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PREVENT ALL CIGARETTE TRAFFICKING ACT
OF 2007, AND THE SMUGGLED TOBACCO
PREVENTION ACT OF 2008

THURSDAY, MAY 8, 2008

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CRIME, TERRORISM,
AND HOMELAND SECURITY
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:02 a.m., in
Room 2237, Rayburn House Office Building, the Honorable Robert
C. (Bobby) Scott (Chairman of the Subcommittee) presiding.

Present: Representatives Conyers, Scott, Johnson, Weiner, Jack-
son Lee, Smith, Gohmert, Sensenbrenner, Coble, Chabot, and Lun-
gren.

Staff present: Bobby Vassar, Majority Chief Counsel; Ameer
Gopalani, Majority Counsel; Mario Dispenza (Fellow), ATF
Detailee; Veronica Eligan, Majority Professional Staff Member;
Carolyn Lynch, Minority Counsel; Kimani Little, Minority Counsel,
and Kelsey Whitlock, Minority Staff Assistant.

Mr. ScoTT. Good morning. The Subcommittee will now come to
order. I am pleased to welcome you today to the hearing before the
Subcommittee on Crime, Terrorism, and Homeland Security on
H.R. 4081, the “Prevent All Cigarette Trafficking Act of 2007,” and
H.R. 5689, the “Smuggled Tobacco Prevention Act of 2008.”

Tobacco smuggling is a global problem with some estimates of
trafficking numbering 600 billion cigarettes worldwide. Tobacco
smuggling contributes to the availability of cheap cigarettes and
not only deprives governments of needed tax revenue, but also
harms the health of our citizens.

The lost revenue from smuggling ranges in the billions. For ex-
ample, the tax loss to States from cigarette trafficking is estimated
to be $1 billion per year. Those who engage in this trade use a
number of deceitful and illegal practices for financial gain. For ex-
ample, the trafficker buys a large volume of cigarettes in States
where the cigarette tax is low and takes them to States with higher
taxes, selling them without paying those taxes at a significant dis-
count.

Traditional tobacco smuggling can be prosecuted under current
Federal laws, but we need to explore whether these laws are appro-
priately enforced and sufficient to address the problem. The Jen-
kins Act at 15 USC 375 requires cigarette vendors who sell and
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ship cigarettes to another State to anyone other than a licensed
distributor to report the sale to the buyer’s home State tobacco col-
lection officials. The act prescribes misdemeanor penalties for viola-
tions.

The Contraband Cigarette Trafficking Act at 18 USC 2342 was
passed in 1978 and makes it illegal for any person to knowingly
transport, receive, possess or purchase contraband cigarettes or
smokeless tobacco. The act contains penalties of up to 5 years in
prison.

The bills before us today attempt to close apparent gaps in the
current law by using two different approaches. The bill introduced
by the gentleman from New York, Mr. Weiner, the PACT Act, en-
hances State and Federal law enforcement authority to go after
out-of-State sellers engaged in illicit behavior and cutting off their
method of delivery. The bill increases criminal penalties under the
Jenkins Act from a misdemeanor to a felony, and also makes to-
bacco non-mailable through the U.S. Postal Service and imposes
shipping and recordkeeping requirements on delivery carriers of
cigarettes and smokeless tobacco.

Legislation introduced by the gentleman from Texas, Mr.
Doggett, the STOP Act, focuses on labeling, tracing and record-
keeping requirements on manufacturers and wholesalers. The bill
requires individual cigarette packages to be marked with a Federal
high-tech stamp similar to the one currently used in California.
This legislation then imposes a number of criminal penalties for
failing to abide by the necessary labeling and recordkeeping re-
quirements.

Both bills, however, allow State actions in Federal court for the
collection of State cigarette taxes. Although the bills sound clear-
cut, there are many dimensions to the smuggling problem. For ex-
ample, smuggling and tax evasion are prohibited under State law,
but many States fail to enforce their own laws. Moreover, there are
allegations that wholesalers and manufacturers either facilitate or
are complicit in smuggling operations.

Finally, there are concerns expressed by a number of groups to
the approaches taken in the bills. Tribal governments question the
authority of creating State enforcement actions in Indian Country
and the necessity of such actions in light of existing State and trib-
al government agreements relating to taxation.

A number of common carriers have indicated that the shipping
and recordkeeping requirements in H.R. 4081 are extremely bur-
densome. They say that even if they could identify the bad actors
and locate smuggled packages, they would have no way of knowing
the contents of the individual package and whether the package
contained cigarettes, without opening and inspecting each indi-
vidual package.

So I look forward to the witnesses and I hope this hearing will
identify the nature of the problem and how we can effectively com-
batktobacco smuggling, while balancing the various interests at
stake.

I will now recognize the gentleman from California, Mr. Lungren,
who is sitting in for our Ranking Member.

Mr. LUNGREN. Thank you very much, Mr. Chairman. Thank you
for holding these hearings.
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I have Mr. Gohmert’s statement, and I stayed up all night prac-
ticing the delivery. Unfortunately, by this morning I realized I
couldn’t in any way duplicate Mr. Gohmert, so I would ask unani-
mous consent that his statement be considered a part of the record.

Mr. Scotrt. Without objection, so ordered.

[The prepared statement of Mr. Gohmert follows:]

PREPARED STATEMENT OF THE HONORABLE LOUIE GOHMERT, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF TEXAS, AND RANKING MEMBER, SUBCOMMITTEE ON
CRIME, TERRORISM, AND HOMELAND SECURITY

Thank you, Chairman Scott. I thank you for holding this hearing today on the
important issue of tobacco smuggling.

Tobacco smuggling has become one of the most prevalent forms of smuggling in
recent years. And its effects are felt not only here in America, but around the world.
The World Health Organization estimates that illegal cigarettes account for 10.7
percent, or approximately 600 billion cigarettes, of the more than 5.7 trillion ciga-
rettes sold globally each year.

According to a study by the World Bank, cigarettes are appealing to smugglers
because taxes typically account for a large portion of the price, making it highly
profitable to smuggle for resale at a reduced price.

Tobacco smuggling traditionally involves the diversion of large quantities of ciga-
rettes from wholesale distribution onto the black market. This typically occurs dur-
ing transit of the cigarettes, thus allowing the smugglers to avoid most if not all
of the taxes that will be imposed at retail.

The profits from tobacco smuggling, like other forms of smuggling, can be and
likely are used to finance other illegal activities such as organized crime and drug
trafficking syndicates. In addition, the sale of smuggled tobacco on the black market
deprives states of significant amounts of tax revenue each year.

Over the last fifteen years, cigarette taxes have increased more than 65 percent
across America. Yet, during this same time period, states’ tax revenues increased
by only 35 percent.

I look forward to hearing from our witnesses today and I yield back the balance
of my time.

Mr. ScoTT. The Chairman of the full Committee, Mr. Conyers.

Mr. CoNYERS. Thank you, Mr. Chairman. I ask unanimous con-
sent to put my statement in the record.

Mr. ScorT. Without objection, so ordered.

[The prepared statement of Mr. Conyers follows:]

PREPARED STATEMENT OF THE HONORABLE JOHN CONYERS, JR., A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN, AND CHAIRMAN, COMMITTEE ON THE
JUDICIARY

Every year, tens of billions of cigarettes are trafficked throughout the world. This
smuggling harms public health and tax policies, and is a deterrent to those smokers
who otherwise might quit. This illicit smuggling also helps finance criminal groups
and drastically reduces government tax revenue that is an important source for
funding state public health programs.

H.R. 4081, the “Prevent All Cigarette Trafficking Act of 2007” and H.R. 5689, the
“Smuggled Tobacco Prevention Act of 2008” take different approaches to the prob-
lems caused by the sale of smuggled or counterfeit tobacco products. The bills are
a good start and I hope any bill that we consider in this Committee addresses three
main areas.

First, tobacco smuggling legislation must address the bleeding of state revenue
funds that smuggling causes. The amount of tax revenue lost is shocking. For exam-
ple, smuggling, including the illegal sale of tobacco products over the internet, re-
sulted in an estimated $3.8 billion dollar loss of state and federal tax revenue in
2004. Losses from smuggling fall on our public health programs, not on tobacco
manufacturers or wholesalers that control the distribution system. There is simply
less money available to fund tobacco prevention programs and other public health
initiatives.

Second, we need to dedicate more resources to fighting this problem and to ensure
that the criminal code has adequate penalties to punish smugglers. Our initiatives
in this area must keep up with advancing technology. Illegal internet sales of ciga-
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rettes and other tobacco products are growing, particularly to underage buyers. The
majority of internet tobacco product sellers do not require any age or ID verification.

The PACT Act introduced by Representative Weiner focuses primarily on illegal
internet sales of tobacco. The bill increases federal penalties for cigarette trafficking
from a misdemeanor to a felony offense. The bill effectively places much needed re-
strictions on Internet sellers by making cigarettes and smokeless tobacco non-malle-
able matter through the U.S. mails. The bill also establishes a system that would
block illegal Internet sellers from using any other delivery service.

Finally, any legislation on tobacco smuggling should carefully address the various
allegations, facets and concerns expressed by different groups on this issue. For ex-
ample, tribes have expressed concern that the legislative approaches before us today
may infringe on tribal regulatory authority or existing state-tribal tobacco tax agree-
ments. We should look examine the substance and nature of these concerns. An-
other concern comes with the role of cigarette manufacturers. If we find that ciga-
rette companies have been involved in facilitating smuggling, we need to further ex-
plore the issue and legislation should be designed to require companies to firmly
control smuggling of their cigarettes.

The problem of tobacco smuggling and tax evasion will not go away. Cigarette
smuggling is a multibillion dollar phenomenon and is getting worse. I look forward
ic)o }ll{earing from the witnesses on how to effectively combat smugglers and I yield

ack.

Mr. ConYERS. I want to talk about the importance of this hearing
not particularly from the legislative point of view. As a cosponsor,
I usually go on anything Weiner and Kildee come up with, so I as-
sume I am already on the bill. But what I am going to put in the
record is two things. One is the health consequences of smoking.
I just want to tell you that this is not just an American problem,
and I hope some of our friends from the tobacco industry are here
in the room that will want to work with me on this.

This thing is killing people all around the world, this tobacco
problem. It is a health problem. Fortunately, I happen to have a
medical doctor on my staff, which kind of helps me get the thing
down. If I started reading this medical thing, you would think I
was going to school at night trying to get credit somewhere. So that
is one part of it.

The other part that I am putting in the record is the incredible
lengths to which the tobacco industry has gone to conceal the fact
or how damaging and destructive their product is. So you can see
that I am for getting on top of this enforcement provision that our
ltleladers in Congress are urging us to do to get a tighter grip on this
thing.

But I want to make it understood to everybody the incredible
links over the years that the tobacco industry almost in total—and
there are some that are very outstanding in this deception and the
concealment and the liability that they have incurred—have gone
to conceal this fact that they owe I think it is billions, but certainly
safely millions of dollars are being paid to try to make up for this
incredible harm that has been visited upon the American people.
I describe that, and I will be available to talk about it more.

Now, when you say, Chairman Scott, you want to balance the
various interests of the parties, I am very anxious to know who
these parties are you want to balance any interests for.

Mr. Scort. If the gentleman would yield?

Mr. CoNYERS. With pleasure.

Mr. ScoTT. One of the interests was the common carriers who
would have to inspect some of the packages so whether or not the
bills that are presented to us can effectively work. That is what we
are talking about.
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Mr. CONYERS. Okay, the mechanical part of it, how we make this
thing operate?

Mr. Scortt. Right.

Mr. CONYERS. Because some of these interests, and when you
find out what they are doing, this may need another hearing in the
Crime Committee, Chairman Scott. We might want to just listen
and learn what this industry has been doing overseas. It is even
less flattering than what goes on inside the United States. Those
are the only comments I wanted to make to accompany my state-
ment. Thank you very much.

Mr. Scortrt. I thank the gentleman.

I would point out that our jurisdiction is limited to the criminal
code. The bills before us involve criminal sanctions against smug-
gling of cigarettes. Some of the health concerns I think would prob-
ably be the subject of jurisdiction in other Committees and Sub-
committees.

Mr. CoNYERS. I think you are right, but I think the crimes that
may not have been revealed yet are within our jurisdiction. I don’t
mind us getting a little health information on the Crime Com-
mittee as we go along.

Mr. ScotT. I thank the gentleman.

The Ranking Member of the full Committee, the gentleman from
Texas, Mr. Smith.

Mr. SmiTH. Thank you, Mr. Chairman.

Mr. Chairman, on the basis of what I have heard so far, it seems
to me that there is nearly unanimous agreement on the nature of
the problem as ably described by our Chairman, Mr. Conyers.
There may be some disagreement on their legislative vehicle that
achieves the goals we want to achieve, but I think this is nice to
see such a bipartisan agreement on the nature of the problem.

I want to thank you for scheduling this hearing on efforts to com-
bat cigarette trafficking, which of course is a growing problem in
America. Taxes on cigarettes vary greatly from State to State. This
difference in tax rates creates a market for criminals and organized
criminal syndicates to purchase cigarettes in one State and smug-
gle them to another State to re-sell them below market value and
without paying local taxes.

Cigarette trafficking is an issue that the Committee and the
manufacturers have worked together on in the past and continue
to address today. Along with Mr. Weiner of New York, who is get-
ting ready to testify momentarily, I am pleased to be a cosponsor
of H.R. 4081, the “Prevent All Cigarette Trafficking,” or “PACT
Act,” one of the bills we are considering today.

This bipartisan legislation closes loopholes in current tobacco
trafficking laws and provides law enforcement officials with new
tools to combat the innovative methods being used by cigarette
traffickers to distribute their products. A recent case demonstrates
how criminal syndicates engage in the highly lucrative enterprise
of cigarette smuggling and deprive Federal and State governments
of millions in tax revenues.

In 2005 in my home State of Texas, Jorge Abraham pleaded
guilty to leading a cigarette smuggling organization that brought
over 11,000 cases of contraband cigarettes into markets across the
United States for illegal sale. According to the Federal prosecutor
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in this case, the sale of these smuggled and counterfeit cigarettes
resulted in a loss of $9 million in tax revenue to the Federal Gov-
ernment and the State governments of New York, California and
Texas.

Illegal cigarette smuggling virtually impacts State revenues.
California officials estimate that taxes are unpaid on about 15 per-
cent of all tobacco sold in its markets at a cost of $276 million per
year. In a recently released study, the State of New York put its
losses at more than $576 million each year.

A few months ago, Texas raised its cigarette taxes. This increase
is expected to generate an additional $800 million in revenue for
our State. This bill helps ensure that Texans will receive that rev-
enue. First, the legislation strengthens the Jenkins Act, a long-
standing law that requires vendors who sell cigarettes to out-of-
State buyers to report those sales to the buyer State tobacco tax
adlministrator. However, many Internet vendors do not report these
sales.

The PACT Act makes it a Federal felony for anyone who makes
a sale via telephone, the mail or the Internet, and fails to comply
with all relevant State tax laws. The PACT Act also requires Inter-
net cigarette sellers to verify the purchaser’s age and identity
through easily accessible databases. This measure protects children
and ensures that they cannot anonymously purchase cigarettes
from the Internet.

The PACT Act empowers the attorney general to compile a list
of delivery sellers who fail to comply with State tax laws. Any sell-
er who lands on that list will be prohibited from using the U.S.
Postal Service or common carriers like FedEx or DHL to deliver
their products.

The PACT Act prevents, in summary, the loss of tax revenue,
combats cigarette smuggling, and limits children’s access to ciga-
rettes. So I urge my colleagues to support this bill which, as I see
it, does all kinds of good and no harm.

I yield back. Thank you, Mr. Chairman.

Mr. Scort. Thank you.

The gentleman from North Carolina, do you have a statement,
very briefly?

Mr. CoBLE. Thank you, Mr. Chairman.

MI}‘{ ScoTT. Since everybody else has had an opportunity to
speak.

Mr. CoBLE. Thank you, Mr. Chairman. I will be brief.

In 2003, Mr. Chairman, a group of operatives were convicted of
buying cigarettes in my home State of North Carolina and then
selling them in Michigan. They were using the proceeds, I am told,
for this operation to fund the activities of Hezbollah. Lorillard To-
bacco Company, Mr. Chairman, is headquartered in the heart of
my district, and Lorillard does not participate in Internet sales, so
they are largely unaffected by this bill.

However, Lorillard does use the mail to ship their cigarettes to
various facilities for testing. These shipments do not involve sales
to consumers, and certainly not to children. I am curious to know
if the prohibition would apply to the use of mails, particularly Mr.
Weiner, that would exclusively reserve for testing purposes. If this
prohibition would apply in that instance, I would hope that the bill
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would be amended to not apply to mail shipment as it applies to
testing purposes only, Mr. Chairman. That is my concern.

I yield back.

Mr. Scort. Thank you.

The gentleman from Georgia has joined us. Do you have a state-
ment you want to put in the record? Okay. Thank you. I ask unani-
mous consent that your statement be placed in the record. Without
objection, any statements will be placed in the record.

Our first panel of witnesses is comprised of Members who have
an interest in the legislation before us. The first witness is the gen-
tleman from New York, the Honorable Anthony Weiner, sponsor of
H.R. 4081. He is a Member of the Judiciary Committee, and also
sits on the Energy and Commerce Committee, and is part of the
Democratic leadership team. He is a graduate of State University
of New York at Plattsburgh.

The next witness will be the gentleman from Michigan, the Hon-
orable Dale Kildee, who currently serves as a senior Member of the
House Committee on Education and Labor. He is also a Member
of the House Committee on Natural Resources, and was elected by
his colleagues in 1997 to serve as co-chair of the Native American
Caucus. He is a graduate of Sacred Heart Seminary.

Gentlemen, your entire statements will be made part of the
record in their entirety. We would ask you to summarize your testi-
mony at this point.

Mr. Weiner?

TESTIMONY OF THE HONORABLE ANTHONY D. WEINER, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF NEW
YORK

Mr. WEINER. Thank you, Mr. Chairman. I won’t be presenting
my formal testimony. I just want to give a summary of it, and then
join you and answer some questions. I am honored to be here with
Mr. Kildee and all of you.

You know, this is pretty clear that the problem that we have
here of a dramatic explosion in the amount of smuggling of tobacco
products was created by the confluence of something that we did
as governors and as policymakers, and something that the tobacco
industry did.

The thing that we did is have dramatic and different price struc-
tures for the product based on the amount that we were taxing
them, with different taxes in different States. Taxes have been ris-
ing in some States, rising faster in some States than others. Forty-
four States over the last several years have gone to the tobacco tax
as a way to raise revenue. We in the Federal Government, we in
the House of Representatives have tax increases in bills to do
things like SCHIP and fund improvements at the FDA.

As you have rising taxes that are disparate from State to State,
you are going to have an incentive for people to become scofflaws
to try to evade that tax. You have it in the most extreme case in
places that have no tax, meaning Indian reservations, but you have
it in places like North Carolina. So you have this disparity that
creates the incentive for people to sometimes travel great distances
or go on the Internet, or try to find ways to elude that tax.
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The second part was something that we didn’t do, but frankly
this product is addictive. People are going to try to get it. They are
going to try to get it in large amounts. What we have had in the
combination of those two things is that we have had a dramatic in-
crease in the number of cigarettes that are being sold in ways that
frankly amount to smuggling and contraband.

It not only has an impact on our ability to raise taxes, which is
most obvious. We are seeing something in New York City, for ex-
ample, that is being seen around the country. We project use of
cigarettes, how much we tax, and we come up with a number and
we are finding every year, year after year, we are missing that
number.

Now, some people can cheer and say, well maybe less people are
smoking or fewer people are smoking, when in fact what we are
seeing is the number of cigarettes being shipped from the manufac-
turers is falling some, but not by that amount. So it is clear that
people are getting them elsewhere and we are losing a great deal
of the tax revenue.

Obviously, this problem creates a deleterious impact on our
health. We want to discourage smoking. One of the ways we do it
is by charging higher cigarette tax to discourage the activity. One
of the ways we fund health programs is with the tobacco tax, so
the fact that we are losing it has an impact on health.

But as mentioned by my colleague, Mr. Coble, we are also finding
that there are such margins and such revenue to be gained from
this activity that it is not only going to neighborhood scofflaws who
are trying to sell a case or two to a bodega in a corner. It is also
being used by international and national crime syndicates. The
Government Accountability Office found that Hezbollah has prof-
ited from the sales of illegal tobacco.

I always complain when my colleagues testify that the charts are
illegible. Now, I have done it. North Carolina, the case that they
followed was a case where North Carolina cigarettes were pur-
chased, shipped to Michigan, sold in Michigan, cash money was
made on the tax margin, that was then used to fund Hezbollah.

So what is the solution? Well, Congressman Smith is exactly
right. We have already structured a way to try to deal with this
in something called the Jenkins Act. The Jenkins Act says that if
you sell cigarettes to someone, if you ship them to someone, you
have to document and report to the State who is getting them.

So if someone orders 20 cases or 30 cases, whether it be by phone
or the Internet, there is a requirement by anyone selling that prod-
uct to report it to the State of Hawaii, to the State of Texas, to the
State of South Carolina that this person received this, to alert the
tax agencies to go and collect the taxes that are required, because
the requirement is where the person buys the cigarettes, not where
it was sent from.

The problem is not that it is being followed rarely. It is never
being followed. No one ever is doing that type of thing because it
kind of undermines their business. So people are going on the busi-
ness, buying it, and not paying taxes. What my bill would do is
strengthen the Jenkins Act to say, you know, these are not mis-
demeanors. We are going to make them felonies.
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Now, U.S. attorneys, now ATF, now prosecutors are going to say,
you know what? Maybe I will go after this case because it is really
worth the while and not just a misdemeanor the person is going
to plead to and leave. It will be a much more serious thing.

We do a couple of other things. One, if you look at the mecha-
nism by which this smuggling is happening, it is happening by the
Internet, quite frankly. Something like 90 percent of all the smug-
gled cigarettes are shipped via 10 or 15 or 20 Web sites. You can
go right now and find someone advertising tax-free cigarettes, and
you will be able to get them.

So what we do is we don’t say you can’t advertise. We don’t say
you can’t sell it. You just can’t ship it the way that you can now.
Now, I want to say that Mr. Scott, you correctly summed up some
of the complications here, but I want to also point out that UPS,
DHL, and FedEx have entered into agreements to do just the thing
that some of them say they can’t do now, which is they have agreed
in an agreement with New York state that is now being followed
throughout the country, they have agreed not to ship this tobacco
product.

Some companies, as Mr. Coble mentioned, have some concern.
They have specialty brands that they sell, or they have testing. I
am open to having conversations about carving exemptions for
that. We are not looking to cut down on that. Some shippers have
said, oh well, maybe we are going to have problems with this in
the future. Let’s see. Right now, the only one that is carrying it,
ironically, is the United States Postal Service. So the only one who
would actually be covered by this in a real practical sense is the
United States Postal Service. Everyone else would already be fol-
lowing their status quo operations.

The impact of this, and I think Congressman Smith put it best,
there are a lot of challenges we are going to face. The States have
to figure out how to deal with the Native American tribes that are
in their districts. There is a problem with people pulling up to the
Seneca Reservation, loading them in the back of a truck with tax-
free cigarettes, and driving off into the night. Those are com-
plicated issues.

I want to make it clear to my colleagues, we do not try to litigate
those issues in the context of my bill. What we basically say is take
the existing laws, and Congressman Smith and I and others have
said, listen, let’s just merely give the ATF, who is going to testify
here, give the U.S. attorneys the tools that they need.

One final point I would make here is there are a couple of other
little minor things that could have dramatic impacts. One, we allow
the States attorneys general to go and bring civil actions. They
might not be able to do it against the tribes because of sovereignty
issues, but if an independent guy sets up in their State and says
we are going to start operating, the States attorneys general, who
now basically have to sit on their hands and hope the Federal Gov-
ernment comes in, they will be able to act.

Also, we grant the ATF further authority in going and taking a
look at the records of this. There are a lot of traditional bad guys
here. For the most part, I would say to you, Mr. Conyers and oth-
ers, the tobacco companies haven’t been the bad guys. Most of them
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are supporting this legislation. A couple who have technical rea-
sons are not.

Most of the shippers have already agreed to stop this activity.
Just about every State I can think of would wind up benefiting in
their tax revenues. It is something that we can do on the incre-
mental side that I believe in the era of pay-go, I believe, Mr. Scott,
we will be able to say that this not only doesn’t cost money, but
it is going to wind up saving the treasury a great deal of money.

I thank you for letting me go a little over time.

[The prepared statement of Mr. Weiner follows:]

PREPARED STATEMENT OF THE HONORABLE ANTHONY D. WEINER, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF NEW YORK

Mr. Chairman, thank you for calling this hearing on the Prevent All Cigarette
Trafficking (or PACT) Act. I have introduced this legislation to correct a number of
the deficiencies in current law that have allowed tobacco smuggling to become a
multibillion annual industry in the United States. Cigarette smuggling offers crimi-
nals potential for high profits with little risk to get caught.

Tobacco smuggling costs federal, state and local governments billions in lost tax
revenue, puts law abiding businesses at a tremendous competitive disadvantage to
those who flaunt the law, and literally puts cigarettes at the fingertips of American
youth who can purchase them online. And most troubling, we know that many of
the proceeds from these illegal transactions are being used to fund terrorist activi-
ties around the world.

There is a dramatic difference between the price of legally taxed cigarettes and
illegal cigarettes. For example, consumers can purchase a carton of Marlboro’s on-
line for $31.95. That same carton of cigarettes would sell for $70 in New York City.
Over the last 12 months, there were over 1.1 billion cigarettes sold on-line. This rep-
resents billions of dollars lost in state and local revenue. New York City has esti-
mated that they lose at least $40 million each year due to cigarette smuggling.

Since 2000, 44 states, the District of Columbia and New York City have increased
their excise tax on cigarettes by an average of $.83. Just earlier this month, my
home state of New York chose to increase the state excise tax by $1.25 to a total
of $2.75 per pack. The national average is now $1.14 per pack.

The PACT Act would address these devastating economic, health and security
consequences of this illicit tobacco trade by taking the following steps:

e Strengthening the Jenkins Act by making violations of the Act a felony rather
than a misdemeanor, and making it a federal offense for failure to comply
with all state tax laws governing the sale of cigarettes via telephone, the
mails, or the Internet.

e Furthermore, State Attorneys General and local governments that have ciga-

rette excise taxes can seek injunctive relief and civil penalties against out-of-

state sellers.

Prohibiting the shipment of cigarettes and smokeless tobacco products

through the U.S. Postal Service.

o Empowering the U.S. Attorney General to compile a list of delivery sellers

who fail to comply with act or states’ tax laws. Common carriers and the

USPS would then be prohibited from delivering for non-compliant sellers on

the list.

Granting ATF records inspection authority for distributors of cigarettes, and

creating a penalty for those who refuse inspection.

Requiring Internet and other remote sellers to verify a purchaser’s age and

identity through easily accessible databases.

Mr. Chairman, you will hear from witnesses this morning on the need for this leg-
islation, to help address the economic, health and security implications of tobacco
smuggling in the United States.

I would like to focus specifically on the link to terrorism, which we know to be
real.

e The GAO has estimated that from 1996-2000 Hezbollah alone profited $1.5
million from the sale of illegal tobacco in the United States.

e The largest single case to date was in 1996, in which millions of dollars of
cigarettes were smuggled to Michigan from North Carolina. Authorities seized
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cigarettes, property, and currency worth $2 million, and found evidence of
proceeds being transferred to bank accounts in Beirut. Three defendants were
ultimately found guilty of providing material support to Hezbollah.

e The infamous Lackawanna Seven received funding from an individual named
Aref Ahmed for their travel from Buffalo, NY to Afghanistan to attend an al
Qaeda training camp. Ahmed was convicted in 2004 on charges of conspiracy
to commit money laundering and smuggling contraband cigarettes.

I look forward to hearing from the witnesses today to hear their thoughts on the
issue of cigarette smuggling and on the PACT Act.

Mr. Scotrt. Thank you.
The gentleman from Michigan.

TESTIMONY OF THE HONORABLE DALE E. KILDEE, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF MICHI-
GAN

Mr. KiLDEE. Thank you very much, Mr. Chairman. Thank you
for inviting me to testify on H.R. 4081 and H.R. 5689.

While I do not oppose the primary goals and objectives of these
bills, my goal in testifying today is to urge the Committee to give
ample opportunity for input from tribal governments to safeguard
State and tribal government agreements relating to State taxation
in Indian Country, and to avoid unnecessary State enforcement ac-
tion against tribal governments.

The issue of State taxation authority on Indian land is a delicate
matter. U.S. Supreme Court rulings relating to the collection of
State tobacco taxes on sales by an Indian seller to a non-Indian or
non-member Indian buyers are complex and often are the subject
of interpretational differences of opinion.

In general, tribal government sales of tobacco products to tribal
members cannot be taxed by a State. However, a State may collect
taxes on tobacco product sales to non-Indian and non-member Indi-
ans subject to certain qualifications that I will examine here.

A negative result of these rulings is that tribal governments are
not inclined to implement their own tax systems because dual tax-
ation would hinder their economic opportunities. Because Indian
tribes are sovereign governments, and enjoy sovereign immunity,
the U.S. Supreme Court in listing options for the collection of State
tax, encourages intergovernmental agreements with tribal govern-
ments to avoid further disputes over State taxation authority and
the enforcement of State taxes.

Unfortunately, special interest groups that have long been at-
tempting to undermine tribal self-government and erode the sov-
ereign immunity of tribal governments use Federal legislation to
undermine these State-tribe agreements. Previous measures con-
sidered by this Committee would have created unprecedented new
State authorities by allowing State governments to enforce the Fed-
eral Jenkins Act against tribal governments.

In addition, this provision would only serve to disrupt State-trib-
al agreements where enforcement is addressed. H.R. 4081, which
amends the Jenkins Act, does not include this type of provision. I
prefer that approach in H.R. 4081.

Mr. Chairman, I strongly oppose inclusion of this type of provi-
sion in any measure as it would reverse more than 200 years of
Federal-Indian policy designed to protect the government-to-gov-
ernment relationship between tribes and the Federal Government.
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I want to be clear that tribal governments are not asking to be
exempted from application of the Jenkins Act. They simply assert
that enforcement of Federal law should remain within the province
of the Federal Government, and that Federal legislation should
preserve existing agreements between a State and tribe. I believe
that H.R. 4081 achieves those objectives.

H.R. 5689 would establish a system for requiring codes on pack-
ages of tobacco products for the purpose of tracking the collection
of taxes through distribution systems under the authority of the
Treasury Secretary. Manufacturers would be required to print a
unique serial number on all packages of tobacco. A specific provi-
sion of the bill would also require that each package of a tobacco
product that is sold on Indian reservations shall be visibly and
prominently labeled as such.

Due to the varied taxation arrangements that State and tribal
governments have established, a generally applied one-size-fits-all
approach to tracking the collection of taxes may have the unin-
tended effect of undermining intergovernmental agreements as is
the case in the State of Michigan.

Presently, 8 out of the 12 federally recognized Indian tribes in
Michigan have entered into a comprehensive tax agreement with
the State of Michigan that among other things provides a clearer
understanding of the application of Michigan taxes in Indian Coun-
try.

Except for the land areas described for each tribe, these agree-
ments are boilerplate and include six areas of State taxation: sales
and use taxes, motor fuel taxes, income taxes, Michigan single
business tax, and tobacco taxes. Each agreement describes in great
detail the exemptions, enforcement, administration, and termi-
nation.

With regard to tobacco products, a tribe chooses one of two sys-
tems to acquire tobacco products for tribal and tribal members’ use.
The tribe may choose a quota system or a refund system. Most
tribes have opted for the quota system which requires a tribe and
a State to agree on a cap or a quota of tobacco products that a tribe
may purchase tax-free from a pre-identified wholesaler. The refund
method requires a tribe to pre-pay State taxes on tobacco and re-
quest a refund from the State.

In general, implementation of the tax agreements in the State of
Michigan imposes substantial administrative responsibilities on the
tribe. The agreements require the tribe to stamp tobacco products
for the purpose of using the quota method, maintain a record of
sales, reporting and enforcement duties. The State has the right to
inspect tribal facilities. Disputes are resolved by binding arbitra-
tion.

I have oversimplified, perhaps, the tax agreements in Michigan,
as they are quite complicated. But there is great good faith be-
tween the State of Michigan and the tribes. Another tribe now is
in the process of entering an agreement with the State on these
issues.

I want to thank the Chairman for the willingness to ensure the
participation of a tribal leader at this hearing. I commend you for
supporting Federal policies designed to advance tribal self-deter-
mination and economic self-sufficiency. I look forward to working
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with you. I have on my own staff a Cherokee Indian, Kim Tehee,
who is an attorney, and she would be most happy to share her
great wisdom and history on this issue with you.

I know Mr. Lungren has a great experience as former attorney
general of the State of California. I and my staff are willing to
work with you. I do think that the bill, H.R. 4081, is the better ap-
proach to addressing the problem that exists, without interfering
with Indian sovereignty.

I thank you very much for this opportunity to testify.

[The prepared statement of Mr. Kildee follows:]

PREPARED STATEMENT OF THE HONORABLE DALE E. KILDEE, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF MICHIGAN

I. INTRODUCTION

MR. CHAIRMAN, THANK YOU FOR INVITING ME TO TESTIFY AT THE
HEARING THIS MORNING. AS DEMOCRATIC CO-CHAIRMAN OF THE HOUSE
NATIVE AMERICAN CAUCUS, I AM PLEASED TO EXPRESS MY VIEWS ON
H.R. 4081, THE “PREVENT ALL CIGARETTE TRAFFICKING ACT OF 2007 AND
H.R. 5689, THE “SMUGGLED TOBACCO PREVENTION ACT OF 2008.”

WHILE I DO NOT OPPOSE THE PRIMARY GOALS AND OBJECTIVES OF
THESE BILLS, MY GOAL IN TESTIFYING TODAY IS TO URGE THIS COM-
MITTEE, AS IT PROCEEDS IN CONSIDERING TOBACCO RELATED LEGISLA-
TION, TO GIVE AMPLE OPPORTUNITY FOR INPUT FROM TRIBAL GOVERN-
MENTS, TO SAFEGUARD STATE AND TRIBAL GOVERNMENT AGREEMENTS
RELATING TO STATE TAXATION IN INDIAN COUNTRY, AND TO AVOID UN-
NECESSARY STATE ENFORCEMENT ACTIONS AGAINST TRIBAL GOVERN-
MENTS.

II. BROAD OVERVIEW OF STATE TAXATION AUTHORITY OF TOBACCO PRODUCTS
SOLD ON INDIAN LAND

THE ISSUE OF STATE TAXATION AUTHORITY ON INDIAN LAND IS A
DELICATE MATTER. U.S. SUPREME COURT RULINGS RELATING TO THE
COLLECTION OF STATE TOBACCO TAXES ON SALES BY AN INDIAN SELLER
TO NON-INDIAN OR NONMEMBER INDIAN BUYERS ARE COMPLEX AND
85{1\}}31%NARE THE SUBJECT OF INTERPRETATIONAL DIFFERENCES OF

IN GENERAL, TRIBAL GOVERNMENT SALES OF TOBACCO PRODUCTS TO
TRIBAL MEMBERS CANNOT BE TAXED BY A STATE. HOWEVER, A STATE
MAY COLLECT TAXES ON TOBACCO PRODUCT SALES TO NON-INDIAN AND
NONMEMBER INDIANS, SUBJECT TO CERTAIN QUALIFICATIONS THAT I
WILL NOT EXAMINE HERE. A NEGATIVE RESULT OF THESE RULINGS IS
THAT TRIBAL GOVERNMENTS ARE NOT INCLINED TO IMPLEMENT THEIR
OWN TAX SYSTEMS BECAUSE DUAL TAXATION WOULD HINDER THEIR
ECONOMIC OPPORTUNITIES.

BECAUSE INDIAN TRIBES ARE SOVEREIGN GOVERNMENTS AND ENJOY
SOVEREIGN IMMUNITY, THE U.S. SUPREME COURT IN LISTING OPTIONS
FOR THE COLLECTION OF THE STATE TAX ENCOURAGES INTERGOVERN-
MENTAL AGREEMENTS WITH TRIBAL GOVERNMENTS TO AVOID FURTHER
DISPUTES OVER STATE TAXATION AUTHORITY AND ENFORCEMENT OF
STATE TAXES.

UNFORTUNATELY, SPECIAL INTEREST GROUPS THAT HAVE LONG BEEN
ATTEMPTING TO UNDERMINE TRIBAL SELF-GOVERNMENT AND ERODE
THE SOVEREIGN IMMUNITY OF TRIBAL GOVERNMENTS USE FEDERAL
LEGISLATION TO UNDERMINE THOSE STATE-TRIBE AGREEMENTS.

PREVIOUS MEASURES CONSIDERED BY THIS COMMITTEE WOULD HAVE
CREATED UNPRECEDENTED NEW STATE AUTHORITIES BY ALLOWING
STATE GOVERNMENTS TO ENFORCE THE FEDERAL JENKINS ACT AGAINST
TRIBAL GOVERNMENTS. IN ADDITION, THIS PROVISION WOULD ONLY
SERVE TO DISRUPT STATE/TRIBAL AGREEMENTS WHERE ENFORCEMENT
IS ADDRESSED. H.R. 4081, WHICH AMENDS THE JENKINS ACT, DOES NOT
INCLUDE THIS TYPE OF PROVISION.

MR. CHAIRMAN, I STRONGLY OPPOSE INCLUSION OF THIS TYPE OF PRO-
VISION IN ANY MEASURE AS IT WOULD REVERSE MORE THAN 200 YEARS
OF FEDERAL INDIAN POLICY DESIGNED TO PROTECT THE GOVERNMENT-
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TO-GOVERNMENT RELATIONSHIP BETWEEN TRIBES AND THE FEDERAL
GOVERNMENT. I WANT TO BE CLEAR THAT TRIBAL GOVERNMENTS ARE
NOT ASKING TO BE EXEMPTED FROM APPLICATION OF THE JENKINS ACT;
THEY SIMPLY ASSERT THAT ENFORCEMENT OF FEDERAL LAW SHOULD
REMAIN WITHIN THE PROVINCE OF THE FEDERAL GOVERNMENT.

AND, THAT FEDERAL LEGISLATION SHOULD PRESERVE EXISTING
AGREEMENTS BETWEEN A STATE AND TRIBE. I BELIEVE THAT H.R. 4081
ACHIEVES THOSE OBJECTIVES.

H.R. 5689 WOULD ESTABLISH A SYSTEM FOR REQUIRING CODES ON
PACKAGES OF TOBACCO PRODUCTS FOR THE PURPOSE OF TRACKING THE
COLLECTION OF TAXES THROUGH THE DISTRIBUTION SYSTEM UNDER
THE AUTHORITY OF THE TREASURY SECRETARY. MANUFACTURERS
WOULD BE REQUIRED TO PRINT A UNIQUE SERIAL NUMBER ON ALL
PACKAGES OF TOBACCO. A SPECIFIC PROVISION OF THE BILL WOULD
ALSO REQUIRE THAT “EACH PACKAGE OF A TOBACCO PRODUCT THAT IS
SOLD ON AN INDIAN RESERVATION . . . SHALL BE VISIBLY AND PROMI-
NENTLY LABELED AS SUCH.”

DUE TO THE VARYING TAXATION ARRANGEMENTS THAT STATE AND
TRIBAL GOVERNMENTS HAVE ESTABLISHED, A GENERALLY APPLIED
“ONE SIZE FITS ALL” APPROACH TO TRACKING THE COLLECTION OF
TAXES MAY HAVE THE UNINTENDED EFFECT OF UNDERMINING INTER-
GO(\}’EIE}%ENTAL AGREEMENTS, AS THE CASE MAY BE IN THE STATE OF
MICHI .

III. TAX AGREEMENTS IN MICHIGAN

PRESENTLY, 8 OUT OF THE 12 FEDERALLY RECOGNIZED INDIAN TRIBES
IN MICHIGAN HAVE ENTERED INTO COMPREHENSIVE TAX AGREEMENTS
WITH THE STATE OF MICHIGAN THAT, AMONG OTHER THINGS, PROVIDES
A CLEAR UNDERSTANDING OF THE APPLICATION OF MICHIGAN TAXES IN
INDIAN COUNTRY.

EXCEPT FOR THE LAND AREAS DESCRIBED FOR EACH TRIBE, THESE
AGREEMENTS ARE BOILERPLATE, AND INCLUDE SIX AREAS OF STATE
TAXATION: SALES AND USE TAXES, MOTOR FUEL TAXES, INCOME TAXES,
MICHIGAN SINGLE BUSINESS TAX, AND TOBACCO TAXES. EACH AGREE-
MENT DESCRIBES IN GREAT DETAIL THE EXEMPTIONS, ENFORCEMENT,
ADMINISTRATION, AND TERMINATION.

WITH REGARD TO TOBACCO PRODUCTS, A TRIBE CHOOSES ONE OF TWO
SYSTEMS TO ACQUIRE TOBACCO PRODUCTS FOR TRIBAL AND TRIBAL
MEMBER USE. THE TRIBE MAY CHOOSE A QUOTA SYSTEM OR A REFUND
SYSTEM. MOST TRIBES HAVE OPTED FOR THE QUOTA SYSTEM WHICH RE-
QUIRES A TRIBE AND STATE TO AGREE ON A CAP OR QUOTA OF TOBACCO
PRODUCTS THAT A TRIBE MAY PURCHASE TAX FREE FROM A PRE-IDENTI-
FIED WHOLESALER. THE REFUND METHOD REQUIRES A TRIBE TO PRE-
PAY STATE TAXES ON TOBACCO AND REQUEST A REFUND FROM THE
STATE.

IN GENERAL, IMPLEMENTATION OF THE TAX AGREEMENTS IN THE
STATE OF MICHIGAN IMPOSES SUBSTANTIAL ADMINISTRATIVE RESPON-
SIBILITIES ON THE TRIBE. THE AGREEMENTS REQUIRE THE TRIBE TO
STAMP TOBACCO PRODUCTS FOR THE PURPOSES OF USING THE QUOTA
METHOD, MAINTAIN A RECORD OF SALES, REPORTING AND ENFORCE-
MENT DUTIES. THE STATE HAS THE RIGHT TO INSPECT TRIBAL FACILI-
TIES. DISPUTES ARE RESOLVED BY BINDING ARBITRATION. THE AGREE-
MENTS ARE PERPETUAL, BUT MAY BE TERMINATED BY EITHER PARTY
UPON NOTICE.

I HAVE OVERSIMPLIFIED THE TAX AGREEMENTS IN MICHIGAN AS THEY
ARE QUITE COMPLICATED. MY POINT, HOWEVER, IS TO EMPHASIZE THE
IMPORTANCE OF PRESERVING INTERGOVERNMENTAL TAX AGREEMENTS.

IV. CONCLUSION

I WANT TO THANK THE CHAIRMAN FOR HIS WILLINGNESS TO ENSURE
THE PARTICIPATION OF A TRIBAL LEADER AT THIS HEARING. I COMMEND
YOU FOR SUPPORTING FEDERAL POLICIES DESIGNED TO ADVANCE TRIB-
AL SELF-DETERMINATION AND ECONOMIC SELF-SUFFICIENCY.

I LOOK FORWARD TO WORKING WITH THIS COMMITTEE TO ADDRESS
CONCERNS OF TRIBAL GOVERNMENTS TO AVOID UNINTENDED IMPACTS
ON INTERGOVERNMENTAL AGREEMENTS AND TO CLEAR UP ANY AMBI-
GUITY WITH RESPECT TO ENFORCEMENT.
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THANK YOU.

Mr. ScotT. Thank you very much.

I thank both of our witnesses for testifying.

Are there any burning questions from the Members? If not, we
thank you for your testimony today.

At this point, I ask unanimous consent to introduce for the
record a statement from the gentleman from Texas, Mr. Doggett,
who is the chief sponsor of H.R. 5689. The statement begins with,
“Only because of a broken leg am I submitting this written testi-
mony instead of participating personally. H.R. 5689, the “Smuggled
Tobacco Prevention Act of 2008, the STOP Act, is a sensible public
health and law enforcement approach to preventing the smuggling
of tobacco.”

I would ask that the complete statement be made part of the
record. Without objection, so ordered.

[The prepared statement of Mr. Doggett follows:]
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PREPARED STATEMENT OF THE HONORABLE LLOYD DOGGETT, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF TEXAS

Rep. Lloyd Doggett
Written testimony for the Flouse Judiciary Commitiee
Subcommittee on Crime, Terrorism, and Homeland Security

May 1,2008

Introduction

Chairman Scott, Ranking Mambor Gohmert, and colleagues, only because of a broken leg am
1 submitting this writtcn testimony instead of participating personally. H.R. 5689, the
Smuggled Tobacco Prevention Act of 2008, the STOP Act, is a sensible public health and

law enforcement approach to prevent the smuggling of tobacco.

Taobaceo is the single largest illegally trafficked legal product on the planet. The STOP ACT
enhances law enforcement’s ability to prevent illegal diversions of tobacco products and to
identify and prosecute those who fake parl in this activity. By reducing tobacco smuggling, we
will improve public health, colleet more government revenue, and curb a source of funding

for organized crime and terrorists.
Why do we need tobacco smuggling legislation?

Tobacco smuggling can yield high profits with low risk. Penalties for tobacco smuggling are
relatively Tow compared to penaltics for drug smuggling offenses with similar value of
contraband. This is just another form of organized crime operaling here und abroad. Law
enforcement agencies lack the tools, and resources to adequately address this growing

criminal activity.

“Tax-free” black-market tobacco is sold at lower prices, increasing consumption and
tobacco-related illness, while denying much-nesded revenue and sometimes financing
terrorist groups. Approximately, 21 billion cigarettes of the tatal U.S. market is contraband.

Of this, 48% is international product or US product for export coming back into the US to



17

evade federal, state or local taxcs. The remaining 52% is intemal cross state smuggling to

evade state taxes.

Worldwide, there are an estimated 600 billion illicit cigarettes, amounting to a loss of $40-50
billion in government revenue. Tobacco smuggling deprives governments of revenue
necessary for responsible governance. Tt also adversely impacts government programs linked

to health initiatives such as, demand reduction and treatment programs.

Furthermore, the revenue raised from cigarette smuggling can be used for other criminal
objectives. Criminal organizations engaged in tobacco smuggling are frequently involved in
other forms of illicit activity such as drugs, weapons, human and other contraband
trafficking. Proceeds from tobacco smuggling fund other criminal activities and have been

directly linked to the material support of international terrorist organizations.

In a recent intervicw with Republican staff of the Committcc on Homeland Securiy, a
convicted tobacco smuggicr turned confidential informant for the Statc of New York admits, -

Tobacco smugglers’ only fear is losing a load of cigarettes. We do not fear law
enforcement. They will pull us over, seize the load, and maybe we get arrested; bul
most likely we do not. Worst case scenario, we go to jail for a couple of months
before returning to smuggling again. Think about it. A small fish like me can make
$50,000 a month working only a few hours each week. The big fish make hundreds
of thousands a week, most of which goes to the Middle East in cash or trade
transactions.

According to Moisés Nafm, former Executive Director at the World Bank and anthor of
dllicit: How Smugglers, Traffickers and Copycats Are Hijacking the Global Economy, says
“The September 11, 2001, hijackers may have supported themselves by the tricd-and-trus
cigaretle scam, which mvolves purchasing bulk cigarelles i a low-tax part of the United

States, such as North Carolina, and selling them at a discount where taxes are higher.”

How will the STOP Act make a difference to tobacco smuggling?

The STOP Act would make a difference in the battle against tobacco smuggling because for

many years, smugglers have used the United States as a source and transshipment country
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and as a location lo launder smuggling proceeds from around the world. The STOT* Act,
coupled with well-crafted regulations, will provide state and federal law enforcement,

regulatory, and prosecutorial agencies with valuable tools to fight tobacco smuggling.

Many of the elements contained in the STOP Act will provide law enforcement agencies with
the ability to more easily link individual transactions and seizures, thus identifying organized

criminal networks.

The STOP Act comtains tobaceo product identification and marking requirements for imports
and exports. The STOP Act amends the Internal Revenue Code to require that all packages
of tobacco products for export be clearly labeled for export to a specified country of

destination to prevent illegal reentry into the U.S. and diversion.

The STOP Act also requires that packages of tobacco products manufactured here or imported to
the U.S. alzo be uniquely marked with a (ederal high-lech stamp, siurilar to that which the State
of California- is already using and Canada will soon implemeni, to be applied during the
manufacturing process. The stamap will conlain encrypted information readable by a portable
scammer, enabling enforcement officials to distinguish real tax stamps from counterfeits, identify
who applied the stamp and initially sold the product, and obtain other information useful for
tracking, tracing, and enforcement purposes. Though this is an emerging technology, several
companies have the capacity to implement such a system, and one of them, Authentix, has
submitted written testimony for this hearing. In California, which contracted with the
company SICPA, cigarctte tax revenue increased by $100 million in the first 20 months after

new tax stamps were introduced in 2005,

Some say mncreased tobacco taxes will lead to an increase in cigarette smuggling, but World
Bank studies -have shown that high availability of illicit tobacco is actually linked more
closely to corruption and tolerance for contraband sales. We do not need to choose between
raising cigarette tax revenues and reduced tobacco smuggling. That is a false choice because
if we give our law enforcement officers the tools they need, as the STOP Act docs, we reduce

smuggling and recoup the lost revenue.
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According to the Federation of Tax Administrators, an association of the principal tax and
revenue collecting agencies in each of the fifty states, the District of Columbia, New York
City and Puerto Rico, “this Act will significantly reduce the smuggling of U.S. tobacco

products and aid in the enforcement of state tobacco tax requirements' across the country.”

The STOP Act will require export bonds, wholesaler permits, and the maintenance of certain
records and reports related to the tobacco trade. The STOF Act ighlens and expands the
permit and record-keeping requirements for those m the tobacco products distribution chain,
to prevent tobacce products from being illegally diverted. The STOP Act requires that for all
tobacco products exported from the U.S., a bond be posted with the Secretary of the
Treasury, to be returned upon determination that the product was received in the country of
final destination. The bill requires export warehouse proprietors to file reports with the
Secretary to enable this determination, and anthorizes the Secretary to enter into tobacco

related information exchange agreements with foreign countrics.

This bill also bans the sale of manufacturing equipment to unlicensed persons to prevent the
illegal use of tobacco product manufacturing machinery and to address the serious and

growing problem of illegal manufacturing.

The bill also raises the $1,000 civil penalty for violations relating to tobacco products to
$10,000. Finally, it clarifies and modermizes elements of Taws and related delinitions and

provides whistleblower protection to cmployecs reporting tobacco smuggling.

The STOP Act creates a right of action for state tobacco tax administrators for failure to
report and allows a State tobacco tax authority to bring a civil action in U.S. district court for

the collection of State cigarette taxes.

There are two bills being addressed in this hearfng: The STOP Act and the Prevent All

Cigarelle Trafficking Act (PACT Act), introduced by Rep. Weiner. There is no conflict
between the STOP Act and the PACL Act, which take separate and necessary steps lo .
address tobacco smuggling. Tama sponsor of Rep. Weiner’s bill and he is a sponsor of

mine.
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This year over 150 Nations are beginning (o negotiate a set of rules for éworldwide efforl (o
eliminate the illicit trade of tobacco as part of the Framework Convention on Tobacce
Control in Geneva, Switzerland. The Bush Administration signed the Convention in 2004,
but because it has not even bothered to submit this treaty for ratification to the Senate, our
country has no participation in the negotiations. As the world moves ahead with a protocol
to keep cheap smuggled cigareties out of the hands of children and profits out of the hands of

criminals and lerrotists, we should be part of the solution, not the problem.

Finally, I would like to assure the Subcommittee that nothing in this bill is intended to pierce
or affect tribal sovereignty. It is well beyond the scope of this legislation to address the
complicated problem of federal-state-tribal relations, either in general or in regard to the
taxation of tobacco products, Within the framework of existing laws -- and within the scope
of existing Tribal and stale sovercipnty rights (and without inter fcring with those rights) --
this legislation is directed only at stopping the illegal contraband trafficking of tobacco

products.

The only provision in the STOP Act, which pertains specifically to Indian Reservations, is
the requirement that tobacco intended to be sold on Tribal Lands be so labeled. If necessary,
we can make more explicit that none of the bill’s provisions shall restrict or modify tribal
sovereignty. My sla(Thas alrcady discussed some of these issucs with the National Congress
of American Indians and I an1 confident that with good faith, we can resolve concems, just as
Mr. Wiener and the Subcommiitee appear to have been able Lo resolve conccrns that this

organization initially had about his legislation.

I respectfully urge the Subcommittee’s favorable consideration of H.R. 5689.
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Mr. ScotrT. Our second panel, if the witnesses could come for-
ward? I will begin the introductions as they come forward.

The gentleman from California?

Mr. LUNGREN. Mr. Chairman, I ask unanimous consent that a re-
port by Mr. King of New York about tobacco and the connection
with terrorist organizations might be made a part of the record, in-
cluding a diagram describing the particular matter in the State of
New York.

Mr. Scort. Without objection, so ordered.

[The information referred to follows:]
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REPORT BY PETER T. KING, A REPRESENTATIVE IN CONGRESS FROM THE STATE OF
NEW YORK, SUBMITTED BY THE HONORABLE DANIEL E. LUNGREN, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF CALIFORNIA

Tobacco and Terror:
How Cigarette Smuggling is Funding our Enemies Abroad

Prepared by the Republican Stalf of the
LS. House Committee on Homeland Security
LS. Rep. Peter T. King (R-NY), Ranking Member
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Introduction

1t has been well-repored thar teroriss aed criminal organizagons em conducting illicy

mmm#udﬂhﬂlﬂhmﬁummﬁmwmﬂ

and crieninal o Recent law enforcoment iveasigations have
mmhdﬁ-th;vﬂlu&nuwdnbehd!mﬂlbmnfdnhimﬂ;hhuﬁh
aloaic, are grrrated i put by Sheit cigarens waificking,

Haisneically, the kvw-nak, high peofimbilicy of the illicit cigerette mrade served 4a 0 gateway far
traditionsl criminal eraffickers s move imo Jucrarive and dangerous coiminal enterprises wach w
mancy lsundeting, sema dealng, and drg waficking.  Recent bor enforcoment investigations,
herwever, have diccesty linksd those involved | illich whicoo made W infamou EercTig
organizathens such a8 Hesbollsh, Hamas, and al Chaeda.'

Thewe seanisg dscoveries led LS. House Commimee on Homeland Secudey Ranking
Membser Peser T King (R-IY) to lsunch an investigasion of the issue. The following stalf repoct—
which will focus an the emimated millioes of dallass in illicit hecm profis being Fannsled

permnist groups overcss as well a8 New York Soare's refuml 1o enforce obscon bws—i the eowdt
of numersus infervicas with low ealvecement officials ar the bocal, Sme, and Federal lrvel, as well as
open-sounts mewearch,

It is the hope of Ranking Member King thut this peport will shed light oa & criminal

enserprise that s beoon ksngely ignneed for fisr poo kong.

¥ SaslY iterview wigh New Tork Stase Departones! of Tanition sed Fisssor ofTuiali, Bew York Ciry, Dacombar 007,



24

Tobaceo and Terror
The Illicit Tobacco Trade: Smuggler Operations

Over the past several yeen, the dlice obaceo made has roemnorged a3 one of the most

I amuggling of in the Usnhed Seies and around the globe. The Waorld Health

Uleganizazion has est d that Bliow o scoouns for 10.7 pertent, or appeoximately 80

billion cigareraes, of the moee than 5.7 willon cigarenes sold globally each yoar” To pus this fam
penpective, the giobal black markes abone would supply 4.5 packs 10 each of the planct's 6.6 hillon

inhabimanee anewally. I Besth America, experts esa that five p of the annaal cigasene
marker, or some 414 billion cygacetes, are e’

Diomesiscally, the oprnies for gl profie are abundant, grvm the diperity between
stare s on cigiretess a8 well a5 the discoumed male of cigarcries. o specific sgments of the
mm-mmm Since 1992, cigarcoe toes im the United States hawe been an
the sise, incroasieg mewe than 6% percent (while stiey’ gross e oveues ncreaied by andy 35
pezcenh.! Fploiting the peice dpurny ¢ 8 single pack of cigaremes berworn indnidaal seaes has
proven hecrative for well-arganized eriminad nerworks. For example, & pack of cigarcoics that costs
ﬂthYmtmdN:ﬂj:ﬁﬂﬂunﬂrthh“mm“t?b@iﬂhmdm
Camoling. Ihpm&m-mdlﬂhdﬂhlﬂljmmﬂmwuﬁhuﬁdmi
0000

In ity oporstions, the cantzaband and eoonterizi iobacoo tmade in very similar o ather typey

of ilbcit sctivities. It ocoars an all loveh, rnging o lige soale smuggling nobworks e snaller

:wmmw&nﬁmmnﬂ—hmrhm
Framesork Comeantion Alliance, “Factiboot. Febrary 2008,
thmm Mmummmmﬂ 43, Oicicher 3,

‘Mmmhfﬂhw#deMMhHmm
007,
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“boodsg” activites, as well w0 countericiting and figgal masufacuding”  Large scale cigarene
smuggling nerwork in New Yook Ste s dominated by Sghi-knie, naticealing-Sused nevworks,
prienasily fumilies chrough blood or mamiags of Lebaness, Yemesd, Jordasien, and Palestinian
descent.” These family-based smuoggling dngs can control wp 10 finar of the key wapes in the
senuyyling process: tmnspostaton, storags, resail, snd remimance. Fedenl and New Yok Seasc lowr
i officiady et that nearly 60 pereenit of all convendenes retadl cutlens in Mew Yok
Cley are now Anb.owned, and with the Arab nerworks compartmentekend by ethnleiry and familisl
ties, the sk of infilmrion by lew enforcement 1 mingmal.

Te i possible for these Arab networks to rely oa supplicns i lower ax apates poch s Viegini
s Nowth Caroling us well as Hezbolish-Enked front companics in vasioss Eree trade rones sround
Latin Amesce® However, soarces inkd the Commitos that B Bew Yok Seae the smuggling
perwotks rely promaly on sccess to the Mithe Amcican Tndisn recrvations for ma-free
w—ﬁmwm'

According o low en andd che Mew York Stee Departnscns of Taxaton aed

Finance, cigurems manuficturers sl & careon of cigacttes to New York wholenlen for $26. The
Mamwve Amevican Indisn reservagion smoke shops can then purchase that same capton from the
whelesalern foe $27. Mew Youk City remilen, oa the other hand, sm foreed 1o pay sn aversge of
ﬁ1.ﬂpﬂmﬁmd'md::lppluktilmmm.ﬂﬁlunlmudbﬂﬂh
“This is meare then double the price paid by Stsc-reongnized Rasive Amicoican tiibscs.

This barge disparity has crewned o doss apparmity for criminal enserpeise. Smugglen
e1n mike srangerenss with tribal smoke shop cenen to puschase an sverge 1,500 carion losd a2

* hocasen, L. "Combasing the lllegs! Tobwcrs Trade from & Poblic Health Perpective,” pmu:uw.ﬂ

Healh Organiration e per Cnmmines on ihe Bicis Tobscos Trade, Cenera,

’Mwm.mﬂ-‘bﬂ'hhmmhmﬁﬂnﬂw

'mm&“ﬁmmmh—ﬂmmﬁnﬂw‘h
TraMckisg asd the Punding of Terrorism,™ The Polics Chief, wol. 70, 50, 2, Pebraary 2004,

* Seul] instrview with Federal snd MY Suse law endfoocement officen, Mew took City, Diecemnber 2007,

3
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§30 per caron. The smugghers then add counterfeit ts stampn, which cost them s linde as 51 per
cartion, ™ (nce the enuneerfiit mx smmps s i phe, the senugglers may then re-sell the cigarctios
tor theeix netwek resailen for approximarcly $45 per carton, generaing o §14 peolic per carmn, o
521,000 per Joad.

The Encentree Vor rewilers 10 purchass cgprones (fem these smugglen b obvious. In New
York ity foe cxsmple, eenil owtlen mens sll @ cartosy of chgurenss for o minimum of 570,
generating & profit of 6o less than 525 per canon on contraband cigarenes. On u load of 1,500
carinas, that’s mose than 537,500 Many of shesr sesail cutless are affilaed with the smuggling rings
that supply themn.

In trtal, law eveloscement official in Now Yok State cssimare than well cnganized cigamete
sruggiing netwodks peneries berween 200,000 - S300,000 per week. A luge percenmape of the
momey i belicved 1o e sem back to the Middle East, where it directdy or indirealy finances groups

sach a1 Hesbellah, Harmus, and al Queda.”

o T TAEAE CEALS el e i
Daryvend of Tisiion snd Farcs and Hasie Cousty Polles
oxgon: Muw Fork Suss Dupiriresset f Taosion snd Franc

 SealY irsorview with New York Sume Depariment of Trastion snd Fisance sgents, Mew York Ciry, Decomber

S00T.

Y Roquiced by the New Yk State Cigarems Markeung Standards Act, NV, Tas L 1§ 433484

" aall imbervagws with Bhew Yiwrk State Deparmmest of Taxstion snd Fasncs sgesti, Mew Yok Ciry, December
77T wnd Bueau of Aok, Tobeoss, Fresie and Exglsivm, phons. Agril 208
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Dissecting Cigarette Smuggling in NYC:
[Profits par Canon 52 sack level of Operation
Cortom of prema.rm bl
]
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Tobacco and Terror
Recent Cases: Funding International Terror

Whilke bew enforcereens sources cannot divalge sny iaformaton portaining w ongesag

tigtions, severs) recendy cloed cuses highlght he 4 links besween cigs

In Chadatte, Mossh Camling, o criminal prise bed by Mok § H A wrmuggied

cigarettes from Morth Carokns, where the mx was 50 cenos per carton, to Mickigen, where the sute
ran wad §7.50 per canon, Aseded in 2000 nd convicwed in 2002, Hammod and his ssociaes
mufe moare then §8 millon, o sum bw eoftmement officals estimate ook & mere fosr pears
secumulate, (Mficiabi belleve mone than S100,000 of that profit was soat to Hezhollsh,

A case from 2003 invalees two women from the Soneca Mation of Indiam® Cattarasgpe
reservation [NY) wha were sestenced for their rale in o smeggling ring which provided eax-free
cigarertrs from the Senecs reservasion smoke shop m another Herbolish-linked nerecrk n
Diearbam, Michiyan. Acconfng o peosscuror, the head of the smugging neg, Eliss Mohimad
Alchdar, i a nasive of Lebanen s has direer ges oo Heabollakh.

In & shand

i, the Evfumens “Lackswanns Sever”™ repormdly reosived furndng from a6
individual named Anef Aluned for thelr travel from Buffado 1o Afghanisten o ateend an o Queds
training camp.”  Ahmed was conviced ln 2004 on charges of conspimcy o commit muncy
Imendering snd wrwgking contraband cygercres

While thers are oo dircet tes 1 temror, the esse of Rodney Morrison, co-cwner of 8
Poospanick tan-froe smoks thop & Missie, Mew Yoek, bs pet another exsmple of the coormess
pecdins From licit ciganctne ks and e they ase being used o fimd illegal and violent setivities
Morminon was sressed on charges of osdesing the “fRrebombing of & woman's car s part of &

" Srafi whaphons istervies wish Rurean of Aleobol, Tobsces, Fezarma, & Esplosrees, Novesiber J007, Sor alio
heptfwrras ol poviopapr 006 MMarchiOl_sy |41 him.

6
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cumpaign o intimadate pwhen of compeing jmfree] iwhacoo shops on che [Unkechasg Mation)

reservmtion.”™ ' Hi was sdie under imvestiganon for failing to report st keast 39 million in ncome
deposired in banks in his native Costa Rees”  Acconding m New York Sate e onforcement

officials, Momison offersd 10 put up 3 wtappesing 5§54 millice in ssseo just io secune his bond ™

| Chncingen Frorm beff) Gounfig M olasss
s A POt i Lotanos; and meetng wih
Hrtueann Lidced Hesas Hasruise

* Reimbodz, Mary. “1s Briaf; L5, Charpes Creses of Bsdies Sreois Shop,™ Mew Fork Thmes, Aagst 13, 2004
ik
* Sult iedehone mervers with Mew York S b enforcemest efficials, Decermber 2007
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Tobacco and Terpor
Mew York State: A Safe Haven for Smugglers?

The ilicis sbscco ode is & wpply-deiven process, fueled by wbscon manufecearen snd
whilesalers who conerol the Smribution system.  There b singply no incentive for industey o
peevent illice cigereme ales, 18 smuggling actually increases masheet share and boosts the industay's
bomom fime” A 2002 smady by the National Censer for Tobacoo-Free Kids shows that as the price
s up, cigamet sales decline. For every 1 percont ineccsse bn the price of cgaretics, smwoking

decrenses four pereent among adule and seven pencent umong weees

That would explin why facruron and dnsri continue M food Mew Yok
Nlmdmhnmwmwwﬁwuﬂmlﬂmiﬁmmdw
each year, far moen then can acrually be comumed by cocrvasions themselves. A 1994 cutimate
mwmmmwﬂuumi.MﬂmﬁmrﬂmHm
mlﬁpdﬂﬁﬁpmpu&ymmﬁn#mhunfmﬂnthhﬁw
sokd t0 the craevations. This, of course, i in direes contsadienon with numerous Federal snd Seass
Rews that muintain txa-Free cigieomes ie for reservagon conissnpion ondy,

In cxsenee, the Mew York Smre Exeostive Branch's decisbon mn "look the ather way™ on
sabes of mnmsed Mashe Amesican cigaremes to noo-Mative Americens, the so-called “polcy of

forberance,™™ has crcated & sale baven for illics smugghing networks. The comination of this

policy allows crimiml sad i el 1w wirdl hundreds of millioes of dollary 3 yoar &=

1 5108 inierview wiih Barw Vork Stane Depactmcst of Taxwion sed Finsnce syents; Buress of Aleobol, Tobecos,
Firsarms , asud Explosives agents; snd federal inisragency 1 force law onforcessent agests, Docember 2007. Sea
MWMWHMMW#M‘

Tl ey of Niew Yok v, Mikeim Ares & from., Jac., Civil Acsion B, O6-C 3620, Amssded Complaiss, Esilem
Dintrict of Mew Yok, p. 7.

™ biw Yook Staic’s policy of foebesrance o outlined i & ks foom the Office of iha Anormey Denczal, Suis of
New York, w0 15, Diesicl Cinsst, Basern District of Hew York meganting Ciey of New York v, Mihels Atea &
Brea Mae_ eral, 06 CV 300 (TBA) dasd Septembar 34, J07! Sinco the sdmisistrateon of Govarmor Patski, the
Depanmens of Taxation snd Fisnce has parwsed what coorts beve referrd 1o & & policy of son-oaforemest, o
M“wﬁnﬂhmm_nwﬂumw-mﬂ
==
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d ¢ wkone™ Furth , thanks 10 ot New York ladisn reseovations are

nerer (ke chief supplen of & natiesrwids | based mx froe cigarset market™ S the poboy of
forhearance has not oaly pededd the New York Suwe Depanment of Taxation snd Fieance from
conmbazing lllice trade within the Saase ieacll, i has soruslly proniosed an illicit inscritate macker
In o recent imoreicw, 3 eonviesed subacen smuggler mumed confideatial sousce for the Stawe
af Mew Yok expluined the effoct af fobcarnee
Tobacoo smuggkrs’ only fear [s losing & losd of dgacenes. We do oot far law
enforcemene. They will pall us over, seize che losd, sl maybe we ger arresied; bat
mosz likely we do not, Woest case scenasio, we go 1o jail for 3 couple of manths
bcfoar recurning o enugghing agun. Think sbowut i A amall fsh Eie me can make
$50.000 s monsh wocking only 3 few hours esch week. The big fish maks hundreds
af thousnds o week, most of which gnes to the Middle Fan in cash or mde

Oobwiously, there should be ) e who is diverting the funds, to whom,

and o what enerseas cause—and biw enforcemens on the bocal, Sure, snd Fedend lovel should

place top peieiny oo these investigatons.
Mmphﬂumj\mdﬂhuﬁwmd&wuimﬂmhhh

revenue ehould be ion encugh m shendon the policy of frbearance. A 2006 ceport by the

New York Seare Dep of Health esii ) that & $4% milbion and 5576 malson in

s were bt b New York Sease in 2004 from the sle of unsized cigazenes alose™ Bur Albany
simply maintains the ststus quo, despise the fact that these (licit profiss e lesving the stz and
being sent vrericss 1o Josden™ and Lebanon,” smong other countzies.

® P, K., Fumelly, M, 1L Q. & Hylsd, A “Cigaretie Puchasing Paiems Assag Mew York Smoken,
Iespiscetions for Meshd, Price, sad Revense.” dor the New York St Depanmest of Healt, March 204,

hgitasw. healihsiae vy suprmventiofohecon_Cosrolidooycl perts purstasing_puen. pdf
M Loll irmerviem with Sarw York Sisis Depanmest of Taaston sd Pissnce spents, Mew York City, December
Fﬁﬂw&nh?ﬂhmm#m?ﬂww =
gt e healrh e Ay evprEvensonTobacon, Contmildoci/cgarele_purchasig patims.
* b, Diaryl. “28 ervested | oi garens-smupgling operation,” New Tor Newsday, Sepiembar 1 2005,
™ Gl intorvicw it & New Voek Stae confldential infiormass, Now Yerk, December 2007

E
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Ignating i Lavw
Thiree cases decided by the US Supreme Coan have made 5t absoluscly cloer that clgascie
sales by Marhve Amesicens to non-Native Amsccans fll within Smer taton powser

. Mo v, Confedersred Saiiah and Kooterai Tribes (1976): Upheld Maneans lew
MMWWMMMIWEMWM*

o non-Indisn consumer.™

. Wieshingron v. Confedersted Trbes of Coville Reseevation (1980 Upbid o
the reaervasion m collect tooes on salet w0 ponmemben.”

. Oblahorns Tey Commbsaion v, Cioren Baod Porswatomi focian Toibe
(1991} Tobal sellers we roquined to coller and remin soare mues on salcs
nonamemiben at smoke-shops on reservation linds™

“Thicte ase further Federal and Stase cascs that suppor S’ ights to tax cigsretie sales by

Native Amesicans 10 pon-Masive Americans. In Norggaett Jadian Te n Flbads fiload, 3 Fedesal

eareult couse kel thar “the Seane'’s cigarcsis taa lows are applicable o sales o pon-Indisn custamen

on the sertement lands."™™ hMpN_Tﬂ‘IﬂITﬂM;NEIYMhMW

seated Wt s ceadily apparent to b that [R4TI) can be appled jio Maive Amcricans| in 8

comtinationally valkl manmer™ Contmband cigacones sold in New York City sho violste NYCHR

§ 761 (ab(1) a=ed Adrmim Code § 11-1302(g), which requise @ City s smmp 10 be applied s cach

package of cigazenes 1o be sold in the City.

Fusthermoee, the LS, Sapreme Couart has made i clear thay Soves have the suthoriiy o tax
whalcsalers themaelves on sales m Natve Amcricans when e clgazemes aze insended for re-sabe ta
the pubilic. “States may of course colloct the sales ean from cigurene wholesslen, either by scizing

unstamped cigaretses off the prservation, or by g wholeslen who supplied peoal

= it v, Confedirrated Salink snd Koooma Fribes, 425 U5, 853 {19761
"W—: c-munu.rmmmu 134 {198
v Cititen A j fudiom Trib, 408 U5, 503 312 (19911
me—mamm.m!xmu Chr, 0I5,
= DaLavvmie v, New Fork State Tax Commimion, 181 A DI 90, 515 BUY.5 3 209 (34 Dep'n 1582
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digarestes o the tribal soeen™  As mensioned curier, whalrsskes cumendy sell an ewimatcd 40
million carsons of untxed Sgerenes anmlly w New York's Mative Ametican Indian reservation
smok shops.

oew Youk Srie's refusal o callact mues on these sabes s also 4 elesr vialation of the Sai's
e ke New Yook Sui aleesdy imposes end has the wathouity e enfiarce eagarente excise taxes by
mrans of B, Tax Law Sectiom 471 and 4712 A New York court is on regond soating that § 471«
“macie it plaiz that all cigaretses sold an Indian reservadons m non-membes of the nation or b
ar to nod-ladiens shall be rsed and evidence of such e will be by mecsns of 3 Bued cgamciss
stamg™™ Addisionally, in that senc coust case, it was argeed that if the [New York Ssanc] Tavaton
Dieprastmseen “revoles ithe poly of fafbearanee, then it ind ather sampleg sgencics will be legadly
oibligated to affis sumps on cigascttes sokd st wholesiie - ot wholeuals 10 frcrvion sellen. It i
ot a quendon of about whether the staze exn of cannot do it Thin cetezles thar the only thing that
i inhibating enforcement s the polley of focbeamance.™”

Hewever, in the 14 yran sece the US. Soporme Court naled thar it was within the
conashutional authority for the State of New York 1ot cigarette sales by Native Americans m oon-
Mative Amencsns, Mew York Suaee ey not collectsd these mzer [asead, the State maintsins s
policy of frbessince. While no clrar season has been given, it i lkely thar Aluny umply feaes
wptctting the Stte's Native Amesican popalation. Native Americio have opesly expeessed their
dissppraval of ey effom m coliect theie taass, including the Apel 1997 protess chat temparily
shus down the Mew Yark State Throway,™

¥ Citinen: Boed, 898 115, a2 514,
2 Phe Cify of New Ferk v, Miheim Artem & Brou, Tnc_ Civil Arnos Mo, 06-CV 1630, Oral Arjusents.
Eauscrs Dissict of Bew Yoek, p. 40,
Pt Chey of New York v, Milkeks Avea & firo., fae., Civil Aimon Bo. 06-CV 3620, Oral Aspumssts,
[Rastern [itrics of Mew Yori
¥ 7 Dol Michclle. “Tax o Sakes ai indisn Reservitions Biocked,” The New Fork Fimer, Kovemixs 16, 2004
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Hew Yock Sease i ahio doing 1 poos job of enforcing snd-smuggiog bws. The Cosmraband
Cigarerie Trafficking Act makes it unlowiul for any person s “knowdngly ship, menspon, peeeive,
possess, well, Siribute, o pusch band cigs = Coneraband cigarcres mre defined 5
“y quantiy in excos of 10,00 cigarenes, which bear 0o evidence of the paymons of applicable staic
e local cigamtt taam in the ste or locality where such cigamito sre fousd %

In sumenazy, New Yoek's filure 0o ophold federal laws, 3 well 2 the Stase’s own lows, b
resulsed in an emvironmens whese cigirene smuggling tings can operats with vireal Enpundry.

Given the roveladon that somc of these dngs am now funncling mneey & & il teeroe

groups, it i chear that the pulicy of fosbesrince noe only cosn the Stase bundreds of enlllioss in o

dollary ban is a thecat to aus continued securiny.

lnusc 2z
g
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All of
our lnlllsﬁ’g
PRICES START AT $11.50 PER

Marlboro $30.50 |
Newport $29.95 |

Discounted Cigarettes * Cigars|
Chewing Tobacco &
| Other Assorted

Tobacco Products
Opan Mon.-Fri, SAM-5:30PM Saturday SAM-1PM
Whan YOU Mention You Saw This Ad in the K.Y, Post, AND
You Order 10 or More Cartons, You WILL Gt HALF Prico
off Shipping...Ta Gat This, You MUST Gall in the Ordar.
ALSO
After Every 10 Orders, You Wil Recaiva 1 Carton

719 Broad St., Salamanca, N.Y. 14779
Call toll free: 1-800-337-2043

Fax: 1-716-945-4146
www.allofourbutts.com
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Dissecting Cigarette Smuggling in NYC:

Profits per Carion at each level of Operation
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Mr. LUNGREN. Thank you.

Mr. Scort. Thank you.

Our first witness on the second panel will be William Hoover, the
assistant director of the Bureau of Alcohol, Tobacco, Firearms and
Explosives. His current duties include the oversight of all field op-
erations comprising regulatory and criminal enforcement, which
constitutes the majority of ATF’s resources and workforce. He is a
graduate of Shepherd College.

The next witness will be Matthew Myers, president of the Cam-
paign for Tobacco-Free Kids, a privately funded organization estab-
lished to reduce tobacco use and its devastating consequences in
the United States and around the world. Over the last 25 years,
he has participated in virtually every major national tobacco-re-
lated legislative effort and has worked with State tobacco preven-
tion advocates and officials around the country.

Next will be Mr. Steve Rosenthal, a consultant to and past presi-
dent of the New York State Association of Wholesale Marketers,
whose members are New York’s cigarette tax stamping agents. Mr.
Rosenthal has been involved in the tobacco business for 37 years,
during which time he owned one of the largest cigarette distribu-
tion companies in the Northeast.

Next, we will have John Colledge, who is currently an inde-
pendent consultant advising clients on matters such as inter-
national cigarette and liquor smuggling, trafficking, counterfeit
merchandise, anti-laundering and other customs and law enforce-
ment matters. He recently retired with more than 20 years of serv-
ice as a criminal investigator with the U.S. Customs Service and
the Department of Homeland Security. He is a graduate of Arizona
State University.

I was about to say we hadn’t gotten biographical information, but
that is not the case right now. Just in time.

Mr. Arlan Melendez is chairman of the Reno-Sparks Indian Col-
ony of Nevada. He has been chairman for the past 17 years. He is
chairman of the Taxation Committee of the National Congress of
American Indians. He is a past president of the Intertribal Council
of Nevada and the past Phoenix-area vice chairman of the National
Congress of American Indians. Senator Reid appointed Mr.
Melendez as a member of the United States Commission on Civil
Rights. He is only the second American Indian to serve on that
commission.

Our final witness is the chief counsel of the Tobacco Enforcement
Unit of the Office of the Attorney General of Maryland, Mr. David
Lapp.

We will begin with Mr. Hoover.

Mr. HOOVER. Thank you, Chairman Scott.

Mr. ScoTT. Before you begin, there is a lighting device at your
table which will start off green and go to yellow with 1 minute left
of the 5 minutes in your testimony, and red when the 5 minutes
are up. So I would ask you to summarize your testimony in 5 min-
utes or less. Your entire written statement will be made part of the
record in its entirety.

Thank you. Excuse me, Mr. Hoover.
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TESTIMONY OF WILLIAM HOOVER, ASSISTANT DIRECTOR, OF-
FICE OF FIELD OPERATIONS, BUREAU OF ALCOHOL, TO-
BACCO, FIREARMS AND EXPLOSIVES (ATFE), U.S. DEPART-
MENT OF JUSTICE, WASHINGTON, DC

Mr. HooveER. Thank you, Chairman Scott and distinguished
Members of the Subcommittee. I am William Hoover, assistant di-
rector for field operations of ATF. I have been an agent with ATF
since 1987. In my current position, I oversee the operations of all
of the bureau’s field offices. ATF appreciates the interest of this
Subcommittee and of Representatives Weiner and Doggett in ad-
dressing the growing problem of cigarette trafficking. We appre-
ciate the opportunity to speak to this Committee on this important
issue.

ATF has the primary jurisdiction in the United States over the
interstate trafficking of cigarettes, pursuant to the Contraband Cig-
arette Trafficking Act which was enacted in 1978. Its purpose is to
prevent criminal networks from profiting by transporting and sell-
ing cigarettes in interstate commerce without first paying the ap-
plicable State excise tax.

The CCTA makes it unlawful for any person to sell, possess or
purchase more than 10,000 cigarettes which bear no evidence of
State tax payment in the State in which the cigarettes are found,
if that State requires a stamp or other indicia of evidence of pay-
ment of taxes. The maximum penalty for violating this statute is
5 years in prison.

As the agency with primary jurisdiction over the CCTA, ATF has
achieved great success in our contraband cigarette investigations.
Trafficking in contraband cigarettes, as mentioned previously, is a
global problem and it is believed that cigarettes are the number
one illegally trafficked legal commodity in the world.

Cigarette diversion schemes are growing on every continent. It
has been estimated by some that the illicit worldwide trade in ciga-
rettes accounts for approximately 11 percent of all cigarettes sold,
or about 600 million cigarettes. Estimates of the worldwide tax loss
to governments are between $40 billion and $50 billion each year.

Illicit tobacco trafficking is primarily the result of tax disparities.
Congressman Weiner, I, too, am guilty of maybe not making my
chart large enough, but what you see on the chart that we have
provided you today are the different tax structures from the States
across the country.

This pricing difference creates an opportunity for criminal net-
works to reap huge profits by avoiding Federal and/or State excise
taxes. The large-scale trafficking in cigarettes involves a structured
business model which mirrors the movement of cigarettes in legiti-
mate markets, and this involves either genuine or counterfeit prod-
ucts. You must have a source, a warehousing system, a shipping
network, and finally a retail outlet.

A number of studies regarding the estimated tax loss to the
United States have been conducted. For example, the GAO has
cited studies that estimate in 2005 the tax loss to States from ciga-
rette trafficking at $1 billion. I am also aware of estimates which
indicate that New York state loses approximately $500 million and
California loses approximately $100 million annually due to the di-
version of cigarettes.
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Throughout the years, ATF has seen the development and ad-
vancement of this criminal activity due to the potential for enor-
mous profits. Let me give you an example. The Federal excise tax
on a carton of cigarettes amounts to $3.90, while State and local
excise taxes can be as high as $30 per carton. Therefore, a person
who avoids paying these expenses on 3,000 cartons of contraband
cigarettes, which is roughly a minivan full load, and sells them in
New York City at the same price as a legal vendor could reap as
much as $115,000 more dollars in profit than that legal vendor.

In the simplest form, cigarette trafficking is an easy way for
criminals to make money. It is therefore no surprise that criminal
groups such as outlaw motorcycle gangs, organized crime and drug
cartels have become involved in cigarette trafficking. These
schemes include traditional State-to-State trafficking, elaborate
counterfeiting of cigarettes and tax stamps, and the illicit manufac-
turing of cigarettes. Historically, ATF has seen these schemes con-
ducted at the wholesale or stamping agent level, down to the retail
outlets.

Additionally, Federal law requires all cigarettes manufactured in
the United States for export to bear a marking on the individual
pack stating that it is tax exempt for sale outside of the United
States. If the cigarettes are brought back into the U.S. for sale,
they must go back to the manufacturer for re-packaging and the
payment of the Federal excise tax.

ATF has encountered numerous schemes where cigarettes are
sent out to foreign trade zones, Customs warehouses, and foreign
ports and then reintroduced into the United States without the
payment of this Federal excise tax, and subsequently the applicable
State tax. Criminals then illegally sell them with either the export-
only stamp on the pack or repackaged without the stamp.

Intelligence suggests that these criminal enterprises involved in
these schemes build into their pricing model a figure which reflects
that one in ten containers will be detected by Customs. To the best
of our knowledge, counterfeit products that have been seized by do-
mestic law enforcement have not been manufactured in the United
States. Most counterfeit cigarettes are manufactured in clandestine
labs and have been found to create a substantially higher health
risk than the genuine product. ATF laboratory personnel have ex-
amined counterfeit cigarettes containing bird feces, bird feathers
and plastic shavings.

Now, in my long statement, there are examples of investigations
that we have conducted that I would like to share with you, but
I can see that I am out of time, so I will cut my statement at this
point.

[The prepared statement of Mr. Hoover follows:]
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Chairman Scott, Ranking Ieraber Forbes, and distinguished Ilermbers of the
Subcomrnittee. I arn William Hoower, Assistant Thrector for Field Operations of the
Burean of &lcohol, Tobacco, Fireartns and Explosives (ATE). T have been an agent with
LTF since 1987, and in my cunrent position I oversee the operations of all of the
Burean’s field offices. ATF appreciates the interest of this Subcoraraittes and of
Representative Weiner and Dogge ft1in addressing the growing probler of cizare te
trafficking and we appreciate the opportunity to speak to this coramittes on this raportant

issue .

ATF has priraary jurisdiction in the Unite d States over the interstate trafficking of
cigarettes pursuant to the Confraband Cigarette Trafficking &ct (COTA) which was
enacted in 1975, s purpose 15 to prevent critninal netarorks from profiting by
tramsporting and selling cigarettes in interstate commerce without first paying the
applicable State’s excize tax. The CCTA makes it unlawiil for any person to sell,
possess, or purchage wore than 10,000 cigare tte s which bear no evidence of State tax
pavmment in the State in which cigare ties are found, if' that State requires a stamp or other
indicia to evidenee pavroent of taxes. The maxiraun penalty for violating this statate 1s
{rve years in prison. &s the agenc v with prirnary juisdiction over the CCTA, ATF has

achieved great successes inour contraband cigarettes irestizations.

Tratficking in contraband cigarettes is a global problern and it is believed that
cigarettes are the e r one lllegally trafficked “legal™ corarnodity in the world.

Cigare the diversion sche mes oceur on every continent. It has been estirnate d by some that
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the illicit worldwide trade in cigarettes accounts for approximately 11 percent of all
cigarettes aold, or ahout 600 billion cigare tes. Estirnates of world wide tax loss to

governmments are be tween $40 and $30 billion per year.

Mhicit fobacco trafficking iz primarily the result of tax disparitiesbe taeen
Junsdic ions, whether nte rmationall v or mterstate . Thas pricing difference creates an
opporhimty for crirninal ne teorks to reap huge profits by avolding Federal andfor State
excise taxes. The large scale illegal trafficking in cigarettes irvolvesa strochored
business model which mirrors the roverne nt of cigarette s in the legitimate market: that
Is, a source {germne or counterfeit product), a warehousing eysterm, shipping networly

and finally a retail outlet.

& mraber of studies regarding the estirnated taor loss in the Tnited States hawe
been conducted. For exarple, the Gove rmment &ccountability Office (GAOQ) hascited a
study that estireates in 2005 the tax loss to States fror cizgaretts trafficking at $1 billion.
I am alzo aware of estimates which indicate that Mew York State loses approximatel sy
$500 raillion and California loses approximately $100 million annually due o the

drversion of cigare tes.

Throughout the years, &TF has seen the developenent and advancement of this
criminal actrvity due to the potential for enormons profits. Let me ghce wou an exaraple.
The Federal Excise Tax ona carton of cigarettes amounts o $3.20, while State and local

excize taxes canbe as highas $30 per carton with additional bultin costs amounting to
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approximately §5 per carton. Therefore, a person who avoids paying these expenses on
3,000 cartons of contraband cizarettes—a rara-van full —and sells them 1n Hew York
Cityat the sare price as a legal wendor could reap as much as $115,000 more in profit
than the legal vendor. In its sivplest forr, cigarette trafficking is an easv way for

criinals to make money.

It 15 the refore no surprise fo ATF that crirainal groups such as ouflaw motorcycle
gangs, orgarized crime and drug cartels have becorme irobred in cigarette trafficking
schemes. These schemes include traditioral state 1o state traffic king, elaborate
counte rfelting of cigarettes and tax starape, and the ilicit marofac teing of cigare te s,
Histoncally, &TF has seen these schemes conducted at the wholesale or stamping agent

level down 1o the retail outlets.

Additionally, Federal law recuires all cigarettes rarmfactured in the United States

for export to bear a marking on the indridual pack stating that it is “Tax exerapt-for sale
ontside the United States™ If the cigarettes are brought back into the 1.5, for sale, thew
ranst go back to the marufactirer for repackaging and the pavreent of Federal execise tax.

L&TF has encountered schemes where cigarettes are sent out to Foreign Trade Zones,
Custorn Bonded Warehouses, and foreign ports and then re-introduced to the Tnited
States without pavinent of the Federal excise tax and, subsequently, the applicable State
tax. Criminals then illegally sell them with either the Export Only starmp on the pack or

re-packaged without the starnp. Intelligence suzgests that the criminal enterprises
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irvobed in these schernes build in to their pricing model a figure which reflects that one

m ten containers will be detected by Custors officials.

To the best of our knowledge counterfeit products that have been seized by
domestic law enforcement have notbeen manufactared in the United States. Most
counte ikt cigarettes are manufactured in clandesting labs and have been found to create
a substantially lagher healthnsk than the gerane product. ATF laboratory personne]
hve e xarvdned courderfeit cigarettes containing bird feces, bird feathers and plastic

shavings.

I would now like to discuss particular & TF cigarette trafficking efforts to put all I
havve discussed 1rto context and also highlizht 5 TF s enforcernent efforts in this area.
ATF conducted an iree stigation into a wholesale business in Kentocky that was
rafficking Kentucks tax paid cigarettes, which was three cents per pack at that time, 1o
Michigan which had a tax of 75 cents per pack. At that tiwe, Ilichigan did not have a tax
starap on their packs of cigarefies. Srmong other things, the wholesaler was shredding
and buwrming the Kente by tax starops required for the packs of cizarette s destined for
Wichigan. He was corvicted of raaltiple federal violations steraring from his trafficking
in contrahand cigare ttes including the laundering of $30 million in one year through his

business. These were the proceeds frorm hus illicit cigaretts trafficking scheme.

In another case, &TF e stigated a wholesaler in upstate Hew Vork drverting

cigarettes to numerons people. The contraband cigarettes were being shipped to Mew
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Vork City, Michigan and Illinois and sold in the retail market. This investigation resulted

m 20 people being corvic fed on racketeening charges.

ATF also conducted a long-termm irvestigation irsrobving the trafficking of
contraband cigarettes from an Indian reservation in Idaho to sracke shoye located on
Indian reservations inthe State of Washington. Dharing the course of this irestization,
the State of Washington lost aver $56 rdllion in tax reverme. Fourteen individuals pled
guilty to racketesring charges and 5.1 raillion in cash and assets and ovver 200,000

cigarettes were forfeited to the [nited States.

ATF also cormpleted an mtemet cigarette trafficking case irsrolving a Enropean
corapany seling rillions of untaxed cigarettes which were ordered on the intemet and
delivered via corraon carriers to its Urited States customers, ATF seized a large
shiprnent of these cigarettes at JFK Airport in New Vork and subse quently worked with

the cornon ¢ arriers and credit card companies to Lt this activity,

ATF has conducted two tobacco drersion irsestizations which resulted in
corrvic ions for Material Support o a Terrorist Organization. The first wasan
irwestigation in Charlotte, North Carolina known as “Ope ration Smaoke Screen” whereby
&TF partmered with the FBI and a rovber of other azencies. Twenty people were
corric ted of racketeering and two of thera were also corricted of Tvlate ral Support toa
Terrorist Crganization. This was the first tire in the Urated States that a person was tried

and corvdcted of the “Ivlterial Suppor” charge. Ilohararmed Harmmoud was sentenced to
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150 years in prison. The organization also lanndered millions of dollars theough their

operation.

The other ATF investization resulted in a Material Support coredc tion for Hassan
Whkli in Septeraber of 2003, This e stigation was conductsd in Iichigan with the
FBI Jomnt Terrorism Task Force. fs a result of this mrvestigation, 12 people pled guilty to
racketee ring and Hassan Makla pled guilty to a Iatenal Support charge. Thas
organization had a ve ry sophisticated ne terork producing counterfeit tax stamypes in South
Lrnerica, the Iliddle Eastand the United States and then supplying them to others in
Mew Vork City, Califormia, and in IWichigan. [tisbelieved that the principal targets in
this rvestigation transported the proceeds obtained from their llegal actraties from the
United States to Canada and ther irto the IWViddle East.

ATF has conducted nureerons other COT A irvestizations where money has been
sent overseasbut a direct link fo the funding of a terrorist organization was never made .
For example, in upetate Mew Tork an indrvidual trafficking in contraband cigarettes was

coras ted for Iaterial Support becanse he paid for mdnviduoals to train with al-Qaeda.

B the profit margin increases, ATF is experiencing a large increase in the
mureher of tobaceo tafficking cases. Theware bigger and more complex than ever,
These cigarette trafficking irvestigations are long-ferrn, cover large geographical areas,

cross a rltitude of purisdic ional boundarie s and are resource intenste.
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Twonld like fo share sorme statistics with you which cover the last five years:
Cases Opened : 693
Seirures: $61 million in assets {tobacco and non tobaceo products)
Progecutions: 441 tobacco related comvictions
Internet sites (current retail sites):
B4 0.5, sites of whach 51 are Nabive Amencan sites

140 International site s

Also worth mentioning is the fact that all of the large cigarette trafficking
vestigations conducted by ATF have other crirminal activity assoclated with it aside
trom the CCTA wnolations. These cases ivolved such federal violations as Trafficking in
Counterfeit Goods, the Sales of Fraudnlent Tax Starps, Wire Fraud, Mail Fraud, Money
Laundering, rackete eving, Ilaterial Support to Terrorist Organizations, Jenkine Act and

Internal Fevenue Code wiolations.

These complex cigarette trafficking cases rust be developed and irvre stigated
with other Federal, State, Local, and International law endorce rent along with our
Regulatory counterparts. ATF recogrizes that disrantling the head of an organdzation
will have a huge impactbut also realizes that the best way to address this problem is by

attacking the whole network rvolved in the tafficking of contraband cigarettes.

T would once again like to thank the Corardthes for its time and the opporhmaty to

testifyr on this subject, and I look forward to working with this Subcomrndties and
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Representatives Weiner and Doggett in addressing this important probler. T will address
any guestions you may have. T would ask that moy wntte n state raent be entered into the

record.
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Mr. ScotT. Thank you, Mr. Hoover.
Mr. Myers?

TESTIMONY OF MATTHEW L. MYERS, PRESIDENT,
CAMPAIGN FOR TOBACCO-FREE KIDS, WASHINGTON, DC

Mr. MYERS. Thank you, Mr. Chairman. It is a genuine pleasure
to be here. It is also a genuine pleasure to be here on a Committee
where the Chairman, Mr. Conyers, and the Ranking minority
Member, Mr. Smith, demonstrate the bipartisan nature of both the
problem and the solutions.

I also want to very much commend Congressman Weiner for tak-
ing the lead on providing us with an opportunity to do something,
and to do something we can do today that will make a fundamental
difference in the health of our children.

And Mr. Doggett for tackling the broader problem. I think all of
us know that only a broken leg could have kept Mr. Doggett away
from here today. His long-time commitment to this issue and find-
ing practical solutions to this is extraordinarily important.

The Campaign for Tobacco-Free Kids and all of the other major
public health organizations in this nation strongly support both the
PACT Act and the STOP Act. As the Members of this Committee
are well aware, smuggling and tax evasion are criminal acts that
reduce government revenue and hurt honest business. That should
be reason enough to tackle these problems.

But the reason we are here is because they also have a direct im-
pact on the health of our nation and the health of our children.
Counterfeit and smuggled cigarettes and other cigarettes sold free
of applicable State and Federal taxes are sold at prices far lower
than legally sold cigarettes. Cheap cigarettes mean more people
smoking and more people smoking more. Most importantly, what
they mean is more children smoking because children are most
price-responsive.

There is another reason for acting on these bills. Black market
vendors and other illegal sellers are also much more likely to sell
to underage buyers. The vast majority of Internet tobacco product
sellers do not do any age or ID verification. A New York study
found that in 2004 and 2005, more than 5 percent of the ninth-
graders had bought cigarettes online.

To make matters worse, some Internet sellers require minimum
purchase sale, so kids who purchase cigarettes end up purchasing
more of them and themselves become re-sellers.

There is another reason to be concerned. The reduction in rev-
enue hurts State revenue and the decrease in State revenue means
there is less money to fund important public health prevention pro-
grams, including tobacco prevention programs. The problem also
reduces State revenues in another way. The master settlement
agreement entered into between 46 States and the tobacco industry
gears those payments to legal tobacco sales. The greater the illegal
sales, the less money the States have for legitimate and important
public health purposes.

Lastly, the tobacco industry uses the existence of illegal sales to
argue against important tobacco tax increases, just as New York
recently increased its tax by $1.25. When States increase their to-
bacco taxes as New York and Texas have done, what we see is de-
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creased consumption, increased State revenue, and more money
available for important public health programs. The tobacco indus-
try uses the failure to have proper systems to implement these
laws to fight these taxes.

Let me briefly talk about the two bills, if I may do that. The
PACT Act introduced by Representative Weiner focuses primarily
on Internet sales as we know. It is the result of years of careful
negotiation between all of the interested parties. At present, nei-
ther the Federal Government nor the State governments have the
tools to address a problem that everybody agrees needs to be ad-
dressed. This bill represents an extraordinarily careful balance. It
will help and protect honest businessmen. It will only impose a
burden on those who are selling illegally.

Trying to stop illegally operated Internet sellers through tradi-
tional enforcement lawsuits on a case-by-case basis simply doesn’t
work. While the States have entered into what I think are innova-
tive agreements with the common carriers, (a) it doesn’t necessarily
apply to new common carriers who come on board; (b) it could be
overturned any day; and (c¢) it is contingent upon New York state
law. If New York state laws were challenged, there is a possibility
that that voluntary agreement will no longer be in existence. The
existence of the voluntary agreement, however, demonstrates that
the common carriers can do precisely what this act asks them to
do.

Another key element here is the non-mailable matter provision.
Recent surveys have shown that the mails are the primary means
of transmitting illegally sold—and I want to underline the words
“illegally sold” cigarettes. This bill would prevent that.

There are two recommendations that we make with regard to
changes that are needed that we believe. One is that section
(G)(1)(B) currently reads that the notice to the attorney general im-
pacts those businesses that are only primarily engaged in the sale
of cigarettes. It should be “regularly” engaged in the sale of ciga-
rettes. There are some very large sellers out there who also sell
other products. There is no reason to exempt them.

Similarly, the provision that is properly in the legislation to pro-
tect sales within Hawaii and Alaska contains the phrase “or into,”
so they would allow interstate sales. That was I think uninten-
tional and should also be addressed.

On balance, the PACT Act is one of those pieces of legislation
that has been carefully crafted to address I think all of the inter-
ests of the parties. I know that there have been extensive negotia-
tions with the tribes in order to address those issues, and explicit
provisions to guarantee the tribal sovereignty is honored in this.
Hopefully, this is a piece of legislation that we can move quickly.

The STOP Act is equally important. Let me just briefly address
it. It contains vitally important provisions to deal with the problem
of smuggled cigarettes. High-tech tax stamps, which are in exist-
ence, technically available, don’t discriminate against any sellers,
could make an enormous difference in the sale of the illegal ciga-
rettes. It is something that we can do today. We can do it cheaply
and it won’t negatively impact anybody in the legal sale of tobacco
products. It is incredibly important.
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It is also important to understand that while the STOP Act does
not specifically speak in terms of tribal sovereignty, it is neutral
and would not impinge on issues of tribal sovereignty. However,
the issues that have been raised are very important, and I think
everybody involved is prepared to talk about ways to affirmatively
State in the legislation the importance of protecting tribal sov-
ereignty, as is done in the PACT Act.

Let me just briefly conclude by saying cigarette smuggling is a
matter of honesty, fairness, criminal law, but it is also one of those
issues that we have solutions that can not only raise government
revenue, decrease illegal activity, protect honest businesses, and it
will save lives.

Thank you.

[The prepared statement of Mr. Myers follows:]

PREPARED STATEMENT OF MATTHEW L. MYERS

Mr. Chairman, Thank you for inviting me to testify today on the problem of to-
bacco product smuggling and tax evasion and, more particularly, on the Prevent All
Cigarette Trafficking or PACT Act (H.R. 4081), introduced by Representative
Weiner, and the Smuggled Tobacco Prevention Act (H.R. 5689), introduced by Rep-
resentative Doggett.

The Campaign for Tobacco-Free Kids and other public health organizations—such
as the American Cancer Society, the American Lung Association, and the American
Heart Association—strongly support the passage of both bills. Each is a carefully
crafted piece of legislation that addresses different aspects of the problem caused
by the sale of smuggled or counterfeit tobacco products or other tobacco products
on which taxes have not been paid. Together, they offer an effective way to supple-
ment and improve existing federal laws to prevent and reduce domestic and inter-
national aspects of tobacco product smuggling, tax evasion and illegal sales to youth.

As the members of this Committee are well aware, smuggling and tax evasion are
criminal activities that reduce government revenues and hurt honest businesses.
That is reason enough to want to minimize the problem. But tobacco product smug-
gling and tax evasion also have serious public health consequences.

Counterfeit and smuggled cigarettes and other cigarettes sold free of applicable
federal or state taxes are offered to consumers at prices far lower than the prices
charged by lawful tobacco product retailers. The sales of these illegally tax-free
products undermine ongoing state and local efforts to reduce tobacco use by increas-
ing tobacco tax rates. Studies show, for example, that every 10% increase in real
cigarette prices will reduce overall use by approximately three or four percent and
reduce the number of youth smokers by six or seven percent. The corollary has also
been proven true—decreases in cigarette prices—in this case from illegal ciga-
rettes—increase tobacco use. The availability of cheap cigarettes therefore increases
overall tobacco use, thereby leading to higher levels of tobacco-caused disease,
deaths and costs. By reducing the easy access to contraband tobacco products and
other tobacco products on which taxes have not been paid, these bills will assist in
the effort to reduce tobacco use and its harms, especially among youth and lower-
income persons.

Another key public health problem from contraband tobacco product trafficking is
sales to kids. Black market vendors and other illegal sellers are much more likely
to sell to underage buyers than legally operating retailers. This problem is espe-
cially clear with illegal Internet sales of cigarettes and other tobacco products.

o The vast majority of Internet tobacco product sellers do not do any age or ID
verification.

o Studies show that kids can easily buy—70 to 90 percent are successful with
no ID checks.

o The last nationwide survey of the problem, in 2001, showed that more than
three percent of youth smokers aged 12 to 17 (more than 100,000 kids) had
recently purchased cigarettes from the Internet.

e Since then, a New York study found that in 2004 and 2005 more than 5%
of just 9th graders (14 and 15 year olds) had bought cigarettes online—more
than three times as many as in 2001—and purchase rates are even higher
among older kids.
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Since then, the problem has become even worse. Put simply, more kids are gain-
ing access to computers and the Internet, more kids are getting their own credit
cards and debit cards, and more kids are getting comfortable making purchases over
the Internet. To make matters worse, some Internet sellers require minimum pur-
chases of at least one or two cartons. So kids who buy over the Internet can become
suppliers for their friends and classmates.

The sale of contraband tobacco products and other tobacco products on which no
taxes have been paid also hurts public health by reducing the amount of govern-
ment tobacco tax revenues available to fund tobacco prevention programs and other
public health initiatives.

This problem is exacerbated by the fact that contraband cigarette trafficking can
also reduce the annual tobacco settlement payments to the states. Those settlement
payments are supposed to be adjusted downward based on U.S. cigarette consump-
tion declines—but the MSA formulas are based solely on changes to legal cigarette
sales. When smokers shift to illegal cigarettes, consumption does not actually de-
cline, but payments to the states do.

The illegal sale of tobacco products also opens the door to the sale of tobacco prod-
ucts that don’t always have the required health warnings and may contain pesticide
levels that exceed those permitted on legally grown domestic tobacco, a problem that
will become more significant once the pending federal FDA tobacco legislation be-
comes law, even more so once FDA sets product standards for cigarettes.

There is another public health reason to institute effective measures to minimize
tobacco product smuggling and tax evasion. As mentioned earlier, tobacco tax rate
increases are an especially effective way to increase tobacco product prices and, con-
sequently, reduce tobacco use and its many harms and costs. But the tobacco indus-
try and its allies regularly argue against any significant tobacco tax rate increases,
claiming that they will drive more smokers to illegal cigarettes. The legislation be-
fore this Committee offers the proper response to this tobacco industry argument.
Rather than just allow the criminal activity to continue—and forgo the important
health and fiscal benefits from increasing the tobacco tax rates—these two bills
wouldlimplement effective measures to minimize the problem of illegal tobacco prod-
uct sales.

For all these reasons, minimizing tobacco product smuggling and tax evasion is
good fiscal policy and good for public health.

These measures can be quickly implemented. They will stop criminals from prof-
iting from contraband tobacco product trafficking. The provisions in H.R. 5689 and
H.R. 4081 will protect honest businesses from illegal competition, increase revenues
at all levels of government, and significantly improve public health.

THE PREVENT ALL CIGARETTE TRAFFICKING ACT (PACT ACT, H.R. 4081)

The PACT Act introduced by Representative Weiner focuses primarily on one part
of the tobacco product smuggling and tax evasion problem: illegal Internet and other
mail-order sales.

Illegal Internet sales take money away from all levels of government, and provide
a distribution and sales network for sellers to who don’t pay taxes and sell counter-
feit cigarettes and other black market tobacco products. As I already noted, this
makes it possible for illegal Internet sellers to charge lower prices than legal sellers,
and cheaper cigarettes increase overall tobacco use. One recent study found that
adult smokers who purchased cheaper cigarettes from the Internet significantly in-
creased their consumption over time compared to smokers who reported paying full-
price at traditional bricks-and-mortar retail stores.

As mentioned before, tobacco products are also typically sold over the Internet
without any effective safeguards against sales to kids. This means that minors who
find it hard to purchase cigarettes from bricks and mortar retailers can simply go
to the Internet instead.

At present neither the federal government, nor the states have the tools to ade-
quately address these problems. The only federal law available today to stop illegal
Internet sales of tobacco products is the Jenkins Act, which was passed decades ago
to stop mail order cigarette sales that evade state taxation. The Jenkins Act re-
quires mail-order vendors to report their cigarette sales into a state to the state’s
tax administrator. Many don’t do so.

Only federal officials can enforce the Jenkins Act, and enforcing the Act is, to say
the least, very difficult. Consequently, federal enforcement efforts have been mini-
mal. In fact, a U.S. General Accounting Office report of a few years ago found that
more than three-quarters of all Internet-selling websites explicitly indicate that they
do not comply with the Jenkins Act. The same report found that state efforts to
prompt compliance by Internet sellers have not been successful.
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Without this legislation, state governments cannot address this problem ade-
quately on their own. Trying to stop illegally operating Internet sellers through tra-
ditional enforcement lawsuits on a case-by-case basis does not work because of the
large number of illegal Internet sellers, with many based overseas or in other hard-
to-reach jurisdictions, the ease with which new Internet sellers can appear, and the
ability of illegal Internet sellers to evade enforcement by closing down and then re-
opening at another location or website.

States have entered into innovative settlement agreements with common carriers,
credit card companies and others in an effort to interrupt the ability of illegal Inter-
net sellers to sell and deliver their products. But the illegal Internet sellers can still
largely evade compliance by using the U.S. mails over which states have no author-
ity. In addition, all of these agreements are based on New York’s law prohibiting
deliveries of cigarettes to consumers in the state. If that law is found invalid or oth-
erwise overturned, all the agreements terminate, a concern that is heightened by
the recent U.S. Supreme Court ruling that federal law preempts state laws dealing
with common carrier deliveries of tobacco products.

Stopping illegal Internet tobacco product sales will require stronger and more so-
phisticated federal legislation—and that is what the PACT Act (H.R. 4081) offers.

Because federal laws can reach further than state laws, the PACT Act would suc-
ceed where the states have failed. It not only places needed restrictions and require-
ments on Internet sellers but also provides for their quick and effective enforcement.

A key element of the legislation is that it makes cigarettes and smokeless tobacco
non-mailable matter and establishes a system that would block illegal Internet sell-
ers from obtaining any other delivery services. Any effort to eliminate or curtail the
non-mailable matter provision or the so-called common carrier list-enforcement
mechanism would make the act unenforceable, and so should be rejected by the
Committee.

While the PACT Act is primarily directed at stopping contraband tobacco product
trafficking and tax evasion via the Internet, it also contains constructive provisions
to require age and ID verification before tobacco products are sold or delivered.
These provisions can help to stop cigarette and smokeless tobacco sales to kids.

The PACT Act has been continuously revised since 2003 to stop illegal Internet
sales of cigarettes and smokeless tobacco much more effectively and efficiently. As
a result, it is a carefully crafted piece of legislation that has benefited from the
thoughtful input of state enforcement officials, Indian Tribes, common carriers, the
U.S. Postal Service, and the Bureau of Alcohol, Tobacco, Firearms and Explosives
(BATFE), as well as the public health community. Numerous substantive changes
have been made to address the concerns of many groups and to eliminate any un-
necessary burdens or complications—all without weakening the PACT Act’s ability
to address and reduce the problem of Internet-based contraband tobacco product
trafficking.

As a further step in that process, we would like to recommend to the Committee
that the following changes be made to strengthen the nonmailable matter section:

e Revise Section (j)(1)(B) that reads “primarily engaged in the business of
transmitting cigarettes or smokeless tobacco made nonmailable by this sec-
tion” so that it reads “regularly engaged in the business . . .”. This change
would ensure that the bill reaches large-scale mailers of cigarettes or smoke-
less products which also have other unrelated business activities that are
their primary business. Such businesses would include bricks-and-mortar
multi-product retailers that also sell cigarettes by mail; Internet sellers that
sell and mail cigarettes but primarily sell other products; and foreign-based
Internet sellers that use the mail for sales to the U.S. but primarily use com-
mon carriers or other delivery services for sales to other countries.

e Revise Section (j)(1)(D) to delete the text “or into.” This change is necessary
to stop mailings of cigarettes or smokeless into Alaska or Hawaii from outside
of those states by illegal operating Internet sellers. The revised text will still
maintain an exception allowing mailings entirely within Alaska or Hawaii by
in-state grocery stores to consumers who rely on the mails for supplies—
which is the reason that has been given for this exemption.

THE SMUGGLED TOBACCO PREVENTION ACT (STOP ACT, H.R. 5689)

While effectively addressing the problem of illegal Internet tobacco product sales
would be extremely constructive by itself, more also needs to be done to address the
many other aspects of the overall contraband tobacco product trafficking problem.
Representative Doggett’s bill—H.R. 5689—does just that.

H.R. 5689 is the latest version of legislation that was introduced in prior Con-
gresses and has undergone continuous improvement. Among other things, it takes
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full advantage of the lessons learned from growing efforts worldwide to address the

problem of cigarette and other tobacco product smuggling that crosses international

borders and the problem of counterfeit tobacco products and counterfeit tax stamps.

At the same time, H.R. 5689 also offers effective measures to reduce the special

characteristics of the smuggling and tax evasion problem within the United States.
The common sense principles behind H.R. 5689 are simple and effective:

1) Make sure that it is difficult for illegal vendors to sell counterfeit to-
bacco products or make or sell counterfeit tax stamps and easy for
enforcement officials and others to distinguish legal from illegal to-
bacco products. H.R. 5689 does that by requiring clear markings on to-
bacco product packages that identify the manufacturer and show where the
products may be legally sold. The legislation requires new, readily available
high-tech tax stamps that establish legality and cannot be effectively coun-
terfeited, and it includes provisions to keep tobacco product manufacturing
and tax-stamping machinery from getting into the hands of counterfeiters.

2) Make it easier to track and trace tobacco products as they are trans-
ported from one business to another so that diversion to illegal dis-
tribution channels is more difficult and easier to spot. H.R. 5689 re-
quires reasonable reporting and record-keeping requirements by businesses
throughout the distribution and delivery chain; adds tobacco product dis-
tributors into the federal permit system that now applies to manufacturers,
exporters and importers (creating a closed system of authorized legal busi-
nesses that can sell and deliver tobacco products to each other); provides for
encrypted information on the high-tech tax stamps to identify not only the
entities applying the tax stamp but also subsequent recipients; and estab-
lishes a system of export bonds to ensure that the tobacco products actually
end up in legal markets where they are reportedly destined.

3) Prohibit transactions that serve only to supply contraband traf-
ficking. H.R. 5689 blocks sales of tobacco products that exceed the amount
needed for personal use. For example, the bill stops the sale of more than
5,000 cigarettes (250 packs) to any single retail customer at any one time.
Those kinds of large retail sales are needed only by those engaged in illegal
smuggling and re-sales, and this bill would stop them.

4) Untie the hands of federal enforcement officials. To help enforcement
efforts, the legislation creates clearer and more extensive federal jurisdiction
over contraband trafficking. For example, H.R. 5689 makes the definition of
contraband tobacco product clearer and more comprehensive. It includes all
tobacco products for the first time, and would also enable federal enforce-
ment officials to stop and prosecute any contraband trafficking of more than
2,000 cigarettes (rather than the current jurisdictional minimum of 10,000
cigarettes).

5) Protect citizens who report criminal trafficking acts. H.R. 5689 does
that by providing new whistleblower protections for civic minded workers
who witness contraband trafficking activity while on the job.

6) Establish strong new financial incentives for good behavior and ap-
propriately large financial disincentives for bad behavior. Rep.
Doggett’s legislation establishes new export bond requirements that would
penalize exporters for allowing their shipments to be diverted from the re-
ported legal destinations; provides clearer standards for proper behavior; es-
tablishes clearer descriptions of wrongful acts, and subjects lawbreakers to
higher fines and penalties.

These examples of some of the measures in H.R. 5689 provide a quick overview
of this comprehensive and carefully thought-out legislation. Once passed into law,
we believe it will operate effectively to reduce contraband trafficking both within the
United States and across its borders. H.R. 5689—both by itself and particularly if
supplemented by the PACT Act—offers a model that the world’s nations could follow
both in the current development of the Illicit Trade Protocol of the Framework Con-
vention on Tobacco Control (FCTC) (which the United States has signed but not yet
ratified) and in subsequent efforts by individual countries to comply with the FCTC
{nternational treaty by passing their own stronger and more comprehensive national
aws.

Mr. Chairman, passing the STOP Act and the PACT Act would not only cap cur-
rent tobacco product smuggling and tax evasion preventing it from getting any larg-
er in the United States, but would also make the problem much smaller. These
measures would increase the costs and reduce the profits from smuggling and to-
bacco-product related tax evasion. They would also close down lucrative opportuni-
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ties for criminal and terrorist organizations. They protect honest businesses from il-
legal competition and increase public revenues at all levels of government.

For all the reasons I outlined at the beginning of my testimony, passing these two
pieces of legislation would also work directly to improve public health by helping
to reduce tobacco use and the horrible toll it takes on our country.

Thank you, again, for this opportunity to testify before this Committee. I would,
of course, be happy to answer any questions.

Mr. ScoTrT. Thank you, Mr. Myers.
Mr. Rosenthal?

TESTIMONY OF STEVEN ROSENTHAL, NEW YORK STATE
ASSOCIATION OF WHOLESALE MARKETERS, NEW YORK

Mr. ROSENTHAL. Thank you, Chairman Scott and Ranking Mem-
ber Gohmert and the rest of the Committee.

I have been a distributor. I have spent my whole life in distribu-
tion in New York. I understand the distribution business well. I
would like to impart some of that knowledge today.

There are basically two channels of distribution in New York,
which has a major, major problem when it comes to counterfeit
cigarettes. The first channel is the legitimate channel. The ciga-
rette manufacturer sells cartons of cigarettes to licensed tax-stamp-
ing agents throughout the State. They in turn sell to retailers at
minimum pricing by law and the consumer pays a minimum price
for those cigarettes.

The second channel is certain distributors have taken advantage
of the fact that New York state, in spite of its 2006 law, because
of the fact that New York state does not enforce its laws regarding
the sales of stamped cigarettes, certain distributors have chosen to
sell unstamped cigarettes to reservation stores in New York to the
tune of 30 million to 40 million cartons a year.

Now, all of the revenue that New York derives from taxed ciga-
rettes only comes to about 55 million cartons a year. And yet, in-
cluding cross-bordering and some Internet sties from out of State,
practically one out of every two cigarettes in New York remains
untaxed by New York, and that is in violation of New York law.

In 1994, New York won the rights in the Supreme Court of the
United States for its taxing plan to tax the non-Indian Indian sales
to those who do not live on the reservation. That plan was put into
effect and immediately through terrorism certain elements within
the tribes closing the New York State Thruway and burning tires,
the State decided to stop enforcing its laws and haven’t to date. As
a result of that, we now have 30 million to 40 million cartons of
cigarettes going through that channel.

Now, there are only about 2,500 adult smokers in the Indian
tribes throughout all of New York state. This amounts to less than
100,000 cartons a year, or less than 1 percent of that which is
being purchased by the Indian reservation stores. These stores
therefore are selling 99.44 percent of their product illegally to non-
Indians, and they do it in several ways.

The major way that it is happening is through the Internet. The
association is very, very much in favor of Mr. Weiner’s bill, which
will stop the Internet because it will stop the U.S. mails from dis-
tributing this product. However, there remains an open door, and
that open door is those terrorist organizations and those complicit
retailers within those organizations that are purchasing the stamps
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in truckloads from the stores in the Indian reservations and then
bringing them to counterfeit operations that we see all over the city
of New York in particular, and distributing them not just in New
York City, but interstate into Michigan and into New Jersey and
into other high-tax jurisdictions.

We maintain that the largest single source of counterfeit contra-
band cigarettes throughout the United States is New York state’s
Indian stores.

Now, the sovereignty of American Natives and the treaties that
we have in place are sacrosanct and should be respected as such.
But let’s understand that every population has its good guys and
bad guys. No better example can be found than the saga of Rodney
Morrison, the owner of the Peace Pipe Smoke Shop on the
Poospatuck reservation on Long Island. Mr. Morrison, who married
into the tribe, is on trial for a reign of terror including arson, extor-
tion, murder and multiple violations of the Contraband Cigarette
Trafficking Act.

To understand the scope of Morrison’s criminal operation from il-
legal cigarette sales, it is important to note that he offered $56 mil-
lion in cash for bail. While this is a staggering figure for most
criminals, it was a pittance when compared to the $35 million a
month profits from the sales of contraband cigarettes.

Now, Phillip Morris has stopped the distributors from selling
their products to the Poospatuck reservation store. However, none
of the other manufacturers have. And the biggest single product
sold in New York City, particularly in the economically disadvan-
taged areas where the incidence of smoking is highest, happens to
be Newport. Lorillard has not stopped selling to these stores, nor
have any of the manufacturers stopped selling to any of the stores.

With knowledge, what is happening is the manufacturer is allo-
cating the cigarettes to the wholesaler. Every week the wholesaler
is reporting exactly where these cartons are going per agreements.
They go to the Indian reservations where everyone knows that less
than 1 percent of them are being smoked legally by the Indians,
and the other 99 percent of it is going to front terrorism and crimi-
nality and evasion of taxes, and youth smoking. And yet, nobody,
nobody seems to want to stop that.

I thank the Committee for allowing me to speak today, and I re-
main here to answer any questions.

[The prepared statement of Mr. Rosenthal follows:]

PREPARED STATEMENT OF STEVEN ROSENTHAL

Thank you Chairman Scott and Ranking Member Gohmert for allowing me to ap-
pear today. My name is Steven Rosenthal and I am testifying on behalf of the New
York Association of Wholesalers Marketers.

I will begin by saying that the legislation before the subcommittee today is both
essential and gratefully endorsed by the cigarette tax agents in New York.

It is important to understand the channel of distribution of cigarettes and the ab-
errations that lead to contraband sales.

The cigarette manufacturers are licensed federally and upon removal from their
bonded warehouses, pay the US excise tax of $3.90 per carton.

The state licensed tax stamping agent, (distributor) orders cigarettes from the
manufacturer based upon an allocation.

The distributor buys tax stamps from its state and applies the stamps to each
pack of cigarettes. In New York this stamp includes pre-collected sales tax as well
as excise tax.
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The licensed retail dealers then purchase from the distributor and pay the re-
quired price per carton which includes their jurisdiction’s taxes. In New York and
30 other states, the minimum pricing all the way to the consumer is determined
by statute.

As the accompanying chart illustrates, the pricing in New York City also includes
the addition of New York City excise taxes.

Contraband cigarettes arise in several different ways.

The distributor may sell to a retail establishment in a low taxed jurisdiction that
engages in advertising internet sales into highly taxed jurisdictions causing local
taxes to be avoided.

The distributor, based on its state laws, may sell to a Native American store
unstamped cigarettes and therefore at profit margins of $1 or less.

The internet establishment may buy cigarettes illegally from untaxed Native
American stores or through foreign smuggling.

The Native American or smuggling operations may be counterfeiters and apply
phony tax stamps and sell this contraband through to complicit retailers, internet
sellers or street merchants. Usually however, the criminal or terrorist operatives are
separate organizations buying from these untaxed sources.

Using New York City as an example:

The legitimate licensed retailer pays $62 for a carton of cigarettes.
The consumer pays $67.
The smuggler pays $30 + $1 for counterfeit stamps = $31

%‘he complicit retailer pays $45.00 and sells to the unsuspecting consumer for
67.

Terrorists are able to make $14 ($45 - $31) per carton.

The internet buyer pays $30 vs. $67 buying directly from untaxed sites.

The sovereignty of our Native American and the treaties that we have in place
are sacrosanct and must be respected as such. But let’s understand that every popu-
lation has its good guys and bad guys and those treaties are being corrupted by the
vast fortunes that are profiteered by a few illegal sellers, providing only insignifi-
cant support to the tribes, while instead, funding criminals and terrorists while they
accumulate vast, untaxed fortunes.

New York’s Native American retailers sell over 30 million cartons of untaxed ciga-
rettes annually. Current law allows states to impose taxes on all sales of cigarettes
and other products sold by a tribe that are to non-Native Americans. Yet, it is esti-
mated that there are just 2,500 adult Native American smokers, so clearly the vast
majority of cigarettes are being untaxed.

As a result, the largest source of contraband in the Northeast is supplied by New
York’s Native American stores, often owned by multi millionaires. No better exam-
ple can be found than the saga of Rodney Morrison, the owner of the Peace Pipe
smoke shop on the Poospatuck reservation on Long Island. Mr. Morrison who mar-
ried into the Unkechaug Nation tribe is on trial for ’a reign of terror’, including
arson, extortion, murder and multiple violations of the Contraband Cigarette Traf-
ficking Act. To understand the scope of Morrison’s criminal operation from illegal
cigarette sales, it is important to note that he offered $56 million in cash for bail.
While this is a staggering figure for most criminals, it was a pittance when com-
pared to his $35 million per month profits from the sales of contraband cigarettes.

Phillip Morris has discontinued the allotments of all of its brands of cigarettes to
any distributor that sells to the Peace Pipe smoke shop. However, none of the other
major manufacturers have stopped those sales and all the cigarette manufacturers
still continue to allocate the tens of millions of cartons that go to New York’s other
Native stores.

The major cigarette manufacturers require that each of their distributors report
all of their sales by customer, brand and packing each week. But curiously, they
continue to ship these irrational quantities to Native Americans with that knowl-
edge.

There are basically three methods to these sales:

1. Face to face sales at their locations with consumers.

2. Internet/mail orders with consumers and complicit retailers, both in New
York State and throughout the US and Canada. Because of their advertised
low untaxed pricing, these sales are a major contributor to the incidence of
both adult and youth smoking.

(In 2005, a group of upstate New York teenagers in collaboration with law en-
forcement conducted an experiment to see if they could get cigarettes over the Inter-
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net. Half of their orders were successfully delivered and 90 percent of those were
delivered by the United States Postal Service.)

3. Bulk sales to illegal re-sellers. This is a major source of contraband that goes
to counterfeit stamping operations and terrorist organizations.

The single driving force behind each of these sales is 'the differential’. For exam-
ple, including the latest excise tax increase, a legitimately taxed pack of cigarettes
in a licensed New York City store will cost about $9.00 and if purchased untaxed,
(in two or more carton quantities), will come to $3.00 per pack! For the average
smoker, this is a yearly saving of $3,000 per person.

Although some transactions are directly with consumers, that quantity can be
dwarfed by the truck loads of product that are purchased by smugglers and redis-
tributed to counterfeit stamping operations, street merchants and school yard push-
ers. Many of the criminals that have been apprehended have ties to terrorist organi-
zations. Earlier this month, the largest seizure in New York history of counterfeit
stz(iimpsdand product occurred in Brooklyn and Rafea Al-Nablisi, a Jordanian, was
indicted.

Counterfeit stamps serve no purpose without the untaxed/unstamped cartons of
cigarettes that easily come from the Native American stores in manageable quan-
tities for illegal affixing. It is much more difficult to obtain and distribute a con-
tainer load of 50,000 cartons of foreign product. Foreign product is therefore best
used for blending within established large scale networks such as our Native Amer-
ican outlets. A Native American store in Western New York was found guilty of
such illegal selling after apprehension by the Bureau of Alcohol, Tobacco, Firearms
and Explosives.

PACT ACT

The Prevent All Cigarette Trafficking Act (HR 4081) is a common-sense approach
at eliminating the ability of Internet sites to sell cigarettes and we wholeheartedly
support the bill and urge that it be enacted. Some of the key provisions include:

e Strengthening penalties under the Jenkins Act from a misdemeanor to a fel-
ony;
e Making tobacco non-mailable through the US Postal Service;

e Empowering each state to enforce federal law against out-of-state sellers who
are shipping cigarettes into the state.

In particular, we feel that making tobacco products non-mailable will have a tre-
mendous affect on cigarette smuggling. Currently, common carriers, such as UPS
and DHL, have agreed to not ship cigarettes through an agreement with the New
York State Attorney General’s office. As a result, tobacco sales over the Internet will
cease to exist once the PACT Act is passed, since there will be no means of shipping
cigarettes to consumers.

STOP ACT

The Smuggled Tobacco Prevention Act of 2008 Act (STOP Act) will create a need-
ed audit trail that will assist cigarette manufacturers and law enforcement in the
interdiction of foreign contraband and thereby, add to both federal and local tax-
ation while nourishing our economy.

Other recommendation

When the PACT Act becomes law and tobacco is prohibited through the US Postal
Service, I believe that there will be an increase in the demand for cheaper ciga-
rettes. These sales sometimes involve counterfeit tax stamps and are distributed
through street merchants and complicit retail outlets.

If the cigarettes going to all New York outlets were tax stamped as New York
law requires and the Native Americans given access to legitimate quantities of
untaxed product for reservation consumption, this main source of cigarette funding
for terrorism would cease. The 1994 Supreme Court ruling has upheld New York’s
right to this very taxing plan.

We therefore believe that the Contraband Cigarette Trafficking Act needs to be
amended to require states taxing cigarettes to identify that taxes have been paid
with tax stamps applied to every pack. This requirement will greatly assist law en-
forcement in controlling cross-bordering activities, illicit interstate commerce, and
internet sales in violation of PACT.

It is ironic that the Federal Government is called upon to increase state funding
for anti-terrorism programs while New York State passes up one billion dollars an-
nually in excise, sales and ancillary taxes with the unintended consequences of



60

funding terrorists; adding to the very costs of these efforts. If highway funding can
be withheld for a state’s failure to enforce speed limits and minimum age drinking,
(South Dakota v. Dole) then why cannot homeland security funding be withheld to
the extent of these costs?

In conclusion, I would like to thank Chairman Scott, Ranking Member Gohmert,
and the rest of the committee for allowing me to appear before you today on behalf
of NYSAWM. In summary, the association would like to express its strong support
for both measures and urge their adoption. I would be happy to answer any ques-
tions that you may have. Thank you for your important efforts.
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ATTACHMENT
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Mr. ScotT. Thank you very much.
Mr. Colledge?

TESTIMONY OF JOHN W. COLLEDGE, III,
INDEPENDENT CONSULTANT, SPARKS, NV

Mr. COLLEDGE. Chairman Scott and Representative Gohmert, it
is a pleasure to appear before you today to express my support for
Representative Doggett’s Smuggled Tobacco Prevention Act of
2008. Tobacco smuggling is criminal. It is often racketeering activ-
ity and it is a funding source for international terrorist organiza-
tions. I would like to provide the Committee with some background
on tobacco smuggling in the United States and how I believe the
Doggett bill will greatly reduce the illicit trade in tobacco as it re-
lates to the United States.

My opinions are my own and based upon more than 33 years of
law enforcement and specifically more than 20 years of experience
at enforcing U.S. Customs laws, with 14 of those years enforcing
and studying matters directly related to cigarette smuggling and
transnational organized crime. I will address some of the specific
provisions of the Doggett bill.

By way of background, transnational criminal groups and inter-
national terrorists recognize the advantages of shared land borders,
disputed territories, failed States, ethnicity, inadequate law en-
forcement resources, wavering political leadership, corruption,
transport infrastructure, free or foreign trade zones, weak transit
systems, tax disparities, and the active and knowing participation
of elements of the business community.

The lack of understanding of the scope and the impact of inter-
national tobacco smuggling continues to aid transnational groups
and international terrorist in their pursuits of these lucrative eco-
nomic crimes.

Tobacco is but one commodity smuggled by transnational crimi-
nal groups. These groups are as diversified as many legitimate
multinational corporations. They often smuggle drugs, weapons,
humans, counterfeit and other merchandise of every description.
Tobacco smuggling is market-driven. Cigarette smokers are brand-
or blend-loyal, meaning that particular brands or tobacco blends
are targeted directly at given countries and sometimes even sub-
groups within those countries.

The criminal groups engaged in the illicit tobacco trade study
markets, supply, national, State or provincial and local laws and
regulations, and make their business decisions based upon these
factors. The increased legal market in other tobacco products, par-
ticularly smokeless tobacco, is rapidly creating a parallel contra-
band smuggling trade in the United States.

The United States has been a source and transshipment country
for contraband cigarettes for approximately 50 years. In my written
testimony, I cited former United States Customs Commissioner
Raymond W. Kelly’s prepared testimony before the Senate Appro-
priations Committee in March, 2000, which contained several im-
portant points.

International cigarette smuggling is big business and it is very
profitable. International cigarette smuggling has been linked to
transnational organized crime and international terrorism. The
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United States is an important source and transshipment country
for contraband cigarettes. Financial institutions in the United
States have been involved and may still be involved in the laun-
dering of proceeds of cigarette smuggling.

Since March, 2000, interstate trafficking in all forms of contra-
band tobacco products has increased dramatically in the United
States. These products include those smuggled into the United
States and those manufactured domestically. Several groups of the
Italian mafia, Russian and Asian organized criminal groups, and
Colombian narco traffickers are or have been involved in tobacco
smuggling in Europe, Asia, North and Latin America.

Nontraditional organized criminal groups operating between the
United States and Canada are currently involved in the contraband
trade in tobacco, including illicit manufacturing, smuggling, and
money laundering.

In addition to producing counterfeit cigarettes, illegally manufac-
tured other cigarettes, and trafficking in contraband cigarettes,
criminal organizations have used cigarettes as a commodity to
launder the proceeds of other criminal activity and to facilitate var-
ious international trade fraud schemes. These organized crime
groups operate through corruption and intimidation and are not
afraid to use violence to further their business goals.

The terrorist organizations referred to in Mr. Kelly’s testimony
were the Real Irish Republican Army and the Kurdistan Workers
Party, also known as the PKK. The Real IRA and other factions of
the IRA have smuggled cigarettes and other commercial products
to fund terrorist activity in Northern Ireland and the United King-
dom for decades. In the United States, we saw people in North
Carolina linked to Hezbollah convicted of offenses related to traf-
ficking in contraband cigarettes in schemes to provide material
support to terrorism. The PKK was linked to cigarette smuggling
into Iraq that benefited the family of Saddam Hussein. The Real
IRA, Hezbollah and the PKK are internationally recognized as ter-
rorist organizations.

Mr. Hoover already covered the sources of illicit tobacco, so I will
move on to the unique serial numbers and other marks.

We recognize that currency has value, but it also has serial num-
bers. Yet a commodity that is a recognized substitute for currency
in correctional facilities and in various international trade fraud
schemes is virtually untraceable. Historically, law enforcement has
lacked the ability to trace contraband tobacco products. Invoices
frequently describe container shipments of cigarettes simply as
American-made without identifying the brand. The shipments were
sold several times while the cigarettes were in transit. The invoices
were faxed or otherwise transmitted many times, resulting in crit-
ical data blurred in transition or possibly altered between trans-
missions.

The export bonds are covered in Mr. Doggett’s bill. For nearly 50
years cigarettes manufactured in the United States have been ex-
ported to brokers who introduced these cigarettes into the black
market. The export bonds I believe would reduce some of that ille-
gal export.

The wholesale permits; it is important that all manufacturers,
wholesalers and importers and export warehouse proprietors have
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an appropriate permit to conduct business related to tobacco prod-
ucts. It is a reasonable expectation that those businesses engaged
in the tobacco trade be law-abiding. The conditions listed in the
Doggett bill for granting a permit bring the most important re-
quirements necessary to combat the illicit trade in tobacco into one
statute. The permits are important in ensuring due diligence in the
supply chain.

Touching on the manufacturing equipment, illegal manufacturing
has increased in the past 8 years in the United States and through-
out the world. That loophole needs to be closed to control the illicit
manufacturing.

Recordkeeping, again the requirements in the Doggett bill are
not requiring anything that most businesses are not doing at the
present time.

The creation of a right of action for State tax administrators sim-
ply provides State tax administrators the opportunity to enter U.S.
District Court and pursue what is an interstate and international
business.

Thank you very much.

[The prepared statement of Mr. Colledge follows:]

PREPARED STATEMENT OF JOHN W. COLLEDGE, III
INTRODUCTION

Chairman Scott, it is a pleasure to submit these remarks in support of the pro-
posed “Smuggled Tobacco Prevention Act of 2008.” I would like to provide the Com-
mittee with some background on tobacco smuggling in the United States and how,
I believe, this Act will greatly reduce the illicit trade in tobacco as it relates to the
United States. My opinions are my own, and based upon more than 33 years in law
enforcement and specifically, more than 20 years experience in enforcing U.S. cus-
toms laws, with 14 of those years enforcing and studying matters directly related
to cigarette smuggling and transnational organized crime. I will discuss some of the
specifics of this proposed legislation and provide some background on the illicit
trade in tobacco.

BACKGROUND

The United States has been a source and transshipment country for contraband
cigarettes for approximately 50 years. I would like to quote from the prepared re-
marks that were submitted to the Senate Appropriations Committee in March 2000,
by then U.S. Customs Commissioner Raymond W. Kelly:

International cigarette smuggling has grown to a multi-billion dollar a year illegal
enterprise linked to transnational organized crime and international terrorism. Prof-
its from cigarette smuggling rival those of narcotic trafficking. The United States
plays an important role as a source and transshipment country. Additionally, large
sums of money related to cigarette smuggling flow through U.S. financial institu-
tions.!

Since March 2000, the illicit trade in all tobacco products has increased dramati-
cally in the United States. The contraband products include those smuggled into the
United States, those legally manufactured domestically and diverted to the illicit
market, and those illegally manufactured in the United States.

CIGARETTE PACKAGING
Please allow me to briefly describe tobacco packaging so everyone can understand
the issues:
e Pack = 20 cigarettes (internationally 5, 10, 25 cigarette packs exist).
e Carton = 10 Packs, 200 cigarettes.

1U.S. Congress, Senate, 2001, Committee on Appropriations, Subcommittee on Treasury and
General Government, 106th Congress, 2nd Session, 30 March 2000, Internet, http:/
frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=2001 sapp tre 1&docid=f:62810.wais,
accessed: 17 March 2008.
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e Master Case = 10,000 cigarettes (internationally 12,000 cigarettes).
e 40 Foot Container = 1,000 master cases, 10 million cigarettes.

SOURCES OF ILLICIT TOBACCO

Tobacco is a legal commodity that is traded throughout the world, but price dif-
ferences between nations and domestically, between states and provinces, have cre-
ated a demand for contraband tobacco products. These cigarettes fall into several
categories:

e Cigarettes purchased in nations, states, or provinces with low tax rates and
smuggled into nations, states, or provinces with higher tax rates.
Counterfeit cigarettes.
Illicitly manufactured cigarettes.
Cigarettes fraudulently diverted from Export Warehouses, Customs Bonded
Warehouses, Foreign and Free Trade Zones.
Stolen cigarettes, ranging from store burglaries to thefts of container-sized
shipments in foreign, interstate or interprovincial commerce.

TOBACCO SMUGGLING OVERVIEW

Several groups of the Italian Mafia, Russian and Asian Organized criminal
groups, Colombian narco-traffickers are or have been involved in tobacco smuggling
in Europe, Asia, North and Latin America. Non-traditional organized criminal
groups operating between the United States and Canada are currently involved in
the contraband trade in tobacco, including illicit manufacturing, smuggling, and
money laundering.

In addition to producing counterfeit cigarettes, illegally manufacturing other ciga-
rettes, and trafficking in contraband cigarettes, criminal organizations have used
cigarettes as a commodity to launder the proceeds of other criminal activity and to
facilitate various international trade fraud schemes. In Europe, some of these trade
fraud schemes are known as Value Added Tax (VAT) Carousel Fraud.2 Cigarettes
have been used to launder large cocaine and other drug smuggling proceeds in what
is known as the Black Market Peso Exchange.? Trade Based Money Laundering was
described in detail in a Financial Action Task Force report that was published in
June 2006.4 These organized crime groups operate through corruption and intimida-
tion and are not afraid to use violence to further their business goals.

The terrorist organizations referred to in Mr. Kelly’s testimony were the Real
Irish Republican Army (IRA), and the Kurdistan Workers Party (PKK). The Real
IRA and other factions of the IRA have smuggled cigarettes and other commercial
products to fund terrorist activity in Northern Ireland and the United Kingdom for
decades. In the United States, we have seen persons linked to Hezbollah convicted
of offenses related to trafficking in contraband cigarettes in schemes to provide ma-
terial support to terrorism. The PKK was linked to cigarette smuggling into Iraq
that benefited the family of Saddam Hussein. The Real IRA, Hezbollah, and the
PKK are internationally recognized as terrorist organizations.

Here are some examples of ongoing or long-term smuggling of tobacco products
that directly impacted or are currently affecting the United States:

Case Studies—North America

The Saint Regis—Mohawk Reservation or Reserve, also known as the Akwasasne,
straddles the international border between the United States and Canada. In 1997,
an organized smuggling group with links to Italian and Russian organized crime
that operated on the Akwasasne smuggled large volumes of cigarettes and liquor
into Canada from the United States in violation of the laws of both countries. The
money laundering case was the largest ever in the Northern District of New York

2 Europa, Press Room, Press Releases, EU coherent strategy against fiscal fraud—Frequently
Asked Questions Brussels, 31 May 2006, Internet, available from: http:/europa.eu/rapid/
pressReleasesAction.do?reference=MEMO/06/221, accessed 28 April 2008.

3FinCEN, Advisory Issue 12, June 1999, Internet, available from: http://www.fincen.gov/
advis12.html, accessed: 28 April 2008.

4Financial Action Task Force on Money Laundering, TRADE BASED MONEY LAUN-
DERING, 23 June 2006, Internet, http:/www.fatf-gafi.org/dataoec/60/25/ 37038272.pdf, accessed
12 November 2007.
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and involved criminal transactions that totaled more than $687 million.5 This case
resulted in the first guilty plea from a major tobacco manufacturer when Northern
Brands International, a subsidiary of RJ Reynolds Company, pled guilty to violating
Customs laws and forfeited $10 million and paid a fine of $5 million.6

The smuggling activity continued along the border between the United States and
Canada. The Criminal Intelligence Service Canada (CISC), 2005 Annual Report on
Organized Crime in Canada, was the most recent CISC report to specially address
the illicit tobacco trade and the role of organized crime in that trade.” The report
made reference to tobacco products manufactured illegally in the United States,
packaged in plastic bags, and smuggled to Canada for sale.® The plastic bag pack-
aging 1s a growing trend worldwide, which makes tracking and tracing cigarettes
even more difficult. The 2004 report specifically linked the Hells Angels motorcycle
gang and Asian Organized Crime to commodity smuggling conducted by organized
crime groups operating along the international border between Canada and the
United States.® The 2003 report listed the origins of illicit tobacco products as the
United States, South America, Asia and the Middle East.10

In 2002, a criminal investigation led by U.S. Immigration and Customs Enforce-
ment resulted in criminal charges of several people in Texas, New York, and Cali-
fornia. The group was charged with distributing 2,313 master cases of counterfeit
cigarettes with a retail value of approximately %5.4 million.1! The indictment also
alleged that 5,616 master cases of cigarettes were shipped by the organization with
a total lose of revenue to the federal and state governments of approximately $9.2
million.12 The following excerpt from the press release from the U.S. Attorney’s Of-
fice for the Western District of Texas described the scheme: 13

The Organization employed different techniques to smuggle and introduce into
the commerce of the United States contraband and counterfeit cigarettes. These
included, but were not limited to, the manipulation of the Customs in-bond sys-
tem. The defendants attempted to achieve this by making false and fraudulent
material statements and representations to U.S. Customs authorities by pre-
senting altered and falsified documents and by submitting fraudulent
“pedimentos”, Mexican Customs documents.

These pedimentos reflected that the contraband cigarettes had been exported
from the United States to Mexico when, in truth, the contraband cigarettes had
been smuggled and introduced into the commerce of the United States. The var-
ious documents used by the defendants were intended to convince anyone who
inspected these documents that taxes and duties were not due and owing to
U.S. Customs authorities, and/or the states of Texas, California and New York,
on any cigarettes associated with these documents. The Organization modified
and adapted its smuggling techniques in direct response to any measurable suc-
cess by law enforcement in curtailing its illegal activities.

The investigation revealed that the counterfeit cigarettes were shipped in con-
tainers on international waters from Asia to the United States. It is known that
at least two containers of counterfeit cigarettes arrived at the port of entry in
Long Beach, California. To prevent detection by U.S. Customs authorities, the
defendants caused the shipments of counterfeit cigarettes to be manifested as
other merchandise, for example “toys” and “plastic goods.” When the counterfeit
cigarettes arrived at the port of entry, the members of the organization at-
tempted to unload, smuggle and distribute the counterfeit cigarettes in the
United States.

5U.S. Department of Justice, Distinguished Service Commemorative Presented to John
Colledge United States Customs Service, re: United States v. Miller et. al., Syracuse, New York,
30 November 2000.

6TIbid.

7The Criminal Intelligence Service Canada, 2005 Annual Report on Organized Crime in Can-
ada, Ottawa, 20-21, available from: http:/www.cisc.gc.ca/annual reports/ annual report2005/
dogllllljr.lgnt/annualireportim057e.pdf, Internet, accessed: 15 January 2008.

1d.

9The Criminal Intelligence Service Canada, 2004 Annual Report on Organized Crime in Can-
ada, Ottawa, 21, available from: http:/www.cisc.gc.ca/annua _reports/annual report2004/ docu-
ment/cisc 2004 annual report.pdf, Internet, accessed: 15 January 2008.

10The Criminal Intelligence Service Canada, 2003 Annual Report on Organized Crime in Can-
ada, Ottawa, 19, available from: http://www.cisc.gc.ca/annual reports/annual report2003/Doc-
ument/cisc annual report 2003.pdf, accessed: 15 January 2008.

11U.S. Department of Justice, U.S. Attorney’s Office, Western District of Texas, Press Release,
11 April 2005, Internet, available from: www.usdoj.gov/usao/txw/press releases/2005/Abra-
ham.sen.pdf, accessed: 28 April 2008.

12Thid.

13 Tbid.
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Some of the elements in the Doggett bill would have greatly assisted in the inves-
tigation and prosecution of this and other cases. The export bonds, wholesaler’s per-
mits, and more uniform record keeping may well have prevented this scheme.

Case Study—Europe

In 1961 the free port in Tangiers, Morocco was closed and the cigarette smuggling
operations that operated there for a decade were moved to the former Yugoslavia
and Albania.l4 This relocation greatly benefited the Camorra, an Italian organized
crime group from the Naples area.l® When those states failed in the early 1990s,
the Camorra and other criminal groups quickly took advantage of the instability in
the region and again expanded their criminal enterprises in the region.

In 1999, a report issued by the Italian Anti Mafia Commission, identified Albania
as major transshipment point for cigarettes smuggled to Italy and various countries
in the Middle East.16 Reports from multiple sources stated that the Prime Minster
of Montenegro at that time, Milo Djukanovic, granted smuggling rights to several
people in exchange for substantial bribes. Djukanovic was implicated in cigarette
smuggling in testimony in an Italian court by a leading figure in Italian cigarette
smuggling with links to the Camorra who claimed that he personally negotiated cig-
arette smuggling rights from Montenegro with Djukanovic.l” Milo Djukanovic was
recently re-elected as the Prime Minister of Montenegro.

The Balkans region remains deeply involved in cigarette smuggling and criminal
investigations into illicit activities dating back into the 1990s. In June 2007, a story
in the SE Times reported that Italian prosecutors were about to charge Milo
Djukanovic and others for their participation in a criminal enterprise involved ciga-
rette smuggling and money laundering from 1994 to 2002.18 Also in June 2007, it
was reported that Serbia’s special organized crime prosecutor announced that they
began an investigation of Mira Markovic, Slobadan Milosevic’s widow, and her son,
Marko Milosevic, for cigarette smuggling between 1996 and 2001 that reportedly
earned them tens of millions of Euros.19

The situation in the Balkans impacted not only Europe, but also the United
States. Some of the smuggled cigarettes were manufactured in the United States
and proceeds from the illicit activity were laundered in the United States. High
level government corruption and failed states are a cause for concern of all nations.

UNIQUE SERIAL NUMBERS AND OTHER MARKS

Historically, law enforcement has lacked the ability to trace contraband tobacco
products. Invoices frequently described container shipments of cigarettes simply as:
“American Made,” without identifying the brand. The shipments were sold several
times while the cigarettes were in transit, the invoices were faxed or otherwise
transmitted many times, resulting in critical data being blurred in transmission or
possibly altered between transmissions. The cigarette packages and cartons lacked
unique serial numbers that were readable by law enforcement authorities. The
unique numbers found on master cases were often removed by traffickers to hinder
law enforcement efforts to trace the cigarettes. The requirement of the Doggett bill
to mark individual packages with unique serial numbers and markings will make
it easier to distinguish diverted or stolen cigarettes from those legally introduced
into commerce.

The unique serial numbers and high tech stamp described in the Doggett bill will
significantly aid law enforcement authorities in the United States and our inter-
national partners to track and trace cigarettes that originated in the United States.
The State of California and the countries of Brazil, Malaysia, and Turkey have in-
troduced marking regimes similar to those described in the Doggett bill. Canada re-
cently contracted for a comparable system. California has publicly reported a reduc-
tion in contraband trafficking and increased revenue collection with a high tech
stamping system, which has paid for itself. The loss of revenue to the United States,
state and local governments (depending on the state and locality) for one 40 foot
container of cigarettes can easily exceed one million dollars.

:z ﬁ)qgan, Tom. The Camorra, 43—44, London: Routledge, 1996.
10.

16 Center for Public Integrity. Tobacco Companies Linked to Criminal Organizations in Ciga-
rette Smuggling, Italy. available from: http:/www.publicintegrity.org/report.aspx?aid=354; Inter-
net; accessed 14 January 2008.

17Thid.

18 SE Times, Italian prosecutors to charge former Montenegrin officials with cigarette smug-
gling, 24 June 2007, Internet, http://www.balkantimes.com/ocoon/setimes/xhtml/en GB/features/
setimes/newsbriefs/2007/06/24/nb-04, accessed 10 January 2008.

19 Reuters, Milosevic widow, son in cigarette smuggling probe, 11 June 2007, Internet, http:/
www.reuters.com/article/worldNews/idUSL1181733220070611, accessed 10 January 2008.
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EXPORT BONDS

For nearly 50 years cigarettes manufactured in the United States have been ex-
ported to brokers who introduced these cigarettes into the black market. The lack
of enforcement and financial accountability by the exporters fueled this illicit trade.
The export bonds required by the Doggett bill would force exporters to exercise more
due diligence in ensuring their products are not smuggled back into the United
States or into another country.

WHOLESALE PERMITS

It is important that all manufacturers, wholesalers, importers, and export ware-
house proprietors have an appropriate permit to conduct business related to tobacco
products. The permits are important in ensuring due diligence in the supply chain.
A permit system would aid law enforcement agencies in their efforts to identify
criminal elements in the tobacco trade who might seek a permit in the United
States to smuggle tobacco products into, through or from the United States. The in-
formation sharing provisions in the Doggett bill would allow the exchange of this
data with international regulatory and law enforcement partners, thus enhancing
law enforcement efforts directed at transnational organized crime groups.

CONTROL OF MANUFACTURING EQUIPMENT

Increasingly sophisticated equipment is being used in illicit cigarette manufac-
turing in the United States and throughout the world. The equipment is used to
produce counterfeit and other tobacco products. The mechanisms to control the
equipment utilized in the manufacturing and application of cigarette tax stamps
would be an important tool in suppressing both the counterfeiting and illicit manu-
facturing of tobacco products and will make it more difficult to illicitly manufacture
cigarettes. The Doggett bill is not intended to control devices that an individual
would use to make cigarettes for their personal use, but rather that equipment,
which has commercial applications.

RECORD KEEPING

The Doggett bill does not call for businesses engaged in the tobacco trade to main-
tain records that they currently do no maintain for federal, state, and local govern-
ments. What the bill requires is more specificity in their record keeping. In my expe-
rience, if the businesses maintained records; they contained the vague or non-exist-
ent references as to country of origin, false or inappropriate harmonized tariff sched-
ule classifications, and incomplete information as to the parties in the transactions.
Given the fraud that has historically been associated with the tobacco trade, I do
not believe it is not unreasonable for the government to mandate accurate record
keeping.

CREATION OF RIGHT OF ACTION FOR STATE TOBACCO ADMINISTRATORS
FOR FAILURE TO REPORT

State tobacco administrators have the primary responsibility for the collection of
tobacco taxes and in some instances, state sales taxes. The changes proposed in the
Doggett bill would provide a legal remedy for the states to take action in the U.S.
District Courts. Given the interstate and international nature of the tobacco trade,
this is often the best venue. In addition, the states have been active, and in some
cases assumed in leading role in the pursuit of criminal organizations involved in
the illicit tobacco trade. The Doggett bill does not delegate any authority to the
states, nor does it infringe on tribal sovereignty.

CONCLUSION

The overview if the tobacco smuggling schemes in North America and the Balkans
described in these remarks illustrated three of many long-term tobacco smuggling
scenarios that involved or involve organized criminal groups, allegations of high
level corruption of national governments in the Balkans, issues that directly affect
or affected the security and the commerce of the United States and our closest
friends and allies. The criminal activity associated with tobacco smuggling is not be-
nign. The criminal and terrorists groups involved in this activity are doing so for
personal enrichment, funding or laundering the proceeds of other criminal activities,
or to finance terrorist acts.

Generally speaking, law enforcement in the United States, several states and
many other nations has been inadequately funded, trained, networked with domes-
tic and international partners, conflicted with ever-changing priorities, or lack the



69

legal framework to adequately address the illicit tobacco trade. Many offenses asso-
ciated with the illicit tobacco trade lack severe penalties associated with drug or
arms trafficking. Enforcement in the United States and other nations did not re-
ceive high priority because the crime was looked upon as “the other guy’s problem”
or the trans-shipment locations were profiting from foreign or free trade zone activ-
ity, freight handling, and associated financial transactions. Transnational organized
crime, in any form is not “the other guy’s problem,” it is the responsibility of all
nations.

The “Smuggled Tobacco Prevention Act of 2008” will eliminate many of these
short-comings in the United States. Thank you for opportunity to appear before the
Committee on this important matter.

Mr. ScotrT. Thank you, Mr. Colledge.
Mr. Melendez?

TESTIMONY OF ARLAN MELENDEZ, CHAIRMAN,
RENO-SPARKS INDIAN COLONY, RENO, NV

Mr. MELENDEZ. Good morning, Mr. Chairman and honorable
Members of the Committee. Thank you for the opportunity to tes-
tify here this morning. My name is Arlen Melendez, for the record.
I am the chairman of the Reno-Sparks Indian Colony, Washoe, Pai-
ute and Shoshone Tribes located in the city of Reno, Nevada. I
have submitted a more detailed statement for the record.

Indian reservations are subject to a form of dual taxation that no
other government in the country faces. This is the reason that In-
dian reservations suffer from the lack of basic infrastructure and
services. It is also a major disincentive for businesses to locate on
reservation lands. Dual taxation is where the collection of a State
tax prevents the tribal government from collecting a tax because
the double tax would drive customers away.

On most reservations, tribal members must go off-reservation to
purchase goods and services. The State gets all those taxes. When
a non-Indian comes on the reservation, the State gets that tax as
well. It is a heads-I-win and tails-you-lose situation, unless the
State agrees to something else.

I have the honor of serving on the U.S. Commission on Civil
Rights. Hopefully, when we get the commission straightened out
one of these days, we can address the issue of discrimination con-
cerning dual taxation. It has for too long contributed to poverty on
most Indian reservations.

My tribe, the Reno-Sparks Indian Colony, is located in Nevada
where gaming is not an option for tribes. My tribe’s source of rev-
enue is generated primarily from sales taxes. In 1983, the State of
Nevada legislature passed a law that State sales taxes do not apply
on Indian reservations if the tribal government collects a tax, that
is equal to the State tax. This applies to any product, whether it
is a gallon of milk, a loaf of bread, or a pack of cigarettes.

My tribe has used its taxing authority to create a tax base. Re-
cently, we completed the construction of a new health center that
provides services to all people in the Reno-Sparks area. We fi-
nanced the health clinic through issuance of bonds backed by our
tax revenues. I believe more tribes should have this opportunity.

The tax agreements in the Nevada are a win-win for all parties.
Tribal governments get a tax base. The State resolves its tax
issues. Other retailers get a more level playing field, and the tribal
governments can contribute to services and economic growth in
their region.
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However, tribal-State tax agreements are not based only on good
will, but also on the current state of Federal law. Our primary con-
cerns relate to H.R. 5689 because it appears to have been drafted
without recognition of tribal tax authority. We are particularly con-
cerned that section 201 of the bill would make it a Federal crime
to possess more than 10 cartons of cigarettes without a State’s li-
cense. State licensing is not applicable on Indian reservations and
therefore not applicable at tribally owned tobacco retail stores.

Section 201 of the bill would also make it a Federal crime to pos-
sess more than 10 cartons of cigarettes that do not have a State
tax stamp. Consistent with our agreement with Nevada, we have
a tribal tax stamp, but there is no reference to tribal tax stamps
in the legislation.

Section 102 contains the only reference to Indian tribes and
would require special labeling for every package of tobacco sold on
an Indian reservation. Nevada and most other States and tribes
have already developed tax stamp and labeling requirements with-
in the tribal-State compacts. This would add a burdensome require-
ment that would conflict with the compacts.

These provisions need to be addressed, and I strongly urge that
a comprehensive savings clause be added to protect tribal jurisdic-
tion. However, I am equally concerned about the overall bill. The
goal of this legislation is to create an electronic tax collection net-
work where the only source of tobacco will be through large dis-
tributors under strict electronic surveillance by the State govern-
ments. In short, tribal retailers will have no source of inventory not
already taxed by the State.

The tax agreements are not written in stone, and some States
will be tempted to use this new power as leverage to force revenue
concessions from the tribes. It would reignite litigation where we
currently have peace. I would urge the Committee to consult with
tribal governments about the developing Federal law that would
use the Nevada statute as a model to eliminate dual taxation
where there is a comparable tribal taxation framework in place.
This would ensure that tribes can use tax revenues to provide serv-
ices on the reservation.

The Campaign for Tobacco-Free Kids has supported this type of
legislation. I would suggest that Congress consider a level of tribal
taxes at 80 percent of State tobacco taxes. This should not be a so-
lution forced on the tribes, but as an option for tribes, and as an
incentive for both States and tribes to resolve any remaining dis-
putes over tobacco taxes.

On the Prevent All Cigarette Trafficking Act, I have few re-
marks. In 2004, tribes worked with Congress to address our con-
cerns and the result is found throughout the bill. The legislation
has changed since 2004 and some modifications may be needed to
bring the tribal provisions up to date.

In conclusion, I very much appreciate your consideration of the
tribal views on this topic. We look forward to working with you.
Thank you.

[The prepared statement of Mr. Melendez follows:]
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H.R. 4081, the “Prevent All Cigarette Trafficking Act of 2007”;
H.R. 5689, the “Smuggled Tobacco Prevention Act of 2008”

May 1, 2008

Mr. Chairman and honorable Members of the Committee, thank you for the opportunity to testify
today on the tobacco regulation bills. T appreciate your consideration of tribal government views
and hope that we can work together to resolve these issues of importance to Indian country. As
always, we thank you for your commitment to upholding tribal self-government and the federal
government’s trust and treaty relationships with Indian tribal governments.

I would like to begin with the observation that Indian reservations are subject to a system of dual
taxation that undermines tribal governments’ ability to raise taxes and provide services. This is
the fundamental reason that Indian reservations suffer from such significant problems with lack
of law enforcement, roads, schools, and basic infrastructure that most Americans take for
granted. The only solution to date has been for states and tribes to enter into compacts and
agreements that allow the tribes to collect a tax.

The Reno Sparks Indian Colony is located in Nevada, where gaming is not an option for tribes.
Instead, my Tribe’s source of revenue is generated from sales and excise taxes primarily on
tobacco sales. In 1983 the State of Nevada passed a statute that holds state sales taxes
inapplicable on Indian reservations if the tribal government collects a tax that is equal to the state
tax. This applies to any product purchased on an Indian reservation whether it is a gallon of milk,
a loaf of bread or a pack of cigarettes. This action by our State Legislature was recognition of
tribal sovereignty and recognition of the need for tribal governments to generate revenue from
taxes -- a need shared by every government in the world. It is also consistent with the concept of
taxation and sovereignty between states. Even though I am a resident of Nevada, while I am here
in the District of Columbia for this hearing, I expect to pay the DC sales tax. Why should tribal
nations be treated any differently?

My Tribe has used its taxing authority to create a viable economic tax base which has allowed
the Tribe to purchase land and attract business development to the reservation. Recently we
completed the construction of a health clinic that provides services to all Indian people in the
Reno area. We financed the health clinic through issuance of bonds backed by our tax revenues.
In doing so, we saved the federal government a considerable amount of money as such clinics
are normally built and paid for by the Indian Health Service. We derive our sales tax revenue in
the same manner as a state or local government, and I believe more tribes should have this
opportunity.
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The tax agreements in Nevada are a win for all parties. Tribal governments get a tax base, the
State resolves its tax administration issues, other retailers get a more level playing field, and
tribal governments are in a position to use their tax revenues to build partnerships with
surrounding communities and contribute to public services and economic growth in their region.

However, tribal-state tax agreements are not based solely on good will, but also on the current
state of federal law and a truce between tribes and states. We are always concemed when
Congress considers federal legislation that would affect the collection and enforcement of state
tobacco taxes. Tribes are concerned that new state enforcement authority will reignite tribal-state
tobacco tax litigation, much of which has been put to rest through negotiated agreements. Tribes
strongly believe that federal legislation must recognize the appropriate role of tribal governments
and tribal taxation authority on Indian reservations. The Constitution of the United States
specifically recognizes three forms of government — Federal, State and Tribal. I believe that
Congress should consider Nevada as a model and work with tribes to develop federal law that
would eliminate dual taxation and provide the opportunity for all tribes to raise revenue and
provide services on their reservations.

Background

The Supreme Court’s rulings on state taxation of sales between Indian sellers and non-Indian
buyers are complex and the source of many misunderstandings. The Supreme Court has held
that state governments can collect excise taxes on sales of imported products that occur on tribal
lands to non-tribal members, so long as the tax does not fall directly on the tribal government or
a tribal member or does not burden revenues derived from value generated on the reservation by
activities in which Indians have a significant interest. At the same time, tribal governments
retain their right to tax all sales within the reservation, whether to members or non-members.
(see Moe v. Confederated Salish and Kootenai Tribes of Ilathead Reservation, 425 U.S. 463
(1976), Washington v. Confederated 1vibes of Colville Reservation, 447 U.S. 134 (1980).)
There is frequent litigation between tribes and states over the fairness and interpretation of these
common law rules, which have remained static while tax systems have changed dramatically.

The Supreme Court rulings result in the inequity of dual taxation where the collection of a state
tax effectively prevents the tribal government from implementing its own tax, because the double
taxation would drive business away from the reservation. On most reservations tribal members
must go off reservation to purchase goods and services. The state gets all of those taxes, and it is
estimated that as much as 80% of tribal members’ incomes are spent off-reservation. When a
non-Indian comes on reservation, the state gets that tax as well. In those instances, tribes can
only collect taxes on sales to their own tribal members, and this is not a viable option when
Native communities have the highest poverty rates in the country.

The tax rules are also very difficult to administer, because most states have moved to tax "pre-
collection" system where the state tax is collected far upstream from the retail purchase where
the Indian identity of the purchaser could be ascertained. This type of pre-collection system is
the subject of S. 5689.
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In practice, the sale of cigarettes in Indian country is largely govemed by cooperative agreements
between states and tribes. According to a 1995 report of the Arizona Legislative Council, more
than 200 tribes in 18 states have established successful state-tribal sales tax compacts that were
mutually satistactory to both parties. A number of significant agreements have been
subsequently reached in states such as Arizona, Michigan and Washington where there are many
Indian tribes with large reservations. In general, most of these agreements provide tax revenue
to tribal governments and services for Indian communities. (As a side note, an updated study of
tribal-state tobacco agreements might be a useful addition to this legislation.)

The earliest cigarette tax agreements simply exempted Indian purchasers on reservations from
sales taxes or created an allocation of tax-free cigarettes for Indian purchasers. However, as
states have tumed to "pre-collection” of cigarette taxes at the wholesale level, the new laws
necessitated the renegotiation of tribal-state tax compacts because pre-collection results in the
state collecting taxes on the Indian purchaser in Indian country, which violates federal law (see,
Pourier v. South Dakora 2003 SD 21))

In more recent agreements under the "pre-collection" statutes, the tribe often adopts a tax that is
equal to or within a close percentage of the state tax. The state generally collects the tax revenue
from the wholesalers and makes a refund to the tribe under a specified formula. This system
treats on and off-reservation sales equally, eliminates tax rate disparities, and eliminates double
taxation.

In states such as Oklahoma, Wisconsin and Nebraska, the state and the tribe have agreed to
divide the revenue from reservation sales based on an estimate of the volume of sales to tribal
members. In states such as Arizona, Nevada, Washington and Mississippi, the state and the tribe
have agreed that tribes will collect 100% of the tax revenues from reservation sales, whether the
sales are to Indians or non-Indians. These arrangements take different forms, for example
Arizona has adopted two ballot measures that establish coordinated taxing authority by the state
and the tribes. Under Arizona law, if a tribe adopts a tobacco tax at a rate that is equal to the
state’s off-reservation tobacco tax, then the state does not impose a tax on any on-reservation
sales. This type of agreement allows tribes to retain all tax revenues from on-reservation sales,
just as the state retains all tax revenues from off-reservation sales. The advantage to the state is
that it eliminates tax disparities and unfair competition concerns while it creates a more
significant source of revenue that allows tribes to provide more governmental services.

States such as Louisiana and New Mexico have exempted all on-reservation sales from state
taxation. These states avoid double taxation and recognize such sales as an important source of
income for tribes. This approach acknowledges to the fullest extent possible the need for tribal
governments to make their own taxation decisions in order to fund governmental services and/or
to encourage economic development. The State of New York is essentially like Louisiana and
New Mexico. Although there is no explicit exemption, New York has agreed not to enforce state
tobacco taxes on the Indian reservations because of respect for tribal sovereignty and the
longstanding treaty agreements between the State and the New York tribes.

Tribes are committed to protecting the existing agreements between states and tribes on tobacco
taxes. These agreements provide a great deal of much needed tax revenue to tribal governments,
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and have served as a starting point for improved tribal-state interactions. Because these tribal-
state compacts and agreements address the unique nature of each state’s taxing scheme, and the
manner in which tobacco products sold to Indians on Indian lands is to be handled, a new Federal
scheme -- which is based upon an inaccurate assumption that all tobacco products are sold under
a state taxation system — holds the potential to wreak havoc on the existing state-tribal taxation
frameworks and restart the tribal-state cigarette tax litigation which has been put to rest through
negotiated agreements.

H.R. 5689, The Smuggled Tobacco Prevention Act

Our primary concerns relate to H.R. 5689 because it appears to have been drafted without any
recognition of tribal regulatory authority, tribal exemption from state authority on reservation, or
the state-tribal tobacco tax agreements. The bill envisions that the Secretary of Treasury will
establish a system for requiring codes on the labels of tobacco products for the purpose of tracing
tax collection through the distribution system. The system would include not only the collection
of federal taxes, but also includes broad regulatory authority to coordinate and facilitate
collection of state taxes. State governments would be given broad new enforcement
mechanisms, while there is no acknowledgement of the laws that protect tribal authority and
immunities on the reservations. For example:

e Section 201 of the bill would make it a federal crime for any person to possess more than
ten cartons of cigarettes without a state license or other state authority. State licensing
and regulation is not applicable on Indian reservations.

o Currently the Contraband Cigarette Trafficking Act applies to “applicable state taxes”
which provides the exemption for taxes which are inapplicable on Indian reservations.
Section 201 of the bill would create all new definitions for the CCTA and would make it
a federal crime to possess more than ten cartons of cigarettes that do not bear evidence of
payment of the state tax — without any reference to whether or not the state taxes are
applicable on Indian lands.

» Section 202 would create a right of action for states to enforce the federal Jenkins Act,
without a corresponding limitation on state authority on Indian lands.

o Section 102(a)(2)(b) contains the only explicit reference to Indian tribes, and would
create a requirement that every package of tobacco sold on an Indian reservation “shall be
visibly and prominently labeled as such.” Nevada and most other states and tribes have
already developed tax stamp and labeling requirements within their tribal-state compacts,
and this provision would seem to add an unnecessary and burdensome requirement that
would conflict with the compacts.

1 strongly urge that a comprehensive savings clause be added to protect existing tribal tax and
regulatory authorities, tribal government immunities and state-tribal agreements. Section 6 of
H.R. 4081 could be used as a model. In addition, S. 5689 should be amended so that tribal
governments are integrated into the bill as appropriate tax collection entities on the same basis as
state governments,
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My final concern, however, is that a savings provision alone will not be enough to protect tribal
tax and regulatory authority from a broad expansion of state tax enforcement power as
envisioned in this legislation. The goal of this legislation is to create an electronic tax collection
network so tight that the only source of tobacco will be through large manufacturers and
distributors under strict electronic surveillance by the state governments. In short, tribal retailers
will have no source of inventory not already taxed by the state. Any state would be tempted to
use this new power as leverage to force revenue concessions from the tribes.

I would urge the Committee to consult with tribal governments on provisions that would use the
Nevada statute as a model and develop federal preemption provisions that would shield tribal
taxes and eliminate dual taxation — providing the opportunity for all tribes to raise revenue and
provide services on the reservations. Such a law would also respect the right of tribal
governments to regulate and tax sales activities on their lands.

As T noted above, most states have already agreed to allow tribes to collect tax revenue under
single tax systems, even where imposition of the state tax is permitted under federal law. The
tribal-state agreements have a significant commercial and public health benefit in reducing or
removing price disparities, and I believe Congress should consider legislation that would
preempt state tobacco taxes when there is a comparable tribal taxation framework in place, not as
a solution that would be forced on the tribes, but as an option for tribes and as an incentive for
both states and tribes to resolve any remaining disputes over tobacco taxes.

The Campaign for Tobacco Free Kids has supported this type of legislation and originally
drafted the following language with the provision that the tribal tax would be equal to or greater
than the state tax. I would suggest that Congress also consider a level of tribal taxes at 80% of
state cigarettes taxes because of tribes' concerns for the individual Indians who retail tobacco on
reservation. On a number of reservations, selling tobacco has been one of the few economic
opportunities available to individuals who live in impoverished Indian communities. A tax rate
that is slightly lower than the surrounding jurisdiction would provide an opportunity for Indian
businesses that sell cigarettes to stay in business. However, an 80% tribal tax would provide a
significantly lower tax differential than is found at most state borders. (For example, the State of
Virginia has a $3.00 per carton tax, while the District of Columbia has a $10.00 per carton tax,
and Maryland has a $20.00 per carton tax. The reality is that there are large tobacco tax
differentials throughout the states that are built into our federalist system of government.)

This preemption concept could be accomplished through the following amendment:

A new Section 23454 is inserted into that title [Trafficking in Contraband Cigarettes or
Tobacco Products] as follows:

Sec. 2343A. — Indian 1ribes
Notwithstanding any other provisions in this Act, Inudion 1ribes shall not be required to
collect or remit any State excise laxes on cigarelles or smokeless tobacco sold or delivered
on or from land owned or occupied by the Indian Tribe if the Indian 1ribe levies and collects
a Tribal excise tax on any cigaretles or smokeless tobacco sold or delivered by any person
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located on the Tribal Land that is equal or greater than 80% of the excise tax placed on
cigarettes or smokeless tobacco by any State in which the Tribal land is located or which the
Tribal land adjoins and, for delivery sales, is equal or greater than 80% of the excise tax
placed on cigarettes and smokeless tobacco by the State in which the buyer is located when
the purchase is made or when the buyer oblains physical possession of the cigaretles or
smokeless tobacco.”

H.R. 4081, Prevent All Cigarette Trafficking Act

As you know, the Prevent All Cigarette Trafficking Act has been pending in Congress for several
sessions. In 2004, tribes worked with Congress to address our concerns and the result of those
negotiations is found throughout the bill and in the savings clauses of Section 6. We greatly
appreciate Congress’s willingness to work with us.

The legislation has changed since 2004, and some modifications may be needed to bring the
tribal provisions up to date. In particular, some of the enforcement and reporting requirements
should include tribal governments, and the federal government should work through tribal
governments, not state governments, to accomplish federal objectives in Indian Country,
particularly where tribes have established comprehensive regulatory and taxation structures.

1 also want to encourage the Committee to consider for the PACT Act the suggestion | made
above regarding a preemption provision for delivery sales. Internet tobacco smoke shops are not
common in Indian country, but on a few reservations they have become an important source of
economic activity for individual tribal members in locations where there are few jobs. A
preemption provision could bring resolution to this sometimes controversial issue.

H.R. 1108, The Family Smoking Prevention and Tobacco Control Act

Although this legislation is not pending before the Judiciary Committee, I include it here because
it has some provisions that overlap with S. 5689. Indian tribal governments strongly support
efforts to prevent youth smoking, but we are concerned that the legislation’s tax enforcement
provisions would significantly affect aspects of tribal self-government.

H.R. 1108 would grant broad authority to the Food and Drug Administration (FDA) to regulate
the sale, advertising and manufacture of tobacco products and to enforce Federal statutes relating
to Federal and state taxation of tobacco. In Section 103(g) the legislation contemplates that the
FDA will contract with state governments to carry out inspections and enforcement. However,
with the exception of a few states that were authorized to exercise some limited aspects of
criminal jurisdiction under a Federal law enacted in the 1960’s, states do not have law
enforcement jurisdiction on Indian lands. H.R. 1108 would thus effect a significant change in
the manner in which criminal jurisdiction is exercised by the Federal government and tribal
governments in Indian country.

Our second concern relates to Title IIT of the bill, entitled “Prevention of Illicit Trade in Tobacco
Products.” This title envisions that the FDA will establish by regulation a system for requiring
codes on the labels of tobacco products for the purpose of tracing tax collection through the
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distribution system, much like the system proposed te be carried cut in the Department of
Treasury in S. 5689. T have parallel concerns regarding this bill as those mentioned above.

Also, this section authorizes enforcement by officers “duly designated by the Secretary.”
Clearly, this language would enable the FDA to designate state officers to enforce Federal law in
Indian country — a fundamental intrusion upon the sovereignty of tribal governments.

Conclusion

We very much appreciate your consideration of our views on this topic. We look forward to
working with you and hope that together, we might resolve these issues of importance to Indian
country. Once again, we thank you for your commitment to upholding the Federal government’s
trust and treaty relationships with Indian tribal governments.

KERXE
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Mr. Scott. Thank you.
Mr. Lapp?

TESTIMONY OF DAVID S. LAPP, CHIEF COUNSEL, TOBACCO
ENFORCEMENT UNIT, OFFICE OF THE ATTORNEY GENERAL
OF MARYLAND, BALTIMORE, MD

Mr. Lapp. Good morning, Mr. Chairman and Members of the
Committee. I appreciate the opportunity to testify today in support
of the Prevent All Cigarette Trafficking Act. The State attorneys
general, working jointly through the National Association of Attor-
neys General, NAAG, are acutely aware of the increasing problems
caused by illegal tobacco product sales accomplished through the
Internet, mail order and other remote purchases. We applaud con-
gressional efforts to correct these significant problems through
comprehensive legislation.

The PACT Act furthers the important policy of improving ac-
countability for and control of cigarettes and smokeless tobacco
products shipped in interstate commerce. The act will enable States
to more effectively protect their citizens from the economic and
public health problems associated with Internet tobacco sales. Such
sales allow easy youth access to tobacco and cause States to lose
significant revenues through tax avoidance.

There are six aspects of PACT of particular importance to the
States. First, PACT designates most cigarettes and smokeless to-
bacco as non-mailable and therefore undeliverable by the U.S. Post-
al Service.

Second, PACT requires Internet sellers to comply with all State
laws regarding the collection of State and local taxes on cigarettes
and prohibits the distribution of such products unless all applicable
tobacco excise taxes have been collected and paid.

Third, PACT requires Internet sellers to use a delivery method
that allows for age verification to help prevent easy access by youth
to tobacco.

Fourth, PACT makes it a felony to sell or cause to be delivered
products of a tobacco manufacturer that are not in compliance with
State laws enacted to complement the master settlement agree-
ment.

Fifth, PACT grants States authority to collect in Federal court
lost State tax revenues resulting from unlawful Internet sales and
to enforce the Jenkins Act, the current Federal law which is hardly
enforced or followed today.

Sixth, PACT increases from a misdemeanor to a felony violations
of the Jenkins Act.

PACT is critical to State efforts to deny youth access to tobacco.
Cigarettes are highly addictive and profoundly deadly. At greatest
risk of addiction are young people who lack the judgment necessary
to resist tobacco marketers and to protect themselves. In Maryland,
the Office of Attorney General works to limit youth access to ciga-
rettes through our program to reduce youth access to tobacco. This
program involves working with State and local law enforcement
agencies to enforce laws denying youth access to cigarettes and
with retailers who want to adopt policies and practices to reduce
sales to youth.
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These efforts by Maryland, similar to those of other States to
deny youth access to tobacco, are impeded by cigarettes that are
sold through hundreds of Internet sites. This problem was recently
acknowledged by the Supreme Court. Justice Ginsberg in her con-
curring opinion in Rowe v. New Hampshire Motor Transport, said,
“State measures to prevent youth access to tobacco are increasingly
thwarted by the ease with which tobacco products can be pur-
chased through the Internet.”

Internet sites are a highly attractive means for youth to pur-
chase tobacco products since most Web sites fail to use adequate
age verification procedures and most all avoid payment of State ex-
cise taxes, making cigarettes cheaply available. Indeed, studies
show that Internet sales of tobacco to youth are increasing at an
alarming rate. As States work to enforce their retail age
verification laws and increase their cigarette excise taxes, as Mary-
land recently did by going from a $1 to a $2 excise tax, Internet
sales will continue to rise.

Accordingly, a focus of our efforts in Maryland to limit youth ac-
cess to tobacco has been to try and stop Internet sales, which are
prohibited in Maryland and in four other States. Along with other
State attorneys general, we have attained agreements with retail-
ers, the major credit card companies, and the major delivery com-
panies, including UPS, FedEx and DHL, all to stop Internet sales
of cigarettes.

Thus, we have curbed deliveries by all the major carriers except
one: the U.S. Postal Service, which asserts it has no legal authority
to refuse cigarette shipments. In Maryland, our Internet stings
show that the U.S. Postal Service continues unabated in delivering
cigarettes to Maryland consumers in violation of Maryland law.

Moreover, some State laws governing delivery of cigarettes may
be challenged in the wake of the Supreme Court’s recent Rowe de-
cision which struck down Maine’s tobacco delivery law as pre-
empted by Federal law.

In sum, comprehensive Federal legislation over Internet and
mail-order cigarette and smokeless tobacco sales is sorely needed
to enable States to address the problems of tobacco sales to youth
and to address State excise tax avoidance. As noted by Justice
Ginsberg, Roe leaves a large regulatory gap, perhaps overlooked by
Congress, and illustrates the urgent need for the national legisla-
ture to fill that gap.

The PACT Act fills this gap. On behalf of the National Associa-
tion of Attorneys General, I strongly encourage you to support its
enactment. Thank you.

[The prepared statement of Mr. Lapp follows:]
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BEFORE THE HOUSE SUBCOMMITTEE OX CRIME, TERRORISM, AND

HOMELAND SECURITY OF THE HOUSE JUDICIARY COMMITTEE

MAY 1, 2008

1 appreciate the opportunity o westily today in support of the Prevent All Cigarctie
TrafTicking Act (PACT Act). The State Attomeys General, working jomtly through the National
Association of Atlameys General (NAAG), are acutely aware of the increasing problems caused
by illegal whacco product sales accomplished through Internet, mail order and other remaole
purchases. We applaud congressional efforts to corect these signilicant problems through
comprehensive legislation,

The PACT Act furthers the important policy of improving accountability for and coninol
of cigareties and smokeless obacco products shipped in interstate commerce, The Act wall
enable slates to more elfectively protect their citieens from the cconomic and public health
problems associnted with Internet tobaceo sales. Such sales allow casy youth access o tobaceo
and cause states to lose significant revenues through tax avoidance.

OF particular importance to the states are the provisions in the PACT Act that:

-

Designate most cigareites and smokeless tobacco as nonmailable and therefone
undeliverable by the ULS. Postal Service.

Require Internet sellers of cigareties or smokeless tobacco products 1o comply
with all state kaws regasding the collection of state and local txes on cigarcties
and prohibit distribution of such products unless all applicable tobaceo excise
taxes have been collected and paid .

Require Iiemnet sellers of cigareties or smokeless tobacoo products 1o use a
delivery method that allows for age verification, 1o help prevent easy aocess by
youth 1o tobacco,

Make it a felony to sell or cause 10 be delivered products of a lobacco
manufacturer that are not in compliance with state laws enacted to complement
the Maoster Settlement Agreement,
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L] Grant states authority to colleet, in [cderal court, lost state tax revenue resulting
from unlawful Internet sales, and to enforce the Jenkins Act, without interfering
with the states” ability to bring enforcement actions in state court under state law.

L] Increase [rom a misdemeanor to a [elony violations of the Jenkins Aet,

Cigarettes are highly additive and profoundly deadly, At greatest risk of addiction are
young pcople, who lack the judgment necessary to resist tobacco marketers and to protoct
themselyes, In Maryland, the Office of Attorney General works Lo limit youth aceess Lo
cigarettes through our Program to Reduce Youth Access to Tobacco. This program involves
working with statc and local law cnforcement agencics to cnforee laws denying youth access to
cigarettes, and with retailers who want Lo adopt policies and practices to reduce sales to youth,

These ellorts by Maryland, similar to those elTorts of other states 1o deny youth access to
tobacco, are impeded by cigarettes that are sold through hundreds of Internet sites. As Justice
Ginsberg reeently emphasized in her concutring opinion in Rowe v. New Hampshire Motor
Transport Ass 'n, 552 US. _ (Feb. 20, 2008), “State measures (o prevent youth access to
tobacco ... arc increasingly thwarted by the case with which tobacco products can be purchased
through the Internet,” Internet sites are a highly atiractive means for youth to purchase tobacco
products since most sites fail to usc adequate age verification procedurces and most all avoid
payment ol slate excise laxes, making Lhe cigareties cheaply available. Indeed, studies show that
Internet sales of tobacco to youth are increasing at an alarming rate, and as states work to enforce
their retail age-verilication laws and inercase their excise taxcs on cigarcties, Internel cigaretic
sales will continue (o rise.

Accordingly, a focus of our cfforts in Maryland to lirnit youth access to tobacco has been
1o stop Internet sales, which are prohibited in Maryland and in four other stales. Along with
other state Attorneys General, we have obtained agreements with retailers, the major credit card
companies and the major delivery companies, including UPS, FedEx and DHL 1o stop Tnternet
sales of cigarettes. Thus, we have curbed deliveries by all the major carriers except one — the
U.S. Postal Service, which asserts that it has no legal authority to tefuse cigarette shipments. Tn
Maryland our Internet stings show that the U.S. Postal Service continues unabated in delivering
cigarcttes to Maryland consumers. Morcover, some state laws governing delivery of cigarettes
may be challenged in wake of the Supreme Court’s recent Rowe decision, which struck down
Mainc’s Tobacco Delivery Law as preempted by fedoral law.

Comprehensive federal legislation over Internet and mail-order cigarette and smokeless
tobacco sales is sorcly necded to cnable states to address the problems of tobacco sales to youth
and to address state excise lax avoidance. The need for such legistation is particularly wrgent in
the wake of Rowe. As noted by Justice Ginsberg, Rowe leaves a “large regulatory gap ... perhaps
overlooked by Congress, and [illustrates] the urgent need (or the National Legislature to [ill that
gap.” The PACT Act fills this gap, and on behalf of National Association of Attorncys General, 1
encourage you Lo support its enactment.
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Mr. ScorT. Thank you.

I thank all of our witnesses for their testimony. We will now
have questions for the panel. I will recognize myself for 5 minutes.

Mr. Hoover, is your budget sufficient to do what you think is
needed to enforce the laws that are on the books?

Mr. HOOVER. Sir, I can tell you that in our 2008 appropriations,
we received 90 FTEs and approximately $19.6 million. In our 2009
appropriations, we are looking at 90 FTEs and $20.5 million to con-
duct trafficking investigations regarding contraband cigarettes.

Mr. Scotr. If you had additional money for enforcement, would
the tax revenues go up to offset it?

Mr. HOOVER. We believe we could have a significant impact if we
receive more resources in this area, sir.

Mr. ScoTT. Do you have any evidence that the cigarette industry
is involved in any trafficking or tax evasion?

Mr. HOOVER. No, sir.

Mr. ScotrT. I don’t know who should answer this, but several
have indicated problems with the labeling of individual cigarette
packages, and some others have suggested that is going on in Cali-
fornia now. Is it feasible to require each cigarette pack to have an
individual serial number? Mr. Myers?

Mr. MYERS. Yes, the technology exists right now to be able to do
that. There are jurisdictions that do that. You have testimony that
has been presented in written form by companies that are capable
of producing such tax stamps. In that testimony, it references a
number of jurisdictions that already do it.

Let’s be candid here.

Mr. Scort. What is the cost?

Mr. MYERS. The cost is actually fairly reasonable. These new
high-tech tax stamps are not difficult to put on. They are not sig-
nificantly more expensive than tax stamps that exist today, and
they will return investment. In California, when they put the high-
tech tax stamp on, they saw tax revenues increase, and their esti-
mate was $100 million. Whether that is plus or minus a little bit
doesn’t really make much difference. What the evidence shows is
that they captured an enormous part of a market that was literally
an underground market simply by having a tax stamp.

The technology has emerged a great deal over the last decade.
We now have the capability of doing it. Let’s be honest. The tobacco
industry already tracks where their products go. They know it. The
only people who don’t know it are the government officials who are
trying to collect the taxes on it.

Mr. ScoTT. You mentioned it could be done at a reasonable price.
Do you have a number?

Mr. MYERS. I don’t, but the written testimony by one of the com-
fpanies that makes it, they deal with that issue and we can get that

or you.

Mr. ScoTT. And could you, Mr. Myers, state what the status quo
is on shipping cigarettes and what difference these bills will make?

Mr. MYERS. I think these bills will make an enormous difference.
Let’s separate them out pretty quickly if we can. A good deal of the
domestic tax evasion problem occurs over the Internet. We could in
a rapid form by making tobacco products non-mailable and by en-
suring that the common carriers who already have agreements are
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no longer delivering illegally sold cigarettes. It would cut that in
a very dramatic way, very quickly, at a very low cost.

This is one of those win-wins. It will produce more revenue for
States. It will produce more revenue for the Federal Government.
And for those of us who spend every waking moment trying to fig-
ure out how we can reduce the number of kids who start smoking
and the number of people who die, it can make a dramatic dif-
ference in that in a relatively short period of time.

Mr. ScorT. How does the carrier know what is in the package?

Mr. MYERS. The PACT Act is very carefully done and after years
of negotiations it provides provisions to ensure that it has a label-
ing requirement on it. The list provision ensures that the carrier
will know which sellers are authorized and which sellers have not
registered.

Mr. ScoTT. But what if you have an unauthorized seller, how do
you know that he is shipping his tobacco product?

Mr. MYERS. The list provision that is provided in the PACT Act,
and Mr. Weiner perhaps can address this as well, is done in such
a way so that the carrier has easy access to information about
which sellers have been registered and which the attorney general
has designated as not registered. If they simply use the informa-
tion that is made easily available to them, his does not impose a
burden on them to become law enforcement officers. That is one of
the balances that has been drawn here now.

In fact, the carriers are really already doing that, but without
the assistance of this. By complying with their agreements with the
New York attorney general, they already have a greater burden
than they would if this act was enacted because this enactment
would put in a nationwide system for listing which retailers are not
authorized. All they would have to do is check that system. The
system imposes a legal obligation on legal sellers to list which
packages they are selling are cigarettes and which ones are not.

If a carrier complied with those fairly easy rules and regulations,
they would be living up to the law. So in a very real respect, enact-
ment of the PACT Act will ease the carriers’ responsibility, not in-
crease it.

Mr. Scotrt. Well, we will be hearing from the carriers. We hope
we hear the same thing.

The gentleman from Texas, the Ranking Member, Mr. Gohmert.

Mr. GOHMERT. Thank you, Mr. Chairman. This is an interesting
topic. It was not at the top of my radar screen as far as pressing
issues to deal with, but obviously there are a great deal of prob-
lems that have arisen around it.

Mr. Chairman, I ask unanimous consent to enter a letter re-
sponse from the Seneca Nation of Indians. I don’t know this gen-
tleman. It is a response to you and me about some of the allega-
tions. I don’t vouch for the contents, but it is a response from the
Seneca Nation and I would ask unanimous consent to enter it in
the record.

Mr. Scorr. Without objection, it will be received with the spirit
with which it is introduced. [Laughter.]

[The information referred to follows:]
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LETTER FROM RICHARD E. NEPHEW, COUNCIL CHAIRMAN AND CoO-CHAIR, FOREIGN
RELATIONS COMMITTEE, SUBMITTED BY THE HONORABLE LOUIE GOHMERT, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS, AND RANKING MEMBER,
SUBCOMMITTEE ON CRIME, TERRORISM, AND HOMELAND SECURITY

THE SENECA NATION OF INDIANS

12837 Rt. 438 P.O. Box 231

Irving, New York 14081 Salamanca, New York 14779

Phone (716) 532-4900 Phone (716) 945-1790

Fax (716) 532-9132 Fax (716) 945-0150
April 30, 2008

Hon. Bobby Scott, Chairman

Hon. Louie Gohmert, Ranking Member

U.S. House of Representatives Judiciary Committee
Subcommittee on Crime, Terrorism & Homeland Security
Washington, D.C. 20515

Re:  Response to Rep. Peter King's Report on Tobacco and Terror
Dear Chairman Scott and Ranking Member Gohmert:

As Co-Chairman of the Seneca Nation’s Foreign Relations Committee, [ am
writing to respond to the report recently issued by Rep. Peter King (R-NY), “Tobacco
and Terror: How Cigarette Smuggling is Funding our Enemies Abroad.” This report
contains numerous misstatements and erroneous assumptions regarding the tobacco trade
that occur within the Seneca Nation and other Indian nations. Before you make any
decisions regarding the various tobacco bills pending before your Committee, I believe
you should have accurate and relevant information regarding the Seneca Nation’s
regulation of tobacco sales taking place in our territory.

L Rep. King sensationally exploits one instance of illegal activity that occurred 8
Years ago to make sweeping and erroncous assertions that all Indians selling
cigarettes are aiding and abetting Arab terrorists.

The report focuses extensively on Arab ties to contraband cigarette trafficking and
states that the “smuggling networks rely primarily on access to Native American Indian
Reservations for tax free cigarettes — for obvious reasons.” Rather than cite repeated
criminal proceedings to support this assertion, the report simply cites an interview with
Federal and State law enforcement officers. Publicly, these officials tell a different story.
At the Federal Tax Administrators Conference held in Madison, W1 on August 26, 2007,
it was reported that three recent contraband trafficking investigations all involved
trafficking from low-tax states (such as South Carolina) to high tax states (such as New
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York). None involved trafficking from Indian nations generally and none involved the
Seneca Nation.

Despite Rep. King’s assertion, there is no documented evidence that tobacco sales
occurring on Indian lands support terrorism except for one instance. Eight years ago two
Seneca women sold cigarettes to Arabs from Michigan who were later found to have
links to a terrorist organization. These two individuals were prosecuted by the United
States and punished for their involvement in selling the cigarettes involved in the scheme,
but not for directly supporting any terrorists. To malign the entire Seneca Nation and all
American Indian people for the actions of two individuals is wrong and unjust.

1L The Seneca Nation and its people engage in the tobacco trade immune from State
faxation as a consequence of our treaty right fo do so.

The Seneca Nation, our people and our lands have been immune from State
taxation since the United States was formed. Our immunity is protected by the United
States by the Treaty of Canandaigua of 1794, 7 Stat. 44. Tn recent years, New York State
has created the opportunity for the Nation and its people to engage in the State-tax free
cigarcite trade with non-Indians. For the Nation and its people to not seize upon an
economic opportunity created by the State after generations of suffering economic
deprivation is both irrational and unfair. Tt is not the Seneca Nation’s fault that New
York imposes high taxation on cigarettes, nor is it the Nation’s fault that such price
disparities may induce criminals to traffic in contraband cigarettes.

1L The Seneca Nation is a law enforcement partner of the United States in regulating
the tobacco trade in the Nation's territory.

In 2006, the Nation enacted an Import-Export Law and created an Import-Export
Commission to regulate the tobacco trade taking place within the Nation’s territory. The
Nation’s Tmport-Export Law does the following —

¢ Prevents the importation of tobacco products into the Nation by other than
licensed stamping agents

¢ Prevents the sale of tobacco products without the affixation of a Nation import
stamp and payment of the import fee

e Defines unstamped cigarettes as contraband

* Requires accurate accounting of all stamps issued to stamping agents

* Restricts cigarelte sales in excess of 9,800 cigarettes (lower than the Federal
threshold)

* Imposes severe penalties, including loss of business license, for trafficking in
contraband cigarettes.

In the short time that the Nation’s Tmport-Export Law has been in effect, the
Nation has successfully conducted three investigations that have resulted in large scale
seizures of contraband cigarettes, two of which received the full support and involvement
of the U.S. Bureau of Alcohol, Tobacco, Firearms, and Explosives. In July 2007, the
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Nation raided a smokeshop suspected of trafficking in unstamped cigarettes that resulted
in the seizure of approximately 65,000 cartons of unstamped product. The retailer
forfeited a portion of the shipment, had its tobacco retailer license suspended, and paid a
six-figure civil assessment and administrative fee to the Nation. The Nation also
banished two non-Indians from doing business on the Nation’s Territories for a period of
two years (neither were of Arab descent).

The first joint Nation-ATFE investigation involved action against non-Indian
residents of the City of Salamanca who were illegally selling tobacco and motor fuel
without collecting state taxes (neither were of Arab descent). The Nation, ATFE and
U.S. Postal Service worked cooperatively to issue the appropriate warrants and collection
of evidence for further criminal proceedings. The second joint investigation involved an
undercover operation and led to the arrest of a Long Tsland-based NYS stamping agent
who was illegally diverting cigarettes to an unlicensed retailer in violation of both Nation
and Federal laws. The Nation imposed a six figure fine on the stamping agent and
permanently banned the non-Indians from the Nation’s territory.

We believe that these actions constitute the largest tobacco enforcement actions
taken by any regulatory agency in the United States within the past year. It is clear from
the enforcement actions discussed above that the Nation is far from being a complicit
party in the illegal tralficking of tobacco. Instead, the Nation is, in fact, a leading player
on the national stage with respect to eliminating illegal lobacco trafficking activity, and
has likely done more to curtail contraband trafficking in the past year than any State
agency. Rhetoric such as that contained in Rep. King’s report is not only misguided and
inflammatory, but is also counterproductive to the ongoing cooperative relationship that
we have developed with ATFE and our ongoing efforts toward achieving a common goal.

I am hopeful that this letter has given you sufficient information to give some
context to the allegations and accusations levied in the King report. I would further offer
that should you have any comments or questions, or desire to learn more about the
Nation’s ongoing development of its regulatory infrastructure, please feel free to contact
us. We would be happy to meet with you to discuss these issues further.

Sincerely,

&/Z ﬂﬂf—"

Richard E. Nephew”
Coungcil Chairman and Co-Chair
Foreign Relations Committee

cc: Hon. John Conyers, Jr.
Hon. Lamar S. Smith
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Mr. GOHMERT. Thank you.

Mr. ScorT. I am sure this is a respected organization. I don’t
want to diminish the significance of it. We will receive it.

Mr. GOHMERT. And there have been allegations made about them
and, going back to my judicial background, they deserve a chance
to be heard to address those.

I do have some questions. Mr. Myers, you mentioned the study
regarding adult smokers whose consumption increased with illegal
cigarette purchases. How was that study conducted?

Mr. MYERS. We would be happy to provide the Committee with
a copy of the study.

Mr. GOHMERT. Does it go into exactly how it was conducted?

Mr. MYERS. Yes, it does. The methodology is right in there. So
the easiest way to give it to you in detail would be to provide you
a copy of the study. We would be happy to do that if the record
is left open for us to have the opportunity to do so.

Mr. GOHMERT. Here again, with a judicial background, credibility
is very important, and how you go about doing studies.

Mr. MYERS. I couldn’t agree with you more. The study results
aren’t surprising because there is an enormous amount of research
that shows that there is a great deal of price elasticity with regard
to tobacco products. Increases in prices decrease consumptions.
There have been an equal number of studies that show decreases
in prices will increase consumption.

What we have seen is that where cheap cigarettes become avail-
able, you in fact see increased consumption. So the results of the
study aren’t surprising. I would be happy to provide you not only
that study, but the other studies that talk to the same point so that
you can take a close look at them as well.

Mr. GOHMERT. Some of these same arguments are things that we
have heard for years over the debate on whether or not to legalize
certain drugs. Well, heck, if you just legalized the drug, or make
it easier to get, then it takes the criminal aspect out of it, and
makes it better for our society.

Mr. MYERS. This is a really quite different discussion than that
one. What this is is a discussion——

Mr. GOHMERT. I understand that, but there are some elements.

Mr. MYERS. Well, the only thing that is critically important here
is the United States Surgeon General and virtually every credible
organization, including the National Cancer Institute, the Institute
of Medicine of the National Academy of Sciences, have studied the
issue and found a direct correlation between pricing increases and
consumption, especially among youth, and price decreases and con-
sumption.

So it is not surprising that a study that looks at any isolated
component of that, and in this case we know that those cigarettes
are sold much cheaper because they are not paying taxes on them,
would in fact, if they were sold to a concentrated geographic area,
would result in a change in consumption.

Mr. GOHMERT. I throw this out for anybody’s comment, an obser-
vation about the great irony. We have governmental entities who
are paying for health care services by high taxes on cigarettes be-
cause they want to help people who can’t afford health care, which
means that the governmental entities taxing cigarettes in order to
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receive revenue to fund things to help people with their health,
needs people to smoke.

The more the better because then that means more revenue, and
then that means we can take care of people. And yet we also, the
information is pretty undeniable that cigarette smoking causes
health problems. So it is one of the great ironies that I see in our
government.

Mr. MYERS. In practical terms, the irony isn’t as great as you
think. Because what we have seen is that States that increase to-
bacco taxes both dramatically decrease the number of people who
smoke, and therefore help the long-term health issue, and because
of price elasticity see increased revenues.

I think we have seen a pretty steady pattern among State offi-
cials that they see tobacco tax increases not as hypocritical, but as
a win-win. It is a way to reduce health care costs, reduce tobacco-
related disease, even while raising revenue. It is one of the very
few revenue measures that both promotes public health and in-
creases revenue.

One of the nice things about the PACT Act and the STOP Act
is they will simply assist State officials, as well as Federal officials,
to accomplish those non-mutually exclusive goals.

Mr. GOHMERT. I see my time has expired. I have also seen num-
bers from rather cold, heartless, seemingly uncaring studies that
say, well actually if people smoke, then they get cancer and they
die earlier and therefore the health care costs are reduced. I am
not an advocate of that plan or proposal, but it just illustrates the
kind of information that we are fed in trying to deal with these
issues.

Mr. MYERS. Fortunately, we do have an independent arbiter even
on those issues in that the government when it has looked at that
issue finds that the increased health care costs because of the dis-
eases caused by smoking is so extraordinary that this is one of
those cases that prolonging life actually saves our nation substan-
tial amounts of money going forward.

So again, you do hear our people argue, gee, wouldn’t it be great
if we could just Kkill everybody off before they were old enough to
collect Social Security, but in this case there is substantial inde-
pendent objective documentation that the increased health care
costs caused by tobacco is an enormous economic burden on our so-
ciety.

Mr. GOHMERT. I am telling you, your independence is subject to
interpretation by other people who say they are just as inde-
pendent.

Mr. MYERS. I am not asking you to believe me. It is the surgeon
general, the National Academy of Sciences—groups that I hope are
deemed to be fair and objective in our society.

Mr. ScoTT. The gentleman’s time has expired.

The gentleman from New York, Mr. Weiner.

Mr. WEINER. Thank you. Perhaps in future hearings we can look
at the death stories, Mr. Gohmert, and see if we can address that
in some way.

Mr. GOHMERT. You will be on your own on that one.

Mr. WEINER. I just want to say that in the context of working
on this bill, I found the tobacco industry for the most part to be
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cooperative. Mr. Scott, who represents a State that is heavily de-
pendent on it, has been very cooperative.

I just do want to revisit a brief question that you touched on in
Mr. Scott’s questioning when you said are the tobacco companies
involved with this problem. I should point out, and Mr. Rosenthal
touched on it in his testimony, when you have the tobacco compa-
nies know they are sending to the Native American tribes X num-
ber of cigarettes with absolute certitude they know the exact count.
And they should be able with a prima facie look at it figure out
that, hmm, something is wrong here.

For example, in New York state, 360,145,380 packs of cigarettes
were sent to Native American tribes. If you do the math based on
the United States Census about how many residents there are on
New York state reservations, every adult would have to, if they
were consuming them on the reservation, have to smoke an aver-
age of 44 cigarettes an hour in order to consume that many ciga-
rettes.

So to some degree, Mr. Rosenthal is correct. The tobacco industry
knows what is going on. I am curious, if you went to them and
said, let me have this data, let me show you as a member of the
ATF how many members are on there, and asked their counsel,
well, is there some reasonable expectation that you should have
that this is going to be smuggled based on this data? I think they
would probably say, it is going somewhere.

So to say that I think we should be careful about not making it
seem as if they have been completely helpful here, they could do
things and say, look, you guys represent X; we know the average
smoker consumes Y; we will give you a premium of two-times-Y
and then we are going to stop sending you these cigarettes. So they
could do more.

But if you could explain the shortcomings in the law right now.
Attorney General Lapp did a sting in his home State—and I am
going to summarize—goes on the Internet, orders it, and then tries
to find out if the data is reported to the State. Why doesn’t the
ATF do that? Why don’t you go and do what I and any citizens can
do, Google tax-free cigarettes, get a bunch of Web sites, most are
dominated by the first few, order 50 or 60 or 80 cartons, and send
it to yourself. And then go wait by the mailbox or by the phone at
your local taxation agency and see what happens. And you will
learn that it never got reported. You go to the company and say
you violated the laws, here are your handcuffs, we are going to
charge you with this.

Tell me, practically speaking, if this is already illegal to some de-
gree that they would be violating the Jenkins Act by not reporting
that data? What is the hindrance that you face or that other law
enforcement agencies, the U.S. attorneys face in going out and
prosecuting that crime since it is going on in broad daylight to a
large degree?

Mr. HOOVER. We do conduct some Internet sales trafficking in-
vestigations. The issue for us is resources and priorities. Along
with violent crime, the issues along the southwest border, and pro-
tecting the public from terrorism as it goes to our explosives juris-
diction. We set these priorities in what we do, and we also utilize
the resources that we have.
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In the past 5 years, we have opened almost 700 tobacco traf-
ficking investigations. We have seized $61 million and more in as-
sets, and we have received 441 convictions out of those——

Mr. WEINER. How much of that was Internet-based?

Mr. HOOVER. I don’t have that information, but we can get that
for you.

Mr. WEINER. Just so I can get to the crux of it, are the reporting
requirements of the Jenkins Act, which my bill goes to, are they
being followed? I know David Lapp addressed this, but are they
being followed or are they basically being ignored? And if they are
being ignored, can you explain why there aren’t more prosecutions?

Mr. HOOVER. Number one, it is a misdemeanor. Number two, it
is very difficult for us to track that.

Mr. WEINER. Gotcha. Is it legal to mail explosives through the
mail?

Mr. HOOVER. No, sir.

Mr. WEINER. Is it legal to mail a handgun through the mail?

Mr. HOOVER. No, sir.

Mr. WEINER. It is legal to mail a poisonous snake through the
mail?

Mr. HOOVER. I cannot answer that, sir. I would think not.
[Laughter.]

Mr. WEINER. Now, with the exception of the poisonous snake,
which I am sure makes some kind of poisonous-snake-sounding
sound, there are already ways that you have under your jurisdic-
tion and the carriers have to make some determination about what
is going on inside the packages that they have, because it is al-
ready the law, is it not?

Mr. HOOVER. Yes, sir. That is correct.

Mr. WEINER. Are you aware of the agreement that has been en-
tered into by the—actually perhaps Attorney General Lapp can
speak to this—are you aware of the agreement that has been en-
tered into by DHL, UPS, FedEx to agree not to deliver cigarettes?
Has it been a success? Has it been something? Has it brought com-
merce in this country to a standstill? Or is it basically being fol-
lowed to your knowledge? Is it having some impact?

Mr. Lapp. To our knowledge, it has been followed. In our experi-
ence, we do Internet stings and our experience since those agree-
ments have been entered into is that, I am not sure if it is 100 per-
cent, but it is close, are being delivered by the U.S. Postal Service.

Mr. WEINER. Thank you.

Chairman Melendez, do you have an Internet site that sells ciga-
rettes?

Mr. MELENDEZ. No, we don’t. Actually, it is just the tribe itself
that operates retail tobacco stores, not individuals, so we don’t real-
ly—

Mr. WEINER. So you are in competition with tribes that have a
more sophisticated Internet operation. If there is someone down the
street in Reno that goes onto the Internet and wants to avoid your
agreed-upon tax rate—yours, the one you have agreed with the
State on—and wanted to save a few bucks that way, you would be
in competition with tribes around the country that have Internet
delivery systems. Is that right?
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Mr. MELENDEZ. If we were dealing with the Internet. I know that
right now we are——

Mr. WEINER. No. I am saying since you are not, you would be
competing with someone who wants to mail order, say, from your
neighborhood there in Reno, you are competing with people who do
have an Internet presence, are you not?

Mr. MELENDEZ. Yes, I imagine we were, but just a comment. We
are working with the State streamline sales tax initiative, and the
tribes are at the table with the State legislature to try to resolve
the Internet sales in general.

Mr. WEINER. Well, I would say, Mr. Chairman, good luck with
that because unless we here in Congress act, you have very little
ability to do anything more than govern, and this is the problem
that Attorney General Lapp has, you are under very little ability
to govern anything more than a website that operates within Ne-
vada, and even then you are going to have a difficult time doing
it.

What we are trying to get at, and I just want to say for the
record, the Native American tribes as a group have been helpful
here in crafting the PACT Act. There are a lot of issues that Mr.
Rosenthal, Mr. Myers, and Mr. Colledge talk about, and these are
tough issues in how you deal with someone who pulls up at the
Seneca reservation on Long Island with a truck, buys cases and
cases, and drives to neighborhood bodegas and sells them tax-free.
These are tough issues.

The State of New York and the State of Maryland are going to
have to figure out how we deal with them, and I don’t believe that
my bill is the be-all and end-all, but as far as you are concerned,
I believe this legislation protects you as well, because if you go out
and work out a tax structure with Nevada, it is completely obviated
by what is going on on the Internet. So I just want to point that
out.

Thank you, Mr. Chairman.

Mr. ScotrT. Thank you. The gentleman’s time has expired.

The gentleman from Ohio, Mr. Chabot.

Mr. CHABOT. Mr. Chairman, I just want to know for the record
that I am the Ranking Member of the Small Business Committee
and we just finished up on our hearing. That is why I wasn’t here
earlier. I will review the written testimony of the witnesses. We ap-
preciate their time.

I am tempted to yield my time to the gentleman from New York
to find out what items we are not allowed to mail through the mail,
in addition to poisonous snakes and things, but I will refrain from
that. [Laughter.]

Mr. WEINER. Don’t worry, Mr. Chabot. We are not cutting into
any of your hobbies. Don’t worry. [Laughter.]

Mr. CHABOT. Thanks for that.

I yield back.

Mr. ScotT. Thank you.

The gentleman from Georgia, Mr. Johnson.

Mr. JoHNSON. Thank you, Mr. Chairman. Thank you for holding
this hearing. This is a very important issue for the health of the
citizens of this nation, particularly the children and for the crimi-
nal part of this which funds a lot of activities that negatively im-
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pact life as we know it. So I am supportive in principle, particu-
larly of the PACT Act.

I want to ask, however, what is the fundamental difference be-
tween cigarettes, smokeless or chewing tobacco, if you will, and ci-
gars, which are not regulated under H.R. 4081?

Mr. ROSENTHAL. The fundamental difference, I believe, is that
many, many cigars go stale very, very quickly and they are a very
high-priced item. They are not generally used for terrorist funding
or smoked by children. On the other hand, many cigar manufactur-
ers in an effort to get their product to market fresh, cannot count
on delivering them to warehouses and having those warehouses
store them and having those warehouses eventually sell them to re-
tail outlets, and having them put them in humidors, and eventually
selling them through to the public.

Because of the high-priced inventory and the shelf life, many
cigar manufacturers use the mails as their only effective means of
dealing with those rare high-quality cigars. To preclude them from
using the mails would probably greatly impact their business,
while having very, very little impact on what it is that Mr. Weiner
is trying to accomplish.

Mr. JOHNSON. You have some high-quality cigars and then you
alsoohave a substantial number of low-quality cigars. Isn’t that cor-
rect?

Mr. ROSENTHAL. Yes, it is.

Mr. JOHNSON. A lot of cigars are sold in the convenience stores.
Correct?

Mr. ROSENTHAL. That is correct.

Mr. JOHNSON. Probably a major part of the cigar market is the
low-end cigars. Correct?

Mr. ROSENTHAL. Especially in New York City, we have a big, big
problem with low-priced cigars that turn over quickly coming into
our marketplace and being sold in competition with legitimate
storekeepers untaxed. You are absolutely right, Mr. Johnson.

Mr. JOHNSON. And now, I will note also that part of the delivery
system of marijuana for our young people who partake in it, I have
heard that

Mr. ROSENTHAL. Some older people do, too.

Mr. JOHNSON. True, but I think the older people like to kind of
get the old types, kind of one-point-fives or something and roll
them up themselves, but younger people like the—that is what I
have heard anyway. [Laughter.]

Younger people like to unroll the cheap cigars and put the mari-
juana in the cigar wrapper and put a little cheap cigar tobacco in
there and roll it up and smoke that. And that is a big part of the
cheap tobacco market, I would submit. But is there a problem with
the trafficking of cheap cigars?

Mr. ROSENTHAL. There is a very, very large problem with it. The
OTP tax, the other tobacco products tax in New York is 37.5 per-
cent. It is even higher in New Jersey and several other States. Be-
cause of that and the high volume of cigars being used primarily
for that which you refer to, we have a tremendous amount of tax
avoidance and it is a big, big problem.

There are vans running all around New York City with cigars
that they have picked up elsewhere and brought into New York
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and are selling through to small storekeepers who, in turn, are sell-
ing them to children who use the wrappers in order to make spoofs.

Mr. JOHNSON. Is there any reason why we should exempt cigars
from H.R. 4081 or H.R. 5689?

Mr. ROSENTHAL. Personally, I would be very, very happy if it
were not excluded. However, it is a question now of the effect that
it would have on premium cigars. That is a decision, of course, I
can’t make.

Mr. JOHNSON. Certainly. I know that we are considering giving
tax breaks to thoroughbred racing horse owners, as opposed to
quarter horse——

Mr. WEINER. It is because they all smoke cigars.

Mr. JOHNSON. High-end cigars. [Laughter.]

But now, let me ask also H.R. 4081 would ban the delivery of
cigarettes and chewing tobacco through the mail. Is that correct?
Anc}) you are nodding your heads affirmatively. Does that mean
yes?

Mr. ROSENTHAL. Yes.

Mr. JOHNSON. Okay. Well, let me ask this. What about through
UPS or FedEx or some other common carrier? Would a shipper re-
sort to that kind of shipping process as opposed to the mail?

Mr. MYERS. What it does is it will curtail the illegal shipment
of cigarettes and smokeless tobacco products, both in terms of——

Mr. JOHNSON. Through the mail?

Mr. MYERS. Through the mail, it would ban it altogether. There
is really a very practical reason for that. As Mr. Weiner said, given
the limitations on what the mail service is capable of doing, it is
really the only way to effectively address that issue. It is not prece-
dent-setting because we do it for a whole host of issues nowhere
near as exciting as poisonous snakes.

But through the common carriers, through UPS and FedEx, what
this would do is cut out the sale of cigarettes that are being sold
basically illegally, where taxes haven’t been paid, or where inad-
equate protections are not in place to protect sales to youth. The
net result of that will in all probability be that they simply won’t
deliver it, as they are doing right now, which would be an enor-
mous net gain for our society.

Mr. JOHNSON. All right. Thank you.

I yield back.

Mr. ScotrT. Thank you. The gentleman’s time has expired.

Do any of the Members have additional questions? The gen-
tleman from Texas?

Mr. GOHMERT. I appreciate everybody being here and providing
your testimony and insight. This is obviously a problem that we
need to deal with, and that was really brought home to me by Mr.
Weiner being gracious enough to take the time to visit with me
about the issues. It was obvious to me that he had given this a
great deal of thought, tried to look at it from all sides.

I remember Mr. Weiner saying something, but I am curious. I
know you have thought about this, but if I could ask the gentleman
from New York, on the issue of cigars being sent through the mail,
what were your thoughts on that and how that may be affected?

Mr. WEINER. Well, the fundamental arrow in our quiver that we
have to deal with this on a State-by-State administrative level is
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in the Jenkins Act. The Jenkins Act requires reporting when ciga-
rettes are sold to individual citizens so that the States can then go
collect the taxes. We don’t have a similar requirement for cigars.
So what we would have to then go do is not just expand the reach
of the Jenkins Act with cigarettes, but we would have to go reach
into cigars and other things as well.

Look, there are a lot of legitimate concerns about how you go
about this problem. What we tried to do to the greatest extent pos-
sible is cut with a scalpel here, to avoid the difficult issues of Na-
tive Americans, to deal with the issues of allowing States to do
what they can. Basically, what we are seeing overwhelmingly, the
smuggling that is going on, is a handful of Web sites that are Na-
tive American tribes, which now the ATF with higher sanctions
and the U.S. attorneys with higher sanctions will be able to go
after, and the Postal Service won’t be able to ship anymore, cut
them off from that.

If smaller ones pop up and arise, they are going to be State-
based. So we are also giving the States’ attorneys general the abil-
isty to go after the smaller ones which are parochial to individual

tates.

I would just say to my colleagues who are concerned about ci-
gars, I am interested in trying to figure out a way to work with
it, but the beauty of the PACT Act is that it takes something we
have already kind of pre-vetted, which is the Jenkins Act as the
model. We are just making the sanctions in the Jenkins Act not
misdemeanors, but felonies. But if we want to add other things to
the Jenkins Act to be covered under it, I am open to those ideas.

I think what we need to do to get this passed quickly is to nar-
row our scope of conflict going right at the actual problem and be
careful not to get drawn in. But that is a political decision that I
am open to your counsel on.

Mr. GOHMERT. I don’t want to have a dog in the cigar fight. I
kicked the habit of smoking when I was 10. [Laughter.]

I smoked twice and decided that was it for me and haven’t since.
But anyway, I appreciate the gentleman’s thoughtful analysis and
consideration. Thank you.

Mr. ScotT. Thank you.

The gentleman from Ohio?

The gentleman from Georgia?

Okay.

Mr. WEINER. Mr. Chairman, I just have a unanimous consent re-
quest. Can I be yielded to for that purpose?

Mr. ScoTT. The gentleman from New York?

Mr. WEINER. I request unanimous consent that statements in
support of the PACT Act submitted by the City of New York, which
has a great deal of tax loss as a result of this, be accepted in the
record; similar testimony in support by the president of the Amer-
ican Wholesale Marketers Association; testimony in support by the
vice president of compliance and brand integrity of Altria Client
Services on behalf of Phillip Morris; also, Altria has an inde-
pendent statement; and the National Association of Convenience
and Petroleum Retailers.

I ask unanimous consent that all of them be accepted in the
record.
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Mr. Scotrt. Without objection, so ordered.
[The information referred to follows:]

PREPARED STATEMENT OF CHARLES N. WHITAKER, VICE PRESIDENT, COMPLIANCE
AND BRAND INTEGRITY, ALTRIA CLIENT SERVICES, SUBMITTED ON BEHALF OF PHILIP
Mogrris USA

Statement of
Charles N. Whitaker
Vice President, Compliance and Brand Integrity, Altria Client Services,
submitted on behalf of Philip Morris USA
Before the
UNITED STATES HOUSE OF REPRESENTATIVES
COMMITTEE ON THE JUDICIARY

SUBCOMMITTEE ON CRIME,
TERRORISM, AND HOMELAND SECURITY

in support of

H.R. 4081
THE PREVENT ALL CIGARETTE TRAFFICKING ACT OF 2007

Washington, DC

May 1, 2008
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Introduction

Altria Client Services Inc. submits this written testimony on behalf of Philip
Morris USA Inc.! (“PM USA™), a leading domestic manufacturer of cigarettes, in support
of H.R. 4081, the Prevent All Cigarette Trafficking (PACT) Act.

PM USA commends the subcommittee for holding a hearing on the important
topic of contraband tobacco products. The illegal sale of cigarettes and other tobacco
products results in a variety of harms. It can result in lost tax revenues to states and local
governments. It can undermine states” efforts to prevent youth access to cigarettes. It
can result in some consumers who purchase cigarettes falsely advertised as “tax free”
over the Internet being unwittingly obligated to pay substantial tax bills that they did not
anticipate. It can be used by those engaged in contraband trafficking as a source of
income to support other criminal activity. It can take business away from law-abiding
wholesalers and retailers who fully comply with all applicable laws and thereby find
themselves at a competitive disadvantage. And all of these harms can damage the
integrity of PM USA’s brands and undermine confidence in the distribution channels
through which we intend our products to be distributed and sold to adult consumers.

Law enforcement agencies and state and federal legislators, as well as PM USA
and other private parties, have focused considerable effort in recent years on trying to
curb illegal sales of tobacco products in the United States a;nd their resulting harms. PM
USA supports effective and appropriate measures to combat illegal sales. Among its

many efforts on this issue, PM USA has advocated — and continues to advocate — for

! PM USA is a wholly-owned subsidiary of Altria Group Inc. This submission also reflects the

views of Altria Group subsidiaries John Middleton Co. and Philip Morris Duty Free, Inc.



97

well-designed legislation at both the federal and state level that would reduce illegal
sales. In particular, PM USA:

> supported the enactment of the Imported Cigarette Compliance Act (“ICCA”)
in 2000 and supported amendments strengthening the ICCA in 2006,

» supported legislation in 2006 strengthening the Contraband Cigarette
Trafficking Act (“CCTA”),

» supports H.R. 1108, the Family Smoking Prevention and Tobacco Control Act
(“FSPTCA™), which provides for Food and Drug Administration (FDA)
regulation of tobacco products and includes provisions aimed at curbing illicit
trade in tobacco products, and

> supports the enactment of model anti-contraband legislation at the state level.

With the PACT Act, a bill that enjoys a broad base of support, Congress is
presented with a vital opportunity to mgke real progress with respect toba form of illegal
sales that has not been adequately addressed at the federal level. In particular, the PACT
Act would significantly strengthen federal laws governing the sale of cigarettes and
smokeless tobaccb over the Internet. PM USA urges the Subcommittee to report out this
important piece of legislation promptly and favorably, as submitted. PM USA
understands that the Subcommittee is also considering H.R. 5689, the Smuggled Tobacco
Prevention (STOP) Act. For reagons set forth in the last section of this submission, PM

USA opposes enactment of the STOP Act.
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PACT Act Overview

The PACT Act addresses a number of gaps in current federal law regulating
“remote” or “delivery” sales of cigarettes and srpokeless tobacco products — ie. sales,
like those over the Internet, in which there is no face-to-face interaction between the
seller and the consumer and where the products are delivered to the consumer-by mail,
common carrier or other delivery service. These gaps in federal law include the absence
of any age-verification requirements for cigarettes or smokeless products sold via the
Internet or other remote methods, and the absence of effective measures to ensure that
those who sell such products in those ways are not evading excise and other state or local
taxes. By closing these gaps, the PACT Act would give federal and state authorities tools
they need to take effective action against those who are exploiting the Internet and other
remote sale methods. The PACT Act is the product of a long process of discussion and
negotiation, and it has broad support. It strikes the appropriate balance between the needs
of law enforcement and the legitimate interests of affected parties, and it should therefore
be promptly enacted as submitted.

There is littlé doubt that the current remote sale of cigarettes by Internet and other
remote sellers is a problem with many adverse consequences. To understand these issues
more clearly, it is important to first understand how remote sellers of cigarettes operate in
today’s marketplace.? Remote sellers of cigarettes are typically located in states with low
cigarette excise taxes, in other cpuntries, or on Native American reservations in which
access to untaxed cigarettes is possible. Once these sellers obtain supplies of untaxed or
low-taxed cigarettes, they are then able to sell these cigarettes over the Internet or by mail

or-telephone order to consumers in higher-tax jurisdictions, without paying the taxes or

2 The PACT Act refers to remote sales and remote sellers as “delivery sales™ and “delivery sellers.”
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other amounts lawfully owed to the states and localities in which the consumers are
located. Given the substantial excise tax disparities that exist between some states,
remote sellers are able to create and then exploit an enormous and unfair competitive
advantage over cigarette wholesalers and retailers who pay state and local taxes.” Indeed,
the current business models of most cigarette remote sellers appear to be based on the
non-payment of state and local taxes.

Under the Jenkins Act, these remote sellers are required to report the sales to the
taxing authorities of the states into which the products are sold. In most states,
furthermore, a consumer who purchases untaxed or under-taxed cigarettes remains
personally liable for the unpaid amounts — and, thus, may find himself or herself in
violation of state or local law and facing a substantial and unexpected bill for past-due
taxes and penalties on cigarettes purchased over the Internet or by mail or telephone
order. A report last year, for example, describes an individual on a modest fixed income
receiving assessment notices for thousands of dollars in back taxes on Internet purchases
of cigarettes.* Consumers are often unaware of this potential liability or are misled into
believing that Internet or other remote purchases represent a legitimate means of
acquiring low cost or non-taxed cigarettes. Some remote sellers engage in deliberate
misinformation, for example by falsely advertising their cigarettes as “untaxed” for
consumers within the United States. Others provide assurances that they will not report

the transactions to any taxing authorities. One website currently in operation specifically

3 In fiscal year 2000, the weighted average state cigarette excise tax was 41.2 cents per pack. (Bili

Orzechowski & Rob Walker, The Tax Burden on Tobacco, vol. 42 (February 2008) (funded in part by PM

USA)). Today it is more than double that at $1.05. (Internal PM USA data).

4 See Pittsburgh Post-Gazette, Family feels blindsided by state's tax bill for online cigarette
purchases, April 24, 2007: htp://www.post-gazette.com/pg/07114/780435-85 stm.
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advertises that they “do not report to any taxation or tobacco department.”® This makes
Internet or other remote sales a tempting option for some consumers who may not realize
that the tax liability may ultimately fall upon them.

This is not an isolated or minor problem. The percentage of total Internet sales of
cigarettes originating with domestic Internet sites — that is, sites located within the United
States — has increased over the past few years. The three largest websites — and eight of
the top ten — are located in the United States.

Against this backdrop, remote sales cause a range of harms across a variety of

issues:

 The States Lose Substantial Tax Revenues
Because of the nature of remote sales, it is difficult to quantify the volumes of
such transactions with précision. However, it is clear that all forms of illegal cigarette
sales — including tax-evading remote sales — are resulting in the loss of enormous tax
revenues owed to state and local govemments.6 A frequently cited estimate places the
tax losses of the states from contraband sales of cigarettes overall (not just Internet and
remote sales) at well over $1 billion per year.” The New York State Department of

Health estimated that the revenue losses to New York from just Internet and telephone

5
6

See attached website screenshots, slide 3.

In addition to causing tax losses to the states, Internet and other remote sales are often made
without the deposit of the escrow amounts required on sales of cigarettes made by manufacturers who are
not participating manufacturers under the Master Settlement Agreement.

See United States Department of Justice, Bureau of Alcohol, Tobacco, Firearms and Explosives,
Cigarette Smuggling -- States Lose Millions in Tax Revenue, March 18, 2008:
http://www.atf.gov/press/2008press/031808cig_smuggling.htm; Dope smokers, Wall Street Joumnal,
September 7, 2007. '
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sales during 2006 were between $28 million and $33 million.® California estimates that
it lost $190 million in tobacco taxes as a result of Internet sales in 2005.°

Remote Sales Can Undevcut State Laws Intended to Prevent Youth Access to

Cigarettes and other Tobacco Products

In the absence of stronger federal laws, remote sales can also undcrm.ine states’
efforts to prevent youth access to cigarettes and other tobacco products. For many years,
the states have enacted and enforced minimum age requirements for the purchase of
cigarettes. In more recent years, the states have strengthened. these minimum age
requirements with a variety of laws that focus on preventing youth access to cigarettes at
retail. For exarﬁple, many states have enacted laws that require non-self-service
merchandising of cigarettes, that require age-verification of any consumer appearing to
be under a specified age, or that prohibit adults from purchasing cigarsttes for undera}ge
youth, Similar efforts have been undertaken with regard to smokeless tobacco products.
PM USA strongly supports these laws, and has worked with state legislatures throughout
the United States to enact legislation that further restricts youth access to tobacco
products. In addition, PM USA enforces its own Underage Tobacco Sales Prevention
Policy by imposing penalties against retailers that states have fined, cited or convicted for
violating state laws prohibiting tobacco product sales to underage purchasers.

The remote sale of cigarettes and smokeless tobacco products can circumvent this
system of state laws intended to prevent youth access. With remote sales, the transaction

does not occur on a face-to-face basis, but rather between a purchaser in one state and a

8 New York State Department of Health, Fourth Annual Independent Evaluation of New York's

Tobacco Control Program, August 2007 at 2-18 and 2-19.
Patrick Fleenor, California Schemin’: Cigarette Tax Evasion and Crime in'the Golden State, Tax
Foundation Special Report, Oct. 2006, at 6-7.
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seller that is typically located outside of that state, often beyond the state’s practical
ability to regulate the seller’s conduct.

A state’s ability to impose requirements on remote sales into that state can be
limited, furthermore, by both legal and practical considerations. A recent illustration of
the limits of states’ ability to take comprehensive action in this area is the U.S. Supreme
Court’s decision in Rowe v. New Hampshire Motor Transport Association, in which the
Court struck down elements of Maine’s remote sales law. The Court concluded that
certain aspects of that law — including the age-verification requirement it imposed on
remote sales — were preempted by the Federal Aviation Administration Authorization
Act.'® Justice Ginsburg highlighted in her concurrence the need for Congressional action
in light of these limits on states’ power:

State measures to prevent youth access to tobacco. . . are
increasingly thwarted by the ease with which tobacco
products can be purchased through the Internet . . . . The
FAAAA's broad preemption provisions, the Court holds,
bar States from adopting [a] sensible enforcement strategy.
... Now alerted to the problem, Congress has the capacity
to act with care and dispatch to provide an effective

solution.

1d. at 998 (Ginsburg, J. concurring).

Legitimate Businesses Unfairly Disadvantaged

The wholesalers and retailers who sell cigarettes in compliance with all applicable
state excise tax and age veriﬁcation laws often operate on low margins. These law-
abiding sellers are finding it increasingly difficult to compete with Internet and remote

sellers, who evade such laws to undercut market prices offered by legitimate wholesalers

10 128 S. Ct. 989 (2008).
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and retailers — pri;:es that reflect the full cost of goods, including all taxes owed in the
jurisdiction in which the cigarettes are delivered.

Existing Federal Law Has Gaps That Make It Inadequate to Effectively Deal With
the Problems Created by Internet Sales

Existing federal law, namely the Jenkins Act, 15 U.S.C. §§ 375 ef seq, imposes
limited regulatory requirements tﬂat were originally designed to prevent bootlegging of
cigarettes. The Jenkins Act was enacted almost sixty years ago, long before the
development of the modern infrastructures available today (most notably the Intérnet)
that enable millions of consumers to purchase goods from businesses located in other
states and countries without leaving their homes. The Jenkins Act’s limited regulatory
requirements Have been overtaken by these developments, and are thus inadequate to
today’s needs.

For example, the Jenkins Act does not require the Internet or remote seller to pay
applicable taxes on cigarettes shipped into a state, but rather only reduires the seller to
file reports to assist the state authorities in collecting taxes from the consumer. This is an
inefficient and expensive way to collect the taxes and creates potentially unfair hardships
for some possibly unsuspecting consumers. Moreover, the Jenkins Act does not require
Internet or other remote sellers to comply with age verification and other measures
enacted by the states into which they are shipping cigarettes. In addition, violations of
the Jenkins Act are punishable today only as misdemeanors, making it less likely that
federal prosecutors will invest their limited resources into prosecuting Internet and other

remote sellers who violate that law’s requirements.
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The PACT Act Addresses These Gaps in Current Federal Law
The PACT Act amends existing federal law in key respects in order to address the
gaps in those laws and to provide workable and effective regulations governing Internet

and other remote sales. Among other things, the PACT Act:

Enhances Existing Jenkins Act Provisions

The PACT Act directly addresses problems with the current law in a number of
ways. First, it expands the amount of information that must be reported by Internet and
other remote sellers of cigarettes and smokeless tobacco and requires that the monthly
reports be provided not only to the state taxing authorities but also to the United States
Attorney General and to local and tribal governments that tax cigarettes.'' Second, the
PACT Act gives state, local and tribal authorities the right to bring a federal cause of
action in the United States district courts to enforce the Jenkins Act (including the new
remote sale rules described below). These provisions give the state, local and tribal
authoritiés, who are the parties with the greatest incentives to enforce the Jenkins Act,
important information and legal remedies they need. Third, the PACT Act expressly
provides cigarette manufacturers or importers holding federal permits with a cause of
action to enjoin violations of the Jenkins Act.'? Fourth, the PACT Act makes violations
of the Jenkins Act a felony, thus providing a mofe powerful deterrent to illegal conduct,

and increasing the incentive for federal prosecutors to invest their limited resources in

I The PACT Act also requires the Attorney General of the United States to compile and publish a

list of remote sellers who have not complied with the registration or other requirements of the Jenkins Act
and prohibits the delivery of packages from non-compliers except in narrow circumstances, PACT Act,

sec. 2. .
12 This cause of action for federal permit holders would not apply against state, local and tribal

governments.

10
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cases involving Jenkins Act enforcement.' In addition, the PACT Act clarifies that the '

Jenkins Act covers remote sales originating on Native American reservations.

Requires Payment of State Local Excise Taxes on Remote Sales

Currently, no federal law requires remote sellers to remit state excise taxes to the
states in which delivery takes place. The PACT Act corrects this situation, by making
Internet sellers clearly responsible for paying taxes to the state into which they are
engaging in delivery sales. This change will prevent Internet and other remote sellers
who do not collect taxes from unfairly competing with cigarette sellers who properly do
collect taxes, and from misleading consumers into believing they have no tax liability
when purchasing these products on the Internet.

Federal legislation imposing the tax collection obligation on Internet and other
remote sellers is appropriate given the potential legal impediments faced by states when
they attempt on their own to collect taxes from out-of-state internet sellers. These same
constraiints that potentially apply to state action do not apply to federal laws enacted by
Congress. Moreover, state and local authorities would face substantial practical limits if
the}_/ were to seek to enforce a tax collection requirement against cigarette sellers located
in other states. It is often difficult as a practical matter for authorities in one state to take
legal action against defendants located in other states — for example, such a lawsuit may
require the taxing authority to first bring an action in its own state and then later attempt
to enforce that judgment in another state. The same practical problems would not apply

in the case of prosecutions brought under the Jenkins Act if it were amended to make a

13 These criminal provisions would not apply to state, local or tribal governments. A common

carrier or independent delivery service also will not be guilty of a felony unless a higher standard of proof
is met. PACT Act, sec. 2. |

11
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seller’s failure to collect the state taxes a federal crime and to provide a federal cause of

action to state, local and tribal tax authorities.

Regulates Delivery Methods Generally

Currently no federal law regulates the delivery methods or the procedures for the
delivery of remote sale cigarettes to consumers. The PACT Act expands current federal
law and provides for federal regulation of rerﬁote sales of cigarettes, and specifically
includes age verification and shipping requirements.

When states have attempted to address these issues by themselves, by enacting
state laws to regulate remote sales (for example, by requiring an adult signature on
delivery or imposing certain shipping standards) they have faced legal challenges to their
authority. As mentioned above, the Supreme Court in Rowe recently upheld such a
challenge to key portions of a Maine statute imposiﬁg certain age-verification
requirements on remote sellers of cigarettes. The Court concluded that the challenged
portions of the state law were preempted by the Federal Aviation and Aeronautical
Administration Act.'* This case likely will be used to challenge similar state laws
regulating remote sales. As federal law, the PACT Act would not be subject to a
preemption challenge.

Matkes Cigarettes Nonmailable and Imposes Reasonable Requirements on

Common Carriers

Currently, federal law allows the use of the U.S. mails for remote sales of
cigarettes and smokeless tobacco products. The PACT Act makes these products

generally nonmailable via the U.S. Postal Service, consistent with the current treatment

14 See Rowe v. New Hampshire Motor Transport Assaciation, 128 S. Ct. 989 (2008).

12
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of other age-restricted products such as alcoholic beverages.'” The PACT Act does
permit the shipment of cigarettes and smokeless tobacco by common carriers or o_ther
delivery services as long as the shipping, age verification and other remote sales
requirements outlined above are met. 16

Gives the Bureau of Alcohol, Tobacco, Firearms and Explosives (ATFE)

Authority to Inspect Records and Inventories of Remote Sellers

The PACT Act expressly gives ATFE the right to inspect the records and -
inventories of cigaretie remote sellers. This provision of the PACT Act will help the

ATFE identify both noncompliant sellers and noncompliant common carriers.

PM USA Supports the PACT Act

PM USA strongly supports H.R. 4081, the PACT Act. This legislation will
significantly strengthen federal laws governing illegal or tax-evading remote sales of
cigarettes and smokeless tobacco products. This law will help level the playing field for
law-abiding retailers and wholesalers by imposing new requirements that remote sales
occur only with full payment of state taxes prior to delivery. It will enhance efforts to
prevent youth access to cigarettes through the imposition of age-verification requirements
on remote sales made through common carriers. It will protect consumers by effectively
preventing remote sellers from selling non-taxed product to consumers who discover —

sometimes unwittingly — that the obligation to pay that tax has fallen on them after-the-

13 The PACT Act includes an exception for items mailed to or within Hawaii or Alaska. PACT Act,

sec. 3.
16 Federal legislation is necessary to effect this change as it is well-established that state laws cannot
regulate what items the Postal Service carries or the terms on which it carries such items. See, e.g, N.Y.
State Motor Truck Ass’n v. Pataki, 2004 WL 2937803, *10 (S.D.N.Y. Dec. 17, 2004) (“The state lacks the
authority to regulate the Postal Service”). Congress, however, has plenary authority to regulate what can or
cannot be carried by the U.S. mails.

13
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fact. And this 1egis]ation will benefit law enforcement by enhancing tools that can be
used to identify, investigate, and prosecute remote sellers who evade the system of laws
that govern the payment of taxes on these products.

The PACT Act represents an important opportunity to further protect the
legitimate channels of distribution for cigarettes and smokeless tobacco products, has a
broad base of support and is the result of significant negotiation and input from interested

stakeholders. PM USA urges its passage as introduced.

H.R. 5689 — The “STOP Act”

PM USA understands that the Subcommittee is also giving consideration today to
H.R. 5689, the STOP Act. While PM USA has supported and continues to support a
range of state and federal legislative efforts designed to combat contraband and other
forms of illegal sales, we do not support the STOP Act because we do not believe the
STOP Act is reasonable, prudent, or likely to be effective in addressing contraband.
While certain elements of the STOP Act have merit, its main provisions are not practical
and are unlikely to produce meaningful benefits.

Many of the STOP Act’s provisions deal with the prevention of a subset of
contraband, namely, illegal imports. But this issue has been the subject of significant
Congressional action since the STOP Act provisions were originally introduced in 1999,
a fact that the current version of the STOP Act does not appear to recognize. Illegal
imports consist of products that are either manuféctured abroad and illegally imported
into the United States, or products that are manufactured in the United States and
intended for export but that are illegally diverted into U.S. commerce either before or

after being exported. Recognizing the importance of this issue, Congress enacted the

14
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Imported Cigarette Compliance Act (ICCA) in 2060, making it illegal to import
cigarettes bearing a U.S. trademark without the trademark owner’s consent. The ICCA
also requires that all imported cigareites comply with U.S. health warnings and ingredient
disclosure laws, and it strengthens prohibitions on the diversion into domestic commerce
of cigarettes intended for export from the United States.!” Congress then enacted
legislation in 2006 that further strengthened both the ICCA and the CCTA. PM USA
supported each of these actions by Congress, and then reinforced these legislative éfforts
with actions of its own to help address the issue of illegal imports.'® As a result, we have
seen a decline in recent years in the incidence of illegally imported product that appears
in the United States.

- Against this backdrop, many of the STOP Act’s major provisions would impose a
series of burdensome requirements apparently intended to address the same illegal import
issue that was the principal motivation behind the enactment and later strengthening of
the ICCA. The STOP Act’s export marking provisions, for example, require the
inclusion of certain information on each pack of cigarettes or other tobacco products
intended for export, including a designation, in both English and the appropriate foreign
language, of the country of final destination. It is not clear what purpose this requirement
is intended to serve. To the extent that these export markings are intended to allow law

enforcement or consumers to distinguish legitimate domestic product from illegal import

v 19 U.S.C. §§ 1681 et seq; 26 U.S.C §§ 5754, 5761(c).

® PM USA has filed a number of actions against importers and sellers of illegally imported
cigarettes that bear PM USA’s trademarks. In one of its largest illegal import cases, the company filed an
action against Otamedia Limited, then the largest Internet seller of illegal import cigarettes to consumers in
the United States. The lawsuit resulted in the closure of several international web sites that among them
had imported more than five hundred thousand cartons of illegal import cigarettes per month.. The court
permanently enjoined Otamedia from engaging in the sale of illegal import cigarettes bearing PM USA
trademarks into the United States, and ultimately awarded the defendant's key domain name, as well as
$173 million in damages to PM USA, See Philip Morris USA Inc. v. Otamedia Limited, 2005 U.8. Dist.
LEXIS 1259 (S.D.N.Y. Jan. 28, 2005). .

15
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product, such markings are simply unnecessary. Under current federal law, product
intended for export already must bear unique markings on the pack, thus making it
readily apparent on the face of the pack if it is an illegal import. 19

These and other components of the STOP Act would impose significant and
unnecessary burdens on law-abiding participants in the tobacco distribution chain without
clear evidence that such burdens will produce meaningful benefits. This is the case for
the STOP Act’s requirement that an encrypted federal tax stamp be placed on each pack
of cigarettes and other tobacco prociucts, and that such stamps include electronically
encrypted information such as the identity of the first purchaser. As a practical matter,
the STOP Act would require this information to be placed on the package during the
manufacturing process. However, manufacturers do not in general know the identities of
the first purchasers until well after the product is manufactured, packaged, wrapped in
cellophane, placed in cartons, packed‘in cases, and transported and stored in locations far
from manufacturing and packaging sites.

It should also be noted that the provisions of the STOP Act would create new and
substantial burdens on federal agencies, thus potentially diverting resources from more
effective anti-contraband efforts. The federal tax stamp system under the STOP Act, for
example, would entail establishing a new and extensive tax stamping regime at the
federal level, one that would require a range of new activities for the Department of
Treasury, including negotiating and overseeing the printing and distribution of tax stamps

and all the other tasks that would be necessary to create from scratch and then administer

° Before removal from the factory, every package of tobacco products must be labeled with the

words “Tax Exempt. For use outside U.5.” or “U.S. Tax-exempt.- For use outside U.S.,” except where a
stamp, sticker or notice, required by foreign country or U.S. possession that identifies such country or
possession, is imprinted or affixed to the package. 26 U.8.C. § 5704(b); 27 C.F.R. § 44.185.

16
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a nation-wide federal tax stamp system. These substantial burdens on federal agencies
would be imposed without any clear law enforcement benefits, or at least without any
benefits that could not be achieved more efficiently and effectively by working within
existing state and federal laws or by enacting alternative legislation, such as the PACT
Act. The fact is, existing state stamping and licensing requirements, the requirements of
the model state anti-contraband bill that PM USA supports, and of course the PACT Act,
provide a more effective set of solutions to the problem of illegal trade of tobacco
prgducts.

In short, PM USA believes that progress can more effectively be made by
focusing attention on other legislative solutions such as the PACT Act, which, unlike the
STOP Act, was the subject of years of negotiation and drafting and, through that process,

has earned broad support among wholesalers, retailers, law enforcement, and others.

PM USA thanks the Subcommittee for the opportunity to submit these written

remarks,

17
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Mr. ScotrT. The gentleman from New York, I didn’t ask you if
you had any other questions.

Mr. WEINER. No, thank you, Mr. Chairman. I appreciate your
forbearance.

Mr. Scorrt. I thank all of our witnesses for their testimony today.
Members may have additional written questions for our witnesses
which we would forward to you and ask that you answer as
promptly as you can so they may be made part of the record.

Without objection, the hearing record will remain open for 1
week for submission of additional materials.

Without objection, the Subcommittee stands adjourned.

[Whereupon, at 11:53 a.m., the Subcommittee was adjourned.]



APPENDIX

MATERIAL SUBMITTED FOR THE HEARING RECORD

PREPARED STATEMENT OF THE HONORABLE SHEILA JACKSON LEE, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF TEXAS, AND MEMBER, SUBCOMMITTEE ON CRIME,
TERRORISM, AND HOMELAND SECURITY

Mr. Chairman, thank you for your leadership in convening today’s very important
hearing legislative proposals before the 110th Congress to amend federal restitution
laws. I would also like to thank the ranking member, the Honorable Louie Gohmert.
Welcome to our distinguished panelists.

During this hearing, the Subcommittee will examine two major issues. First, the
Subcommittee will examine reports of states losing tax revenue due to tobacco and
cigarette trafficking. Second, the Subcommittee will also examine arguments in
favor and against legislation that would enhance law enforcement’s ability to pursue
tobacco smugglers.

Every year tens of billions of cigarettes disappear into a lucrative black market
for tobacco products and are trafficked throughout the world. Smuggling harms pub-
lic health and minors by undermining tobacco tax policies. Smuggling also makes
tax-free cigarettes available to minors who might otherwise quit smoking. It is re-
ported that cigarette smuggling also helps finance criminal activity and terrorist or-
ganizations.

By diverting cigarettes while they are in the wholesale distribution chain, large-
scale smugglers generally avoid all taxes. Increasingly, cigarette smuggling is on the
rise throughout the United States. The U.S. Bureau of Alcohol, Tobacco, Firearms
and Explosives (ATF) has reported that the number of ATF tobacco smuggling in-
vestigations has increased from 10 in 1998 to 425 in 2005. Some of these investiga-
tions and convictions have occurred in Texas.

Currently, the Jenkins Act, 15 USC 375, requires any person who sells and ships
cigarettes across a state line to a buyer, other than a licensed distributor, to report
the sale to the buyer’s state tobacco collection officials. Compliance allows states to
collect a cigarette excise tax. There are misdemeanor penalties for violation. Smug-
glers are circumventing the Jenkins Act by virtue of internet-based tobacco sales.
Sales of tobacco through the internet has resulted in the loss of billions of dollars
in tax revenue.

The Contraband Cigarette Trafficking Act, 18 USC 2342, makes it illegal for per-
sons to knowingly ship, transport, receive, possess, sell, distribute, or purchase con-
traband cigarettes or contraband smokeless tobacco. It also prohibits a person from
knowingly making any false statement or representation with respect to information
required by law to be kept in the records of any person who ships, sells, distributes
cigarettes 1n excess of 10,000 in a single transaction.

Cigarette smuggling is on the rise due to the internet and sales to and between
Native American tribes and others. The PACT Act introduced by the Honorable An-
thony Weiner was introduced in November 2007. H.R. 4081 makes it a federal of-
fense for any seller to fail to comply with all state excise tax, sales tax licensing,
and tax stamping laws. H.R. 4081 also increases the Jenkins Act’s existing penalties
from a misdemeanor to a felony. It further empowers states to enforce the Jenkins
Act against out of state sellers sending delivery sales into its territory by giving the
Attorney General the power to seek injunctive relief and civil penalties. The Act pro-
hibits the shipment of cigarettes and tobacco through the US Postal Service and
provides the ATF with the ability to inspect a distributor’s business. Refusal to sub-
mit to inspection results in additional penalties. Internet sellers are required to
verify a seller’s age and identity through databases and the person accepting deliv-
ery must verify age and identity when signing for delivery.

The other proposal, HR 5589, Smuggled Tobacco Prevention Act of 2008 STOP
Act), which requires that all cigarette packages are clearly labeled for export to pre-
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vent illegal re-entry to the U.S. H.R. 5589 prohibits retaliation against whistle-
blowers, raises the penalties for violation to $10,000 and allows the State to bring
civil action for collection of State cigarette tax, and allows agreements between the
US and foreign countries to enter into information exchange agreements to combat
the threat of cigarette trafficking. The Act also requires packaging to be marked
with high tech stamp to expand record keeping in the chain of distribution. The bill
would add additional criminal offenses for trafficking in tobacco products, including
up to five years imprisonment.

These bills demonstrate good fiscal policy and good public health policy. I would
like to work with the sponsors to ensure passage of these bills.

I welcome today’s hearing and I look forward to hearing from today’s panelists.
Thank you. Mr. Chairman, I yield the remainder of my time.

——

PREPARED STATEMENT OF THE AMERICAN TRUCKING ASSOCIATIONS, INC.

The American Trucking Associations, Inc. (“ATA”) is a trade association of motor
carriers, state trucking associations, and national trucking conferences created to
promote and protect the interests of the trucking industry. Directly, and through its
affiliated organizations, the ATA represents over 30,000 companies and every type
and class of motor carrier operation in the United States, including parcel delivery
companies.

The ATA supports Congress in its endeavor to prevent tobacco smuggling, ensure
the collection of tobacco taxes, and keep cigarettes out of the hands of minors. The
ATA’s members have demonstrated their support of these important goals by imple-
menting policies that prohibit shipments of cigarettes to consumers. Testimony be-
fore this Subcommittee demonstrates that the carriers’ efforts have been successful.
The testimony demonstrates that tobacco smugglers do not ship contraband via car-
riers and instead have taken advantage of a loophole in existing law by shipping
via the U.S. Postal Service, premised on the Postal Service’s lack of legal authority
to refuse cigarette shipments. The provision in Section 3 of the Prevent All Ciga-
rette Trafficking Act of 2007 (“PACT Act”) to make cigarettes and smokeless tobacco
nonmailable matter will close this loophole. In addition, provisions of the PACT Act
that make violations of the Jenkins Act felonies, rather than misdemeanors, and
that allow state and local governments to bring actions in United States district
courts will strengthen the Jenkins Act by providing meaningful enforcement tools
for federal, state, and tribal governments, including by providing the means for
state attorneys general to pursue penalties and injunctive relief from out-of-state to-
bacco sellers.

The ATA believes that the provisions in the PACT Act that treat cigarettes and
smokeless tobacco as nonmailable matter and strengthen enforcement tools against
tobacco smugglers serve the stated purpose of the Act and will effectively address
existing problems in preventing tobacco smuggling. In contrast, provisions of the Act
that are directed to common carriers are unwarranted and will create unnecessary
burdens and inefficiencies in the transportation of goods. The national trucking in-
dustry is of massive size and scope and is an essential pillar of the American econ-
omy and lifestyle. The U.S. Department of Transportation’s Federal Motor Carrier
Safety Administration (“FMCSA”) estimates that there are almost 685,000 motor
carriers operating in interstate commerce.! In 2002, nearly eight billion tons of
freight (over 25 of domestic tonnage shipped) with a value of over $6 trillion moved
by truck.2 Every segment of our economy depends on reliable commercial carriers’
transportation and delivery services to deliver packages that have unyielding, time-
critical deadlines. The successful development of a national cargo transportation in-
dustry that can handle this massive volume of shipments is due in large part to
Congress’s mandate to eliminate burdensome and inefficient regulation of carriers’
services. Cargo carriers rely on that mandate to implement extensive, integrated
transportation and package-handling networks that use uniform procedures and
processes that allow carriers to focus on what they do best—moving billions of pack-
ages each year across the country to their ultimate destinations.

The proposed regulations of common carriers in the PACT Act are inconsistent
with and threaten the efficiencies created by existing federal laws that have deregu-
lated motor carriers’ transportation of property. Accordingly, the ATA urges amend-

1U.S. Dep’t of Transp., FMCSA, FY2008 Budget Estimates at 4A-9, available at http:/
www.fmesa.dot.gov/?documents?/about/?FMCSA?-FY-08-Budget-Est.pdf.

2U.S. Census Bureau, 2002 Economic Census, 2002 Commodity Flow Survey, tbl.1a (Dec.
2004), available at http://www.census?.?gov?/prod/ec02/ec02tcf-us.pdf.
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ment of H.R. 4081 to remove proposed regulation of common carriers and to ensure
that existing preemption of state laws regulating motor carriers’ price, route, or
service is unaffected by the PACT Act.

REGULATION OF CARRIERS IS NOT NECESSARY TO ACHIEVE THE PACT ACT’S GOALS AND
PLACES UNWARRANTED BURDENS ON CARRIERS

Consistent with the spirit of the PACT Act, the trucking industry already has
taken reasonable measures to address the problems sought to be addressed in the
Act. Carriers uniformly have policies that require shippers to comply with all appli-
cable laws for their shipments. The three major package-delivery companies—UPS,
Federal Express (“FedEx”), and DHL—all prohibit customers from using their serv-
ices to ship cigarettes to consumers. Carriers also have a history of cooperation with
law enforcement officials (with appropriate legal process) to supply information
about shipments and deliveries.

Notably, the major carriers chose to prohibit all shipments of cigarettes to con-
sumers even though many such shipments are lawful, including shipments from
state-licensed retailers. Carriers chose to implement uniform nationwide policies to
avoid the burdens and inefficiencies of having to check lists of authorized or unau-
thorized shippers or recipients that would require them to make determinations
about whether a particular package could be delivered.

The evidence before the Subcommittee is that carriers are not the source of the
problems sought to be addressed in the PACT Act. The Honorable Anthony Weiner,
a co-sponsor of the Act, stated during the May 1, 2008 hearing on the PACT Act
and the Smuggled Tobacco Prevention Act of 2008: “Right now, the only one that
is carrying it [smuggled cigarettes], ironically, is the United States Postal Service.”
This testimony was confirmed by David S. Lapp, Chief Counsel, Tobacco Enforce-
ment Unit, Office of the Attorney General of Maryland, who testified during the
same hearing that in regards to shipping cigarettes to consumers: “In our experi-
ence, we do Internet stings and our experience since those agreements [with carriers
not to deliver cigarettes to consumers] is that, I am not sure if it is 100 percent,
but it is close, are being delivered by the U.S. Postal Service.” Mr. Lapp’s written
testimony is to the same effect: “{Wle have curbed deliveries by all the major car-
riers except one—the U.S. Postal Service, which asserts that it has no legal author-
ity to refuse cigarette shipments.”

Carriers have achieved this remarkable degree of success in curbing deliveries of
cigarettes to consumers through notifying customers of their policies, making rea-
sonable efforts to intercept packages that appear to be in violation of their policies,
and disciplining shippers determined to be in violation of their policies. Due to the
volume of packages being delivered on a daily basis, however, carriers do not and
cannot determine the contents of each package.

Notwithstanding the evidence establishing that carriers are not the problem, the
PACT Act would impose requirements on carriers that go far beyond their current
efforts to enforce their policies to prohibit shipments of cigarettes to consumers. In
particular, the Act would create Section 2A(e)(2) of the Jenkins Act, making it un-
lawful for carriers to knowingly deliver any package from any person whose name
and address appears on a list compiled by the Attorney General of the United States
(the “List”) unless (1) the carrier had a good faith belief that the package does not
contain cigarettes or smokeless tobacco, (2) the delivery was made to a person law-
fully engaged in the business of manufacturing, distributing, or selling such tobacco,
or (3) the package weighs more than 100 pounds and the carrier does not know or
have reason to believe that it contains such tobacco. As explained in more detail
below, attempting to comply with this prohibition would require extensive efforts
from carriers to provide special handling for all packages tendered by anyone on the
List and face the threat of civil and criminal sanctions if they failed to identify and
intercept a package shipped in violation of the PACT Act’s requirements and the
carriers’ own policies. These added burdens and requirements are inconsistent with
Congress’s successful implementation of deregulation of the motor carrier industry,
which to date, has enabled the development of an efficient transportation network
that is essential to the Nation’s economy.

THE PROHIBITION AGAINST DELIVERIES FROM ANYONE ON THE LIST OF UNREGISTERED
OR NONCOMPLIANT DELIVERY SELLERS WOULD BE UNWORKABLE FOR CARRIERS

The prohibition against delivering packages from those who the Attorney General
places on a list of unregistered or noncompliant delivery sellers would impose exten-
sive burdens on carriers.

Carriers rely on uniform procedures to process and transport packages. The major
carriers rely on technology and highly-automated procedures to sort packages based
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on delivery destinations; they do not treat packages differently depending on who
shipped the package. These uniform procedures are the lifeblood of carriers and es-
sential to their ability to handle the overwhelming number of packages they deliver
each day. Requiring carriers to give special handling to packages that may be ten-
dered from someone on the Attorney General’s list will create inefficiencies that can
delay not only packages shipped by persons on the list but all packages in the car-
rier’s network.

First, carriers do not have a viable way to identify all packages shipped by a per-
son on the List when the list provides only name and addresses. Once a package
enters a carrier’s system, the carrier can identify and track that package based only
on the shipping account number or tracking number used to ship the package. A
shipping account number may be used for many different addresses and a person
at a given address may use different account numbers. Thus, even though carriers
have technology that can track packages in their systems, carriers cannot track or
locate packages based on the criteria used on the List: the name and address of the
shipper of the package.

Second, given their inability to identify all packages in their systems based on the
name and address of the shipper, the only conceivable way that carriers could at-
tempt to identify packages shipped by someone on the List would be to identify the
packages at the point that they were picked up from a shipper. To attempt to do
so, carriers would have to design systems to keep track of the names and addresses
on the List and to give special handling to all packages tendered from persons
whose names and addresses are on the List. This would require carriers to train
each and every driver who might pick up packages from an address on the List as
to what special procedures to use in picking up packages. Regardless of what proce-
dures were implemented, drivers would have to use judgment in making determina-
tions about how to treat packages shipped by someone whose name was similar but
not identical to the name on the list (e.g., “John Jones Ltd.” vs. “John Jones”). Once
packages were picked up, the carriers would have to segregate all packages from
any shipper whose name was on the List so that the carrier could attempt to deter-
mine whether or not it believed in good faith that the package contained cigarettes
or smokeless tobacco and, if so, whether the recipient of the package was lawfully
engaged in the manufacture or sale of tobacco (and thus that the package could be
delivered). The carrier also would have to design and implement systems to deal
with packages that it determined could not be delivered in compliance with the Act.

Third, carriers could not simply abandon all pick-ups from a specified address as
they are under an obligation to provide their services “on reasonable request.” 49
U.S.C. §14101(a). It would be inconsistent with existing federal policy for carriers
to refuse to provide all service from any address based on the fact that some pack-
ages tendered from the address may contain cigarettes or smokeless tobacco that
was shipped to an unauthorized recipient.

Fourth, even if carriers designed and implemented systems to give special han-
dling to all packages picked up from persons whose names and addresses appeared
on the List, carriers still could not identify all packages shipped by such persons.
Packages can be introduced into carriers’ transportation networks not only when
picked up by a driver but also through means such as unstaffed drop boxes, pack-
and-ship stores, or even by handing a package to a driver. As a result, it would be
impossible for carriers to i1dentify and intercept all packages shipped by any person
on the List.

Fifth, carriers also would have to look for markings on packages to determine if
they might contain cigarettes or smokeless tobacco and give special handling to all
such packages to determine whether they were shipped by someone on the List and,
if so, to ensure that they are not delivered to an unauthorized recipient.

THE PROHIBITION AGAINST DELIVERIES OF UNMARKED PACKAGES THAT CARRIERS
“SHOULD KNOW” CONTAIN CIGARETTES OR SMOKELESS TOBACCO WOULD BE UNWORK-
ABLE FOR CARRIERS

As amended by the PACT Act, Section 2A(b)(2) of the Jenkins Act would require
carriers to treat as “undeliverable matter” any package that the carrier “knows or
should know” contains cigarettes or smokeless tobacco, if the package is not labeled
with the statement required by the Act. Complying with this provision would re-
quire carriers to design and implement procedures to give special handling to iden-
tify packages with any markings that could give rise to an inference that the carrier
“should know” that the package contains cigarettes or smokeless tobacco; evaluate
whether the package has the precise markings required by the Act; and then pre-
vent delivery of the package if the markings did not comply with the Act.
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THE BURDENS OF ATTEMPTED COMPLIANCE WITH PROHIBITIONS AGAINST DELIVERY
WOULD CAUSE GROSS INEFFICIENCIES

Individually and cumulatively, the steps described above would cause dramatic in-
efficiencies for the nationwide transportation of property. The special handling re-
quired to attempt to identify and intercept packages that may have been shipped
by someone on the List or that do not have the required markings would require
extensive efforts that would affect all aspects of carriers’ transportation networks.
Creating exceptions and special handling for packages that might violate the PACT
Act would necessarily interfere with the uniform procedures on which carriers rely
and risk creating delays and bottle-necks for deliveries. Carriers would have to de-
vote significant resources to attempt to comply with the law to avoid potential civil
and criminal penalties if they failed to intercept a package tendered by a shipper
determined to thwart the carriers’ efforts.

THE REQUIREMENTS AND PENALTIES OF THE ACT ARE OVERLY BROAD

Attempted compliance with the prohibitions against delivery would effectively re-
strict carriers from delivering any package from persons on the List. Thus, if a per-
son is named on the List because of a failure to register or pay taxes in one state,
a carrier would be prohibited from making deliveries from the person in any state.
And if a person on the List cures whatever default had caused it to be added to
the List, it may take as long as four months for updates to the List to be created
and distributed. Carriers would be prohibited from making any deliveries from the
person until the updated List was received.

In addition, as amended by the PACT Act, Section 2A(e)(3)(B) of the Jenkins Act
would require carriers to maintain for a period of five years “any records kept in
the ordinary course of business relating to any deliveries interrupted” under the Act
(emphasis added). Carriers have varying types of records for each of the millions
of packages they deliver each day, across numerous data systems. It would be ex-
traordinarily burdensome to isolate and place a hold on all such “ordinary course”
records across all data systems that happen to relate to intercepted packages and
to maintain such records for a five-year period. At most, the record requirement
should extend to information sufficient to identify any intercepted package and its
delivery shipper, and the hold should be only for one year.

Finally, as amended by the PACT Act, Section 3(a)(2)(B)(i) of the Jenkins Act
would subject a common carrier and its employees to criminal penalties for any vio-
lation of the Jenkins Act (e.g. by making a delivery from someone on the List) if
the violation were committed “as consideration for” the receipt of or promise to pay
“anything of pecuniary value.” Private carriers deliver goods for compensation and
their employees are paid for the work they do in transporting and delivering prop-
erty. Thus, every violation could be considered to have been performed for pecuniary
value and every violation could subject carriers and their employees to criminal pen-
alties. The same is true for civil violations, which also may be imposed against car-
riers or their employees who act in consideration of “anything of pecuniary value”
(adding Section 3(b)(3)(i) of the Jenkins Act).

THE PREEMPTION CLAUSE THREATENS TO WEAKEN EXISTING PREEMPTION PROTECTIONS
FOR CARRIERS

Through the Federal Aviation Administration Authorization Act of 1994, Congress
has expressly barred states from enforcing laws “related to a price, route, or service
of any motor carrier . . . with respect to the transportation of property.” 49 U.S.C.
14501(c)(1). The Supreme Court recently confirmed the broad scope of that preemp-
tion. See Rowe v. NH Motor Transport Ass'n, 128 S. Ct. 989 (2008). The addition
of Section 2A(e)(4)(A) and (C) of the Jenkins Act would undermine FAAAA preemp-
tion by suggesting that the FAAAA does not preempt state laws regulating carriers’
deliveries and inviting state regulation of carriers’ deliveries. These provisions
should be deleted so that the PACT Act does not undermine the broad and effective
scope of preemption.

CONCLUSION

Common carriers have already proven to be successful in preventing the shipment
of cigarettes to consumers. The ATA believes that the PACT Act can effectively
strengthen ongoing efforts to combat tobacco smuggling by making cigarettes and
smokeless tobacco non-mailable, by increasing the penalties of the Jenkins Act, and
by allowing states to bring actions for injunctive relief and penalties for violation
of the Jenkins Act in federal courts. In contrast, those provisions of the PACT Act
that would impose burdens on carriers and subject carriers and their employees to
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civil and criminal penalties are unnecessary and would create dramatic inefficien-
cies in the motor carrier industry. By eliminating the provisions regulating common
carriers, the PACT Act will be able to accomplish its goals without adversely affect-
ing the transportation of goods that is so vital to our economy.

——

PREPARED STATEMENT OF SCOTT RAMMINGER, PRESIDENT, AMERICAN WHOLESALE
MARKETERS ASSOCIATION

Thank you for providing the opportunity to testify in support of HR 4081, legisla-
tion that would address the widespread problem of illegal Internet sales of ciga-
rettes. My name is Scott Ramminger and I am the President of the American
Wholesale Marketers Association (AWMA). AWMA represents more than 600 mem-
ber companies in the supply channel—distributors, manufacturers, suppliers, bro-
kers and retailers, all working together to get products to the consumer. Our indus-
try represents product sales of over $85 billion annually nationwide. The products
they distribute include tobacco, candy, foodservice, general merchandise, snacks and
health and beauty care to name just a few.

We thank the Members of the Committee for holding this hearing and for intro-
ducing legislation to address the serious problem of illegal Internet sales of ciga-
rettes. In this statement, I will summarize AWMA’s concerns over this issue and
express our support for HR 4081, the bill now before the Committee.

AWMA has cited illegal Internet sales of tobacco as one of the most pressing prob-
lems facing our industry. In 2005, our Association undertook a study to determine
just how widespread this problem was and whether various efforts to combat these
illegal sales were effective. As you know, an agreement was reached between major
credit card companies, states attorneys general, and the Bureau of Alcohol, Tobacco
and Firearms to halt the use of credit cards for Internet cigarette sales, and a vol-
untary effort was also made by various carriers—UPS and FedEx included—to end
delivery of these products, all in an attempt to crack down on these illegal sales.
Unfortunately, the results of our own study were very troubling and indicate that
despite these—and other—efforts to end these transactions, the illegal sale of these
products continues to flourish.

As a sampling of what our study found, AWMA easily used a credit card to pur-
chase 14 cartons of cigarettes—eight cartons were within the U.S. and six were from
foreign countries. Of the 30 random sites used to purchase cigarettes, 53% allowed
the use of a credit card—Visa, Diners, Mastercard, and/or American Express. And
none of the cigarettes purchased had any U.S. state tax stamps and in no case were
taxes collected at the time of purchase. It should be noted, that the AWMA notified
the Virginia Department of Taxation of the tax stamp omission and paid the appro-
priate amount of tax to comply with the law. Even more troubling, age verification
was virtually nonexistent. Most sites simply had a statement on the home page indi-
cating that a purchaser had to be of a certain age to buy cigarettes but nothing be-
yond to prevent an underage person from buying the cigarettes. Some asked for a
simple check off that the buyer was over 18.

It was clear from our informal study that efforts to restrict the illegal cigarette
sales via the Internet are falling short of the mark. We believe that federal legisla-
tion is needed to address this issue and we are supporting HR 4081.

From our industry’s perspective, every sale of an illegal tobacco product over the
Internet translates into a loss for responsible, legitimate, law-abiding distributors
and retailers across the country. And, it’s not just our industry that’s impacted—
states are losing millions of dollars each year in unpaid excise taxes and enforce-
ment expenses. And, more important, many of the cigarettes sold over the Internet
are ending up in the hands of under-age smokers because of the lack of safeguards
inherent in these types of remote sales.

I commend the Committee for its efforts on behalf of HR 4081 and for its recogni-
tion as to the need for federal legislation to address this serious problem. I urge the
Committee to approve HR 4081 and I appreciate the opportunity to submit this tes-
timony on behalf of the American Wholesale Marketers Association.

———
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Chairman Scott, Subcommittee members -- my name is Eric Proshansky. I am an
Assistant Corporation Counsel in the New York City Law Department. Thank you for the
opportunity to testify before this Subcommittee on tobacco trafficking, specifically in support of
H.R. 4081, the Prevent All Trafficking Act, commonly referred to as the PACT Act introduced
by Congressman Weiner.

Reducing tobacco use is one of the top priorities of New York City’s Mayor
Michael Bloomberg, for the simple reason that diseases caused by tobacco kill more New York
City residents than any other preventable cause of death -- more than one every hour. As you
may know, New York City has a very comprehensive tobacco control program, which includes
laws restricting smoking in public places, free and low cost tobacco cessation services and hard-
hitting television ads. Both New York City and New York State have made the legislative
decision to impose high taxes on tobacco products. Tobacco taxes are not only a source of state
and local revenue, but are a proven effective public health measure because they reduce tobacco
consumption. Of all of the available public health measures, economists and public health
experts tell us that increasing the cost of tobacco products is the most effective.

When cigarette prices go up, smoking goes down — especially among youth. Tobacco
control programs in New York City, particularly the city and state tax increases, contributed to a
50% reduction in teen smoking from 2001 to 2007. Among adults, there was a 20% reduction in
smoking from 2002 to 2006. This decline represents about 240,000 fewer adult smokers in New
York City.

Those gains are threatened by the current weak state of the laws controlling
tobacco smuggling. Congress recognized as early as 1949, through the passage of the Jenkins

Act (15 US.C. § 375 ef seq.), that so long as cigarette taxes differ in amount across state

_2-
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borders, consumers will cross those borders in search of a cheaper cigarette. Worse yet,
entrepreneurs in low tax locales will also exploit cross-border tax disparities via bulk shipments
of tobacco to high tax locales.” Before the advent of the Internet, the process of marketing and of
ordering cheap cigarettes from another state was mediated by newspapers, flyers and telephone.
See United States v. DeFiore, 720 F.2d 757 (2d Cir. 1983), cert. denied, 467 U.S. 1241 1984),
United States v. Brewer, 528 F2d 492, 496 (4™ Cir. 1975). These less efficient marketing
methods, combined with the relatively modest cross-border tax difference then existing, kept the
problem of cross-border smuggling in comparatively reasonable check. By the 21% Century,
both the Internet and the far steeper tax disparities across state borders — approaching $50 a
carton — have created a nearly perfect setting for a massive cross-border market of what are
commonly, and falsely, advertised as “tax-free” cigarettes. With cigarettes costing, for example,
$70 for a carton of premium cigarettes in New York City, it is an easy matter for a consumer to
log on to a computer, run a search for “tax-free cigarettes,” type a credit card number into one of
the hundreds of foreign and domestic websites uncovered by that search, and then sit back as the
United States Postal Service delivers the cigarettes from a distant, low-tax state to the
consumer’s door, perhaps as early as the next morning, at a cost of only $30 per carton. The $40
per carton “discount” obtained by the consumer consists almost entirely of the unpaid taxes

which the customer owes to New York City and State.

! See, for example, United States v. Brewer, 528 F.2d 492, 496 (4™ Cir. 1975): “The [Jenkins
Act] was enacted for three major reasons: ‘(1) The large and increasing loss of revenue to the
States caused by the evasion of sales and use taxes on cigarettes shipped in interstate commerce
to consumers’; ‘(2) The discrimination caused by this evasion against sellers of cigarettes in
States having a higher tax than the tax of the seller States’; and “(3) Zhe fact that this evasion
was accomplished through the use of the United States mail”” (citing S. Rep. No. 1147, 84th
Cong., 1st Sess., U.S. Code Cong. and Admin. News 2883 (1955)) (emphasis added)

.
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Many Internet cigarette misrepresent to their customers that their cross-border
purchases of cigarettes are “tax-free,” when in fact in virtually all states a buyer of cigarettes on
which excise taxes have not been paid by the seller must remit the taxes to the state. The
cigarettes are “tax-free” in the sense that the tax is not included in the selling prices, a product of
the fact that an out-of-state seller need not collect out-of-state taxes, see Quill v. North Dakota,
504 U.S. 298 (1992), but they are certainly not tax-free to the buyer, who by law remains liable
for the taxes. Many Internet sellers also tout their “tax-free” services by assuring customers that
the seller will “keep customer information private” or “is not required to share customer
information with state and local authorities,” a veiled assurance to the fact that the Internet seller
will violate the Jenkins Act by failing to report cross- border sales, thereby “protecting” the
customer from the possibility of a assessment that a taxing jurisdiction could undertake if they
manage to acquire an Internet seller’s customer list.”

‘What many of the Internet cigarette sites also represent to their customers — and in
this they are absolutely correct — is that it is perfectly legal for the cigarettes to be shipped to
them by the U.S. Mail.

A clear illustration of Internet tax avoidance is illustrated in records obtained by
New York City in settlement of a civil lawsuit. An analysis of the sales records of an Internet
cigarette seller located in the state of Virginia, where the cigarette tax is among the lowest in the
country, compared the number of cartons sold to residents of a given state with the amount of
tax the buyer would have had to pay to his home state. The attached graph prepared by the New
York City Department of Health, entitled “Shipments vs. State Tax” shows on the Y-axis, “Per

capita shipments (per million smokers),”the number of cartons purchased by customers residing

* See USA Today - March 8, 2005: “Online tax bill due for smokers,” reporting on the efforts of
states to recover unpaid cigarette taxes after obtaining customer lists from Internet sellers.

_4-



123

in various states, normalized for the states’ smoking population. The X-axis, “State Tax ($ per
carton),” shows the amount of the tax on a carton of cigarettes in the buyers’ state of residence.
As might be expected, if the purpose of buying over the Internet is to avoid the taxes in one’s
home state, the higher the cigarette tax in a given state, the greater the number of orders from
that state: residents of high-tax jurisdictions placed the greatest number of orders with this
Internet seller.

Tax losses resulting from evasion are by their nature notoriously difficult to
determine. A 2002 analysis by Prudential Financial Research estimated that in that year alone,
states lost $254.7 million in excise taxes as a result of Internet cigarette sales.” The table below
provides a hint of the magnitude of tax losses to New York City. Based on customer lists
received in settlements of lawsuits brought by New York City against Internet cigarette sellers,
the New York City Department of Finance billed New York City residents for the taxes owed on
their Internet cigarette purchases from several websites. The number of customers billed should
not be taken as the actual number of customers purchasing from the sites, as only customers with
large numbers of purchases were billed. Moreover, the five Internet sellers shown represent a
tiny fraction of the estimated hundreds of Internet sites that sell cigarettes, and only
approximately two years worth of sales are shown. New York State’s tax loss, equal in amount

to the City’s, is not shown, nor is that of any other State.

# NYC
COLLECTED; BILLED CUSTOMERS

BILLED _
affordablecigs.com £574,854] $956,340; 2,313
Cigoutlet.com $35,355; $120,845 136
Smokesdless.com 4177,068 $277,695 1,331
Dirtcheap.com * $1,427,868! $3,300,585 2,000
eSmokes.com * $1,064,340; $2,504,789 2,000;
Other $2,195
TOTAL $3,281,679 $7,160,254

* Still ongoing. Numbers reflect efforts from September 1, 2006 through September 1, 2007.
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Even this limited sample shows a not-inconsiderable tax loss, and also shows that the time and
labor-intensive methods of collection from individual purchasers only succeeds in recovering
approximately half of the loss.

The City discovered early in the course of its lawsuits against Internet cigarette
sellers that as fast as an Internet seller was shut down, another appeared in its place. The barriers
to entry to this business are negligible, and we learned from several defendants that the necessary
Internet software could be purchased for a few hundred dollars, with the necessary inventory
purchased on an as-needed basis from local convenience stores. Product delivery was equally
low-cost, generally provided by the U.S. Postal Service. Several of the businesses encountered
during the lawsuits were clearly operated from sellers’ garages.

Tt soon became clear that a solution to the problem of Internet sales required a
more efficient “choke-point” than litigation. Various states have recognized the efficiency of the
choke-point approach and have been relentlessly and effectively addressing Internet cigarette
sales by applying pressure to legitimate businesses to cease serving Internet cigarette sellers.
The states, acting through the National Association of Attorneys General, and with the assistance
of the Bureau of Alcohol, Tobacco, Firearms & Explosives, negotiated an unprecedented set of
agreements with credit card processors and common carriers in which members of those
industries have pledged to end any participation in the Internet cigarette business.

With common carriers out of the business, there is one remaining route for the
delivery of cigarettes sold over the Internet. Although the states, through The National
Association of Attorneys General, have repeatedly attempted to close that remaining route by
enlisting the voluntary cooperation of the Postal Service to halt or curtail the passage of

cigarettes through the mail. Although the Postal Service is willing to police the shipping of

_6-
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many items through the mails, it has been completely unwilling to address the issue of mailed
cigarettes. The Postal Service presently serves as a significant facilitator for tax evasion and the
delivery of cigarettes to underage smokers.

New York City strongly supports legislation such as the PACT Act that would
prohibit the Postal Service from delivering tobacco products as the most efficient and effective
way to eliminate tax evasion, contribute to public health and keep minors away from tobacco
products. The common carriers who have already agreed not to accept tobacco shipments
obviously believe they can implement such a prohibition and the Postal Service can do so also,
particularly if assisted by state and local government-sponsored civil litigation against violators,
as provided for in the PACT Act. Allowing state and especially, from my point of view, local
governments to bring such litigation will immeasurably increase the effectiveness of the PACT
Act and Turge you to ensure that any legislation on this subject include that provision.

The Jenkins Act was passed almost sixty years ago, to address precisely the same
ills that Internet cigarette sales produces now: the “large and increasing loss of revenue to the
states caused by the evasion of sales and use taxes on cigarettes shipped in interstate commerce
to consumers.” S. Rep. No. /{47, 84th Cong., [st Sess. (reprinted in U.S. Code Cong. and
Admin. News p. 2883 (1955)). As Congress then observed -- “individuals and organizations are
using the United States mails to circumvent state laws,” and “[a]dvertisements of organizations
specializing in this business cite the availability and use of the United States mails as proof of
legality of their operations.” Congress found that “respect for the laws of the sovereign states
will be furthered ... and ... the public interest will be served by [a] bill eliminating any inference
that the Federal Government approves of the circumventing of state laws.” 8. Rep. No. 644, 81st

Cong., 1st Sess., (reprinted in U.S. Code Cong. and Admin. News 2158, 2159-60 (1949)).
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The plain truth is that even before the advent of the Internet, the Jenkins Act,
which requires merely the reporting of cross-border sales by persons whose profit depends on the
ability to make clandestine cross-border sales, was a toothless tiger. By allowing consumers and
cigarette sellers to work together to circumvent state and city tax laws so easily, the states have
been losing untold millions of tax dollars annually; at the same time, the public benefit from the
tobacco tax increase was not being fully realized, with the result being avoidable illness and
death from smoking. The Jenkins Act in its present form does little to prevent the “large and
increasing loss of revenue to the states caused by the evasion of sales and use taxes on cigarettes
shipped in interstate commerce to consumers.” The states need a bill that does more than merely
eliminate “inferences that the Federal Government approves of the circumventing of state laws”

— and the PACT Act is such a bill.
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NACS.

April 14, 2008

The Honorable Anthony Weiner
1122 Longworth House Office Building
Washington, DC 20515

Dear Congressman Weiner:

On hehalf of the National Association of Convenience Stores ("NACS™), I wanted to express our
support for H.R. 4081, the Prevent All Cigarette Trafficking Act (PACT Act). Since 1961, NACS has
represented the interests of the convenience store industry. NACS is an international trade association
representing more than 2,200 retai] company members doing business in nearly 40 countries around the
world, with the majority of members based in the United States. Many of our members are small, family-
owned businesses. In fact, 70 percent of NACS members operate 10 stores or Jess. The industry &s a
whole employs more than 1.5 million people across the United States.

Sales of cigarettes and other tobacco products account for more than 35% of NACS member in-
store (non-moter fuel) sales, NACS members collect and remit taxes on these produets and follow laws on
age verification to sell them responsibly. Unfortunately, many Internet sellers of tobacco products do not
follow any of these laws putting NACS members that do collect and remit taxes at a severe competitive

and failure to verify age ate carmmon in the context of Internet sales. The state and local revenue losses
and the societal costs of the failure of Imternet sellers 1o follow the law are very large and difficult to fully
calculate.

While the Jenkins Act — which makes elear that taxes must b paid for remote sales of cigarettes —
has been the law of the land for half a century, it has rarely been enforced. 'This failure by the U.S.
Department of Justice is inexcusable and should be remedied whether or not the PACT Act becomes law,
But an update in the laws is also long overdue. Law enforcement needs better tools to help enforce the law
so that Internet sellers can no longer evade taxes, H.R_ 4081 provides the Justice Department those tools,

NACS belicves that the states also need the authority to enforce the law against Native American
tribal retailers that sell tobacco over the Internet, They are, in fact, a majority of the Intemet sellers
operating today, Because the revenue losses are pritcipally state revenues, state Attorneys General are
better sitnated (and more motivated) than other prosecutors to pursue these offenses. In cur view, state
Attorneys General need the authotity to enforce the Jemking Act aguinst tribal sellers. While FLR. 4081
does not do this, we believe it is g responsible and achievable first step toward enforcing the law on
Internet sales. We hope that the bill will pass quickly and that the Justice Department will use its new
authority to vigorously enforce the law so that we will not need to come back to Congress to seek
additional suthority for state enforcement,

Sincerely,

4@«%@@

Lyle Beckwith
Semior Vice President, Government Relations

The Association for Convenience & Petroleum Retailing
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1 All of
our buttsi ¥
PRICES START AT $11.50 PER CARTON

Marlboro $30.50
Newport $29.95

Discounted Cigarettes « Cigars
Chewing Tobacco &
Other Assorted

Tobacco Products

Open Mon.-Fri. 9AM-5:30PM Saturday 3AM-4PM
When YOU Mention You Saw This Ad in the N.Y. Post, AND
You Crder 10 or More Cartons, You WILL Get HALF Price
off Shipping...To Get This, You MUST Call ip the Order

ALSO
After Every 10 Orders, You Will Receive 1 Carton
FREE!!
719 Broad St., Salamanca, N.Y. 14779
- Call toll free 1 -800*337-2043 %
X: 1-716-945-4146 :

nypost.com

ew York Post, Saturday, April 12, 2008

_www.allofourbutts.com’
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Members of the Subcommittee on Crime, Terrorism, and Homeland Secunty of the U.S.
House Judiciary Committea, Authentix applauds your leadership in exploring ways to
end smuggling and counterfeiting of tobacco products. Thanks to Congressman
Doggett's tireless commitment and leadership through the introduction of HR 5688, HR
5589 will establish a high-tech federal tax stamp for cigarettes hamessing new
technaologies such as digital stamping, Leveraging educational programs, training and
equipping law enforcement with effective tools together we can eliminate the ability of
arganized crime to highjack our economy by rebbing our citizens of billions of excise tax
dollars that belong to them.

Authertix has hamessed nano-scaled engineering and top-natch training programs to
enable governments across the world such as India, Kenya, South Africa and Guyana
to recoup billions of dollars in lost excise tax revenue over the course of the past five
years.

As & global leader in excise tax recovery, the situation in the US is a growing program
with billicns of dollars at stake at the federal level, These precious tax dollars that
provide our nation with funds for schools, hospitals, roads, and defense are being high
jacked by very sophisticated organized global crime rings.

A Snapshot of the lllegal Cigarette Problem

Some other sources put the total loss at over 1 Billion. The global trade in illicit
cigareties is aslirrmtp to represent over 10% of cigarettes sold globally = about 500
BILLION cigarettes. Each year, the lllicit tobacco trade potentially represents up to $US
50 billion worth of losses o govemnments worldwide.

We all know, illicit trade in tobacco products significantly contributes to death and
disease caused by tobacco consumption and to the rise in tobacco consumption by
making cigareties "cheaper, more accessible and more difficult to regulate.” as taxes in
many states have climbed, so has the illicit cigarette trade. The Bureau of Alcohal,
Tobacco, Firearms and Explosives estlimates they made 35 arrests for lobacco
frafficking in 2003 and 162 such arrests in 2005 More than 700 new investigations have
been openad in the past five years, according to Phillip Awe, the chief tobacco enforcer
of the ATF*  As recent media articles have pointed out, the Bureau of Aleohal,
Tobacco, and Firearms, and Explosives have found that Russian, Armenian, Ukranian,
Chiese, Tawainese, and Middle Eastern (mainly Pakistani, Lebanese and Syrian)
organized crime groups are highly involved in the tfal’l'nckinég of contraband and
counterfeil cigarettes and counterfeit tax stamps for profit.

Examples of lllegal Cigarette Trafficking Schemes
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Smuggling cocurs in a variety of ways, including counterfeit and “grey” products, illegally
manufaciured, counterfeit tax stamps, Intermet and postal schemes, theft, and
smuggling across borders and into ports.

The Impact

As Mr. William Billingslea of the ATF states, “It's hard fo exaggerate the harm caused by
smugghng and counlerfeiting. Govemments miss oul on lax revenue, legitimate
manufaciurers suffer lost sales and damage (o their reputations, and consumers end up
with inferior products. What's more, the profits from smugghing and counterfeiting

provide seed money for ofther iNegal activities such as orgamized cnime and lerronsm.” ¢

What's Being Done isn't Enough
+ Inthe U5, states rely on tobacco stamping technologies from the 1950's to
protect tobacco tax revenues. These stamps have limited security and tracking
features which makes it much easier for counterfeiters and smugglers to foil the
tax recovery system in place

Unlike many countries such as Canada, Malaysia and The Czech Republic, the US
currently does not have a federal tax stamp and has no way of protecting our precious
excise tax dollars. This is a great risk every day

HR 5689's mandate for a digital stamp follows best practices of many other countries
from around the world that have implemented a "country” or federal tax stamp and
additionally ensures we, as a nation, are using the best readily available technology
such as a digital platform o ensure smugglers and organized crime can’t counterfait
stamps like they do now. As shown in the picture below, here are a few examplas from
Russia, Poland, and The Czech Republic.

Some will say digital technology is immature and we should stay with the status quo.
We would argue, and so would counitries from around the world, as well as many of our

2
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Fortune 500 clients, that indeed the technology does exist and has enabled our clients
fo recover over 35 billion in lost revenues in the last five years.

A high lech digital printed on demand federal tax stamp would be a leapfrog advance
from current countries practices and would significantly reduce the ability of criminals to
get smuggled and counterfeit product into our country and thus reduce the ability of
foreign operatives to highjack our valuable tax dollars.

ABOUT THE SOLUTION

Authentix Offers a Better Solution

Authentix offers a digital tax stamp solution thal enables governments to collect tobacco
tax revenues effectively and track the status of legally issued tax stamps electronically,
By using digitally printed on-demand stamps with remote and field verification capability,
this solution ensures a high level of securty and data integrity, accurate and
customizable reporting and makes it much easier for governments to recover lost
tobacco tax dollars.

Carlyle Senior Advisor, Charles Rossotti, whao from 1997 to 2002 served as
Commissioner of Internal Revenue Service believes, “In particular, Authentix' Excise
Tax Recovery Programs provide governmeant authorities with the ability 1o effectively
authenticate and track goods to ensure tax revenues are optimized rather than lost
altogether, @ major problem, for example, in tobacco and oil and gas industnies. | look
forward to working with the Authentix team to further expand the company's global client
base.”

The Authentix solution enables law enforcement authorities to authenticate the digital
stamps and verify the embedded information on the stamps in the field via simpie-lo-use
and sacure handheld instrumeants.
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Authentix Demonstraton Tax Stamp

= Securily Thimad o
ooy Gt Feature

Caremr? inbellig & Wars

1080709 20— Sernires Human Readals Code

00 Aty RS CE

Authentix digital fax samp walh midt<ayered securly foalunes and frack & frace technalogy

Authentix Advantages
= Multiple layers of security features leveraging nanoc-scale technology, tamper
resistance and intaglio printing
« Can frack each stamp as applied and distributed
« Delivers a digitally encrypted, counterfeit-resistant tax stamp
» Each stamp carries a unique serialized dentification code

About Indicia
You will or may hear much debate about Indicia. There should be no debate to utilize
readily available digital technology that is already in use today in major industries.

Indicia is Latin for “signs,” this term commonly refers to printed markings on direct
mailing that replaces a stamp in indicating postage. Indicia in the context of tax stamp
refers o a unique machine readable identification code that once applied and
authenticated on a product will indicate “tax and duty paid.” An indicia for a tax stamp
can be represented by a barcode and preferably a 20 barcode to significantly improve
information content per unit of surface area utilized. The US Post Office is the largest
user of indicia.

The indicia (barcode) is typically printed either directly on a product or its packaging
matenal or on a substrate (label or stamp) then is consequently applied 1o the product.
Printing on product, product packaging or labels that are applied to products is a
common praclice in many industries; &.g. pharmaceutical, foods, beverage, gift cards,
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Ink and printing suppliers have developed variely of products compatible with almost
any applications imaginable in the market place. There now FOA approved inks for
printing on ingestible products. Inks have been developed for industries where products
are exposad 1o harsh environments; e.g. automolive, aerospace and semiconductor
manufaciuring.

Thera are many options for inks and substrates compatible with tobacco tax stamp
applications whether the indicia is printed al a cigarette manufaciuring plant and
protected by the outer wrapping of the product packaging or if applied on labels applied
to the outer surface of the product. FDA approved and environmentally compatible inks
for tax stamp application are commercially available from muliple sources,

Conclusion

Authentix once again thanks the ATF and local law enforcement for putting their lives at
risk everyday to fight this organized crime that plagues our nation, Tobacco Free Kids
for their educational work around the world, and Congressman Doggett's leadership and
co-sponsors of HR 5689, and honorary members of the Subcommittee on Crime,
Terrorism, and Homeland Security of the U.S. House Judiciary Commitiee.

About Authentix
Authentix is a trusted partner of Governments and Brand Owners Worldwide

Authertix provides authentication solutions to the oil & gas, consumer goods, tobacco,
spirits, banknote & agrochemical industries. Our client list includes Fortune 500
companies and governments across the globe. In the past five years, Authentix has
helped our clients recover over 35 billion in lost revenues.

For more information, please contact Authentix at wiw authentix com or 469-737-4400
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X Big Was the Global licif Tobacco Trade Problem in 20067 Framework
Convention Alliance (FCA), June, 2007.
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WHO takes aim af fobacco Smuggling with new pact " Reuters. Fab, 15, 2008,
“With Taxes on the Rise, Cigaretie Smuggling Likely lo Increase,” Associaled Press,
April 11, 2008,

Cigarette Trafficking Grows as Taxes Climb The Heartland Institute, Budget & Tax
News. Jure 1, 2006,

“Wicit Cigarefte Trafficking and the Funding of Terrorism. " William Billingslea. ATF. The
Police Chief Magazine. February 2004,

The Counterfeit Trail. Tebacco Reporter magazing blog, February 2008,

“‘Cigaratte Smugghing Linked fo Terronsm.” Sari Horwitz. Washing ton Post. June 8,
2004
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TheTruth.com FACTory

An average of 4.5mg of nicotine is absorbed from 7.9g of chewing tobacco and an
average of 3.6mg of nicotine is absorbed from 2.5g moist snuff. You only absorb
1mg of nicotine per cigarette.

Nicotine is absorbed into the bloodstream more slowly with smokeless tobacco
than with cigarettes, but it continues to be absorbed more even after tobacco has
been removed from the mouth.

Using smokeless tobacco is also associated with gingivitis, dental caries, abrasion
and staining.

Long-term smokeless tobacco users are nearly fifty times more llkely to have
cancers of the cheek and gum than non-users.

Smokeless tobacco increases the risk of oral cancer.

Smokeless tobacco causes, or is strongly associated with, adverse effects on both
oral and systematic health.

Smokeless tobacco is addictive. :
Between 1999 and 2001, sales of moist snuff increased while sales of loose leaf
chewing tobacco and dry snuff and plug/twist fell. Nearly 64 million pounds of
moist snuff were sold in 2001, more than the other three types combined.
Advertising and promotional expenditures were also highest for moist snuff.

In 2000 and 2001, the two top advertising and promotional categories for
smokeless tobacco were promotional allowances (payments made to retailers to
facilitate sales) and retail value added (offers in which a smokeless tobacco
product and bonus item are packaged together as a single unit).

Since 1987, Big Tobacco has increased their spending on advertising and
promotions every year, reaching $236.7 million in 2001.

Revenues from smokeless tobacco sales reached $1.99 billion in 2000 and $2.13
billion in 2001.

Smokeless tobacco use among men declined between 1987 and 2000. The largest
declines were among those aged 18 to 24 years, people 65 years and older,
African-Americans, residents of the South, and persons in more rural areas.

In 2005, among adults aged 26 or older, 3% had used smokeless tobacco in the
past month. Among youths aged 12 to 17, the rate was 2%, and among young
adults aged 18 to 25, the rate was 5% percent.

The average age of first smokeless tobacco use for those aged 12 to 49 in 2005
was 18 years.

In 2005, three quarters of new smokeless tobacco users were male, and more than
half were under age 18 when they first tried it.

Smokeless tobacco use increased for 12th-grade males from 1986 until the early
1990s, but has declined since in all grades.

Smokeless tobacco use is higher among males (6%) than females (0.4%) for those
ages 12 and above.

)
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Adolescents who use smokeless tobacco are more likely to become cigarette
smokers.

3% of middle school students and 6% of high school students use smokeless
tobacco.

In 1988, one tobacco company brainstormed the idea of a colored cigarette to
"enhance wardrobe."

A study found that cigarettes contain methane. The same chemical that’s released
when a cow defecates.

In 2006, over 5 million people around the world died from tobacco products.
Hydrogen Cyanide is found in cigarette smoke. Hydrogen Cyanide is also used in
prison executions.

Acetic Acid is found in cigarettes. Acetic Acid is alsé found in floor wipes.
Insects have been found in cigarettes. Insects are also found in dirt.

Sodium Hydroxide is found in cigarettes. Sodium Hydroxide is also found in hair
remover. ‘

Acetanisole is found in cigarettes. Acetanisole is also an ingredient in some
perfumes. ’ : R

Toluene is found in cigarette smoke. Toluene is also found in dynamite.
Hydrogen cyanide is found in cigarette smoke. Hydrogen cyanide is also in rat
poison. )

Formaldehyde is found in cigarette smoke. Formaldehyde preserves the dead.
Geraniol is found in cigarettes. Geraniol is also found in pesticides.

Acetone is found in cigarette smoke. Acetone also removes nail polish.
Hydrazine is found in cigarettes. Hydrazine is also found in rocket fuel.

Toluene is found in cigarette smoke. Toluene is also found in gasoline.

Cadmium is found in cigarettes. Cadmium is also found in batteries.
Cinnemaldyhyde is found in cigarettes. Cinnemaldehyde is also found in pet
repellant.

Methanol is found in cigarettes. Methanol is also found in antifreeze.

Urea is found in cigarettes. Urea is also found in Pee.

Polonium-210 is found in cigarette smoke. Polonium-210 allegedly killed a
Russian spy in 2006. i

Problems with self esteem. Has menial, boring job. Probably leads fairly dull
existence. Grooming not a strong priority. These are all terms taken from Big
Tobacco’s files that have been used to describe different groups of potential
customers for their deadly, addictive products.

Cigarettes kill over 50 people an hour.

Each year, only about 5% of smokers succeed in quitting long-term. That's just 5
people out of every hundred.

An ingredient in mothballs- naphthalene- is also found in cigarette smoke.

There are 11 known human carcinogens in cigaretie smoke.

5.6 trillion cigarettes are produced by tobacco companies each year, amounting to
nearly 900 cigarettes for every man, woman and child in the world.

Tobacco is expected to kill 1 billion people this century. That’s 10 times the toll it
took in the 20th century.
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About 90% of all lung cancer deaths among U.S. women smokers are caused by
smoking.

A tobacco executive said that smoking is only as addictive as " sugar and salt and
internet access. "

In 1953, Phillip Morris advertised low-tar cigarettes as " the cigarette that takes
the FEAR out of smoking. "

In 2006, a judge found that to keep smokers addicted, Big Tobacco manipulated
nicotine levels. But too much nicotine can make you sick.

In 1978, one tobacco executive said that " unhappiness causes cancer. "
5,000,000 people around the world died from tobacco products last year.
Benzene, arsenic and cyanide are all poisons. They’re all in cigaretté smoke too.
According to the New York Times, in 1998, one tobacco executive said, "
Nobody knows what you’d turn to if you didn’t smoke. Maybe you’d beat your
wife. "

In 1971, when one tobacco executive was reminded that smoking can lead to
underweight babies, he said, " some women would prefer smaller babies. "

In 1997, a tobacco CEO said that if it was proven to his satisfaction that cigarettes
cause cancer, he’d probably shut (the company) down immediately to get a better
hold on things. Their website now admits that cigarettes cause cancer, but they’re
still open for business.

In 1996, the tobacco industry said that drinking one to.two glasses of whole milk
a day was riskier than second-hand smoke.

Around the 1980s, tobacco companies labeled African Americans - less educated,
prefer malt liquor, have problems with their own self-esteem.

As long ago as 1969, a tobacco company executive agreed to " avoid advertising
directed to young people. " Yet 10 years later, they supplied their products to be
featured in The Muppet Movie.

Big Tobacco labels their cigarettes with things like light, ultra-light and low-tar
even though they can be as deadly and addictive as regular cigarettes.

On their websites, tobacco companies encourage people to quit smoking.
However, in 2006, a court found that tobacco companies manipulate nicotine
levels to keep smokers addicted.

Last year, a former Russian spy was allegedly murdered using Polonium -210.
This radioactive chemical is also found in cigarette smoke, a fact at least one
tobacco company was aware of in 1964.

One tobacco company biologically engineered tobacco plants that have twice their
normal level of nicotine.

In 1983, one tobacco company brainstormed the idea of reachmg younger adult
customers in record stores.

One tobacco company supplied their product to be used in the G-rated ﬁlm The
Muppet Movie.

In 1988, one tobacco company brainstormed the idea of a colored cigarette to’ "
enhance wardrobe. " k
Human sweat contains urea and ammonia, So do cigarettes.
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Tobacco companies’ products kill 36,000 people every month, That’s more lives
thrown away than there are public garbage cans inNYC.

Sodium hydroxide is a caustic compound found in hair removal products. It’s also
found in cigarettes.

Tobacco kills over 20 times more people than murder.

Problems with self-esteem. Has menial, boring job. Emotionally insecure.
Passive-aggressive. Probably leads fairly dull existence. Grooming not a strong
priority. Lacks inner resources. Group conformist. Non-thinking. Not into ideas.
Insecure follower. These are all terms taken from Big Tobacco’s files that have
been used to describe different groups of potential customers for their deadly,
addictive products. -
Soups, cereals and other products we consume have to list ingredients on their
labels, but cigarettes, a product that Kills a third of its users, are not required to list
any of the 599 possible additives.

As of 2006, tobacco was still depicted in three-quartexs of youth rated movies and
90% of R-rated movies.

Sunburns can cause wrinkles; so can cigarettes.

In 1985, a tobacco industry brainstorming session came up with the idea of
reaching their " younger adult smokers " in candy stores.

In 1994, one tobacco company reported instances of " insect infestation " in their
cigarettes.

Smoking can lead to cataracts, the number one cause of vision loss in the world.
Secondhand smoke contains carbon monoxide. Smoking kills more than 9 times
as many people per year as car accidents.

In 1989, millions of cases of imported fruit were banned after a small amount of
cyanide was found in just two grapes. There’s 33 times more cyanide in a single
cigarette than was found in both of those grapes.

Because of the tobacco industry’s products, about 339 people in the U.S. die of
lung cancer every day.

There’s hydrogen cyanide in rat poison. The same stuff is in cigarette smoke.
Hydrogen cyanide has been used in prison executions. It’s also found in cigarette
smoke. .

Tobacco companies have been targeting women with their advertising for the last
70 years.

As late as 1999, tobacco companies placed in-store advertising signage at a
child’s eye level.

The impact of nicotine is jacked up because tobacco companies add ammonia to
cigarettes.

Every day, cows release methane gas into the air. From you know where. But
methane is also found somewhere else. Yesiree, in cigarette smoke.

69 animal and/or human carcinogens are in tobacco smoke.

Female college students are more likely to smoke daily than male college
students.

43.9% of young adults who are college age, but do not attend college, smoke.
25.7% of college students smoke.
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15% of college students smoke daily.

Smoking is responsible for the premature deaths of approximately 3 million
women since 1980.

One half of all lifetime smokers will die prematurely as a result of smoking.
There will be 1 billion tobacco deaths worldwide in the 21st century if current
trends continue.

There wete 100 million deaths worldwide from tobacco use in the 20th century.
The U.S., China, Russian Federation, Japan, and Indonesia are the five countries
that consume more than half of the world’s cigarettes.

10 million cigarettes are smoked every minute of every day around the world.
5.6 trillion cigarettes are produced by tobacco companies each year, amounting to
nearly 900 cigarettes per year for every man, woman, and child in the world.
There are 4.8 million deaths worldwide from smoking each year.

In 1997, one tobacco company CEO said he would probably "nstantly" shut his
doors " to get a better hold on things " if it were proved to his satisfaction that
smoking causes cancer. That same company now admits on their website that
smoking causes cancer, but they’re still open for business.

In 1985, one tobacco vice president wondered, in reference to smoking-related
deaths, if we should bau sleep since according to him the majority of people die in
their sleep.

Every 6.5 seconds, someone in the world dies from a smoking-related disease.
Each year only 4.7% of smokers succeed in quitting.

Each year 41% of smokers quit for at least a day.

About 70% of smokers say they want to quit.

22.3% of high school students smoke.

8.1% of middle school students smoke.

In just one year, cigarettes leave about 31,000 kids fatherless.

In just one year, cigarettes leave about 12,000 kids motherless. That's 33 mothers
aday.

About one third of youth smokers will eventually die from a tobacco-related
disease.

Every day, about 1,500 youth become daily smokers.

Every day, about 3,900 youth ages 12 to 17 try a cigarette for the first time.

1 out of 3 smokers begin smoking before the age of 14.

The majority of smokers begin before the age of 18 (80% before age 18, 90%
before age 20).

72.2 % of women reported wanting to quit and 41.9% made a quit attempt in
2000.

47.3% of women who have ever smoked have quit.

Pregnant women who smoke increase their risk of preterm delivery, low birth
weight, and SIDS.

18.1% of women in the U.S. smoke.

It is estimated that as mauy as 22% of pregnant women and girls smoke.

32% of White middle school students who smoke use light cigarettes.

46% of White high school studeuts who smoke use light cigarettes.
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24.1% of White men smoke compared to 20.4% of White women.

According to one tobacco company VP, in 2001, a company name change could
focus attention away from tobacco.

Every single day, in the U.S., the tobacco industry spends nearly $36 million on
advertising and promotions. )

39.2% of high school students report seeing advertisements for tobacco products
on the Internet.

34.1% of middle school students report seeing advertisements for tobacco
products on the Internet.

How do infants avoid secondhand smoke? "At some point they begin to crawl.”
Tobacco Executive, 1996.

61.4% of people below the poverty level reported wanting to quit smoking and
41.2% reported making a quit attempt in 2000.

Tn 2000, 33.6% of all people below the poverty level who had ever smoked
reported that they had successfully quit.

35% of Hispanic high school students who smoke use light cigarettes.

30% of Hispanic youth in middle school smoke light cigarettes.

18.9% of Hispanic men smoke, compared to 10.9% of Hispanic womer.
Smoking-attributable productivity losses for women are approximately $30.5
billion per year.

Smoking-attributable productivity losses for men are approximately $61.9 billion
per year.

11.2% of Asian American high school students smoke cigarettes.

In 2000, 44.7% of all Asian Americans who had ever smoked reported that they
had successfully quit.

41% of Asian American high school students who smoke use light cigarettes.
28% of Asian American middle school students who smoke use light cigarettes.
2% of Asian American middle school students smoke.

68.4% of African Americans reported wanting to quit smoking and 45% reported
making a quit attempt in 2000.

More than 25% of African American youth are exposed to secondhand smoke in
the home.

37.3% of African Americans who have ever smoked have quit.

1995 estimates put the tobacco-related death toll among African Americans at
45,000 per year.

During 1997-2001, smoking-attributable Health care costs and productivity losses
exceeded $167 billion per year.

During 1997-2001, smoking-attributable productivity losses totaled $92 billion
per year. e
In 1998, annual smoking-attributable medical expenditures were estimated at
$75.5 billion.

63% of high school smokers say they want to quit smoking.

In 2002, nearly 46 million Americans had successfully quit smoking.

Higher smoking rates are associated with lower education levels.
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Adults below the poverty level have an average smoking rate of 29.9% compared
to 20.6% for people at or above the poverty level.

In the past, Big Tobacco has compared the addictiveness of cigarettes with that of
television.

In the past, Big Tobacco has compared the addictiveness of cigarettes with coffee.
In the past, Big Tobacco has compared the addictiveness of cigarettes with
M&M’s.

In 1997, a Big Tobacco executive once said, under oath, that he believed Gummy
Bears were addictive like cigarettes. }

A tobacco company once gave $125,000 worth of food to a charity, according to
an estimate by The Wall Street Journal. Then, they spent well over $21 million
telling people about it. I guess when you sell a deadly, addictive product, you
need all the good PR you can get.

In 1995, a major tobacco company decided to boost cigarette sales by targeting
homeless people. They called their plan " Project SCUM: Sub Culture Urban
Marketing. "

In 1989, one tobacco company’s ideas for reaching minority customers included
to " be seen as a friend, " " build on black history " and " help them find jobs. "

In 1993, the Supreme Court decided that an inmate could sue a prison claiming
that exposure to his cellmate’s secondhand smoke could constitute cruel and
unusual punishment.

Tobacco companies actually went to court to fight for the right to keep tobacco
advertising near high schools. They won. Congrats, Big Tobacco!

In 1993, one tobacco company executive thought it would be a good idea to have
his employees mail " grassroots " complaints to airlines about their smoking bans,
pretending to be regular customers.

Cigarette companies advertised " light " cigarettes as less harmful to the smoker,
although they can deliver the same levels of tar and nicotine.

In 1985, one tobacco company brainstormed targeting potential smokers in school
bathrooms, playgrounds, YMCAs, and city parks.

The tobacco industry increased its spending on advertisements and promotions by
$2.7 billion between 2002 and 2003.

In 1972, a tobacco company considered adding honey to cigarettes because
teenagers like sweet products.

In 1984, a tobacco company called younger adult smokers " replacement smokers.
In 2002, U.S. consumers spent about $88.2 billion on tobacco products.

25% of middle and high school boys and 31% of middle and high school girls
smoke light cigarettes.

High school students are more likely than middle school students to smoke light
cigarettes. )

27% of middle school, and 22% of high school students who smoke,smoke
Newport.

Every year, tobacco-related disease kills over 178,000 women.

21.6% of Hispanic high school students smoke cigarettes.
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16.2% of all Hispanic adults smoke.

21.9% of White adults smoke.

25.4% of White high school students smoke cigarettes.

8.3% of White middle school students smoke cigarettes.

20.6% of Asian American men smoke compared to 6.1% of Asian American
women.

11.3% of all adult Asian Americans smoke.

11.4% of African American high school students smoke cigarettes.

7.5% of African American middle school students smoke cigarettes.

918 people die each year in the U.S. from smoking-related fires.

Of current smokers in the U.S., 719,000 have had a heart attack from smoking.
Over 8.5 million Americans live with tobacco-related illnesses.

Smoking during pregnancy results in 134s of about 900 infants every year in the
U.Ss.

Maternal smoking during pregnancy and exposure to secondhand smoke in
infancy double the risk of Sudden Infant Death Syndrome (SIDS).

In 1974, a tobacco company explored targeting customers as young as 14.

By the year 2020, tobacco is projected to kill about 10 million people a year
worldwide.

Cigarettes and other smoking materials are the number one cause of fire deaths in
the U.S.

Today, in the U.S., tobacco products will kill about 1,200 people.

About 90% of lung cancer deaths among women who continue to smoke are
tobacco related.

Since 1964, there have been 12 million tobacco-related deaths in the U.S.

The tobacco industry spent $13.11 billion in 2005 on advertising and promotions.
Hydrogen cyanide is in tobacco smoke. Hydrogen cyanide contributes to
cardiovascular disease and chronic obstructive lung disease.

Tn the U.S., tobacco kills more Americans than auto accidents, homicide, AIDS,
drugs and fires combined.

In the U.S., 3,000 people die each year from secondhand smoke-related lung
cancer.

101,454 people die from smoking-related respiratory diseases each year
(pneumonia, bronchitis, emphysema, chronic airways obstruction).

137,979 people die from smoking-related cardiovascular diseases each year.

In the U.S., 34,693 people die each year from cancers other than lung, trachea,
and bronchus caused by smoking.

In the U.S., 123,836 people die each year from lung, trachea, and bronchus
cancers caused by smoking. .

In the U.S., over 400,000 people die a tobacco-related death every year.
Radioactive Polonium-210 is found in cigarette smoke. Polonium-210 contributes
to lung and larynx cancer.

Cigarette smoking is the aumber one cause of preventable death in the U.S.

Pee contains urea. So do cigarettes. ’
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Nicotine has been found in the breast milk of smokers.

Chromium is in tobacco smoke. Chromium contributes to lung and larynx cancer.
Carbon monoxide is in tobacco smoke. Carbon monoxide contributes to
cardiovascular disease and chronic obstructive lung disease.

Acetaldehyde is in tobacco smoke. Acetaldehyde contributes to lung and larynx
carncer. :
Formaldehyde is in tobacco smoke.

Arsenic is in tobacco smoke.

Benzene is in tobacco smoke. Benzene contributes to lung and larynx cancer.
Ammonia boosts the impact of nicotine

Ammonia is in tobacco smoke.

Nicotine is addictive.

Nicotine is in tobacco smoke.

2-Naphthylamine, 4-Aminobiphenyl, Benzene, Vinyl Chloride, Propylene Oxide
Arsenic, Beryllium, Nickel, Chromium (only haxavalent), Cadmium, and
Polonium-210 are human carcinogens found in tobacco smoke.

11 known human carcinogens are in tobacco smoke.

599 additives are on the composite list released to the government in 1994 by
tobacco companies of what may be added to cigarettes. This list includes all
ingredients that are used although it does not tell which companies they are used
by or which brands they are used in.

Cigarette smoke contains more than 4,000 chemical compounds.

Nicotine reaches the brain within 10 seconds after smoke is inhaled.

One cigarette company genetically altered tobacco to have 50% more nicotine
than regular tobacco.

49% of middle school students who smoke say they want to quit.

Cigarette smokers are 20 times more likely to develop lung cancer than non-
smokers.

Since 1964, there have been 94,000 tobacco-related fetal and infant deaths in the
U.s.

Smoking causes impaired lung growth during childhood and adolescence.

In the U.S., smoking results in more than 5.6 million years of potential life lost
each year.

Of former smokers in the U.S., 637,000 have had a stroke from smoking.

Of former smokers in the U.S., 138,000 have lung cancer from smoking.

Of former smokers in the U.S., 1,154,000 have a cancer other than lung cancer
from smoking.

Of former smokers in the U.S., 1,755,000 have had a heart attack from smoking.
Of former smokers in the U.S., 1,743,000 have emphysema from smoking.

Of former smokers in the U.S., 1,872,000 have chronic bronchitis from smoking.
Of current smokers in the U.S., 384,000 have had a stroke from smoking.

Of current smokers in the U.S., 46,000 have lung cancer from smoking.

Of current smokers in the U.S., 358,000 have a cancer other than lung cancer
from smoking.

>
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Of current smokers in the U.S., 1,273,000 have emphysema from smoking.
Of current smokers in the U.S., 2,633,000 have chronic bronchitis from smoking.
In the U.S., 30,000 to 60,000 people die each year from secondhand smoke-

related heart disease.
In the U.S., about 50,000 people die each year from secondhand smoke-related

diseases



146

THE SENECA NATION OF INDIANS

P.0. Box 231 1490 Rt. 438
Salamanca, New York 14779 Irving, New York 14081
Phone (716) 945-1790 Phone (716) 532-4900
Fax (716) 945-1565 Fax (716) 532-6272

TESTIMONY OF MAURICE A. JOHN, SR., PRESIDENT OF THE
SENECA NATION OF INDIANS

before the
SUBCOMMITTEE ON CRIME, TERRORISM & HOMELAND SECURITY
of the

U.S. HOUSE OF REPRESENTATIVES COMMITTEE ON THE
JUDICIARY

HEARING ON H.R. 4081 AND H.R. 5689
May 1, 2008

Mr. Chairman and members of the Committee, I submit this
written testimony on behalf of the Seneca Nation of Indians and
ask that it be included in the record of this hearing.

The Seneca Nation of Indians ("Nation”) is recognized in
federal and New York State law as a tribal government. The
Nation is a signatory to numerous treaties and agreements with
the United States which govern the relations between the Nation,
the United States and state of New York, including matters of
commerce and taxation. They have their origins in deals under
which vast land holdings were transferred out of Seneca Nation
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control in exchange for express security and protection
guarantees for remaining Seneca Nation lands.

The Seneca Nation enforces a comprehensive Import-Export
Law it enacted in 2006 to regulate sales of tobacco and other
products on its Nation Territories. Its Import-Export Commission
regulates all aspects of tobacco and other product sales. Among
other functions, it -

. Prevents the importation of tobacco products into
Nation Territories by other than licensed stamping agents;

. Prevents the sale of tobacco products without the
affixation of a Nation import stamp and payment of the
import fee;

. Defines unstamped cigarettes as contraband;

. Requires accurate accounting of all stamps issued to
stamping agents;

. Restricts cigarette sales in excess of 9,800 cigarettes
(lower than the Federal threshold); and

. Imposes severe penalties, including loss of business
license, for trafficking in contraband cigarettes.

. Prevents the sale of tobacco products to minors under
age 18

As a result of its enactment and enforcement of its tribal
law, the Nation has gained control of tobacco and other sales
activities on its Territories. This has greatly enhanced the
Nation’s capacity to cooperate with the federal Bureau of Alcohol,
Tobacco, Firearms and Explosives (BATFE) in enforcing federal
law on the Nation’s Territories. Within the past year, the Nation

TESTIMONY OF THE SENECA NATION OF INDIANS PAGE 2
MaY 1, 2008 HEARING
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has successfully conducted three major investigations that have
resulted in large-scale seizures of contraband cigarettes, two of
which had the full support and involvement of the BATFE.

In July 2007, the Nation raided a smoke shop suspected of
trafficking in unstamped cigarettes that resulted in the seizure of
approximately 65,000 cartons of unstamped product. The retailer
forfeited a portion of the shipment, had its tobacco retailer license
suspended, and paid a six-figure civil assessment and
administrative fee to the Nation. The Nation also banished two
non-Indians from doing business on the Nation's Territories for a
period of two years.

One of the joint Nation-BATFE investigations involved action
against non-Indian residents of the City of Salamanca who were
illegally selling tobacco and motor fuel without collecting state
taxes. The Nation, ATFE and U.S. Postal Service worked
cooperatively to issue the appropriate warrants and collection of
evidence for further criminal proceedings.

Another joint Nation-BATFE investigation involved an
undercover operation and led to the arrest of a Long Island-based
NYS stamping agent who was illegally diverting cigarettes to an
unlicensed retailer in violation of both Nation and Federal laws.
The Nation imposed a six figure fine on the stamping agent and
permanently banned the non-Indians from the Nation's Territory.

Since these investigations have concluded within the Nation,
we can discuss them. There are other ongoing investigations
about which it would be counterproductive to discuss. Please be
assured that as a government with law enforcement
responsibilities for our Territories, the Seneca Nation of Indians is
committed to cooperation with federal authorities in the
implementation of federal and tribal law.

TESTIMONY OF THE SENECA NATION OF INDIANS PAGE 3
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We have reason to believe that the foregoing investigations
are among the largest tobacco enforcement actions taken by any
regulatory agency within the past year. They occurred as a result
of the Nation’s leadership, not despite it.

We are thus concerned by the extent and vigor of the
misstatements and erroneous assumptions that permeated the
remarks of various Members and witnesses at this hearing. In
particular, we are offended by the inaccuracies and
sensationalism that marked a staff report issued earlier this week
by Ranking Member Peter King, entitled Tobacco and Terror: How
Cigarette Smuggling is Funding our Enemies Abroad.

Some of the testimony submitted to this Subcommittee
charges that the Seneca Nation is complicit in the illegal
trafficking of tobacco. Instead, the Nation is, in fact, a leading
player on the national stage with respect to eliminating illegal
tobacco trafficking activity, and has likely done more to curtail
contraband trafficking in the past year than any State agency,
including that of New York State.

The Tobacco and Terror report focuses extensively on Arab
ties to contraband cigarette trafficking and asserts that the
"smuggling networks rely primarily on access to Native American
Indian Reservations for tax free cigarettes - for obvious reasons.”
Rather than cite repeated criminal proceedings to support this
allegation, the Tobacco and Terror report simply cites an
interview with unidentified federal and state law enforcement
officers. Federal law enforcement officials tell a different story.
At the Federal Tax Administrators Conference held in Madison, WI
on August 26, 2007, it was reported that three recent contraband
trafficking investigations all involved trafficking from low-tax
states (such as South Carolina) to high tax states (such as New
York). None involved trafficking from Indian nations generally and
none involved the Seneca Nation.

TESTIMONY OF THE SENECA NATION OF INDIANS PAGE 4
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There is no documented evidence that tobacco sales
occurring on Indian lands support terrorism except for a single
instance that occurred eight (8) years ago when two female
members of the Seneca Nation sold cigarettes to some Arabs in
Michigan who were later found to have links to a terrorist
organization in the Middle East. These two women were
prosecuted by the United States and punished for their
involvement in selling the cigarettes involved in the scheme.

To malign the entire Seneca Nation for the actions of two of
its members is preposterous. This is no more fair than it would
be for this Subcommittee to malign the entire State of New York
government for the actions of these same two women. Or to
impugn the integrity of the government of the State of Michigan
because some of its Arab residents funneled sales proceeds to a
terrorist organization overseas.

The inflammatory and unsupported allegations in the
Tobacco and Terror report undermines public understanding of
the proper role of the Seneca Nation of Indians. It is painfully
obvious to us that, what is behind the Tobacco and Terror report,
is a transparent attempt by certain elements within the
government of the State of New York to hitch their self-serving
cause to the fervor of a national anti-terrorism campaign. Why
else would this federal-level Subcommittee on the Judiciary be
concerned about the collection of New York state excise taxes?
Nothing could be further from the jurisdiction of this
Subcommittee. It betrays a fundamental misunderstanding of
federal Indian law and policy.

The Seneca Nation, our people and our lands, have been
immune from State taxation since the United States was formed.
Agreement after agreement has reiterated this tax immunity. It
is most notably protected by the United States in the Treaty of
Canandaigua of 1794, 7 5tat. 44. This federal obligation, to
protect the immunity of the Seneca Territory from the reach of

TESTIMONY OF THE SENECA NATION OF INDIANS PAGE 5
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taxation by the State of New York, should be the focus of this
Subcommittee. Instead, the Subcommittee, through its Tobacco
and Terror report, and through the unrebutted testimony of
Members and invited witnesses at this hearing, has attempted to
make the case for an abrogation of our sacred Indian treaty
rights with the imposition of New York State excise taxes on sales
occurring on our Nation Territories.

No matter how laudable the federal goals being pursued by
the U.S. Congress or this Subcommittee, any effort to grant state
government agents authority to enforce federal laws regarding
the sale or transportation of tobacco or other products from
Seneca Nation Territory without our consent is a violation of our
tribal sovereignty and our treaties with the United States.

Before this Subcommittee moves any legislation dealing with
tobacco sales, including H.R. 4081 and H.R. 5689, the Seneca
Nation asks that you pause to gather accurate, relevant, and
reliable information regarding the Seneca Nation's regulation of
tobacco sales taking place in our Territory. The Nation would like
to work with the staff of the Committee to incorporate a number
of amendments to both H.R. 4081 and H.R. 5689 that are
consistent with our Treaty provisions and our Import-Export Law.

Thank you for this opportunity to provide testimony.

TESTIMONY OF THE SENECA NATION OF INDIANS PAGE 6
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TEXT OF THE BILL, H.R. 4081, THE “PREVENT ALL CIGARETTE TRAFFICKING ACT OF
2007,” or “PACT Act”

110TH CONGRESS
1ST SESSION H. R. 4081

To prevent tobacco smuggling, to ensure the collection of all tobacco taxes, and for
other purposes.

IN THE HOUSE OF REPRESENTATIVES

NOVEMBER 5, 2007

Mr. WEINER introduced the following bill; which was referred to the Committee on
the Judiciary

A BILL

To prevent tobacco smuggling, to ensure the collection of all tobacco taxes, and for
other purposes.

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled,

SECTION 1. SHORT TITLE; FINDINGS; PURPOSES.

(a) SHORT TITLE.—This Act may be cited as the “Prevent All Cigarette Traf-
ficking Act of 2007” or “PACT Act”.
(b) FINDINGS.—Congress finds that—

(1) the sale of illegal cigarettes and smokeless tobacco products significantly
reduces Federal, State, and local government revenues, with Internet sales
alone accounting for billions of dollars of lost Federal, State, and local tobacco
tax revenue each year;

(2) Hezbollah, Hamas, al Qaeda, and other terrorist organizations have
profited from trafficking in illegal cigarettes or counterfeit cigarette tax stamps;

(3) terrorist involvement in illicit cigarette trafficking will continue to grow
because of the large profits such organizations can earn;

(4) the sale of illegal cigarettes and smokeless tobacco over the Internet,
and through mail, fax, or phone orders, make it cheaper and easier for children
to obtain tobacco products;

(5) the majority of Internet and other remote sales of cigarettes and smoke-
less tobacco are being made without adequate precautions to protect against
sales to children, without the payment of applicable taxes, and without com-
plying with the nominal registration and reporting requirements in existing
Federal law;

(6) unfair competition from illegal sales of cigarettes and smokeless tobacco
is taking billions of dollars of sales away from law-abiding retailers throughout
the United States;

(7) with rising State and local tobacco tax rates, the incentives for the ille-
gal sale of cigarettes and smokeless tobacco have increased;

(8) the number of active tobacco investigations being conducted by the Bu-
reau of Alcohol, Tobacco, Firearms, and Explosives rose to 452 in 2005;

(9) the number of Internet vendors in the United States and in foreign
countries that sell cigarettes and smokeless tobacco to buyers in the United
States has increased from only about 40 in 2000 to more than 500 in 2005; and

(10) the intrastate sale of illegal cigarettes and smokeless tobacco over the
Internet has a substantial effect on interstate commerce.

(c) PURPOSES.—It is the purpose of this Act to—

(1) require Internet and other remote sellers of cigarettes and smokeless to-
bacco to comply with the same laws that apply to law-abiding tobacco retailers;

(2) create strong disincentives to illegal smuggling of tobacco products;
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(3) provide government enforcement officials with more effective enforce-
ment tools to combat tobacco smuggling;

(4) make it more difficult for cigarette and smokeless tobacco traffickers to
engage in and profit from their illegal activities;

(5) increase collections of Federal, State, and local excise taxes on cigarettes
and smokeless tobacco; and

(6) prevent and reduce youth access to inexpensive cigarettes and smokeless
tobacco through illegal Internet or contraband sales.

SEC. 2. COLLECTION OF STATE CIGARETTE AND SMOKELESS TOBACCO TAXES.

(a) DEFINITIONS.—The Act of October 19, 1949 (15 U.S.C. 375 et seq.; commonly
referred to as the “Jenkins Act”) (referred to in this Act as the “Jenkins Act”), is
amended by striking the first section and inserting the following:

“SEC. 1. DEFINITIONS.

“As used in this Act, the following definitions apply:

“(1) ATTORNEY GENERAL.—The term ‘attorney general’, with respect to a
State, means the attorney general or other chief law enforcement officer of the
State, or the designee of that officer.

“(2) CIGARETTE.—

“(A) IN GENERAL.—For purposes of this Act, the term ‘cigarette’ shall—

“(i) have the same meaning given that term in section 2341 of title

18, United States Code; and

“@ii) include ‘roll-your-own tobacco’ (as that term is defined in sec-

tion 5702 of the Internal Revenue Code of 1986).

“(B) EXCEPTION.—For purposes of this Act, the term ‘cigarette’ does not
include a ‘cigar,” as that term is defined in section 5702 of the Internal Rev-
enue Code of 1986.

“(3) COMMON CARRIER.—The term ‘common carrier’ means any person
(other than a local messenger service or the United States Postal Service) that
holds itself out to the general public as a provider for hire of the transportation
by water, land, or air of merchandise, whether or not the person actually oper-
ates the vessel, vehicle, or aircraft by which the transportation is provided, be-
tween a port or place and a port or place in the United States.

“(4) CoNSUMER.—The term ‘consumer’ means any person that purchases
cigarettes or smokeless tobacco, but does not include any person lawfully oper-
ating as a manufacturer, distributor, wholesaler, or retailer of cigarettes or
smokeless tobacco.

“(5) DELIVERY SALE.—The term ‘delivery sale’ means any sale of cigarettes
or smokeless tobacco to a consumer if—

“(A) the consumer submits the order for such sale by means of a tele-
phone or other method of voice transmission, the mails, or the Internet or
other online service, or the seller is otherwise not in the physical presence
of the buyer when the request for purchase or order is made; or

“(B) the cigarettes or smokeless tobacco are delivered by use of a com-
mon carrier, private delivery service, or the mails, or the seller is not in
the physical presence of the buyer when the buyer obtains possession of the
cigarettes or smokeless tobacco.

“(6) DELIVERY SELLER.—The term ‘delivery seller’ means a person who
makes a delivery sale.

“(7) INDIAN COUNTRY.—The term ‘Indian country’ has the meaning given
that term in section 1151 of title 18, United States Code, except that within the
State of Alaska that term applies only to the Metlakatla Indian Community,
Annette Island Reserve.

“(8) INDIAN TRIBE.—The term ‘Indian tribe’, ‘tribe’, or ‘tribal’ refers to an In-
dian tribe as defined in section 4(e) of the Indian Self-Determination and Edu-
cation Assistance Act (25 U.S.C. 450b(e)) or as listed pursuant to section 104
of the Federally Recognized Indian Tribe List Act of 1994 (25 U.S.C. 479a-1).

“(9) INTERSTATE COMMERCE.—The term ‘interstate commerce’ means com-
merce between a State and any place outside the State, commerce between a
State and any Indian country in the State, or commerce between points in the
same State but through any place outside the State or through any Indian coun-

“(10) PERSON.—The term ‘person’ means an individual, corporation, com-
pany, association, firm, partnership, society, State government, local govern-
ment, Indian tribal government, governmental organization of such government,
or joint stock company.
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“(11) STATE.—The term ‘State’ means each of the several States of the
United States, the District of Columbia, the Commonwealth of Puerto Rico, or
any territory or possession of the United States.

“(12) SMOKELESS TOBACCO.—The term ‘smokeless tobacco’ means any finely
cut, ground, powdered, or leaf tobacco, or other product containing tobacco, that
is intended to be placed in the oral or nasal cavity or otherwise consumed with-
out being combusted.

“(13) TOBACCO TAX ADMINISTRATOR.—The term ‘tobacco tax administrator’
means the State, local, or tribal official duly authorized to collect the tobacco
tax or administer the tax law of a State, locality, or tribe, respectively.

“(14) USE.—The term ‘use’, in addition to its ordinary meaning, means the
consumption, storage, handling, or disposal of cigarettes or smokeless tobacco.”.
(b) REPORTS TO STATE TOBACCO TAX ADMINISTRATORS.—Section 2 of the Jenkins

Act (15 U.S.C. 376) is amended—

(1) by striking “cigarettes” each place it appears and inserting “cigarettes
or smokeless tobacco”;

(2) in subsection (a)—

(A) in the matter preceding paragraph (1)—

(1) by inserting “CONTENTS.—”after “(a)”

(i1) by striking “or transfers” and inserting “, transfers, or ships”;

(iii) by inserting “, locality, or Indian country of an Indian tribe”
after “a State”;

(iv) by striking “to other than a distributor licensed by or located
in such State,”; and

(v) by striking “or transfer and shipment” and inserting “, transfer,
or shipment”;

(B) in paragraph (1)—

(i) by striking “with the tobacco tax administrator of the State” and
inserting “with the Attorney General of the United States and with the
tobacco tax administrators of the State and place”; and

(i1) by striking “; and” and inserting the following: , as well as tele-
phone numbers for each place of business, a principal electronic mail
address, any website addresses, and the name, address, and telephone
number of an agent in the State authorized to accept service on behalf
of such person;”;

(C) in paragraph (2), by striking “and the quantity thereof.” and insert-
ing “the quantity thereof, and the name, address, and phone number of the
person delivering the shipment to the recipient on behalf of the delivery
seller, with all invoice or memoranda information relating to specific cus-
tomers to be organized by city or town and by zip code; and”; and

(D) by adding at the end the following:

“(3) with respect to each memorandum or invoice filed with a State under
paragraph (2), also file copies of such memorandum or invoice with the tobacco
tax administrators and chief law enforcement officers of the local governments
and Indian tribes operating within the borders of the State that apply their own
local or tribal taxes on cigarettes or smokeless tobacco.”;

(3) in subsection (b)—

(A) by inserting “PRESUMPTIVE EVIDENCE.—” after “(b)”;

(B) by striking “(1) that” and inserting “that”; and

(C) by striking “, and (2)” and all that follows and inserting a period;
and
(4) by adding at the end the following:

“(c) USE OF INFORMATION.—A tobacco tax administrator or chief law enforce-
ment officer who receives a memorandum or invoice under paragraph (2) or (3) of
subsection (a) shall use such memorandum or invoice solely for the purposes of the
enforcement of this Act and the collection of any taxes owed on related sales of ciga-
rettes and smokeless tobacco, and shall keep confidential any personal information
in such memorandum or invoice not otherwise required for such purposes.”.

(c) REQUIREMENTS FOR DELIVERY SALES.—The Jenkins Act is amended by in-
serting after section 2 the following:

“SEC. 2A. DELIVERY SALES.
“(a) IN GENERAL.—With respect to delivery sales into a specific State and place,
each delivery seller shall comply with—
“(1) the shipping requirements set forth in subsection (b);
“(2) the recordkeeping requirements set forth in subsection (c);
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“(3) all State, local, tribal, and other laws generally applicable to sales of
cigarettes or smokeless tobacco as if such delivery sales occurred entirely within
the specific State and place, including laws imposing—

“(A) excise taxes;

“(B) licensing and tax-stamping requirements;

“(C) restrictions on sales to minors; and

“(D) other payment obligations or legal requirements relating to the
sale, distribution, or delivery of cigarettes or smokeless tobacco; and
“(4) the tax collection requirements set forth in subsection (d).

“(b) SHIPPING AND PACKAGING.—

“(1) REQUIRED STATEMENT.—For any shipping package containing cigarettes
or smokeless tobacco, the delivery seller shall include on the bill of lading, if
any, and on the outside of the shipping package, on the same surface as the
delivery address, a clear and conspicuous statement providing as follows: ‘CIGA-
RETTES/SMOKELESS TOBACCO: FEDERAL LAW REQUIRES THE PAY-
MENT OF ALL APPLICABLE EXCISE TAXES, AND COMPLIANCE WITH
APPLICABLE LICENSING AND TAX-STAMPING OBLIGATIONS'.

“(2) FAILURE TO LABEL.—Any shipping package described in paragraph (1)
that is not labeled in accordance with that paragraph shall be treated as non-
deliverable matter by a common carrier or other delivery service, if the common
carrier or other delivery service knows or should know the package contains
cigarettes or smokeless tobacco. If a common carrier or other delivery service
believes a package is being submitted for delivery in violation of paragraph (1),
it may require the person submitting the package for delivery to establish that
it is not being sent in violation of paragraph (1) before accepting the package
for delivery. Nothing in this paragraph shall require the common carrier or
other delivery service to open any package to determine its contents.

“(3) WEIGHT RESTRICTION.—A delivery seller shall not sell, offer for sale, de-
liver, or cause to be delivered in any single sale or single delivery any cigarettes
or smokeless tobacco weighing more than 10 pounds.

“(4) AGE VERIFICATION.—

“(A) IN GENERAL.—Notwithstanding any other provision of law, a deliv-
ery seller who mails or ships tobacco products—

“(1) shall not sell, deliver, or cause to be delivered any tobacco prod-
ucts to a person under the minimum age required for the legal sale or
purchase of tobacco products, as determined by the applicable law at
the place of delivery;

“(i1) shall use a method of mailing or shipping that requires—

“(I) the purchaser placing the delivery sale order, or an adult
who is at least the minimum age required for the legal sale or pur-
chase of tobacco products, as determined by the applicable law at
the place of delivery, to sign to accept delivery of the shipping con-
tainer at the delivery address; and

“(II) the person who signs to accept delivery of the shipping
container to provide proof, in the form of a valid, government-
issued identification bearing a photograph of the individual, that
the person is at least the minimum age required for the legal sale
or purchase of tobacco products, as determined by the applicable
law at the place of delivery; and
“(ii) shall not accept a delivery sale order from a person without—

“(I) obtaining the full name, birth date, and residential address
of that person; and

“(II) verifying the information provided in subclause (1),
through the use of a commercially available database or aggregate
of databases, consisting primarily of data from government sources,
that are regularly used by government and businesses for the pur-
pose of age and identity verification and authentication, to ensure
that the purchaser is at least the minimum age required for the
legal sale or purchase of tobacco products, as determined by the ap-
plicable law at the place of delivery.

“(B) LiMITATION.—No database being used for age and identity
verification under subparagraph (A)(iii) shall be in the possession or under
the control of the delivery seller, or be subject to any changes or supplemen-
tation by the delivery seller.

“(c) RECORDS.—

“(1) IN GENERAL.—Each delivery seller shall keep a record of any delivery

sale, including all of the information described in section 2(a)(2), organized by
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the State, and within such State, by the city or town and by zip code, into which
such delivery sale is so made.

“(2) RECORD RETENTION.—Records of a delivery sale shall be kept as de-
scribed in paragraph (1) in the year in which the delivery sale is made and for
the next 4 years.

“(3) ACCESS FOR OFFICIALS.—Records kept under paragraph (1) shall be
made available to tobacco tax administrators of the States, to local governments
and Indian tribes that apply their own local or tribal taxes on cigarettes or
smokeless tobacco, to the attorneys general of the States, to the chief law en-
forcement officers of such local governments and Indian tribes, and to the Attor-
ney General of the United States in order to ensure the compliance of persons
making delivery sales with the requirements of this Act.

“(d) DELIVERY.—

“(1) IN GENERAL.—Except as provided in paragraph (2), no delivery seller
may sell or deliver to any consumer, or tender to any common carrier or other
delivery service, any cigarettes or smokeless tobacco pursuant to a delivery sale
unless, in advance of the sale, delivery, or tender—

“(A) any cigarette or smokeless tobacco excise tax that is imposed by
the State in which the cigarettes or smokeless tobacco are to be delivered
has been paid to the State;

“(B) any cigarette or smokeless tobacco excise tax that is imposed by
the local government of the place in which the cigarettes or smokeless to-
bacco are to be delivered has been paid to the local government; and

“(C) any required stamps or other indicia that such excise tax has been
paid are properly affixed or applied to the cigarettes or smokeless tobacco.
“(2) EXCEPTION.—Paragraph (1) does not apply to a delivery sale of smoke-

less tobacco if the law of the State or local government of the place where the
smokeless tobacco is to be delivered requires or otherwise provides that delivery
sellers collect the excise tax from the consumer and remit the excise tax to the
State or local government, and the delivery seller complies with the require-
ment.

“(e) LisT OF UNREGISTERED OR NONCOMPLIANT DELIVERY SELLERS.—

“(1) IN GENERAL.—

“(A) INITIAL LIST.—Not later than 90 days after this subsection goes
into effect under the Prevent All Cigarette Trafficking Act of 2007, the At-
torney General of the United States shall compile a list of delivery sellers
of cigarettes or smokeless tobacco that have not registered with the Attor-
ney General, pursuant to section 2(a) or that are otherwise not in compli-
ance with this Act, and—

“(1) distribute the list to—
“(I) the attorney general and tax administrator of every State;
“(II) common carriers and other persons that deliver small
packages to consumers in interstate commerce, including the
United States Postal Service; and
“(ITT) at the discretion of the Attorney General of the United
States, to any other persons; and
“(i1) publicize and make the list available to any other person en-
gaged in the business of interstate deliveries or who delivers cigarettes
or smokeless tobacco in or into any State.

“(B) LisT CONTENTS.—To the extent known, the Attorney General of the
United States shall include, for each delivery seller on the list described in
subparagraph (A)—

“@1) all names the delivery seller uses in the transaction of its busi-
ness or on packages delivered to customers;

“(ii) all addresses from which the delivery seller does business or
ships cigarettes or smokeless tobacco;

“(iii) the website addresses, primary e-mail address, and phone
number of the delivery seller; and

“(iv) any other information that the Attorney General determines
fvould facilitate compliance with this subsection by recipients of the
ist.

“(C) UPDATING.—The Attorney General of the United States shall up-
date and distribute the list at least once every 4 months, and may dis-
tribute the list and any updates by regular mail, electronic mail, or any
other reasonable means, or by providing recipients with access to the list
through a nonpublic website that the Attorney General of the United States
regularly updates.
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“(D) STATE, LOCAL, OR TRIBAL ADDITIONS.—The Attorney General of the
United States shall include in the list under subparagraph (A) any noncom-
plying delivery sellers identified by any State, local, or tribal government
under paragraph (5), and shall distribute the list to the attorney general
or chief law enforcement official and the tax administrator of any govern-
ment submitting any such information and to any common carriers or other
persons who deliver small packages to consumers identified by any govern-
ment pursuant to paragraph (5).

“(E) CONFIDENTIALITY.—The list distributed pursuant to subparagraph
(A) shall be confidential, and any person receiving the list shall maintain
the confidentiality of the list but may deliver the list, for enforcement pur-
poses, to any government official or to any common carrier or other person
that delivers tobacco products or small packages to consumers. Nothing in
this section shall prohibit a common carrier, the United States Postal Serv-
ice, or any other person receiving the list from discussing with the listed
delivery sellers the delivery sellers’ inclusion on the list and the resulting
effects on any services requested by such listed delivery seller.

“(2) PROHIBITION ON DELIVERY.—

“(A) IN GENERAL.—Commencing on the date that is 60 days after the
date of the initial distribution or availability of the list under paragraph
(1)(A), no person who receives the list under paragraph (1), and no person
who delivers cigarettes or smokeless tobacco to consumers, shall knowingly
complete, cause to be completed, or complete its portion of a delivery of any
package for any person whose name and address are on the list, unless—

“(i) the person making the delivery knows or believes in good faith
that the item does not include cigarettes or smokeless tobacco;

“(i1) the delivery is made to a person lawfully engaged in the busi-
ness of manufacturing, distributing, or selling cigarettes or smokeless
tobacco; or

“(ii1) the package being delivered weighs more than 100 pounds
and the person making the delivery does not know or have reasonable
f)ause to believe that the package contains cigarettes or smokeless to-

acco.

“(B) IMPLEMENTATION OF UPDATES.—Commencing on the date that is 30
days after the date of the distribution or availability of any updates or cor-
rections to the list under paragraph (1), all recipients and all common car-
riers or other persons that deliver cigarettes or smokeless tobacco to con-
sumers shall be subject to subparagraph (A) in regard to such corrections
or updates.

“(3) SHIPMENTS FROM PERSONS ON LIST.—

“(A) IN GENERAL.—In the event that a common carrier or other delivery
service delays or interrupts the delivery of a package it has in its posses-
sion because it determines or has reason to believe that the person ordering
the delivery is on a list distributed under paragraph (1)—

“@1) the person ordering the delivery shall be obligated to pay—

“(I) the common carrier or other delivery service as if the deliv-
ery of the package had been timely completed; and

“(II) if the package is not deliverable, any reasonable addi-
tional fee or charge levied by the common carrier or other delivery
service to cover its extra costs and inconvenience and to serve as

a disincentive against such noncomplying delivery orders; and

“@i1) if the package is determined not to be deliverable, the common
carrier or other delivery service shall, in its discretion, either provide
the package and its contents to a Federal, State, or local law enforce-
ment agency or destroy the package and its contents.

“(B) RECORDS.—A common carrier or other delivery service shall main-
tain, for a period of 5 years, any records kept in the ordinary course of busi-
ness relating to any deliveries interrupted pursuant to this paragraph and
provide that information, upon request, to the Attorney General of the
United States or to the attorney general or chief law enforcement official
or tax administrator of any State, local, or tribal government.

“(C) CONFIDENTIALITY.—Any person receiving records under subpara-
graph (B) shall use such records solely for the purposes of the enforcement
of this Act and the collection of any taxes owed on related sales of cigarettes
and smokeless tobacco, and the person receiving records under subpara-
graph (B) shall keep confidential any personal information in such records
not otherwise required for such purposes.

“(4) PREEMPTION.—
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“(A) IN GENERAL.—No State, local, or tribal government, nor any polit-
ical authority of 2 or more State, local, or tribal governments, may enact
or enforce any law or regulation relating to delivery sales that restricts de-
liveries of cigarettes or smokeless tobacco to consumers by common carriers
or other delivery services on behalf of delivery sellers by—

“(i) requiring that the common carrier or other delivery service
verify the age or identity of the consumer accepting the delivery by re-
quiring the person who signs to accept delivery of the shipping con-
tainer to provide proof, in the form of a valid, government-issued iden-
tification bearing a photograph of the individual, that such person is
at least the minimum age required for the legal sale or purchase of to-
bacco products, as determined by either State or local law at the place
of delivery;

“(i1) requiring that the common carrier or other delivery service ob-
tain a signature from the consumer accepting the delivery;

“(iii) requiring that the common carrier or other delivery service
verify that all applicable taxes have been paid;

“(iv) requiring that packages delivered by the common carrier or
other delivery service contain any particular labels, notice, or mark-
ings; or

“(v) prohibiting common carriers or other delivery services from
making deliveries on the basis of whether the delivery seller is or is
not identified on any list of delivery sellers maintained and distributed
by any entity other than the Federal Government.

“(B) RELATIONSHIP TO OTHER LAWS.—Nothing in this paragraph shall
be construed to prohibit, expand, restrict, or otherwise amend or modify—

c d“(i) section 14501(c)(1) or 41713(b)(4) of title 49, United States

ode;

“(i1) any other restrictions in Federal law on the ability of State,
local, or tribal governments to regulate common carriers; or

“(iii) any provision of State, local, or tribal law regulating common
carriers that falls within the provisions of chapter 49 of the United
States Code, sections 14501(c)(2) or 41713(b)(4)(B).

“(C) STATE LAWS PROHIBITING DELIVERY SALES.—Nothing in the Prevent
All Cigarette Trafficking Act of 2007, or the amendments made by that Act,
may be construed to preempt or supersede State laws prohibiting the deliv-
ery sale, or the shipment or delivery pursuant to a delivery sale, of ciga-
rettes or smokeless tobacco to individual consumers.

“(5) STATE, LOCAL, AND TRIBAL ADDITIONS.—

“(A) IN GENERAL.—Any State, local, or tribal government shall provide
the Attorney General of the United States with—

“(1) all known names, addresses, website addresses, and other pri-
mary contact information of any delivery seller that offers for sale or
makes sales of cigarettes or smokeless tobacco in or into the State, lo-
cality, or tribal land but has failed to register with or make reports to
the respective tax administrator, as required by this Act, or that has
been found in a legal proceeding to have otherwise failed to comply
with this Act; and

“(i1) a list of common carriers and other persons who make deliv-
eries of cigarettes or smokeless tobacco in or into the State, locality, or
tribal lands.

“(B) UPDATES.—Any government providing a list to the Attorney Gen-
eral of the United States under subparagraph (A) shall also provide updates
and corrections every 4 months until such time as such government notifies
the Attorney General of the United States in writing that such government
no longer desires to submit such information to supplement the list main-
tained and distributed by the Attorney General of the United States under
paragraph (1).

“(C) REMOVAL AFTER WITHDRAWAL.—Upon receiving written notice that
a government no longer desires to submit information under subparagraph
(A), the Attorney General of the United States shall remove from the list
under paragraph (1) any persons that are on the list solely because of such
government’s prior submissions of its list of noncomplying delivery sellers
of cigarettes or smokeless tobacco or its subsequent updates and correc-
tions.

“(6) DEADLINE TO INCORPORATE ADDITIONS.—The Attorney General of the
United States shall—
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“(A) include any delivery seller identified and submitted by a State,
local, or tribal government under paragraph (5) in any list or update that
is distributed or made available under paragraph (1) on or after the date
that is 30 days after the date on which the information is received by the
Attorney General of the United States; and

“(B) distribute any such list or update to any common carrier or other
person who makes deliveries of cigarettes or smokeless tobacco that has
been identified and submitted by another government, pursuant to para-
graph (5).

“('7) NOTICE TO DELIVERY SELLERS.—Not later than 14 days prior to includ-
ing any delivery seller on the initial list distributed or made available under
paragraph (1), or on any subsequent list or update for the first time, the Attor-
ney General of the United States shall make a reasonable attempt to send no-
tice to the delivery seller by letter, electronic mail, or other means that the de-
livery seller is being placed on such list or update, with that notice citing the
relevant provisions of this Act.

“(8) LIMITATIONS.—

“(A) IN GENERAL.—Any common carrier or other person making a deliv-
ery subject to this subsection shall not be required or otherwise obligated
to—

“(i) determine whether any list distributed or made available under
paragraph (1) is complete, accurate, or up-to-date;

“(i1) determine whether a person ordering a delivery is in compli-
ance with this Act; or

“(iii) open or inspect, pursuant to this Act, any package being deliv-
ered to determine its contents.

“(B) ALTERNATE NAMES.—Any common carrier or other person making
a delivery subject to this subsection shall not be required or otherwise obli-
gated to make any inquiries or otherwise determine whether a person or-
dering a delivery is a delivery seller on the list under paragraph (1) who
is using a different name or address in order to evade the related delivery
restrictions, but shall not knowingly deliver any packages to consumers for
any such delivery seller who the common carrier or other delivery service
knows is a delivery seller who is on the list under paragraph (1) but is
using a different name or address to evade the delivery restrictions of para-
graph (2).

“(C) PENALTIES.—Any common carrier or person in the business of de-
livering packages on behalf of other persons shall not be subject to any pen-
alty under section 14101(a) of title 49, United States Code, or any other
provision of law for—

“(i) not making any specific delivery, or any deliveries at all, on be-
half of any person on the list under paragraph (1);

“(i1) not, as a matter of regular practice and procedure, making any
deliveries, or any deliveries in certain States, of any cigarettes or
smokeless tobacco for any person or for any person not in the business
of manufacturing, distributing, or selling cigarettes or smokeless to-
bacco; or

“(ii) delaying or not making a delivery for any person because of
reasonable efforts to comply with this Act.

“(D) OTHER LIMITS.—Section 2 and subsections (a), (b), (c), and (d) of
this section shall not be interpreted to impose any responsibilities, require-
ments, or liability on common carriers.

“(f) PRESUMPTION.—For purposes of this Act, a delivery sale shall be deemed to
have occurred in the State and place where the buyer obtains personal possession
of the cigarettes or smokeless tobacco, and a delivery pursuant to a delivery sale
is deemed to have been initiated or ordered by the delivery seller.”.

(d) PENALTIES.—The Jenkins Act is amended by striking section 3 and inserting
the following:

“SEC. 3. PENALTIES.

“(a) CRIMINAL PENALTIES.—

“(1) IN GENERAL.—Except as provided in paragraph (2), whoever violates
any provision of this Act shall be guilty of a felony and shall be imprisoned not
more than 3 years, fined under title 18, United States Code, or both.

“(2) EXCEPTIONS.—

“(A) GOVERNMENTS.—Paragraph (1) shall not apply to a State, local, or
tribal government.



160

“(B) DELIVERY VIOLATIONS.—A common carrier or independent delivery
service, or employee of a common carrier or independent delivery service,
shall be subject to criminal penalties under paragraph (1) for a violation of
section 2A(e) only if the violation is committed intentionally—

“(i) as consideration for the receipt of, or as consideration for a
promise or agreement to pay, anything of pecuniary value; or

“@1) for the purpose of assisting a delivery seller to violate, or oth-
erwise evading compliance with, section 2A.

“(b) CIvVIL PENALTIES.—

“(1) IN GENERAL.—Except as provided in paragraph (3), whoever violates
any provision of this Act shall be subject to a civil penalty in an amount not
to exceed—

“(A) in the case of a delivery seller, the greater of—

“(1) $5,000 in the case of the first violation, or $10,000 for any other
violation; or

“(ii) for any violation, 2 percent of the gross sales of cigarettes or
smokeless tobacco of such person during the 1-year period ending on
the date of the violation.

“(B) in the case of a common carrier or other delivery service, $2,500
in the case of a first violation, or $5,000 for any violation within 1 year of
a prior violation.

“(2) RELATION TO OTHER PENALTIES.—A civil penalty under paragraph (1)
for a violation of this Act shall be imposed in addition to any criminal penalty
under subsection (a) and any other damages, equitable relief, or injunctive relief
awarded by the court, including the payment of any unpaid taxes to the appro-
priate Federal, State, local, or tribal governments.

“(3) EXCEPTIONS.—

“(A) DELIVERY VIOLATIONS.—An employee of a common carrier or inde-
pendent delivery service shall be subject to civil penalties under paragraph
(1) for a violation of section 2A(e) only if the violation is committed inten-
tionally—

“(i) as consideration for the receipt of, or as consideration for a
promise or agreement to pay, anything of pecuniary value; or

“@1) for the purpose of assisting a delivery seller to violate, or oth-
erwise evading compliance with, section 2A.

“(B) OTHER LIMITATIONS.—No common carrier or independent delivery
service shall be subject to civil penalties under paragraph (1) for a violation
of section 2A(e) if—

“(i) the common carrier or independent delivery service has imple-
mented and enforces effective policies and practices for complying with
that section; or

“(i1) an employee of the common carrier or independent delivery
service who physically receives and processes orders, picks up pack-
ages, processes packages, or makes deliveries, takes actions that are
outside the scope of employment of the employee in the course of the
violation, or that violate the implemented and enforced policies of the
common carrier or independent delivery service described in clause (i).”.

(e) ENFORCEMENT.—The Jenkins Act is amended by striking section 4 and in-

serting the following:
“SEC. 4. ENFORCEMENT.

“(a) IN GENERAL.—The United States district courts shall have jurisdiction to

prevent and restrain violations of this Act and to provide other appropriate injunc-
tive or equitable relief, including money damages, for such violations.

“(b) AUTHORITY OF THE ATTORNEY GENERAL.—The Attorney General of the

United States shall administer and enforce the provisions of this Act.

“(c) STATE, LOCAL, AND TRIBAL ENFORCEMENT.—
“(1) IN GENERAL.—

“(A) STANDING.—A State, through its attorney general (or a designee
thereof), or a local government or Indian tribe that levies a tax subject to
section 2A(a)(3), through its chief law enforcement officer (or a designee
thereof), may bring an action in a United States district court to prevent
and restrain violations of this Act by any person (or by any person control-
ling such person) or to obtain any other appropriate relief from any person
(or from any person controlling such person) for violations of this Act, in-
cluding civil penalties, money damages, and injunctive or other equitable
relief.
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“(B) SOVEREIGN IMMUNITY.—Nothing in this Act shall be deemed to ab-
rogate or constitute a waiver of any sovereign immunity of a State or local
government or Indian tribe against any unconsented lawsuit under this Act,
or otherwise to restrict, expand, or modify any sovereign immunity of a
State or local government or Indian tribe.

“(2) PROVISION OF INFORMATION.—A State, through its attorney general, or
a local government or Indian tribe that levies a tax subject to section 2A(a)(3),
through its chief law enforcement officer (or a designee thereof), may provide
evidence of a violation of this Act by any person not subject to State, local, or
tribal government enforcement actions for violations of this Act to the Attorney
General of the United States or a United States attorney, who shall take appro-
priate actions to enforce the provisions of this Act.

“(3) USE OF PENALTIES COLLECTED.—

“(A) IN GENERAL.—There is established a separate account in the
Treasury known as the ‘PACT Anti-Trafficking Fund’. Notwithstanding any
other provision of law and subject to subparagraph (B), an amount equal
to 50 percent of any criminal and civil penalties collected by the United
States Government in enforcing the provisions of this Act shall be trans-
ferred into the PACT Anti-Trafficking Fund and shall be available to the
Attorney General of the United States for purposes of enforcing the provi-
sions of this Act and other laws relating to contraband tobacco products.

“(B) ALLOCATION OF FUNDS.—Of the amount available to the Attorney
General under subparagraph (A), not less than 50 percent shall be made
available only to the agencies and offices within the Department of Justice
that were responsible for the enforcement actions in which the penalties
concerned were imposed or for any underlying investigations.

“(4) NONEXCLUSIVITY OF REMEDY.—

“(A) IN GENERAL.—The remedies available under this section and sec-
tion 3 are in addition to any other remedies available under Federal, State,
local, tribal, or other law.

“(B) STATE COURT PROCEEDINGS.—Nothing in this Act shall be con-
strued to expand, restrict, or otherwise modify any right of an authorized
State official to proceed in State court, or take other enforcement actions,
on the basis of an alleged violation of State or other law.

“(C) TRIBAL COURT PROCEEDINGS.—Nothing in this Act shall be con-
strued to expand, restrict, or otherwise modify any right of an authorized
Indian tribal government official to proceed in tribal court, or take other en-
forcement actions, on the basis of an alleged violation of tribal law.

“(D) LOCAL GOVERNMENT ENFORCEMENT.—Nothing in this Act shall be
construed to expand, restrict, or otherwise modify any right of an author-
ized local government official to proceed in State court, or take other en-
forcement actions, on the basis of an alleged violation of local or other law.

“(d) PERSONS DEALING IN ToBACCO PRODUCTS.—Any person who holds a permit
under section 5712 of the Internal Revenue Code of 1986 (regarding permitting of
manufacturers and importers of tobacco products and export warehouse proprietors)
may bring an action in a United States district court to prevent and restrain viola-
tions of this Act by any person (or by any person controlling such person) other than
a State, local, or tribal government.

“(e) NOTICE.—

“(1) PERSONS DEALING IN TOBACCO PRODUCTS.—Any person who commences
a civil action under subsection (d) shall inform the Attorney General of the
United States of the action.

“(2) STATE, LOCAL, AND TRIBAL ACTIONS.—It is the sense of Congress that
the attorney general of any State, or chief law enforcement officer of any locality
or tribe, that commences a civil action under this section should inform the At-
torney General of the United States of the action.

“(f) PuBLIC NOTICE.—

“(1) IN GENERAL.—The Attorney General of the United States shall make
available to the public, by posting such information on the Internet and by
other appropriate means, information regarding all enforcement actions under-
taken by the Attorney General or United States attorneys, or reported to the
Attorney General, under this section, including information regarding the reso-
lution of such actions and how the Attorney General and the United States at-
torney have responded to referrals of evidence of violations pursuant to sub-
section (c)(2).

“(2) REPORTS TO CONGRESS.—The Attorney General shall submit to Con-
gress each year a report containing the information described in paragraph

(1
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SEC. 3. TREATMENT OF CIGARETTES AND SMOKELESS TOBACCO AS NONMAILABLE MATTER.

Section 1716 of title 18, United States Code, is amended—

(1) by redesignating subsections (j) and (k) as subsections (k) and (1), respec-
tively; and

(2) by inserting after subsection (i) the following:

“(j) ToBAacco ProDUCTS.—

“(1) PROHIBITION.—

“(A) IN GENERAL.—Except as provided in subparagraphs (C) and (D), all
cigarettes (as that term is defined in section 1(2) of the Act of October 19,
1949 (15 U.S.C. 375; commonly referred to as the ‘Jenkins Act’)) and smoke-
less tobacco (as that term is defined in section 1(12) of that Act), are non-
mailable and shall not be deposited in or carried through the mails. The
United States Postal Service shall not accept for delivery or transmit
through the mails any package that it knows or has reasonable cause to
believe contains any cigarettes or smokeless tobacco made nonmailable by
this subsection.

“(B) REASONABLE CAUSE TO BELIEVE.—For purposes of this section, no-
tification to the United States Postal Service by the Attorney General, a
United States attorney, or a State Attorney General that an individual or
entity is primarily engaged in the business of transmitting cigarettes or
smokeless tobacco made nonmailable by this section shall constitute reason-
able cause to believe that any packages presented to the United States
Postal Service by such individual or entity contain nonmailable cigarettes
or smokeless tobacco.

“(C) C1GARS.—Subparagraph (A) shall not apply to cigars (as that term
is defined in section 5702(a) of the Internal Revenue Code of 1986).

“(D) GEOGRAPHIC EXCEPTION.—Subparagraph (A) shall not apply to
mailings within or into any State that is not contiguous with at least 1
other State of the United States. For purposes of this paragraph, ‘State’
means any of the 50 States or the District of Columbia.

“(2) PACKAGING EXCEPTIONS INAPPLICABLE.—Subsection (b) shall not apply
to any tobacco product made nonmailable by this subsection.

“(3) SEIZURE AND FORFEITURE.—Any cigarettes or smokeless tobacco made
nonmailable by this subsection that are deposited in the mails shall be subject
to seizure and forfeiture, and any tobacco products so seized and forfeited shall
either be destroyed or retained by Government officials for the detection or
prosecution of crimes or related investigations and then destroyed.

“(4) ADDITIONAL PENALTIES.—In addition to any other fines and penalties
imposed by this chapter for violations of this section, any person violating this
subsection shall be subject to an additional penalty in the amount of 10 times
the retail value of the nonmailable cigarettes or smokeless tobacco, including all
Federal, State, and local taxes.

“(5) Use OF PENALTIES.—There is established a separate account in the
Treasury known as the ‘PACT Postal Service Fund’. Notwithstanding any other
provision of law, an amount equal to 50 percent of any criminal and civil fines
or monetary penalties collected by the United States Government in enforcing
the provisions of this subsection shall be transferred into the PACT Postal Serv-
ice Fund and shall be available to the Postmaster General for the purpose of
enforcing the provisions of this subsection.”.

SEC. 4. COMPLIANCE WITH MODEL STATUTE OR QUALIFYING STATUTE.

(a) IN GENERAL.—A Tobacco Product Manufacturer or importer may not sell in,
deliver to, or place for delivery sale, or cause to be sold in, delivered to, or placed
for delivery sale in a State that is a party to the Master Settlement Agreement, any
cigarette manufactured by a Tobacco Product Manufacturer that is not in full com-
pliance with the terms of the Model Statute or Qualifying Statute enacted by such
State requiring funds to be placed into a qualified escrow account under specified
conditions, or any regulations promulgated pursuant to such statute.

(b) JURISDICTION TO PREVENT AND RESTRAIN VIOLATIONS.—

(1) IN GENERAL.—The United States district courts shall have jurisdiction
to prevent and restrain violations of subsection (a) in accordance with this sub-
section.

(2) INITIATION OF ACTION.—A State, through its attorney general, may bring
an action in the United States district courts to prevent and restrain violations
of subsection (a) by any person (or by any person controlling such person).

(3) ATTORNEY FEES.—In any action under paragraph (2), a State, through
its attorney general, shall be entitled to reasonable attorney fees from a person
found to have willfully and knowingly violated subsection (a).
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(4) NONEXCLUSIVITY OF REMEDIES.—The remedy available under paragraph
(2) is in addition to any other remedies available under Federal, State, or other
law. No provision of this Act or any other Federal law shall be held or construed
to prohibit or preempt the Master Settlement Agreement, the Model Statute (as
defined in the Master Settlement Agreement), any legislation amending or com-
plementary to the Model Statute in effect as of June 1, 2006, or any legislation
substantially similar to such existing, amending, or complementary legislation
hereinafter enacted.

(5) OTHER ENFORCEMENT ACTIONS.—Nothing in this subsection shall be con-
strued to prohibit an authorized State official from proceeding in State court or
taking other enforcement actions on the basis of an alleged violation of State
or other law.

(6) AUTHORITY OF THE ATTORNEY GENERAL.—The Attorney General of the
United States may administer and enforce subsection (a).

(c) DEFINITIONS.—In this section the following definitions apply:

(1) DELIVERY SALE.—The term “delivery sale” means any sale of cigarettes
or smokeless tobacco to a consumer if—

(A) the consumer submits the order for such sale by means of a tele-
phone or other method of voice transmission, the mails, or the Internet or
other online service, or the seller is otherwise not in the physical presence
of the buyer when the request for purchase or order is made; or

(B) the cigarettes or smokeless tobacco are delivered by use of a com-
mon carrier, private delivery service, or the mails, or the seller is not in
the physical presence of the buyer when the buyer obtains possession of the
cigarettes or smokeless tobacco.

(2) IMPORTER.—The term “importer” means each of the following:

(A) SHIPPING OR CONSIGNING.—Any person in the United States to
whom nontaxpaid tobacco products manufactured in a foreign country,
Puerto Rico, the Virgin Islands, or a possession of the United States are
shipped or consigned.

(B) MANUFACTURING WAREHOUSES.—Any person who removes cigars or
cigarettes for sale or consumption in the United States from a customs-
bonded manufacturing warehouse.

(C) UNLAWFUL IMPORTING.—Any person who smuggles or otherwise un-
lawfully brings tobacco products into the United States.

(3) MASTER SETTLEMENT AGREEMENT.—The term “Master Settlement Agree-
ment” means the agreement executed November 23, 1998, between the attor-
neys general of 46 States, the District of Columbia, the Commonwealth of Puer-
to Rico, and 4 territories of the United States and certain tobacco manufactur-
ers.

(4) MODEL STATUTE; QUALIFYING STATUTE.—The terms “Model Statute” and
“Qualifying Statute” means a statute as defined in section IX(d)(2)(e) of the
Master Settlement Agreement.

(5) TOBACCO PRODUCT MANUFACTURER.—The term “Tobacco Product Manu-
facturer” has the meaning given that term in section II(uu) of the Master Set-
tlement Agreement.

SEC. 5. INSPECTION BY BUREAU OF ALCOHOL, TOBACCO, FIREARMS, AND EXPLOSIVES OF
RECORDS OF CERTAIN CIGARETTE AND SMOKELESS TOBACCO SELLERS.

(a) IN GENERAL.—Any officer of the Bureau of Alcohol, Tobacco, Firearms, and
Explosives may, during normal business hours, enter the premises of any person de-
scribed in subsection (b) for the purposes of inspecting—

(1) any records or information required to be maintained by such person
under the provisions of law referred to in subsection (d); or

(2) any cigarettes or smokeless tobacco kept or stored by such person at
such premises.

(b) COVERED PERSONS.—Subsection (a) applies to any person who engages in a
delivery sale, and who ships, sells, distributes, or receives any quantity in excess
of 10,000 cigarettes, or any quantity in excess of 500 single-unit consumer-sized
cans or packages of smokeless tobacco, within a single month.

(c) RELIEF.—

(1) IN GENERAL.—The district courts of the United States shall have the au-
thority in a civil action under this subsection to compel inspections authorized

by subsection (a).

(2) VioLATIONS.—Whoever violates subsection (a) or an order issued pursu-
ant to paragraph (1) shall be subject to a civil penalty in an amount not to ex-
ceed $10,000 for each violation.
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(d) COVERED PROVISIONS OF LAW.—The provisions of law referred to in this sub-
section are—
(1) the Act of October 19, 1949 (15 U.S.C. 375; commonly referred to as the
“Jenkins Act”);
(2) chapter 114 of title 18, United States Code; and
(3) this Act.
(e) DELIVERY SALE DEFINED.—In this section, the term “delivery sale” has the
nilleargng given that term in 2343(e) of title 18, United States Code, as amended by
this Act.

SEC. 6. EXCLUSIONS REGARDING INDIAN TRIBES AND TRIBAL MATTERS.

(a) IN GENERAL.—Nothing in this Act or the amendments made by this Act is
intended nor shall be construed to affect, amend, or modify—

(1) any agreements, compacts, or other intergovernmental arrangements be-
tween any State or local government and any government of an Indian tribe (as
that term is defined in section 4(e) of the Indian Self-Determination and Edu-
cation Assistance Act (25 U.S.C. 450b(e)) relating to the collection of taxes on
cigarettes or smokeless tobacco sold in Indian country (as that term is defined
in section 1151 of title 18, United States Code);

(2) any State laws that authorize or otherwise pertain to any such intergov-
ernmental arrangements or create special rules or procedures for the collection
of State, local, or tribal taxes on cigarettes or smokeless tobacco sold in Indian
country;

(3) any limitations under existing Federal law, including Federal common
law and treaties, on State, local, and tribal tax and regulatory authority with
respect to the sale, use, or distribution of cigarettes and smokeless tobacco by
or to Indian tribes or tribal members or in Indian country;

(4) any existing Federal law, including Federal common law and treaties,
regarding State jurisdiction, or lack thereof, over any tribe, tribal members, or
tribal reservations; and

(5) any existing State or local government authority to bring enforcement
actions against persons located in Indian country.

(b) COORDINATION OF LAW ENFORCEMENT.—Nothing in this Act or the amend-
ments made by this Act shall be construed to inhibit or otherwise affect any coordi-
nated law enforcement effort by 1 or more States or other jurisdictions, including
Indian tribes, through interstate compact or otherwise, that—

(1) provides for the administration of tobacco product laws or laws per-
taining to interstate sales or other sales of tobacco products;

(2) provides for the seizure of tobacco products or other property related to
a violation of such laws; or

(3) establishes cooperative programs for the administration of such laws.

(c) TREATMENT OF STATE AND LOCAL GOVERNMENTS.—Nothing in this Act or the
amendments made by this Act is intended, and shall not be construed to, authorize,
deputize, or commission States or local governments as instrumentalities of the
United States.

(d) ENFORCEMENT WITHIN INDIAN COUNTRY.—Nothing in this Act or the amend-
ments made by this Act is intended to prohibit, limit, or restrict enforcement by the
Attorney General of the United States of the provisions herein within Indian coun-
try.

(e) AMBIGUITY.—Any ambiguity between the language of this section or its ap-
plication and any other provision of this Act shall be resolved in favor of this sec-
tion.

SEC. 7. EFFECTIVE DATE.

(a) IN GENERAL.—Except as provided in subsection (b), this Act shall take effect
on the date that is 90 days after the date of enactment of this Act.

(b) BATFE AUTHORITY.—Section 5 shall take effect on the date of enactment of
this Act.

SEC. 8. SEVERABILITY.

If any provision of this, or an amendment made by this Act or the application
thereof to any person or circumstance is held invalid, the remainder of the Act and
the application of it to any other person or circumstance shall not be affected there-

by.
O
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TEXT OF THE BILL, H.R. 5689, THE “SMUGGLED TOBACCO PREVENTION ACT OF 2008”

110TH CONGRESS
2D SESSION H. R. 5689

To amend the Internal Revenue Code of 1986 and title 18, United States Code, to
deter the smuggling of tobacco products into the United States, and for other pur-
poses.

IN THE HOUSE OF REPRESENTATIVES

APRIL 3, 2008

Mr. DOGGETT (for himself, Mr. ABERCROMBIE, Mr. ACKERMAN, Mr. ALLEN, Mr. AN-
DREWS, Mr. ARCURI, Ms. BALDWIN, Mr. BECERRA, Mr. BERMAN, Mr. BLUMENAUER,
Mr. BRALEY of Iowa, Ms. GINNY BROWN-WAITE of Florida, Mrs. CAPPS, Mr.
CAPUANO, Ms. CLARKE, Mr. CUMMINGS, Mr. DAVIS of Illinois, Mrs. DAVIS of Cali-
fornia, Mr. DEFAZ10, Ms. DEGETTE, Mr. DELAHUNT, Ms. DELAURO, Mr. ELLISON,
Mr. EMANUEL, Ms. ESHOO, Mr. FARR, Mr. FILNER, Mr. FRANK of Massachusetts,
Mr. GENE GREEN of Texas, Mr. GRIJALVA, Mr. HARE, Mr. HINCHEY, Mr. HINOJOSA,
Ms. HIrRONO, Mr. HoLT, Mr. HONDA, Ms. HOOLEY, Mr. ISRAEL, Mr. JACKSON of Illi-
nois, Ms. JACKSON-LEE of Texas, Ms. EDDIE BERNICE JOHNSON of Texas, Ms. Kap-
TUR, Mr. KENNEDY, Mr. KiND, Mr. KUCINICH, Mr. LANGEVIN, Ms. LEE, Mr. LEVIN,
Mr. LEWIS of Georgia, Mr. LipINSKI, Mr. LOEBSACK, Ms. ZOE LOFGREN of Cali-
fornia, Mrs. LOWEY, Mr. LYNCH, Mrs. MALONEY of New York, Mr. MARKEY, Mr.
MATHESON, Ms. MATSUI, Mrs. MCCARTHY of New York, Mr. MCDERMOTT, Mr.
McGOVERN, Mr. McNuLTY, Mr. MEEKS of New York, Mr. GEORGE MILLER of Cali-
fornia, Mr. NADLER, Mrs. NAPOLITANO, Mr. NEAL of Massachusetts, Mr. OBER-
STAR, Mr. OLVER, Mr. PALLONE, Mr. PASCRELL, Mr. PAYNE, Mr. PLATTS, Ms. RICH-
ARDSON, Mr, ROTHMAN, Ms. ROYBAL-ALLARD, Mr. RUsH, Mr. RYAN of Ohio, Ms.
LINDA T. SANCHEZ of California, Ms. LORETTA SANCHEZ of California, Mr. SAR-
BANES, Ms. SCHAKOWSKY, Mr. SERRANO, Mr. SESTAK, Mr. SHERMAN, Ms. SLAUGH-
TER, Mr. SMITH of Washington, Mr. SNYDER, Ms. SoLIS, Mr. STARK, Ms. SUTTON,
Mrs. TAUSCHER, Mr. THOMPSON of California, Mr. TIERNEY, Ms. TSONGAS, Mr.
UbpALL of New Mexico, Mr. VAN HOLLEN, Mr. WALZ of Minnesota, Ms. WATERS,
Ms. WATSON, Mr. WAXMAN, Mr. WEINER, Mr. WELCH of Vermont, Ms. WOOLSEY,
and Mr. WU) introduced the following bill; which was referred to the Committee
on Ways and Means, and in addition to the Committee on the Judiciary, for a pe-
riod to be subsequently determined by the Speaker, in each case for consideration
of such provisions as fall within the jurisdiction of the committee concerned

A BILL

To amend the Internal Revenue Code of 1986 and title 18, United States Code, to
deter the smuggling of tobacco products into the United States, and for other pur-
poses.

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled,
SECTION 1. SHORT TITLE AND TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the “Smuggled Tobacco Prevention
Act of 2008”.
(b) TABLE OF CONTENTS.—The table of contents of this Act is as follows:

Sec. 1. Short title and table of contents.

TITLE I—AMENDMENTS TO INTERNAL REVENUE CODE OF 1986

Sec. 101. Amendment of 1986 code.
Sec. 102. Improved marking and labeling; export bonds.
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Sec. 103. Wholesalers required to have permit.
Sec. 104. Conditions of permit.

Sec. 105. Records to be maintained.

Sec. 106. Reports.

Sec. 107. Fraudulent offenses.

Sec. 108. Civil penalties.

Sec. 109. Definitions.

Sec. 110. Effective date.

TITLE II—AMENDMENTS RELATING TO CONTRABAND CIGARETTE
TRAFFICKING

Sec. 201. Expanding scope of penal provisions relating to trafficking in contra-
band tobacco products.

Sec. 202. Creating right of action for State tobacco tax administrator for failure
to report.

TITLE III—WHISTLEBLOWER PROTECTION PROVISIONS
Sec. 301. Whistleblower protection.

TITLE I—AMENDMENTS TO INTERNAL
REVENUE CODE OF 1986

SEC. 101. AMENDMENT OF 1986 CODE.

Except as otherwise expressly provided, whenever in this title an amendment
or repeal is expressed in terms of an amendment to, or repeal of, a section or other
provision, the reference shall be considered to be made to a section or other provi-
sion of the Internal Revenue Code of 1986.

SEC. 102. IMPROVED MARKING AND LABELING; EXPORT BONDS.

(a) IN GENERAL.—
(1) Section 5723 (relating to marks, labels, and notices) is amended—
(A) by striking “, if any,” in subsection (b),
(B) by adding at the end of subsection (b) the following: “Such marks,
labels, and notices shall include marks and notices relating to the following:

“(1) IDENTIFICATION.—Each person who is a manufacturer or importer of to-
bacco products shall (in accordance with regulations prescribed by the Sec-
retary) legibly print a unique serial number on all packages of tobacco products
manufactured or imported by such person for sale or distribution. Such serial
number shall be designed to enable the Secretary to identify the manufacturer
of the product (and, in the case of importation, the manufacturer and importer
of the product), the location and date of manufacture (and, if imported, the loca-
tion and date of importation), and any other information the Secretary deter-
mines necessary or appropriate for the proper administration of the chapter.
The Secretary shall determine the size and location of the serial number.

“(2) MARKING REQUIREMENTS FOR EXPORTS.—Each package of a tobacco
product that is exported, or sold for export, shall be marked for export from the
United States and shall be marked as to the foreign country which is to be the
final destination of such product. Such marking shall be visible and prominent
and shall be in English and in the primary language of such foreign country.
The Secretary shall promulgate regulations to determine the size and location
of the mark.

“(3) ADDITIONAL METHODS OF IDENTIFICATION OR MARKING.—The Secretary
may by regulation authorize such additional secure methods of identification or
marking as may be, taking into account available technology, necessary or ap-
propriate to carry out the purposes of this subsection.”, and

(C) by adding at the end the following new subsection:
“(f) ADDITIONAL MARKS.—

“(1) IN GENERAL.—Not later than 180 days after the date of the enactment
of the Smuggled Tobacco Prevention Act of 2008, the Secretary shall prescribe
a system of tobacco tax stamps, meter impressions, or other Federal tax-pay-
ment indicia to be affixed by manufacturers and importers of tobacco products
on all tobacco products subject to tax under this chapter.

“(2) SYSTEM SPECIFICATIONS.—

“(A) The Secretary shall design such system to coordinate and avoid in-
terference with State and local tax stamps or markings, facilitate collection
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of the tax under this chapter, impede contraband tobacco trafficking, mini-
mize counterfeit stamping or meter impressions, allow for more effective
tracking and tracing of tobacco products, facilitate the enforcement of re-
lated Federal laws, and utilize such available technology as may promote
the purposes of this chapter.

“(B) The Secretary shall prescribe the method and manner in which
such stamps, meter impressions, or indicia are to be distributed, purchased,
and affixed to tobacco product packages, and may provide for the cancella-
tion of such stamps, meter impressions, or indicia.

“(C) Any such tax stamp, meter impression, or indicia must provide the
following information:

“(1) The denominated value of the stamp, meter impression, or indi-
cia.

“(i1) A unique serial number or tracking code.

“(iii) The name and address of the person purchasing (and, if dif-
ferent, of the person affixing) the stamp, meter impression, or indicia.

“Gv) The date the stamp, meter impression, or indicia was pur-
chased and when it was affixed.

“(v) The name and address of the person purchasing or otherwise
receiving the tobacco product from the person who affixes the tax
stamp, meter impression, or indicia, and the date of such purchase or
transfer.

“(vi) Such other information as the Secretary may prescribe to
carry out the purposes of this chapter.

“(D) The information described in subparagraph (C) shall, to the extent
practicable, be cryptographically encrypted and readable by a portable scan-
ning device (or similar device) at the time and place of inspection, and shall
otherwise be accessible remotely by such a device at such time and place.

“(E) The Secretary may establish different stamps, meter impressions,
or indicia for the same type of tobacco product to correspond to different
jurisdictions of manufacture, distribution, or sale.

“(F) The Secretary may by regulation authorize such additional secure
methods of identification or marking as may be, taking into account avail-
able technology, necessary or appropriate to carry out the purposes of this
subsection.

“(G) No tobacco product may be sold, distributed, or otherwise delivered
to any consumer in the United States unless the tax stamp, meter impres-
sion, or indicia required under regulations prescribed pursuant to this sec-
tion is affixed to the tobacco product packaging in accordance with such
regulations.”.

(b) SALES ON INDIAN RESERVATIONS; PACKAGE DEFINED.—Section 5723, as
amended by subsection (a), is amended by adding at the end the following new sub-
sections:

“(g) SALES ON INDIAN RESERVATIONS.—Each package of a tobacco product that
is sold on an Indian reservation (as defined in section 403(9) of the Indian Child
Protection and Family Violence Prevention Act (25 U.S.C. 3202(9)) shall be visibly
and prominently labeled as such. The Secretary, in consultation with the Secretary
of the Interior, shall promulgate regulations with respect to such labeling, including
requirements for the size and location of the label.

“(h) DEFINITION OF PACKAGE.—For purposes of this section, the term ‘package’
means the innermost sealed container visible from the outside of the individual con-
tainer irrespective of the material from which such container is made, in which a
tobacco product is placed by the manufacturer and in which such tobacco product
is offered for sale to a member of the general public.”.

(c) REQUIREMENTS FOR TRACKING OF TOBACCO PRODUCTS.—

(1) IN GENERAL.—Subchapter B of chapter 52 is amended by adding at the
end the following new section:
“SEC. 5714. EXPORT BONDS.

“(a) POSTING OF BOND.—

“(1) IN GENERAL.—It shall be unlawful for any person to export any tobacco
product unless such person—

“(A) has posted with the Secretary a tobacco product bond in accord-
ance with this section for such product that contains a disclosure of the
country to which such product will be exported; and

“(B) receives a written statement from the recipient of the tobacco prod-
ucts involved that such person—
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“{1) will not knowingly and willfully violate or cause to be violated
any law or regulation of such country, the United States, any State, the
District of Columbia, or any possession of the United States with re-
spect to such products; and

“(i1) has never been convicted of any offense with respect to tobacco
products.

“(2) REGULATIONS.—The Secretary shall promulgate regulations that deter-
mine the frequency and the amount of each bond that must be posted under
paragraph (1), but in no case shall such amount be less than an amount equal
to the tax imposed under this chapter on the value of the shipment of the prod-
ucts involved if such products were consumed within the United States.

“(3) ExrPoRT.—For purposes of this subsection, property shall be treated as
exported if it is shipped to a foreign country, Puerto Rico, the Virgin Islands,
or a possession of the United States, or for consumption beyond the jurisdiction
of the internal revenue laws of the United States.

“(b) RETURN OF BOND.—The Secretary shall return a bond posted under sub-
section (a)—

“(1) upon a determination by the Secretary (based on documentation pro-
vided by the person who posted the bond in accordance with regulations pro-
mulgated by the Secretary) that the items to which the bond applies have been
received in the country of final destination as designated in the bond, or

“(2) under such other circumstance as the Secretary may specify which is
consistent with the purposes of this chapter.”.

(2) CLERICAL AMENDMENT.—The table of sections for such subchapter B is
amended by adding at the end the following new item:

“Sec. 5714. Export bonds.”.
SEC. 103. WHOLESALERS REQUIRED TO HAVE PERMIT.

Section 5712 (relating to application for permit) is amended by inserting ,
wholesaler,” after “manufacturer”.

SEC. 104. CONDITIONS OF PERMIT.

Subsection (a) of section 5713 (relating to issuance of permit) is amended to
read as follows:
“(a) ISSUANCE.—

“(1) IN GENERAL.—A person shall not engage in business as a manufacturer,
wholesaler, or importer of tobacco products or as an export warehouse propri-
etor without a permit to engage in such business. Such permit shall be issued
in such form and in such manner as the Secretary shall by regulation prescribe,
to every person properly qualified under sections 5711 and 5712. A new permit
ma;l; be required at such other time as the Secretary shall by regulation pre-
scribe.

“(2) CoNDITIONS.—The issuance of a permit under this section shall be con-
ditioned upon the compliance with the requirements of—

“(A) this chapter,

“(B) chapter 114 of title 18, United States Code,

“(C) the Act of October 19, 1949 (15 U.S.C. 375 et seq.),

“(D) any regulations issued pursuant to such statutes, and

“(E) any other federal laws or regulations relating to the taxation, man-
ufacture, distribution, marketing, sale, or transportation of tobacco prod-
ucts.”.

SEC. 105. RECORDS TO BE MAINTAINED.

Section 5741 (relating to records to be maintained) is amended—

(1) by inserting “(a) IN GENERAL.—” before “Every manufacturer”,

(2) by inserting “every wholesaler,” after “every importer,”,

(3) by striking “such records” and inserting “records concerning the chain
of custody of the tobacco products (including the foreign country of final destina-
tion for packages marked for export) and such other records”, and

(4) by adding at the end the following new subsection:

“(b) RETAILERS.—Retailers shall maintain records of receipt of tobacco products,
and such records shall be available to the Secretary for inspection and audit. An
ordinary commercial record or invoice shall satisfy the requirements of this sub-
section if such record shows the date of receipt, from whom tobacco products were
received, and the quantity of tobacco products received. The preceding provisions of
this subsection shall not be construed to limit or preclude other recordkeeping re-
quirements imposed on any retailer.”.
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SEC. 106. REPORTS.

Section 5722 (relating to reports) is amended—
(1) by inserting “(a) IN GENERAL.—” before “Every manufacturer”, and
(2) by adding at the end the following new subsection:

“(b) REPORTS BY EXPORT WAREHOUSE PROPRIETORS.—

“(1) IN GENERAL.—Prior to exportation of tobacco products from the United
States, the export warehouse proprietor shall submit a report (in such manner
and form as the Secretary may by regulation prescribe) to enable the Secretary
to identify the shipment and assure that it reaches its intended destination.

“(2) AGREEMENTS WITH FOREIGN GOVERNMENTS.—Notwithstanding section
6103 of this title, the Secretary is authorized to enter into agreements with for-
eign governments to exchange or share information contained in reports re-
ceived from export warehouse proprietors of tobacco products if—

“(A) the Secretary believes that such agreement will assist in—
“(i) ensuring compliance with the provisions of this chapter or regu-
lations promulgated thereunder, or
“(ii) preventing or detecting violations of the provisions of this
chapter or regulations promulgated thereunder, and
“(B) the Secretary obtains assurances from such government that the
information will be held in confidence and used only for the purposes speci-

fied in clauses (i) and (ii) of subparagraph (A).

No information may be exchanged or shared with any government that has vio-
lated such assurances.”.

SEC. 107. FRAUDULENT OFFENSES.

(a) IN GENERAL.—Subsection (a) of section 5762 (relating to fraudulent offenses)
is amended by striking paragraph (1) and redesignating paragraphs (2) through (6)
as paragraphs (1) through (5), respectively.

(b) OFFENSES RELATING TO DISTRIBUTION OF TOBACCO PRODUCTS.—Section 5762
is amended—

(1) by redesignating subsection (b) as subsection (c),

d(2) in subsection (c) (as so redesignated), by inserting “or (b)” after “(a)”,
an

(3) by inserting after subsection (a) the following new subsection:

“(b) OFFENSES RELATING TO DISTRIBUTION OF ToBACCO ProDUCTS.—It shall be
unlawful—

“(1) for any person to engage in the business as a manufacturer or importer
of tobacco products or cigarette papers and tubes, or to engage in the business
as a wholesaler or an export warehouse proprietor, without filing the bond and
obtaining the permit where required by this chapter or regulations thereunder;

“(2) for a manufacturer, importer, or wholesaler permitted under this chap-
ter intentionally to ship, transport, deliver, or receive any tobacco products from
or to any person other than a person permitted under this chapter or a retailer,
except a permitted importer may receive foreign tobacco products from a foreign
manufacturer or a foreign distributor that have not previously entered the
United States;

“(8) for any person (other than the original manufacturer of such tobacco
products or an export warehouse proprietor authorized to receive any tobacco
products that have previously been exported and returned to the United States)
to receive any tobacco products that have previously been exported and re-
turned to the United States;

“(4) for any export warehouse proprietor intentionally to ship, transport,
sell, or deliver for sale any tobacco products to any person other than the origi-
nal manufacturer of such tobacco products, another export warehouse propri-
etor, or a foreign purchaser;

“(5) for any person (other than a manufacturer or an export warehouse pro-
prietor permitted under this chapter) intentionally to ship, transport, receive,
or possess, for purposes of resale, any tobacco product in packages marked pur-
suant to regulations issued under section 5723, other than for direct return to
a manufacturer for repacking or for re-exportation or to an export warehouse
proprietor for re-exportation;

“(6) for any manufacturer, importer, export warehouse proprietor, or whole-
saler permitted under this chapter to make intentionally any false entry in, to
fail willfully to make appropriate entry in, or to fail willfully to maintain prop-
erly any record or report that such person is required to keep as required by
this chapter or the regulations promulgated thereunder;

“(7) for any person to alter, mutilate, destroy, obliterate, or remove any
mark or label required under this chapter upon a tobacco product held for sale,
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except pursuant to regulations of the Secretary authorizing relabeling for pur-
poses of compliance with the requirements of this section or of State law, or to
create, possess, or apply on any tobacco product or its packaging any counterfeit
versions of any such marks or labels; and
“(8) for any person to sell at retail more than 5,000 cigarettes in a single
transaction or in a series of related transactions, or, in the case of other tobacco
products, an equivalent quantity as determined by regulation.
Any person violating any of the provisions of this subsection shall, upon conviction,
be fined as provided in section 3571 of title 18, United States Code, or imprisoned
for not more than 5 years, or both.”.

(¢) INTENTIONALLY DEFINED.—Section 5762 is amended by adding at the end the
following:

“(d) DEFINITION OF INTENTIONALLY.—For purposes of this section and section
5761, the term ‘intentionally’ means doing an act, or omitting to do an act, delib-
erately, and not due to accident, inadvertence, or mistake, regardless of whether the
person knew that the act or omission constituted an offense.”.

SEC. 108. CIVIL PENALTIES.

Subsection (a) of section 5761 (relating to civil penalties) is amended—
(1) by striking “willfully” and inserting “intentionally”, and
(2) by striking “$1,000” and inserting “$10,000”.

SEC. 109. DEFINITIONS.

(a) EXPORT WAREHOUSE PROPRIETOR.—Subsection (i) of section 5702 (relating to
definition of export warehouse proprietor) is amended by inserting before the period
the following: “or any person engaged in the business of exporting tobacco products
from the United States for purposes of sale or distribution. Any duty free store that
sells, offers for sale, or otherwise distributes to any person in any single transaction
more than 30 packages of cigarettes, or its equivalent for other tobacco products as
the Secretary shall by regulation prescribe, shall be deemed an export warehouse
proprietor under this chapter”.

(b) RETAILER; WHOLESALER.—Section 5702 is amended by adding at the end the
following new subsections:

“(p) RETAILER.—The term ‘retailer’ means any dealer who sells, or offers for
sale, any tobacco product at retail. The term ‘retailer’ includes any duty free store
that sells, offers for sale, or otherwise distributes at retail in any single transaction
30 or fewer packages of cigarettes or its equivalent for other tobacco products.

“(q) WHOLESALER.—The term ‘wholesaler’ means any person engaged in the
business of purchasing tobacco products for resale at wholesale, or any person acting
as an agent or broker for any person engaged in the business of purchasing tobacco
products for resale at wholesale.”.

SEC. 110. EFFECTIVE DATE.

(a) IN GENERAL.—Except as provided in subsection (b), the amendments made
by this title shall take effect on January 1, 2009.

(b) ADDITIONAL TOBACCO MARK SYSTEM.—The amendments made by subpara-
graph (C) of section 102(a)(1) of this Act shall take effect on the date of the enact-
ment of this Act.

TITLE II—AMENDMENTS RELATING TO
CONTRABAND CIGARETTE TRAFFICKING

SEC. 201. EXPANDING SCOPE OF PENAL PROVISIONS RELATING TO TRAFFICKING IN CONTRA-
BAND TOBACCO PRODUCTS.
(a) PROVISIONS RELATING TO DEFINITION OF TOBACCO PRODUCTS.—
(1) IN GENERAL.—Paragraphs (1) and (2) of section 2341 of title 18, United
States Code, are amended to read as follows:
“(1) the term ‘tobacco product’ has the meaning given to such term by sec-
tion 5702 of the Internal Revenue Code of 1986;
“(2) the term ‘contraband tobacco product’ means any tobacco product if—
“(A)(1) in the case of cigarettes, such cigarettes are in a quantity in ex-
cess of 2,000 cigarettes; or
“(ii) in the case of a tobacco product other than a cigarette, such prod-
uct is in a quantity in excess of the equivalent of 2,000 cigarettes as deter-
mined under rules made by the Attorney General;
“(B) such tobacco product is not marked with a Federal tax stamp,
meter impression, or other Federal tax-payment indicia as required by law;
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“(C) such tobacco product is marked with a counterfeit, stolen, or unau-
thorized Federal or State tax stamp, meter impression, or other tax-pay-
ment indicia;

“(D) such tobacco product is a counterfeit tobacco product, including to-
bacco products having any counterfeit markings, labels, or packaging or
bearing any unauthorized trademarks;

1 “(E) such tobacco product has been brought into the United States ille-
gally;

“(F)@) if the State or other jurisdiction in which such tobacco product
is found requires a stamp, impression, or other indication to be placed on
packages or other containers of product to evidence payment of tobacco
taxes, such tobacco product bears no evidence of such payment; or

“@i) if such State or other such jurisdiction has no such requirement,
applicable tobacco taxes are found to be not paid; and
b “(G) such tobacco product is in the possession of any person other
than—

“(i) a person holding a permit issued pursuant to chapter 52 of the
Internal Revenue Code of 1986 as a manufacturer or importer of to-
bacco products or as an export warehouse proprietor, or a person oper-
ating a customs bonded warehouse pursuant to section 311 or 555 of
the Tariff Act of 1930 (19 U.S.C. 1311 or 1555) or an agent of such per-
son;

“(i1) a common or contract carrier transporting the tobacco product
involved under a proper bill of lading or freight bill which states the
quantity, source, and destination of such product;

“(ii1) a person—

“(I) who is licensed or otherwise authorized by the State where
the tobacco product is found to account for and pay tobacco taxes
imposed by such State; and

“(II) who has complied with the accounting and payment re-
quirements relating to such license or authorization with respect to
the tobacco product involved; or
“(iv) an officer, employee, or other agent of the United States or a

State, or any department, agency, or instrumentality of the United
States or a State (including any political subdivision of a State) having
possession of such tobacco product in connection with the performance
of official duties;”.
(2) CIGARETTES.—Section 2341 of title 18, United States Code, is amended
by adding at the end the following new paragraph:
“(8) the term ‘cigarette’ has the meaning given such term by section 5702

of the Internal Revenue Code of 1986.”.

(3) CONFORMING AMENDMENTS.—Section 2341 of title 18, United States

Code, as amended by paragraph (2), is amended—

(A) by inserting “and” at the end of paragraph (5);
(B) by striking paragraphs (6) and (7); and
(C) by redesignating paragraph (8) as paragraph (6).

(b) PROVISIONS RELATING TO UNLAWFUL ACTS.—Section 2342 of title 18, United

States Code, is amended to read as follows:

“§ 2342. Unlawful acts

“(a) It shall be unlawful for any person knowingly to ship, transport, receive,
possess, sell, distribute, or purchase contraband tobacco products.
“(b) It shall be unlawful for any person knowingly—

“(1) to make any false statement or representation with respect to the infor-
mation required by this chapter to be kept in the records or reports of any per-
son who ships, sells, or distributes (in a single transaction or in a series of re-
lated transactions) any quantity of tobacco product in excess of the quantity
specified in or pursuant to section 2341(2)(A) with respect to such product; or

“(2) to fail to maintain records or reports, alter or obliterate required mark-
ings, or interfere with any inspection, required under this chapter, with respect
to such quantity of tobacco product.

“(c) It shall be unlawful for any person knowingly to transport tobacco products
under a false bill of lading or without any bill of lading.”.
(c) PROVISIONS RELATING TO RECORDKEEPING, REPORTING, AND INSPECTION RE-
QUIREMENTS.—
(1) IN GENERAL.—Section 2343 of title 18, United States Code, is amended—
(A) in subsection (a), by striking “any quantity of cigarettes in excess
of 10,000, or” and all that follows through “cans or packages, in a single
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transaction” and inserting “(in a single transaction or in a series of related
transactions) any quantity of tobacco product in excess of the quantity spec-
ified in or pursuant to section 2341(2)(A) with respect to such product”;

(B) in subsection (b), by striking “any quantity in excess of 10,000 ciga-
rettes, or” and all that follows through “smokeless tobacco, or their equiva-
lent” and inserting “any quantity of tobacco product in excess of the quan-
tity specified in or pursuant to section 2341(2)(A) with respect to such prod-
uct”; and

(C) in subsection (c), by striking “any quantity of cigarettes in excess
of 10,000 in a single transaction” and inserting “(in a single transaction or
in a series of related transactions) any quantity of tobacco product in excess
of the quantity specified in or pursuant to section 2341(2)(A) with respect
to such product”.

(2) CONFORMING AMENDMENTS.—Section 2343 of title 18, United States
Code, as amended by paragraph (1) of this subsection, is amended—

(A) in paragraph (2) of subsection (e), by striking “are” and inserting
“iS”; an

(B) by striking—

(1) “cigarettes” each place it appears in subsections (a) and (c);

(i1) “cigarettes and cans or packages of smokeless tobacco” each
place it appears in subsection (b); and

(iii) “cigarettes or smokeless tobacco” each place it appears in sub-

section (e);
and inserting “tobacco product”.

(d) PROVISIONS RELATING TO MACHINES USED TO MANUFACTURE OR PACKAGE
CIGARETTES OR OTHER ToBACCO ProODUCTS.—Chapter 114 of title 18, United State
Code, is amended by inserting after section 2343 the following:

“§2343A. Machines used to manufacture or package cigarettes or other to-
bacco products

“(a) Any machine used to manufacture or package tobacco products shall be
sold, leased, or delivered only to persons lawfully engaged in the sale, lease, or de-
livery of such machines or lawfully engaged in the manufacture of tobacco products,
and that have all permits or licenses required to engage in such activities by the
laws of the country and other jurisdictions where the person is located.

“(b) Any machine used to apply or affix tax stamps, meter impressions, or other
tax-payment indicia to packages of tobacco products shall be sold, leased, or deliv-
ered only to persons lawfully engaged in the sale, lease, or delivery of such ma-
chines or lawfully engaged in the application of such stamps, meter impressions or
other tax-payment indicia onto tobacco product packages, and that have all permits
or licenses required to engage in such activities by the laws of the country and other
jurisdictions where the person is located.

“(c) No machine used in the manufacture or packaging of tobacco products or
in the application of tax stamps, meter impressions, or other tax-payment indicia
to packages of tobacco products shall knowingly be manufactured for or be sold,
leased, delivered, directly or indirectly, or otherwise made available to any person
engaged in the manufacture, distribution or sale of counterfeit or contraband to-
bagco products or counterfeit tax stamps, meter impressions, or other tax-payment
indicia.

“(d) Any machine used to manufacture or package tobacco products or to apply
or affix tax stamps, meter impressions, or other tax-payment indicia to packages of
tobacco products that is no longer being used or offered for that purpose shall be
made irreparably inoperable for those purposes before being disposed of or put to
any other use. This paragraph shall not apply to any such machines being kept sole-
ly for display or for historical purposes.

“(e) Any person manufacturing, selling, leasing, delivering, or disposing of a ma-
chine used to manufacture or package tobacco products or to apply or affix tax
stamps, meter impressions, or other tax-payment indicia to packages of tobacco
products shall maintain and keep records relating to any transfers of deliveries of
the machine, including the name, address, and other contact information of any per-
son ordering, buying, leasing, or receiving delivery of the machine. Such reports
shall be made available to the Secretary and other federal and state government
law enforcement officials for inspection and audit upon request. An ordinary com-
mercial record or invoice shall satisfy the requirements of this subsection if such
record describes the transaction and the related machine and provides the date of
the transaction and the name and contact information of all persons parties to the
transaction or acting as agents for those parties in regard to the transaction.
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“(f) This section shall not apply to machines meant and expected for use only
by individual consumers of tobacco products for personal use.”.
(e) PROVISIONS RELATING TO PENALTIES.—Section 2344 of title 18, United States
Code, is amended—
(1) in subsection (a), by inserting “or subsection (a), (b), or (c) of section
2343A” after “section 2342(a)”, and
(2) in subsection (b), by striking “section 2342(b)” and inserting “subsection
(b) or (c) of section 2342 or subsection (d) or (e) of section 2343A”.
(f) PROVISIONS RELATING TO EFFECT ON STATE AND LOCAL LAW.—Section 2345
of title 18, United States Code, is amended—
(1) by striking “cigarette tax laws” each place it appears and inserting “to-
bacco product tax laws”; and
(2) by striking “cigarettes or smokeless tobacco” and inserting “tobacco
products”.
(g) CLERICAL AMENDMENTS.—(1) The heading for chapter 114 of title 18, United
States Code, is amended to read as follows:

“CHAPTER 114—TRAFFICKING IN CONTRABAND TOBACCO
PRODUCTS”.

(2) The table of chapters at the beginning of part I of title 18, United States
Code, is amended by striking the item relating to section 114 and inserting the fol-
lowing new item:

“114. Trafficking in contraband tobacco products

2341”.
(3) The table of sections for chapter 114 of title 18, United States Code, is
amended by inserting after the item relating to section 2343 the following new item:

“2343A. Machines used to manufacture or package cigarettes or other tobacco
products.”.

SEC. 202. CREATING RIGHT OF ACTION FOR STATE TOBACCO TAX ADMINISTRATOR FOR FAIL-
URE TO REPORT.

(a) IN GENERAL.—(1) Section 4 of the Act of October 19, 1949 (15 U.S.C. 378)
is amended by adding at the end the following: “A State tobacco tax administrator
may commence a civil action to obtain appropriate relief with respect to a violation
of this Act.”.

(2) Section 1 of such Act is amended by striking paragraph (2) and inserting
following new paragraph:

“(2) The term ‘tobacco product’ has the meaning given to such term by sec-

tion 5702 of the Internal Revenue Code of 1986.”.

(b) CONFORMING AMENDMENT.—Such Act is further amended by striking “ciga-
rette” and “cigarettes” each place either appears and inserting “tobacco product” and
“tobacco products”, respectively.

TITLE III—WHISTLEBLOWER PROTECTION
PROVISIONS

SEC. 301. WHISTLEBLOWER PROTECTION.

(a) IN GENERAL.—Chapter 73 of title 18, United States Code, is amended by in-
serting after section 1514A the following:

“§1514B. Civil action to protect against retaliation in contraband tobacco
cases

“(a) WHISTLEBLOWER PROTECTION FOR CONTRABAND TOBACCO.—No person may
discharge, demote, suspend, threaten, harass, or in any other manner discriminate
against an employee in the terms and conditions of employment because of any law-
ful act done by the employee—

“(1) to provide information, cause information to be provided, or otherwise
assist in an investigation regarding any conduct which the employee reasonably
believes constitutes a violation of section 2342 or any other provision of Federal
law relating to contraband tobacco, when the information or assistance is pro-
vided to or the investigation is conducted by—

“(A) a Federal regulatory or law enforcement agency;
“(B) any Member of Congress or any committee of Congress; or
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“(C) a person with supervisory authority over the employee (or such
other person working for the employer who has the authority to investigate,
discover, or terminate misconduct); or
“(2) to file, cause to be filed, testify, participate in, or otherwise assist in

a proceeding filed or about to be filed (with any knowledge of the employer) re-
lating to an alleged violation of section 2342, or any provision of Federal law
relating to contraband tobacco.

“(b) ENFORCEMENT ACTION.—

“(1) IN GENERAL.—A person who alleges discharge or other discrimination

by any person in violation of subsection (a) may seek relief under subsection (c),

“(A) filing a complaint with the Secretary of Labor; or

“(B) if the Secretary has not issued a final decision within 180 days of
the filing of the complaint and there is no showing that such delay is due
to the bad faith of the claimant, bringing an action at law or equity for de
novo review in the appropriate district court of the United States, which
shall have jurisdiction over such an action without regard to the amount
in controversy.

“(2) PROCEDURE.—

“(A) IN GENERAL.—An action under paragraph (1)(A) shall be governed
under the rules and procedures set forth in section 42121(b) of title 49,
United States Code.

“(B) EXCEPTION.—Notification made under section 42121(b)(1) of title
49, United States Code, shall be made to the person named in the com-
plaint and to the employer.

“(C) BURDENS OF PROOF.—An action brought under paragraph (1)(B)
shall be governed by the legal burdens of proof set forth in section 42121(b)
of title 49, United States Code.

“(D) STATUTE OF LIMITATIONS.—An action under paragraph (1) shall be
commenced not later than 90 days after the date on which the violation oc-
curs.

“(c) REMEDIES.—

“(1) IN GENERAL.—An employee prevailing in any action under subsection

(b)(1) shall be entitled to all relief necessary to make the employee whole.

“(2) COMPENSATORY DAMAGES.—Relief for any action under paragraph (1)

shall include—

“(A) reinstatement with the same seniority status that the employee
would have had, but for the discrimination;

“(B) the amount of back pay, with interest; and

“(C) compensation for any special damages sustained as a result of the
discrimination, including litigation costs, expert witness fees, and reason-
able attorney fees.

“(d) RiGHTS RETAINED BY EMPLOYEE.—Nothing in this section shall be deemed
to diminish the rights, privileges, or remedies of any employee under any Federal
or State law, or under any collective bargaining agreement.”.

(b) CLERICAL AMENDMENT.—The table of sections at the beginning of chapter 73
of title 18, United States Code, is amended by inserting after the item relating to
section 1514A the following new item:

“1514B. Civil action to protect against retaliation in contraband tobacco cases”.
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