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WASTE, FRAUD, AND ABUSE AT K-TOWN: HOW
MISMANAGEMENT HAS DERAILED DOD’S
LARGEST SINGLE FACILITY CONSTRUCTION
PROJECT

THURSDAY, JUNE 28, 2007

HOUSE OF REPRESENTATIVES,
COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM,
Washington, DC.

The committee met, pursuant to notice, at 10 a.m. in room 2154,
Rayburn House Office Building, Hon. Henry A. Waxman (chairman
of the committee) presiding.

Present: Representatives Waxman, Cummings, Davis of Illinois,
Tierney, Watson, Higgins, Davis of Virginia, Shays, Platts, Duncan,
Issa, and Sali.

Staff present: Phil Schiliro, chief of staff; Phil Barnett, staff di-
rector and chief counsel; Karen Lightfoot, communications director
and senior policy advisor; David Rapallo, chief investigative coun-
sel; John Williams, deputy chief investigative counsel;, Margaret
Daum and Suzanne Renaud, counsels; Molly Gulland, assistant
communications director; Earley Green, chief clerk; Teresa Coufal,
deputy clerk; Caren Auchman, press assistant; Zhongrui “JR”
Deng, chief information officer; Leneal Scott, information systems
manager; Sam Buffone, staff assistant; David Marin, minority staff
director; Larry Halloran, minority deputy staff director; Jennifer
Safavian, minority chief counsel for oversight and investigations;
John Brosnan, minority senior procurement counsel; Emile
Monette, minority counsel; Patrick Lyden, minority parliamen-
tarian and member services coordinator; Brian McNicoll, minority
communications director; and Benjamin Chance, minority clerk.

Chairman WAXMAN. The meeting of the committee will please
come to order.

I would like to ask unanimous consent that the chairman and
the ranking member or his designee each have 10 minutes of time
for questioning when we begin this morning.

Today’s hearing will be the seventh hearing the Oversight Com-
mittee has held this year on waste, fraud, and abuse in the Federal
Government. We are holding this hearing to examine what has
gone wrong at the K-Town Mall, a $200 million Defense Depart-
ment construction project.

On September 28, 2006, this committee held a hearing on the
Baghdad Police College. This was a U.S. project to build new bar-
racks and classrooms to educate and train Iraqi police forces. As
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we learned at that hearing, the project was in shambles. I have
some pictures of that project which I would like to show.

At the hearing we heard testimony from the Special Inspector
General for Iraq Reconstruction that construction was so deficient
that toilets were draining through the reinforced concrete floors
and literally raining on the cadets. Auditors told us about light fix-
tures so full of urine and feces that they would not operate.

The excuse from the Defense Department was that this was a
war zone.

Today we consider a different construction project. This project
is not in a war zone. It is not in Iraq or Afghanistan. This project
is being built on a U.S. military base in Germany. U.S. project offi-
cials live and work every day next to the facility. It is called the
Kaiserslautern Military Community Center, also referred to as the
K-Town Mall. Yet, it is also over budget, behind schedule, and fall-
ing apart.

The K-Town Mall is the Pentagon’s largest single facility con-
struction project in the world. It will have a hotel, sports bar, slot
machines, and over 800,000 square feet of retail space. But, just
like the Baghdad Police College, the construction has been defi-
cient, and U.S. oversight has been wholly inadequate.

I have some pictures of this project, and the similarities are
striking. Here is one showing how the roof is leaking continually
and is causing damage to the finished construction underneath.
This will cost millions of dollars to replace. Here are some addi-
tional pictures of the faulty construction, and here is another pic-
ture showing how flammable sealant was used in kitchen exhaust
ducts.

How could this have happened? How could construction of a mod-
ern-day facility in a western country on a U.S. military base resem-
ble the shoddy and makeshift practices of a war zone? That is what
we are here to find out.

Certainly there are problems with the contractor on this project,
which is a German government-controlled entity called LBB, and
we will hear about some of these deficiencies today. But the bottom
line is that this is a U.S. Government project. We are spending
over $200 million in U.S. funds to build the K-Town Mall, yet the
Air Force has failed in its responsibilities to conduct proper plan-
ning and oversight. The project is millions of dollars over budget,
has no validated cost estimate. The project was supposed to be
done last year, but now there is no working completion date in
sight.

I want to introduce for the record an audit issued by the Air
Force Audit Agency just last week on June 22nd. This audit report
is the European Area Audit Office, June 22, 2007. This report de-
tails literally dozens of oversight defects by the U.S. Government
in the K-Town Mall project. Let me just read a few from it.

“The Air Force did not provide adequate oversight of the plan-
ning procedures. The Air Force did not establish a process for the
contractors to provide contractor qualification for U.S. review. The
Air Force did not establish procedures directing project managers
to review and validate cost estimates and did not properly monitor
and approve contractor payments. The U.S. Air Force paid for ma-
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terials in excess of approved contract quantities and did not prop-
erly appoint certifying and accountable officials.”

This is a long report, over 100 pages, so I asked my staff to pre-
pare a short fact sheet with the key auditor findings, and that fact
sheet is available to Members, and I ask unanimous consent it be
included in the record. Without objection.

[The information referred to follows:]



Fact Sheet
GOVERNMENT AUDIT OF K-TOWN MALL FINDS

DOZENS OF FAILURES IN PROJECT OVERSIGHT

Rep. Henry A. Waxman
Chairman, Committee on Oversight and Government Reform

On June 22, 2007, the Air Force Audit Agency issued an audit report on the Defense
Department's construction of the Kaiserslautern Military Community Center.! This project,
called the “K-Town Mall,” is being bullt on Ramstein Air Base in Germany and will include a new
844,000 square foot multi-use retail facility with an eight-story, 350-room hotel and visiting
quarters, a four-plex movie theater with stadium seating, a sporis bar, slot machines, and a spa.
Managed by the Alr Force, the $200 million K-Town Mallis the Pentagon’s largest single facility
construction project in the world.

In its report, the Alr Force Audit Agency found at least 35 significant deficiencies in critical areas,
including: {1) project planning and construction design; {2} solicitation and award oversight; (3}
construction change orders; {4) cost and schedule growth; (8) improper coniractor payments;
and {6} architect-engineer liability. The auditors concluded that the Alr Force made
fundamental errors in planning the project and overseeing ifs German contracting agent,
Landesbetrieb Liegenschafts -und Baubetreung {LBB}. Despite agreeing with the auditor
recommendations, the Air Force refused to cure defects in key areas.

Project Planning and Conshruction Design

The auditors found that the Air Force failed to properly plan and oversee the design of the K-
Town Mall. The auditors concluded that the Air Force:

“did not conduct thorough project planning or architectural design reviews” {p. i);
“did not establish policy to estimate and mifigate risk” {p. 3};

“did not provide adequate oversight of the planning procedures” (p. 3);

“did not perform pre-design validation reviews” (p. 2);

“did not conduct a 65 percent architectural design review o estimate and mitigate
project risk” {p. 2}; and

« did not follow up on 35 percent review comments to ensure they were properly
incorporated in subsequent designs” {p. 3).

LI R I }

As a result of these deficiencies, the auditors reported that “at least 173 change orders
reviewed, totaling €5.2 million ($6.1 million), were preventable” (p. 3).

1 Air Force Audit Agency, Instaliation Report of Audif: Military Construction Project — Kaisersioutern Military
Community Center (KMCC), United Stales Air Forces in Europe, Ramstein AB Germany (F2007-0065-FDEQOO) [June 22,
2007},




Solicitation and Award Oversight

The auditors found thot the Air Force falled to properly oversee the solicitation process used by
the contractor, as required by the ABG-75, the bilateral agreement between the U.S. and
Germany that governs this project. The auditors conduded that the AirForce:

« “did not ensure the bid process was properly documented” (p. §);

« did not “establish]] a process for the contractors to provide contractor qudiifications for
US review" (p. é);

« “did not request the LBB provide contractor qudlification documents in accordance with
German contract law” {p. 7};

« "did not establish policies or procedures to submit contractor quality, qudiification, and
timeliness concerns to the LBB" {p. 7);

+ “did not ensure KMCC contracts included dll clauses necessary to protect U.S. interests”
(p.9); and

« did not oblain “assurance the contractors could be held liable if they are incapable of
performing alt contract requirements” {p. 9).

As aresult of these deficiencies, the auditors reported that "the US did not have the opporiunity
o reject a contractor or provide evidence to support that rejection prior to sdection” {p. 7).

Construction Change Orders

The auditors concluded that the Air Force failed to oversee the process by which the contractor
increased its scope of work through hundreds of change orders. The auditors concluded that
the Alr Force:

« “did not propery monitor and approve il construction change orders” {p. 11);

"did not receive or adequately follow up to ensure the LBB provided 427 of 490 (87%) LBB
or confractor-initiated change order {CO) documents” {p. 11);

+ “did not effectively establish construction change order review processes to ensure
change orders were valid, authorized, and within project scope prior to payment” (p.
12); and

« did not request nofification of construction change orders from the LBB prior to change
order implementation” {p. 12}.

As a result of these deficiencies, the auditors reported that the Air Force “was not able to
validate atleast €11.9 million {$13.7 million) in construction change orders for which the
contractor could potentidlly bill and receive payment” {p. 13).

Cost and Schedule Growth

The auditors concluded that the Air Force failed to properly control increases on project cost or
schedule delays. The auditors concluded that the Air Force:

* “did not effectively monitor the KMCC military construction project changes fo limit cost
and schedule growth” {p. 15);

« “did not frack construction change order amounts, description, resuting projected
schedule delays, or costs” {p. 15);




« “did not verify design review comments were appropriately incorporated in project
designs” {p. 16};

* began construction "before designs were completed” (p. 14);

s« “gpproved the use of trade-wise agreements, essentidly forcing the LBBto act as a
general contractor without mplied general contractor authority orliability” {p. 18);

« did not implement internal controls to obtain and review construction orders prior to
implementation" {p. 16);

« “did not review and validate cost estimates or justifications for the oforementioned 427
construction change orders before implementation” {p. 16};

« “did not establish procedures directing project managers o review and validate cost
estimates” {p. 14}; and

» falled to “discuss construction task sequencing os schedule changes occurted” [p. 16},

As aresult of these deficiencies, the auditors estimated that costs for the K-Town Mall have
increased from $131.1 million to atleast $201.6 million {pp. 16-17). Although the project was
originally scheduled o be operational by the end of 2005, the auditors reported that it is only
65% finished and has no determined completion date [p. 17).

Improper Contractor Payments

The auditors found that the Air Force failed to properly oversee the process by which it paid
contractor invoices. The auditors concluded that the Air Force:

+ “did not properly monitor and approve contractor payments” (p. 24);

« "paid ... for materials in excess of approved contract quantities” (p. 24);

* “did not receive change order documentation for €3,172,625 (52 percent) of these
payments” [p. 24);

« did not implement established invoice review procedures to validate contractor
invoices with contract and change order specifications and actual contractor work
completed prior to authorizing payment” {p. 25); and

« “did not properly appoint certifying and accountable officials” {p. 25).

As a result, the auditors reported that the Alr Force “improperly paid KMCC contractors over
€5.9 million ($6.7 million) for 248 contract line items on 3 invoices” (p. 25). The auditors dso
warned that the Alr Force "may be in violation of the ABG-75 agreement, Geman contract law
{VOB), and Section 8137 of Public Law 103-335 and could be held pecuniarily liable for
improper payments made” {p. 25}.

Architect-Engineer Liability

The auditors found that the Alr Force falled o properly evaluate the potential liability of the
Architect-Engineer contractor, which is supposed to oversee that qudity, accuracy, and
coordination of services. The auditors concluded that the Air Force:

+ “did not assess and pursue A-E contractor iability” {p. 29);

* did notf request the LBB assess liabllity for 21 deficiencies confirmed by an independent
expert as design errors which coutd have been prevented” [p. 29);

» “did not establish A-E liability assessment policy and procedures, provide training,
implement detection conirds, or provide management oversight required to identify
design errors and report them to the LBB" {p. 31); and




« allowed asituation in which “A-E contractors were diso selected as construction
managers and, therefore, not independent” {p. 31).

As a result, the auditors reported that the Air Force “cannot verify investigations and recovery
actions will be pursued in a cost-effective and timely manner to mitigate damages, minimize
administrative costs, strengthen the likelihood for full recovery, and dllow the reuse of project
funds” {p.32).

Alr Force's Refusal to implement Audit Recommendations

While the Air Force agreed with the auditors' recommendations, it refused to cure defects in
key areas, such as properly reviewing change orders and invoices before paying contractors.

For example, when the auditors recommended that the Air Force “[implement interndl controls
to review construction change orders prior 1o implementation”™ {p. 18}, the Air Force responded
that it would "maintain existing internd controls” {p. 21). The auditors disagreed with this
approach, stating:

“IMJanagement comments are non-responsive to the issues raised in the report, and
management does not plan to take action to correct the problems noted. ... [AJudit
disagrees that existing internal controls to obtain and review construction change orders
prior to change order implementation were effectively implemented prior to the audit.
Further, [the Air Force] did not provide any evidence to vdlidate their statement that
adequate internal controls over construction change orders were in place since the
project start” {p. 22).

Simitarly, when the auditors recommended that the Air Force “[iimplement established invoice
review procedures to ensure invoices are validated with contract and change order
specifications, and that work is completed prior to payment” (p. 26}, the Alr Force responded
that, “[slince the beginning of the project, [Alr Force] personnel have been checking LBB
validated/certified invoices to verify work was accomplished according to contract price and
quality” {p. 27}, Again, the auditors disagreed, stating:

“[Allthough management concurred with our audit results and recommendation, they
do not plan fo take action which we bélieve will correct the deficiency. ... Specifically,
{Alr Force] personnel have not been propertly reviewing LBB validated/certified invoices
to verify work was accomplished according to contract price and quantity ‘since the
beginning of the project’ per their statement. ... The improper payments occurred
because construction managers did not properly validate contractor invoices with
contract and modification specifications and actual contractor work completed prior to
authorized payment” [p. 28).
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Executive Summary

INTRODUCTION

OBJECTIVES

CONCLUSIONS

The Kaiserslautern Military Community Center (KMCC) is
currently the largest single facility construction project in the
Department of Defense. The KMCC will consolidate and expand
existing Army and Air Force Exchange Service (AAFES),
435th Air Base Wing Services (435 ABW/SVS), and other pon-
appropriated fund activities into one location. The KMCC is. -
currently funded at €128,341,080 ($164.3 miltion). This total
funding amount does not include €13.8 million in European '
payment in-kind funds associated with the Rhein Main Transition
Program (RMTP). ‘

(FOUO) This was a locally initiated audit to determine whether
USAFE Civil Engineering personnel exercised effective control
over the KMCC military construction project. Specifically, we
determined whether personnel properly:

e (FOUO) Conducted project planning and architectural
design reviews.

e (FOUO) Performed pre-solicitation reviews, solicitation
and award of contracts, and included all clauses necessary
to protect US interests.

e (FOUO) Monitored and approved contract change orders
and monitored project status to minimize cost and schedule
growth, -

*. (FOUO) Monitored and approved contractor payments.

" = (FOUO) Assessid and pursued Architect-Engineer (A-E)
liability. ) "

(FOUO) USAFE Civil Engmeerpersonnel épuld improve control

of the KMCC construction project. ; Specifically:

s (FOUO) USAFE project maniipers did not conduct
thorough project planning or architectural design reviews to
verify KMCC contracts met project requirements.
Adequate project planning and design reviews ensure
communication of US construction planning information

ONLY (FOUO

This document contains information exempt from mandatory disclosure under the

Freedom of Information Act.
Exemption 5 applies.
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Executive Summary

necessary for the German authorities to properly coordinate
construction projects to ensure the optimum use of German

_ design and construction capacities. Further, we
conservatively estimate at least 173 change orders reviewed,
totaling €5.2 million ($6.1 million), resulted from the
inadequate project planning and construction design and,
thus, were preventable. (Tab A, page 1)

e (FOUO) German contracting agent, Landesbetrieb
Liegenschafis- und Baubetreuung (LBB), personnel
properly performed pre-solicitation reviews, solicitation,
and award of the KMCC contracts; however, the LBB did
not inform USAFE personnel of the bid date or location of
bid opening, or provide copies of the invitations to bid, the
potential contractor list, or the results until after the
contractor was recommended for selection. Further,
USAFE personnel did not ensure the bid process was
properly documented. As a result, USAFE personnel did
not have the opportunity to reject a contractor or provide
evidence to support that rejection prior to selection.
Although this procedure had no impact on the KMCC
contracts, it represents an internal control problem that
should be corrected for future contracts. (Tab B, page 6)

e (FOUO) USAFE personnel did not ensure KMCC
contracts included all clanses necessary to protect US
interests. As a result, neither USAFE nor LBB has
assurance the contractor could be held liable if he is found
incapable of performing all contract requirements. (Tab B,
page9)

s (FOUO) USAFE Project Management Office (PMO)
personnel did not properly monitor and approve all.
construction change orders. As a result, USAFE was not
aware of at least €11.9 million ($13.7 million) in potential
construction change orders not yet billed to the government.

(Tab C, page 11)

F i ONLY (FQU
This document contains information exempt from mandatory disclosure under the
Freedom of Information Act.
Exemption 5 applies.
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e (FOUO) USAFE personnel did not effectively monitor the
KMCC military construction project status to limit cost and
schedule growth. As a result, project costs could increase
by more than €15 million ($17.4 million) over the
remaining 35 percent of construction (as of 27 October
2006). In addition, each day the occupancy date is delayed
due to schedule growth costs the government $10,173 to
billet personnel off base (more than $3.7 million per year).
Further, the US may be held financially liable for contractor
delay claims resulting from improper scheduling. (Tab C,

page 15)

¢ (FOUO) USAFE personnel did not properly monitor and
approve contractor payments. As a result, KMCC
contractors improperly billed and were paid for materials in
excess of approved contract quantities, costing over
€5.9 million ($6.7 million) for 248 contract line items on 3
invoices. (Tab D, page 24)

s (FOUO) USAFE project management personnel did not
assess and pursue A-E contractor liability. Specifically, as
of October 2006 there were numerous design deficiencies
discovered during the construction of the KMCC that
contributed to contract change orders that conservatively
could result in USAFE being billed at least €952,954
($1.1 million). However, because USAFE did not request
the LBB properly assess A-E liability, they may not be able
to dispute the quality of A-E services. Request for

/ recoupment for A-E design errors or performance
‘ deficiencies could provide the Air Force a potential
monetary benefit of at least €952,954 ($1.1 million).
(Tab E, page 29)

MANAGEMENT During the audit, USAFE/A7 management completed 15 corrective
CORRECTIVE ACTION actions. Reference tabs for specific actions taken.

FOR OFFICIAL USE Y (1)
This document contains information exempt from mandatory disclosure under the
Freedom of Information Act.
Exemption 5 applies.
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RECOMMENDATIONS

MANAGEMENT’S
RESPONSE

e
TESA L. LANOY

We made 19 recommendations to improve the management of
construction funds. Reference Tabs A, B, C, D, and E for specific
recommendations.

(FOUO) Management officials reviewed this report and agreed
with the majority of the audit results; however, do not agree that
some areas adequately describe actions, conditions, or current
situation. Audit believes the management comments to
Recommendations C.1 and C.2 are partially responsive. In
addition, audit contends that Recommendations C.6, D.1 and D.2
are non-responsive. Therefore, we will elevate the issues in
disagreement to the appropriate Air Force level of command for
resolution in accordance with AFI 65-301, Audit Reporting
Procedures. (Reference Appendix IT and III for additional
management comments)

%mq.mi&

JAMES R. MILLER

Team Chief, Ramstein AB Office Chief, European Area Audit Office

v
vo
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Tab A
Project Planning and Construction Desig_r!_

BACKGROUND

The Auftragsbaugrundsaetze 1975 (ABG-75) Administrative Agreement is a bilateral agreement
between the United States Forces and the Federal Republic of Germany (FRG) applicable to all
US Forces construction in Germany. In accordance with ABG-75, German authorities plan,
execute, and administer construction on behalf of US Forces. Therefore, the ABG-75 requires
US Forces coordinate construction planning with the German Government Construction Agency
(GGCA) to ensure the optimum use of German design and construction capacities. USAFE Civil
Engineer personnel accomplish this coordination annually on USAFE Form 105 (ABG Form 1),
Program of Construction for the US Forces.

Civil engineer personnel coordinate with German state construction authorities to design,
contract for, and perform the construction management of a project in accordance with the
ABG-75. The US Army Corps of Engineers (USACE) typically provides oversight for many of
the pmilitary construction (MILCON) projects in Germany and manages the projects with the
LBB on behalf of the Air Force. USAFE or base civil engineer personnel provide input and
coordination of project issues with USACE. The USAFE Program Management Branch
personnel provide Air Force oversight of LBB-administered contracts for projects that do not
have the USACE involvement.

Pre-Design Validation Reviews include a presentation of the timeline for construction, a review
of funding documents, validation of scope and functional requirements, approval of
infrastructure systems to support the facility, review of comprehensive site plans, proper
clearance of environmental concerns, and an adequate budget cost estimate. In addition, the
PDVR includes a review of Anti-terrorism/Force Protection criteria, communication
requirements and associated technical solutions, special project issues, and the proposed method
of execution. All PDVR actions should be complete before starting the project design.

A pre-design conference occurs after the GGCA has accepted the project and includes
representatives from the German contracting agent, Landesbetrieb Liegenschafts- und
Baubetreuung (LBB); design firms; and all US agencies. Attendees should establish key project
milestones including design start, periodic désign reviews (i.e., 5-10 percent pre-concept design
submittal review, 35 percent concept design review, 90-95 percent final design review, and 100
percent corrected final design), the design completion date and bid advertisement date. When
requested by the MAJCOM or functional users or on large projects, an additional concept design
review can occur at the 65 percent design stage. This review is to ensure designs meet functional
and technical requirements and all comments from the 35 percent review have been
appropriately incorporated in the design.

This document contains information exempt from mandatory disclosure under the
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Modifications (change orders) are negotiated “mini-contracts” which are formalized within the
context of the scope of the original contract. They allow equitable adjustments to contract
requirements due to changes which include differing site conditions, unforeseen conditions,
corrections of errors and omissions (to include design deficiencies), contractor or weather delays,
and work suspensions. Modifications frequently add time to the schedule of construction and are
expensive because they are not usually competitively bid. The fees paid to the LBB fall into
three general categories: administrative, translation, and actual cost for secondary services.
They are calculated on separate percentages based on ABG-75 classifications of major or minor
construction and are based on final construction costs. For new construction, the administrative
compensation fee is 5 percent, and the translation fee is 0.6 percent. Although modifications will
be necessary throughout the contract, proper project planning is important to control overall
construction costs.

Trade-wise contracts were established to subdivide a large contract into several smaller
contracts, thus, allowing smaller contractors who specialize in a certain trade, like stonework, to
bid on the project. The benefit of this type of contracting for the KMCC was to limit the need
for subcontractors and offer opportunities for small companies who would otherwise not be able
to compete for a contract of this magnitude to form a conglomerate by trade. In Germany, trade-
wise agreements require line-item contracts that specifically list the sumber of labor hours and
material required. Therefore, the project design and schedule must be very specific in order to
properly coordinate all contractors involved.

(FOUO) AUDIT RESULTS 1-PROJECT PLANNING/DESIGN REVIEWS

Condition. (FOUO) USAFE project managers did not conduct thorough project planning or
architectural design reviews to verify KMCC contracts met project requirements. Specifically:

s (FOUO) USAFE personnel did not complete ABG Form 1 project planning documents
or forward them to the LBB for use in workload planning.

o (FOUO) USAFE personnel did not perform pre-design validation reviews.

e (FOUQ) USAFE personnel did not conduct a 65 percent architectural design review to
estimate and mitigate project risk and did not ensure user comments were fully

incorporated into subsequent designs.
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Cause,

* (FOUO) USAFE/ATCCP, Project Management, personnel did not prepare ABG
Form 1 documents because USAFE/A7CP, Programs Division, had prepared them in the
past, and when USAFE A7, Civil Engineer, reorganized, senior management did not
assign this responsibility to the proper office.

¢ (FOUO) USAFE senior management did not establish policy to estimate and mitigate
risk and did not provide adequate oversight of the planning procedures.

¢ (FOUO) Project management personne! did not conduct all appropriate architectural
design reviews because a senior manager within USAFE/A7 removed the 65 percent
review from the review process in an attempt to expedite the design process, although a
65 percent design review was requested by AAFES and the 435 ABW/SVS. In addition,
the USAFE Project Manager did not follow up on 35 percent review commients to ensure
they were properly incorporated in subsequent designs because the senior management
emphasis was on expediting design and schedule rather than ensuring personnel
conducted appropriate design reviews.

Impact.

e (FOUO) Adequate project planning and construction design reviews ensure timely
communication of US construction planning information necessary for German
authorities to properly coordinate construction projects to ensure the optimum use of
German design and construction capacities.

e (FOUO) Adequate project planning and architectural design reviews ensure construction
plans meet requirements and help limit unexpected cost and schedule growth. An
independent review was performed by a qualified architect to determine whether the
modifications could have been prevented with proper project planning and architectural
design reviews. We conservatively estimate at least 173 change orders reviewed, totaling
€5.2 million ($6.1 million), were preventable, !

! (FOUO) The construction exchange rate for fiscal year 2007 is .8530 to $1 based on the Foreign Currency
Conversion Rates Effective 1 November 2006, from the Defense Finance and Accounting Service. This rate was
used to convert Euro amount to US dollars throughout this report.
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(FOUOQO) Management Corrective Actions. USAFE/A7CCP completed the following
corrective actions:

o (FOUO) Corrective Action A.1. On 9 November 2006, USAFE/A7CCP established
and implemented procedures to provide management oversight of project planning using
pre-design validation reviews. In addition, this project planning tool allows project
managers to estimate and mitigate risk on afl future MILCON projects.

e (FOUQ) Corrective Action A.2. USAFE/A7CCP established procedures to post key
construction documents to a project website to better facilitate KMCC team
communication.

(FOUQ) Recommendations. The Director of Mission Support (USAFE/A7) should:

s (FOUO) Recommendation A.1. Establish procedures to ensure the Chief of
Project Management (USAFE/A7CCP) or the Chief of Programs Division
(USAFE/ATCP) properly completes ABG Form 1 project planning documents on
all MILCON projects and forwards them to the LBB.

¢ (FOUO) Recommendation A 2. Require project managers to conduct 65 percent design
reviews for major construction contracts.

s (FOUO) Recommendation A.3. Require project managers to enstire 35 and 65 percent
design review commients are incorporated in the project designs prior to contract award.

{(FOUO) Management Comments. Although management concurred with the audit result and
recommendations, additional comments to this result are provided in Appendix II. In response to
the audit recommendations, management stated:

s (FOUO) Recommendation A.1. “Concur with comment, USAFE/A7CC annually
provides copies of the MILCON Future Years Defense Plan to GBB and LBB leadership
in lieu of the ABG Form 1. In the future, USAFE/A7CC will prepare ABG Form 1
project planning documents on all MILCON projects and forward them annually to the
LBB. Estimated completion date: 30 November 2007.

¢ (FOUO) Recommendation A.2. “Concur. The design review process for each project
should be tailored on the basis of complexity, cost, and schedule. ABG-75 provides for
some flexibility in coordinating design reviews with German authorities, and the US

4
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incurs additional costs for the 65 percent design reviews. We will make a conscious
management decision for each project; just as was the decision to forego a 65 percent
review on the KMCC and conduct weekly coordination meetings in its place. This policy
was established in our 19 April 2007 memorandum to the HQ USAFE/A7CCP project
managers. Action completed: 19 April 2007. (CLOSED)

¢ (FOUO) Recommendation A.3. “Concur. We will require project managers to ensure
design review comments are incorporated into all future project designs through back
check reviews by all technical designers. This policy was established in our 19 April
2007 memorandum to the HQ USAFE/A7CCP project managers. Action completed:
19 April 2007. (CLOSED)”

(FOUQ) Evaluation of Management Comments. Management concurred with
Recommendation A.2., but their comment is not totally responsive. Management stated that:
“We will make a conscious management decision for each project; just as was the decision to
forego a 65 percent review on the KMCC and conduct weekly coordination meetings in its
place.” However, audit agrees that for some projects a 65 percent review may not be necessary.
Therefore, management comments addressed the issues presented in the tab and actions taken or
planned should correct the problem.

5
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BACKGROUND

The German contracting agent (LBB) prepares a contract cost estimate for use in bid evaluation,
prepares a bid schedule, announces the tender opening, and obtains bids on contracts. The ABG-
75, Part II, Article 5, paragraph 5.2 states, “The (US) Forces shall be informed in good time of
the date and place of opening of the tenders.” Further, it states, “To ensure the timely
notification, the US Forces shall be furnished the “invitation to tender’ at the same time as the
proposed tenderers.” After the LBB evaluates bids received, they notify the US Forces of their
recommendation for contract award and for approval or disapproval of the award by the US
Forces. Approval authorizes LBB to award a contract for construction services.

Bid process documentation should include the LBB prequalification of construction contractors,
should result in a list of sources determined qualified to perform specific construction contracts,
and limit offerors to those with proven competence to perform in the required manner. The
contract agent and USAFE personnel should maintain records of the contractor’s qualifications.

Under German law, liquidated damages are not a precondition for claiming damages. The
ABG-75, Part Il, Article 4.1, paragraph 4.1.2 states, “Liquidated damages are agreed upon if the
contractor is late completing the construction work.” Although German courts have ruled
against these clauses in the past, liquidated damage clauses are still possible as long as they are
in compliance with the Verdingungsordung fiir Bauleistungen (VOB) and German Civil Code.
The US must prove actual damages in order to recover costs in a German court.

(FOUO) AUDIT RESULTS 2 - SOLICITATION AND DOCUMENTATION

(FOUOQ) Condition. LBB personnel performed proper pre-solicitation reviews, solicitation and
award of the KMCC contracts. However:

e (FOUO) The LBB did not inform the US of the bid date or location of bid opening.
Also, LBB did not provide copies of the invitations to bid, the potential contractor list, or
the results until after the contractor was recommended for selection.

s (FOUO) USAFE personnel did not ensure the bid process was properly documented.
Specifically, LBB performed a prequalification review, which resulted in a list of
qualified construction contractors but did not maintain records of the contractor
qualifications. Further, neither the US nor the LBB established a process for the contractors to
provide contractor qualifications for US review.

6
FOR OFFICIAL USE ONLY (FOUO)

This document contains information exempt from mandatory disclosure under the
Freedom of Information Act.
Exemption 5 applies.



20

TabB
Solicitation and Award

(FOUO) Cause. This occurred because:

e (FOUO) The LBB personnel stated the contract bid procedures were more secure
without US involvement. However, US involvement was required by ABG-75.

e (FOUO) The USAFE Project Manager did not request the LBB provide contractor
qualification documents in accordance with German contract law.

¢ (FOUO) German contract law does not specifically require LBB to maintain records of the

e (FOUO) The US did not establish policies or procedures to submit contractar quality,
qualification, and timeliness concerns to the LBB.

(FOUO) Impact. As a result, the US did not have the opportunity to reject a contractor or
provide evidence to support that rejection prior to selection as in accordance with the ABG-75.
Therefore, no record exists of US concerns provided for LBB review during contractor selection.
Although this had no impact on the KMCC contracts, it represents an internal control problem
that should be corrected for future contracts.

(FOUOQO) Recommendations. The USAFE/A7 should:

s (FOUO) Recommendation B.1. Request the LBB allow joint participation in the
contractor prequalification process.

e (FOUO) Recommendation B.2. Request the LBB inform the US of the bid date
and location of bid opening and provide copies of the invitations to bid, the
contractor list, and the results of the tendering.

¢ (FOUO) Recommendation B.3. Request the LBB provide contract bid schedules,
recommendations, and contractor qualification documents prior to contract award.

s (FOUO) Recommendation B.4. Request the LBB maintain records of contractor
qualifications or, altematively, provide a record to USAFE to maintain in the project file.
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(FOUO) Recommendation B.5. Establish policies or procedures to formally report
specific contractor quality, qualification, performance, and timeliness concerns to the
LBB. :

(FOUO) Management Comments. Although management concurred with the audit result and
recommendations, additional comments to this result are provided in Appendix I In response to
the audit recommendations, management stated:

(FOUO) Recommendation B.1. “Concur. As we did with the housing program,
we will also request the LBB allow joint participation in the contractor
prequalification process for future regular MILCON projects. In addition, the US
Army Corps of Engineers is in the process of developing a joint agreement with
the LBB to solicit construction contract bids using the Best-Value Procurement
Method.? If they are successful in implementing this initiative, USAFE may also
benefit from the changes to the contract bid process, including potential gains in
price-performance trade-off. Estimated completion date: 20 July 2007.

(FOUO) Recommendation B.2. “Concur. We will request the LBB inform the US of
the bid date and location of bid opening, and provide copies of the invitations to bid, the
contractor list, and the results of the tendering. Estimated completion date: 20 July 2007.

(FOUO) Recommendation B.3. “Concur. We will request the LBB provide contract bid
schedules, recommendations, and contractor qualifications prior to contract award as part
of the ABG Form 4 (tender acceptance form) documentation IAW ABG-75. Estimated
completion date: 20 July 2007.

(FOUO) Recommendation B.4. “Concur. We will request the LBB maintain records of
contractor qualifications or, alternatively, provide a record to USAFE to maintain in the
project file. Estimated completion date: 20 July 2007.

(FOUQ) Recommendation B.5. “Concur with comment. Effective procedures were and
remain in place for USAFE PMO personnel to identify problems to the LBB and its
oversight contractors. USAFE/A7CC routinely sends letters to LBB and GBB expressing

2 (FOUQ) Best-Value Procurement Method is defined as a balance b the need to obtain full and open
competition and the need to efficiently fulfill the Government's requirements.
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dissatisfaction and concern over quality, performance, and timeliness. During the audit,
USAFE/A7 began providing more detailed reports to the LBB outlining construction '
deficiencies (e.g., roof construction and kitchen exhaust duct construction deficiencies). In
our opinion, this correspondence sufficiently addressed the recommendation to establish
policies or procedures to formally report specific quality, qualification, performance, and
timeliness concerns with the LBB. Action completed: 7 December 2006. (CLOSED)”

(FOUO) AUDIT RESULTS 3 — CONTRACT AWARD

(FOUQ) Condition. USAFE personnel did not ensure KMCC contracts included all clauses
necessary to protect US interests. Specifically, KMCC contracts did not include liquidated damages
clauses. For example, one trade-wise contract was established to consolidate mechanical,
electrical, and plumbing requirements. The trade contractor then subcontracted a firm to provide
electrical services which totaled a significant amount of the work (roughly 40 percent of the
contract requirements); however, no provisions were established in the contract to address
potential liabilities if the subcontractor would have been unable to perform as required.3

(FOUO) Cause. This occurred because USAFE management approved the use of trade-wise
contracts versus using a general contractor. Because USAFE was not involved in the
subcontracting process, it is unknown why LBB did not ensure contracts included clauses for
assessing liquidated damages.

(FOUO) Impact. As a result, neither the US nor LBB has assurance the contractors could be held
liable if they are incapable of performing all contract requirements. This could resuit in contractor
default and additional charges incurred by the US.

(FOUO) Recommendation B.6. USAFE/A7 should jointly establish procedures with the LBB
to insert liquidated damages clauses in future trade-wise construction contracts.

(FOUO) Management Comments. Although management concurred with the audit result and
recommendations, additional comments to this result are provided in Appendix II. In response to
the audit recommendation, management stated: “Concur. We will request the LBB to insert

3 (FOUO) Although the VOB states subcontracting is permissible under trade-wise agreements, it does not
specifically state this percentage should be limited, as the Federal Acquisition Regulation requirements for US
contracts requires subcontracting to be limited to 12 percent.

SE ONL
This document contains information exempt from mandatory disclosure under the
Freedom of Information Act.
Exemption 5 applies.



23

TabB
Solicitation and Award

liquidated damages clauses in future general contractor and trade-wise construction contracts as
allowed by ABG-75. Estimated completion date: 30 June 2007.”

(FOUO) Evaluation of Management Comments. Management stated that management
comments addressed the issues presented in the Tab and actions taken or planned should correct
the problem.
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BACKGROUND

User-requested change orders are modifications generated internally and are processed, :
negotiated, and contracted through the contracting agent (LBB). Construction change orders are
generally LBB or contractor-initiated modifications. The GGCA initiates an ABG Form 5,
Change Order Document, when approved, is recorded as an increase or decrease to the total
project obligation amount. Construction change orders initiated by the LBB, construction agent,
or contractors but not received or approved by the Air Force are considered missing change
orders.

The ABG-75, Part II, Article 7, Paragraph 7.1 states, “No later than 1 month upon receipt of the
ABG Form 5, the GGCA shall determine, in accordance with the responsible agency of the US
Forces, the course of the requested services and shall furnish the US Forces a time schedule
hereon.” Also, paragraph 7.6. states, “Within 20 working days after the date for construction
commencement has been established, a construction time schedule shall be submitted to the US
Forces. In the event of any significant changes in established dates, the monthly construction
progress reports required by Article 7.1.7 shall be supplemented by a revised construction time
schedule which reflects the most recent status.” Article 9, paragraph 9.1. states, “If there is
indication that the agreed upon schedules cannot be met for any phase of the project, the Forces
and the LBB authorities will notify each other in a timely manner of any pending delay and
reasons for the delay and will propose alternative courses of action for consideration and
remedying. The same applies for cost growth exceeding the approved amount of funds and/or
scope of work.”

(FOUO) AUDIT RESULTS 4 - MISSING CONSTRUCTION CHANGE
ORDERS

(FOUO) Condition. The USAFE PMO personnel did not properly monitor and approve all
construction change orders. Specifically, they did not receive or adequately follow up to ensure
the LBB provided 427 of 490 (87 percent) LBB or contractor-initiated change order (CO)
documents timely prior to 24 July 2006. (See Table 1)
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~(FOUO)
Lotl 50 €2,507,715 19 31 € 1,851,703
Lot2 41 1,449,182 2 39 1,095,032
Lot3 20 868,502 4 16 334,996
Lot4 21 351,918 2 19 499,512
Lot 5 0 0 0 0 ]
Lot 6 45 1,092,345 0 43 1,092,345
Lot7 24 344,130 0 24 344,130
Lot8 14 265,825 0 14 265,825
Lot9 & 10 90 3,027,146 2 88 2,946,114
Lot 11 113 2,278,065 i0 103 2,145,448
Lot 12a 8 114,714 9 8 151,014
Lot 12b 0 0 0 0 :
Lot 12¢ 5 42,572 0 5 42,572
Lot 13 4 56,884 1] 4 56,884
Lot14 0 0 0 0 0
Lot1S 0 0 0 0 0
Lot 16 0 0 ] 0 0
Lot 17 0 0 0 0 0
Lot 18 0 0 0 0 (]
P3L1 Aussenanlage 42 2,630,230 22 20 1,148,752
P3L2 Parkdeck 13 89,797 2 11 Unknown Value
Totals 490 € 15,119,025 63 427 €11,974,327
$13,734,553

(FOUO) Table 1. Missing Construction Change Orders.
(FOUO) Cause. This occurred because:
e (FOUO) USAFE PMO personnel did not effectively establish construction change order
review processes to ensure change orders were valid, authorized, and within project scope

prior to payment.

» (FOUO) USAFE personnel did not request notification of construction change orders
from the LBB prior to change order implementation per the ABG-75 and German law

4 (FOUO) As of 20 September 2006.
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(the Vergabe-und Vertragsordnung fiir Bauleistungen [VOB]) because this is how
construction change orders were historically handled on this project.

(FOUO) The LBB did not provide notification of construction change orders or ABG
Form 5 documents in a timely manner because they stated they were short personnel to
perform the document processing. Further, USAFE did not raise this issue to the
Geschiftsbereich Bundesbau (GBB) for resolution.®

(FOUO) Impact. As a result, USAFE was not able to validate at least €11.9 million
($13.7 million) in construction change orders for which the contractor could potentiatly bill and
receive payment.

(FOUO) Management Corrective Actions.

(FOUO) Corrective Action C.1. On 6 September 2006, USAFE/A7CCP
formalized its change order review process to include a Change Order Review
Board and weekly review of user-requested and construction change orders,
including appropriate cost estimates, cost increases, and schedule delays.
Additionally, a formalized user-requested change order approval process began in
January 2006 when the user-requested change orders increased to six user
requested changes. This process was ended in July 2006 (when construction was
approximately 60 to 65 percent complete) to minimize the impact of user
requested changes to planned construction activities.

(FOUO) Corrective Action C.2. On 22 December 2006, USAFE/A7 requested
the LBB provide outstanding ABG Form 5 documents immediately. In addition,
management requested the LBB adhere to ABG-75, specifically for notification
and written approval of change orders prior to implementation for all future

changes.

S (FOUO) The Geschafisbereich Bundesbau (GBB) of the Land Rheinland-Pfalz is the German Federal
Construction Division which represents the building administration of Rheinland-Pfalz as well as the public builder,
The GBB provides standardized rules for project management, handles public relations, performs valuation, and
monitors infrastructure of the US Forces, NATO, and allied forces. The GBB oversees the LBBs, but is not in the

direct reporting chain of command.
13
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(FOUO) Recommendations. The USAFE/A7 should:

s (FOUO) Recommendation C.1. Review and validate contractor invoices with approved
ABG Form 5 documents to ensure requested payments are valid, authorized, and within
project scope in accordance with the ABG-75, VOB, and US Code. Only pay
outstanding invoices USAFE PMO personnel can validate with approved ABG Form 4
(contract) and ABG Form 5 (change order) documents to confirm the invoiced services
are complete, authorized, and within project scope.

s (FOUO) Recommendation C.2. Proceed with partial invoice payments for valid and
authorized line items based on a thorough review of all invoiced line items with
contracted quantities and with approved ABG Form 5 documents.

¢ (FOUO) Recommendation C.3. Request a meeting with the GBB to review and
evaluate existing ABG-75 guidance to address methods to better provide, review, and
dispute modification documents and associated invoices. Audit suggests USAFE should
propose an amendment to the ABG-75 placing financial liability on the LBB for any
interest or penalties incurred as a result of US Forces not paying outstanding invoices
until modification documentation is provided and properly evaluated. Upon agreement of
an acceptable method, jointly propose changes to the ABG-75 through diplomatic
representatives from both governments to improve the construction contract modification
and invoice review processes.

(FOUQ) Management Comments. Although management concurred with the audit result and
intent of the recommendations, additional comments to this result are provided in Appendix II.
In response to the audit recommendations, management stated:

¢ (FOUO) Recommendation C.1. “Concur with comment. We will continue to review
and validate contractor invoices to ensure requested payments are valid, authorized, and
within project scope in accordance with the ABG-75, VOB, US Code, and the Grassley
Amendment to Public Law 103-335. When available, an approved ABG 5 will be the
basis for verification. When an ABG Form 5 is not yet available, USAFE will require
LBB to provide a full explanation of the change and why it was required, as outlined
in USAFE/A7’s 2 November 2006 memorandum to LBB which was coordinated by
the USAFE/JA staff. Action completed: 2 November 2006. (CLOSED)

¢ (FOUO) Recommendation C.2. “Concur. We will proceed with partial invoice
payments for valid and authorized line items based on a thorough review of all invoiced

14
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line items with contracted quantities and with approved ABG Form 4 and ABG Form 5
modification documents. The only exception is the current backlog of change orders
(549) identified prior to 2 November 2006. For these change orders, USAFE has
agreed (with concurrence of the USAFE/JA staff) to process payment provided LBB
certifies in writing that the work was 1) necessary, 2) properly performed, and 3)
fairly and reasonably priced. As an additional measure, USAFE/A7CCP personnel
require LBB provide a full explanation of invoiced changes not supported by an
approved ABG Form 5 document. Action completed: 2 November 2006. (CLOSED)

¢ (FOUO) Recommendation C.3. “Concur. The USAFE Vice Commander is the
appropriate official to request a meeting with IMCOM-Europe to review and evaluate
existing ABG-75 guidance to address methods to better provide, review, and dispute
modification documents and associated invoices. The USAFE/A7 will propose an
amendment to the ABG-75 placing financial liability on the LBB for any interest or
penalties incurred as a result of US Forces not paying outstanding invoices until
modification documentation is provided in enough time to be properly
evaluated. Estimated completion date: 30 June 2007.”

(FOUO) AUDIT RESULTS 5 - COST AND SCHEDULE GROWTH

(FOUO) Condition. USAFE personnel did not effectively monitor the KMCC mxhtary
construction project changes to limit cost and schedule growth. Specifically:

* (FOUO) USAFE personnel did not track construction change order amounts,
description, resulting projected schedule delays, or costs.

* (FOUO) The LBB provided a construction schedule at project initiation; however,
construction delays, pritharily due to the numerous change orders, resulted in schedule
shifting which affected future construction milestone dates ¢

(FOUOQ) Cause. This occurred because:

6 (FOUO) The majority of construction change orders were quantity changes and not scope changes.
15

FFT USE O] (0)
This document contains information exempt from mandatory disclosure under the
Freedom of Information Act.
Exemption 5 applies.



29

TabC
Construction Change Orders and Cost and Schedule Growth

¢ (FOUO) The USAFE Project Manager did not verify design review comments were
appropriately incorporated in project designs.

e (FOUO) Construction began before designs were completed.

¢ (FOUO) The LBB recommended and a USAFE senior manager approved the use of
trade-wise agreements, essentially forcing the LBB to act as a general contractor without
implied general contractor authority or liability.

¢ (FOUO) The LBB hired the design contractors to perform construction management
duties. This action did not allow a proper separation of duties that would normally result
in an independent review of construction costs and schedule concerns.

* (FOUO) USAFE/A7 management did not implement internal controls to obtain and
review construction change orders prior to implementation. Specifically, personnel did
not review and validate cost estimates or justifications for the aforementioned 427
construction change orders before implementation. (See Table 1, page 12)

» (FOUO) The LBB did not provide ABG Forms 5 to support construction change orders
in a timely manner.

* (FOUOQO) Management did not establish procedures directing project managers to review
and validate cost estimates.

o (FOUO) Neither LBB nor construction managers met with USAFE nor contractor
personnel to discuss construction task sequencing as schedule changes occurred.

(FOUO) Impact.

s (FOUO) The KMCC project authorization was originally approved at $115.3 million,
plus €13.8 million ($15.8 million) of Rhein-Main Transition Program (RMTP) funding
provided by our German partners.” As of January 2006, the KMCC project authorization
was increased to $164.3 million (excluding RMTP funds). The resulting total cost,

7 (FOUQ) The construction exchange rates for these funds ranged from 0.72 to 1.1916 (for each US dollar) due to
the different submission dates of the DD Form 1391s, Military Construction Project Data.
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including change orders, as of September 2006 was approximately $168.4 million
(€146.8 million). Further, if the current trend continues, audit estimates the project cost
will increase by another $17.4 miltion (€15 million) for a total of $185.8 million

(€162 million) over the remaining 35 percent of construction.

s (FOUO) Properly reviewing and validating cost estimates and justifications for change
orders is necessary to ensure funds are available and to help prevent unneeded project
changes.

e (FOUO) The KMCC project has missed its original beneficial occupancy dates (BODs)
for the Visiting Quarters (VQ) and the KMCC Mall3 As of this date, the BODs are
undeterminable. The cost to billet personnel off the installation each day the VQ BOD is
delayed i$ approximately $10,173, resulting in more than $3.7 million per year.® Further,
the US may be held financially liable for contractor delay claims resulting from improper
scheduling.

(FOUO) Management Corrective Actions. USAFE/A7CCP implemented the following
management corrective actions:

e (FOUO) Corrective Action C.3. On 30 October 2006, USAFE/ATCCP supplemented an
existing process to track all change order amounts, descriptions, and costs to monitor
trends in cost and schedule growth, by including a spreadsheet to track anticipated
modifications.

e (FOUOQ) Corrective Action C.4. On 22 July 2006, USAFE/A7TCCP obtained permission
to hire a contractor claims analyst and established procedures for the claims analyst to

8 (FOUO) The original pre-award/planned BOD for the VQ was 31 December 2005; The original pre-
award/planned BOD for the Mail was 15 June 2006,

9 (FOUO) The Air Force incurs a cost to lodge official travel personnel at commercial operations off the
installation, thereby, greatly increasing government travel costs. Local lodging rates range between €50 and €100
per night. Using the average of €75 Euro (or $98.00 per night) off-base and the average on-base rate of $42 we
would save approximately $56 per night for 182 rooms or $10,173 per day if the VQ was open. These figures are
based on the 435 SVS non-availability information for May through October 2006 and do not include additional
transportation and incidental costs. In addition, this does not include lost revenues that could have been generated
from billeting space available travelers.
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document schedule delays and evaluate contractor delay claims. USAFE/A7TCCP
received funding to proceed with this hiring action on 22 November 2006.

(FOUO) Corrective Action C.5. On 19 Septerber 2006, USAFE/A7CCP established
procedures for the claims analyst to use the schedule delay list to elevate contractor delay
claim concerns to the LBB and refute invoices resulting from scheduling deficiencies.

(FOUO) Corrective Action C.6. Project managers have been and will continue to
review and validate cost estimates on all change orders processed on an ABG Form 5.
For all future change orders, LBB will be providing pre-information (on a one-page form)
on change orders for approval as directed by USAFE/A7 in a 2 November 2006
memorandum,

(FOUO) Audit Comment. A recommendation to require the USAFE Project Manager ensures
design review comments are appropriately incorporated in future project designs and
construction does not begin before design reviews are completed is addressed in Tab A.

(FOUO) Recommendations. The USAFE/A7 should:

(FOUO) Recommendation C.4. Evaluate the risks of contracting by estimated quantities
before agreeing to trade-wise agreements and accepting the resulting role of the GGCA to
act as a general contractor without implied general contractor authority.

(FOUO) Recommendation C.5. Ensure design contractors hired to perform construction
management duties maintain a proper separation of duties that would result in an
independent review of construction costs and schedule concerns.

(FOUO) Recommendation C.6. Implement internal controls to review construction
change orders prior to implementation,

(FOUO) Recommendation C.7. Request the LBB and construction managers meet with
USAFE or contractor personnel to ensure proper and effective construction task
sequencing as schedule changes occur.

(FOUO) Management Comments. Although management concurred with the audit result and
intent of the recommendations, additional comments to this result are provided in Appendxx IL
In response to the audit recommendations, management stated:
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e (FOUO) Recommendation C.4. “Concur. USAFE/ATCC carefully considers the risks
of contracting by estimated quantities before agreeing to trade-wise agreements and
accepting the resulting role of the GGCA to act as a general contractor without implied
general contractor authority. USAFE regularly communicates in a variety of forums its
policy against accepting use of trade contracts on any future project. Action completed:
16 January 2007. (CLOSED)

¢ (FOUO) Recommendation C.5. “Concur. USAFE/A7CC will enforce that LBB ensures
design contractors hired to also perform construction management duties establish a
proper separation of duties that would result in an independent review of construction
costs and schedule concerns. We pay LBB a substantial amount of money to perform the
construction management duties outlined in ABG-75. To the extent LBB hires
contractors to perform oversight duties not specifically required of LBB, then we don’t
see that as improper. If we do see that such contractors are not properly performing their
duties, or that a conflict of interest arises then we agree that the US should call those
deficiencies to LBB’s attention and demand corrective action as we did with the former
construction manager for the KMCC project—resulting in their removal as construction
manager by the LBB on 26 September 2006. Action completed: 26 September 2006.
(CLOSED)

¢ (FOUO) Recommendation C.6. “Concur. USAFE/A7CC will maintain existing internal
controls to obtain and review construction change orders prior to implementation. Again,
the US cannot direct the contractors in any regard because the US contract is with the
LBB, not the individual contractors. The record shows A7CC has since at least March
2006 regularly emphasized to LBB the criticality of processing modifications in a timely
manner so we can review prior to implementation. Action completed: 19 October 2006.
(CLOSED)

s (FOUO) Recommendation C.7. “Concur. We will request the LBB and construction
managers meet with USAFE or contractor personnel to ensure proper and effective
construction task sequencing as schedule changes occur. Action completed: 11 October
2006. (CLOSED)”

(FOUQ) Evaluation of Management Comments. Although management concurred with the

audit results and recommendations, they have not taken (or do not plan to take) action which we
believe will correct the deficiencies; therefore, management comments to Recommendations C.1
and C.2 are partially responsive, and C.6 is non-responsive to the issues raised in the report. We
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will elevate the issues in disagreement to the appropriate Air Force level of command for
resolution in accordance with AFI 65-301. Specifically:

e (FOUO) Recommendation C.1.

o (FOUO) Management Comments. “Concur with comment. We will continue to
review and validate contractor invoices to ensure requested payments are valid,
authorized, and within project scope in accordance with the ABG-75, VOB, US Code,
and the Grassley Amendment to Public Law 103-335. When available, an approved
ABG Form 5 will be the basis for verification. When an ABG Form 5 is not yet
available, USAFE will requir¢ LBB to provide a full explanation of the change and
why it was required, as outlined in USAFE/A7’s 2 November 2006 memorandum to
LBB, which was coordinated by the USAFE/JA staff.”

o (FOUO) Audit Response. Audit contends that management’s comments are partially
responsive to the issue raised, and the action planned should correct part of the
problem identified. Specifically, management agreed to review and validate
contractor invoices to ensure requested payments are valid, authorized, and within
project scope. However, management’s policy to review and validate contractor
invoices without an approved ABG Form 4 or ABG Form 5 based on LBB’s written
assurance is non-responsive to the audit recommendation. An approved obligating
document is required, except in an emergency situation, in order to match an invoice
disbursement with the obligation, as defined in the DoD Financial Management
Regulation, Further, the US should not be held financially liable for change orders
for which they did not give prior approval. Audit contends management should not
make payments on invoices for which they cannot validate the invoice with an
approved ABG Form 4 and/or 5 to confirm it is valid, authorized, and within project
scope by in accordance with the ABG-75, VOB, and US Code.

e (FOUO) Recommendation C.2.

o (FOUO) Management Comments. “Concur. We will proceed with partial invoice
payments for valid and authorized line items based on a thorough review of all
invoiced line items with contracted quantities and with approved ABG Form 4 and
ABG Form 5 modification documents. The only exception is the current backlog of
change orders (549) identified prior to 2 November 2006. For these change
orders, USAFE has agreed (with concurrence of the USAFE/JA staff) to process
payment provided LBB certifies in writing that the work was 1) necessary, 2)
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properly performed, and 3) fairly and reasonably priced. As an additional
measure, USAFE/A7CCP personnel require LBB provide a full explanation of
invoiced changes not supported by an approved ABG 5 document.”

o (FOUO) Audit Response. Audit contends that management comments are partially
responsive to the issue raised, and the action planned should correct part of the
problem identified. Specifically, management agreed to review and validate invoice
payments for valid and authorized line items based on a thorough review of all
invoiced line items with contracted quantities and with approved ABG Form 4 and
ABG Form 5 modification documents. However, the ABG Form 5, Change Order
Document, is required in order to match an invoice disbursement with the obligation,
as defined in the DoD Financial Management Regulation. In addition, the ABG-75,
Part I1, Section A, Article 4, paragraph 2.2 of the Implementing Instructions
states, “The realization of changes under 2.1 always require a change request (ABG
Form 5 PartI or 5 A) and an order of the US Forces by use of ABG Form 5 Part I.”
Further, the US should not be held financially liable for change orders for which they
did not approve prior to the contractor performing the work. Audit contends
management should not make payments on invoices for which they cannot validate
the invoice with an approved ABG Form 4 and/or 5 to confirm it is valid, authorized,
and within project scope by in accordance with the ABG-75, VOB, and US Code.
This includes partial invoice payments. If management continues to make payments
without proper invoice validation with the modification document as they propose in
their alternative action to request LBB make a “full explanation” of the change order
requirements as opposed to validating them with approved ABG Form 4s and/or ABG
5s, they may be in violation of the ABG-75, VOB, and US Code, and may be held
pecuniarily liable. As a result, audit concludes management agreed with our audit
results but proposed alternative corrective actions that we find non-responsive and
will not correct issues identified.

s (FOUO) Recommendation C.6.

o (FOUQ) Management Comments. “Concur. USAFE/A7CC will maintain existing
internal controls to obtain and review construction change orders prior to
implementation. Again, the US cannot direct the contractors in any regard because
the US contract is with the LBB, not the individual contractors. The record shows
A7CC has since at least March 2006 regularly emphasized to LBB the criticality of
processing modifications in a timely manner so we can review prior to
implementation.”
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o (FOUO) Audit Response. Audit contends that management comments are
non-responsive to the issues raised in the report, and management does not plan to
take action to correct the problems noted. Audit determined personnel did not review
and validate cost estimates or justifications for the aforementioned 427 construction
change orders. (See Table 1, page 12) Further, the LBB did not provide ABG Forms
5 to support construction change orders in a timely manner. Thus, audit disagrees
that existing internal controls to obtain and review construction change orders prior to
change order implementation were effectively implemented prior to the aundit.
Further, USAFE did not provide any evidence to validate their statement that
adequate internal controls over construction change orders were in place since the
project start. i
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BACKGROUND

The contractor submits their accounting documents and quantity determinations to the GGCA
(LBB) and the construction manager for review. The LBB’s contracted construction
management personnel review the documentation and assign an apportionment cost to the
applicable users. Personnel forward this documentation to the GGCA for preparation of the
ABG Form 8, Construction Costs, to invoice for construction completed. Construction
management personnel review the ABG Form 8 and invoice prior to returning it to the GGCA.
The GGCA submits invoices and apportionment costs directly to USAFE/A7. The civil engineer
is required to validate each invoice, certify it for payment, and deliver it to the user designated in
the Military Interdepartmental Purchase Request (MIPR) or funding agreement. Payments
should be made within 30 days; however, ABG-75 payments are not subject to the Prompt
Payment Act and, therefore, do not accrue automatic interest penalties. Payments for goods or
services not received, excessive quantities of labor or material, or for construction work
completed as a result of a construction change order but not approved by the Air Force are
considered improper payments. The US government must request reimbursement of
overpayments to the LBB because there is no contract between the US government and the
contractors hired by the LBB. Prior to payment of the final invoice, the LBB should adequately
adjust the next cumulative invoice from the contractor for overpayments substantiated to the
LBB in accordance with the VOB. Once the final invoice has been paid, the LBB must filea
claim with the contractor for any substantiated overpayment.

The ABG-75 Part I, Article 4, paragraph 4.4 states, “Measures changing or affecting the scope,
quality or cost of construction works from that specified by the Forces shall require the prior
consent of the Forces.” Article 12, paragraph 12.3 of the ABG-75 states, “The contract amounts
(Article 7.1.6) may not be committed or exceeded unless written approval of the Forces has been
obtained.” The "contract amounts” within the meaning of Article 12.3 and the "amounts
approved” within the meaning of Article 12.5 are those amounts which the US Forces confirmed
as established on Part I of ABG Forms 4/5.” Paragraph 12.5 states “Any costs in excess of the
amount approved by the Forces (Article 12.3) will not be borne by them unless their prior
approval for these additional funds has been obtained.”

The 31 United States Code Section 3528, Responsibilities and Relief from Liability of Ca'txﬁ'ing
Officials, states an official certifying a voucher is responsible for: (1) information stated in the
certificate, voucher, and supporting records; (2) the computation of a certified voucher under this
section and Section 3325 of this title; (3) the legality of a proposed payment under the
appropriation or fund involved; and (4) repaying a payment that is determined illegal, improper,
or incorrect because of an inaccurate or misleading certificate, prohibited by law, or that does not

23

FOR OFFI Y
This document contains information exempt from mandatory disclosure under the
Freedom of Information Act.
Exemption 5 applies.



37

TabD
Contractor Payments

represent a legal obligation under the appropriation or fund involved. Further, Section 8137 of
Public Law 103-335 requires the Secretary of Defense to match disbursements to specific
obligations prior to disbursement.

German contract law (VOB), Part B, §2, paragraph 6(1) states, “If the contractor is called upon
to undertake work not provided for in the original contract, then he shall be entitled to receive
special remuneration for it. He is, however, required to notify the client of his ¢laim before
proceeding to execute the work.” Further, Part B, §2, paragraph 6(2) states, “Whenever possible,
the sum due shall be agreed before execution of the work.” Paragraph 8(1) states, “Work
executed by the contractor without instructions to do so, or as an unauthorized departure from the
provisions of the contract, will not be remunerated.” Further, Part B, §2, paragraph 8(2) states,
“However, the contractor is entitled to receive remuneration for such work if the client
subsequently accepts it. He is also entitled to remuneration if the work was necessary for
completion of the contract, might be deemed to comply with the presumed intention of the client,
and if the latter was given notice of it without delay.”

(FOUO) AUDIT RESULTS 6 - IMPROPER PAYMENTS

(FOUO) Condition. USAFE personne! did not properly monitor and approve contractor
payments. Specifically, KMCC contractors improperly billed the US (who paid) for materials in
excess of approved contract quantities. During the audit, the quality assurance evaluators
conducted a review of three previously approved invoices and identified quantity overruns of
€5,913,588.10

(FOUQ) Cause. This condition occurred because:

e (FOUO) USAFE/ATCCP management indicated that although they did not feel the
payments were improper; these partial payments were made under intense pressure from
the German contracting agency (LBB). For example, the LBB frequently discussed the
possibility of the contractor walking off of the job unless the partial payments were made.

o (FOUO) Construction managers did not properly validate contractor invoices with
contract and change order specifications and actual contractor work completed before
forwarding the invoices to USAFE personne! for payment.

10 (FOUO) USAFE did not receive change order documentation for €3,172,625 (52 peicent) of these payments.
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¢ (FOUO) In addition, USAFE PMO personnel did not implement established invoice
review procedures to validate contractor invoices with contract and change order
specifications and actual contractor work completed prior to authorizing payment.

e (FOUO) USAFE/AT also did not properly appoint certifying and accountable officials.

(FOUO) Impact. As a result, USAFE personnel improperly paid KMCC contractors over

€5.9 million ($6.7 million) for 248 contract line items on 3 invoices. If personnel do not
properly monitor and approve contractor invoices through comparisons with modification
documents to ensure requested payments are valid, authorized, and within project scope, they
may be in violation of the ABG-75 agreement, German contract law (VOB), and Section 8137 of
Public Law 103-335 and could be held pecuniarily liable for improper payments made.

(FOUO) Audit Comment. Partial payments are appropriate if they can be supported by a valid
obligating document. We did not claim a potential monetary benefit for the quantity overruns
because the LBB is in the process of preparing obligation documentation for the identified
quantity overruns. The issue of improper payments has been coordinated with the Air Force
Office of Special Investigations.

(FOUO) Management Corrective Actions. USAFE/A7CCP implemented the following
corrective action:

» (FOUO) Corrective Action D.1. During the audit, the project management personnel
noted inadequacies with the LBB invoice review process. As a result, USAFE/A7CCP
implemented significant changes to the invoice review process. Process changes include
identifying to the LBB invoices submitted: 1) without approved change orders, 2) which
include quantities in excess of contracted amounts, and 3) which request payment for
work not yet accomplished. .

o (FOUOQO) Corrective Action D.2. On 17 May 2007 USAFE/A7C appointed accountable
officials for contractor invoices associated with this construction project. The
appointment letters notify the individuals of pecuniary liability for illegal, improper, or
incorrect payments that may result from the negligent performance of duties. In addition,
the appointment letters include references to required training materials and related
official guidance. Finally, the individuals were required to sign DD Forms 577,
Appointment/Termination Record.
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(FOUO) Recommendations. USAFE/A7 should:

-

(FOUO) Recommendation D.1. Request the LBB review construction managers’
contractor invoice validations to verify invoices are properly validated with contract and
change order specifications and contractor work,

(FOUO) Recommendation D.2. Implement established invoice review procedures to
ensure invoices are validated with contract and change order specifications, and that work
is completed prior to payment.

(FOUO) Management Comments, Management concurred with the audit result and
recommendations. Additional comments to this result are provided in Appendix IL

*

(FOUO) Recommendation D.1. “Concur. Since 13 November 2006, LBB had agreed to
review construction managers’ contractor invoice validation to ensure invoices are.
properly validated with contract and change order specifications and contractor work.
USAFE has LBB provide invoices accompanied with statements signed by both the
senior project manager and project engineer certifying each invoice has been
reviewed for accuracy that the work was 1) necessary, 2) properly performed, and 3)
fairly and reasonably priced. Action completed: 13 November 2006. (CLOSED)

(FOUO) Recommendation D.2. “Concur. Since the beginning of the project,
USAFE/ATCCP personnel established procedures for invoice review. This review was
accomplished concurrent with invoice processing, and if discrepancies were found, they
could be adjusted prior to LBB issuing payment to the contractor, However, once we
deemed these procedures insufficient in July 2006, we added a validation for change
orders to ensure USAFE has approved all invoice change orders. Should the invoice
include one of the 549 backlogged change orders without an approved ABG Form 5,
USAFE/A7CCP personnel require LBB to provide a full explanation of the changes
being invoiced. Since September 2006, invoice review is now accomplished prior to
USAFE processing invoices for payment. If errors are suspected, USAFE/A7CCP
demands a full explanation of the discrepancy prior to payment. If there is no resolution,
USAFE/ATCCP downward adjusts the current partial invoice by the appropriate
amount. In September/October 2006, the Project Management Office performed a line-
by-line review of the invoices identified in the audit condition. As a result, we were able
to validate that all items were completed and necessary for the project. Action
completed: 5 October 2006. (CLOSED)”
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(FOUO) Evaluation of Management Comments. Management concurred with the audit
results and recommendations. However, they have not taken (or do not plan to take) action
which we believe will correct the deficiencies noted in recommendations. Therefore,
management comments to recommendations are non-responsive to the issues raised in the report.
We will elevate the issues in disagreement to the appropriate Air Force level of command for
resolution in accordance with AFI 65-301. Specifically:

s (FOUO) Recommendation D.1

o (FOUO) Management Comments. “Concur. Since 13 November 2006, LBB had
agreed to review construction managers’ contractor invoice validation to ensure
invoices are properly validated with contract and change order specifications and
contractor work. USAFE has LBB provide invoices accompanied with statements
signed by both the senior project manager and project engineer certifying each
invoice has been reviewed for accuracy that the work was 1) necessary, 2)
properly performed, and 3) fairly and reasonably priced.”

o (FOUO) Audit Response. Audit contends that although management concurred with

our audit results and recommendation, they do not plan to take action which we
. believe will correct the deficiency; therefore, the management comments are not

responsive to the issues raised in the report. Specifically, proper invoice validation
includes verifying the invoice against an approved obligation document in addition to
reviewing the steps that USAFE has required of LBB. Except in limited situations, an
obligation document will be approved prior to the work being accomplished. Upon
review of management’s response, audit concludes management agreed with our
audit results, but we find the proposed alternative actions non-responsive to the issue
identified as actions planned will not correct issues identified.

¢ (FOUO) Recommendation D.2.

o (FOUO) Management Comments. “Concur. Since the beginning of the project,
USAFE/ATCCP personnel have been checking LBB validated/certified invoices to
verify work was accomplished according to contract price and quantity. As of July
2006, we have added a validation for change orders to ensure USAFE has approved
all invoice change orders. Should the invoice include one of the 549 backlogged
change orders without an approved ABG Form 5, USAFE/A7CCP personnel require
LBB to provide a full explanation of the changes being invoiced. Since September
2006, invoice review is now accomplished prior to USAFE processing invoices for
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payment. If errors are suspected, USAFE/A7CCP demands a full explanation of the
discrepancy prior to payment. If there is no resolution, USAFE/A7CCP downward
adjusts the current partial invoice by the appropriate amount. The Project
Management Office performed a line-by-line review of the invoices referenced in the
audit condition. As a result, we were able to validate that all items were completed
and necessary for the project.”

o (FOUO) Audit Response. Audit contends that although management concurred with
our audit results and recommendation, they do not plan to take action which we
believe will correct the deficiency; therefore, the management comments are not
responsive to the issues raised in the report. Specifically, USAFE/A7CCP personnel
have not been properly reviewing LBB validated/certified invoices to verify work
was accomplished according to contract price and quantity “since the beginning of the
project” per their statement. Specifically, during the audit the auditor obtained
modifications, invoices, and invoice validations from Program Management Office
personnel. At the request of the auditor, the quality assurance evaluators applied the
new invoice review process (established in September 2006) to previously approved
invoices in order to quantify the magnitude of the problem. The quality assurance
evaluators compared the quantities and services received with the items billed. The
auditor then compared the paid invoices and the associated modification documents
to the quality assurance evaluator’s assessment to determine if invoice payments
exceeded the amounts approved in the modification. The auditor then calculated the
difference between the invoices paid and the validated amounts. The improper
payments occurred because construction managers did not properly validate
contractor invoices with contract and modification specifications and actual
contractor work completed prior to authorizing payment. In addition, if management
continues to make payments without proper invoice validation with the modification
document, as they propose in their alternative action to request LBB make a “full
explanation” of the change order requirements as opposed to validating them with
approved ABG Form 4s and/or ABG Form 5s, they may be in violation of the ABG-
75, VOB, and US Code and may be held pecuniarily liable. As a result, audit
concludes management agreed with our audit results, but we find the proposed
alternative actions non-responsive to the issue identified as actions planned will not
correct issues identified. '
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BACKGROUND

The Architect-Engineer (A-E) contractor is responsible for the professional quality, technical
accuracy, and coordination of all services required under their contracts. Typical examples of
Architect-Engineer (A-E) liability are an A-E design error or deficiency, or modification of an
ongoing construction contract required due to 2 design-related failure after construction requiring
rework. An A-E firm may also be liable for Government damages arising from failure to design
within the funding limitations or to comply with the contract schedule or technical provisions. In
all such instances, the contracting agent should consider the extent to which the architect-
engineer contractor may be reasonably liable and enforce the liability and collect the amount
due, if the recoverable cost will exceed the administrative cost involved or is otherwise in the
Government’s interest. The Government is entitled to seek recovery of damages resulting
from any type of negligence, non-performance, or breach of contract terms. It is not
necessary that the deficiency be corrected for the Government to recover damages. It is only
necessary to show that the Government has incurred damages, or will in the future. The US
government must submit an assessment of identified A-E liability issues to the LBB because
there is no contract between the US government and the contractors hired by the LBB. The LBB
may then request recoupment from the design contractor for substantiated instances of A-E
design error or deficiencies.

(FOUO) AUDIT RESULTS 7 ~ ARCHITECT-ENGINEER LIABILITY

(FOUOQ) Condition. USAFE project management personnel did not assess and pursue A-E
contractor liability. Specifically, USAFE did not request the LBB assess liability for 21
deficiencies confirmed by an independent expert as design errors which could have been
prevented. (See Table 2)
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s ReasonL U

tiof ¢

Sﬁt;ﬁ'axx;e\mounted to accommodate glas§

“Should have been coordinated and

3 on main steel beams. resolved per the original design. €59.224
Subf dto date glass | Should have been coordinated and
N/Al on main steel beams. resolved per the original design. 100,051
Concrete siab grinded down for cable Lack of coordination of design
45 ducts. q with 148,736
Enlarging escalator pit. Escalator designed at too steep of an
47 angle. 66,301
Increasing height of door opening. Door installation schedule not
properly coordinated with other
52 design drawings and schedule. 15,000
Damaged conduit in 1 Requirements not identified in
design; lack of proper coordination
between construction management
28 team. 10,000
Core drillings into concrete floor slab. Lack of coordination between the
A-E and mechanical, engineering,
and plumbing (MEP) contractor
N/A consultants. . 140,000
Core drillings into masonry wall. Lack of coordination between the
A-E and MEP contractor
N/A 1 5,000
Core drillings into concrete floor slab. Lack of coordination between the
A-E and MEP contractor
N/A consultants. 5,000
Core drillings into concrete floor slab. Lack of coordination between the
A-E and MEP confractor
N/A consultants. 7,500
Concrete slab grinded to allow room for Lack of coordination between the
channels for electrical lines. A-E and MEP contractor
N/A | 40,000
Rework of light openings in ceiling. Wrong dimensions in design for
NA eht openings ¢ ﬁzhmfz_mm = 10,000

11 (FOUO) This amount is an estimate for the remaining rework required as a result of the design error listed

above; th

itis not dasa

This document contains information exempt from mandatory disclosure under the

P design error.
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Brick wall above doors removed. Lack of coordination between the
A-E and MEP contractor
N/A consultants, 8,640
Excessive core drillings and saw cuttings | Lack of coordination between the
required. A-E and MEP contractor
N/A . consultants. 27,500
Two sets of parapet walls cut away to Lack of coordination between the
allow for rainwater runoff. A-E and MEP contractor
N/A consuitants, 5,000
‘ ‘Wall detail i pl ing probl Incomplete design and tardiness of
NA for ceiling contractor. . completed design. 15,000
Large number of installed doors cut out of | Door installation schedule not
wall opening and reinstalled at correct properly coordinated with other
height; door jam rust proofing damaged design drawings and schedule.
N/A as a result. 10,000
Numerous door openings appear to have | Door installation schedule not
been reworked. properly coordinated with other
N/A design drawings and schedul Unknown
Escalator opening too small. Escalator technical reqs
not properly incorporated into the
N/A design. . Unknown
‘Wrong screed epoxy resin on floors. Lack of coordination of design
N/A requirements with contractors, 200,000
ion joint for the floor finishes. ination of desi
N/A Expansion joi Lack of wmdmo design £0,000
Additiona! steel support required for HVAC technical requirements
. excessive HVAC equipment. not properly incorporated into
N/A design. Unknown
Total Cost of Design Errors €952,954
$1,093,038

(FOUO) Table 2. Design Deficiencies.

(FOUOQ) Cause. This condition occurred because:

o (FOUO) USAFE/A7CCP personnel did not establish A-E liability assessment policy
and procedures, provide training, implement detection controls, or provide management
oversight required to identify design errors and report them to the LBB.

e (FOUO) A-E contractors were also selected as construction managers and, therefore,
not independent.
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Tab E
Architect-Engineer Liability

(FOUO) Impact.

(FOUO) Because USAFE did not request the LBB properly assess A-E liability, they
may not be able to dispute the quality of A-E services and products. Further, USAFE
cannot verify investigations and recovery actions will be pursued in a cost-effective
and timely manner to mitigate damages, minimize administrative costs, strengthen the
likelihood for full recovery, and allow the reuse of project funds.

(FOUOQ) Design deficiencies discovered during the construction of the KMCC
contributed to contract change orders for which we conservatively estimate USAFE may
be billed at least €952,954 ($1.1 million).” Request for recoupment of identified funds
due to A-E design errors or performance deficiencies will provide the Air Force a one-
time potential monetary benefit of at least €952,954 ($1.1 million) by reducing current
funded contract requirement.

(FOUOQO) Management Corrective Actions. USAFE/ATCCP implemented the following
corrective actions:

(FOUO) Corrective Action E.1. Project management personnel in USAFE/A7CCP
implemented an internal version of the proposed ABG Form 5B document to track future
change orders. The US Army Corps of Engineers proposed ABG Form 5B is currently
pending review at the Construction Working Group.

(FOUO) Corrective Action E2. On 26 September 2006, the LBB removed the
construction agent from the KMCC construction management position for lack of
performance of construction management.

(FOUO) Corrective Action E:3. On 12 October 2006, the USAFE/CV met with
Rhineland-Palatinate State Secretary Messal and other senior GBB/LBB officials to
address ways to expedite processing of late contractor invoices. As a result of these
discussions, GBB has provided the US written assurance that US acceptance of invoiced
amounts in no way constitutes US approval of individual change orders. The GBB
further assured exceptional measures from the US to process several invoices, which had

12 (FOUQ) USAFE received five change orders to correct design deficiencies (totaling €386,682 [$515,331]) and
audit obtained cost estimates for the 16 remaining deficiencies without modification documents (totaling €566,272

[$754,671]).
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TabE
Architect-Engineer Liability

been waiting clarification or additional information related to pending change orders or
exceedance of line item quantities could be later pursued for assessment of A-E Hability
if required.

e (FOUO) Corrective Action E.4. On 28 November 2006, USAFE/ATCCP formalized a
policy and procedures to notify the construction manager and LBB of potential A-E
liability.

¢ (FOUO) Corrective Action E.5. On 22 November 2006, USAFE received funding to
hire a construction claims analyst to review, notify, and request LBB assessment of
potential A-E liability concerns. The construction claims analyst computed the initial
estimate of damages for A-E errors or omission at €2,892,500 (approximately
$3.9 million). Personnel are pursing recovery of the damages, and these funds will be
used to reduce future obligations on this project.

(FOUO) Audit Comment. Based on management’s response to Recommendation C.5to
ensure design contractors hired to perform construction management duties maintain a proper
separation of duties that would result in an independent review of construction costs and
schedule concerns, we do need a recommendation addressing the second cause of this audit
result.

(FOUO) Recommendation E.1. USAFE/A7 should implement established internal controls
over invoice processing to detect and report mischarging for change orders. Specifically, require
personnel to validate invoices prior to payment.

(FOUOQO) Management Comments. Although management concurred with the audit result and
recommendation, additional comments to this result are provided in Appendix II. In response to
the audit recommendation, management stated, “Concur. Internal controls have been in effect
since at least 6 September 2006 to review invoice processing to detect and report mischarging for
user-initiated (and constructive) change orders. Personnel are required to validate all invoices
prior to payment. Action completed: 6 September 2006. (CLOSED)”

(FOUO) Evaluation of Management Comments. Management comments addressed the
issues presented in the tab and actions taken or planned should correct the problem.
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Audit Scope and
Prior Audit Coverag_t_e_

(FOUO) AUDIT SCOPE

(FOUOQO) Audit Coverage. To evaluate the management of construction funds, we reviewed
transactions and documentation dated between 12 August 1991 and 17 May 2007. We
performed this audit from 13 June 2006 to 27 October 2006 and provided the draft report to
management on 7 December 2006.

* (FOUO) To determine whether personnel performed project planning and construction
design to meet contract requirements, we:

o (FOUOQ) Interviewed the ABG-75 specialist to determine if USAFE prepares the
ABG Form 1 project planning document and whether that document is provided to
LBB as specified in the ABG-75.

o (FOUOQ) Searched the KMCC and other Ramstein and Spangdahlem AB project files
for a copy of an ABG Form 1 listing the project as planned.

o (FOUO) Reviewed all contract files for evidence of planning, predesign meetings,
and use of project planning tools. Specifically, we obtained and reviewed the draft
version of the Project Management Plan. We also obtained and reviewed DD Forms
448, Military Interdepartmental Purchase Requests, identifying additional project
costs, evidence of the 35 percent design review, the request for the 65 percent design
review, the Requirements Document, LBB’s suggestion to remove the 65 percent
design review on 22 May 2003 to discuss the project time schedule, the LBB’s
official statement of 65 percent design review removal on 10 June 2003, a
confirmation of the LBB’s official statement of 65 percent design review removal in
meeting minutes from the 10 June 2003 meeting, evidence of the 95 percent review,
and the resulting 100 percent design review. In addition, the auditor reviewed
meeting minutes from the predesign conference.

e (FOUO). To determine whether personnel performed pre-solicitation reviews and
ensured proper solicitation and award of MILCON contracts, we:

o (FOUQ) Interviewed KMCC project personnel, including USAFE, US Army Corps
of Engineers (USACE), LBB, and other related personnel, to determine whether
personnel conducted appropriate market research prior to starting KMCC
construction. We performed a review of LBB price estimates, price lists, historical
average lists, and methods to estimate costs of materials and services without
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performing market research. In addition, we interviewed personnel to determine
whether USAFE conducted market research before soliciting offers for acquisitions
that led to a consolidation of contract requirements.

o (FOUO) Determined if personnel provided accurate independent US Government
estimates of the cost of architect-engineer services to the contracting agent by
obtained and reviewed supporting documentation. We interviewed LBB and USAFE
personnel to determine the cost estimation process prior to contract bid. We also
requested personnel provide cost estimates from USACE or USAFE that provide
evidence of the cost for USACE services on the KMCC.

o (FOUO) Interviewed USAFE, USACE, and LBB personnel to determine whether
construction agents participated in the construction contract negotiations and whether
agreements covered all elements necessary for the construction required by laws,
regulations, and customs of the United States and German government. We further
obtained and reviewed supporting documents.

o (FOUO) Reviewed hard copy ABG Form 4 documents including contract
specifications and supporting information.

o (FOUO) Discussed with LBB personnel the contracting process and whether
statements of work were required by German contract law. We reviewed appropriate
regulations and obtained and reviewed the original KMCC design requirements
document,

o (FOUO) Interviewed USAFE and LBB personnel to determine if project oversight of
presolicitation procedures ensured contracting documents included a request for
proposal and reviewed hard copy proposal sheets.

o (FOUO) Interviewed USAFE and LBB personnel to identify and document the
prequalification process, reviewed prequalification documents on file at the LBB,
reviewed appropriate regulations, interviewed USAFE and LBB personnel to
determine the documentation prepared, obtained, and maintained to document
contractor qualifications, and determined the LBB does not maintain documentation
to validate whether they comply with the requirement to obtain, review, and
prequalify contractors based on the VOB.
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(FOUO) Interviewed personnel to determine how the contracting agent determined the
contractor was capable of performing all contracted items since the LBB could not provide
preaward surveys or other documentation for audit’s review and reviewed appropriate
regulations and supporting documentation. In addition, we interviewed USAFE and
LBB personnel to determine if construction contracts of $1,000,000 or more awarded
to large business firms had approved subcontracting plans prior to award of a
contract.

(FOUOQ) Interviewed USAFE and LBB personnel to determine if contracts were
properly solicited by using a bid schedule and to determine how the low bidder was
evaluated and/or selected.

(FOUO) Reviewed the ABG Form 3 document presented by USAFE and DD Forms
1391 to determine the original cost estimate and the amount underestimated and
reviewed the exchange rate. .

(FOUO) Interviewed USAFE and LBB personnel to determine the current
subconiracting practices and obtained supporting evidence of subcontracting
significant portions of construction work. In addition, we reviewed ABG 4 contract
documents and supporting specifications to determine whether contracts limited
contractors to a percentage of subcontracting. We interviewed LBB personnel to
determine why percentages of subcontracting limitations were not expressed in ABG
Form 4 documents.

(FOUQ) We obtained a list of subcontractors, interviewed USAFE and LBB
personnel to determine why subcontracting plans were not provided to USAFE. We
reviewed supporting documents and regulations. We interviewed USAFE and LBB
personnel to determine the impact of using trade-wise agreements without ensuring
liquidated damages assessment clauses were included in the contracts.

(FOUO) Identified and reviewed 32 contracts in place as of 20 September 2006. We
documented the total cost of the 32 contracts issued (€110,975,898) ($130,100,701)
and noted the contract award dates. We then interviewed LBB and USAFE personnel
to confirm the number of KMCC contracts.

(FOUO) To determine whether personnel effectively monitored, docuinented, recorded,
and reported construction contract changes to limit cost and time growth, we:
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o (FOUQ) Determined the total number of project change orders to date (as of
20 September 2006) by obtaining the user-initiated change order register and
documentation to support all change orders on hand with the LBB and USAFE. We
reviewed each description and determined whether it was sufficient to determine the
reason for the change.

o (FOUO) Obtained a flowchart of the modification review process and interviewed
personnel to determine whether the established process was effectively implemented.
We interviewed KMCC personnel to determine if personnel reviewed change orders
prior to implementation.

o (FOUO) Obtained and reviewed project folders for 100 percent of KMCC change
orders and determined whether the executed change orders exceeded the
Congressional 25 percent cost-growth limitation.?

o (FOUQ) Reviewed supporting documentation for each project change order and
determined whether project change orders reason codes were consistent with
supporting documentation.

o (FOUO) Reviewed logs, notes, pictures, and memos on file and determined whether
personnel conducted site visits and maintained adequate documentation.

o (FOUQ) Interviewed personnel to determine if USAFE Civil Engineer management
provided adequate management oversight on MILCON projects that required
subsequent change orders. In addition, we interviewed personnel to determine how
USAFE maintains visibility over project change orders to include change orders
initiated by the construction agent and what local procedures and management
reviews existed.

o (FOUQ) Interviewed personnel to determine if a construction schedule was prepared
and obtained and reviewed copies of the KMCC construction schedules. We
reviewed project change orders and noted those causing schedule growth.

o (FOUO) Interviewed personnel and reviewed documentation on hand to determine
whether USAFE established procedurm directing project managers to review and

13 (FOUO) Cost growth exceeding 25 percent requires Congressional reporting.
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validate cost estimates. We reviewed the requirements document, dated 10 May
2003, for the original design requirements and the current list of user-initiated change
orders. In addition, we attended the KMCC Financial Working Group and
construction working group meetings at the KMCC construction site.

*+ (FOUO) To determine if personnel properly monitored and abproved contractor
payments, we:

o (FOUOQO) Interviewed USAFE and LBB personnel to determine whether there was
evidence of improper payments. We interviewed personnel to identify local
procedures and management reviews, obtained invoices, viewed contract
specification folders in the on-site project management office, and compared invoices
to modification documents, contract specifications, and any other supporting
documentation. We calculated the difference between payments and amounts
approved by contracted quality assurance evaluators.

o (FOUO) Interviewed USAFE and LBB personnel to determine if they were aware of
contractors billing for services they were not contracted to provide. We then
compared modification documents to contracts to identify any services or materials
that do not appear to be related to the completion of the contracted requirements and
discussed discrepancies with the project manager. We interviewed USAFE and LBB
personnel to determine if personnel established appropriate controls to detect and
report mischarging for user-initiated change orders.

¢ (FOUO) To determine if USAFE personnel assessed and pursued architect-engineer
(A-E) liability, we:

o (FOUO) Interviewed LBB personnel to determine if they require the architect-
engineer contractor to design the project so that construction costs will not.exceed a
contractually specified dollar limit. We determined LBB actions if the price of
construction proposed in response to an LBB solicitation exceeded the construction
funding limitation in the architect-engineer contract. Further, we determined if
policies and procedures were established requiring USAFE or LBB personnel to
conduct A-E liability reviews,

o (FOUOQO) Interviewed USAFE and LBB personnel to determine whether LBB
awarded contracts for A-E services in addition to construction services. We further
interviewed USAFE and LBB personnel to determine if A-E firms were properly
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selected for A-E contracts. We then reviewed LBB documents to confirm that the
LBB evaluates A-E firms’ (1) professional qualifications necessary for satisfactory
performance of required services; (2) specialized experience and technical
competence in the type of work required, including, experience in energy
conservation, pollution prevention, waste reduction, and the use of recovered
materials; (3) capacity to accomplish the work in the required time; (4) past
performance on contracts with Government agencies and private industry in terms of
cost control, quality of work, and compliance with performance schedules; (5)
location in the general geographical area of the project and knowledge of the locality
of the project; provided, that application of this criterion leaves an appropriate
number of qualified firms, given the nature and size of the project; and (6)
acceptability under other appropriate evaluation criteria.

o (FOUQ) Interviewed USAFE and LBB personnel and reviewed hard copy
documents to determine if design competition was used in the KMCC project. We
further reviewed A-E contractor statements of work, interviewed USAFE and LBB
personnel to determine if selection authorities held discussions with at least three of
the most highly qualified firms regarding concepts and discussed the relative utility of
alternative methods and feasible ways to prescribe the use of recovered materials and
achieve waste reduction and energy efficiency in facility design, and determined
through discussions with USAFE and LBB personnel who was responsible for
selecting A-E firms and whether this person reviewed DD Forms 2631 or SF Forms
1421, Performance Evaluations (Architect-Engineer), to evaluate past performance of
the contractor performance.

o (FOUO) Interviewed USAFE and LBB personnel to determine the justification for
selecting the specific A-E firms, interviewed USAFE and LBB personnel to
determine whether there appeared to be undue influence exercised during A-E firm
selection, and requested documentation to substantiate concerns with chosen A-E
firms.

o (FOUQ) Interviewed personnel to determine whether an independent Government
estimate of the cost of A-E services was prepared and furnished to the contracting
agent (the LBB) before commencing negotiations for each proposed contract or

-contract change order expected to exceed $100,000 and obtained and reviewed cost
estimates on user-initiated change orders.
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o (FOUO) Reviewed ABG Form 4 documents and contract specifications to determine
if evidence is present to confirm a contractual release from A-E liability.

o (FOUO) Interviewed USAFE and LBB personnel to determine whether personnel
established appropriate controls to detect and report design deficiencies, were trained
to identify design deficiencies, provided appropriate oversight of A-E design and
contracting procedures to prevent unnecessary design deficiencies, were trained to
review change orders to identify and report potential A-E liability, and provided
appropriate oversight of A-E design liability procedures. We also discussed whether
controls were in place to prevent contract agents and construction agents from
conspiring to add change orders to increase costs above the contracted amount.

o (FOUO) Interviewed USAFE and LBB personnel to determine whether policies and
procedures are in place to require personnel to hold A-E contractors responsible for
the professional quality, technical accuracy, and coordination of all services required
under their contracts. In addition, we performed escorted walk-through of the KMCC
and obtained specific evidence of design errors presentéd in discrepancy reports.

o (FOUQ) Obtained construction designs, specifications, and additional supporting
evidence for design deficiencies identified; consulted a subject-matter expert to
review the designs, specifications, and supporting documentation to validate which
change orders were, in fact, design deficiencies; determined the number and type of
design flaws; determined if design flaws could have been avoided; determined if
design errors had modification documents; documented the cost of the change orders
associated with the design; and obtained two estimates of potential rework costs for
design errors without modification documents. We determined the most conservative
cost estimate based on the contractor estimates provided and summed the estimated
costs for design deficiencies.

o (FOUQ) Interviewed personnel to determine why A-E liabilities were not properly
assessed and obtained and reviewed supporting documents.

s (FOUO) We reviewed German contract law (VOB), the Auftragsbaugrundsaetze 1975
(ABG-75), and other supporting laws and regulations as required.

(FOUO) Sampling Methodology. We used judgmental samples and computer-assisted
auditing tools and techniques (CAATTs) to analyze data in this audit.
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e (FOUO) Sampling. We obtained the ACES-PM (Automated Civil Engineering System—
Project Module) Weekly Status Reports-Construction as of 16 May 2006 to determine the
number of open USAFE MILCON projects. We then judgmentally selected the KMCC
construction project for detailed review.

o (FOUO) CAATTs. Weused CAATTS to perform analysis of MILCON project data.
We obtained reports from the ACES-PM, Commanders Resource Integration System
(CRIS), the General Accounting & Finance System (GAFS), the Corps of Engineers
Financial Management System (CEFMS), the Corps of Engineers Project Management
Information System (PROMIS), the Corps of Engineers Programs and Projects Delivery
System (PPDS), and the Corps of Engineers Resource Management System (RMS). We
then sorted, filtered, queried, subtotaled, and compared the data as necessary to determine
the magnitude and history of project authorizations, obligations, unpaid obligations,
commitments, firm and pending change orders, construction status, and invoices.

(FOUO) Data Reliability. We relied on information from ACES-PM, CRIS, GAFS, CEFMS,
PROMIS, PPDS, and the RMS for our audit conclusions. We did not evaluate the systems’
general and application controls. However, we established the data’s reliability by comparing
data from ACES-PM, to CRIS, US Army Corps of Engineers, and USAFE reports. We then
further compared these reports with construction contracts, change orders, invoices, and other
available manual records. Through these reviews and discussions with responsible personnel, we
concluded the data were reliable to support audit conclusions and recommendations.

(FOUO) Auditing Standards. We conducted this audit in accordance with generally accepted
government auditing standards and, accordingly, included tests of user-initiated controls related
to construction and funds management.

(FOUO) Discussion with Responsible Officials. We discussed/coordinated this report with the
USAFE Director, Mission Support; USAFE Civil Engineer; USAFE Civil Engineer Chief,
Program Management; and other interested officials. We received management’s formal
comments on 16 January 2007 and worked with management to get additional comments that
were provided on 8 June 2007. .

PRIOR AUDIT COVERAGE

Our review of audit files and contact with the audit focal point disclosed no air force audit
agency; inspector general, department of defense; US Government Accountability Office; or
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public accountant audit reports were issued to USAFE within the last 5 years related to our audit
objectives.
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\Execﬁ‘tlve Summary,
Objectives,
Bullet 5

St SRR LSal S e e
(FOUQ) USAFE/JAIL: Assessment and pursuance of A-E (and
contractor) liability may be requested by US personnel, but
nevertheless is the responsibility of LBB, Article 7.1.9.3 ABG-75.

(FOUO) AFAA: In our opinion, USAFE/A7 should make an initial
assessment of whether a change order resulted from A-E liability to
determine whether to pursue it with the LBB. Not performing the
initial assessment could make it more difficult to contest or refute
change orders for which the US should not be held responsible.
Although audit does not discount the LBB’s role in assessing and
pursuing A-E Hability; if USAFE does not perform their initial
assessment and request the LBB assess and pursue liability, there is an
increased risk that the US will make the payment for the change order.
Finally, requesting an A-E liability assessment at the time it is
discovered is especially important due to the personnel turnover
experienced during a construction project of this size.

Executive Summary,
Conclusions,
Bullet 3

(FOUQO) USAFE/AT: The clause referred to here is liquidated
damages. Despite the absence of specific contractual liquidated
damages clause, LBB and the US Government still have recourse to
pursue recovery of damages. This is further explained in Audit Result
7.

(FOUQ) Additionally, the legal assurance that the contractor will be
held liable if it cannot perform its contract requirements is not related
to any specific clause, but to the main contract. This is an enforceable
contract by LBB according to the VOB. In addition to the VOB, there
are also areas in the VOL (Vetragverlezung), Deutsches Institut fiir
Normung (DIN) standards and German case law that enforce
performance standards. If a contractor cannot perform its work, the
L.BB will contract someone else to perform the work and bill the
original contractor for that portion of the work. These two issues
should not be combined.

(FOUO) AFAA: The ABG-75, Part I, Article 4.1, paragraph 4.1.2
states, “Liquidated damages are agreed upon if the contractor is late
completing the construction work.” Unlike US contracting
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procedures, the ABG-75 does not require the inclusion of these
clauses; however, the VOB (German contract law) does require them
to pursue liability.

(FOUO) Audit found no evidence of liquidated damages clauses in
KMCC contracts and confirmed with the LBB that such clauses were
not requested by the US government. Further, the LBB confirmed
liquidated damages clauses are normally inserted in trade-wise
contracts in accordance with the VOB. Specifically:

(FOUO) The VOB Part B, §5, paragraph 4 states, “If the
contractor delays the start of work, or if he does not complete it
on time, or if he does not meet his commitments under No. 3
above (detailing the required number of workers, equipment,
materials, or components to execute work), the client may, if
he maintains the contract, seek damages in accordance with §6,
paragraph 6, or set the contractor a reasonable term for the
fulfillment of the contract and serve notice of his intention to
withdraw the contract id, on expiration of the term, the contract
has not been duly fulfilled (cf. §8, No. 3).” Further, the VOB
Part B, §6, details the LBB’s actions in regard-to contractor
obstruction and interruption of work,

(FOUO) The ABG-75, Part I, Section A. Execution, Article
4.1, paragraph 2 states, “Liquidated damages are agreed upon
if the contractor is late completing the construction work.

Such damages will be at the rate of one-tenth of one percent of
the final construction contract amount for each workday (i.e.
calendar days excluding Sundays and German holidays) of
delay, but in no event exceed a total of 10 percent of the
contract amount.”

(FOUO) The LBB personnel stated, “The LBB uses a
paragraph reference to the liquidated damages in their
contracts. Specifically, the LBB would have to prove the
contractors were behind contracted schedules. Further, if the
contractors agree to provide assurances they will fulfill the
contract through the warranty period, the LBB will only pursue
liquidated damages for hindrances by other contractors. In this
process, the LBB evaluates alleged hindrances and when
necessary, takes liable contractors to court using the hindered
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contractors’ calculations and statements of overhead.”
However, they cannot complete this action unless specific
clauses are included in the contracts.

{(FOUO) An e-mail dated 9 January 2006 from USAFE CV and
USAFE A7/CC validated USAFE’s oversight in liquidated damages
clauses, Specifically, it validated USAFE did not ensure the LBB
inserted liquidated damages clauses in the KMCC contract. Audit
notes this condition occurred because USAFE management did not
provide appropriate oversight to ensure US interests were protected
throngh LBB insertion of liquidated damages clauses in KMCC
contracts,

(FOUO) We did not audit contractor performance and contractor
replacement and, therefore, did not evaluate the VOL. Instead, we
evaluated KMCC contracts for clauses that protect US interests. As
stated above, the VOB provides for liquidated damages clauses and
specifically states how the LBB should pursue damages related to this
area. Audit did not find any reference to the liquidated damages
claims relating specifically to the contract, vice the required clause, in
the VOB, per management’s cominents nor did management provide
any reference material to substantiate this.

Executive Summary,
Conclusions,
Bullet 4

(FOUO) USAFE/AT: For clarification, these construction change
orders being referred to here are change orders that have been
approved by LBB for the contractor to do work for which paperwork
had not yet been sent to the US Forces.

(FOUO) AFAA: Tab C addresses both missing change orders, and
cost and schedule growth.

(FOUO) ABG-T5, Part I, Section A, Article 4, paragraph 2.2 of the
Implementing Instructions states, “The realization of changes under
2.1 always require a change request (ABG Form 5 Part I or 5 A) and
an order of the US Forces by use of ABG Form 5 Part II.” USAFEI
65-106, paragraph 2.1.3, states the GGCA initiates ABG Form 5,
Change Order Document, (see also paragraph 3.4.3). The ABG Form
5 is a modification to the ABG Form 4 and constitutes an increase or
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decrease to the recorded undelivered order outstanding (UOO). The
ABG Form 5 can be initiated from either a US Forces requested
change via the ABG Form 5A (USAFE Form 87) or by the German
authorities, in which case only the ABG Form 5 is prepared.

(FOUO) USAFEI 32-1006 states, USAFE Form 87, Construction
Change Request, ABG Form 5A, Change Request, is used by USAFE,
base civil engineers (BCE) and the US Corps of Engineers (USACE)
to request a modification, addition, stop, continuation, cancellation of
construction obligation, or deobligation of funds on a construction
contract or project according to the indirect procedure. These
modifications are termed internal modifications and are commitments
for accounting purposes, as documented in paragraph 2.4.2 of
USAFEI 65-106. External modifications (or construction change
orders) are change orders to construction contracts that were initiated
by the contracting agent (LBB), construction agent, or contractors.

(FOUO) In both situations, when the change order is approved, this
form is recorded as an increase or decrease in the obligation and
reverses the previous commitment, as documented in paragraph 2.4.3
of USAFEI 65-106. Missing modifications are change orders to
construction contracts that were initiated by the contracting agent
(LBB), construction agent, or contractors that the AF did not receive
and for which the AF did not give prior approval.

(FOUO) The ABG-75 Part I1, Article 4, paragraph 4.4 states,
“Measures changing or affecting the scope, quality or cost of
construction works from that specified by the Forces shall require the
prior consent of the Forces.” Article 12, paragraph 12.3 of the
ABG-75 states, “The contract amounts (Article 7.1.6) may not be
committed or exceeded unless written approval of the Forces has been
obtained. The "contract amounts” within the meaning of Article 12.3
and the "amounts approved” within the meaning of Article 12.5 are
those amounts which the US Forces confirmed as established on part
11 of ABG Forms 4/5.” Paragraph 12.5 states, “Any costs in excess of
the amount approved by the Forces (Article 12.3) will not be bome by
them unless their prior approval for these additional funds has been
obtained.”
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(FOUO) Audit contends USAFE did not properly monitor and
approve change orders in both the sense that were not aware of and did
not request missing change orders (427 of 490 LBB- or contractor-
generated change orders) and that they did not monitor cost and
schedule growth as a result of the significant number of change orders.

Executive Summary,
Conclusions,
Bullet 4

(FOUO) USAFE/AT: All contractor invoices are reviewed by both
USAFE and PMO personnel for accuracy and against the current
contract amount. Additionally, change orders (when submitted) are
fully evaluated and not approved until all information is included. The
problem is that the US cannot evaluate change orders not yet
submitted for review. This issue is further explained in Audit Result
4

(FOUO) AFAA: In our opinion, the USAFE/A7 and PMO personnel
did not establish sufficient internal controls to ensure invoices were
properly validated with obligating documents (change orders) (refer to
Tab C, Audit Results 6). Specifically, PMO personnel did not
implement established invoice review procedures to validate
contractor invoices with contract and change order specifications and
actual contractor work completed prior to authorizing payment. In
addition, USAFE/A7 did not properly appoint certifying and
accountable officials.

(FOUO) However, this audit result discusses change orders
themselves, not the resulting invoices. Audit determined the PMO did
not effectively implement established construction change order
review processes to ensure change orders were valid, authorized, and
within project scope prior to payment. Specifically, in accordance
with paragraph 2.1.3 of USAFEI 65-106, the LBB issues ABG Form
8, Construction Costs, to invoice for construction completed (See

paragraph 2.4.7).

(FOUOQ) USAFEI 65-106, paragraph 5.6 states, “The GGCA submits
invoices (ABG Form 8 or 9) directly to the HQ USAFE/CE (A7 under
the current organizational structure). The civil engineer is required to
validate each invoice, certify it for payment, and deliver it to the NAF
activity designated in the MIPR or funding agreement.”

This document co;
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(FOUQ) Audit agrees USAFE cannot review change orders not yet
submitted by LBB but contends making payments on invoices without
proper obligating documents (the ABG Form 5 Change Order
Document) results in improper payments. Improper payments are
paymients made on contractor invoices for contract construction work
completed for which the AF did not give prior approval and was not
notified change orders were required and for which the AF did not
have obligating documents prior to disbursement. As previously
stated, improper payments may be in violation of the ABG-75
Administrative Agreement, German contract law, and Section 8137 of
Public Law 103-335 and could be held pecuniarily liable as a result.

Executive Summary,
Conclusions,
Bullet 5

(FOUO) USAFE/AT7: The final cost projection for the project is still
under the original DD 1391 Programmed Amount authorized by
Congress. USAFE/A7 agrees that the US Government will expend
additional resources to billet personnel off base. Because of this,
USAFE leadership has been actively pursuing the schedule issue with
the German Government. This issue is further explained in Audit
Resuit 5.

(FOUO) AFAA: As of September 2006, audit projected the cost at
€146,845,349 ($168,431,615). This is still under the budgeted
amount. However, the final cost is yet to be determined.

Executive Summary,
Conclusions,
Builet 6

(FOUQ) USAFE A7: Partial payments have been made to
contractors for work that LBB has certified as completed. Where we
have found or been made aware that the contractors have improperly
billed the US, USAFE has downward adjusted the first possible partial
payment (current partial payment if caught in time). This issue is
further explained in Audit Result 6. In no case have erroneous
payments exceeded the total amount of obligated funds on the
contract,

(FOUQ) AFAA: LBB certifications did not meet the DoD or ABG-
75 standards for obligating documents without the provision of the
ABG Form 5, Change Order Document. Audit contends that making
even partial payments for invoices without the appropriate obligating
documents constitutes improper payments. As stated previously,

48 Appendix li

FOR OFFICIAL USE ONLY (FOUO

This document contains information exempt from mandatory disclosure under the

Freedom of Information Act.
Exemption 5 applies.




62

Management Comments

USAFE personnel may be held pecuniarily liable for improper
payments.

Executive Summary,
Conclusions,
Bullet 7

(FOUO) USAFE/AT: According to ABG-75, A-E liability requires
proof that errors were the fault of the designer and that the errors were
negligent and caused harm. This process will occur concurrent or
subsequent to construction work. As stated in Corrective Action E.3.,
it is clear that USAFE has not waived its right to pursue A-E liability,
and in fact has acquired contract support of a German claims
consulting firm to assist USAFE/A7C in a comprehensive effort to
pursue claims against LBB’s Construction Manager, including the area
of A-E liability. A-E liability has to be proven, as is the case in the
US, likely in the courts or through binding arbitration, and in the
meantime we need to complete the construction. Further information
regarding efforts taken by USAFE/A7CC to ensure A-E liability is
properly documented and pursued is included in Audit Result 7 and
paragraph 4 of the A7CC Response in Appendix IH of this report.

(FOUQ) AFAA: Audit agrees USAFE has not waived its right to
pursue A-E liability. Audit confirmed potential A-E liability concerns
with an independent expert and contends USAFE would better pursue
A-E liability by requesting the LBB assess and pursue A-E liability
now rather than waiting until the final payment is made or taking no
action at all. USAFE/A7TCCP’s decision to hire a contract claims
consuitant to identify liability issues is discussed in Corrective Action
ES5.

Executive Summary,
Management’s
Response

(FOUO) USAFE/JAIL: To provide the level of control over the
contracting process this report suggests USAFE should be exercising
would require the addition of numerous personnel to essentially do
what we’re already paying LBB to do on our behalf. Given the
current budget climate and the ongoing AF transformation such an
increase in personnel is unlikely. If we wish to relieve LBB of those
responsibilities and assume them for ourselves then we will need to
amend the ABG-75 agreement. Even assuming all the parties would
be agreeable, such a process would take years. If we wish to do away
with the concept of indirect contracting then we will need the consent
of all the parties to the Supplementary Agreement to the NATO SOFA
(UK, FR, NI, BE, CN, US and FRG) along with the blessing of the
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US State Department. The chances of that happening are slim.

(FOUO) AFAA: The KMCC project is the largest construction
project within DoD. If a construction project is of sufficient size to
warrant the additional personnel, perhaps USAFE should consider
adding personnel to improve internal controls. We cannot make
recommendations to the LBB. All issues contained in this report and
the resulting recommendations address USAFE internal control issues.
Audit does not suggest USAFE should amend the ABG-75 to relieve
LBB of their responsibilities, particularly when constructing a project
of this magnitude. Given the internal control weaknesses identified
during this audit, we conclude such a management decision could be
detrimental to the AF and AF funds.

Tab A,

Project Planning and
Construction Design,
Background,
Paragraph 5§

(FOUO) USAFE/AT: For clarification, line-item contracts stipulate
that the contractor is only paid for work actually accomplished by line
items (i.e., number of manholes installed or linear meters of cable). If
the contract was written for 200 manholes and the contractor only
installed 100, we would only be billed for 100 and the labor to install
just the 100. The reverse is also true, if the contractor must install
250, they will be able to bill the US for the additional 50 after
authorized by a change order.

(FOUO) Asthe RMTP VQ project was integrated into the KMCC
project, that portion of the VQ funding came from the RMTP funding
partners. Breaking the project into strategic pieces was part of the
“fast tracking” concept for the execution of the KMCC. However, the
German authorities insisted on contracting more trade lots than was
envisioned by USAFE/A7CC, citing VOB laws concerning limits to
the amount of work that could be subcontracted by any given trade lot
contractor. ’

(FOUO) AFAA: The agreement to use trade-wise contracts forced
the use of line-item contracting. Although line-item contracting is
more prevalent in German construction, it is still optional, and the
LBB confirmed the US could have requested a general contractor and
lump sum contracts instead. Thus this decision should have been very
carefully considered before it was agreed to and implemented.
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(FOUO) Audit did not identify any documentation to confirm that the
LBB cited VOB laws concerning limits to the amount of work
subcontracted. The documentation in the KMCC files disclosed trade-
wise contracts were thought to eliminate the need for subcontractors.
The details behind the strategic contract portions should have been
properly coordinated and documented prior to USAFE agreeing on the
contracting method.

Tab A,

Project Planning and
Construction Design,
Audit Resuit 1,
Condition,

Bullet 1

(FOUO) USAFE/AT: This project was integrally linked to the
original RMTP program, and the German authorities were aware of
the project as early as end of calendar year 1999. The project was
slow to develop with design and construction starting in 2003, giving
LBB ample time to plan the workload. The project was initiated by an
office other than USAFE/A7 and therefore these types of documents
would have been completed by them. When USAFE/CV transferred
the project to USAFE/ATC, we were forced into the fast-track method
of design-build procurement to meet the requirements of the new
mission upon the closure of Rhein Main AB. We feel the absence of
an ABG Form 1 did not play a significant role in the challenges faced
by the project execution team. The purpose of the ABG Form 1 is
simply to allow the German construction agencies to properly staff
their organizations’ workload. This function is fulfilled when project
programming information is conveyed at annual planning conferences
held in conjunction with the various LBBs. According to the ABG 75,
Paragraph 18.a, projects not included in the annual submission for
program coordination, but for which ABG 2 and/or ABG 3 actions
have been initiated do not require ABG Form 1 submission.

(FOUO) AFAA: Presentation of the ABG Form 1 to the LBB
provides the German authorities with documentation to use in the
determination of whether construction will affect public interests.
This form is used to notify the Federal Ministries for Transportation,
Construction, and Finance. Given the past communication problems
between the US Forces and LBB, this could have been used as an
opportunity to improve these relationships and possibly the outcome
of this major project.

(FOUO) Article 3 of the ABG-75 requires the US coordinate projects
with the German government to allow the German Government
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Construction Agency (GGCA) to structure their organization
workload. Coordination is accomplished annually by HQ USAFE on
USAFE Form 105 (ABG Form 1), Program of Construction for the
US Forces. USAFE personnel then prepare DD Form 1391, Military
Construction Project Data, to request Congressional project funding.
USAFEI 32-1006 states the US Forces initiate design and construction
of properly approved projects on the USAFE Form 95 (ABG Form 3),
Intergovernmental Construction Order, which begins the design
process. The ABG Form 3 document should include a statement of
work or requirements document detailing the work required in both
German and English and appropriate site plans and vicinity maps.
This form is also submitted to the GGCA but is done at the time the
design process begins.

(FOUO) USAFE did not have evidence on file to verify their claim
that the LBB was aware of the project prior to the ABG Form 3
submission, and audit was not provided documentation to support
USAFE’s claim that KMCC project programming information was
conveyed at any annual planning conference. Further, considering the
time constraints USAFE cites in this project, the LBB should have
been provided notice for planning purposes to properly estimate their
design expenses based on the project magnitude and to coordinate
their workload prior to design start.

Tab A,

Project Planning and
Construction Design,
Audit Result 1,
Condition,

Bullet 2

(FOUO) USAFE/AT: Feasibility reviews were performed prior to
and during the design stage. Additionally, there were a series of
pre-design meetings held after LBB contracted with construction
manager as the design agent. Some but not all of the concerns
addressed above were covered through the course of these reviews and
meetings. Please provide the requirement defining pre-design
validation reviews because this is a term unfamiliar to MILCON
practice.

(FOUO) AFAA: Audit found no evidence of feasibility reviews that
met the best practice standard of pre-design validation reviews. The
USAFE/ATCCP provided an example of the pre-design validation
review process conducted at AETC as an example of a best
management practice currently in use. This cause was included at the
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request of A7CCP in order to include a recommendation to use
PDVRs in the future.

Tab A,

Project Planning and
Construction Design,
Audit Result 1,
Condition,

Bullet 3

(FOUQ) USAFE/AT7: USAFE conducted monthly design reviews
with AAFES, USAFE Services, Base, LBB, Corps of Engineers, and
the A-E of record. Some of these reviews lasted an entire week. Due
to the complexity of this project, USAFE/A7CC conducted these
frequent design reviews in lieu of the typical 30-60-90 percent design
reviews. This approach provided users enhanced opportunity for
review, and therefore USAFE/A7CC disagrees with the finding that
USAFE did not conduct all appropriate architectural design reviews.
However, despite all these design reviews, the fact still remains that
several comments were not incorporated into the contract documents.

(FOUO) Due to the complexity of the project (i.e., contract
specifications for the mechanical, electrical, plumbing contract is
10,000+ pages) even if USAFE had held a traditional 65 percent
design review, it is very likely that the same problems would have
occurred.

(FOUO) AFAA: The design process consists of four design
conferences. They are the KVM-Bau (5 - 10 percent pre-concept
design submittal), HU-Bau (35 percent concept design review), AFU-
Bau I (90-95 percent final design review), and AFU-Bau II

(100 percent corrected final design, tender action package). When
requested by the MAJCOM or functional users or on large projects, an
additional HU-Bau concept design review can occur at the 65 percent
design stage. This is to ensure designs meet functional and technical
requirements and all comments from the 35 percent review have been
appropriately incorporated in the design. This additional review
would allow for a more detailed technical review of open concerns not
yet corrected in the designs. The coordination of design review
comments is a USAFE project manager responsibility.

(FOUO) During our review, we obtained evidence of both the 35 and
95 percent reviews. This evidence included meeting minutes of the
35 and 95 percent design reviews, copies of unincorporated comments
to the design reviews, and documentation supporting the LBB and
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management’s decision to remove the 65 percent design review to
expedite the design process.

(FOUO) Specifically, the auditor obtained and reviewed DD Forms
448 (military interdepartmental purchase requests) identifying
additional project costs, evidence of the 35 percent design review, the
request for the 65 percent design review, requirements document, the
LBB’s suggestion to remove the 65 percent design review (22 May
2003 discussion of the project time schedule), the LBB’s official
statement of 65 percent design review removal (10 June 2003 meeting
minutes), evidence of the 95 percent review, and the resulting 100
percent design review. In addition, the auditor reviewed hard-copy
meeting minutes from the pre-design charrette. We did find evidence
of any other design charettes.

(FOUOQ) As a result, we conclude no evidence exists to support
management’s statement that they conducted frequent design reviews
in lieu of the typical 30-60-90 percent design reviews. Further, we
contend that the 65 percent review was more important due to the
detailed nature of the specifications for the KMCC contracts,
particularly the 10,000+ pages for the MEP contract.

Tab A,

Project Planning and
Construction Design,
Audit Result 1,
Condition,

Bullet 3

(FOUQ) USAFE/A7: By far the most prevalent design errors
encountered on this project involve inaccurate quantity estimates—
very detailed material take-offs that are well beyond the scope of Air
Force design reviews which focus on functionality and
constructability. Verification of quantity estimates is the
responsibility of the A-E designer and construction agent.

(FOUO) AFAA: Audit disagrees with this comment. Although
quantity overruns were prevalent in the KMCC project, during the
audit fieldwork, audit identified several examples of design errors and
subsequent change orders that were not related to quantity estimates.

(FOUO) For example, the glass domes modification was a direct
resuit of the missing design review. The design called for steel frame
domes in which glass would be laid. However, the contractor
determined additional tonnage for the strengthening of steel was
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required. The additional steel prevented the glass from sitting
properly inside the dome, thus an additional superstructure had to be
built and placed over the original dome in order for the glass to fit
properly. This modification is one that should have been prevented by
a thorough technical design review. The escalators, elevators, and
bolts are also examples of these types of modifications.

(FOUO) Further, the design review comments were not incorporated;
therefore, the designs did not have clear specifications even after the
35 percent review, which resulted in more change orders later in the
project. For example, the core drillings were supposed to be sealed
closed, but this was not written in the specifications; therefore, a
change order had to be created to address the additional cost to the
contractor. Because this work would have to be done whether in the
specifications or not, the resuiting mod must be paid by USAFE, and
this is not a design deficiency for which the A-E contractor is liable.

(FOUOQ) Finally, a senior USAFE manager confirmed audit’s
concerns over not conducting 65 percent design reviews when he
provided a letter from USAFE/A7, dated 4 Jan 06, to the CENAU/DE
(COE). This letter documented USAFE’s acknowledgement of design
deficiency change orders and requested the Corps of Engineer’s
assistance in conducting independent constructability reviews and 65
percent design reviews on all future projects. He further confirmed he
personally “pulled the 65 percent design review because LBB was
behind schedule in design preparation and the US emphasis was on the
schedule of this project” in a discussion with the auditors. In addition,
he stated the original project manager “instituted a design charette at
the 65 percent stage instead of the normal on board™ review.”
However, he declined to provide information or documentation to
support this review.

Tab A,

Project Planning and
Construction Design,
Audit Resuit 1,
Cause,

Builet 1

(FOUO) USAFE/AT7: During the time the ABG Form 1, (Program
of Construction Projects for the US Forces in the Federal Republic of
Germany) should have been prepared; the KMCC project was
managed by another organization within USAFE (but outside the A7
Directorate). USAFE/A7 officials dispute that its absence from the
ABG Form 1 project listing in any way affected this project due to the
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high visibility it received by linkage to the RMTP. This finding does
not appear to bear any relevance to the substance of this report. An
ABG Form 1 is used to notify MOC of upcoming work so that the
workload is known and resources can be assigned to cover that
workload. Because LBB was well informed of this significant project,
an ABG Form 1 was not required. Since it was part of the RMTP and
planning for this project had gone on for some time, LBB and GBB
authorities were fully aware of the project during planning phases.

(FOUO) 435 CEG: The ABG Form 1 is simply an announcement to
the German government of proposed US Forces design and
construction for the coming years. The form is filed annually and used
by the German Govermment to adjust its resources to accomplish US
Forces work. It is also an opportunity for US Forces to signal which
projects they would like to accomplish via direct method.

(FOUQ) AFAA: Article 3 of the ABG-75 requires the US coordinate
projects with the German government to allow the German
Government Construction Agency (GGCA) to structure their
organization workload. Coordination is accomplished annually by HQ
USAFE on USAFE Form 105 (ABG Form 1), Program of
Construction for the US Forces. USAFE personnel then prepare DD
Form 1391, Military Construction Project Data, to request
Congressional project funding,

(FOUO) USAFEI 32-1006 states the US Forces initiate design and
construction of properly approved projects on the USAFE Form 95
(ABG Form 3), Intergovernmental Construction Order, which begins
the design process. The ABG Form 3 document should include a
statement of work or requirements document detailing the work
required in both German and English and appropriate site plans and
vicinity maps. This form is also submitted to the GGCA but is done at
the time the design process begins.

(FOUO) During the audit fieldwork, the auditor searched the KMCC
project files for a copy of an ABG Form 1 or any other form of
documentation listing the project was planned. The auditor did not
identify any such document. Therefore, audit concludes USAFE did
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not have evidence on file to verify their claim that the LBB was aware
of the project prior to the ABG Form 3 submission, and audit was not
provided documentation to support USAFE’s claim that KMCC

project programming information was conveyed at any annual

planning conference.

{(FOUO) Considering the time constraints USAFE cites in this
project, the LBB should have been provided notice for planning
purposes to properly estimate their design expenses based on the
project magnitude and to coordinate their workload prior to design

| start. Audit discussed this concern with the ABG-75 Specialist, who

confirmed USAFE has not prepared the required ABG Form 1
document detailing the construction workload in the last 7 years. The
ABG-75 Specialist confirmed this document was historically prepared
by the A7 Programming Division. Regardless of the initiating
construction management office, USAFE/A7 was the original and
appropriate office to complete this documentation and report it to the
LBB. The USAFE and LBB can use this document as a management
tool to assist in estimating the number of personnel required to manage
the construction project, to include the volume of projected
construction work.

Tab A,

Project Planning and
Construction Design,
Audit Result 1,
Cause,

Bullet 2.

(FOUO) USAFE/A7 & JAL: While USAFE recognized some of the
key project risks during the planning phases, required completion date
for the facility dictated that some calculated risks be taken; however,
USAFE/ATCC did establish weekly design meetings and assisted the
AF Services agency in setting up constructability reviews for technical
issues associated with the VQ. The LBB implemented trade lots
contracts for the entire RMTP program as a condition of the German
funding involved. As a result of political considerations (protection of
smaller local companies) trade lots contracts are the rule under
German contracting law. General contracting is the exception,
requiring detailed justification. During the main KMCC contracting
period LBB was under extreme political pressure to use trade lots, due
to the overall slow construction business in Germany. While
construction by trade lots is not preferred by the US for vertical
construction, it is not an unfamiliar method of contracting to the

German government and the LBB.
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(FOUO) AFAA: Audit notes the VQ does not constitute the entire
KMCC project. Audit did not find documentation to support this
statement nor did management provide any. Further, the Corps of
Engineers confirmed the Passenger Terminal Annex project (also
RMTP) was awarded to a general contractor and was not done by
trade agreements. Audit notes the VOB allows for consolidation of
contract requirements, in VOB Part A, Section 1, §4, paragraph 3
states, “For financial or technical reasons, two or more trade lots may
be combined under one award.” However, the LBB confirmed
USAFE could have required LBB to contract a general contractor.

(FOUO) The Ramstein Southside Fitness Center is an example of a

-| project originally planned to use unit priced.contracts, which was

changed to lump sum contracting per USAFE’s request. Detailed
justification was not a factor in choosing the contracting method in
this project. We found no evidence that USAFE attempted to prepare
general contractor justification for the KMCC project.

(FOUOQ) Audit agrees trade-wise contracts do not constitute
unfamiliar contracting methodology for Germany or the LBB.
However, audit does not agree familiarity justifies the lack of effort in
requesting or obtaining a general contractor and contends it instead
was not in the best long-term interest for the KMCC project.

Tab A,

Project Planning and
Construction Design,
Audit Result 1,
Cause,

Bullet 3

(FOUO) USAFE/ATC: Due to the complexity of the project and to
provide greater opportunities for coordination, the 65 percent design
was replaced with monthly design review meetings. This revised
process allowed for technical reviews beyond the typical 35-65-95
percent design submittal phases. Two design submittals were
accomplished: Afu Bau (35 percent) and Hau Bau (95 percent).

{(FOUO) Including a 65 percent design submittal would have cost the
US Government approximately $350K and the Project Delivery Team
decided to hold monthly design reviews in lieu of the single 65 percent
design review, thus saving $350K. None of the change orders
encountered to date would likely have been avoided through the
addition of a 65 percent design review.
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(FOUO) AFAA: Audit contends USAFE personnel did not conduct
all appropriate architectural design reviews to estimate and mitigate
praject risk and did not ensure user design review comments were
fully incorporated into subsequent designs.

(FOUOQ) Audit obtained evidence of both the 35 and 95 percent
reviews. This evidence included meeting minutes of the 35 and 95
percent design reviews, copies of unincorporated comments to the
design reviews, and documentation supporting the LBB and
management’s decision to remove the 65 percent design review to
“expedite” the design process. Specifically, the auditor obtained and
reviewed

s (FOUO) DD Forms 448 (MIPRs) identifying additional

project costs

(FOUO) Evidence of the 35 percent design review

(FOUO) The request for the 65 percent design review

(FOUO) Requirements document

(FOUO) LBB’s suggestion to remove the 65 percent design

review in a 22 May 2003 to discuss the project time schedule

¢ (FOUO) LBB’s official statement of 65 percent design
review removal on 10 June 2003

e (FOUO) Confirmation of the LBB’s official statement of 65
percent design review removal in meeting minutes from the 10
June 2003 meeting

e (FOUO) Evidence of the 95 percent review
(FOUOQ) 100 percent design review

e (FOUO) Meeting minutes from the predesign charrette

.{ (POUO) Based on the documentation reviewed, audit was unable to
validate management’s assertion that their actions improved
opportunities for coordination and technical reviews beyond the
typical 35-65-95 percent design submittal phases. As a result, we
cannot confirm the cost estimate management provides for the

65 percent design review or the Project Delivery Team’s decision as

stated above.
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(FOUO) During the audit, several examples of design errors and
subsequent change orders were identified that were not related to
quantity estimates. Refer to our response to Tab A, Project Planning
and Construction Design, Condition, Bullet 3 above.

(FOUQ) Audit contends this evidence supports USAFE/A7
management could have prevented some change orders if they had not
removed the 65 percent design review from the design process.

Tab A, (FOUO) USAFE/AT: The German government was fully aware of

Project Planning and | the KMCC project and the timeline of construction and therefore we

Construction Design, | disagree with this impact. Had the German government not been

Audit Result 1, aware of this project, we would agree with this statement.

Impact,

Bullet 1 (FOUO) AFAA: Based on the information reviewed during the
audit, we disagree that the German government was fully aware of the
KMCC project and the resulting construction timelines prior to the
ABG Form 3 document submitted for the project and contend that the
notification was not sufficient to allow the LBB to allocate appropriate
resources for a project of this size, scope, and complexity.

Tab A, (FOUOQ) USAFE/AT: As stated in the introduction, we disagree with

Project Planning and | the cost information provided in this audit. Although we have already

Construction Design, | experienced 5 percent cost growth from basic contract awards, we are

Audit Result 1, not expected to exceed the prograrnmed amount for the project. Our

Impact, final cost estimate for the facility is €132.1M (~20 percent cost growth

Bullet 2 from basic contract awards) which is still under the programmed

amount of €132.5M. Regarding the schedule growth, please refer to
Audit Result 5. Additionally, we still contend that had the 65 percent
design review been performed, the number of change orders would not
have significantly changed due to the complexity of this particular
project.

(FOUO) In reference to the change orders, although some of them
could have been avoided, it is not accurate to say that costs associated
with these changes were preventable due to the line-item contracting
method. This project incurred unusuaily high cost growth, perhaps
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attributable in part to its fast-track construction process. Major rework
including escalator foundations, door opening lintels, and floor
electrical outlets could possibly been prevented had more time been
available for design phase.

(FOUO) While the modifications could have been avoided, because
the project is a line-item contract, these modifications would have
been included in the line-item contract costs and therefore it is not
accurate to say that the costs associated with these changes were
avoidable,

(FOUO) AFAA: We calculated the cost growth based on estimated
contract costs for the original 12 KMCC trade-wise contracts.
Specifically, the percent cost growth was calculated based on the
original estimated construction cost (ABG Form 4s on file for the
original 12 trade-wise contracts) plus all known ABG Form 4s, ABG
Form 55, and pending change orders (intemnal and external) to the date
of the calculation (September 2006). Further, the original project cost,
as approved by Congress in 2003, was $115,300,000. USAFE
exceeded this amount when the original 12 ABG Form 4 documents
were estimated. To illustrate:

(FOUO)

| Original ABG 4s 118,682,821.26 €
ABG 5s on Original ABG 4s | 15,019,569.04 €
% Growth 12.66%
ABG 4s resulting 9,993,406.25 €
from Changes
ABG 5s on ABG4s resulting | 3,149,552.55€
from Changes
Total Cost of Project 146,845,349.10 €
Total ABG 55 18,169,121.59 €
Total Cost of Changes 28,162,527.84 €
Total % Cost Growth 23.73%

(FOUO) To determine whether change orders were preventable, we
requested USAFE/A7CCP evaluate the LBB’s list of change orders
and identify whether change orders were a result of engineering
changes, items missing from contacts specifications, user-requested
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changes, miscellaneous change reasons, differing site conditions,
value-engineering changes, or administrative changes. We included in
the preventable category only change orders for items completely
missing from the specifications (versus quantity concerns), user-
requested changes, miscellancous, and administrative changes. We
did not include engineering changes, value-engineering changes, or
differing site conditions.

(FOUQ) Audit agrees line-item contracting means the US should
only pay for work completed. Certainly all line-item contracts will
have some change orders. However, line-item contracting is not the
cause for the preventable change orders identified in this audit result —
the design not being technically sound was cause for additional change
orders. Specifically, had the original design been properly reviewed
and review comments properly incorporated, the project would not
have incurred many of the change orders identified.

(FOUO) As outlined in Audit Result 7: “USAFE did not request the
LBB assess liability for 21 deficiencies confirmed by an independent
expert as design errors which could have been prevented if USAFE
performed proper design planning and conducted all design reviews.”
Design deficiencies discovered during the construction of the KMCC
contributed to contract change orders for which we conservatively
estimate USAFE may be billed at least €952,954 ($1.1 million).
These 20 items resulted in change orders or expected billable costs to
USAFE and are a good example of how appropriate design reviews
and design comment incorporation leads to saving the government
money.

(FOUQ) Management contradicts their previous statements that the
65 percent design review was not necessary. If management agrees
they needed more time in the design phase, the 65 percent design
review should have not been removed to expedite the design process
as management previously.

(FOUQ) We agree that some changes are not preventable and believe
the distribution above most accurately reflects that statement it
accounts for unpreventable change orders and all those marked as
questionable in management’s change order review. Moreover,
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USAFE/A7 identified these change orders as preventable during the
audit.

Tab B,
Solicitation and
Award,
Background,
Paragraph 2

(FOUQ) USAFE/A7: USAFE/A7CC worked with LBB to try to gain
as much information as possible concerning its recommendation of
contractors; however, neither the ABG-75 nor VOB require this
information be provided to the sending state forces. Much of this
information was relayed verbally, in closed discussions between senior
officials because of the political and public climate during the execution of
the KMCC. LBB-Kaiserslautern (KL) was under intense scrutiny over its
contracting and evaluation procedures, and written or e-mail
correspondence was curtailed to protect contract sensitive information.
The potential that protests from contractors could delay the project
indefinitely was a continual risk understood by leadership of all parties;
especially due to recent legal rulings requiring two-week’s notification to
unsuccessful bidders in order to allow them to protest award decisions.

(FOUO) All proposed contracting actions were required to be reviewed
by GBB lawyers prior to submitting the ABG 4 to the Air Force
recommending award of the contracts to specific contractors.

(FOUO) The ABG-75 requires the LBB comply with German
contracting laws and procedures; including determining whethera
contractor was capable of completing the work required; the US could
raise concems, but had very limited influence on contractor selection
unless USAFE could prove beyond doubt a particular contractor was
incapable of completing the work. As an example, in July 2006
USAFE/ATCC provided LBB detailed concerns with one contractor on
several recent projects on Ramstein AB in an (unsuccessful) attempt to
have the firm barred from future work on base.

(FOUO) AFAA: Regardless of the method used, the contract agent and
USAFE personnel should maintain records of the contractor’s
qualifications. In this section of the Background, we are only stating
the contract agent and USAFE personnel should maintain records of the
contractor’s qualifications as a management best practice.
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(FOUO) We did not review if all proposed contracting actions were
reviewed by GBB lawyers prior to submitting the ABG Form 4 to the Air
Force as part of this audit. In addition, we did not identify nor did
management provide any documented evidence to show USAFE collected
or reported contractor concerns outside of verbal, weekly meetings with
the LBB. In our opinion, these meetings did not result in actions to correct
concerns identified. As such, audit made an audit comment to address this
issue and a subsequent recommendation to more formally address this
concern.

(FOUO) Audit notes that the July 2006 USAFE/A7CC memorandum to
LBB was written during the audit and occurred on another construction
project, not the KMCC. While this action may be a partial management
corrective action in addressing the concern, management also stated they
were not successful. Since audit is not familiar with the project or
contractor mentioned and management did not provide evidence of their
claim, audit cannot determine why this action was unsuccessful.

Tab B,
Solicitation and
Award,
Background,
Paragraph 2

(FOUO) 435 CEG: Inthe US and in accordance with the FAR, the
Contracting Officer notifies parties of the bid opening date, time, and
location but that invitation is not to have customers object, select or
recommend how selection is made. That decision is the Contracting
Officer’s decision. This is no different than contracting in Germany. The
LBB as the Contracting Officer has the sole responsibility to determine if
the bid is fair, company is competent technically, and able to perform the
work. :

(FOUO) AFAA: While the Federal Acquisition Regulation (FAR)
provides excellent guidance for construction contracting, it is not
applicable in the German construction process, since the GGCA
officially performs the contract negotiations and award. While we
agree the LBB acting as the contract agent on behalf of the US has the
responsibility to determine fair bids, technical competency, and
capability of the contractor:

s ABG-75, Article 5, paragraph 5.1 states, “The Forces may
request deletions, additions or substitutions to be made (to the
tender list). The German authorities shall check the capacity
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and expertise as well as the financial reliability and technical
capabilities of all firms nominated by German authorities and,
if requested, those nominated by the Forces. The German
authorities shall conform with regulations for awarding
contracts for Federal building. The Forces' recommendations
shall be compiled with in so far as they do not contravene these
regulations. If they do contravene these regulations, the
German authorities shall inform the Forces in writing giving
the reasons for their objections to the Forces’
recommendations.”

« (FOUO) ABG-75, Article 5, Paragraph 5.3 states, “The
Forces may reject, through the German authorities, any tender
in so far as this rejection is not in conflict with German law.”

{(FOUOQ) Therefore, if the LBB does not inform the US Forces of the
tender date and place of opening of tenders, provide copies of the
invitations to tender at the same time as the proposed tenderers, the
tender list, or the results of the tendering until after the contractor is
selected (i.e., with the ABG Form 4 document listing the
recommended tenderer/contractor), the US is not being afforded the
opportunity to participate in the bid process or contractor selection
process and cannot, therefore, reject a potential tenderer or provide
evidence to support that rejection prior to the contract action.

(FOUO) Audit agrees in accordance with the ABG-75, Article 10,
paragraph 10.1.5. the US Forces submit “their concurrence in the
award of contract(s)...by return of ABG Form 4 with completed Part
H.”

(FOUO) In our opinion, if the US Forces do not agree with the LBB’s
selection of a contractor, they have an opportunity to refuse the
contractor by not submitting the ABG Form 4 section II completed.
However, if this refusal is not in compliance with German laws, the
LBB will be forced to select the contractor, regardless of the US
opposition to the contractor. The point here is that there is no
established process or procedures for the US to submit contractor
quality, qualification, and timeliness concerns to the LBB, other than
verbally. Thus, the US and the LBB must come to an agréement on
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the best way for the US to report these concerns, and must gain
German legal approval for the best way to pursue eliminating a
contractor from the bid process if the US has due cause for not
desiring to work with the contractor (i.e., the contractor is unable to
accomplish the work, does not have the appropriate credentials, or is
in some way not competent to perform the work required).

Tab B,
Solicitation and
Award,
Background,
Paragraph 2

(FOUO) Army Corps of Engineers: The VOB does not allow us to
do best source selections as we do in the United States.

(FOUO) AFAA: We agree; however, we are not recommending best
value source selections. Management stated in their comments to
Recommendation B.1., “The US Army Corps of Engineers is in the
process of developing a joint agreement with the LBB to solicit
construction contract bids using the Best-Value Procurement Method.
If the Corps is successful in implementing this initiative, USAFE may
also benefit from the changes to the contract bid process, including
potential gains in price-performance trade-off.”

Tab B,
Solicitation and
Award,
Background,
Paragraph 3

(FOUO) USAFE/AT: Liquidated damages would have to be
evaluated by LBB to determine if this stipulation is in accordance to
VOB. Liquidated damages will however be pursued within the scope
of the comprehensive claims analysis being undertaken by
USAFE/ATCC. This is described in some detail in the USAFE/A7CC
Response to Audit Findings (Appendix II). Bottom line is that
USAFE/A7CC will work with LBB in evaluating contractor delays
and pursuing damages resulting from inadequate or negligent
contractor performance.

(FOUO) Below is an excerpt prepared for USAFE senior leadership
prior to July 2006 outlining the process for pursuing liquidated
damages:

(FOUO) “We can have liquidated damage (LD) clauses in our
contracts for poor performance. The ABG-75 is the
administrative agreement between the German Federal
Ministry and the US Forces governing the execution of
construction of the sending states in Germany. Provisions for
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LDs are included in the ABG-75 if the contractor is late
completing the construction work. Such damages are assessed
at the rate of one-tenth of one percent of the final construction
contract amount for each work-day of delay, but are limited to
no more than 5 percent of the final contract amount.

(FOUQ) When the liquidated damages verbiage is included in
the preliminary remarks of a bid package, the LBB can pursue
LDs with no proof of actual damages by the US. If the clause
was not included, the US can still pursue damages by proving
actual financial losses. We've learned recently that the LBB
has stopped including this clause and we're pushing this issue
with them on the Indoor Swimming Pool project. The clause
was not included in any of the KMCC contracts or the Fitness
Center project; however this doesn't preclude the LBB from
pursuing damages from the contractor where we can prove
actual damages.

(FOUOQ) Based on our own experience along with the
European District of the Army Corps of Engineers, pursuit of
LDs presents a lesser threat to German contractors over what is
typically experienced stateside. The biggest challenge in
successfully pursuing LDs is the number of modifications
typically required over the course of construction that are
related to design errors/omissions, changed conditions, or user
changes. All modifications must be negotiated and finalized
before assessing the actual final contract completion date from
which LDs would start. As the number of changes grow, the
credibility of the LBB's position concerning the government
position of true schedule decreases significantly if challenged
in court. Secondly, the LBB must repeatedly notify contractors
about poor performance during a contract and provide
opportunities for remedy in order to successfully pursue LDs.
The LBB has issued such notifications on the fitness center and
on the KMCC MEP contracts. Even with measurable losses
documented at the NCO Club, as well as notifications to the
contractor; we're currently still working with LBB to resolve
all outstanding modifications so that they can pursue LDs.”
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{FOUO) AFAA: Regarding the liquidated damage clauses, audit
agrees there are differences between construction in the US and in
Germany. This includes the methodology behind pursuing liquidated
damages. However, these differences should not significantly impact
USAFE/A7’s ability to properly report and request assessment of
potential damages.

(FOUO) Audit notes management’s excerpt was transcribed from an
e-mail dated 9 January 2006 from USAFE CV and USAFE A7/CC
discussing liquidated damages. It validates USAFE did not make sure
the LBB inserted liquidated damages clauses in the KMCC or Fitness
Center contracts. However, it does not provide evidence of pursuit of
damages through the appropriate channels.

(FOUQ) Audit agrees the proposed action contained in
management’s response to Recominendation B.6 should assist in
correcting the condition identified. Specifically, management stated:

¢ (FOUOQ) “We will request LBB to insert liquidated damages
clauses in future General contractor and trade-wise construction
contracts as allowed by ABG-75.”

e (FOUO) “This matter will be explored thoroughly by the
construction claims consultant A7CC acquired 13 December
2006 under contract through AFCEE. HQ USAFE/A7CC is
committed to holding A-E firms responsible for the quality of
their work and will aggressively pursue recovery of damages
from negligence or breach of contractual duty where
economically justified and in the best interests of the
Government. Recovery actions will be pursued in close
coordination with USAFE leadership, including JA and A7K
contracting staff, employing litigation or political settlement as
necessary to protect US interests. Pursuit of recovery will be
conducted within the overall construct of the ABG-75
agreement and the VOB.”

(FOUO) We agree these actions are warranted and should help with
the identification of potential damages. Audit further agrees in
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management’s proposed pursuit of damages through the appropriate
channels. We conclude management’s comments, when implemented,
will sufficiently address the audit result identified.

Tab B,
Solicitation and
Award,

Audit Result 2,
Condition,
Bullet 1

(FOUOQ) USAFE/A7: ABG-75 does not offer this option to the US
1t is an LBB process; and although the US asked to participate, we
were not given the opportunity. We are however allowed to attend bid
openings and review potential bid lists, and have done so. Bottom line
is that historically the US has had minimal influence approving
potential bidders.

(FOUO) AFAA: The ABG-75, Part I, Article 5, paragraph 5.2
states, “The Forces shall be informed in good time of the date and
place of opening of the tenders.” Further, it states “To ensure the
timely notification, the US Forces shall be furnished the "invitation to
tender” at the same time as the proposed tenderers.” Further, German

_| contract law (the VOB), Part A, Section 1, §10, paragraph 1(a) states,

“The tender documents include the letter of invitation (call for
tenders), conditions of application, and the contract documents.” This
description could be reasonably substituted for the US FAR
requirement for a Request for Proposal. Therefore, audit concludes
the ABG-75 and German contract law both offer the US the
opportunity to participate in the bid process.

(FOUO) The issue discussed in this condition statement is that LBB
did not perform to the level required of their role in the bid process as
defined by the ABG-75 and the VOB. Further, they did not provide
copies of the documentation, as required by the aforementioned
regulations. Had the US requested to participate in the LBB bid
process and requested resulting documentation, this would have
indicated to the LBB that they wanted to be more involved in the
contractor selection process, as provided by the ABG-75 and the
VOB.

Tab B,
Solicitation and
Award,

(FOUO) USAFE/AT: As stated above, LBB was under intense scrutiny
with all proposed award actions requiring GBB approval before
submitting to the US for approval. Although there were discussions
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Audit Result 2,
Condition,
Bullet 2

between USAFE/A7CC and GBB officials once all German contract
award evaluations were complete, this is an LBB process and the ABG-75
does not afford the US the opportunity to participate in contractor
evaluations, despite our request to do so.

(FOUO) The GBB, not USAFE, was held accountable for compliance
with German contracting law, and therefore it took considerably more
time than we anticipated in reviewing and approving award
recommendations. The excerpt below is from a briefing addressing this
topic:

(FOUO) We do not use best value contracts in Germany due
to German contracting laws; however we do have some options
to improve our chances for success on projects. The typical
construction contract through LBB is awarded to the low
bidder deemed acceptable during LBB's technical and cost
evaluation. LBB does evaluate proposals and eliminates
bidders that it assesses as incapable of performing the work or
where technical/cost proposal is in obvious error. With the
recent investigations ongoing with LBB-KL, these evaluations
are under intense scrutiny and all proposed awards are
forwarded to GBB for approval.

(FOUO) Our best opportunity for success is through using selective
bidder lists for our contracts. The selective bidders, typically about
eight, are pre-qualified; awards are still based on low bid. Our
housing program has enjoyed success using this process. The Ministry
of Construction and GBB resist using selective bidders lists
exclusively on our projects and entertain only those projects that are
mission critical such as the 16 AF Air Operations Center; or on
housing, where delays to any single phase of construction impacts
subsequent phases.

(FOUO) AFAA: The US participation in the bid process is
authorized, as promulgated by the ABG-75 and the VOB. The LBB’s
investigation resulting in “intense scrutiny” does not release them
from their responsibility to obtain and maintain records of contractor
qualifications. Further, audit found no evidence USAFE requested
this documentation. USAFE/A7 would benefit from the provision of
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contractor qualifications both when validating whether contractors are
competent and qualified to perform contracted work and when writing
rebuttals to contractor selection in accordance with the ABG Form 4
process. Therefore, audit maintains its position that USAFE personnel
did not énsure the bid process was properly documented.

(FOUQ) Management did not provide documentation related to the
housing program for audit review at any time during or following the
audit. As a result, audit cannot validate the document excerpt or its source
or purpose. As a result, we can only make an assessment based on known
data obtained during the audit.

Tab B, )
Solicitation and
Award,

Audit Resuit 2,
Cause,

Bullet 2

(FOUO) USAFE/JAIL: LBB is required to examine bidder
qualifications at public/open solicitations prior to the invitationto .
tender, VOB/A Section 25, Para 2. For details on the foreseen US
involvement the examination and selection process see ABG 75,
Atrticle 5 plus the Implementing Instructions hereto. The German
authorities shall furnish the US Forces timely information on the
number and names of the proposed tenderers. No further details on
which documentation must be provided is provided for in current

agreements.

(FOUO) AFAA: Audit agrees the LBB is required to examine bidder
qualifications in accordance with the VOB, Part A:

¢ (FOUQ) Section 1, §8, paragraph 5(2) states, “Clients are
entitled to require candidates or bidders to submit appropriate
certificates issued by the responsible authorities or to make
corresponding declarations” of their competence, efficiency,
and reliability.

e (FOUQ) Part Il of the ABG-T5, Article 5, paragraph 5.1
states, whereas, “The method of invitation to tender for
construction works shall be agreed between the German
authorities and the Forces.” “The Forces may request deletions,
additions or substitutions to be made. The German authorities
shall check the financial reliability and technical capabilities of
all firms nominated by German authorities and, if requested,
those nominated by the Forces. The German authorities shall
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conform with regulations for awarding contracts for Federal
building. The Forces” recommendations shall be compiled in
so far as they do not contravene these regulations. If they do
contravene these regulations, the German authorities shall
inform the Forces in writing giving the reasons for their
objections to the Forces’ recommendations.”

o (FOUO) Paragraph 5.3 states, “The Forces may reject,
through the German authorities, any tender in so far as
this rejection is not in conflict with German Law.”

o (FOUO) LBB personnel validated if the US Forces
believe the contractor selected is not reliable, the only
way to request the bid not be accepted is to refuse to
sign the ABG Form 4 document accepting the tenderer
and provide an explanation of the reasons why not.
This could potentially lead to litigation and the LBB
would prefer to write additional qualifications into.a
contractor’s contract requirements rather than proceed
to litigation. This is because there are certain
stipulations in the VOB in which the LBB can tumn
down a bid, and if the US’s request not to select the
contractor does not meet these legal requirements, the
LBB would be required to select the contractor.

o (FOUO) LBB personnel further confirmed the US
currently does not provide information to the LBB on
quality concerns. Further, the US and the LBB did not
establish a process for the contractor to provide
qualifications for US review, other than that stated in the
VOB, Part A, Section 1, §8, paragraph 5(2).

(FOUO) Therefore, audit concludes USAFE cannot reasonably
contest the competency of a contractor without first knowing their
specific qualifications, which would be provided by LBB, since there
are currently no methods to otherwise obtain the information.

Tab B,

(FOUO) USAFE/AT & 435 CEG: Ongoing, long-term discussions
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Solicitation and
Award,

Audit Result 2,
Cause,

Bullet 4

over proposed amendments to the ABG-75 have addressed the need
for LBB contractor source selection criteria to include contractor past
performance evaluations. This continuing effort affecting all sending
state forces goes well beyond the purview of this audit. We have
offered for LBB’s consideration insight into the best value
procurement methodologies DOD employs for awarding contracts
including objective contractor source selection criteria. However,
even if given the opportunity, USAFE is not in a suitable position to
evaluate German contractors.

(FOUO) AFAA: Audit contends this cause applies as much to
identifying to the LBB and managing problems with contractors’ and
construction managers’ (CMs) management of construction projects as
it does to document submissions to LBB recommending selecting or
rejecting contractors during the bid process. Although USAFE cited
numerous concerns with contractors and CMs, during our audit
fieldwork we did not identify any record of USAFE’s previous
concerns with contractors was on file with the LBB for their review
during contractor selection. If contractor qualifications and concemns
with contractor performance are not properly documented, neither USAFE
nor the contract agent has adequate assurance the contractor could be held
liable if he is found incapable of performing all contracted items. This
could result in contractor defanlt and/or additional charges to the
govemnment to re-solicit contracts or further subcontract original project

requirements,

Tab B,
Solicitation and
Award,

Audit Result 2,
Impact

(FOUO) USAFE/JAX: Article 5.2 ABG 75 provides for the
following: In the case of limited invitations to tender or open
invitations to tender at the request of the Forces, the number and
names of proposed tenderers for each tender action are to be agreed
between the German authorities and the Forces. The Forces may
request deletions, additions or substitutions to be made. The German
authorities shall check the capacity and expertise as well as the
financial reliability and technical capabilities of all firms nominated by
German authorities and, if requested, those nominated by the Forces.
The German authorities shall conform with regulations for awarding
contracts for Federal building. The Forces' recommendations shall be
complied with in so far as they do not contravene these regulations, If
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they do contravene these regulations, the German authorities shall
inform the Forces in writing giving the reasons for their objections to
the Forces' recommendations,

(FOUQ) USAFE/A7: Although the US has the right to reject the
selection of a particular contractor, USAFE has been unsuccessful in
this process on recent projects even when past performance was well
documented. Specifically, USAFE/A7CC formally submitted to LBB in
July 2006 details of repeated poor performance of one contractor on
several Ramstein AB projects, but we were still unsuccessful in denying
that firm future work on base.

(FOUO) AFAA: Audit agrees the LBB is required to examine bidder
qualifications in accordance with the VOB, Part A, Section 1, §8,
paragraph 5(2) states, “Clients are entitled to require candidates or
bidders to submit appropriate certificates issued by the responsible
authorities or to make corresponding declarations™ of their
competence, efficiency, and reliability. However, as management
discloses above, Part I of the ABG-75, Article 5, paragraph 5.1 states,
whereas “The method of invitation to tender for construction works
shall be agreed between the German authorities and the Forces. The
Forces may request deletions, additions or substitutions to be made.
The German authorities shall check the financial reliability and
technical capabilities of all firms nominated by German authorities
and, if requested, those nominated by the Forces. The German
authorities shall conform with regulations for awarding contracts for
Federal building. The Forces’ recommendations shall be compiled in
so far as they do not contravene these regulations. If they do
contravene these regulations, the German authorities shall inform the
Forces in writing giving the reasons for their objections to the Forces’
recommendations.” Further, paragraph 5.3 states, “The Forces may
reject, through the German authorities, any tender in so far as this
rejection is not in conflict with German Law.”

(FOUO) LBB personnel validated if the US Forces believe the

contractor selected is not reliable, the only way to request the bid not
be accepted is to refuse to sign the ABG Form 4 document accepting
the tenderer and provide an explanation of the reasons why not. This
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could potentially lead to litigation, and the LBB would prefer to write
additional quatifications into a contractor’s contract requirements
rather than proceed to litigation. This is because there are certain
stipulations in the VOB in which the LBB can turn down a bid, and if
the US’s request not to select the contractor does not meet these legal
requirements, the LBB would be required to select the contractor.
LBB personnel further confirmed in August 2006 the US currently
does not provide information to the LBB on quality concerns. Further,
the US and the LBB did not establish a process for the contractors to
provide qualifications for US review, other than that stated in the VOB,
Part A, Section 1, §8, paragraph 5(2).

(FOUO) Therefore, audit concludes USAFE cannot reasonably
contest the competency of a contractor without first knowing their
specific qualifications, which would be provided by LBB, since there
are currently no methods to otherwise obtain the information.

TabB,

Solicitation and
Award,

Audit Result 2,
Recommendation B.1

(FOUO) 435 CEG: Nowhere does the ABG-75 allow for joint
participation in the source selection or prequalification. The
agreement does provide for US to be present during bid opening but
not as a voice of agreement or dissent. The only opportunity to reject
is when LBB makes a tender offer on an ABG 4 and then that could be
overruled if GBB believes this violates German law.

(FOUO) AFAA: The ABG-75, Part II, Article 5, paragraph 5.2
states, “The Forces shall be informed in good time of the date and
place of opening of the tenders.” Further, it states, “To ensure the
timely notification, the US Forces shall be furnished the "invitation to
tender” at the same time as the proposed tenderers.” Further, German
contract law (the VOB), Part A, Section 1, §10, paragraph 1(a) states
“The tender documients include the letter of invitation (call for
tenders), conditions of application, and the contract documents.” This
description could be reasonably substituted for the US FAR
requirement for a Request for Proposal. Therefore, audit concludes
the ABG-75 and German contract law both offer the US the

opportunity to participate in the bid process.

Tab B,

{FOUO) 435 CEG: LBB maintains these records and we have them
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Solicitation and
Award,

Audit Result 2,
Recommendation B.S

with the ABG 4s.

(FOUQ) AFAA: Qualification surveys are completed by the
contract agent to determine and evaluate the technical, production,
quality assurance, and financial capabilities of the contractor and
to determine accounting services and related internal controls. In
addition, the qualifications survey would normally include an
evaluation of property control, transportation, packaging, security
clearance capability, safety, and environmental and engineering
controls.

(FOUO) Audit validated the contract agent (LBB) determines
the contractor is capable of performing all contracted items by
performing this survey, but they do not maintain records of the
contractor’s qualifications because the VOB does not specifically
require them to do so. Further, the US and the LBB do not have
an established process for the contractor to provide qualifications
for US review, other than that stated in the VOB, Part A, Section
1, §8, paragraph 5(2) states, “Clients are entitled to require
candidates or bidders to submit appropriate certificates issued
by the responsible authorities or to make corresponding
declarations” (of their competence, efficiency, and reliability).

(FOUO) USAFE did not request contractor qualification
documents. The ABG Form 4 document does not meet all
requirements of a typical qualification survey, as outlined
above. This pre-solicitation survey should be completed far
before the bid process commences. Finally, if contractor
qualifications and concerns with contractor performance are not
properly documented, neither USAFE nor the contracting agent
has adequate assurance the contractor could be held liable if he is
found incapable of performing all contracted items. This could
result in contractor default and/or additional charges to the
government to re-solicit contracts or further subcontract original
project requirements.

Tab B,
Solicitation and

(FOUO) USAFE/AT: See the earlier comments on liquidated
damages and the point that they can be enforced with or without
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Award,
Audit Result 3,
Condition

clauses. A7CC is focusing on having LBB document delays and
financial impacts from poor performance in the areas of design and
scheduling to pass onto the Construction Management. In regard to
the liability of subcontractors, this is not required. LBB is required by
VOB to hold the main contractor responsible for completion of the
work, regardless if a subcontractor is used or not. If the main
contractor is unable to perform part of its work, the LBB will contract
with another company to perform the work and then bill the main
contractor for that portion of the work in accordance with VOB. This
actually occurred when one of the contractors declared bankruptcy and
LBB then acted as general contractor to complete the work.

(FOUO) AFAA: The ABG-75, Part I, Article 4.1, paragraph 4.1.2
states, “Liquidated damages are agreed upon if the contractor is late
completing the construction work.” Unlike US contracting
procedures, the ABG-75 does not require the inclusion of this clause;
however, the VOB (German contract law) does require them to pursue
liability. ‘Audit found no evidence of lignidated damages clauses in
KMCC contracts and confirmed with the LBB that this clause was not
requested by the US government.

(FOUOQ) The LBB confirmed liquidated damages clauses should be
inserted in trade-wise contracts in accordance with the VOB.
Specifically, the VOB Part B, §5, paragraph 4 states, “If the contractor
delays the start of work, or if he does not complete it on time, orif he
does not meet his commitments under No. 3 above (detailing the
required number of workers, equipment, materials, or components to
execute work), the client may, if he maintains the contract, seck
damages in accordance with §6, paragraph 6, or set the contractor a
reasonable term for the fuifillment of the contract and serve notice of
his intention to withdraw the contract id, on expiration of the term, the
contract has not been duly fulfilled (cf. §8, No. 3).”

(FOUO) The VOB Part B, §6, details the LBB’s actions in regard to
contractor obstruction and interruption of work. In addition, the ABG-
75, Part I, Section A, Execution, Article 4.1, paragraph 2 states,
“Liquidated damages are agreed upon if the contractor is late
completing the construction work. Such damages will be at the rate of

one-tenth of one percent of the final construction contract amount for
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each workday (i.c. calendar days excluding Sundays and German
holidays) of delay, but in no event exceed a total of 10 percent of the
contract amount.”

(FOUO) LBB personnel stated, “The LBB uses a paragraph reference
to the liquidated damages in their contracts. Specifically, the LBB
would have to prove the contractors were behind contracted schedules.
Further, if the contractors agree to provide assurances they will fulfill
the contract through the warranty period, the LBB will only pursue
liquidated damages for hindrances by other contractors. In this
process, the LBB evaluates alleged hindrances and when necessary,
takes liable contractors to court using the hindered contractors’
calculations and statements of overhead.”

(FOUO) Audit found no evidence suggesting otherwise, nor did
management provide any. An e-mail dated 9 January 2006 from
USAFE CV and USAFE A7/CC validated USAFE’s lack of oversight
in liquidated damages clauses. Specifically, it validated USAFE did
not make sure the LBB inserted liquidated damages clauses in the
KMCC or Fitness Center contracts. Audit notes this condition
occurred because USAFE management did not provide appropriate
oversight to ensure US interests were protected through LBB insertion
of liquidated damages clauses in KMCC contracts.

Tab B,
Solicitation and
Award,

Audit Result 3,
Cause

(FOUO) USAFE/AT: Neither of these observations is the reason
liquidated damages have not yet been pursuéd. This wording suggests
a single USAFE senior manager approved the decision to use trade
contracts versus a general contractor. A previous program manager
advises that this decision was not made in a vacuum and, based on the
RMTP program which used no general contracts because of German
financing; we do not believe general contracts could have been
awarded on this project.

(FOUO) Liquidated damages have no relation to the use of general
contractor or trade contracts. Liquidated damages can still be pursued
against LBB for inadequate performance of its responsibilities of
design and construction management by way of A-E liability.
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(FOUO) AFAA: There was no legal requirement to solicit the
KMCC contracts as trade-wise agreements and limiting or eliminating
the need for subcontractors was a concern for both security and
invoice review processes. The design of the project began in May
2003, prior to the ABG Form 3 document submitted by the US Forces
in October 2003. The US leadership requested the construction shell
start first in August 2004, which resulted in a trade contract issued.
Once contracted, the shell construction began November 2004.

(FOUO) According to a senior USAFE manager, USAFE leadership
wanted to perform infrastructure work while still in the design phase.
This contracting method could be done either with a general contractor
or through trade-wise contracts. The decision was recommended by
LBB based on the size of the contract. Further, the LBB and the
original Project Manager agreed the use of trade-wise agreements
would eliminate the need for subcontractors; thus, the LBB confirmed
this was the best way to offer opportunities for small companies who
would otherwise not be able to compete for a contract of this
magnitude to form a conglomerate by trade. Finally, a senior USAFE
manager stated he agreed to the use of trade-wise contracts based on
this understanding.

(FOUO) We did not identify facts to substantiate the RMTP
financing agreement required the use of trade-wise contracts. The
Passenger Terminal Annex was an RMTP project done using a general
contractor. In our opinion, the use of a general contractor would have
provided the avenue to pursue concerns with subcontractor
performance through the prime contractor, whereas the absence of
liquidated damages clauses in trade-wise contracts did not allow the
LBB to pursue concerns with trade contractors.

(FOUO) We agree that liquidated damages can still be pursued
against LBB for inadequate performance of its responsibilities of
design and construction management; however, we recommend that
USAFE/A7 should jointly establish procedures with the LBB to insert
liquidated damages clauses in future trade-wise construction contracts.

Tab B,

(FOUO) USAFE/JAL: There can not be such thing as full legal
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Solicitation and
Award,
Audit Result 3,
Impact

assurance the contractor could be held liable. There will always be a
certain amount of risk involved. In fact there is no more assurance
contractors will be held liable under the terms of the ABG-75 and
German court action than there is if this was a project being executed
in the US IAW the Federal Acquisition Regulation and US law. The
mere fact the US makes a claim for some sort of breach by a given
contractor does not guarantee a finding in favor of the US Contractors
here have most of the same defenses and counterclaims they would
have in the US and an equal right to present them to a court of law.
To expect a guarantee that the US claim (even when made by the
German government on our behalf) would prevail indicates
unfamiliarity with the judicial process in general. And even should
the US claim prevail, there is nothing neither the US nor the FRG
could do to prevent a contractor from declaring bankruptcy and
seeking protection against financial liability. Those are risks the US
encounters in every contract it enters into, regardless of location.

(FOUO) AFAA: Audit does not expect a guarantee that the US
claim would prevail in a German court of law. Neither the US Air
Force, nor its auditors, can force the LBB to pursue damages and
neither has control over the proceedings and determinations of the
German court system. However, audit can and does recommend the
US request LBB pursue damages for suspected liability, as is prudent
and required in accordance with Department of Defense Financial
Management Regulations (DoD FMR). The risks mentioned by the
USAFE/JAI do no prevent USAFE from following proper and prudent
procedures in accordance with US and German Laws and the DoD
FMR.

Tab C,

Construction Change
Orders and Cost and
Schedule Growth,
Background,
Paragraph 1

(FOUO) USAFE/AT7: Construction change orders are required to
follow an approval process as outlined in both VOB and ABG-75. A
simplified ABG-75 process for change order approval is outlined in
Appendix ITI, Attachment 5. USAFE does approve construction
change orders in accordance with the ABG-75 process.

(FOUOQO) AFAA: Missing modifications are change orders to
construction contracts that were initiated by the contracting agent
(LBB), construction agent, or contractors that the AF did not receive
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and for which the AF did not give prior approval. The ABG-75 Part II
states:

o (FOUO) Article 4, paragraph 4.4: “Measures changing or
affecting the scope, quality or cost of construction works from
that specified by the Forces shall require the prior consent of
the Forces.”

s (FOUO) Article 12, paragraph 12.3: “The contract amounts
(Article 7.1.6) may not be committed or exceeded unless
written approval of the Forces has been obtained. The "contract
amounts” within the meaning of Article 12.3 and the "amounts
approved” within the meaning of Article 12.5 are those
amounts which the US Forces confirmed as established on part
IT of ABG Forms 4/5.”

s (FOUQ) Article 12, paragraph 12.5 states “Any costs in
excess of the amount approved by the Forces (Article 12.3)
will not be borne by them unless their prior approval for these
additional funds has been obtained.”

{FOUQO) In our opinion, USAFE did not properly monitor and
approve change orders. For example, personnel were not aware of and
did not obtain missing change orders (427 or 490 LBB- or contractor-
generated change orders) and approve construction change orders in
accordance with the ABG-75 process.

Tab C,

Construction Change
Orders and Cost and
Schedule Growth,

Paragraph 2

(FOUO) USAFE/AT: Since early in the construction, LBB has not
provided USAFE notification of change orders prior to
implementation. This situation was the topic of several discussions
and verbal requests to LBB since September 2006, and when results
were not forthcoming, USAFE/A7 sent a memo 2 November 2006 to
LBB requesting adherence with ABG-75, specifically for notification
and written approval of change orders prior to implementation for all
future changes.

(FOUOQ) AFAA: German contract law (VOB) states;
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o (FOUO) Part B, §2, paragraph 6(1): “If the contractor is
called upon to undertake work not provided for in the original
contract, then he shall be entitled to receive special
remuneration for it. He is, however, required to notify the
client of his claim before proceeding to execute the work.™

» (FOUO) Patt B, §2, paragraph 6(2); “Whenever possible, the
sum due shall be agreed before execution of the work.”

e (FOUOQ) Part B, §2, paragraph 8(1): “Work executed by the
contractor without instructions to do so, or as an unauthorized
departure from the provisions of the contract, wiil not be
remunerated.”

s (FOUOQ) Part B, §2, paragraph 8(2): “However, the contractor
is entitled to receive remuneration for such work is the client
subsequently accepts it. He is also entitled to remuneration if
the work was necessary for completion of the contract, might
be deemed to comply with the presumed intention of the client,
and if the latter was given notice of it without delay.”

(FOUO) Audit agrees prior to the audit documentation support
request on 24 July 2006, LBB did not provide change order
documentation to USAFE in a timely manner, This information was
provided in the cause to this audit result. However, the ABG-75 Part
11, Article 4, paragraph 4.4 states “Measures changing or affecting the
scope, quality or cost of constructipn works from that specified by the
Forces shall require the prior consent of the Forces.”

(FOUO) Further, when audit informed USAFE they were not
receiving the LBB- or contractor-initiated change orders during the
audit, USAFE did not raise this issue to the Geschiifisbereich
Bundesbau (GBB) for resolution. The USAFE personne! contributed
to problems with the change order process. Specifically, the PMO did
not effectively implement established construction change order
review processes to ensure change orders were valid, authorized, and
within project scope. Further, USAFE did not request notification of
construction change orders from the LBB prior to change order
implementation per the ABG-75 and German law (the Vergabe- und
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Vertragsordnung fiir Bauleistungen (VOB)) because this is how
construction change orders were historically handled on this project to
date.

(FOUO) Though management stated they requested adherence to the
ABG-75, audit notes the 2 November 2006 memorandum states,
“USAFE will continue to pay invoices submitted by LBB without an
accorpanying ABG Form 5 document so long as LBB has verified in
writing that the work was necessary, properly performed, and at a fair
and reasonable price.” Audit notes the ABG Form 5 document is the
obligating document required for the change order.

(FOUO) Audit reiterates Article 12, paragraph 12.3 of the ABG-75
states, “The contract amounts (Article 7.1.6) may not be committed or
exceeded unless written approval of the Forces has been obtained. The
"contract amounts” within the meaning of Article 12.3 and the
"amounts approved” within the meaning of Article 12.5 are those
amounts which the US Forces confirmed as established on part IT of
ABG Forms 4/5.” Without an obligating document, paying invoices
for amounts not validated is considered an improper payment, as
outlined in Audit Results 6. Further, paragraph 12.5 states, “Any costs
in excess of the amount approved by the Forces (Article 12.3) will not
be borne by them uniess their prior approval for these additional funds
has been obtained.”

(FOUO) Considering USAFE was not aware of these construction
change orders, and audit found no evidence of prior approval for them
to be processed, audit concludes the costs should not be borne by the
US, in accordance with the ABG-75.

Tab C,

Construction Change
Orders and Cost and
Schedule Growth,
Audit Result 4,
Condition

(FOUQO) USAFE/AT: PMO evaluated all change orders that were
submitted to USAFE. Additionally, USAFE tracked all processed
change orders in a spreadsheet. The US has been unable to review and
validate all contractor change orders only because LBB did not and
has not provided the change order documentation in a timely manner
to keep pace with construction progress. USAFE/A7CC personnel
had repeatedly requested change order paperwork be submitted
immediately. This was repeated and documented in the weekly
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KMCC working group meeting minutes as ¢arly as December 2005
and also discussed in the weekly KMCC Update to USAFE/AT since
28 March 2006. The magnitude of the problem with change order
processing was first noted by USAFE on 20 July 2006 when a list was
received of 395 change orders in various stages of LBB processing.
Since that time, we have aggressively engaged with LBB to expedite
the processing of these change orders.

(FOUO) This issue has even been discussed with the Ministry of
Finance by senior USAFE leadership. As an additional control
measure, USAFE added an “anticipated”™ modification section to the
tracking spreadsheet.

(FOUO) AFAA: In our opinion, we determined the PMO did not
effectively implement established construction change order review
processes to ensure change orders were valid, authorized, and within
project scope prior to payment. For instance, a review of USAFE
policies and procedures revealed USAFE did not establish procedures
directing project managers or other personnel to review and validate
cost estimates. In addition, USAFE personnel did not review and
validate all contractor invoices with modification documents to ensure
requested payments were valid, authorized, and within project scope.
Thus, they did not evaluate all change orders submitted.

(FOUO) Our review of KMCC project files disclosed the Project
Manager tracked only internally-generated change orders prior to the
audit’s discovery of missing change orders. Upon audit’s request, the
LBB provided a spreadsheet documenting not only the change orders
requested to 20 July 2006, but also ali pending change orders known at
that time. Audit concludes had USAFE requested this document, they
could have better tracked the change orders and potential cost growth.
This would also have served as a means to track missing ABG Form §
documents. USAFE has pursued only verbal or written notification of
change orders, and has not required actual obligating documents
requiring US approval.

Tab C,
Construction Change

(FOUQ) USAFE/AT: PMO procedures were developed early in
construction phase to review ABG-5s and provide feedback prior to
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Orders and Cost and
Schedule Growth,
Audit Result 4,
Cause,

Bullet 1

approval. LBB did not initially provide all contractors requested
change orders because it first wanted to validate them before
providing to the US, as many contractor requests for increases were
found to be invalid. As stated above, USAFE has adopted new
procedures to rectify this for future change orders.

(FOUO) AFAA: In our opinion, the procedures were
established but not effectively implemented. Specifically,
although established procedures called for PMO review of all
ABG Form 5 documents prior to construction work, USAFE
did not require LBB to provide documents and did not provide
any evidence to prove they were aware of construction change
orders prior to or after change order implementation.

(FOUO) Though management stated they requested LBB
adherence to the ABG-75, audit notes the 2 November 2006
memorandum states: “USAFE will continue to pay invoices
submitted by LBB without an accompanying ABG Form 5
document so long as LBB has verified in writing that the work
was necessary, properly performed, and at a fair and
reasonable price.” The ABG Form 5 document is the
obligating document required for the change order.

(FOUO) Audit reiterates Article 12, paragraph 12.3 of the
ABG-75 states: *“The contract amounts (Article 7.1.6) may not
be committed or exceeded unless written approval of the
Forces has been obtained. The "contract amounts” within the
meaning of Article 12.3 and the "amounts approved" within
the meaning of Article 12.5 are those amounts which the US
Forces confirmed as established on part I of ABG Forms 4/5.”
Without an obligating document, paying invoices for amounts
not validated is considered an improper payment, as outlined
in Audit Results 6. Further, paragraph 12.5 states “Any costs
in excess of the amount approved by the Forces (Article 12.3)
will not be borne by them unless their prior approval for these
additional funds has been obtained.”

{FOUO) Given that USAFE was not aware of these
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construction change orders, and audit found no evidence of
prior approval for them to be processed, andit concludes the
new procedures proposed by management will not correct the
deficiency and the costs should not be borne by the US, in
accordance with the ABG-75.

(FOUQO) USAFE/AT: On 20 July 2006, USAFE received the first

Tab C,
Construction Change | written evidence that LBB had not been following ABG-75. Upon
Orders and Costand | receipt of this evidence, USAFE aggressively pursued resolving this
Schedule Growth, past deficiency and has since rectified this situation for future change
Audit Result 4, orders. Previous program manager supports the present management
Cause, contention that repeated requests for notification of change orders
Bullet 2 were made to LBB as well as GBB.
(FOUQ) AFAA: Refer to our response to Audit Result 4, Cause,
Bullet 1, above,
Tab C, (FOUO) USAFE/AT: USAFE/ATCC’s previous program manager
Construction Change | contends that the issue of timely construction change orders was
Orders and Cost and | addressed on several occasions with GBB, State Ministry of Finance
Schedule Growth, and LBB Zentrale. LBB has promised increased staffing to process
Audit Result 4, modifications more quickly, and has commitied to clearing the
Caase, backlog of pending contract change orders by 31 March 2007.
Bullet 3
(FOUO) AFAA: Audit did not identify and management did not
provide any evidence to support this statement.
Tab C, (FOUQ) USAFE/AT: Although USAFE has not received all
Construction Change | outstanding change orders from LBB, every invoice is carefully
Orders and Cost and | reviewed in its entirety and USAFE personnel require a full
Schedule Growth, explanation of any unprocessed change orders that are being billed for
Audit Result 4, in accordance with USAFE/JA guidance. For more on the payment
Impact portion of this issue, refer to Audit Result 6.

{FOUO) AFAA: Audit results do not support this statement. For
example, Audit Result 6 disclosed that PMO personnel did not
implement established invoice review procedures to validate
contractor invoices with contract and change order specifications and
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actual contractor work completed prior to authorizing payment.
Specifically, USAFE personnel did not review and validate contractor
invoices with modification documents to ensure requested payments
were valid, authorized, and within project scope.

e (FOUO) 31 United States Code Section 3528, Responsibilities
and Relief From Liability of Certifying Officials, requires a
certifying official certifying a voucher be responsible for ( D
information stated in the certificate, voucher, and
records; (2) the computation of a certified voucher under thiz
section and section 3325 of this title; (3) the legality of a
proposed payment under the appropriation or fund involved;
and (4) repaying a payment that is determined illegal,
improper, or incorrect because of an inaccurate or misleading
certificats, prohibited by law, or that does not represent a legal
obligation under the appropriation or fund involved. Section
8137 of Public Law 103-335 requires the Secretary of Defense
to match DOD disbursements to specific obligations at the
responsiblé accounting station, prior to disbursement.

(FOUO) If personnel do not review and validate contractor invoices
with modification docurnents to ensure requested payments were
valid, authorized, and within project scope, they are authorizing a
payment for which they do not have a matching obligating document,
and they may be in violation of the ABG-75 agreement, German
contract law (VOB), and Section 8137 of Public Law 103-335
requiring the Secretary of Defense to match DOD disbursements to
specific obligations at the responsible accounting station, prior to
disbursement and could be held pecuniarily liable for improper
payments made as result.

Construction Change
Orders and Cost and
Schedule Growth,
Audit Result 5,
Condition

(FOUO) USAFE/AT: As with any construction project, cost and
schedule growth negatively affect the perception of control of the
project. The USAFE project management team has effectively
monitored the construction project to limit cost and schedule growth.

(FOUO) AFAA: In our opinion, the project has not been effectively
monitored to limit cost and schedule growth. Refer to audit resuits
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provided in Tab C of this report of audit.

Tab C,

Construction Change
Orders and Cost and
Schedule Growth,
Audit Result 5,
Conditien,

Bullet 1

(FOUO) USAFE/AT: Construction change orders have always been
tracked upon receipt of an ABG-5 document when approved by LBB.
Additionally, user-requested change orders were monitored from the
time it was first known that a change was required. Since September
2006, an additional tracking system was set up to track new change
orders that LBB has not yet approved which we track as “anticipated.”

(FOUO) AFAA: Audit notes USAFE personnel did not track
construction (externally-generated) change order amounts, description,
resulting projected schedule delays, or costs prior to September 2006,
s management confirms in their response-above, Since only 87 of
638 (13.64 percent) total change orders (as of September 2006) were
user-requested, audit concludes USAFE did not effectively monitor
the construction project to limit cost growth.

Tab C,

Construction Change
Orders and Cost and
Schedule Growth,
Audit Result §,
Cause,

Bullet 1

(FOUO) USAFE/AT: Although cost and schedule growth could be
loosely tied back to design reviews by the need for change orders that
could have potentially been avoided, this cause seems to be an
overstatement for this audit result.

(FOUQ) AFAA: Audit stated the condition was that USAFE
personnel did not effectively monitor the KMCC military construction
project to limit cost growth, To effectively monitor cost growth,
USAFE must also effectively monitor change orders, both user-
requested and those that are initiated by the LBB, contractors, and
construction managers. Since only 87 of 638 (13.64 percent) total
change orders (as of September 2006) were user-requested, audit
concludes USAFE did not effectively monitor the construction project
to limit cost growth.

(FOUOQ) To test this theory, we determined whether change orders
were preventable, We requested USAFE/A7CCP ovaluate the LBB's
list of change orders and identify whether change orders were a result
of engineering changes, items missing from contacts specifications,
user-requested changes, miscellaneous change reasons, differing site
conditions, value-engineering changes, or administrative changes.
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(FOUO) We included in the preventable category only change orders
for items completely missing from the specifications, user-requested
changes, miscellanoous, and administrative changes. We did not
include engineering changes, value-engineering changes, or differing
site conditions.

(FOUO) Audit agrees some changes are not preventable and believes
the distribution above most accurately reflects that statement in that it
accounts for unpreventable change orders and all those marked as
questionable in management’s change order review. Moreover,
management identified these change orders as preventable.

(FOUO) We agree line-item contracting means the US should only
pay for work completed and that all line-item contracts will have some
change orders. However, line-item contracting is not the cause for the
preventable change orders identified in this finding — the design not
being technically sound was cause for additional change orders, as
identified by the change orders as a result of missing specification
items. Specifically, had the original design been properly reviewed
and review comments properly incorporated, the project would not
have incurred many of the change orders identified.

Tab C,

Construction Change
Orders and Cost and
Schedule Growth,
Audit Result 5,

Cause,

Bullets 2 & 3

(FOUO) USAFE/AT: In retrospect, we agree that this could have
contributed to some of the cost growth; however, the deliberate
decision during acquisition strategy development to fast-track the
project was driven by the RMTP and mission requirements.

{FOUO) Approval of the use of trade contracts was agreed to at
senior leader level weighing options available and under the
political/legal restrictions of the LBB and GBB regarding VOB
contracting requirements. LBB contracted a construction manager for
the KMCC. USAFE/AT concurs that based on this project, LBB is not
set up to act as a general contractor, however, they were successful
over the previous several years with the management of the RMTP
program and there was no evidence at that time to suggest that they
would not be capable.

(FOUO) AFAA: There was no legal requirement to solicit the
KMCC contracts as trade-wise agreements. The US leadership
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requested the construction shell start first in August 2004, before the
design completion, which resulted in a trade contract issued. This
contracting method could be done either with a general contractor or
through trade-wise contracts. As previously stated, audit identified
several examples of design errors and subsequent change orders
related to the lack of incorporation of design review comments.

Tab C,

Construction Change
Orders and Cost and
Schedule Growth,
Audit Result 5,

Cause,

Bullet 4

(FOUOQ) USAFE/AT: The use of one firm serving as both
construction manager (CM) and designer of record is not uncommon
and is essentially design-build contracting—a prevalent and growing
method of construction delivery. A key concern with the KMCC
project is that LBB provides insufficient oversight of its CM who is
widely acknowledged to have performed poorly. In fact, on

26 September 2006 1.BB had to relieve this firm of much of its CM
agent pecuniarily responsibilities,

(FOUO) AFAA: Audit agrees the use of one firm serving as both
CM and designer of record is not uncommon and is essentially design-
build contracting. Audit concluded based on this understanding that
the KMCC project was a hybrid construction project based on the
design-build concept, using the construction management design build
methodology and competitive bidding, but without using a general
contractor. This is because the contract laws in Germany require the
Bauamts to contract for construction and do not allow the construction
manager to act as a general contractor who both designs the project
and solicits bids from subcontractors and suppliers. Thus, the
construction manager has little control or autherity over
subcontractors because they do not have the same authority as a
general contractor would normally employ. Audit did not evaluate
whether LBB provided insufficient oversight of its construction
manager, and audit did not determine, nor did management provide,
any evidence to support CM was widely acknowledged to have
performed poorly.

(FOUO) Audit confirms that the LBB relieved the firm of their
construction management duties in September 2006. The LBB hired
the design contractors to perform construction management duties and
this action did not allow a proper separation of duties, that would
normally result in an independent review of construction costs and

90 Appendix If

FOR OFFICIAL USE ONLY (FOUQ)
This document contains information exempt from mandatory disclosure under the

Freedom of Information Act.
Exemption 5 applies.




104

Hanagoment Comments

schedule concerns, in light of the fact there was no general contractor
liability or authority, as stated in the last cause.

Tab C,
Construction Change
Orders and Cost and

(FOUO) USAFE/AT: PMO responsibilitics included reviewing
ABG $5s to validate work and costs for reasonableness; this cause
results solely from LBB not processing ABG 5s in a timely manner,

Schedule Growth, which is a repeat observation. For full explanation refer to Audit

Audit Result 5, Result 4,

Cause,

Bullets 5 & 6 (FOUO) AFAA: Refer Audit Results 4 and Audit Results 6 for
internal control weaknesses identified during the audit.

Tab C, (FOUO) USAFE/A7: PMO had this charter and sufficient qualified

Construction Change
Orders and Cost and
Schedule Growth,
Audit Resuit 5,

Cause,

Bullet 7

internal staff and contract personnel to accomplish cost reviews, and
they continue to perform this function for all modifications.

(FOUO) AFAA: Although the PMO had an established process to
review change orders, they did not effectively implement internal
controls sufficient to accomplish effective cost reviews,

(FOUQ) Further, a review of USAFE policies and procedures
revealed USAFE did not establish procedures directing project
managers or other personnel to review and validate cost estimates as
part of the change order process. In addition, USAFE personnel did
not review and validate all contractor invoices with modification
documents to ensure requested payments were valid, authorized, and
within project scope.

(FOUO) A review of KMCC project files disclosed the Project
Manager tracked only internally-generated change orders prior to the
audit’s discovery of missing change orders. Thus, they did not
cvaluate all change orders as claimed and will require additionat
corrective action. Simply continuing to perform the current process
would not meet the definition of due diligence in cost reviews.

Orders and Cost and

(FOUQ) USAFE/AT: LBB orchestrates weekly construction
meetings with all contractors and PMO attends to maintain awareness
of construction progress and pertinent schedule issues. Based on these

91 Appendix i

FOR OFFICIAL USE ONLY (FOUO)
This document contains information exempt from mandatory disclosure under the

Freedom of Information Act.
Exemption 5 applies.




105

Management Comments

Schedule Growth,
Audit Result §,
Csuse,

Bullet 8

meetings, USAFE/A7 has demanded schedules at LBB, LBB-Zentrale,
GBB, and State Ministry of Finance levels. Despite continuing
pressure from USAFE at all levels, LBB has failed to date to provide a
valid, approved and contractually binding construction schedule.

(FOUQ) AFAA: Audit obtained copies of the KMCC construction
schedule for the Mall and VQ sections of the KMCC dated 19 and 26
July 2006, respectively. A review of the construction schedules
validated the LBB-hired scheduler only listed contractor scheduled
tasks by the number of days allocated to complete the projects.
However, the schedules did appear to take into consideration the order
of contractor tasks and how a delay in one area would affect other
contractors. Numerous schedule delays are shown where the
scheduler shifted the accomplishment dates from the planned
beginning and ending dates to their actual dates. Audit did not find
svidence to support LBB requiring contractors to meet project
schedule deadlines or LBB/construction manager meetings with
contractors to coordinate construction task timelines. In addition, we
obtained copies of letters between the LBB and USAFE documenting
schedule slippage on the KMCC Mall and VQ.

(FOUQ) This condition occurred because neither the construction
schedules nor LBB policies required the construction manager to
ensure contractors adhere to scheduled timelines. Further, neither
LBB nor construction managers held meetings with contractors to
coordinate construction task sequencing, prior to the audit.

{FOUO) Finally, LBB personnel did not timely notify USAFE
personnel of schedule changes. Audit discussed this concern with
management on 26 November 2006.

(FOUQ) USAFE/ATCCP stated the most prominent cause of this
concern was, “Neither LBB nor construction managers met with
USAFE or contractor personnel to discuss construction task
sequencing as schedule changes occurred.” As a result, the KMCC
project has slipped from its original beneficial occupancy dates
(BODs). Moreover, schedule timeliness helps minimize resulting
contractor delay claims.
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(FOUO) Audit did not identify and management did not provide
evidence to support management’s statement that “LBB orchestrates
weekly construction meetings with all contractors and PMO attends to
maintain awareness of construction progress and pertinent schedule
issues”. However, audit does agree “despite continuing pressure from
USAFE...LBB has failed...to provide a valid, approved and
contractually binding construction schedule.”

Tab C,
Construction Change
Orders and Cost and

(FOUO) USAFE/AT: Since 2 November 2006, USAFE has been
provided a single page form as prescribed by the memo from
USAFE/A7 to LBB for all future change orders. PMO acknowledges

Schedule Growth, and determines if the change order is required for the completion of

Andit Result 5, the project and signs the form if it is.

Impact,

Bullet 2 (FOUQ) AFAA: This action was noted in Management Corrective
Action C.6.

Tab C, (FOUO) USAFE/AT: The original schedule of 28 April 2006 and

Construction Change
Orders and Cost and
Schedule Growth,
Audit Result 5,
Impact,

Bullet 3

15 September 2006 represented a very aggressive schedule !4 In fact,
the USAF completion goal for a project $20 million or more is 27
months, Based on the November 2004 groundbreaking, the USAF
“Dirtkicker” goal would have been February 2007 for completion of
the facility. Given that the construction value of this facility is more
than eight times the basis of that “Dirtkicker” metric suggests how
optimistic the original schedule was. All that said, having a
contractual schedule is iraperative to overall construction management
and essential to maintaining cost and schedule discipline. USAFE/A7
staff continues to actively pursue a project schedule from LBB-KL
arxt GBB, although we have yet to receive a valid schedule from
which LBB can commit contractors.

(FOUO) AFAA: Inour opinion, the aggressiveness of the schedule
was immaterial to the impact stated. The LBB and construction

manager did not meet with USAFE or contractor personnel to discuss
construction tagk sequencing as schedule changes occurred as a result

14 (FOUO) Post award/target beneficial occupancy dates (BOD)
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of multiple change orders.

Tab D,

Contractor Payments,
Background,
Paragraph 1

(FOUO) USAFE/AT: USAFE agrees in principle that payment for
goods not received is an improper payment. Excessive quantities and
change orders are all validated to ensure work was 1) necessary, 2)
properly performed, and 3) fairly and reasonably priced prior to
processing payment in accordance with USAFE/JA staff
recommendation,

(FOUO) AFAA: Refer to Audit Resuits 4. In our opinion,
management did not properly review and validate change orders prior
to implementation. Further, audit determined in Audit Results 6 that
management did not properly review and validate the associated cost
estimates,

(FOUO) The ABG-75, Part I, Section A, Article 4, paragraph 2.2 of
the Implementing Instructions states,“The realization of changes under
2.1 always require a change request (ABG Form 5 Part I or 5 A) and
an order of the US Forces by use of ABG Form 5 Part II.”

(FOUO) As previously stated in audit’s response to management’s
comments on Recommendation C.3., the ABG Form 5, Change Order
Doacument, is the obligating document required in order to match an
invoice disbursement with the obligation, as defined in the DoD FMR.

{(FOUO) Further, the US should not be held financially liable for
change orders for which they did not prior approve. Audit contends
management should not make payments on invoices for which they
cannot validate the invoice with an approved ABG Form 4 or 5 to
confirm it is valid, authorized, and within project scope in accordance
with the ABG-75, VOB, and US Code. Excessive quantities are not
an exception to this rule,

(FOUO) If management continues to make payments without proper
invoice validation with the modification documents, as they propose to
request LBB make a “full explanation™ of the change order
requirements as opposed to validating them with approved ABG 4s
and 5s, they may be in violation of the ABG-75, VOB, US Code, and
may be held pecuniarily liable.
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Tab D,

Contractor Payments,
Audit Results 6,
Cause,

Bullet 2

(FOUQ) USAFE/AT: From the beginning of construction, invoices
were reviewed concurrent with invoice processing in order to process
payment within the allotted time. If errors were suspected, they were
corrected in the subsequent partial invoice. Since 1 September 2006,
invoice review is now accomplished prior to USAFE processing for
payment.

(FOUO) AFAA: This cause statement refers to the invoice
validation required to be performed by KMCC construction managers,
not to USAFE actions, If USAFE was, in fact, reviewing invoices, per
their statement, they knowingly proceeded with improper payments in
spite of identifying errors and claim to have pursued offsetting
adjustments in future invoices. Audit reiterates paying invoices
without proper invoice validation results in improper payments and
certifying and approving officials may be held pecuniarily liable.
Further, USAFE did not establish internal controls sufficient to
prevent change orders resulting from design errors. Thus, contractors
aware of the lack of intemal controls could potentially invoice for
other items, such as line-item quantity increases or potential A-E
liability-related change orders. If management provides evidence of
this corrective action, audit will document it appropriately.

Tab D,

Contractor Payments,
Audit Results 6,
Cause,

Bullet 3

(FOUO) USAFE/AT: USAFE reviews contractor invoices against
pending or compieted contract modifications in every instance in
which such documentation is available. In the absence of such
documentation, USAFE has LBB provide invoices accompanied with
statements signed by both the senior project manager and project
engineer certifying that each invoice has been reviewed for accuracy
that the work was 1) necessary, 2) properly performed, and 3) fairly
and reasonably priced, as coordinated with the USAFE/JA staff. PMO
personnel check that the invoices inctude only work accomplished
according to the contract price and quantity.

(FOUO) AFAA: Management has agreed to review and validate
invoice payments for valid and authorized line iterns based on a
thorough review of all invoiced line items with contracted quantities
and with approved ABG Form 4 and ABG Form 5 modification
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documents. However, the ABG Form 5, Change Order Document, is
the obligating document required in order to match an invoice
disbursement with the obligation, as defined in the DoD FMR, as
stated in sudit’s previous comments, In addition, the ABG-75, Part I,
Section A, Article 4, paragraph 2.2 of the Implementing Instructions
states, “The realization of changes under 2.1 always require a change
request (ABG 5 Part I or 5 A) and an order of the US Forces by use of
ABG Form 5 Part 1.” Further, the US should not be held financially
liable for change orders for which they did not prior approve.

(FOUO) Audit contends management should not make payments on
invoices for which they cannot validate the invoice with an approved
ABG Form 4 and/or § to confirm it is valid, authorized, and within
project scope in agcordance with the ABG-75, VOB, and US Code.
This inctudes partial invoice payments, If management continues to
make payments without proper invoice validation with the
modification document, as they propose in their alternative action to
request LBB make a “full explanation” of the change order
requirements as opposed to validating them with approved ABG
Forms 4 and/or ABG Forms 5, they may be in violation of the ABG- -
75, VOB, US Code, and may be held pecuniarily liable.

Tab D,

Contractor Payments,
Audit Results 6,
Cause,

Bullets 3 & 4

(FOUO) USAFE/AT: PMO provides a review or check of the LBB
validated/certified invoice. This inchuded a review of specifications,
spot-check of quantities being billed, and ensuring work was
completed.

(FOUO) Certifying and accountable officials have been designated
and working since the out-set of the project.

(FOUO) AFAA: During the audit, we found evidence USAFE did
not review invoices with both contractor and change order
specifications and actual work completed,

(FOUO) Specifically, the auditor obtained invoices, viewed contract
specification folders in the on-site PMO office, and compared invoices
to modification documents, contract specs, and any other supporting
documentation. Audit then compared paid invoices and the associated
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modification documents received with the invoice validation done by
contracted quality assurance evaluators (QAES) to determine if any
invoice payments exceeded the amounts approved in the modification
document. Audit then calculated the difference between invoices paid
and the validated amounts. Specifically, one contracted QAE firm
provides invoice-checking services, inchuling reviewing specifications
from ths original contract and making sure the US is not over-billed
on modifications. QAE personnel stated they generally stop payments
if they receive the invoice prior to payment and can prove the
contractor is over-billing. However, the QAE stated they were not
receiving the invoices prior to payment.

{FOUO) For example, one contractor processed a change order
through LBB for €77.373.51 for building works and supplies, change
order number 51, on Lot 1, Phase 3 (construction of the shell),
However, in the invoice number 27, page 182, you can see the
contractor invoiced for €134,112.50 for change order number 51. The
construction manager “validated” €121,634.12. However, QAE
personnel could only validate €77,166,15 in accordance with both the
original contract specs and the mod specs. Thus, the invoice was paid
for €121,634.12 instead of the €77,166.15 the QAE validated
primarily because the invoice was paid prior to the QAE’s review,
resulting in an overpayment to the contractor of €44,467.97.

(FOUO) This occurred because there was no established process
within USAFE to report discrepancies in the invoice billings.
Specifically, although USAFE had an avenue to identify the
overcharging, they did not have a process in place to report this
concern to LBB for resolution. However, there is a problem in the
PMO change order and invoice processes where one individual
receiving change orders and invoices and another providing them to
the contracted QAR are not doing so in time for the QAE to perform
their review, Often the invoices are paid before received and no
modifications have been received for invoices.

{(FOUO) Finally, management did not properly appoint certifying and
accountable officials. The USAFE/ATCCP stated the following in a
22 January 2007 e-mail to the auditor: “I’ve never known MILCON
PMs to receive any kind of appointment letter—here or at AETC, We
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are not technically contracting officials merely provide oversight, so
there is no need for the standard COR letter.” Further discussion with
management disclosed that in their opinion, the certifying and
approving official duties did not need to be officially assigned.

TabE,
Architect-Engineer
Liability,
Condition

(FOUOQ) USAFE/AT7: Design errors are a fact of every construction
project. Given the magnitude and complexity of this project, many
more design errors have been encountered on this project than is
typically the case. USAFE has and will continue to assess each
possible design error and is currently classifying every change order
with a root cause for future evaluation and possible execution of A-E
liability, According to ABG-75, Article 17, “the Forces shall bear
costs resulting from the removal of damages or deficiencies for which
the (construction) contractors are not liable...” Further, Article 18
outlines “...costs, shall not be borne by the Forces if they are paid by a
third party or if they are proved to be the fault of officials or
employees of the German authorities or other persons engaged by
them (in this case the AE-firm).” “Proved” is not something that can
be instantly done and therefore USAFE/A7CC has hired an expert
claims analysis consultant to assess and build “proof” for each design
deficiency or error.

(FOUO) AFAA: Audit agrees design errors will occur on typical
construction projects. However, design efrors can be limited by
effective communication when defining facility requirements,
reviewing/approving an A-E firm’s concept, and during the design
review process. They can also be limited by implementing internal
controls such as proper design reviews and incorporating design
review comments in subsequent designs.

(FOUOQ) When design errors are encountered during construction,
they must be properly recorded and evaluated to determine whether
USAFE should forward the issue for LBB assessment of liability.
Prior to the audit, USAFE did not have a policy or procedures in place
to identify, refer, and track potential A-E liability concerns to the
LBB, as stated in the cause section of this audit result. Until USAFE
takes appropriate action to identify and report potential A-E liability
concerns, they cannot support whether they believe the contractor

98 Appendix il

FOR OFFICIAL USE ONLY (FOUQ)
This document containg information exempt from mandstory disclosure under the

Freedom of Information Act.
Exemption 5 applies.




112

Management Comments

should be held liable for the potential resulting costs nor can the LBB
assess liability. Audit does not recommend USAFE “prove” the
liability; rather, audit recommends USAFE should identify and report
concerns for LBB assessment.

Tab E,
Architect-Engineer
Lisbility,

Cause,

Bullet 2

(FOUO) USAFE/AT: Agrec that LBB has not exercised sufficient
oversight to ensure separation of potentially conflicting interests by
the construction manager.

(FOUO) AFAA: Audit notes the LBB is not solely responsible for
the oversight in this instance. Specifically, USAFE also has
responsibility to maintain internal controls sufficient to at least
identify potential conflicts of interest and report them to the LBB.
This could be done through the change order or invoice review
processes or could be identified in daily construction site concerns.

TabE,
Architect-Engineer
Liability,

Impact,

Bullet 1

(FOUOQO) USAFE/JAIL: Under German law, the Government has 2
years from the date of contract completion in which to file a lawsuit to
recover damages for breach of contract. The auditors apparently think
the pursuit of damages is contemporaneous with the construction
process. In fact the US has ample time in which to investigate and
assess potential contractor liability and request LBB take legal action
on our behalf,

(FOUOQO) AFAA: In our opinion, requesting an A-E liability
assessment at the time it is discovered is especially important due to
the personnel turnover experienced during a construction project of
this size. If A-E liability concerns are not properly investigated as
soon as possible after they occur, the LBB may not be able to conduct
a proper investigation into their occurrence. Audit recognizes USAFE
can take and present photo evidence of the concems to LBB; however,
every opportunity should be made to allow the LBB ample time to
investigate the concern as soon as possible, as the US chances of
assessment of A-E firm liability increase with the ability to show LBB
the errors in an on-sits inspection of the error,

Tab E,

(FOUQ) USAFE/A7: According to ABG-75 Article 17, USAFE
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Architect-Engineer
Liability,

Impact,

Ballet 1

may be billed for this work. USAFE will then be pursuing
reimbursement in accordance with Article 18.

(FOUQ) AFAA: ABG-75 Article 17 states, “The Forces shall bear
the costs resulting from the removal of damages or deficiencies for
which the contractor is not liable,” and further states, “The approval of
the Forces shall be obtained before repairs are undertaken.” Audit
reiterates if USAFE reported potential A-E liability concerns in a
timelier manner than the two-year time frame they propose, they
should not be billed for these items in accordance with Article 17,
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1. (FOUO) General Observations

(FOUO) In preparing this response, USAFE/A7CC consulted with key managers responsible
for USAFE military construction (MILCON) execution over the last several years. The
consensus of these managers is that the audit does not take into account the operational
conditions under which MILCON is managed in the Federal Republic of Germany. US
construction is executed within the framework of ABG-75, an agreement defining the process,
roles and responsibilities of constructing facilities in this host nation. Due to the unique
relationships involved in the process of delivering military construction under the ABG-75,
current and past program managers familiar with MILCON execution in Germany believe the
audit does not accurately reflect roles and responsibilities, and the limited control wielded by the
US in the process. This response will attempt to clarify those agent/customer roles and
responsibilities essential to understanding how the KMCC project arrived at its present state, and
more importantly, what remedies have been put in place to rescue the project to realize a
successful outcome.

(FOUO) Two general observations about the audit - first, the report focuses on symptoms and
not underlying root causes, and second, it deals with financial issues in most cases long since
resolved or remedied. Paragraph 5 of this response addresses some of the issues and concerns of
those charged with overseeing delivery of the KMCC, identifying root causes of the poor
execution of the KMCC and opportunities to improve project efficiency and progress. This kind
of constructive analysis is essential in identifying reasons for weak project execution and means
for corrective action.

(FOUO) While A7CC staff agree with most findings and the desired results the auditors seek
with their recommendations, these audit recommendations in most cases address:
e (FOUO) Procedures A7CC already has in place — either in effect since the start of
construction, or put in place as management corrections during the audit

* (FOUO) Procedures beyond A7CC control — those which LBB controls, so that the US
is in a position to request action from LBB (many recommendations have to do with
procurement of design and construction, over which we have limited leverage despite our
cfforts to exercise appropriate influence)

FREEDOM OF INFORMATION ACT

The disclosure/denial authority prescribed in AFPD 65-3 will make all decisions relative to the
release of this report to the public.
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e (FOUO) Findings resulting from deliberate decisions made during project planning in
the 2002-03 timeframe, pre-dating current project managers (e.g., fast-track design and
construction, and omitting the 65 percent design review)

» (FOUO) Findings that do not present a complete picture in terms 6f the US role of
construction oversight and the LBB role as construction agent (many of the detailed
design error findings are errors A7 staff might have caught, but MAJCOM A7s do not
have the role, or staffing, to perform detailed technical design reviews. This role belongs
to the construction agent pursuant to DOD Instruction 4270.5, Military Construction
Responsibilities, and we pay the agent to do that work.) In the instance of KMCC, LBB
is our design and construction agent and many of the issues raised concern its execution
of the project on our behalf.

- (FOUO) Construction under ABG-75

FOUOQ) Significant differences exist in methods and practices of construction between US and
jermany. In general, German federal construction law shields contractors from much of the risk
sutinely borne by US construction firms; therefore, owners have less leverage and recourse than
rovided for under the FAR. Leverage such as specified liquidated damages, incentives for early
ompletion, performance evaluations, and others are unavailable to this project. The audit does
ot acknowledge these business realities,

FOUO) The US is bound by Article 49 of the FRG Supplementary Agreement to the NATO
tatus of Forces Agreement, which gives the German government the right to constrect all US
wcilities here with the exception of certain limited categories, ABG-75 is the administrative
greement which sets forth the procedures of contract performance and applies to all sending
ate forces in Germany for their construction projects. The agreement is between the Federal
{inister for Regional Planning, Building and Urban Development and the sending state forces.
iispensing with the ABG 75 or even changing the agreement requires a joint effort by all
:nding state forces.

. (FOUO) Ri En ¢ for Invoice Pa

FREEDOM OF INFORMATION ACT

he disclosure/denial authority prescribed in AFPD 65-3 will make all decisions relative to the
lease of this report to the public,
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(FOUO) Finding the right balance between protecting US interests and ensuring construction
progress remains the key project issue confronting A7C staff. Maintaining this balance involves
complex financial, legal, contracting, and management considerations. In aggregate, the staff
contends the present course strikes a proper balance given all slements impacting the project,
including the significant cost to the US of work stoppages. The audit does not address the wider
implications and context of this challenge. For example, in reviewing the “rules of engagement™
policy for partial payment invoices absent complete change order documentation from LBB, A7
and JA staff evaluated these risk factors in developing invoice processing guidelines:

(FOUO) ISSUE: Should US make partial payment for contract work-in-place without complete
change order documentation from LBB?

(FOUO) PRO

1. (FOUOQ) Keeps contractors solvent and working

2. (FOUO) Strengthens LBB’s authority in new position as CM (since dismissal of

former CM)

. (FOUO) Poses minimal financial risk to US

. (FOUQ) Involves only line item estimated quantity variations

. (FOUOQ) Partial payment only—not final (we cap partial payments at 95 percent of

contract value)

. (FOUO) Payment proposed only for those proposed modifications reviewed and
estimated by LBB and verified by the PMO QA tecam

. (FOUO) Lagging documentation not contractor’s fault

(FOUQ) Minimizes potential risk of interest payments on completed work

. (FOUO) Demonstrates US willingness to partner with LBB to resolve financial and
contractual issues

(FOUO) CON

1. (FOUO) Contrary to ABG agreement and good business practice

2. (FOUO) Irregularity sets bad precedent

3. (FOUO) Gives LBB tacit approval for “no notice” changes

4. (FOUQ) Concedes one US tool to force LBB’s contract admin to “keep pace” with
construction progress

o oW

R-R-- ]

FREEDOM OF INFORMATION ACT

The disclosure/denial authority prescribed in AFPD 65-3 will make all decisions relative to the
release of this report to the public.
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5. (FOUO) Temporarily weakens US control of project
6. (FOUOQ) Requires the burden of increased US vigilance in overseeing the work

(FOUO) PMO and USAFE/ATCC staff review of invoices slightly changed as a result of
PMO’s discovery in July 2006 that contractors were invoicing for change orders that had not yet
been approved. Prior to this time, the invoices were processed during a concurrent invoice
review. Since that time, the invoice review is fully completed and a full explanation by LBB is
required for all change orders that have not yet been approved by USAFE, Additionally, we now
require a letter from LBB stating that all work in the invoice was: 1) necessary, 2) properly
performed, and 3) fairly and reasonably priced. Only when these actions are complete does
USAFE process the invoice for payment. If USAFE suspects any incorrect information in an
invoice, they immediately notify LBB and withhold payment until the issue is resolved or
:adjusted on the invoice.

4. (FOUO) Pursuit of A-E Liability

(FOUQ) The audit report findings regarding A-E liability neglect the wider issue of
construction manager (CM) due diligence. As auditors are aware, since September 2006 A7CC
has actively pursued a comprehensive and aggressive strategy to recover damages resulting from
chronic mismanagement of the KMCC project. A-E liability is only one component of the larger
issue of professional due diligence since the same firm acts as both designer and CM. This
matter will be explored thoroughly by the construction claims consultant A7CC acquired 13
December 2006 under contract through AFCEE.

(FOUQ) HQ USAFE/A7CC is committed to holding A-E firms responsible for the quality of
their work and will aggressively pursue recovery of damages from negligence or breach of
contractual duty where economically justified and in the best interests of the Government.
Recovery actions will be pursued in close coordination with USAFE leadership, including JA
and A7K contracting staff, employing litigation or political settlement as necessary to protect US
interests. Pursuit of recovery will be conducted within the overall construct of the ABG-75
agreement and the VOB,
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(FOUO) ATCC reviews and screens each ABG 5 contract modification received from LBB for
potential A-E liability. The subject is again addressed during change order technical
negotiations. Since 21 September 2006, completed and pending modifications have been
reviewed and categorized in the project’s change order register by code into ten root causes
(including among these design deficiency related to possible A-E liability), and six classes based
on initial assessment of fiscal responsibility (Attachment 10). It must be noted however that 97
percent of the change cost growth on the KMCC derives from variations in estimated contract
quantities, not surprising considering the MEP trades contracts alone contain over 18,000
separate line items in 10,000 pages.

(FOUO) Three conditions must be satisfied for an A-E firm to be lisble for damages:
a) (FOUO) Did the firm make an error or omission in its design product?

b) (FOUOQ) Did the error or omission resuit from negligence?

¢) (FPOUQ) Has the Government been harmed as a result of the error or omission?

(FOUO) LBB recognizes that its CM agent has in many regards failed to satisfactorily or
properly fulfill its pecuniary responsibilities in managing delivery of the KMCC project. A
comprehensive analysis of CM performance will address the full range of CM agent
responsibilities and activities such as quality control, submittals processing, project scheduling,
and trades coordination, A-E liability must be pursued within the wider context of this
overarching effort, not on the limited basis of each individual construction modification as the
audit recommends.

(FOUO) Given the magnitude and extent of this project’s management problems, one may
anticipate claims settlement will eventually be resoived pursuant to Article 40.2 of ABG-75
through negotiations between German Government construction authorities and senior US
representatives. A7CC begins preparations of the technical basis of the case to support those
future negotiations on 10 January 2007 with the ‘kick-off* meeting with claims consultant and
his firm. This highly qualified firm specializing in German construction contracting and claims
management has been procured to pursue comprehensive remedy for mismanagement of this
project.
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(FOUQ) The following extract from a 6 September 2006 briefing and consultant contract
Statement of Work outlines the scope of the consultant support to KMCC:

(FOUO) Technical and cost analysis of contract modifications and claims
(FOUQ) Analysis of delay claims for *hindrances’, obstructions or interruption of work
(FOUOQ) Analysis of schedule and other impacts of user requested changes
(FOUO) Support negotiating claims costs and terms

{(FOUOQ) Documentation of project contract status and progress

(FOUO) Preparation of arguments in defense of US actions and interests
(FOUQ) Expert witness representation in possible mediation and/or litigation
(FOUO) Comprehensive review of LBB contracting processes and management
practices

. & & 5 5 & 8 @

(FOUO) As our agent in executing this project, LBB’s interests should be viewed as congruent
with ours in pursuing recovery from damages resulting from negligent construction management.
ATCC’s claims consultant will work in collaboration with the entire project delivery team,
including LBB, to access and analyze project documentation including proposed schedules,
modifications, submittal registers, technical meeting minutes, Requests for Information, daily
inspection logs, and contract correspondence. Cooperation between the US and LBB should
leverage actions seeking recovery from the CM. The need for this specialized support is
evidenced by the fact that we have already received notice of a potential €2.2 million delay claim
from one of the trades.

(FOUQ) A-E liability determination is an area within the purview of the professional
engineering, contracting and legal disciplines. Financial accounting of potential liability is only
a small, initial part of the process to help identify the source and extent of possible harm.

(FOUQ) Again, the focus of the audit is limited to a review of the symptoms of project
mismanagement—it does not explore root causes of that mismanagement or offer constructive
proposals to rectify problems or improve the present situation.
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(FOUO) Any constructive analysis of the deficiencies and difficulties of the KMCC project
execution must include a review of the challenges faced by LBB-KL and its contracted
Construction Manager. The following overarching concerns with LBB project execution have
been discussed within A7 staff since at least Aug 06 as opportunities to improve project
efficiency. They are provided here as examples of management approaches being explored to try
to improve project delivery:

* (FOUO) Reinforce LBB’s authority as Construction Manager

» (FOUOQ) On-site effort not orchestrated by a project management organization
empowered to control work activities
- (FOUO) Little evidence of effective, authoritative management

+ (FOUO) Work of 28 independent sub-contractors not subordinate to an
integrated, coordinated project execution plan

+ (FOUQ) Inadequate on-site QC inspection contributes to damaged work and
rework
~ (FOUO) Recent example is forklifts damaging raised flooring
- (FOUO) Another key example is non-compliant kitchen exhaust ducting

» (FOUQ) Immediately augment on-site technical support
* (FOUOQ) Incomplete plans and conflicts between technical disciplines resulting
in extensive rework
» (FOUQ) Finish trades delayed due to incomplete design information
- (FOUO) Absence of final clectrical rough-in designs continues to plague
overall project progress
» (FOUO) Magnitude of problem appears to be under-estimated by LBB

. (FOUO) Develop and adhere to a realistic/accurate project schedule
(FOUO) Ineffective project schedule prolongs work effort and contributes to
extended overhead costs
+ (FOUO) Key project management tool remains underutilized
* (FOUQ) Complicates ability to justify or defend delay claims
* (FOUQ) Sub-contractors not bound contractually to any integrated schedule
- (FOUQ) No incentives/disincentives for schedule adherence
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« (FOUQ) The A-E of Record and Contract Manager denies responsibility for
project scheduling or schedule enforcement
» (FOUQ) US provided feedback in August on means to expedite project schedule

* (FOUO) Respond faster to contractor Requests for Information (RFIs)

¢ (FOUO) Absence of Submittals & RFI Registers to monitor status and suspense
of deliverables
- (FOUO) The Quality Assurance Evaluator has specific examples illustrating

unpacts of delays in response to sub-contractor inquiries

(FOUO) Project schedule not linked to key submittals due dates

* (FOUOQ) Letter to LBB being prepared requesting submittal and RFI logs
- (FOUO) Fumishes sample register information proposed for use
- (FOUO) Asks if US needs to provide any further technical information

+« (FOUOQ) Web-site established by US to enhance project communication

6. (FOUO) Current Critical Project Issues:

(FOUO) KMCC’s most critical issues share as their most promising solution that GBB-Mainz
and the Rhineland-Palatinate Ministry of Finance become directly engaged in the project to
reinforce the leadership of LBB-KL. The Kaiserslautern bauamt is simply overwhelmed by the
magnitude and complexity of the KMCC project. Additional augmentation of LBB’s project
management staff is needed immediately to clear the sizable backlog of contract change orders.
The project is jeopardized by weak project leadership, contract administration and technical
direction which still lag the construction effort. This inaction delays progress and increases cost.
Lack of urgency and weak Quality Control and schedule coordination pervade the job site.

(FOUO) Relieving the Construction Manager in September 2006 of much of its contractual
authority for project management forced LBB in mid-construction to expand its management
team to “pick up the pieces™—a demanding task under the best conditions. A ‘task force’ level
of effort is now needed by LBB to turn things around, and get the project back on track. The
central authorities (project engineer and superintendent) charged with orchestrating and directing
this project do not appear to command the degree of authority needed to “make things happen”,
(FOUO) Project management is hampered by contract agreements relieving contractors of much
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of the risk they bear as the norm in US contracting. However, while most of KMCC’s
contractors are competent and capable craftsmen providing a good quality product, they appear
to have lost confidence in the project management team’s ability. This is why GBB and the State
Ministry of Finance must now take responsibility to step in and rescue the project.

(FOUOQ) Senior USAFE staff identified at the end of CY06 the following issues critical to
" KMCC success:

ili ds; USAFE has been asked by
GBB/LBB to provide AﬂLCON andNAF ﬁmdx for change orders on the basis of cost estimates
as guided by ABG-75 procedure. To date this has been rejected by USAFE having assumed the
position that finds are made available only once invoice has been negotiated with contracior.
To bridge invoice payment gaps and avoid work stoppage, Rhineland-Palatinate State Ministry
of Finance (SMOF) set aside in Oct 06 € 4 M and just recently another € 1.3 M.

(FOUO) A7CC maintains that the FAR will not permit increases in contract ceilings
without fully negotiated and documented contract modifications. Since this project is financed
iwith a mix of Services, AAFES and MILCON, formal procedures are particularly critical to
secure additional funding from NAF and AAFES. Prudent business practice does not allow
contract amounts to be adjusted solely on the basis of estimated or projected cost.

b) (FOUO) Yerification/approval of invoices; SMOF is looking for avenues to reduce
the time currently required to verify invoices by LBB/USAFE. Problems are often caused by
time consuming research involving external contributors; determination of real-time
construction status, and review procedures. Parallel USAFE/LBB steps to obtain information
more expeditiously and joint verification procedures could be envisioned by SMOF.

(FOUO) In an effort to accelerate invoice processing, effective 13 November 2006,
AT7CC began accepting invoices accompanied by a letter from LBB’s project manager and
project engineer attesting that the invoiced work meets three conditions: 1) work was necessary,
2) properly performed, and 3) ata fair and reasonable price. The US initiated invoice meetings
with LBB where it was suggested that parallel LBB/A7CC review of invoices could accelerate
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the review process, and still hold that parallel reviews offer an opportumity to speed invoice
processing.

c) (FOUO) Processing of change orders: It is intended to process all change orders by
end of March 07. By mid-January, LBB, in coordination with GBB, will present a procedure on
how to realize this step and a plan how the LBB project team will be enlarged to accomplished
with this task. USAFE will be asked to contribute suggestions on how to streamline the
congested change order process. The goal must be to pay bills on time and USAFE is
encouraged to develop a procedure that allows funds to be provided in a timely manner even
when facing exhausted financial sourcesfreaching contract ceiling.

(FOUO) USAFE/ATCC is poised for an increased quantity of change orders. We will
- continue to fully review each change order and categorize the root cause. Additionally, if
additional docurmentation is required, we will not approve the change order until this additional
documentation is received.

7. (FOUO) Lessons Leamed from KMCC

(FOUO) In an effort to cooperate with the audit process, key lessons leamed were shared with
the auditors in early December 2006. These lessons were discussed with auditors because of
their value and application in future USAFE projects and are presented here for review:

¢ (FOUO) Pre-design Planning and Acquisition Strategies:
o (FOUQ) Estimated quantity contracts are inappropriate for vertical construction
o (FOUO) Trades contracts are inappropriate for complex construction
o (FOUOQO) Construction Manager and A-E Designer must be independent
(unless contracted as Design-Build project)
(FOUO) Service Agents provide valuable support to MILCON
(FOUQ) Complete designs prior to awarding construction contracts
(FOUQ) Project Management Plans are a vital tool to manage risk
(FOUO) Liquidated Damages provisions best leverage to force schedule
adherence
e (FOUOQO) Construction Contract Administration:

FREEPOM OF INFORMATJON ACT

The disclosure/denial authority prescribed in AFPD 65-3 will make all decisions relative to the
release of this report to the public.

[o 2 I o I ]

110 Appendix il

FOR OFFICIAL USE ONLY (FOUQ)
This document contains information exempt from mandatory disclosure under the
Freedom of Information Act.

Exemption 5 applies,



124

USAFE/A7CC Response to Audit Results

o (FOUO) Modifications need to be submitted timely and in pace with
construction

o (FOUO) QA oversight staff should be resourced based on project size and
complexity

8. (FOUO) Summary

(FOUQ) ATCC staff cooperated fully with the auditors in the shared goal of seeking workable
solutions to KMCC’s vexing issues. The auditors’ fresh insight and perspectives to this project’s
many challenges were welcomed. Every available project document was provided and staff
openly communicated the project’s complex issues and challenges. Despite these efforts, much
of that dialog is absent from the report as it focuses on symptoms and past causes to the neglect
of wider management issues related to oversight of a complex project within the framework of
ABG-75. The audit focuses on problems either remedied months ago or beyond A7 control, yet
it is received with sincere interest in exploring every possible avenue to best assure this project’s
successful delivery. In every instance, A7 staff has acted to protect the best interests of the US
while maintaining project progress. Talented and dedicated people in the Project Management
Office work diligently to find solutions to this project’s very demanding problems—and nothing
in the report contradicts this.

(FOUQ) This response briefly addresses some of management’s concerns regarding root causes
of the poor project execution and offers some opportunities to pursue regaining schedule,
Significant problems urgently confront the KMCC. Exceptional measures are required to keep
contractors working and maintaining progress. The KMCC presents no clear, easy choices and
little middie ground, and challenges the best professional judgment of a variety of disciplines.
These are the issues USAFE leadership and A7CC project managers confront daily in ensuring
this project’s successful delivery in 2007.
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Chairman WAXMAN. GAO investigators also visited the K-Town
Mall. We are fortunate that they can be here today to tell us what
they learned. As we will hear, they saw irresponsible management,
shoddy work, and millions of dollars in waste.

The Federal Government spent a record amount, over $400 bil-
lion, on Federal contracts last year. Over 40 cents of every discre-
tionary Federal dollar now goes to a private company, but far too
much of this spending is being squandered.

The report I released yesterday identified 187 contracts worth
over $1 trillion that had been plagued by waste, fraud, abuse, or
mismanagement since 2000. The same pattern happens over and
over again. The contractors get rich, the work doesn’t get done, and
the taxpayers get soaked.

As the main oversight committee in the House we have an essen-
tial job to do. We need to examine what went wrong so we can hold
officials accountable and enact reforms, and that is what I hope we
can begin to do today by holding this important hearing.
| [The prepared statement of Chairman Henry A. Waxman fol-
ows:]
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Opening Statement of Rep. Henry A. Waxman
Chairman, Committee on Oversight and Government Reform
Hearing on Waste, Fraud, and Abuse at K-Town: How
Mismanagement Has Derailed DOD’s Largest Single-Facility
Construction Project
June 28, 2007

Today’s hearing will be the seventh hearing the Oversight
Committee has held this year on waste, fraud, and abuse in the
federal government. We are holding this hearing to examine
what has gone wrong at the K-Town Mall, a $200 million

Defense Department construction project.

On September 28, 2006, this Committee held a hearing on
the Baghdad Police College. This was a U.S. project to build
new barracks and classrooms to educate and train Iraqi police
forces. As we learned at that hearing, the project was in
shambles. I have some pictures of that project, which I would

like to show.

At the hearing, we heard testimony from the Special
Inspector General for Iraq Reconstruction that construction was

so deficient that toilets were draining through the reinforced
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concrete floors, literally raining on the cadets. Auditors told us
about light fixtures so full of urine and feces that they would not

operate.

The excuse from the Defense Department was that this was

a war zone.

Today, we consider a different construction project. This
project is not in a war zone. It’s not in Iraq or Afghanistan.
This project is being built on a United States military base in
Germany. U.S. project officials live and work every day next to
the facility. It’s called the Kaiserslautern Military Community

Center, also referred to as the K-Town Mall.

Yet it is also over budget, behind schedule, and falling
apart.

The K-Town Mall is the Pentagon’s largest single—facility
construction project in the world. It will have a hotel, sports bar,

slot machines, and over 800,000 square feet of retail space. But

2
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just Iike the Baghdad Police College, the construction has been
deficient, and U.S. oversight has been wholly inadequate. I have

some pictures of this project, and the similarities are striking.

Here’s one showing how the roof is leaking continually and
is causing damage to the finished construction underneath. This
will cost millions of dollars to replace. Here are some additional

photos of the faulty construction.

And here’s another picture showing how flammable sealant

was used in kitchen exhaust ducts.

How could this have happened? How could construction of
a modern-day facility in a Western country on a U.S. military
base resemble the shoddy and makeshift practices of a war

zone? That's what we’re here to find out.

Certainly, there are problems with the contractor on this
project, which is a German government-controlled entity called

LLB. And we will hear about some of these deficiencies today.

3
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But the bottom line is that this is a U.S. government
project. We are spending over $200 million in U.S. funds to
build the K-Town Mall. Yet the Air Force has failed in its

responsibilities to conduct proper planning and oversight.

The project is millions of dollars over budget and has no
validated cost estimate. The project was supposed to be done

last year, but now there’s no working completion date.

I want to introduce for the record an audit issued by the Air
Force Audit Agency just last week, on June 22, This report
details literally dozens of oversight defects by the U.S.
government at the K-Town Mall project. Let me just read a few.
The Air Force:

e “did not provide adequate oversight of the planning

procedures;”

e did not “establish a process for the contractors to provide

contractor qualifications for U.S. review;”

4



131

¢ “did not establish procedures directing project managers

to review and validate cost estimates;”

¢ “did not properly monitor and approve contractor

payments;”

¢ paid for “materials in excess of approved contract

quantities;” and

o “did not properly appoint certifying and accountable

officials.”

This is a long report, over 100 pages. So I asked my staff
to prepare a short fact sheet with the key auditor findings. That
fact sheet is available to members, and I ask that it be included

in the record.

GAO investigators also visited the K-Town Mall. We are
fortunate that they can be here today to tell us what they learned.

5
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As we will hear, they saw irresponsible management, shoddy

work, and millions of dollars in waste.

The federal government spent a record amount — over
$400 billion — on federal contracts last year. Over 40 cents of
every discretionary federal dollar now goes to a private
xc:ompany. But far too much of this spending is being
squandered. A report I released yesterday identified 187
contracts — worth over $1 trillion — that have been plagued by

waste, fraud, abuse, or mismanagement since 2000.

The same pattern happens over and over again: The
contractors get rich, the work doesn’t get done, and the

taxpayers get soaked.

| As the main oversight committee in the House, we have an
essential job to do. We need to examine what went wrong so we
‘can hold officials accountable and enact reforms. That is what [
hope we can begin to do today by holding this important

hearing.
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MEMORANDUM
June 28, 2007

To:  Members of the Committee on Oversight and Government Reform
Fr:  Majority Staff, Committee on Oversight and Government Reform

Re:  Full Committee Hearing on Waste, Fraud and Abuse at K-Town: How
Mismanagement Has Deralled DOD's Largest Single Facility Construction Project

On Thursday, June 28, 2007, a1 10:00 am.. 10 yoom 2154 of the Ravburn Hovse Qffice
Building, the full Commuttee will hold a hearing entitled “Waste, Fraud, and Abuse at K-Town:
How Mismanagement Has Derailed DOD’s Largest Single Facility Construction Project.” The
heanng will review the preliminary Sudings of s Government Accountability Office
investigation mto the construction of the Kaiserslautern Military Community Center, a hotel and
retarl facility being buslt on the grounds of the Ramstein Air Base in Germany, This project,
which 15 currently the Department of Defense’s largest single facility construction preject in the
world, has been plagued by schedule delays, cost overrung, and allegations of fraud.

L BACKGROUND

In the wake of a 1999 UL.S.-German agreement to close the Rhein-Main Alr Base near
Frankfurt, Germany, the United States has undertaken a number of construction progects to
i the capacity of the Ramstein Air Base, located near Kaiserslautern, Germany. Ramstein
AB is part of a cluster of U.S, snstallations in the area that are known collectively as the
“Kaiserstautern Military Community,” which house more than 50,000 U.S. milutary and civilian
persennel and their famulies. The Kaiserslautern Military Community is oflen reforred to a3 “K-
Town.™

The goal of the Ramstein construction campaign is to convort the base into the 118,
mihitary"s new “Gateway to Europe,” the point through which U.S, milstary planes carrymg
personnel and cargo travel between the Unsted States and other destinations, including Iraq and
Afehamstan,
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One of the key elements of the Ramstein upgrade plan is the “Kaiserslautern Military
Community Center,” a new 730,000 square foot multi-use retail, hotel, and entertainment
complex adjacent to Ramstein Air Base Passenger Terminal. According to military planners, the
new facility, sometimes called the “K-Town Mall,” will be a “one-stop shopping center” for both
U.8. personnel stationed in the area and for personnel flying through Ramstein to other
destinations. The K-Town Mall design includes an eight-story, 350-room hotel/visiting quarters
facility, a four-plex movie theater with stadium seating, and a large retail area. A military
spokeswoman told Stars and Stripes in 2005 that the K-Town Mall would be “a smaller version
of the Mall of America in Minnesota or the Galleria in Daltas.™!

Military planners originally estimated that the cost of building the complex would be
around $130 million. Because the K~Town Mall was planned as a multi-use facility,
responsibility for financing the facility was apportioned between several different sources,
including funds from the Army Air Force Exchange Service {AAFES), the Air Force Services
Agency, the sale of Rhine-Main Air Base back to the German government, and congressional
appropriations. Ground was officially broken on the project in December 2004, At that time,
officials were projecting that the hotel portion of the complex would open in April 2006, while
the mall portion would open in August 2006.%

Although the building construction was financed with U.S. funds and overseen by United:
States Air Forces in Europe (USAFE) officials, German contractors performed the actual design
and construction work. This contract arrangement was dictated by an administrative agreement
negotiated under the authority of the NATO Status of Forces Agreement. Under this protocal
{known as the “ABG 75"), Genman authorities have the right to perform all major construction
work undertaken by U.S. forces on German soil, The German government entity in charge of the
K-Town Mall construction project is the Landesbetrieb Liegenschafts- und Baubetreuung (LBB),
the real estate and public works agency for the Rheinland-Pfalz regional government. During the
desipn and development project, it was agreed that LBB would not hire a general contractor for
the project, but would directly award work to smaller German companies specializing in a
particular building trade,

According to GAQO and Air Force auditors, the K-Town Mall project has suffered serious
management problems since the USAFE program management office stood up in early 2005,
The K-Town Mall project is now more than a year overdue, tens of millions of dollars over :
budget, and suffers from significant structural problems, including a defective roof that will need
to be replaced before the building can be ocoupied. Preliminary audit reports suggest that a
number of factors have caused these problems, including poor contract management by the Air
Force, shoddy construction by certain German contractors, as well as outright fraud by top
offictals involved in the project,

Y K-Town Mall to Be One of Military's Largest Exchanges, Stars and Stripes (Furopean

edition) (Aug. 11, 2005).

% Ground is Broken for New Mall-Hotel Complex at Ramstein, Stars and Stripes
{European edition) (Dec. 5, 2004).
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Managing Director

Forensic Audits and Special Investigations
Government Accountability Office

Mr. Terrell G. Dorn

Director
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Government Accountability Office

Mr. Bruce A, Causseaux

Senior Level Contract and Procurement Fraud Specialist Forensic
Audits and Special Investigations

Government Accountability Office

Panel Tweo

Brigadier Gen. Danny K. Gardner
Director of Instaliations and Mission Support
United States Air Forces in Europe

Mr. Hubert Heimann
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Mr. Bassim Shebaro (Invited)
Former Engineering Branch Chief
Installations and Mission Support
United States Air Forces in Europe

Staff contacts: David Rapallo, John Williams, and Margaret Daum at 5-5420
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Chairman WAXMAN. I want to recognize Representative Shays,
who will deliver the opening statement on behalf of Congressman
Tom Davis, the ranking member.

Mr. SHAYS. Thank you, Mr. Waxman. This is, in fact, Represent-
ative Tom Davis’ statement.

Good morning. Let me first commend Chairman Waxman for
holding a hearing on acquisition issues that does not involve Halli-
burton. We hope today’s broader perspective marks the beginning
of a trend.

As the chairman said, we need today to discuss the challenges
facing the Department of Defense’s largest ongoing facilities con-
struction project, the Kaiserslautern Military Community Center at
Ramstein Air Base in Germany. The facility was designed as a
massive, multi-use complex featuring retail, hotel, and entertain-
ment space to service American personnel stated in Germany and
for others passing through Ramstein, but today the project stands
unfinished after chronic delays, lax management and oversight,
huge cost overruns, dangerous design flaws, vandalism, and allega-
tions of corruption.

According to the Government Accountability Office, which
brought this matter to the committee’s attention, these problems go
well beyond the risks inherent in foreign construction projects. This
acquisition effort seems to have collapsed under the combined
weight of several daunting but not altogether unique complications.

First, the project is supported by four different funding sources,
each with different spending rules, currently valued at over $170
million. The acquisition requires coordination of expenditures from
Air Force working capital funds, other non-appropriated accounts,
and $21 million in appropriated military construction funding.

Second, the facility is being built under a riskier fast track de-
sign/build process.

Third, the project must be constructed in accordance with a
NATO status of force agreement which requires the German gov-
ernment to manage construction using German contractors to per-
form the work.

Fourth, the Air Force decided not to use the U.S. Army Corps of
Engineers, the Defense Department’s resident construction man-
agement experts, to oversee the project.

And, finally, to top it all off, the Air Force Project Management
Office was under-staffed. The result was a high-risk, high-visibility
project managed by too few people.

Any one of these factors presents significant management chal-
lenges. Together, they spell disaster in the form of inadequate and
unfocused high-level leadership, poor planning, poor design re-
quirements, and an inadequate number of trained personnel over-
seeing the project.

The Air Force recognizes the project has serious problems in
management and oversight, and it is in the process of taking steps
to get control of the situation. Some of the identified challenges
have been mitigated; others remain works in progress.

There is still a great deal of money committed to the project and
substantial funding remains in the pipelines in Germany for other
construction endeavors. We need to be sure this project is com-
pleted properly and that the future projects do not fall prey to the



137

same oversight mistakes that steered this project into a cost and
scheduling ditch.

I hope this hearing will focus on what needs to be done to get
this project back on track and what should be done to protect the
integrity of future projects built under the existing status of force
agreement in Germany. We need to know what has gotten better,
what is still being fixed, and what is still broken, and we need to
refine our understanding of the difference between interim findings
that may make this complex process look bad now, and the real
problems that will actually affect the cost to taxpayers in the end.

I do need to sound a note of caution, however. The GAO audit
findings being presented today are only preliminary. Criminal and
administrative investigations of the project are still underway.
Without the final results of those efforts, we are not in a position
to get the full story in this hearing. It might have been wiser to
wait, but as we proceed today we should take care not to jeopardize
the hard work of the Department of Justice and the Air Force in
pursuing serious allegations of civil and criminal violations in con-
nection with this project.

Investigators from the GAO are here today to provide their ini-
tial views on these issues, and we commend them for their hard
work. We also value the experience and the perspectives our Air
Force witnesses bring to this discussion of the critical challenges
faced by this construction project.

Much is at stake in terms of U.S. tax dollars and in terms of en-
suring our troops get the best possible services and accommoda-
tions while deployed overseas.

We look forward to the testimony of all the witnesses and to a
frank, constructive discussion.

That is the end of his statement.

[The prepared statement of Hon. Tom Davis follows:]
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Statement of Rep. Tom Davis
Ranking Republican Member
Committee on Oversight and Government Reform
“Waste, Fraud and Abuse at K-Town: How Mismanagement Has
Derailed DOD’s Largest Single Facility Construction Project”

June 28, 2007

Good morning. Let me first commend Chairman Waxman for holding a hearing on
acquisition issues that does not involve Halliburton. We hope today’s broader perspective
marks the beginning of a trend.

As the Chairman said, we meet today to discuss the challenges facing the Department
of Defense’s largest on-going facilities construction project, the Kaiserslautern Military
Community Center on Ramstein Air Base in Germany. The facility was designed as a
massive multi-use complex, featuring retail, hotel and entertainment space to service
American personne! stationed in Germany and for others passing through Ramstein, But
today the project stands unfinished after chronic delays, lax management and oversight, huge
cost overruns, dangerous design flaws, vandalism, and allegations of corruption,

According to the Government Accountability Office, which brought this matter to the
Committee’s attention, these problems go well beyond the risks inherent in foreign
construction projects, This acquisition effort seems to have collapsed under the combined
weight of several daunting, but not altogether unique, complications:

«  First, the project is supported by four different funding sources, each with different
spending rules. Currently valued at over $170 million, the acquisition requires
coordination of expenditures from Air Force working capital funds, other non-
appropriated accounts and 321 million in appropriated military construction funding.

*  Second, the facility is being built under a riskier “fast-track” design-build process,

« Third, the project must be constructed in accordance with a NATO Status of Forces
Agreement which requires the German government to manage construction using
German contractors to perform the work.

*  Fourth, the Air Force decided not to use the U.S. Army Corps of Engineers - the

Defense Department’s resident construction management experts - 1o oversee the
project.

Page I of 2
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*  And finally, to top it all off, the Air Force Project Management Office was
understaffed.

The result was a high-risk, high-visibility project managed by too few people. Any
one of these factors presents significant management challenges. Together, they spelled
disaster in the form of inadequate and unfocused high-level leadership, poor planning, poorly
designed requirements, and an inadequate number of trained personnel overseeing the
project.

The Air Force recognizes the project has serious problems in management and
oversight and is in the process of taking steps to get control of the situation. Some of the
identified challenges have been mitigated. Others remain works in progress. There is still a
great deal of money committed to the project, and substantial funding remains in the
pipelines in Germany for other construction endeavors. We need to be sure this project is
completed properly and that future projects do not fall prey to the same oversight mistakes
that steered this project into a cost and schedule ditch,

1 hope this hearing will focus on what needs to be done to get this project back on
track and what should be done to protect the integrity of future projects built under the
existing Status of Forces Agreement in Germany. We need to know what's gotten better,
what's still being fixed and what's still broken. And we need to refine our understanding of
the difference between interim findings that may make this complex process look bad now
and the real problems that will actually affect the cost to taxpayers in the end.

{do need to sound a note of caution, however. The GAO audit findings being
presented today are only preliminary. Criminal and administrative investigations of the
project are still underway. Without the final results of those efforts, we are are not in a
position to get the full story in this hearing. It might have been wiser to wait. But as we
proceed today, we should take care not to jeopardize the hard work of the Department of
Justice and the Air Foree in pursuing serious allegations of civil and criminal violations in
connection with this project,

Investigators from the GAO are here today to provide their initial views on these
issues, and we commend them for their hard work. We also value the experience and the
perspectives our Air Force witnesses bring to this discussion of the critical challenges faced
by this construction project.  Much is at stake, in terms of U.S. tax dollars and in terms of
ensuring our troops get the best possible services and accommodations while deployed
overseas. We Jook forward to their testimony and to a frank, constructive discussion.
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Chairman WAXMAN. Thank you very much.

I want to welcome now our witnesses for this hearing, Greg
Kutz, who is joined by Bruce Causseaux and Terrell Dorn from the
Government Accountability Office, who will present the interim re-
sults of their investigation into deficiencies at the K-Town Mall.

We also want to welcome Brigadier General Danny Gardner, who
is the Director of Installations and Mission Support for the U.S. Air
Forces in Europe.

Hopefully we will get an explanation of what has been happening
at the K-Town Mall.

I thank you all very much for being here. It is the practice of this
committee to ask all witnesses to take an oath before they testify.

[Witnesses sworn.]

Chairman WAXMAN. The record will indicate that each of the wit-
nesses answered in the affirmative.

Your prepared statements are going to be in the record in their
entirety. We would like to ask you to proceed in any way you wish
in your oral presentation to us.

Mr. Kutz.

STATEMENTS OF GREGORY D. KUTZ, MANAGING DIRECTOR,
FORENSIC AUDITS AND SPECIAL INVESTIGATIONS, GOVERN-
MENT ACCOUNTABILITY OFFICE; TERRELL G. DORN, DIREC-
TOR, PHYSICAL INFRASTRUCTURE, GOVERNMENT AC-
COUNTABILITY OFFICE; BRUCE A. CAUSSEAUX, SENIOR
LEVEL CONTRACT AND PROCUREMENT FRAUD SPECIALIST,
FORENSIC AUDITS AND SPECIAL INVESTIGATIONS, GOVERN-
MENT ACCOUNTABILITY OFFICE; AND BRIGADIER GENERAL
DANNY K. GARDNER, DIRECTOR OF INSTALLATIONS AND
MISSION SUPPORT, U.S. AIR FORCES IN EUROPE

STATEMENT OF GREGORY D. KUTZ

Mr. Kutz. Mr. Chairman and members of the committee, thank
you for the opportunity to discuss our initial findings relating to
the KMCC project. The bottom line of our testimony today is that
the KMCC project is in serious trouble. Ineffective management
and oversight have resulted in a situation with no good solutions.

Our testimony has three parts: first, the current problems; sec-
ond, the causes of these problems; and, third, the effects of the
problems and implications for future projects in Germany.

First, it was initially estimated that the KMCC would cost about
$150 million and be completed in early 2006. Today neither the Air
Force nor the German construction agency, LBB, have a reliable
cost estimate or completion date.

KMCC currently faces a multitude of problems that threaten the
completion of this important project. For example, German contrac-
tors are leaving the constructionsite in part because they aren’t
getting paid. The number of workers has dwindled from hundreds
to what we understand to be about 50 today. Construction flaws in-
clude significant water leaks, as you mentioned, related to the roof,
which will require millions of dollars to fix.

Examples of other problems include vandalism in over 200 of the
hotel rooms, turnover in key LBB personnel, and the firing of a
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company that LBB hired to manage the project, and ongoing fraud
investigations.

Under the causes of the problems, from the beginning KMCC
was a high-risk overseas project. Key risk factors, which are also
shown on the monitor, include an accelerated schedule due to the
need for the 350 hotel rooms; LBB having control over contracting
and management; in effect, a cost-plus percentage of cost agree-
ment; scheduling and coordination of over 30 German trade con-
tractors; currency exposure due to a Euro-denominated contract;
and financial risks borne by the Air Force and its funding partners.

However, rather than beef up financial contract and construction
oversight, the Air Force provided minimal oversight. For example,
it appears that millions of dollars of invoices and alleged change or-
ders were paid for by the Air Force with little or no supporting doc-
umentation. We refer to this as a pay-and-chase process, which is
highly vulnerable to fraud, waste, and abuse.

Unfortunately, LBB failed to effectively design the project and
oversee the work of the trade contractors. Ironically, LBB will re-
ceive a 5.6 percent fee on top of every dollar of construction cost
overruns for this project.

Let me now turn to Terry Dorn, who will discuss the effects of
the problems and implications for future projects in Germany.

STATEMENT OF TERRELL G. DORN

Mr. DORN. Mr. Chairman, failure of the Air Force and LBB to
meet the project’s construction schedule affects all of the funding
partners. For example, Air Force estimates it is losing $10,000 per
day because the hotel rooms being built by this project are not
available, requiring many transiting service members from places
such as Iraq and Afghanistan to stay off base in higher-cost Ger-
man hotels.

AAFES, which uses non-appropriated funds, bears the heaviest
burden. Not only is their proportional share of both current and fu-
ture construction and possible delay costs the largest, but because
they are a retail operation they also suffer from lost profits and lost
opportunities. Their ability to plan future operations also suffers
without a firm opening date, because they don’t know when to
stock the shelves and they don’t know when to hire new employees.

Additionally, AAFES is returned a portion of those profits as
dividends, which are used to support morale and welfare activities
for our service members and their families. Because of the double
hit of increased construction cost from this project and lost sales,
AAFES will not be able to return as much money to morale and
welfare activities as they had planned. They may also have to delay
construction of two shopping centers on other military bases and
delay renovation of other facilities.

Air Force officials estimate that there is at least $400 million in
additional military construction and operations and maintenance
projects slated for Germany over the next 5 years. Absent better
controls, these projects face the same type of heightened risks asso-
ciated with the Kaiserslautern construction project.

In summary, the Kaiserslautern Military Community Center
project is in serious trouble and needs serious attention by Air
Force and LBB to mitigate the risks. While both recognize some of
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the issues and are taking some steps to address them, due to inad-
equate internal controls and mounds of unprocessed change re-
quests, there is an increased risk of fraud and waste.

Due to reported design issues, the lack of a construction sched-
ule, shoddy construction work requiring rework, work stoppages,
and the large backlog of unprocessed change requests, the project’s
schedule and consequently its budget are at risk of large increases.

The largest share of those budget increases will be passed along
by Air Force to AAFES, affecting their available capital for new
projects and reducing the amount of dividends they can provide for
the morale and welfare funds for our service members and their
families serving overseas.

Mr. Chairman. that concludes our opening statement this morn-
ing. We are prepared to answer any questions for the committee.
. 1[lThe prepared statement of the Government Accountability Office
ollows:]
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MILITARY CONSTRUCTION

Observations on Mismanagement of the
Kaiserslautern Military Community Center

What GAD Found

The KMCC project has encountersd cost, schedule, and performance
pmbiems Currently neither Landi neb | seh und

eunng's office in K tautern (LBB the German
Fovernment construction agency m charge of the progect, nor the A Foree
hive o rehisble estimated completion date or final cost for the project.

Problems facing KMOU inchude construction flaws, sm of propesty,
repeated work stoppages and slowdowns by contractors, and ongomg
crpnal investigations  Because of finanaad problems facing the project,
the number of workers onsite has dwindied from several hundred 1o less
than 50, whieh will ikely further delay compicton of the progect In
addition, the KMCC's multnuthon dollar *green” roof 15 experencing water
{eaks, and will hkely require the A Porce to spend nmllions of dollars forus
replacement Below 15 8 picture of damage caused 10 the buslding sytenor
from the roof feak

[R—

The KMOC faced o hugh level of nsk from s weeption, which was not
gifectively mutigated by the Asr Force  Increased nsks mncluded an oversess
progect controlivd by LBB-K 1 with fin al nsks borme by the
Asr Force and us funding partners. Unfor , LBE-Kaserslautern dud
not effectively manage the design and constraction of the progect Rather
than Increase controls 10 mngate progect nisks, the Asr Force provided
smmnal oversight and 1 some cases aircumvented conteols 1o expedite the
WVEICE PAYIENT PIOCESS w an attompt to complete the project,

Because this pragect ss funded pramandy with nonappropnared fands, the
fikoly 8 3l cost wmereases w the pragest will be borne by sulitary
servicemembers, civihans and ther & Further, absert better Aur
Force controls, future projects may expernence the same tpes of helghtened
nisks assoctated with KMOC,

Usitedd Slates Government Accountatiliity Office
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Mr. Charrman and Members of the Committee:

Thank vou for the opportundty 1o discuss our Initial fradings related to our
audit of the Kaiserslautern Military Conunuraty Center (KMCC). The
KMCC is one of many projects that were wndtiated at Ramstem Alr Base to
upgrade the capabilities of the base as a result of the consolidstion of
military bases in Burope. According 1o the Alr Force, the KMCC, an
844,000-square-foot facibty, is currently the Department of Defense’s
iargest sngle-facility project. Funding for the project was provided froma
variety of sources including nonappropriated funds from the Army and Alr
Force Exchange Service {AAFES) and Ay Force Services Agency, military
construction appropriations, and Rhem Main Transition Program funds?
The KMCC is mntended to provide lodging, dirung, shopping, and
entertamnment for over 50,000 U.S. military and civiian personnel and thew
families in the Kaiserslautern, Germany, area. The KMCC won the Alr
Foree 2006 Design Award for an outstanding design concept for s
environmentally-friendly *green” roof;’ glass domes, and facades allowing
maximum light into the facility, and its amenmes to the Kaserslautern
military community. Froject highlights include a 350-room visiting
quarters, sports bar, name brand restaurant, food court, slot machines, and
pumerous retall businesses. Construction on the KMCQC began in
November 2003 and the bullding was planned to be completed in sarly
2006, This represented an expedited schedule developed o accommodste
the need for additional visting quarters resources resuitng from the
closure of BRhewn Mam Aur Base in 2005,

FAAFES 1 a jomt milltary actvity providing merchindise and services to active duty, giard
el reserve members, salitary retivees, and thesr famiiies. AAFES utilizes samdags @
Smprove weops’ quadity of bfe and to supportmorale, welfare, snd recreution programs A
Force Services Agency providas combal support and communaty semice programs that
erdhance ihe quality of e for Atr Force mombers and ther fanvlies far Force Service
Agency programs include ldging, youth progeams, and sports and fitness programs

*riw closure of the Rhetn Man Asr base 15 port of the Rheln Main Transinon Progeas

whers the United States and Germuny ngreed 16 retarn the base te Germany In refues,

Lermany allowed the relocation of the bases key skt cmskizy o Ramsteln and

Spangdahlen A Bases. As part ol the the Federal B of {3

federat wates of Rhetntand-Prlatinate and Hossen, oty of Frankiurt, sod Fraport AT

ankfm Adrport Servives Worldwade sgroed to provide funds 1o upgrade the fasshues at
and ams Aur Bases, including about 14 million euros for KMCC

’)\cmrdmg twa !,SAFE official, for KMMC, green roof vefiens 10 an environmentally

d roof soil and are placed on the rood of & structure inonder
o provide & reduction 1 energy costs, seduce waler runoff, and offset the forest area
cleared fov & propat.

Page § GAG-OT- 10397
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The activities of US foroes persorme! m Germany are to be camned out in
accordance with the provisions of the North Atantic Treaty Organization’s
{NATQ) Status of Forces Agreement (SOFA), the German Supplementary
Agreement {54) to the NATO SOF4A, and the various admindstrative
agreements that implement these two agreements, The KMCC, bke other
nubtary projects constructed in Germany, Is governed by one such
agmemem the ﬁufuagsbaugmndsaetze 1976 (ABG-75) Administrative

ABG-75 establishes specific procedures Tor construction of
military projects, including the KMCC, in Germany. AGB-T8 provides that
U.S. forees are to coordinate construction plarming with the German
governmant to ensure the optimum use of German design and
construction capacities. For the KMOC, the responsibility for construction
resided with the Landesbetrieb Liegenschalts- und Baubetreuung office in
Kai ern (LBB-Kaisers! 1y, & German government construction
AZENCY.

As requested, thi testimony highlights the findings to date from our audit
of the KMUC, Specifically, the testimony will deseribe (1) the current
problems facing the KMCC, (2) the causes for identified problems, and
{3} the effect of problems identifled and thew imphoationa Yor future
projects in Germany.

To addeess our objectives, we conducted interviews with officials from the
.8, &ur Force, including U.S. Aur Forces i Europe (USAFE) personnel
responsible for the KMCC project and Air Force Services Agency. In
adiition, we mterviewed olficials from LBB-Kaiserslautern, AAFES, and
the U8 Army Corps of Engineers {USACE), We aiso obtained and
reviewed praject plans, cost estirmates, and other relevang documents
related to the design and construchon of the KMCC. We physically
mspected the KMCOC and viewed the current status of the project. Qur
audit work was parformed betwesn May and June 2007 In accordance with
generally accepted go . auditing standards.

Sumimary

‘The KMCC progect has encountered cost, schedule, and performance
problems, Factors contnibuting to problems facing the KMCUC include
constructon flaws, vandalism of property, contractor work stoppages and
siowdowns resulting from delays in pay , and an ongoing frand
investigation Onginally scheduled to be compl over & year age,
contiruing KMOC construction and Anancing problers ave likely to delay
s complation. In fact, problems are 50 severe that neither officials from
LEBB-Kaiserstautern nor the Air Force can now forecast the completion
date of the progect. Onginal cost estimates for the praject wtaled

Prge 3 AU
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approximately 3150 rathon. However current cost estimates total
approximately $200 milllon and will likely Increase in the future. Cost
mereases have been compounded because of the significant appreciation
of the euro versus the 118, dollar since inception of the project. The KMCC
is also experiencing numerous perfor probl resulting from
design flaws, ineffective construction management, and substandard
workmanshap. For example, the KMCC's multimallion dollar roof is
experiencing water leaks, which according to Alr Force officials will likely
requare its replacement at a cost of millions of dollars. In addition, the Ay
Fores delayed payments (o some confractors because contractor invoices
were for contracts which had already reached their contract cost ceing.
Because of the delay in payments, contractors drastically decreased their
waorkforce from several bundred workers per day to about 50,

Finally, project management of both LBB-Kaisersiautern and the Air Force
have experienced signifi [ including: (1) replacement of LBB-
Kaiserslautern progect managers, {2) fiddng of LBB-Kaiserslautern's
construction management contractor, and (3) resignation of & senjor Air
Force ol working on the project, In addition, several Alr Foree and
LBB-Kalserslawtern personned involved in the management of the KMCC
are currently under nvestigabion by Alr Force Office of Special
Investigations (AFOSD and German police.

The causes for the current problems facing the KMCC stem from risks
associated with overseas construction, fallures by LBB-Kalserslautern to
effectively perform its construchion management duties, and failures by
the A Foree to mshitute effective controls to mitigate project nisks.
Gvertw&s construction projects pose additonal risk due to differences in
i . laws, construction stanwiards, and currency fuctustions when
08t are denominated in the host country's currency. Aliost all U.S,
railitary construction in Germany must be done within the framewurk of
ABG-75. ABG-T5 largely gives the German government COntrachng agency
control over projects and contractors while financial risks are bome by, In
this case, the Alr Force and its funding partners, ABG-75 generally gives
the German government the authotity to contract and manage
construction of most US facihities in Germany through what is called
indirect contracting.* In addition, ABG-75 requires the 1.8, government to

*according to ABG-TS, Indirect £ aeans the and
adminlstration of construction works are performad by the German government on behalf
of the U § forees.

Page § GAGOT1038Y
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pay the German government construction agency a percentage fee based
on the cost of the contract.® As a result, German goverrunent construction
agences do not have an incentive to control costs because each dollar
increase in the project costs results i increased fees for the German
government construction agents.’

In addition, LBB-Kaiserslauterm did not effectively manage the KMCC
project. The fallures included LBB-Kalsersiautern’s insbility 1o manuain
and impl a vahd, updated construction schedule and to effectively
coordmate work between multiple contractors. LBB-Kaiserslawtern, and
its architect-engineer contractor J8K, also did not adequately design the
progect prior o construction, Because of the poor design, Alr Force
officialy estimate that mullons of dollars of changes and rework were
necessary as of June 2007, For example, the Afr Force noted in the design
review phase that KMCC's kitchen exhaust ducts as designed did not meet
US fire safety standards. However, because the Alr Force design
comment was not incorporated by LBB-Kaserslautern, hundreds of
thousands of dollars of rework on the KMOCs exhanst ducts will be
necessary. In addition, LBB-Kaiserslautern acknowledged that it was
vistly undersiaffed 1o effectively manage & praject the size of the KMCC,
This understaffing d in LBB-K slautemn being unable to process
the large number of change orders that arose from the project. According
10 Air Foree officials, this resulted in work related to more than 400
contract changes bemng hilled to the Air Foree without supporting
documentation.’

Despite the high risks swrounding the KMCC, Alr Poree officials failed to
wnsutute effechive management oversight and controls in order to mitigate
the hagh risk from the project. Had LBB-Kaiserslautem done an effective
Job of managing the progect, the lack of Alr Porce controls would have
been nutigated Unfortunately, a5 stated above, LBG-Kaiserslautern did not

“Tus, the total cost for the KMCC 18 the oost af u»e that the G g
ageat i the ding phas the fee
fm the German government e‘amtmmim :s.gem

*LEB-Kaisorstaytesn for the XMCC is reimbursed 3§ pentent of the tisd cost of the project
as s fee for managing the constructon on bebalf of the U S forves.

he 400 refer io o in Uwrproject tig were approved by LBB.

Kasserslautarn, but have not been submitted b the Asr Force The extent of documentation

pr(msiaé o the m Fvym Jusw“xmg shw m.md Tor the changes has been umited 10 & onedine
5 hied not provide sny sdditionad

dox W0 usto x}m existence o for these ¢h
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manage the profect effectively and therefore increased the unportance of
effective Alr Force controls. Normally the Alr Force hires USACE to
aversee progects in Germany to provide assurance that construction,
procurement, and financlal controls are in place and U.S. interests are
protected, However, for the KMCC, the Alr Force elected not to use
USACE," aned subsequontly did not institute sufficient controls of thelr own
to mitigate the project nsks. The Alr Force dud not have sufficient staffing
to oversee the project, given its complexity. According to A Force
officials, they initially had about 8 personnel on the project but have
recently incressed staff to 17 personnel. However, the &ir Force still does
not have experts, such as contracting officers or certifying officials, onesite
to provide assurance that all requirements of the contract are met. Asa
result, the Alr Force did not properly review many involees prior to
payment—tasks that a contracting officer or certifying official would be
expected to perform. In addinon, because of internal demands to complete
the project on an expedited basis to accommodate needs rising from the
closure of Rhein Man Air Base, the Air Force Instituted processes that
clrowmvent its main controls for movstoring costs associated with the
project. Although ABG-7S allows all U8, forces the right to reject invoices
for whach the contract or change order were not previously approved, Awr
Force project management instructed its stafl to approve mvoices that
ncluded ttems listed on certain change ovders that had not been submitted
{0 or approved by the Alr Force. In addition, the & Foree instructed its
stafl to approve invoices where quantity imitations specified in the
contracts were exvesded as long as LEB-Kaiserslautern provided a fonm
letrer stating the price was fair and the work was necessary, Therefore,
despite nsks associated with the KMCC, the Awr Foree elected to reduce
controls instead of increasing thew oversight of the project,

Cost Increases and schedule delays will most stgnficantdy affect AAFES
and the Alr Force Bervices Agency, the prmary funding sources for the
progect. For example, according to an AAFES official, recent estimates by
AAFES, the largest contributor to the KMCC, forecast its portion of the
total KMCC cost will end up doubling its onginal cost estimate. As a result,
the reduction 1 AAFES return on mvestment from the KMCC cavsed by
escalating costs may reduce profits and thus may diminish future funding
of morale, welfare, and recreational activities for UL.S. service members, In

*air Force officials stated that they did not use USACE bacause of the limited amount of
rihary consunction funds assocrated with the KMOU project and additionat costs
sssonisted wath usng USACE
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addinon, as a result of the hugher KMCC costs, AAFES and the Air Force
Services Agency are also likely to have less funding for their other planned
capital projects, such as the construction or renovation of their stores.
Also, because of the delay in the completion of the visiting quarters
portion of the KMCC, which was needed to sceormadate the additional
quarters requirements arising from the closure of Rhein Man Air Base,
service members in transit 1o and from other locations, such as Irag andd
Afgharustan, may slso be forced to stay off-base, al additionad cost to the
governument. Firally, Air Force officlals estimate there is at least

$400 million in additional operations and maintenance projects and
mulitary construction projects planned in Germany over the next 5 fiscal
years, Absent better Awr Force controls, these projects may expenence the
same types of heightened risks associated with KMCC.

KMCC Currently
Experiencing
Substantial Cost,
Schedule, and
Performance
Problems

The KMCC currently faces sigraficant cost, schedule, and performance
probi and it s unclear as to when the project will be completed and at
what cost. Despite being onginally scheduled to open m early 2008, neither
LBB-Kaiserslawtern nor the Alr Force can estimate s completion date for
the project because of the widespread construction management
problems. In addinon, estimated costs agsociated with the KMCC have

aimaﬁy exceaded origina estl and will continue to grow, LBB-
1 misman has eaused numemus pmblems with the
KM{ ¢ Examples include poor des st dard work ship on key

bullding components, and a significant reduction in the munber of workers
onesite. Furthermore, there may be fraud wathin the project, which s
supported by the fact that there are ongoing criminal and clvil
inveshigations by AFOSI and German police,

The latest official design schedule o 1 by LBR-K: 5 ey and
provided to the Aar Force in ‘%eptember 2006 indicated that the KMCC
would be completed by Apnd 2007, However, dunng our visit to the KMCC
in May 2007, LBB-Kaiserslautern: snd Alr Force officials stated that key
malestone dates from the most recent design schedule had obvionsly
stipped In fact, neither LBB-Kawerstautern nor Air Forcs officials could
provide a new d project complenon date during our audit of the
project. Also, bath LEB-Kaiserslautern and the Air Force provided us
current cost esumates of about $200 million, which have already exceeded
the original estumate of about $150 milhon. We found that these cost
estimates did not include substantial costs related to the expected roof
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repair and replacement discussed later, as well as hindrance claims
associated with the project.’ Furthermore, the Air Force contract with
LBB-Kaiserglautern 1s denominated in euros and therefore the U8, cost
equivalent varies with the exchange rate. For example, the original cost
estimate of about $150 million was developed in 2008 when 1 dollar was
able w purchase significantly more m euros than | dollar can curvently
purchase Figure 1 below shows the trend in the strengthening of the euro
against the US. dollar over the past several years,

Figure 1; Currency Exchanpa Rates for Euros since 2003
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The schedule delays associated with the KMCC have compounded cost
problems because of the appreciation of the euro versus the U8, dollar.
{hiven the sub il costs d with repairs 1o the roof, schedule
delays, and potential lundrance claims by contractors, assuming currency
rates remain higher than they were for the original project budget, the
appreciation of euros versus the U8, dollar compounds the effect of cost
overrans on this project.

*Hindrance elaims refer to clsims against the United Seates for sddibonal costs contractors
incurrsd due W Ierruption of Contractor wark.
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Since the start of construction in 2003, the KMCC has experienced
numerous problems including poor design, substandard workmanship,
poor coordination of the different contractors, and a reduction of workers
on the site. Some of the more notable problems associated with thus
project include the following,

Roof: The roof 15 experencing water leaks causing considerable damage
1o the walls and the Doors of the complex, According to Air Poree officuals,
sinee the contractor responsible for roof construction went bankrupt,
KMCC funding sources from the United States (AAFES, Aur Foree Serviges
Agengy, and Mibtary Construction funds) will likely be used to pay the
estimated nulhons of dollars m costs required to repair or replace the
entire roof along with any mternal damage Figure 2 shows some damage
n the KMCC resulting from the leak uy s roof,

Frgure 2: KMCC Damage from Leaks in Roof

]
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Exhaust ducts: The Kitchen exhaust ducts installed in the KMCC do ot
comply with fire code standards established by the National Fire
Protection Associanon.® According to Air Force officials, it will take
several months to make the exhaust ducts compliant with the fire codes at
a cost of hundreds of thousands of doflars.

Bathroom faucets: Design plans called for some of the bathroom faucets
i the KMOC to be sutomatic where water would fura on when a mobon
sensor indicated the presence of 8 person. However faucets and walls
were installed prioy to the electrical contractor installing wires needed 1o
power the sutomated faucets.

Vandalism: In April 2006, vandalism ocourred in over 200 rooms mside
the KEMCC. The cost to repair damage caused by the vandslism is
estimated to be over $1 milbon. To make matters worse, as shown in
figure 3, due 1o poor project coordination, a German contractor installed
light fixtures on top of the vandalized walls. These lights will need to be
removed to enable wall repairs to be made and then reinstalied.

e Fire Pr Association $6: Standards for Venttanon Control and Fire
Pr of I Cooking Ops
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Figure § Light Focturs & on Top of ¥ Hred Walt

Reduction of construction workers: In the past several months, the
KMCC has faced a drastie reduction of the number of workers on-site
LBB-Kaserslautern officrals atnbuted this decrease to slow payment for
services and reduced payvnent arsounts from the A Force due to
mereased serutiny of lnvorces by the A Force. The Adr Force has delayed
the payments to certam contractors because the total amount of charges
billed to the Asr Poree has already risen to the contract cost cething for the
specific contractor Therefore, the Awr Force has been unable to pay those
contractors for work performed withowt a contract change order to
wmerease the contract cealing As & result, many of the contractors either
reduced the number of workers or have quit working altogether on the
project. Prior to Seplember 2008, the number of workers on the site was
normally several hundred Currendy, the number of workers on the site 1s
roptinely less than 54

Page 10 GAGUTLINT



155

in addition to the construction problers faced by the KMCC, there have
been a nwmber of personnel who have been removed or have resigned
from the project. In the past year, project management officials from LBE-
Kaserslautern have been replaced  Also, JSK, the firm hired by LEB-
Kaiserslautern to manage the KMCC, was fired Finally, & senior Air Force
civilian in charge of the project resigned from the position and left the Alr
Foree in 2006 On top of those personnel changes, both the AFOST and the
German Police have ongoing mvestigations into the project, The
investigations span s variety of issues, both erimingd and civil, including
the mvestigations of Alr Force praject management officials as well as
German government officials. In the past year, both Alr Force and LBB-
Kalserslautern offices have been searched and documentation seized by
both AFOSI and German pohice In relation to these investigations,

KMCC Problems
Caused by Overseas
Construction Risks,
LBB-Kaiserslautern
Management
Deficiencies, and
Lack of Air Force
Controls

Current problems facing the KMCC have been caused by the additional
risks associated with overseas construction, project management
deficiencies by LBB-Kaiserslautern, and the Air Force's lack of effective
controls o mitigate project risks. Guidelines set forth in ABG-75 add nisk
to the contract management process for US. forces construchon i
Germany. In addition, duning the design and construction of the KMCC,
the German government construction agent, LEB-Kaiserslautern, did not
effectively carry out its project design and construction management
duties Finally, the Air Force failed to recognize risks associated with the
KMCC and develop control procedures to mummuze project risks, Because
the most sigraficant control that the United States can exercise over
construction projects in Germany is financial control, the Air Force showld
have increased the praject oversight controls toidentify any invalid,
unsupported, or inaccurate costs before money was spent. Instead, the Aur
Force did not have basie oversight and In some cases has clrcumvented
controls i order to expedite payments,

Overseas Construction
Risks

The KMCC presented increased risk from the beginning because U S,
forces are not in direct control of construction projects in Germany. Under
the terms of ABG-T5, most U S, mulitary construction projects are required
to be executed by German government construction agencies, in this case
LBB-Kaserslautern, in accordance with German laws. This includes all
contractual suthority for design, bid tender and award, project execution,
constroction supervision, and inspection for all military projects within
Gerrnany. As such, the German goverrynent ¢construction agency contracts
directly with the design and construction companies responsible fora
gven project As & resudi, the Urated States 18 requived 1o work through
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this ndirect contracting method, and does not have any direct legal
relationship wath the contractors for construction projects that are to be
taslt on their behalf,

According to Alr Fores officials, because ABG-78 gives the German
government such broad powers in the construction of military projects,
the United States has imited influence on how construction projects are
bullt. Forexample, Air Force officials stated that they were initially
resistant to use a trade lots" acquisinon strategy for the construction of
the KMCO because of the complexity myvolved with coordinsting and
managing the contrmctons assoclated with ths strategy. Alr Forge officials
stated that they relented to German government demands for trade fots
after it was pointed out that the method of contracting was ¢learly within
the German government's prerogative under ABG.TS. ABG-TS stipulaces
that the U8, goverrunent pay German government construction agencies
{e.g., LBB-Kaiserslautern) between 5 and 7 percent of the project cost for
adounistening the contract regardless of the total project costs withno
weentives for early completion. As a resull, no Incentive exists to
minmize Cots or gncowrage early conplotion.

Despite additional risks associated with ABG-75, U.S. forces do have some
leverage in managing construction pragects in Genmany. Specifically,
under ABG-T5, the United States {s granted the authority to approve
designs and provide pnor consent to any modifications 1o the construction
cordract {also known as “change orders™) that affect the scope, quality, or
cost of the progect. Any eXcess costs must be approved in advance by US.
forces, and the forces are not Hable for costs proved to be the fault of
Grerman officials or contractors. Thus, U S, forces do have the “power of
the purse” which can be used to pay only for costs within the scope of the
contract. According W A Force officials, the Alr Force has the ability to
cut off funding for its projects However, smee the projects are needed for
base operanons, such a step would only be used as a last resort,

Finally, general risks associated with overseas construction projects add

to an already nsky situation Increased complexities of overseas projects

include differences In languages, culture, construction laws, safety
egulations, and exposure to changes in currency exchange rates. Changes

Fthe use of trade Tot contraces refors to the practioe of contracting drectly with imdvidusl
companias for spocfic sections of work on a larger project westesd of contracting with one
Reneral contractar who then subeontrects out the specific tagks
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mowrrency exchange rates can pose a significant risk when project costs
Test be paid i the host country's currency, especially when projects take
substantially longer to complete than onginally planned. Despite risks
associated with overseas construction, the Alr Force did not institute
sufficient controls to manage the project.

LBB-Kaiserslautern Did
Not Effectively Perform
Required Duties for the
KMCC

Flawed Project Design and
Implementation

During the design and construction of the KMCC, LBB-Kaisersiautem did
not effectively carry out its project design and construction management
duties. LBB-Kaiserslautern's deficiencies in these areas have contributed
to sedditionad costs, schedule delays, and woreased financial risk to the
{8, government for the KMCC project.

The design of the KMCC was madequate and resulted in numerous
trtances of rework costing muthons of dollars to fix. LBB-Kalserslauntern
hired an architeck-engineer firm, JSK, to draft plans for the KMCC, and
subsequently contracted with JSK to be the construction manager.
According to Alr Force and AAFES officials, numerous design flaws were
identified by the Afr Force in the irutial design review of the KMCC and
were communivated to both LEB-Kalserslautern and JSK. However,
according 1o these U8, officisls, neither LBB-Kaiserslautern nor JSK
incorporated many of their comments into the finsl design, which later
resulted in additonal work and costs. Awr Force offtcials stated that, as of
June 2007, they have identified millions of dollars of additional work
required because of identifiable design faws, wiuch the Air Force plansto
pay for in order to keep construction work mowving forward,

The followmg are some examples of desgn and construction flaws for the
KMCC project

Exhaust ducts: Dunng review of the indtiad KMCC design, Alr Foree
identfled and commented to LBB-Kaisersiautern and JSK that the exhaust
ducts used in the restaurant kitchens did not meet U.8. fire safety
standards. However, LBB-Kusersiautern and JSK fajled to ensure the
change was sddressed by contractors responmible for duct construction,
A3 a result, the exhaust ducts Installed at the KMOC were not comphant
with U 8. fire safety standards. In addwmon, when we toured the KMCC, an
Aur Force official showed us the material used to seal the exhaust ducts.
According to the official, this material was flammable and, as such, posed
a safety nsk when hot gasses are vented through the exhaust ducts,
Because of the poor design of the exhaust dugts, the Air Forve has
recently approved a change order for hundreds of thousands of dollars to
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fix the problem. Pigure 4 below 1s a pretare of the Nammable sealant used
mn the ktchen exhaust ducts,

Figure 4: Fl N fant Inapprop y Used in Kitchen Exhsust Oucts

Sowne WARE

Retail space ceiling: The design of the ceting in the AAFES retail area
was not adequate to support light fixtures The design detailed an open-
grud suspended ceibng (ot fted with tlesy with bght fixtures ftted mio
some of the opemings However, durmg mstallauon, workers discovered
ihat the cething gnd was not strong enough to support the lyht fxtures
Ceshing tles stabilize the gnd o keep it from shufung, so onutiing the tiles
weakened the gnd to the pomnt where the hght fixtures could not be
supported  As a result of thes design error, o contract change was
necessary w order to provide addinonal steel supports for the caling grid,

Escalator/esealator pit: Poor design and construction eoordinanion
caused problems with mstallanon of the bulding's escalator The escalator
pit was initially bundt as part of the contract to construct the building's
conerete floor A subsequent contract was wssued for instaliation of the
escalator itsell. However, the contract speaifications for the escalator
wstallaton dud not sufficiently detasl the size and location of the escalator
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Ineffective Project
Management,

pit, and the escalator provided by the contractor did not fit in the
previousiy-bullt pit. As a result, rework was necessary to buld a new pit
the proper loction.

LEB-Kaiserslautern did not effectively manage the KMCC project. Instead
of using a general contractor who would be contractually responsible to
butld the praject, LBE-Kawerstautern attempted to execute the project by
managing more than 30 separate trade Jot contracts by itself. Each trade
lot contractor was only responsibie for its section of work, and no one
party, other than LBB-Kaiserst was responsible for the overall
carapletion of the project. In additon, the LBB-Kalserslautern's decision to
ase trade lot contracts slso meant that LBB-Kalserslautern would be
required 1o properly coordmate the effort of all the contractors, adequately
stall the project, and appropriately monitor construction schedule and
<osts, so that work could progress As described below, LBB-
Kaserslautern did not carry oul its requirements in the followang areas:

Poor project coordination: LBB-Kaisersiputemn did not effectively
coordinate the work of the more than 30 construgtion contractors on-site.
Thus resulted in inefficencies in construction as well as damage to

hied work. For example, one contractor responsible for installing a tile
floor was forced to delay work while the contractor responsible for
installing the ceibing fnished work over the area where the floor was to be
instalied. T another case, the contractor responsible for Iaying the paving
stones outside the bullding wag allowed to finish its work before major
exterior construction was corapleted This resulted i damage to the
paving stones when heavy cranes were subsequently used on top of the
stones to nstall extenor bracung to the building

Inrdequate stalfing: In our interviews, LBB-Kaizersiantern officials told
us that thewr office was understaffed. LBB-Kaserslautern officials stated
that thos lack of stalfing hindered LBB-Kauserslautern's ability o provide
assurance that the project design was adequate and INProve CONTACor
coordination discuased previously In part, as a result of the above histed
design and eoordination problems, contract change orders were
necessary. Agam, the lack of staffing handered LEB-Kaisorslautern's ability
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to process nevessary change orders as required by ABG-75.% According to
Air Force officials, there are hundreds of change orders that LBB-
Kaiserslautern has approved, yet has not submitted docume ion to the
United States for approval. Many of these change orders also had
carresponding mvoices i and certified by LBB-Kaserslauter that
the Air Foree subsequently paid LBB-Kaisersiautern was only able to
provide us a hsting of the change orders nvolved. Thus was for less than
the detailed speaifications required for review by the Alr Force prior to the
approval of the change and payment.

Asr Foree officials also stated that thas falure to process change orders
was & major problem because this processing serves as the basis for
increasing the obligation authority for the contract. In addition, LBB-
Katserslautern officials stated they had approved the work for most of
these change orders and thus the contractors performed the work and
were expecting payment. According to &ur Foree officlals, in some cases
when the Air Force refused to make payment on the wapproved changes,
contractors halted work and sent notices to the LBB-Kaiserstautern that
they would be hable for any costs associated with delays in payment. In
many caves, the Alr Force chose to reduce controls and make payments on
these itemy despite not having appropnate change order documents in an
attempt 1o keep the work on the progect progressing

The lack of stafl also kindered LBE-Kaserstauterny's ability to sufficiently
monitor the quality of the contractors work. For example, as stated
previously, the KMOC roof s lealung substantially because LRS-
Kaserslautern did not properly monitor the contractor’s work, Because of
this, the Air Force is facing potentally millions of dollars in additional
costs to replace the poorly bult roof.

Unreliable construction schedule and cost estimates: LBR-
Kaiserslautern is responsible for providing the Air Force wath up-to-date
detailed construction schedules and cost estimates According to Alr
Force officials, the latest official canstruction schedule provided by LBB-
Kaiserslautern was in September 2006 and showed a completion date of

*’%}m(ng normal constreton work done under te ABGTS sgreement, contragtors perform
work ag specified i the ongmnal conteact, When changes 10 the original comtesat are
necessary, U § forves are to be glven advance notce of sny change and must give thew
approvad before work can begin Thus notics and approval process would be aceomplished
by LEB-K it hrough devel ofa change order document which
specifies the details of the change, cost, and other related Information Once documents
are approved by the U8 forces, work can be inftated
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March 2007 for the visiting quarters and Apnl 2007 for the mall portion of
the KMOC. During our visit in May 2007, LBB-Kaserslautem officials
stated that they do not have a current construction schedule or completion
date established for the praject. Despite the lack of an estimated
completion date, LBB-Kaiserslavtern officials had developed an estirate
of the totad KMCC cost at completion. This estimate currently projects that
cosis will be higher than onginal esti of approximately $150 million.
According to LBB-Kalserslautern officials, this eost estimate does not
include certamn expected costs, which we consider sgnificant. For
example, as stated earlier, the roof on the facility is continually leaking
and lkely will need to be replaced. Alr Force and AAFES officials estimate
that the cost to replace the roof will be in the mullions of dollars, In
addiion to roof estimates, there are additional costs associated with
hindrance clairs that were not included in the cost estimate. In fact, in
May of 2007, LBB-Kalserstautern officials stated they received a single
clatm for several million dollars, which has not been substantiated, from
Just one of the more than 30 contractors. Finally, LBE Kaisersiautern cost
estimates do not include adjustments for future cost increases on existing
contracts. Although past experience on this project has shown that many
of the contract amounts have imereased due to change orders or quantity
increases, LBB-Kaserslautern did not include any estimates for these
expected future increases

Air Force Did Not
Appropriately Minimize
Risks

Air Force Lacked Necessary
Staffing and Expertise for
Adequate Oversight

The Alr Force did not incorporate sufficient controls to minimize the
significant project risks wvolved with the KMCC. Control deficiencies
mchuded madeguate staffing, poor policies, and a lack of effective control
processes in place. By not utihzing controls that were avallable to them
through the ABG-T5 agreement, the Alr Force has given up any leverage it
had on keeping project costs within budget. These control weaknesses
contributed to schedule and performance problems without a sufficient
reachon from the Alr Force. In addinon, after problems were identified,
the Axr Foree did not take appropnate corrective actions.

Air Force officials did not have adequate stalf wath appropriate expertise
needed 10 oversee the KMOCC. In 2002, the Alr Force electad not 1o use the
USACE as the servicing agent for the KMUC project. According to the Alr
Force officials, they were not required to use the USACE on this project
hecause only a smadl percontage of the KMCOC funds were based on
appropnated rulitary construction funding However, in foregoing USACE
oversight, the Awr Force did not establish adequate stalfing or contracting
and construcion management expertise needed for a project as complex
as the KMCC., Accorting to Awr Force officials, at the Inception of the
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Air Force Policies and Control
Procedures were Inadequate

project, there were approximately eight full tme personnel assigned to the
KMCC from the Aw Force. hn addition, the limited number of Air Foree
staff did not have adequate expertise in the areas of contracting or
construction management As of May 2007, no contracting officers or
certifying officials have been assigned to the KMCC. © These experts are
trained and cernfied to obhgate and spend funds on behalf of the US,
government and would typically be found in any military construction-
funded project.”

As 8 result of the Jack of stafling with adequate contracting and
construehon management expertise, many involees came Into the Ale
Force office, overwhelming the ability of the staff to adequately review
involces prior to payment. According to Air Force officials, no invoices
were disputed prior to September 2006 However, after September 2006
when significant problems with the KMCC were recognized, some staffing
improvements were made, For example, the Air Force increased the
nuraber of personnel to approxamately 17 full time personnel currently on
site, because it became apparent that they did not have sufficient
personne! to conduct adequate reviews of wwoices, Since the increase in
stafl, the Air Force has been able to review involees mnore thoroughly, and
according to Air Foree officials, the percentage of recent invaices disputed
increased to 73 percent.

The Alr Force did not have adequate policies and control procedures in
place for the management of the KMCC. At the beginning of the project,
project management officers lacked a standard operating procedure to
follow. According to Air Force officials, the only wntten process In place
was a sunple one-page process flow chart to delineate how the entire
process was supposed to work, Since the recogrution of numerous
problems assoaated with the KMCC, the Alr Force has instituted
additional control procedures, such as increased wvolce reviews, but has
not formabized those procedures into & wiitten operating procedure.

We were unable to determune if there were any speaific procedures in
place pror to September 2006, However, the project schedule shppage and

“rar a German J eraployed by the Asr Foroe has been obligating and
expensing multions of dollars spent on the KMCC, This offiowd i nelther & contracting
officer nor a centifying officral but rather what the Aur Force calls there ABGTS spectalist.

Haccondmg tow USACE offfoial, the USACE makes 1t o standard practice to have a
contracting officer Involved in sl of thelr projects
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tack of disputes of invoices by the Awr Force Indicates that the controls in
place were not fully effective. When we asked the Axr Force officials about
control procedures in place prior to September 2006, several officials, who
were working on the project during the time in question, stated they were
unable to answer questions based on advice from their legal counsel. The
same officials who declined to answer questions stated that the project
was under investigation by AFOSL In addition, a senjor Air Force civilian
on the project prior to September 2006 had resigned and was therefore
unable 1o answer questions. Without written procedures or explanstions
from Aur Foree staff, we could not determine what controls, if any, existed
prior to September 2

In September 2008, Air Force officials recogruzed that significant problems
faced the project. One problem specifically recognized was that numerous
payments were made on invorces for work that had been billed on the 400
contract changes, which lacked documentation and had not been
previously approved by the Alr Force. Upon this recogrution, the &r Force
atterapted to institute controls golng forward. For example, the Alr Force
mstuiuted & closer review of involces to entify items that were billed but
were not approved by the United States through change orders. However,
under pressure 1o kee;x the project moving forward to completion, the Air
Farce 3 Linquished much of this control by expediting the
payment of invnices upon receipt from LBB-Kalserslautern moluding
charges for unapproved work. Examples of the relaxing of these controls
include:

paying involces subnutted after September 2008 on work billed to the Alr
Force related to the 400 contract changes which had pot been submitted
by LBB Karserslautem, and

approving invorces even though the hine e quantities groatly exceed
contracted amounts,

The Air Foree stated the decision to relax the controls was made so that
construchion proceeded as expeditionsly as possible on the KMCC.»
Despite the removal of these controls, the number of workers onesite has
sl decreased sgnificantly. Inadiition, Adr Force officials stated that they
viewed these payments on unapproved work as “pantial payments”™ of

FThe Aur Force contnues to louk for ways 1o relax controls to expedite payment. For
example, the Axe Foree ls studying whether o approve change orders based on contiasctor's
indtiad offer mutesd of HNORNL, 38 1% G

Prge 18 GAD-OT 10987
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expenses, and that any disputes in payments could be recouped upon
project completion, However, we have reported in the past that such “pay
and chase” strategies are not effective and ncrease naks substantiadly to
recover the unapproved amounts. The Air Force was unable to provide
any exsnples ware the United States had successhully recouped
overpayments m German courts.

KMCC Problems May
Adversely Affect
Military Members and
Future Construction
Projects

The substantial schedule and cost overruns of the KMCC may affect
nulitary personnel and have raagor implications for future projects in
Germany. The effects of these cost increases are likely to be shouldered by
our men and women in the military, AAFES, the largest financial
contributor to the KMCC, hag stated that cost overruns have reduced the
retum of investment (e.g, the amount of profit they plan to receive from
the project). As a result, AAFES and Aur Force Services Agency funding of
morale, welfare, and recreational activities for US. military members may
be reduced. In addition, the escalation in costs may also affect the abity
of AAFES and the Air Force Services Agency to finance future capital
projects from s nonappropriated funds. Further, because of the delay
the completion of the visiting quarters portion of the KMCC, service
members on travel to other locations, including Irag and Afghanistan, may
have 1o stay off-base. In addiion to the moon @ that this places on
service members, the Department of Defensew—and thus taxpayers-—must
fund the additionl cost of any required teraporary lodging off-base, which
the Air Force estumates to be approximately $10,000 per day or $300,000
per month,

T additon to the effect on military members and their families, the
current Air Force project management weaknesses may have implications
for future A Force constraction in Germany. The Adr Force planned
construction within the Federal Republie of Germany for the next 5 fiscal
years totals more than $400 million. These construction projects melude
small operations and mamtenance projects (such as school renovations
and road repairs) and major military construethon projects (such as a

$50 rullton clinic and a $50 million base exchange and commissary).
Abgent better Air Force controls, these projects may experience the same
types of heightened risks assocated with KMOC,

Concluding
Comments

Although one of the major problems with EMCC related to ineffective
project management by LBB-Kaiserslautern, the Alr Force did not
effectively institute oversight to mitigate the high-risk nature of the entire
project. By the time the A Force started making an attempt at oversight,

Puge 20 GAG-OT- 10997
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the project was already several months past the original construction
deadline of early 2006, With mounting problems including contractors
walking off the job, the Air Force faces the dileruma of Instituting controls
far too late in the process and further extending the completion of the
project versus paving whatever it costs to get the job done as quickly as
possible. The hkely substantial cost overruns and potential years of
schedule shppage will negatively affect morale, welfare, and recreation
programs for DOD service menbers, civilians, and their families for years.
The Alr Force needs to senously consider substantial changes in oversight
management capabilities for the hundreds of millions of dollars of planned
construction projects plangred In Germany over the next several years.

Mr. Chaoman and Members of the committee, this concludes our
statement. We would be pleased 1o answer any questions that you or other
members of the committee may have af this time.

GAO Contacts

For further information about this testimony, please contact Gregory Kutz
at {2037 B12-7485 or kutzg@gso gov or Terrell Dom at (208) 5126283 or
domt@gao gov. Contacts pomts for our Offices of Congressional Relations
ard Pubhic Affairs may be found on the Inst page of this testimony.

Page 21 GAQ-OP 10897
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Appendix I: Scope and Methodology

To assess the current problems facing Ksisersl 7 Malitary G ¥
Center (KMCC), we interviewed agency officials from the Air Force at
Ramstein Adr Foree Base in Germany, We physically inspected the KMCC
facihty with an Air Force project manager and documented construction
problems. We also reviewed financiad records and statements in the form
of contracts, change orders, and invoices to the extent that they were
available.

To examine the effect the Auftragsbaugrundsaetze 1975 (ABG-T5) had on
the management of the KMCC project, we reviewed the ABG.75
agreement, which outhnes construction requirements for U.S. forces
stationed i Germany. Inaddition, we sonducted interviews with officials
from the Alr Force, Landesbetrieb L3 hafts- und Bavbetreuung (LBB)
the German governunent construction agency, and the ULS. Army Corps of
Engmesrs,

In order to deternune the munagement weaknesses of LBB and the Alr
Force, we interviewed officials from both organizations, conducted
witerviews with other orgamzanons affected by the KMCC praject
incluching the Awr Force Office of Special Investigations (AFOSD, Air Force
Audit Agency, Aor Force Services Agency, and the Army and Alr Force
Exchange Service. We also reviewed applicable Department of Defense
Financial Maragement Regulations as well as the Natioral Fue Protection
Association standards,

To assess the effecs that control weaknesses found in the KMUC project
could have on future the Air Foree projects in Germany, we obtaned
information from the Alr Force on future construction plans in Germany.
We also wterviewed Alr Force officials to determine what changes in
processes had been made that would affect Tuture Constricuon projects.

We performed our audit work from May 2007 through June 2007, Audit
work was conducted in accordance with generally sccepted government
audhting standards,

LT Page 22 GAGOT1039T
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Chairman WaAXMAN. Mr. Causseaux, you are here to answer
questions?

Mr. CAUSSEAUX. Yes, sir.

Chairman WAXMAN. OK. Thank you.

General Gardner.

STATEMENT OF BRIGADIER GENERAL DANNY K. GARDNER

General GARDNER. Good morning, Chairman Waxman and distin-
gu&shed members of the committee. It is an honor for me to be here
today.

Mr. Chairman, I have a brief opening statement, but my written
statement presents the facts of this situation to the best of my
knowledge.

In opening, I would like to state that the Kaiserslautern Military
Community Center project [KMCC], remains a cornerstone require-
ment for U.S. Enduring Presence in the European Theater. It will
help provide quality of life transit capability to America’s finest
going to, coming from, or supporting any EUCOM or CENTCOM
area of responsibility.

This project is governed by the ABG-75 administrative agree-
ment, a bilateral agreement between the United States and the
Federal Republic of Germany. This agreement details the roles, re-
sponsibilities, and procedures of all parties in the acquisition of
U.S. facilities projects in Germany.

As you are all aware, this project is experiencing management,
technical, and fiscal issues which are significantly delaying its com-
pletion.

Mr. Chairman, if you will indulge me for a moment, I would like
to explain the contractual relationships of the parties involved in
construction in the Federal Republic of Germany in terms of a foot-
ball team, something we can all relate to. This is not to suggest,
Mr. Chairman, that this is a game, but the analogy will serve to
better illustrate the roles and responsibilities of the various par-
ties.

In my analogy, the players are the contractors. The quarterback
is the construction manager, JSK. The coach is our German con-
struction agent, LBB Kaiserslautern. The owners and investors are
the German and U.S. Government, respectively. Our quarterback,
or our construction manager, is our key player. JSK is responsible
for orchestrating the plays while working the field.

Our coach, LBB Kaiserslautern, developed a strategy to be suc-
cessful on the field and responsible for evaluating and adjusting
performance of the quarterback and players. The owners and inves-
tors provide resources for the coach to hire players, develop strat-
egy, and succeed in the field. The owners and investors can be
somewhat involved in the pre-game strategy, but in Germany once
the game begins or contracts are awarded the success of the team
lies with the coach, the quarterback, and the players.

In the case of KMCC, we have experienced several weaknesses,
and in some cases complete failure in our quarterback, JSK, and
our coach, LBB Kaiserslautern. These weaknesses and failures
have brought us to where we are today. The owners and U.S. offi-
cials are working hand-in-hand to determine solutions to the chal-
lenges our team is facing.
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It is my belief that the challenges surrounding the KMCC project
are deeply rooted in an irreversible decision by our German con-
struction agent to use an acquisition methodology known as trade
lots. Although the decision was well intended, it was ill fated. Sim-
ply defined, trade lots dispense with the use of single general con-
tractor normally fiscally responsible for all aspects of single con-
tract. Instead, trade lots award numerous contracts to individual
trades, such as electrical, mechanical, and architectural, to finish
this.

This method was touted as offering two strategic advantages.
First, it would better serve the local economy surrounding
Ramstein Air Base by allowing smaller, local firms to bid and per-
form on numerous smaller contracts. Second, this method of con-
tracting would afford the opportunity to fast track construction.

Early trades such as site work, foundation, structural work could
therefore be designed and constructed while subsequent trades con-
tinued with design efforts. Barring a very costly full termination
and re-solicitation, this decision cannot be undone.

With few exceptions, most of the project challenges can be linked
to the weaknesses of our construction agent to properly develop
and manage the execution of this project. One manifestation was
an exceptional number of construction change orders due to design
errors and omissions. This led to the agent’s inability to orchestrate
the schedule and maintain quality control on more than 35 dif-
ferent contracts across seven projects and four funding sources.
Further, they were not structured or resourced to process this large
number of change orders in a manner that would keep construction
on time and within budget.

The resulting haste in change order processing then led to ac-
countability issues. In December 2005 I began to see indications
that the project was not going as smoothly as we had hoped, spe-
cifically in regards to scheduling work. We began engaging with
our agent to find ways to influence changes on the constructionsite.

In September 2006 LBB replaced JSK and assumed the role of
a general contractor. Simultaneously, we ramped up our oversight
to a level not required by our ABG-75. Though some effective cor-
rections have been made, there are still many challenges ahead.

We have learned many lessons from this project that we have ap-
plied to other projects across USAFE.

Returning to my football analogy, great effort has been exerted
by USAFE and our German partners to turn this team around. Our
commander and vice commander, as well as our embassy staff,
have personally engaged with senior German officials to find solu-
tions in order to complete this project as quickly as possible and
within United States and German laws governing construction.

These efforts have led to additional changes within the leader-
ship of the project and promise to bring fresh game plan to the
players on the field.

It is my belief that our current strategy represents the most at-
tractive course of action. We must continue construction to avoid
extensive delay costs and to bring the facilities to a point where
they can generate income and provide vital mission support.

Mr. Chairman, we appreciate your genuine concern in this effort
and I respectfully request the committee’s support as we work
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through the remaining challenges to complete this project as quick-
ly as possible and bring this badly needed mission support facility
online.

Thank you. I look forward to your questions.

[The prepared statement of General Gardner follows:]
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The Kaiserslautern Military Community Center (KMCC), currently under construction at
kRamstein Adjr Base, Germany, is a vital quality of life project for our people serving in Europe
and for those transiting the airlift hub at Ramstein Air Base. When complete, it will serveas a
modern, multi-use community center providing retail, lodging, dining, banking, entertainment
and theaters under one roof. Strategically located across from the Ramstein Passenger Terminal,
it will offer a variety of food selections, services, and products to transient guests, outlying
?xnitimy communities and the 55,000 American personnel and family members in the
kKaisérsiautem Military Community.

With the closure of Rhein Main Air Base in December 2005, Ramstein Air Base became
}he primary gateway for U.S. military personnel arriving in or transiting Europe. The $182
%miiiicm project is currently the largest single facility construction project in the U.S. Department
crt Defense. Construction began with preliminary site ¢learing in November 2003 and a
gmundbmaking in the summer of 2004, The facility is scheduled to open in two phases with the
Visiting Quarters opening first, followed by the AAFES shopping center. The KMCC project is
presently 77% complete, but is currently 18 months late based on the original December 2005
need date for the Visitors Quarters.

i The Aufiragsbavgrundsactze 1975 (ABG-75) Administrative Agreement is a bilateral
agreement between the United States Forces and the Federal Republic of Germany (FRG),
applicable to all U.S. Forces construction in Germany. The U.S, is bound by Article 49 of the
FRG Supplementary Agreement to the NATO Status of Forces Agreement (SOFA), which gives
the German government the right to carry out all construction works for all sending state forces

i Germany, with limited exceptions, The agreement is between the Federal Minister for
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Regional Planning, Building and Urban Development and the sending state government.
Dispensing or changing the SOFA agreement requires a joint effort by all sending state forces.

In accordance with ABG-73, German authorities plan, enter construction contracts, and
administer construction on behalf of ULS. Forces and according to the ABG-75 article 4.1, “in
their own name and on their own responsibility.” U.S. personnel coordinate with Genman state
construction authorities to design, contract for, and perform the construction management of a
project in accordance with the ABG-75.

Significant differences exist in methods and practices of construction between U.S. and
Germany. In general, German federal construction law shields contractors from much of the risk
routinely borne by U.S. construction firms; therefore, owners have less leverage and recourse
than provided for under the Federal Acquisition Regulations used in stateside construction.

The trend over the past several years has been that construction in Germany is usually
completed at a cost that is less than the Congressionally authorized and appropriated amount, Of
the 35 MILCON projects in Germany since the year 2000, 75% have been completed under the
congressionally authorized and appropriated amount and 100% completed within the ULS. Air
Forces approval authority. The quality of construction in Germany has also been generally good
over the past several years and our main recurring concern has been schedule.

According to ABG-7S5, the decision as to the method of contracting is clearly within the
German government’s rights, so the U.S. has little influence over acquisition strategies. In order
to promote work for smaller contractors in the local community surrounding Ramstein, the
Oberfinanzdircktion Koblenz Geschifisbereich Bundesbau (GBB), Landesbetrieb Liegenschafts.
und Baubetreuung's (LBB) parent organization for financial matters, recommended that “trade-

based contracts” {frade Jots) be used vice a general contractor.

2]
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One of USAFE's major interests was 1o get the project started in order to be completed
by December 2005, replacing contingency lodging located on the former Rhein-Main Air Base.
A “fast track™ delivery method was required to allow contracts to be awarded as designs for
specific trades were completed.

At the outset of the project, U.S, oversight was staffed based on reasonable confidence in
our service agent (LBB-KL) and the expectation that it would competently perform its
construction agent duties. 1.8, project internal controls were also based on this expectation as
well as past positive construction experience dealing with LBB.

In September 2006, when project indicators (financial and schedule) began slipping, HQ
USAFE project team oversight staff expanded from 8 personnel to 17, HQ USAFE procured
claims analyst support in December 2006 to provide expertise in German construction
contracting, evaluate and document controversial billings, and to prepare a comprehensive
defense to protect the U.S. from future claims for extended overhead due to schedule delays.

When USAFE learned of further irregularities, communication was expanded with LBB
and users. USAFE senior staff met monthly with varjous German State ministers in an effort to
overcome ABG-75/LBB obstacles and create ways to move the project forward, Very senior
members of USAFE and the German governument have been devoting a great deal of their
attention to construction management issues on this project.

This project suffers from three fundamental management problems: 1) absence of a
general contractor, 2) inadequate quality control, and 3) ineffective contract management.

Trade-lot contracts were employed on the KMCC project rather than a general contractor,
The LBB-Kaiserslautern office is responsible for the project’s delivery; LBB in turn contracted

with the Architectural/Engineering (A-E) design firm JSK Internatinale Architekten und
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Tngenieure GmbH (JSK) to carry out design and on-site construction management
responsibilities. Although the trade lot acquisition strategy expedited contract awards, it
contributed significantly to the complexity of post-award contract management shifting “general
contractor™ responsibilities to LBR and JSK.

No integrated, comprehensive, contractual schedule existed, from cither ISK or LBB, for
all contractors to follow. This fundamental project management tool was never effectively
produced, coordinated, managed or adhered to by LBB, thus work progress was regularly
hindered by conflicting activities of individual trades. LBB dismissed JSK in September 2006
for failing to properly fulfill its responsibilities for completing designs, scheduling, and
coordinating the work of the contractors. LBB has since assumed the role of general contractor.

LBB is responsible for enforcing quality practices on contractors to include compliance
with contract specifications and industry standards. The most prominent example of poor
enforcement of quality and enforcement of contract specification is the deficient roof that now
requires nearly complete replacement.

Ineffective contract management is an issue that became apparent in the summer of 2006
when LBB presented the U.S. a list of 549 change orders requiring contract action. Most of the
work contained in the list had been performed at the direction of LBB or JSK, and the U.S. had
no prior knowledge the work had been directed. Based on this problem, we have repeatedly
asked that LBB/GBB find a streamlined way to eliminate the change order backlog. Failure to
execute timely contract actions during the course of construction hampered the U.S."s ability to
pay invoices for work performed in good faith by the contractors,

Invoice processing procedures were strengthened 1o include clearly defined “Rules of

Engagement” coordinated by the HQ USAFE staff. The U.S. has been presented large numbers
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of invoices that included work directed by LBB and JSK, but never documented on an ABG-S.
To a great extent, withholding payment is the U.5.s only real control over construction
processes, but it is a double-edged sword that refusing to pay invoices causes work to slow
down.

LBB, as service agent, has the responsibility to certify all partial invoices that are
submitted to USAFE for payment. USAFE's responsibility is to exercise due diligence to
validate the certified, partial payment invoices from LBB, and provide funding. Evidence of Air
Force close scrutiny of partial invoice documentation is that from October 2006 to May 2007, of
the 71 partial invoices processed, 54 (76%) were found to contain irregularities of some kind,
were disputed for payment, and returned to LBB.

In the area of financial controls, the ABG-75 is the first line of defense in protecting U.S.
resources and interests. The second line of defense is the construction agent, LBB, and the
agent’s effectiveness in controlling contractor quality and cost. The third line of defense is the
Alr Force's management controls.

Claims on this projeet fall into two categories: A-E liability claims LBB will make
against the project’s Architect/Engineer firm on behalf of the U.S,, and hindrance claims
contractors make against LBB which eventually may be assessed to the U.S. Given the
magnitude and extent of this project’s management problems, we anticipate claims settlement
will in time be resolved pursuant to Article 40.2 of ABG-75 through negotiations between
German Government construction authorities and senior U.S. representatives. In December
2006, USAFE procured the support of a highly qualified firm specializing in German

construction contracting and claims management.
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LBB is responsible tor holding A-E tirms responsible tor the quality ot their work and on
behalf of ULS. interests will pursue recovery of damages. To date, LBB and USAFE have
identified 132 change orders valued at €6 million deemed A-E liability related to design errors.
The U.S. continues to scrutinize each change order for potential A-E lability upon receipt from
1.BB and again during technical negotiations.

Late delivery of design information and mis-coordination of the work are the two most
prevalent and sigmficant causes of hindrance claims contractors will make against LBB. LBB
recognizes that its construction management agent (JSK} in many regards failed to satisfactorily
or property fulfill its responsibilities in managing delivery of the KMCTC project.

Key lessons from the project have been widely shared with auditors and GAO reviewers
because of their value and application in future USAFE projects. LBB needs to more effectively
plan and perform its construction management responsibilities and have back-up plans when key
responsibilities are contracted, as with JSK on this project. All aspects of pre-design planning
and acquisition strategies need to be developed, and LBB should obtain U.S. concurrence on
acquisition strategies despite absence of ABG-75 language making this a requirement,
Specifically:

a} a general contractor (vice trade contracts) should be used on every U.S, project to

keep centralized control, responsibility, and liability;

b} construction manager and A-E designer must be independent (unless contracted as a

design-build project),

¢) designs should be completed prior to awarding construction contracts;

d} project management plans (including quality control plan) are vital to control the

work and manage risk;
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¢} modifications need to be submitted timely and in pace with construction;

f) require annual training for personnel on the ABG-75 Agreement;

) and, properly train and appoint Deparimental Accountable Officials,

USAFE and LBB will continue to make adjustments to management fo ensure the right
leadership is in place. The LBB project leadership staff (three personnel) was replaced in April
2007, The new team is currently working to familiarize themselves with the project issues and
developing strategies to solve the problems discussed above. A key task for this new team is to
develop a realistic construction schedule which can be enforced.

USAFE and LBB will continue to attack the backlog of change orders to provide relief in
making invoice payments. This problem represents the principal stress on cash flow
requirements to the contractors. Focus on this process and execution of contract changes 18
critical to work progress. USAFE and LBB will continue to partner with presidents of contracted
firms, Direct conversations with key contractors has yielded increased workforce in the past and
avoided contractor walk-offs, USAFE will continue forensic evaluation of change orders in
preparation for pending claims defense and funds recovery. USAFE and LBB are evaluating
options to alter existing contracts with contractors on site,

This statement briefly addresses USAFE's concerns regarding root causes of the poor
project execution and USAFE's view regarding what will be required to bring the project to
completion, Significant probleras urgently confront the KMCC. The KMCC presents few clear,
easy choices and little middle ground, and challenges the best professional judgment of a variety
of disciplines. These are the issues USAFE leadership and project managers confront daily in

completing this project.
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Chairman WAXMAN. Thank you very much for your testimony.

We are going to proceed now, without objection, with questions
in the regular order, 5 minutes each Member. I am going to start.

General Gardner, on page 3 of your written statement you say
that the K-Town Mall project was put on a fast track. I would like
to ask you about this.

According to your testimony, the Air Force had a major interest
in completing the project by 2005. Why was this project so impor-
tant?

General GARDNER. Sir, we have a Rhein Main transition program
where we were closing our base in Frankfort, Rhein Main Air Base,
and the objective was to close that base, transfer the missions from
Rhein Main and duplicate those missions to the extent that we
could at Ramstein and at Spangdahlem. The closure of that base
was to happen in December 2005. It did happen in December 2005.
And the opening of the facilities, the VQ area, the visiting quarters
area of that facility was to open simultaneously with that.

But I also point out to you, Mr. Chairman, that the December
2005 date was a desired date by USAFE for the facilities. It was
never a contractual date that was set up by our contracting agent.

Chairman WAXMAN. The Air Force audit also referred to this
pressure. On page 3 the audit states, “The senior management em-
phasis was on expediting design and schedule, rather than ensur-
ing personnel conducted appropriate design reviews.” What I don’t
understand is how a project that was so important could go so off
course.

Mr. Kutz, how would you answer this question? How did we end
up with a $200 million white elephant when we were supposed to
have an urgently needed facility for our troops?

Mr. Kurz. Well, our testimony talks about three parts to that.
There are inherent risks involved with overseas contracting. There
is the limitations based upon the agreement with the German gov-
ernment. You have currency risks. Then, with respect to the actual
German agency, LBB, they failed to provide effective oversight and
management of the design and implementation. The third part of
this is Air Force not having effective and proactive controls in place
and oversight to identify and deal with the problems earlier, and
we see it as all three being a combination of the perfect storm, if
you will, creating this situation.

Chairman WAXMAN. Was one of the factors the pressure to cut
corners in order to get the job done quickly? If this were the case,
this approach certainly produced the exact opposite result. What do
you think about that?

Mr. Kutz. I do believe that a lot of the oversight was relaxed,
in part because they wanted to get it done, and so there was a
tendency to want to pay the bill, and, as we mentioned in our
statement, even if there was no support for the invoices or change
orders. That was because of the schedule-driven project.

Chairman WAXMAN. General Gardner, did any official involved in
this project ever object to the proceeding on this risky fast track
approach?

General GARDNER. There were some communications between
the partners on the fast track approach, but in the end, in order
to get the facility open in December 2005, all parties agreed that
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the fast track was an acceptable manner, with some stipulations
that were identified in the long run.

Chairman WAXMAN. We have a memo. We will make it available
to you. This was sent in September 2004 to the civil engineer and
the Director of Services for the U.S. Air Forces in Europe. This
memo was sent by the two other key stakeholders in this project,
the Army and Air Force Exchange Services and the Air Force Serv-
ices Agency. In this memo they warn that the fast track process
was eliminating “the time needed to adequately review and resolve
critical design issues.”

Have you ever seen this memo before?

General GARDNER. Yes, sir, I have seen it.

Chairman WAXMAN. Let me read the next sentence. “This accel-
erated process has contributed to critical design process omissions,
design coordination problems, and schedule complications that may
cause cost increases and project delays.”

General, this memo was written in 2004, well before the majority
of the construction had taken place. Can you tell us why the Air
Force disregarded the objections of these key officials and pro-
ceeded with this approach, despite these warnings?

General GARDNER. Yes, sir. This was before my time, but let me
try to give you what I think happened based upon what I have
been able to research.

The individuals involved in this, we did actually go through a
process of looking at it, analyzing it, and determined that the risk
was—we knew that there was a risk involved. We would not have
the idea it would be as risky as it has turned out, but we did know
there would be a risk, and that all parties, again, involved agreed
that the fast track method was an appropriate method to start this
particular project.

Chairman WAXMAN. Mr. Kutz, what is your view of the memo
and the way it proceeded?

Mr. Kutz. My staff had seen this memo before, and, again, I
think it just showed that, I guess, the incentive was to get it done
quickly rather than to get it done with the all controls and addi-
tional caution. You know that high-pressure schedules are often-
times a problem that causes failure in a project.

Chairman WAXMAN. Thank you.

Mr. Davis.

Mr. DAvis OF VIRGINIA. Thank you, Mr. Waxman, for holding
this hearing. This is a kind of microcosm of what goes wrong in
contracting.

Mr. Kutz, your statement here weaves a pretty woeful tale. You
say the German government entity charged with managing the
project performed poorly, as did many of the German contractors.
You don’t spare the Department of Defense, either, stated that the
Air Force oversight was grossly inadequate for such a large, high-
risk program. Did anyone or any entity perform well here?

Mr. Kutz. I suppose some of trade contractors did because,
again, I understand German trade contractors do good work gen-
erally and there is more of a history with German construction that
I am not as well aware of, but certainly I am sure some of them
did good work. I think it was more the oversight, the fast track,
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the design had flaws, and, of course, Air Force did not provide any
oversight.

Mr. DAvVIS OF VIRGINIA. Is this a problem throughout the Air
Force in the way they oversee these, or is this just one isolated
case where the contracting officer, or whoever was responsible, just
fell asleep?

Mr. KuTz. I can’t speak beyond this.

Mr. CAUSSEAUX. No. We have no indication that this is indicative
of systemic problems, but, again, we only looked at this project so
we can only speak for this particular one at this time.

Mr. DAvis OF VIRGINIA. How much do you think American tax-
payers are out on this? How much did we lose?

Mr. KuTz. Only a fraction of this is coming from the MILCON
appropriations. Most of this is not appropriated money.

Mr. DAvIs OF VIRGINIA. Coming from where?

Mr. KuTz. Soldier morale programs at the end of the day.

Mr. DAvVIS OF VIRGINIA. So how much was lost when you put all
that through?

Mr. KuTtz. At the end of the day I don’t think anybody knows.
I mean, there is no estimate of the cost of the project right now,
and the original estimate, Mr. Davis, was $150 million. There is no
estimate today.

Mr. DAvis OF VIRGINIA. Let me ask you this: did anybody get
fired over this?

Mr. Kutz. I would defer to Air Force on that.

Mr. DAVIS OF VIRGINIA. Anybody fired?

General GARDNER. No, sir. Not to my knowledge anyone has been
fired. But I would like to say, if I could——

Mr. DAVIS OF VIRGINIA. Anybody promoted?

General GARDNER. Sir, could I set the record straight on the
money?

Mr. DAvVIS OF VIRGINIA. Sure.

General GARDNER. We are within our budget authority on this
project. We still have $55 million that we haven’t spent on this
project. The prognosis, even with the repairs of the roof, which is
substantial, even with the prognosis we will be under our project
program amount.

Mr. DAVIS OF VIRGINIA. But you admit this wasn’t very well han-
dled, don’t you? Or are you going to defend it?

General GARDNER. I am not defending our contracting agent. No,
sir, I am not.

The other thing, though, I will tell you

Mr. DAvis OF VIRGINIA. Did the contracting agent do their job in
this case or did they fall down?

General GARDNER. The contracting agency obviously fell in this
case.

Mr. DAvVIS OF VIRGINIA. Was anybody reprimanded for this?

General GARDNER. Sir, they have been

Mr. DAVIS OF VIRGINIA. Was anybody demoted or fired?

General GARDNER. Sir, there have been people. I am sorry. I
thought you were talking about the U.S. side being fired. No one
on the U.S. side has been fired that I am aware of. On the contract-
ing agent’s side, yes, sir. JSK, which was a contracting agent for
the LBB, was totally removed from the project. Four individuals
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have also been fired. Senior management onsite have been removed
from the site, as well, per my assistants.

Mr. DAvVIS OF VIRGINIA. But from the government side, the people
overseeing it, no heads rolled? Nothing?

General GARDNER. The individual, the contracting agent is a
German organization, so yes, government organizations have——

Mr. DAvVIS OF VIRGINIA. On the German side.

General GARDNER. Yes.

Mr. DAvVIS OF VIRGINIA. But I am saying——

General GARDNER. Not on the U.S. side.

Mr. DAvVIS OF VIRGINIA. Right.

Mr. Kutz, you point out that the Air Force provided minimal
oversight, and in some cases actually circumvented payment proc-
esses. A major reason behind this seems to have been a Air Force’s
desire to complete the project on schedule; is that correct?

Mr. KuTtz. Yes.

Mr. DAviS OF VIRGINIA. Was the key element behind this mess
an unreasonably ambitious schedule for project completion?

Mr. Kutz. That was certainly one of the key elements. Again, I
think there were a multitude of factors that contributed to this, in-
cluding some that aren’t under the control, like the currency ex-
change. The Euro dollar has gone up by 30 percent since the begin-
ning of the project, so that is outside of anyone’s control.

Mr. Davis oF VIRGINIA. Right, and probably you could argue that
wasn’t even foreseeable.

To your knowledge, nobody on the American side of this thing,
though, was reprimanded, demoted?

Mr. KuTz. No, none that we were aware of. I think the Air Force
would know better, but we are not aware of any.

Mr. DAvisS OF VIRGINIA. Do you think the problems were caused
by the complexity of the various funding streams, which included
both, as we noted, appropriated and non-appropriated funds, as
well as some money from the German government?

Mr. Kutz. Yes, that contributed.

Mr. DAvis OF VIRGINIA. Do you think the fact that a majority of
the funds here were not DOD appropriated funds was a cause of
some of the lax oversight?

Mr. Kutz. That was one of the reasons they didn’t engage the
Corps of Engineers. Apparently, in most projects like this the Corps
of Engineers would be engaged to provide oversight, at least cer-
tain elements of financial and construction oversight. Because it
was not appropriated, in part, that was not done in this case.

Mr. DAVIS OF VIRGINIA. My time is up. Thanks.

Chairman WAXMAN. Thank you, Mr. Davis.

Mr. Cummings.

Mr. CUMMINGS. I am confused. Mr. Kutz, you said from the very
beginning there was no good solutions to this problem. General
Gardner tells us that apparently he has a plan that this thing is
going to come in under budget. I mean, do you agree with that?

Mr. KuTz. No. Not at all.

Mr. CUMMINGS. Why not?

Mr. Kutz. The project is already 18 months behind schedule and
there is no estimate for cost and schedule. I am not sure how you
can say you are going to be under budget. There is going to be sig-
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nificant litigation, claims responding. There is re-work, and there
are replacement of the roof, not just to fix the leaks. They are going
to have to tear out the roof, put a new roof in. I think it is very
ambitious to say this is going to be within any budget at this point.

Mr. CUMMINGS. General, I am under the impression from your
testimony that you believe the German agency and the German
contractors are to blame for the problems with the project. I don’t
see one sentence in this testimony that acknowledges any fault on
the part of the Air Force. Is that correct? You don’t believe the Air
Force did anything wrong here? I understand nobody has been de-
moted or dismissed.

General GARDNER. Sir, with the advantage of 20/20 hindsight,
there are things that we could have done better or would do dif-
ferently, and those things are what we call lessons learned that we
have already instituted across USAFE in project management.

But overall, again, we have trust in our contracting agent, which
is LBB in this case, in accordance with international agreements,
and in accordance with international agreements they are author-
ized or expected to build these facilities with their own right and
under their own responsibilities, so we follow. We sit on the side-
line once the game gets started, as I was pointing to earlier.

Mr. CUMMINGS. But—there is a big but here—we hold the
money; is that right?

General GARDNER. That is correct.

Mr. CUMMINGS. We hold the money.

General GARDNER. That is correct, sir.

Mr. CUMMINGS. And so, because we hold the money, I assume
there are certain controls that we should have; is that correct?

General GARDNER. We have that, sir. The oversight that was al-
luded to earlier, we have a program management office onsite. The
program management office is the ones that identified the leak
problems, for example, on the roof, and they are the ones that have
identified the kitchen duct problem.

Mr. CUMMINGS. Are you telling this committee this morning that
it is adequate, this oversight is adequate or has been adequate?

General GARDNER. The oversight, again in hindsight, we could
have maybe have increased the number of people in the program
office, but——

Mr. CUMMINGS. Let’s talk about it. You don’t seem to want to
admit that there are some major problems here with the Air Force,
but I would like to ask about when the Air Force first became
aware of the problems with construction and finances and the
scheduling. On page 3 of your written testimony you state that the
project indicators, both financial and schedule, began slipping in
September 2006; is that correct?

General GARDNER. No. The schedule had already started skip-
ping [sic] before September 2006.

Mr. CUMMINGS. I am sorry. And is——

General GARDNER. But that is when we began to realize that
there were more issues than just schedule slippage, because that
is when we realized that we had a—well, actually it was before
that when we had a number of change orders that our contracting
agent had approved.
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Mr. CUMMINGS. I would hope so, Brigadier General, because the
hotel was supposed to be done by December 2005; is that correct?

General GARDNER. That is right. Yes, sir.

Mr. CUMMINGS. Yet you seem to be asserting that the Air Force
had no idea there was anything wrong until after the date this
project was supposed to be 100 percent complete. Can you explain
that statement?

General GARDNER. The project was scheduled to be completed,
the hotel was completed contractually April 2006. I began to realize
that we were having some major issues with schedules in

Mr. CUMMINGS. You just got slipped a note. I want to make sure
we are accurate here. Why don’t you read your note.

General GARDNER. VQ was scheduled to open in April 2006.

Mr. CuMMINGS. OK. Let me ask you this, then, General. There
was a press story running in Bloomberg News yesterday in which
you were quoted. In it you made this statement, “There had been
an environment of trust between the U.S. forces and LBB until
about 18 months ago, when significant coordination and scheduling
problems on LBB’s part became apparent.” Eighteen months ago
was December 2005, so according to your statement in Bloomberg
yesterday, the Air Force became aware of the significant coordinat-
ing and scheduling problems in 2005, a year before the date you
assert in your testimony today. Which statement is accurate? Did
the Air Force become aware of these problems in September 2006
or were there indicators in 20057

General GARDNER. As I stated in my verbal testimony, I became
aware of significant problems with scheduling in December 2005.
In the beginning of January 2006 is when I began to have a series
of meetings with our contracting agent in order to determine what
is the magnitude of these problems.

Mr. CUMMINGS. And so why do you take action then?

General GARDNER. We did take action.

Mr. CuMMINGS. What did you do?

General GARDNER. We worked with our contracting agent to de-
termine why are we behind schedule and began to take action as
to how we were going to get back on schedule.

Chairman WAXMAN. The gentleman’s time has expired.

Mr. Shays.

Mr. SHAYS. Thank you.

General Gardner, I want to be fair to you, and I know this com-
mittee does, as well. Sometimes when people testify they don’t do
as well as they should, but this is almost bizarre to me, and so I
want you to stop and maybe explain to us. Maybe we are thinking
of something different than you are thinking.

When was this facility supposed to be complete?

General GARDNER. The VQ was scheduled to be completed in
April 2004. That is when we were to get BOD.

Mr. SHAYS. April of

General GARDNER. I am sorry, April 2006.

Mr. SHAYS. Let me say something to you. You do not need to
speak quickly.

General GARDNER. April 2006.

Mr. SHAYS. April 2006. And what you are saying to us is in De-
cember 2005 you began to be aware that there were some chal-
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lenges in completing the project. It seems to me if it is supposed
to be done just 5 months later, for you to be aware of it so late is
stunning. Explain to me why you would be aware so late that there
were delays.

General GARDNER. Because we were being told by our contracting
agent that everything was on schedule.

Mr. SHAYS. Well, being told by your contractor and having people
there seeing that the contractor must be smoking something—in
other words, did you not have anyone who was following this
project and watching it and checking out to make sure that at least
the contractor was saying things correctly?

General GARDNER. Sir, that is exactly what we were doing. That
is, again, the reason we had a series of meetings with them.

Mr. SHAYS. No, you weren’t doing it, because you should have
known before December 2005. Clearly you should have known.

The other thing that just leaves me uncomfortable, and it is an
impression that you wanted to leave with us but it doesn’t make
sense to me. I mean, when we read the document from GAO, this
looks like a disaster of a project that is going to have significant
cost overruns, and you are trying to give us the impression that
you are under-budgeted. The way I think you are doing it is by not
adding in the cost that will be needed just to get us up to a certain
state of correction before you complete the project.

For instance, the claims, what are the kinds of claims against
this building right now? In other words, if you don’t pay a contrac-
tor, you have money in the bank, but that is money that is allo-
cated somewhere. I mean, are you trying to give us the impression
that you have unallocated dollars that will make you feel com-
fortable and Air Force comfortable that you are going to be under
budget?

General GARDNER. Sir, our prognosis, based upon our contracting
agent, as well as the other government officials that looked at this,
we agree that at this particular point in time we are under the
budget. That is to include the repairs that have been identified in
this committee this far. It does not include, however, the un-
knowns. We don’t know what claims are out there yet as far as
what the Germans would refer to as hindrance. We don’t know
what those may be and how that will account in here. But many
of those claims costs, we are working with our German counter-
parts in order to recover some of those claims.

Mr. SHAYS. Well, I became the general contractor of my house
when my contractor left me a few years ago, and I would never feel
comfortable saying that we are going to be under cost, because the
fact is you have problems with your contractor because you are
over cost. Rarely do you have problems with a contractor when you
are under cost.

Mr. Kutz, walk me through. And I want you to be candid on how
you are reacting to General Gardner’s response to us.

Mr. Kutz. It is just optimistic. I mean, I just don’t see facts be-
hind it from what we can see.

Let me give you an example. There are tens of millions of dollars
of change orders in the pipeline that have not been reviewed. There
is no support for most of those, or many of those. Some of them
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have been paid for, some of them haven’t, and that is based on our
own

Mr. SHAYS. You have one change order, you have added cost and
the change order they can charge you top dollar because it is a
change order. How many change orders are there?

Mr. Kutz. I don’t know today, but as of February there were 500
or 600 that were in the pipeline, according to their consultant.

Mr. SHAYS. 500 or 600 change orders?

Mr. Kutz. That is what we understand, yes.

Mr. SHAYS. Yes. OK. Mr. Dorn.

Mr. DORN. I would like to comment first to add to what Greg
said. If you don’t know the cost of the change orders and the cost
of the claims that still haven’t come in yet, there is no way you can
know that you are going to be under budget under your pro-
grammed amount. Being under the programmed amount doesn’t
mean that there hasn’t been any waste; it just means that your
programmed amount was a lot higher than your initial contract.

Mr. SHAYS. Well, my time has run out, but basically two issues
right now. You are going to have claims and you are going to have
change orders and, third, you are going to have repairs. Those
three things are going to increase your cost, so you are going to
have to find where did you save money in your project.

At any rate, thank you, Mr. Chairman.

Chairman WAXMAN. Thank you very much.

Mr. Davis.

Mr. Davis oF ILLiNoIS. Thank you very much, Mr. Chairman. I
want to thank you for calling this hearing.

Following up pretty much the same line of questioning, Mr. Kutz,
I want to try and understand exactly how much this project is
going to ultimately cost. I am looking at the Air Force audit report,
and it says that in 2003 the K-Town Mall project would cost $132
million. Is that correct?

Mr. Kutz. That could be one of the early numbers. There are a
number of numbers of what it was going to originally cost. Our best
guess was 150, from what we could tell.

Mr. Davis oF ILLINOIS. Then by January 2006 the audit says
that the cost of the project had risen to about $180 million, and by
September 2006 the estimate was $201.6 million. Now, I under-
stand that some of that increase was because of the change in the
value of the Euro, but a lot of that increase was for increased con-
tractor cost; is that not correct?

Mr. Kutz. That could be rework and other types of things, or just
changes in quantity and other types of prices of materials.

Mr. Davis of ILLINOIS. General Gardner, do you agree with the
Air Force auditors that the latest estimate for the cost of this
project is approximately $200 million?

General GARDNER. I am glad you asked me that question, Mr.
Congressman. If I could clear the record, the current amount is the
PA amount. The program amounts for this project is $181,997. The
cost prognosis, including all the repairs, all of the change orders,
the 776 change orders, including all those, we are looking at rough-
ly $174 million.

I will tell you, however, that does not include the claims that we
were referring to here. We have not gotten around to the claims.
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There is Article 18 of the ABG-75 says that the U.S. Air Force
or U.S. Government will not be held, cannot be held responsible for
faults caused by the German government or their representatives
that they hire. Article 40 of ABG-75 says those discrepancies and
disputes will be handled at the ministerial level. That is what we
are in the process of doing. We are trying to work those disputes
that were referred to, the claims that we are talking about, at the
ministerial level. We have no idea what those numbers are going
to be just yet.

But I just wanted to make sure that the record is straight. These
are prognoses from everybody who has looked at this other than
our GAO and audit agency, is $174 million is where we are at the
present time based on our best prognosis.

Mr. Davis oF ILLINOIS. Now, are you getting any money for the
project from the German government?

General GARDNER. There is a small amount. For the claims, no,
but there is a small portion of this, about $11 million, that we get
through a Rhein Main transition program which is paid for by the
partners. This money is used to pay for 200 of the rooms in the VQ
area, at least portions of the VQ area.

Mr. DAviIs OF ILLINOIS. Mr. Kutz, in your testimony you say that
even $200 million is an estimate that is too low. Do you still

Mr. KuTz. We don’t really have an estimate, but it is hard to be-
lieve there could be a valid estimate when there is no schedule
completion date. I mean, no one has. Maybe the General has a new
schedule completion date that he would like to go on record with,
because I just don’t know how you can make an estimate of cost
when you don’t know when it will be done.

Mr. Davis oF ILLINOIS. General, let me ask you, is there a time
for reassessing the ultimate cost of the project where you can come
in with an amount that probably would get agreed to by the GAO
or auditors who would look at it?

General GARDNER. We are constantly looking at funding because,
contrary to what some might believe, we are good stewards of
American dollars. We are constantly looking at our expenses,
where do we need to make adjustments, and so forth.

As we speak today, I can’t predict what is going to happen into
the future, but as we sit today the prognosis is just as I have just
read it to you. That is where we are. And the $200 million that you
have seen floating around is a figure that we use when we take

eople around visiting, this is a $200 million project. It is not a
5200 million project. It is really about a $181 million project, but
we have used the $200 million as a kind of a round figure for our
tourists.

Mr. Davis oF ILLINOIS. Could it be that you really don’t know
what the cost of the project is going to be?

General GARDNER. Ultimately, including the claims and the un-
knowns, no, we do not know.

Mr. Davis oF ILLINOIS. Thank you, Mr. Chairman.

Chairman WAXMAN. Thank you, Mr. Davis.

Mr. Issa.

Mr. Issa. Thank you, Mr. Chairman. I want to thank you for
holding this hearing. It is always refreshing when we can have a
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totally bipartisan hearing, one in which we are looking at the kind
of mistakes that are endemic in our large bureaucracy.

I don’t claim to be an expert on contracting. The biggest building
I ever built was 200,000 square feet. But it will tell you that, given
a budget of $200 a square foot, given the ability—General Gardner,
let’s start it off. Were you there at the start of the project?

General GARDNER. No, sir, I was not.

Mr. IssAa. OK. Where were you at the start of the project?

General GARDNER. I was on another assignment in Brussels.

Mr. Issa. What were you doing?

General GARDNER. I was the Deputy U.S. military representative
to NATO.

Mr. IssA. OK. So you weren’t in contracting? It wasn’t a skill set
you brought here today except what you have learned on the job?

General GARDNER. That is correct, sir.

Mr. IssaA. Isn’t that one of the problems of the U.S. military is,
with the exception of the Corps of Engineers, for the most part put-
ting on that uniform doesn’t give you the qualifications, graduating
from the Air Force Academy with an engineering degree in aero-
nautical engineering doesn’t make you a general contractor? Isn’t
that generally one of the problems of men and women in uniform?

General GARDNER. Sir, I can’t comment to that.

Mr. IssAa. OK. We will take that as a yes.

Did anyone ever consider doing a PPV type project, in fact, hav-
ing a partnership? You know, Paris Hilton is in the news, but
Baron Hilton built a lot of hotels with 350 rooms and he came in
on time and under budget. Was this ever considered in the con-
tracting?

Mr. Kutz, did you see anything in the record that said that at
the time the Germans and the Americans were figuring it out they
considered the idea that they would go to somebody skilled in pro-
ducing hotels? Mr. Dorn. Anybody? Because I will tell you I don’t
believe for a minute that you are going to do better the next time
unless you start off with a different attitude on how we approach
the project to begin with.

Go ahead, sir.

Mr. CAUsSEAUX. The U.S. Forces are obliged, under the ABG-75
agreement, to contract through using essentially an indirect proc-
ess where a German agent—in this case LBB—represents the
American interest. That does not mitigate the U.S. obligation to
provide general oversight of that venture.

Mr. IssA. So you get to be in the airplane, but you don’t get to
touch the controls, but you get to complain about the altitude and
direction?

Mr. CAUSSEAUX. The German government

Mr. IssA. I am not a football guy. I am going to have to do this
in Air Force terms.

Mr. CAUSSEAUX. Well, in all deference to the General, while—

Mr. IssA. This is a fly by wire with no connections. [Laughter.]

Mr. CAausseAux. With all respect to the General, I agree with his
analogy that this is not a game; what I don’t agree necessarily,
however, is that the German government was an owner. I believe
the United States is the owner. It is our money. We have a vested
interest.
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The fact that this was a fast track process, there was a decision
made not to engage a general contractor, driven, I believe, pri-
marily by the fact that it was a fast track. The Air Force opted not
to have the Corps of Engineers engaged. There were designers. The
design was incomplete. And there were multiple funding sources
collectively and, given the size and order of magnitude of the
project, made this a high-risk project.

The Air Force needed to have adequate oversight and they did
not.

Mr. Issa. OK. You know, did any of you see anywhere in the con-
tract history somebody looking at what it would cost to buy Euros
at the front end of the project, since this was clearly known as a
Euro-denominated project? Does anybody think for a minute that
they simply write checks for fuel around the world and they don’t
hedge it in any way, shape, or form?

Mr. Kutz. I don’t believe the Federal Government hedges, but
any business would have hedged this kind of a project. There is no
question about that.

Mr. IssA. You mean the Federal Government just calls up every
day and says what it is going to cost us for fuel?

Mr. Kutz. I believe that is correct.

N 1(\i/Ir.?ISSA. There is no contracting ahead, no forcing the vendor to
edge?

Mr. KuTtz. I am pretty sure that is the case.

Mr. IssA. OK. So for this committee, we should understand that
all that talk about world class private sector type thinking is just
bull; that, in fact, that is not going on; that what would normally
go on—Southwest Airlines doesn’t have a problem when they are
dealing in buying fuel. They are going to have to buy at variable
prices. They hedge it. They set a contract.

You didn’t do that. You didn’t fix the contract cost or exposure,
you didn’t deal with the German government and say, Because we
don’t control this we are going to put a cap on meeting the perform-
ance. We will pay for change orders but we are not going to pay
for the basic question of whether you build this right. Is that true
that the basic contract the day it was signed was flawed and that
the Air Force doesn’t know how to write a contract that protects
the interest of the American people? Is that true?

Mr. CAUSSEAUX. Again, this was not a contract

Mr. IssA. Yes or no. I don’t have much time. Please.

Mr. CAUSSEAUX. No.

Mr. IssA. OK. Let’s go through a couple more.

I heard you say that you need more people, General Gardner.
How much do those people cost and how are they scored? You need
more people to do oversight, but I understand from the testimony
that you don’t really have control, so you can look at it and you
can complain, but you can’t get there. And don’t answer that be-
cause I think it answers itself.

I am looking at pictures from just a couple of weeks ago. Now,
again, I haven’t done a project of this size, but this is not within
3 months of completion today, even if it wasn’t damaged. So I ask
you, General Gardner, tell me why 3 months before the project was
to be done was the first time you knew it wasn’t 3 months of com-
pletion, because this is a recent picture. This means that today it
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is not within 3 months. Could you answer that for us, please, if the
chairman will allow?

General GARDNER. Yes. The picture you are looking at is the mall
portion of the complex. The VQ, itself, is in January of-

Mr. IssA. Wait a second. Just correct, if I can, this section here,
this is the hotel. This high-rise section is not a mall.

Chairman WAXMAN. Your time has expired

Mr. IssA. Would the ranking member give me some of his time?

Chairman WAXMAN [continuing]. But I want to give him the op-
portunity to answer the question.

General GARDNER. In December 2005 the hotel was still on
schedule for BOD at the end of April. The hotel is different from
the mall complex there. The mall complex we knew would be about
4 to 6 months later.

Chairman WAXMAN. Thank you very much, Mr. Issa.

Mr. Tierney.

Mr. TIERNEY. Thank you, Mr. Chairman.

I am curious when the General indicates that nobody on the Air
Force side has been held accountable and no one has been dis-
ciplined or fired on that. We talked about the extraordinary num-
bﬁr of change orders, many of which the Air Force didn’t even know
about.

Mr. Kutz, in your report you mentioned that there were only
eight offices in the U.S. project management office, none of whom,
I understand, were warranted contract officers; is that right?

Mr. Kutz. That is correct.

Mr. TIERNEY. You then mentioned that the director of the office
may have been responsible for some of the decisions that led to the
situation today, correct?

Mr. Kutz. Correct.

Mr. TIERNEY. And in retrospect, when they were offered the help
of the Army Corps of Engineers, the people who have expertise on
that, that was rejected?

Mr. KuTz. That was rejected. Yes.

Mr. TiERNEY. Do you know if the director of the program man-
agement office played any role in recommending against seeking
the a‘c?lditional contracting resources from the Army Corps of Engi-
neers?

Mr. Kutz. I don’t know.

Mr. CAUSSEAUX. My understanding was that the Air Force re-
quested or decided not to engage the Army Corps of Engineers from
a cost factor and because there had been indications that they had
some difficulties dealing with the Corps of Engineers, and because
this project is largely funded by non-appropriated funds versus
MILCON or appropriated funds, it was not required that the Corps
of Engineers be engaged. But they did have that option.

Mr. TiERNEY. OK. And do we know what role the director of the
program management office played in all those decisions?

Mr. CAUSSEAUX. I do not.

Mr. TIERNEY. I just want to explore the idea of this official that
I would think that in that position that he had he had some re-
sponsibility in those decisions. When I look at page 11, Mr. Kutz,
of your testimony, you say he left his position and left the Air Force
in 2006; is that right?
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Mr. Kutz. That is correct.

Mr. TIERNEY. Do you know why he left and what the cir-
cumstances were around his departure?
| Mr. Kurz. For another job with the contractor in Dubai, I be-
ieve.

Mr. TIERNEY. I understand the Air Force is involved in a crimi-
nal investigation in this matter?

Mr. Kutz. Of this individual, yes.

Mr. TiERNEY. So I think we have to be a little delicate how we
discuss it, but your testimony says that the Air Force officers have
been searched and documents have now been seized; is that cor-
rect?

Mr. Kurtz. Correct.

Mr. TIERNEY. General Gardner, do you know where this official
is today?

General GARDNER. I believe he is somewhere in the Middle East,
sir.

MI:) TIERNEY. Do you know where he is specifically in the Middle
East?

General GARDNER. I believe he is in Dubai, but I am not sure.

Mr. TIERNEY. He is in Dubai? And I guess committee staff had
the opportunity to track him down. They were interested in having
him here today to testify. Do you happen to know what company
he is working for in Dubai, General?

General GARDNER. I believe he is working with Jacobs.

Mr. TIERNEY. And, in fact, isn’t that the same company that the
Air Force hired to help oversee this project?

General GARDNER. We do have two employees from Jacobs that
work with our quality control assurance guys.

Mr. TiERNEY. Well, this is serious stuff and I think we ought to
let the Air Force and the investigators carry on their own inves-
tigation on that, but we push fast track schedule, we hire minimal
oversight staff, reject the help of experienced agencies. It just
seems to me like a recipe for disaster on that, and I would expect
that somebody is going to take responsibility. I don’t see a lot of
responsibility acknowledged in your testimony, General.

But just on the point of missing change orders, the 427 change
orders I think is something of a stunning number for a project on
this.

Mr. Kutz, just so we understand that process, the Government
has approved the overall scope of the work on the project, and if
the contractor thinks a change is needed it submits a change order,
then the U.S. Government has to approve that change order before
the work can be done, and certainly before any bills are paid; is
that right?

Mr. KuTz. Actually, LBB would submit the change order. They
would work on those with the contractors that they had effectively
subcontracted with.

Mr. TIERNEY. OK.

Mr. KuTz. And then they would submit that to the Air Force.

Mr. TIERNEY. And then the Air Force decides whether or not to
approve it and to pay it?

Mr. Kutz. Correct, although in many cases they paid before they
got the change order.
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Mr. TIERNEY. Well, if they did that, that is not normal course of
business, right?

Mr. KuTtz. No, not at all.

Mr. TIERNEY. All right. I was going to say you caught me up
there for a second. Because in general you submit it, it gets ap-
proved, only if it is approved it gets paid.

Mr. Kutz. Well, keep in mind some of the change orders really
aren’t change orders. They are like one line that says something
was done. They are still waiting for hundreds of supporting change
orders for work that was supposed to have been done.

Mr. TIERNEY. So the documentation was supposed to accompany
it; it never did show up or hasn’t shown up to this date on it?

Mr. Kutz. Correct.

Mr. TiErNEY. OK. I am looking through your report here. You
found in a lot of cases the Air Force didn’t even know about some
of these change orders before they were paid.

Mr. KuTz. That is correct.

Mr. TIERNEY. At all.

Mr. KuTz. Yes, because a large number of them came in, we un-
derstand, in the summer of 2006. Some of those dated back into
2005.

Mr. TiERNEY. OK. Tell us a little bit about what kind of docu-
mentation would really usually accompany a change order request.

General GARDNER. The change orders, they can vary in size, but
they are normally about this size.

Mr. TIERNEY. It is hard to believe that somebody would miss that
or not realize that it hadn’t shown up at some point.

Chairman WAXMAN. The gentleman’s time is up, but you may an-
swer that question.

Mr. TIERNEY. It really wasn’t a question. Thank you, Mr. Chair-
man. I guess I am just so stunned that over 400 of these fairly sig-
nificant items here were just missed somewhere along the line.

I yield back. Thank you.

Chairman WAXMAN. Mr. Duncan.

Mr. DUNCAN. Thank you, Mr. Chairman.

I just want to see if I can come a little closer to an understanding
about the cost of all this, because I think Mr. Kutz said he couldn’t
give an estimate of what the cost would end up being.

We have a fact sheet given to us by the committee that says, as
a result of these deficiencies, that auditors estimated that costs for
the K-Town Mall have increased from $131.3 million to at least
$201.6 million. Although the project was originally scheduled to be
operational by the end of 2005, the auditors reported it is only 65
percent finished and has no determined completion date.

Is that all correct and accurate?

Mr. Kutz. That is the Air Force Audit Agency’s report, I believe.
We have not done sufficient work to have our own estimate.

Mr. DuNcAN. And you said that only a small fraction, you said,
of the money was coming from the MILCON program?

Mr. KuTtz. That is correct.

Mr. DUNCAN. And I think I read someplace else where $21 mil-
lion had come from that program?

Mr. Kutz. Something along those lines, yes. U.S. dollars.
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Mr. DUNCAN. But then you said some of the rest of it or all of
the rest of it or something was from soldier morale programs?
What was the term you used?

Mr. Kurz. Army/Air Force Exchange was the largest funding
partner, and then Air Force Services is the second largest. Between
the two of them, it is 75 or 80 percent. To the extent that there
are issues with this program, it will impact soldier morale pro-
grams.

Mr. DUNCAN. So the largest funds were coming from the Army
and Air Force Exchange Program, which is subsidized by the tax-
payers?

Mr. Kutz. Most of that comes from profits from

Mr. CAUSSEAUX. Revenue generated from the exchanges.

Mr. KuTzZ [continuing]. Operating exchange programs.

Mr. DuNcaN. Well, you know, I think what disturbs so many peo-
ple is that when we hear about these cost overruns in almost every
department of the Federal Government, but particularly in the De-
fense Department, nobody really seems to care because it is not
coming out of their own pockets. I mean, you care when you are
sitting here in front of the congressional committees and testifying
because you don’t like being here, but really, as several Members
have pointed out, nothing seems to ever happen to anybody. As the
term is, nobody seems to ever be held accountable and nobody
seems embarrassed, nobody ever seems ashamed, nobody ever
seems to—you know, we hold these hearings, but then we just have
these things happen over and over and over again.

And then what we hear, whenever we find a program in the Fed-
eral Government that is messed up, they always say one of two
things or both. They always say they were under-funded, they need
more people, or they need more money—you know, they need more
money so they can lose even more—or their technology was out of
date, their computers were out of date. You hear that over and over
again. Yet, the technology owned by the Federal departments and
agencies is far better and far more expensive and far advanced over
what the private sector has. But when things like this happen in
the private sector, things happen.

Anyway, thank you. Thank you, Mr. Chairman.

Chairman WAXMAN. Thank you, Mr. Duncan.

Ms. Watson.

Ms. WATSON. I want to thank all of you gentlemen and the chair-
man for being here, but I think we are gagging at a gnat and swal-
lowing an elephant. I have sat in this committee and I have heard
and spoken of $9 billion missing in Iraq and moneys that were to
be used for contracts and to be handed out to the workers and so
on, and no one can explain. We even had the Ambassador who was
there during that time said it was only Iraqi money.

I am very, very familiar with this area of Germany. In fact, I
worked for the Air Force and I was in France and spent my week-
ends over in Germany, so I am familiar with this area and I think
it is commendable that we are building this mall. However, I am
very, very upset about taxpayers’ money disappearing. This is not
even a war zone, not even a war zone, but I am talking about in
theater, and taxpayers’ money disappearing without the oversight,
without the management, and so on.
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So, Mr. Kutz, I thank you for the work you do, but this is exem-
plary of a bigger, bigger problem that we are using this money
without the proper management, oversight, and without people
who have the expertise in place.

You know, I don’t have really any problem with this because, you
know, we are trying to service the civilians and the military in a
foreign country, and I am all for that, but what I have the problem
with is the mismanagement of our moneys and the fact that cur-
rently tax cuts, where are we going to get the pool of money to real-
ly provide the construction and the needs and whatever domesti-
cally and in theater and in other places?

So none of you have to respond, but I am frustrated, because
when we talk about real dollars on projects that really would be
meaningful in terms of outcomes, we don’t get the answers.

I want you to continue to give your reports. I want you to give
us strong recommendations as to how we can look at the overall
system of management accountability.

We are the committee that looks at fraud, waste, and abuse, but
we need to have some over-arching principles, and we need to have
answers why they are not being followed.

Thank you so very much. I give back my time, Mr. Chairman.

Chairman WAXMAN. Thank you very much, Ms. Watson.

Mr. Platts.

Mr. PLATTS. Thank you, Mr. Chairman. I appreciate your holding
this hearing. I appreciate our witnesses being here today. I apolo-
gize for coming in late from another commitment as this issue was
addressed.

When I look at the problems that are clearly identified with this
project, it is kind of two-fold. One is the waste of those tax dollars
and other dollars related to the operation of our facilities that sup-
port our men and women in uniform and their families, the ex-
changes and the projects that can be built, or in this case maybe
not done because of the loss of money on this project.

I see a double hit, that loss of money and the fact that the qual-
ity of life for our men and women who are courageously serving us
along with their families and those who either pass through Ger-
many or are there has not yet been improved because this project
is far from completion.

In my numerous visits overseas I have come through Ramstein
a number of times and have seen this project underway, and the
fact that we are now a year past when it was supposed to have
been done, that is a year of lost quality of life improvements for
our men and women in uniform and their families, and no date cer-
tain yet of when it will be done, so it is both a dollar issue and
a quality of life.

What I wanted to focus on specifically is my understanding from
the audit that was done that there are recommendations, and spe-
cifically that—and, General, if you could address this—that there
were recommendations from the auditors that would address inter-
nal controls relating to some of the change orders, as well as to the
process for reviewing the invoices submitted and when the work
was done, that recommendations were made, but those in charge
of the project refused to accept those recommendations and act on
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them and said, No, we think we are doing what we need to do,
even though the evidence tells us otherwise.

I guess it is two-fold. One is, to the best of your knowledge, who
made those decisions not to accept the recommendations of the
auditors? And any basis for why they did not accept that, given the
information we know today of the wrongs that were being commit-
ted?

General GARDNER. We are in the process of trying to figure out
how do we get this project completed. We have contractors that
have walked off the site because we haven’t paid them. Our guys
have refused to pay them because change orders have not been
completed. We know now that these change orders that we are
talking about, the work was done, the work was needed, and we
will eventually pay for those change orders. We know that.

What we did was set up a process to try to get money to the con-
tractors to get them back to work so that we could finish up the
project. For every day that these contractors are off the site they
are actually charging us money, so we are incurring hindrance
costs, delays, and all types of other types of costs as a result of con-
tractors not being at work.

So what we have done is tried to find ways within the law. This
has all been coordinated with our legal staff, coordinated with our
FM staff, and that was the process that we have used. So I feel
comfortable with what we have done with that.

Mr. PLATTS. You are addressing where change orders were re-
viewed and were accurately fulfilled and payment, but my under-
standing is there is significant evidence of improper oversight, of
perhaps—I think one number is $13 million that could not be ac-
counted for, expenditures, and at least $13.7 million in construction
change orders that the auditors reported that the Air Force was
not able to validate. Is that an inaccurate statement?

General GARDNER. I don’t know the exact part that you are read-
ing from, but it is true that in the summer timeframe of last year
we received a register of modifications—the number was 549—of
change orders that our agent had approved or someone had ap-
proved that we were not aware of. There were 549 of them.

We have since gone back out on the site and worked with our or-
ganization or the German contracting agent to verify that the work
had been done on these.

The process to do a change order, according to the ABG-75,
should take 30 days. Some cases, because the way you go through
the process of the change order, verifying, negotiating the prices,
checking the prices and so forth, especially when you have a
change order this size—17,000 line items in this document here—
it takes a while. That is what has happened, is that we have been
trying to figure out a way. We know the work has been done. We
can verify that. But we do not have a means to pay the contractor,
get them onsite, so they are walking off. So we are in this catch—
22.

Mr. PrAaTTS. Mr. Chairman, could I do a followup here, if I may?

Chairman WAXMAN. Yes.

Mr. PLATTS. Thank you. I want to followup quickly with our GAO
officials.
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General, one, I appreciate your efforts and your staff in trying to
get this project back and for your and your fellow men and women
in uniform’s service. We want you to be successful getting this
project back and success for the benefit of the taxpayers and for the
families and our men and women in uniform.

General GARDNER. Thank you.

Mr. PLATTS. I do want to followup on that issue of the auditors’
recommendation. In your review, are there still significant rec-
ommendations of the auditors to prevent further problems that are
not yet being implemented and accepted and pursued by those
overseeing the project?

Mr. Kutz. We don’t know that. Our work is still ongoing.

I would say this: this is the situation. There is no real good solu-
tion necessarily. Just as important as this project is really the hun-
dreds of millions of additional projects that are going to be happen-
ing, and at the front end—now you are not the front end any more.
You are now at the back end of this, trying to deal with a real kind
of a mess. For the projects going forward, it would be more impor-
tant to deal with the front end so we don’t have these kinds of dis-
cussions.

Granted, you could still have problems, but you have a better
chance of preventing at the front end. Now you are really in a situ-
ation of having, in many cases, to pay, regardless of whether you
are going to get the money back, for rework or other types of prob-
lems here.

So the only thing I would just comment on is the General said
that the work has been done, and I expect hopefully most of it has,
but I am not sure how he can conclusively state that where there
are change orders with—supposed change orders. I said alleged in
my opening statement—with no support. Again, I trust that most
of it has been done, but also some of the people that are involved
in this process are under investigation for fraud. So to the extent
of saying that the work has been done, you don’t know for sure.

General GARDNER. I beg to differ with you, but we do know.

Mr. PLATTS. I think your point that the work not being done up
front. And, General, I understand that was prior to your time——

General GARDNER. Right.

Mr. PLATTS [continuing]. In your position, this change order with
thousands of line items. If there had been a more thorough vetting
and oversight up front we probably wouldn’t have that type docu-
ment. You are always going to have change orders, but probably
not to this degree maybe if it was better laid out and overseen from
the beginning. I think that is part of your point.

Thank you, Mr. Chairman, for the time.

Chairman WAXMAN. Thank you, Mr. Platts.

As we conclude this hearing, General, I want to make it very
crystal clear why this committee is so concerned with the failure
of the Air Force. It doesn’t matter who the contractor is, whether
it is an Iraqi contractor or German contractor or an American con-
tractor. As I understand, there are special rules for international
agreements, but you are the U.S. Government. You hold the
money, and with it you hold the responsibility to ensure that it is
not wasted.
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Your written testimony says you are the third line of defense in
protecting U.S. interests and resources. I disagree. You write the
checks. You are the first line of defense for the American tax-
payers. When you compare your testimony here today with this
112-page audit, you get a completely different picture. This Air
Force audit report details at least 30 critical failures, not by con-
tractors but by Air Force officials who were supposed to oversee
this project, and these are fundamental, core responsibilities that
have been disregarded.

I don’t have any further questions for you, but I just want you
to take that back and understand that is why Congress is con-
cerned. It is not just for you to point fingers; it is to make sure
these kinds of things never happen again.

Thank you very much. That concludes our hearing today. We
stand adjourned.

[Whereupon, at 11:30 a.m., the committee was adjourned.]
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YEAR LATER
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HOUSE OF REPRESENTATIVES,
COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM,
Washington, DC.

The committee met, pursuant to notice, at 10:05 a.m., in room
2154, Rayburn House Office Building, Hon. Henry A. Waxman
(chairman of the committee) presiding.

Present: Representatives Waxman, Cummings, Kucinich,
Tierney, Watson, Sarbanes, Davis of Virginia, Shays, Platts, Dun-
can, and Sali.

Staff present: Phil Barnett, staff director and chief counsel; Kris-
tin Amerling, general counsel; Karen Lightfoot, communications di-
rector and senior policy advisor; David Rapallo, chief investigative
counsel; John Williams, deputy chief investigative counsel; Mar-
garet Daum, counsel; Earley Green, chief clerk; Jen Berenholz, dep-
uty clerk; Caren Auchman and Ella Hoffman, press assistants;
Lawrence Halloran, minority staff director; Steve Castor, minority
counsel; Ali Ahmad, minority deputy press secretary; Patrick
Lyden, minority parliamentarian and member services coordinator;
Emile Monette, minority professional staff director; and John Ohly,
minority professional staff member.

Chairman WAXMAN. The committee will please come to order.

On June 28, 2007, almost exactly a year ago today, this commit-
tee held an oversight hearing on the Defense Department’s single
largest construction project in the world, a massive 840,000 square
foot mall being built in Germany called the Kaiserslautern Military
Community Center, also referred to as the K-Town Mall. This facil-
ity will have an 8-story, 350-room hotel. It will have a movie thea-
ter with stadium seating and large retail areas. A military spokes-
woman called the K-Town Mall a smaller version of the Mall of
America in Minnesota.

Last year, GAO testified that this project was in “serious trou-
ble.” They told us it was millions of dollars over budget, had no
validated cost estimate, and had no working completion date. GAO
told us about the mall’s defective and continuously leaking roof,
which was going to cost millions of dollars to repair, and GAO told
us about serious construction mistakes, like kitchen exhaust ducts
sealed with flammable insulation.

We also obtained a report from the Air Force Audit Agency de-
tailing 35 different deficiencies in the Air Force’s management of
this project, and we were informed of several ongoing criminal in-
vestigations of U.S. officials involved in this project, including one

(199)
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official who fled to Dubai instead of agreeing to testify before this
committee.

During last year’s hearing, officials from the Air Force essentially
told us not to worry. They said that despite problems identified by
GAO and the auditors, the project was under control. They prom-
ised that even if the project came in late, it would still be under
budget.

Part of good congressional oversight is sustained congressional
oversight. So today we are having our second hearing on the K-
Town Mall. Today we will hear from the GAO team that has been
tracking this project closely. Unfortunately, their testimony will
sound like the movie Groundhog Day. The project has gone further
over budget and has been further delayed. Here is what today’s
GAO report says: “With few visible changes, no reliable construc-
tion completion date, rising repair costs and continuing construc-
tion quality problems, the KMCC will continue to be a high-risk
project.”

What is most troubling about this year’s report is that new prob-
lems are compounding the old ones. In addition to the faulty roof
and the dangerous kitchen exhaust ducts, GAO has now identified
long cracks in the concrete foundation of the building. Nobody yet
knows the full extent of this damage, how long it will take to re-
pair, or how much these repairs will cost.

Another new concern that GAO raises is that the Air Force is not
counting millions of dollars of costs in its budget estimates. These
include costs to design portions of the mall, cost to rework defi-
ciencies like the roof and the foundation, and costs to assign addi-
tional Air Force personnel to this project.

GAO has also raised serious questions about $38 million in Ger-
man funds that have been provided for the project. Although the
Air Force believes this is a grant from the German Government,
the Germans believe apparently that it is only a loan and they ex-
pect to be repaid.

Finally, GAO reports that the criminal investigations of U.S. offi-
cials involved with this project “have matured significantly” since
our last hearing and that several officials are being investigated for
dereliction of duty and bribery.

Here is the bottom line. This facility was supposed to cost $120
million and be open by 2006. But today, GAO projects that the
project will cost well over $200 million and may not be open for
business until sometime in 2009. Even at that point, GAO predicts,
“it will likely take years before all issues related to this project, in-
cluding litigation and potential construction quality problems, are
resolved.”

As a result, 50,000 servicemen and women who live and work on
or near Ramstein Air Base lack modern facilities. Soldiers traveling
to and from Iraq and Afghanistan are deprived of promised amen-
ities. And service members around the world have reduced funding
for morale, welfare and recreation.

At yesterday’s hearing on Afghan ammunition contracts, I said
that over the last 8 years there has been a complete breakdown in
the procurement process. Today’s hearing is more evidence of a per-
vasive dysfunction in Federal contracting. And this hearing is par-
ticularly frustrating because the glaring problems that we identi-
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fied a year ago have not been fixed. We need accountability for
problems like the ones that we have found at the K-Town Mall,
and those responsible ought to face appropriate consequences.

We urgently need a new approach that welcomes oversight and
demonstrates a commitment to fixing problems and protecting tax-
payers from waste, fraud and abuse.

I look forward to working with all of my colleagues to make this
goal a reality, and I want to recognize Mr. Davis.

. [The prepared statement of Chairman Henry A. Waxman fol-
ows:]
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Opening Statement of Rep. Henry A. Waxman
Chairman, Committee on Oversight and Government Reform
Waste, Fraud, and Abuse at K-Town: One Year Later
June 25, 2008

On June 28, 2007, almost exactly one year ago today, this
Committee held an oversight hearing on the Defense
Department’s single largest construction project in the world: a
massive 840,000 square foot mall being built in Germany called
the Kaiserslautern Military Community Center, also referred to

as the K-Town Mall.

This facility will have an eight-story 350-room hotel, a
movie theater with stadium seating, and large retail areas. A
military spokeswoman called the K-Town Mall “a smaller

version of the Mall of America in Minnesota.”
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Last year, GAO testified that this project was in “serious
trouble.” They told us it was millions of dollars over budget,
had no validated cost estimate, and had no working completion
date. GAO told us about the mall’s defective and continuously
leaking roof, which was going to cost millions of dollars to
repair. And GAO told us about serious construction mistakes

like kitchen exhaust ducts sealed with flammable insulation.

We also obtained a report from the Air Force Audit Agency
detailing 35 different deficiencies in the Air Force’s
management of this project. And we were informed of several
ongoing criminal investigations of U.S. officials involved with
this project, including one official who fled to Dubai instead of

agreeing to testify before this Committee.

During last year’s hearing, officials from the Air Force
essentially told us not to worry. They said that despite problems
identified by GAO and the auditors, the project was under
control. They promised that even if the project came in late, it

would be under budget.
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Part of good congressional oversight is sustained
congressional oversight. So today, we are having our second

hearing on the K-Town Mall.

Today we will hear from the GAO team that has been
tracking this project closely. Unfortunately, their testimony will
sound like the movie Groundhog Day. The project has gone
further over budget and has been further delayed. Here is what
today’s GAO report says:

With few visible changes, no reliable construction
completion date, rising repair costs, and continuing
construction quality problems, the KMCC will continue to

be a high-risk project.

What is most troubling about this year’s report is that new
problems are compounding the old ones. In addition to the
faulty roof and the dangerous kitchen exhaust ducts, GAO has
now identified long cracks in the concrete foundation of the
building. Nobody yet knows the full extent of this damage, how

long it will take to repair, or how much these repairs will cost.

3
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Another new concern GAO raises is that the Air Force is
not counting millions of dollars of costs in its budget estimates.
These include costs to design portions of the mall, costs to
rework deficiencies like the roof and the foundation, and costs to

assign additional Air Force personnel to this project.

GAO has also raised serious questions about $38 million in
German funds that have been provided for the project. Although
the Air Force believes this is a grant from the German
government, the Germans apparently believe it is only a loan.

And they expect to be repaid.

Finally, GAO reports that the criminal investigations of
U.S. officials involved with this project “have matured
significantly” since our last hearing and that several officials are

being investigated for “dereliction of duty and bribery.”
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Here is the bottom line. This facility was supposed to cost
$120 million and be open by 2006. But today, GAO projects |
that the project will cost well over $200 million and may not be
open for business until some time in 2009. Even at that point,
GAO predicts, “it will likely take years before all issues related
to this project, including litigation and potential construction

quality problems, are resolved.”

As a result, 50,000 service men and women who live and
work on or near Ramstein Air Base lack modern facilities.
Soldiers traveling to and from Iraq and Afghanistan are deprived
of promised amenities. And service members around the world

have reduced funding for morale, welfare, and recreation.

At yesterday’s hearing on the Afghan ammunition contract,
I said that over the last eight years, there has been a complete
breakdown in the procurement process. Today’s heaﬁng is more
evidence of pervasive dysfunction in federal contracting. And
this hearing is particularly frustrating because the glaring

problems that we identified a year ago have not been fixed.
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I don’t think I’1l ever understand why the Bush
Administration hasn’t demanded accountability for problems
like the ones we’ve found at the K-Town Mall. Those
responsible never seem to face any consequences and nothing

seems to change.

But it has to change. We urgently need a new approach
that welcomes oversight and demonstrates a White House
commitment to fixing problems and protecting taxpayers from

waste, fraud, and abuse.
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Mr. DAvIS OF VIRGINIA. Thank you, Mr. Chairman. Good morn-
ing and thank you for returning to the subject of the Air Force’s
major construction project in Germany dubbed the K-Town Mall
where I had the opportunity to visit a few months ago. This build-
ing has become such a lingering and costly mess, I think perhaps
we should start calling it the Capitol Visitor Center NATO annex.

A year ago we heard testimony on significant problems plaguing
the massive, multi-purpose complex designed to feature retail,
hotel and entertainment space for use by American personnel sta-
tioned in Germany and for others passing through Ramstein en
route to and from other parts of the world. At that hearing, the
GAO witnesses said mismanagement and lack of oversight had re-
sulted in significant cost overruns, schedule delays and construc-
tion deficiencies. While any foreign construction effort is bound to
involve unusual complexities and risks, those in charge of this de-
velopment seem to have fallen into all of those inherent traps, and
then they kept digging. Predictable difficulties were compounded
by inadequate and unfocused high-level leadership early on, poor
planning, badly designed requirements and an inadequate number
of trained personnel overseeing the project.

Now, that was last year. GAO went back to K-Town earlier this
year and the new observations they bring us today don’t describe
a clear path out of this expensive international morass. Steps by
the Air Force to augment oversight staff and strengthen internal
controls have helped to gain some measure of control over the
project, but those measures aren’t enough to untangle the knot
formed by—and we need to understand this—multiple funding
sources, vaguely worded international agreements, and the need to
navigate diplomatic process to resolve complex disputes involving
German contractors and U.S. dollars.

To break the logjam that stalled the project for so long, the Ger-
man Government provided 25 million euro, or almost $39 million,
to get construction workers back on the job. While all parties recog-
nize the influx of money was necessary to get the project going and
the status of that funding is not altogether clear, GAO has charac-
terized it as a loan. The Air Force claims money—the United
States won’t have to pay back the money. The bilateral agreement
between the United States and the German Governments calls the
money prefinancing. No one is quite sure what it means. I hope
this hearing will shed some additional light on that. But this lin-
gering confusion about key issues doesn’t bode well for completing
construction by the end of this year, a forecast both the Air Force
and the GAO already consider highly unlikely.

In any case, we have a great deal of money invested in the
project and substantial funds remain at risk. We need to be sure
this project is completed properly and that future projects don’t fall
prey to the same oversight lapses and mistakes that steered this
project into the ditch and kept it there.

I hope this hearing will focus on what needs to be done to get
this project back on track and the hard lessons that the Air Force
and others need to learn to ensure the integrity of any future
agreements governed by the terms of the current status of force
agreement in Germany. And I think that is what is critical, is that
you have international agreements here that have made this far
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more complex than ordinary—being just a government contracts
problem.

Investigators from the GAO are here today to provide their views
on this issue. We commend them for their hard work. We also
value the experience and the perspectives that the Air Force wit-
nesses bring to this discussion. Much is at stake in terms of the
U.S. tax dollars and in terms of providing our troops with the best
possible overseas accommodations while deployed overseas. We
look forward to today’s testimony and to a frank and constructive
discussion.

Thank you, Mr. Chairman.

[The prepared statement of Hon. Tom Davis follows:]
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Good morning. Thank you Mr. Chairman for returning to the subject of the Air Force’s
major construction project in Germany, dubbed the “K-Town Mall.” This building has become
such a lingering, costly mess I think perhaps we should start calling it the Capitol Visitor
Center’s NATO Annex.

A year ago, we heard testimony on significant problems plaguing the massive multi-use
complex designed to feature retail, hotel and entertainment space for use by American personnel
stationed in Germany and for others passing through Ramstein en route to and from other parts
of the world. At that hearing, Government Accountability Office (GAO) witnesses said
mismanagement and lack of oversight had resulted in significant cost overruns, schedule delays,
and construction deficiencies. While any foreign construction effort is bound to involve unusual
complexities and risks, those in charge of this development seem to have fallen into all those
inherent traps ... and kept digging. Predictable difficulties were compounded by inadequate and
unfocused high-level leadership, poor planning, badly designed requirements, and an inadequate
number of trained personnel overseeing the project.

GAO went back to K-Town earlier this year, and the new observations they bring us
today don’t describe a clear path out of this expensive international morass. Steps by the Air
Force to augment oversight staff and strengthen internal controls helped regain some measure of
control over the project. But those measures may not be enough to untangle the knot formed by
multiple funding sources, vaguely worded international agreements, and the need to navigate
diplomatic processes to resolve complex disputes involving German contractors and U.S. dollars.

To break the logjam that stalled the project for so long, the German government provided
€25 million (or almost $39 million) to get construction workers back on the job. While all
parties recognize the influx of money was necessary to get the project going again, the status of
that funding is not altogether clear. GAO characterizes it as a “loan.” But the Air Force claims
the U.S. will not have to pay back any of the money. The bilateral agreement between the U.S.
and German governments calls the money “pre-financing.” But no one seems to know exactly
what that means. Such lingering confusion about key issues doesn’t bode well for completing
construction by the end of this year, a forecast both the Air Force and GAO already consider
highly unlikely.

Page 1 of 2
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In any case, we have a great deal of money invested in the project, and substantial
funding remains at risk. We need to be sure this project is completed properly and that future
projects do not fall prey to the same oversight lapses and mistakes that steered this project into a
ditch and kept it there. I hope this hearing will focus on what needs to be done to get this project
back on track and the hard lessons the Air Force and others need to learn to ensure the integrity
of any future projects governed by the terms of the current Status of Forces Agreement in
Germany.

Investigators from the GAOQ are here today to provide their views on these issues, and we
commend them for their hard work. We also value the experience and the perspectives Air Force
witnesses bring to this discussion. Much is at stake, in terms of U.S. tax dollars and in terms of
providing our troops the best possible services and accommodations while deployed overseas.
We look forward to today’s testimony and to a frank, constructive discussion.
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Chairman WAXMAN. Thank you, Mr. Davis. We are pleased to
welcome the following witnesses to our hearing today. Judith
Garber is Deputy Assistant Secretary of the European and Eur-
asian Affairs Bureau at the Department of State. Major General
Mark E. Rogers is the Vice Commander of the U.S. Air Forces in
Europe. Greg Kutz is the Managing Director of the Office of Foren-
sic Audits and Special Investigations at the Government Account-
ability Office. Bruce A. Causseaux is a Senior Level Contract and
Procurement Fraud Specialist in the Office of Forensic Audits and
the Special Investigations at GAO. And Terrell G. Dorn is the Di-
rector of Physical Infrastructure at GAO.

The committee also requested testimony from Hubert Heimann,
the managing director of LBB, the German Government office that
supervises the KMCC construction project. Mr. Heimann wrote the
committee a letter stating that he would not be able to participate
in today’s hearing. I ask unanimous consent that Mr. Heimann’s
letter be placed in the hearing record. And without objection, that
will be the order.

[The information referred to follows:]
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Chairman WAXMAN. We welcome all of our panelists, witnesses
today. We welcome all of you today to testify. It is the policy of this
committee that all witnesses testify under oath. I'd like to ask you
if you would, please, rise and raise your right hands.

[Witnesses sworn.]

Chairman WAXMAN. The record will indicate that each of the wit-
nesses answered in the affirmative. Your prepared statements will
be made part of the record in full. We would like to ask you, if you
would, to limit your oral presentation to 5 minutes. And we will
have a clock. It will be green. At the last minute it will turn yellow.
And then after the 5 minutes is up, it will turn red. And when you
see the red light, we would like to ask you to conclude.

Ms. Garber, why don’t we start with you? There is a button on
the base of the mic. Be sure to press it and pull the mic close
enough to you.

STATEMENT OF JUDITH GARBER, DEPUTY ASSISTANT SEC-
RETARY OF STATE, BUREAU OF EUROPEAN AND EURASIAN
AFFAIRS, U.S. DEPARTMENT OF STATE

Ms. GARBER. I'm pleased to be here today and I'll be ready to an-
swer any questions. I do not have an oral statement.

Chairman WAXMAN. You don’t have a statement?

Ms. GARBER. No.

Chairman WAXMAN. OK. General Rogers.

STATEMENT OF MAJOR GENERAL MARC E. ROGERS, USAF,
VICE COMMANDER, U.S. AIR FORCES IN EUROPE

General ROGERS. Thank you, Mr. Chairman. Members of the
committee, the U.S. Air Forces in Europe appreciates the oppor-
tunity to appear today and update you on the KMCC. This facility
is important to ensure that future retail goods, services, morale
and recreation activities and mission-related lodging facilities are
available to our military members and their families who live in
the Kaiserslautern military community. These services are all cur-
rently available to our forces, but the quality of service is ham-
pered by early cold war era facilities. They are old, dispersed, have
high maintenance costs, frustrating parking deficiencies and space
limitations.

I first became engaged on the KMCC in December 2006 when I
chaired the KMCC Oversight Council for the first time as the new
Vice Commander of the USAFE. By that time, the project was
months late, quality defects had been identified and arguments
were ongoing between the USAFE Project Office and LBB, the con-
struction agent, because USAFE was not paying invoices and con-
tractors were continuing to walk off the site due to nonpayment.

Additionally, I was briefed on a draft audit by the Air Force
Audit Agency that USAFE personnel had improperly paid invoices
and that the Air Force Office of Special Investigations was inves-
tigating two personnel for possible wrongdoing. The Commander of
USAFE at that time directed me to take charge of an effort to do
three things: Investigate the reason for the delays and failures in
KMCC; find out who is accountable for any failures, mismanage-
ment or wrongdoing and; three, lead an effort with our German
partners to find a strategic solution to completing the KMCC.
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I found that USAFE personnel had indeed improperly paid in-
voices. According to the GAO, those funds have been recovered. In-
vestigations continue; and once complete, responsible individuals
will be held accountable.

I also found that Air Force internal controls found the initial
wrongdoing, properly identified quality defects, and preserved our
taxpayer money. And I found many previous decisions by USAFE
leaders were fortuitous and positioned us to keep costs under con-
trol and enforce quality performance.

We stood up a task force and have been conducting root cause
analysis on about 35 different potential causes for delays and fail-
ures. This analysis is complex and continues; however, many con-
clusions have already proven useful in working with our German
partners for solutions.

Some work has continued over the past years—past year, and 1
brought a few photos to show there are bright spots in the
progress. So if you’ll put up the first photo.

Just so we all know, Mr. Chairman, what we’re talking about, is
there is an image of the KMCC. The tall portion, of course, is the
hotel portion and all of the green area you see is the green roof
over the mall portion. It is a very complex and, as you said, huge
facilli(icy, reputed to be DOD’s largest single facility project in the
world.

l\ﬂext slide, please. There is an image of the front entry to the
mall.

Next. That is an image of the hotel portion as it stands today.

Next, please. That is an image inside the hotel lobby.

Next. That is one of the rooms in the hotel that has been outfit-
ted with furniture. All of the rooms are essentially complete. There
are 27 rooms that have finishes to be done and we’ve outfitted one
with furniture for visitors who want to see what this is going to
look like.

Next. That is the Ramstein tickets and tours office, one of the
morale welfare and recreation offices in the building.

Next. This is the mall concourse showing the entryways to some
of the vendor shops.

Next. And that photo is 90 degrees out, but it is office space in
the building.

Next. I think that is the last slide. So there has been some
progress over the past year, although minimal because contractors
were essentially trying to not be in default of a contract. German
leadership has worked hard to pick up the management and ad-
ministrative train wreck of the KMCC and get construction on
track and, due to their personal leadership, both Federal and state
level, is now picking up more steam with more workers onsite and
contractors have signed up to a new schedule.

We want to thank our German counterparts for demonstrating
commitment to our great partnership by standing up to responsibil-
ities under the international agreement, stepping out with strong
leadership, and I'm convinced the German Government wants to
get this facility finished as much as we do.

There has been numerous rumors surrounding the cost and qual-
ity, extended delays on this project in the past year. And since the
committee’s hearing, we have strengthened the management, cor-



216

rected all the discrepancies and the GAO has not found any new
ones. We are frustrated and disappointed, but we’re doing every-
thing we can, sir, to get this done.

That concludes my opening statement. And as you mentioned, I
have a written statement for the record. We appreciate your inter-
est, sir. Thank you.

[The prepared statement of General Rogers follows:]
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The Kaiserslautern Military Community Center (KMCC), under construction at Ramstein
Air Base, Germany, is an important quality of life project for our service members and their
families serving in Europe and those transiting the airlift hub at Ramstein Air Base. When
complete, it will serve as a modern, multi-use community center providing shopping, lodging,
dining, banking, and morale activities under one roof. Located across from the Ramstein
passenger terminal, it will offer a variety of food selections, services, and retail products to
transient guests, outlying military communities and the over 50,000 American personnel and
family members in the Kaiserslautern Military Community. The KMCC is a top priority of the
United States Air Forces in Europe (USAFE).

Article 49 of the Supplementary Agreement to the NATO Status of Forces Agreement
(SOFA) provides the German government authority to carry out construction for all sending state
forces in Germany, with limited exceptions. Article 49 is implemented by the
Auftragsbaugrundsaetze 1975 Administrative Agreement (known as ABG-75), a bilateral
agreement between the U.S. Forces and the Federal Republic of Germany (FRG).

In accordance with ABG-75 indirect procedure, German authorities plan, enter
construction contracts, and administer construction in accordance with Article 4.1, “in their own
name and on their own responsibility” on behalf of U.S, Forces. As such, USAFE does not
advertise, solicit, award, or administer KMCC construction contracts and has no authority over
KMCC construction contractors. The FRG uses Oberfinanzdirektion Koblenz Geschiftsbereich
Bundesbau (GBB), who directs a regional state entity, Landesbetrieb Liegenschafts-und
Baubetreuung (LBB), to manage and execute such construction. For the KMCC the LBB office

responsible is Kaiserslautern (LBB-KL).
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‘When last examined by this Committee, the KMCC was 77% complete and 18 months
behind schedule. At that time, USAFE reported that LBB-KL had failed in fundamental areas
and that the project suffered from: 1) absence of a general contractor, 2) inadequate quality
control, and 3) ineffective contract management. In the past year, these management failures -
have been validated by German and US authorities and additional LBB-KL failures have been
identified, such as inadequate accounting and administrative processes, schedule deficiencies,
failure to manage contractors and to comply with responsibilities under ABG-75. These failures
prevented both GBB and USAFE decision makers from having an accurate picture of the KMCC
situation.

Since the Committee’s hearing last June, USAFE has improved its oversight and
management of the KMCC. USAFE created a Resident Director’s Office (RDO) led by a
Colonel, and now has 29 personnel involved with this project, up from 17 at this time last year.
Specific personnel responsibilities and procedures are now more stringently outlined. The RDO
is located on-site and its constant presence has been critical to influencing LBB-KL to improve
transparency and to comply with ABG-75. In addition, USAFE trained and appointed certifying
officers and accountable officials to ensure that payments are properly authorized.

Despite all USAFE’s efforts, the KMCC remains incomplete and delivery is further
delayed. USAFE concluded that regardless of our oversight, the project could not progress
without significant changes in LBB-KL’s performance.

The State government conceded that their agent (LBB-KL) was overwhelmed and
responsible for the failures at the KMCC. Repeated attempts to resolve LBB-KL management
failures at the appropriate State government level had little result. In July 2007, USAFE obtained

support from the US Embassy in Berlin to elevate our concerns to the federal level. With
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Ambassador Timken’s direct involvement, USAFE/CV appealed at the FRG Deputy Secretary
level for 1) direct engagement by the German Federal authorities, 2) improved federal oversight,
and 3) solutions to complete the project. The German government officials have responded with
strong leadership, funding initiatives, management accountability initiatives, and commitment to
complete the project.

The FRG backed up its commitment and responsibilities by making available up to €25
million in pre-financing to ensure liquidity of the project while LBB-KL corrects management
deficiencies, invoice inaccuracies, resolves failures with the roof and restaurant exhaust ducts,
pays hindrance claims, and to pay for backlogged change orders not approved by USAFE. This
pre-financing flows between German government agencies and to German-hired contractors.
None of this money flows through USAFE and USAFE has neither verbally nor in writing
further obligated the U.S. Government with respect to these funds. While the FRG does expect to
recover this pre-financing, it does not expect to do so directly from the U.S. Government.

At USAFE’s.urging, Germany has continued to augment and improve LBB-KL
management and its capacity. While slow to reach full capability, we have seen improvements in
management, quality control, and billing procedures.

To simplify the invoicing process and help ensure completion of the project, the FRG
requested we implement a new payment method under ABG-75 that is more in line with routine
construction. USAFE signed a Technical Agreement with GBB and LBB-KL on 12 June 2008
to implement this payment method. This Technical Agreement acknowledges that FRG pre-
financing is to be used as indicated earlier and commits the FRG to completing the KMCC
without US funding beyond the congressionally authorized amount. As further protection, it

allows us to withhold 10% of the remaining funding to be paid at completion to ensure quality of
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the final product. In addition, it mandates joint monthly site inspections to assess quality and
construction progress. Successful inspections will lead to payment for validated progress. This
Technical Agreement also established the requirement for a mutually agreed progress schedule.
The KMCC construction forecast is currently below the congressionally authorized
construction amount. According to LBB-KL, the current projected construction cost is $162.9

million. Table 1 below contains a summary of construction and other costs as portrayed by the

GAO.
Cost Component Cost Estimate
(@in millions of dollars)

Project Construction Costs (as of 31 Mar 08) 162.9
Construction Costs Paid 121.7
Construction Costs fo Complete the Project 41.2

Other Costs 40.7
Secondary Services 57
MILCON Foreign Currency Fluctuation 8.6
Design Costs 8.4
Furniture & Equipment 16.3
Air Force Staffing 1o Manage KMCC . 1.7

Total U.S. Costs 203.6

Pre-financed Costs (not US costs)
Contractor Hindrance Claims To be determined
Additional Roof Repair 10.8
Additional Kitchen Duct Repair 1.2
Repairs to Cracking Concrete To be determined
Duroplex Vandalism Repair 0.4

Total Pre-financed Costs >12.4

Total Costs >216.0

Table 1
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The KMCC project has required significant extra effort to achieve progress to date.

USAFE has been able to influence cost and quality but unable to control the schedule. There are

several lessons learned.

1.

Transparency is essential to successful financial controls and cost accounting. Transparency
under ABG-75 is only possible if LBB has proper accounting ‘and financial management
mechanisms in place allowing USAFE to accurately monitor costs.

USAFE can influence cost and quality on projects under ABG-75, but does not control
schedule. LBB controls the schedule.

The only control USAFE has for construction projects in Germany is money. If we use that
control, the projects will likely halt or delay progress.

Validation of LBB capabilities at the beginning of a project is essential. Do not proceed
unless US side is comfortable with the LBB capability to execute the design and construction

strategy.

- For projects in Germany involving multiple funding sources, use Congressional authority to

combine agency funds to simplify invoicing, payment, and accounting procedures.

Do not hesitate to elevate and obtain political support at the FRG level.

. For construction projects in Germany, insist on a general contractor.

USAFE acknowledges the support of Ambassador Timken and the US Embassy staff in

Berlin for their hard work and commitment. He was quick to understand the potential damage

that could be done to our bilateral relationship by failures with the KMCC project. His personal

intervention led to FRG action that is putting this project back on track.
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The Committee’s interest in and scrutiny of the KMCC project has been acknowledged
by FRG officials and provided additional credibility to USAFE concerns as we appealed for FRG
intervention.

USAFE is tremendously impressed by and appreciative of the dedication of German
officials in support of the US Forces. Senior government officials of the FRG and the State of
Rhineland-Palatinate demonstrated outstanding leadership, commitment, and partnership in
providing solutions to the KMCC project. USAFE has no doubt these officials are committed to

completion of KMCC as soon as possible.
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Chairman WAXMAN. Thank you very much, General Rogers. Mr.
Kutz, why don’t we hear from you next and your colleagues? Just
a minute.

Mr. KuTz. Mr. Dorn can start and I'll finish.

STATEMENTS OF TERRELL G. DORN, DIRECTOR, PHYSICAL IN-
FRASTRUCTURE, GOVERNMENT ACCOUNTABILITY OFFICE;
GREGORY D. KUTZ MANAGING DIRECTOR, FORENSIC AU-
DITS AND SPECIAL INVESTIGATIONS, GOVERNMENT AC-
COUNTABILITY OFFICE; AND BRUCE A. CAUSSEAUX, SENIOR
LEVEL CONTRACT AND PROCUREMENT FRAUD SPECIALIST,
FORENSIC, GOVERNMENT ACCOUNTABILITY OFFICE

STATEMENT OF TERRELL G. DORN

Mr. DORN. Thank you, Mr. Chairman, Mr. Davis, members of the
committee.

Construction projects can be broken down into three fundamental
areas: Cost, schedule and quality. Optimization of those three areas
is the goal of good project management. But in the case of KMCC,
none of the three went Air Force’s way. There have been serious
quality issues, escalating and still uncertain project costs, and a
schedule that is likely to deliver the project at least 3 years late.
This morning I will cover the construction quality and schedule
issues, and then Mr. Kutz will discuss the cost issues.

A year ago, the serious KMCC quality issues we discussed in-
cluded a defective roof and kitchen exhaust duct work that did not
comply with U.S. Fire Code standards. Both needed to be ripped
out and replaced. Schedule-wise, no one knew when the project
would be finished, and in fact the contractors had all but aban-
doned the site. Project management and internal controls were in-
adequate and there were allegations of fraud. Since then, there has
been a lot of progress in some areas and almost none in others.

First the good news. Since the committee’s last oversight hear-
ing, the Air Force has made great progress in addressing internal
controls and has quadrupled the size of its KMCC Project Manage-
ment Office with particular focus on staff training and acquisition
management, construction management and financial manage-
ment. In addition, General Rogers, assisted by State Department,
met with high-level German officials to cooperatively work out the
details necessary to improve oversight of the project by LBB, who
is the German Government’s construction agent in Rheinland-
Pfalz. They also laid the groundwork for the German Government
to pay its contractors and to get them back to work.

Now the not-so-good news. The new internal controls and the
new processes and the new Project Management Office have hardly
been tested because insignificant progress has been made in con-
struction over the last 12 months. Our review of the latest con-
struction schedule furnished to Air Force by LBB was not encour-
aging. The schedules for the mall portion and the hotel portion of
the project were not integrated to show how they might affect each
other. It was also not clear from the schedule what contractor re-
sources, such as crew sizes, were necessary to keep the project on
time.
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The project’s critical path, which is supposed to show what tasks
need to be completed by certain dates to keep the project on sched-
ule, was not clear. However, it was clear from the schedule that
some tasks were already late. Given those issues, finishing all con-
struction and fire alarm testing in the mall and hotel by the end
of the January 2009 is very unlikely. And given that AAFES may
need as many as 4 months to take the building from the Air Force’s
definition of complete to the day the first customer buys a pair of
shoes, it is foreseeable that we may be waiting at least 1 year from
today before the buildings are fully occupied.

Here are a few slides to better illustrate the lack of construction
progress over the last year. This first slide is a side-by-side com-
parison of the food court area just inside the mall’s entrance. On
the left 2007 and on the right 2008.

This next slide shows a similar lack of progress in the mall’s
name-brand restaurant. If progress can be defined as ripping out
defective work, then some progress has been made on the kitchen
exhaust duct work and the roof. Demolishing and replacing the
KMCC’s roof began this spring, but the work is extensive, must be
done in sections, and will not be completed for some time.

In addition, we have identified that the KMCC project was not
an isolated failure. Several other projects constructed more or less
concurrently for the Air Force by LBB Kaiserslautern also experi-
enced significant cost, schedule and quality issues.

On this slide, you will see a logistics distribution facility designed
to be an open bay and to not have interior columns. It now has 43
temporary columns running down the center of the building to keep
the roof from collapsing. A forklift operator running into one of
those columns and collapsing a portion of the roof was the night-
mare scenario of one official we interviewed.

This last photo is from our return visit to Ramstein in March of
this year. It shows large pond that formed next to a runway exten-
sion that was built by LBB as part of the Rheinland transition pro-
gram. The pond not only attracted waterfowl, which is something
you don’t want around an airfield, but also repeatedly shorted out
the runway lights, causing the possible diversion of aircraft to
other bases.

Clearly LBB’s recent track record of construction for the Air
Force indicates that increased oversight to protect U.S. tax dollars
is required now and in the foreseeable future.

And now Mr. Kutz will highlight the KMCC’s cost issues.

STATEMENT OF GREGORY D. KUTZ

Mr. Kutz. Given the problems Mr. Dorn just described, you
might be wondering what the total cost of this project will be. Un-
fortunately, because certain costs have not been tracked by the Air
Force, nobody will ever fully know. If you could put the pie chart
up for us.

This pie chart on the monitor shows the elements of total cost,
including that red slice that is referred to as unknown costs. The
amounts shown are estimates by the Air Force and the German
construction agency of the total U.S. dollar cost at completion. The
biggest piece of the pie or the black piece there is construction
costs. This $163 million represents primarily charges for trade con-
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tractor work. Other costs shown relate to foreign currency, rework
design and other contracted services and furniture and equipment.
When added up, the total estimate for this amount or these
amounts here is $214 million. The unknown or the red piece there
represents millions of dollars of contingencies and other costs that
are not tracked as part of the KMCC.

For example, the cost of Air Force staff overseeing the project are
not captured. Other unknown include hindrance claims and esti-
mates of cost to repair the new cracks in the floor. In addition to
the $214 million estimate and the unknowns there are other real
costs resulting from the problems and delays. For example, for
every month of delay, it is estimated that $500,000 of profits are
lost from operation of the shopping mall and the restaurants. In
total, if the project opens 3 years late, which is the best case sce-
nario, these lost profits and additional costs will approach $20 mil-
lion.

As the chairman mentioned, last year the Air Force testified that
KMCC was under budget. Many of the members of the committee
expressed concern and wondered how that could possibly be true.
Last week, Air Force officials briefed your staffs and told you the
same thing. Let me clarify some of the facts related to this rep-
resentation.

For this project, what you have is a 35 percent increase in the
euro-dollar exchange rate, at least 3 years of delay, over $10 mil-
lion of rework and millions of dollars of improper payments. Fur-
ther, funding partner records reveals substantial cost overruns. For
example, the largest funding source for KMCC is the Army and Air
Force Exchange Service. According to their records, their piece of
the construction pie you see alone is $24 million, or 45 percent over
budget. Their worst case estimate is a $59 million, or 110 percent
cost overrun.

Clearly, KMCC will cost substantially more than the Air Force
and its funding partners envisioned at the beginning of this project.
Their budget number they are speaking about, it represents the
congressionally authorized spending limits for the construction
piece of the pie.

Last year I testified that KMCC was from the beginning a high
risk overseas project with minimal Air Force oversight. As Mr.
Dorn mentioned, Air Force has since your hearing last year sub-
stantially increased its oversight. Improvements include more and
better trained staff, standardized procedures and enhanced dis-
bursement controls. We believe these improved controls reduce the
risk of fraudulent and improper payments.

In conclusion, the people most impacted by the problems at
KMCC are military members and their families. The tens of mil-
lions of dollars of cost overruns and lost profits have reduced the
money that is available for morale, welfare and recreation pro-
grams worldwide. We are encouraged that the Air Force has beefed
up its oversight of this project. Given the problems with other large
projects at Ramstein, we believe they should provide this enhanced
oversight for all future projects.

Mr. Chairman, this ends our statement. We look forward to your
questions.
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Chairman WAXMAN. Thank you very much. Mr. Causseaux you
are here to answer questions?

Mr. CAUSSEAUX. They took care of it.

[The prepared statement of Messrs. Kutz, Dorn, and Causseaux
follows:]
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MILITARY CONSTRUCTION

Kaiserslautern Military Community Center Project
Continues to Experience Problems

What GAO Found

Approximately 1 year after GAO's June 2007 testimony and over 2 years after
the KMCC's originally scheduled construction completion date, the project
continues to experience significant cost and schedule uncertainty along with
construction quality problems and ongoing criminal investigations. Limited
progress has been made on KMCC construction, and there are still no
accurate estimates of how much the total project will cost or when it will be
completed. Major construction deficiencies GAO reported in 2007 are just
now beginning to be corrected. The photos below show that other than floor
tiles being installed, the food court area remains essentially the same as in
1 requi ishing an i ion of

i
1‘
&

May 2007 May 2008

Source GAC

In addition, the Air Force does not track the total cost of the KMCC.
Specifically, tens of millions of dollars related to design, foreign currency
fluctuation, rework, personnel, and furniture and equipment costs are not
included in the Air Foree’s cost estimates. Contingencies to fund items such
as repairs to cracking concrete are also not included in the Air Force’s
estimates. After including all estimated costs, the total cost of the project will
likely exceed $200 million. Project delays have also resulted in additional
costs to the U.S. government and lost profit for project funding partners. For
example, AAFES estimates that it is losing $500,000 of profit for each month
that the exchange facility is not open.

Although these problems exist, the Air Force has made significant
improvements in its oversight and control over the project. For example, the
Air Force established standardized policies and procedures for reviewing
change orders and invoices. Improvements in controls over payments and
change orders have minimized future risks of paying for unapproved work or
fraudulent billings for work not performed.

Cost, schedule, and construction deficiencies affected other projects built by
German government consfruction agents in the KMCC area. For example,
underground electrical ducts at Ramstein Air Base flood with water causing
runway lights to malfunction. A freight terminal on the air base was also built
with structural deficiencies that resulted in its temporary evacuation.

United States A ifity Office
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Mr. Chairman and Members of the Committee:

Thank you for the opportunity to discuss our findings on the current status
of the Kaiserslautern Military Community Center (KMCC) construction
project. This testimony is a 1-year update to our testimony before this
committee in June 2007, which detailed the problems facing the project.
In June 2007, we testified that the KMCC was experiencing cost, schedule,
and construction quality problems that raised questions about when the
project would be completed and at what cost, At the time of our
testitnony, there were few workers on-site, the building’s roof was leaking,
and German police and Air Force Office of Special Investigations (AFOSI)
agents were seizing documents as part of ongoing criminal investigations.
In addition, the projected total cost of the project had increased
substantially because of delays, rework, and the appreciation of the euro
versus the U.S. dollar. Our 2007 testimony also detailed construction
management failures by the Landesbetrieb Liegenschafts-und
Baubetreuung's office in Kaiserslautern (LBB-Kaisersl 1), the German
construction agent charged with managing the project for the U.S. forces.
In addition, our testimony detailed control weaknesses within the Air
Force that contributed to the problems for the project. This testimony
provides an update on the status of the KMCC project and its problems,
and makes an assessment of whether other construction projects in the
area have experienced similar problems.

As we previously reported, the KMCC, an 844,000 square foot facility, is
one of many projects that were initiated at Ramstein Air Base to upgrade
capabilities of the base as a result of the consolidation of military bases in
Europe. It is intended to provide lodging, dining, shopping, and
entertainment for over 50,000 U.S. military and civilian personnel and their
families in the Kaiserslautern, Germany, area. Project highlights include a
350-room visiting quarters, sports bar, name-brand restaurant, food court,
and numerous retail businesses. Funding for the KMCC was provided from
a variety of sources including nonappropriated funds from the Army and
Air Force Exchange Service (AAFES) and the Air Force Services Agency

*GAQ, Military Construction: Observations on Mismanagement of the Kaiserslautern
Military Community Center, GAO-07-1039T (Washington, D.C.: June 28, 2007).
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(AFSVA), * military construction appropriations, and the Rhein Main
Transition Program (RMTF) funds.’ Construction on the KMCC began in
November 2003 and was planned to be completed in early 2006.

In addition, we previously reported that the activities of U.S. forces
personnel in Germany are to be carried out in accordance with the
provisions of the North Atlantic Treaty Organization’s Status of Forces
Agreement and various implementing agreements. The KMCC, like other
military construction projects in Germany, is governed by one such
agreement, the Auftragsbaugrundsaetze 1975 (ABG-75) Administrative
Agreement. ABG-75 provides that U.S. forces are to coordinate
construction planning with the German government to ensure the
optimum use of German design and construction capacities. For the
KMCC, the responsibility for construction resided with LBB-
Kaiserslautern, a German government construction agency.

As requested, this testimony updates our findings on the status of the
project and problems affecting the KMCC. Specifically, the testimony will
describe (1) the current status of the KMCC construction project,
including projected costs, projected construction completion dates, and
status of ongoing investigations; (2) whether oversight and internal control
iraprovements have been made by the Air Force since our last testimony;
and (3) whether other projects recently completed in the KMCC area have
experienced problems similar to those affecting the KMCC.

To address our objectives, we conducted interviews with Air Force
personnel responsible for the KMCC project. In addition, we interviewed
officials from LBB-Kaiserslautern, AAFES, AFSVA, and the U.S. Army
Corps of Engineers. We also interviewed officials from the Department of

“AAFES is a joint military activity providing merchandise and services to active duty, guard
and reserve members, military retirees, and their families. AAFES uses earnings to improve
troops’ quality of life and to support morale, welfare, and recreation programs. AFSVA
provides combat support and community service programs that enhance the quality of life
for Air Force members and their families. AFSVA programs include lodging, youth
programs, and sports and fitness programs.

*The closure of the Rhein Main Air Base is part of the RMTP where the United States and
Germany agreed to return the base to Germany. In refurn, Germany allowed the relocation
of the base’s key airlift capability to Ramstein and Spangdahjem Air Bases. As part of the
agreement, the Federal Republic of Germany, federal states of Rheinland-Palatinate and
Hessen, city of Frankfurt, and Fraport AG Frankfurt Airport Services Worldwide agreed to
provide funds to upgrade the facilities at R in and Sy Air Bases, includi
about 14 million euros for the KMCC.

Page 2 GAO-08-923T
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State and officials from the Federal Republic of Germany's construction
division. We obtained and reviewed project plans, cost completion
analyses, and other relevant documents related to the design and
construction of the KMCC. We aiso compiled Air Force and LBB-
Kaiserslautern cost estimates for the various cost elements associated
with the KMCC. We physically inspected the KMCC and other recently
completed facilities on Ramstein Air Base. See appendix I for more details
on our scope and methodology.

Because of ongoing investigations, we were not able to fully explore and
discuss the details of fraud investigations with AFOSI and the German
police, which limited the scope of our audit work.

We conducted this performance audit from Novermber 2007 through June
2008 in accordance with generally accepted government auditing
standards. Those standards require that we plan and perform the audit to
obtain sufficient, appropriate evidence to provide a reasonable basis for
our findings and conclusions based on our audit objectives. We believe
that the evidence obtained provides a reasonable basis for our findings
and conclusions based on our audit objectives.

Suramary

Approximately 1 year after our initial testimony and over 2 years after the
KMCC’s originally scheduled construction completion date, the project
continues to experience significant cost and schedule uncertainty along
with construction quality problems and ongoing criminal investigations.
Since our testimony in June 2007, limited progress has been made on
KMCC construction, and there are still no accurate estimates of how much
the total project will cost or when it will be completed. Delays in reaching
completion agreements with major contractors have contributed to the
lack of progress over the last year. In addition, major construction
deficiencies, such as the leaking roof and improperly installed kitchen
exhaust ducts, which we discussed during our inifial testimony, are just
now beginning to be corrected. For example, in February 2008, a $2.7
million’ contract was awarded for the first of four phases of repair work
on the leaking roof, and in May 2008, a $1.2 million contract was awarded

*For all contract and cost amounts accounted for in euros, we converted costs into U.S.
dollars at the specific conversion rate estimated by Air Force officials for that specific cost
element. In cases where the Air Force did not have a specific conversion rate set for a cost
element, we converted the cost at a rate of .66 euros per dollar, which was the most recent
conversion rate used by the Air Foree for planning purposes.
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for the second phase of roof repairs. However, long cracks in concrete
floors have been identified since our June 2007 testimony, which raise new
concerns about construction quality and could result in additional time
and cost to repair. While the number of workers on-site has increased in
recent months, it is unclear whether the number and type of workers are
sufficient to complete construction by LBB-Kaiserslautern’s current
projected date of January 2009. This projected date only represents
construction corapletion; however, the facility will not be open to the
public for about 4 months following construction completion. Finally,
criminal and civil investigations continue to surround the project and
indictments are expected, according to AFOSI agents.

There are no accurate estimates of how much the total KMCC project will
cost because the Air Force does not track all project costs. While the Air
Force actively tracks what it considers to be core construction-related
costs, tens of millions of doHars of other project costs are not included in
Air Force cost estimates. Specifically, costs that are not included in the
estimates are design costs, foreign currency fluctuation costs, costs for
roof repair and other rework, personnel costs, and costs for furniture and
equipment. Foreign currency fluctuation costs are of particular concern
because of the significant appreciation of the euro versus the U.S. doliar
since inception of the project. In total, the euro has appreciated 35 percent
against the U.S. dollar since construction began on the KMCC in
November 2003. In addition, contingencies to fund items such as potential
hindrance claims® and repairs to floor cracks are not included in the
estimated construction costs for completion. When taking into account all
estimated costs, the total cost of the project will likely exceed $200
million. This figure was derived by consolidating numerous Air Force cost
estimates captured in different accounts, such as military construction
funds, non-appropriated funds, and operations and maintenance funds.
Project delays have also resulted in additional costs to the U.S.
government and lost profit for AAFES and AFSVA. For example, AAFES,
responsible for management of the new exchange, estimates that it is
losing $500,000 of profit for each month that the exchange facility is not
open. In addition, the Air Force also estimates that the U.S. government is
paying an additional $90,000 each month when personnel traveling at the
government’s expense must stay off base because the hotel portion of the
KMCC remains unfinished.

*Hindrance claims refer to claims against the United States for additional costs contractors
incurred because of interruptions of contractor work.
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Although problems exist with the project, the Air Force has made
significant improvements in its oversight and internal controls. In June
2007, we reported that Air Force officials did not have adequate or
appropriately qualified personnel assigned to the project and did not have
effective oversight policies and controls in place. In the last year, the Air
Force created the Resident Director’s Office (RDO), which centralized
management of the KMCC project and established standardized policies
and procedures for reviewing invoices and change orders. According to
the Air Force, the RDO has 29 personnel, which is a significant increase
over the 8 oversight personnel initially assigned to the KMCC project. To
minimize future risks of paying for unapproved work or fraudulent
billings, the Air Force has also standardized its invoice and change order
review processes. Finally, at various times in 2007 and 2008, senior Air
Force officials engaged officials from the Department of State and the
Federal Republic of Germany in an effort to identify options for generating
progress on the project.

Other projects recently completed in the KMCC area have also
experienced problems similar to those affecting the KMCC. According to
the Air Force, several recent projects built by LBB-Kaiserslautern
associated with the RMTP on Ramstein Air Base have experienced
significant cost and schedule growth as weil as construction deficiencies.
For example, the lights on the new south runway built on Ramstein Air
Base are affected by a construction defect that allows groundwater to
collect in the underground ducts and manholes that contain electrical
components used to control the lights. The Air Force has repeatedly lost
the capability to operate certain lights as a result of power outages caused
by water intrusion to the lighting system and, when power outages occur,
has been forced to divert aircraft to other air bases during periods of low
visibility. The south runway also suffers from poor water drainage, in
general, which at times causes large ponds to form between the south
runway and adjacent taxiways. These ponds attract large waterfowl, which
pose a safety risk to aircraft using the runway. Another reported example
of construction deficiencies is illustrated by the newly constructed freight
terminal, which must rely on additional support columns as a precaution
to prevent the building’s roofs from collapsing. Because of structural
integrity issues, 41 additional colurans were installed in the freight
terminal to provide additional support to the roof.
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Progress on the
KMCC Has Been Slow,
Quality Problems
Persist, and Project
Costs Are Unknown

Approximately 1 year after our initial testimony and over 2 years after the
KMCC's originally scheduled construction completion date, the project
continues to experience significant cost and schedule uncertainty along
with construction quality problems and ongoing criminal investigations.
Since our testimony in June of 2007, limited progress has been made on
KMCC construction, and estimates of how much the total project will cost
or when it will be completed are uncertain. Total project costs are
uncertain because the Air Force does not track all costs associated with
the project. Specifically, tens of millions of dollars related to design,
foreign currency fluctuation, rework, personnel, and furniture and
equipment costs are not included in the Air Force’s cost to date or
estimate for construction completion of the project. Contingencies to fund
items such as potential hindrance claims are also not included in the
estimated costs for construction completion.® When including all estimated
costs, the total cost of the project will likely exceed $200 million.

Limited Progress Has Been
Made

QOver the past year, limited progress has been made on constructing the
KMCC, and the project’s construction completion date is uncertain.
Figures 1 and 2 show comparisons of the project when we visited in 2007
and during our last visit in May 2008, The comparison of the KMCC food
court area shows that other than some wall finishes and floor tiles being
installed, the area remains essentially the same and still requires finishing
work and the installation of the food court restaurants. Overall, relatively
few contractor employees were on-site from the time of our initial site visit
in May 2007 through early 2008, as LBB-Kaiserslautern experienced
repeated delays in reaching agreements with major contractors to return
to work. While LBB-Kaiserslautern reached completion agreements with
its major contractors in March 2008, and the number of workers on-site
has increased since that time, it is not clear if the number and type of
workers are sufficient to sustain production and meet LBB-
Kaiserslautern's new estimated construction completion date of January
20089. This projected date represents construction completion; however,
the facility will not be open to the public for about 4 months following

“The German government has loaned the project 25 million euros since our 2007 testimony
to finance rework and repairs, prepay invoices, and setile contractor hindrance claims.
German officials stated to us that complete reimbursement for this loan from the United
States is expected. However, the Air Force contends that it will not pay for any expenses
related to rework or repairs to deficient construction. For transparency purposes, we
consider that all expenses funded by proceeds from the loan are part of the total project
cost regardless of which party is ultimately responsible for financing each specific cost.
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construction completion. Moreover, because LBB-Kaiserslautern has not
met earlier construction schedules and the estimated construction
completion date has continued to slip, we are concerned about LBB-
Kaiserslautern’s ability to manage actions needed to achieve the January
2009 estimated construction completion date.

Figure 1: Comparison of the KMCC Food Court Area

May 2007 May 2008
Source GAC

The comparison of the KMCC name-brand restaurant shows that the
restaurant still requires painting, wiring, and other finishing work similar
to that needed in 2007.

Page 7 GAO-08-923T
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Figure 2: Comparison of the KMCC Name-Brand Restaurant

May 2007
Source GAO.

May 2008

In addition, major construction deficiency problems, such as the leaking
roof and improperly installed kitchen exhaust ducts, which we discussed
in our 2007 testimony, are just now being repaired. For example, contracts
were recently awarded for the first two of four phases of repair work on
the leaking roof, and most of the deficient ductwork has been removed.
However, additional problems, such as several long cracks in the concrete
floor of the AAFES store, have been identified by the Air Force since our
last testimony. LBB-Kaiserslautern has retained an expert consultant to
investigate the floor cracks, and the consultant’s report recommends that
Jjoints be cut into the floor to contro} further cracking. The actual scope of
the floor repair work and associated cost and schedule impacts are not
known at this time. Figure 3 shows an example of these cracks. The pen in
the photograph is provided for scale.
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238

Figure 3: Example of Floor Cracks in the KMCC

Source GAO

Final Costs of the KMCC
Project Are Still Unknown

Because the Air Force does not track the total cost of the KMCC project,
there are no accurate estimates of how much the total KMCC project will
cost. Cost estimates provided by the Air Force primarily include core
construction-related costs and do not account for millions of dollars in
other costs related to the KMCC project. When all project-related costs are
taken into account, the total cost for the project will likely exceed $200
million.” This figure was derived by consolidating numerous Air Force cost
estimates captured in different accounts, such as military construction
funds (MILCON), non-appropriated funds, and operations and
maintenance funds. According to Air Force officials, approximately $121
million has been spent on core construction-related costs for the KMCC as

"Estimates for each independent, cost element were developed by the Air Force and
German government officials; however, our review of these estimates in aggregate resuited
in confidence that the overall project cost will likely exceed $200 miltion.
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of March 31, 2008. In addition, Air Force officials estimate that an
additional $41 million in construction-related costs are required to
coraplete the project. However, this estimate only relates to those costs
that the Air Force tracks for reporting purposes. Not included in the Air
Force's estimate are design costs, costs of rework to repair known
construction deficiencies, foreign currency fluctuation costs, costs for
furniture and equipment, some costs for secondary services,® and costs for
the numerous Air Force personnel reassigned from other projects in order
to help manage the KMCC construction project. For example, the Air
Force cost estimate does not fully reflect the effect of the weakening
dollar compared to the euro because payments from MILCON funded
project components to cover losses due to foreign currency fluctuation are
drawn from a separate account that the Air Force does not track as part of
this project. Table 1 shows the Air Force cost estimate for core
construction-related expenses along with additional costs associated with
the project. As the table shows, an accurate estimate on the total cost of
the project is not possible because of a number of unknown expenses,
such as the Air Force's liability for contractor hindrance claims.

“Secondary services, also called soft costs, include work performed by construction
inspectors who are responsible for ensuring that installed work meets the terms of the
contract and checking that invoices correctly reflect the work performed. Secondary
services also include consulting and logistical support services.
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Table 1: KMCC Estimated Project Costs

Cost Component {dollars in miilions)

Air Force/
L.BB-Kaisersiautern
cost estimate

Air Force estimated construction costs

Construction costs paid®* 1217
Construction costs to complete the project *° 41.2
Project costs not included in Air Force construction cost estimates
Additional roof repair costs 10.8
Additional kitchen duct repair costs 1.2
Secondary services 8.7
MILCON foreign currency fluctuation costs 8.6
Design costs” 8.4
Furniture and squipment’ 16.3
Total quantifiable costs 2139
Unguantifiable costs
Contractor hindrance claims Unknown
Repairs to cracking concrete Unknown
Air Force staffing to manage the KMCC Unknown
Total project cost Unknown

Saurce® Aur Furce (for all quantihable project Gosts)

*Construction costs include costs for cenain Y services; o
costs; and supervision, inspection, and overhead provided by 1.BB-Kaiserstautem.

*Cost component was included in original project d 1o Congress di

i andr ppropi funds esti

Additional clarification on selected project costs not included in the Air
Force's construction cost estimate is provided below.

Construction deficiency repairs. Deficient construction has been
identified on major building components, including the roof and kitchen
exhaust ducts. LBB-Kaiserslautern is taking steps to contract for repairs to
correct these deficiencies.

« Roof damage. Significant sections of the roof reguire repair or
replacement. The current plan is to complete repairs to the roof in four
phases. The first phase of repairs is expected to cost $2.7 million and is
included in the Air Force's construction cost estimate, which according
to the Air Force is being paid for primarily with funds withheld from
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the original roof contractor. Costs for repair phases two through four
are estimated by the Air Force to cost about $10.8 million and are not
included in its construction cost estimate. U.S. government funds
remaining from the original roof contract are being used to fund the
majority of phase one repairs; therefore, the phase one repair cost is
reflected in the Air Force’s construction cost estimate. Funds for repair
phases two through four are initially being funded by the German
government, and the Air Force excludes these costs in its construction
costs to complete the project.

« Kitchen exhaust ducts. The kitchen exhaust ducts installed in the
KMCC do not comply with U.S. National Fire Protection Association
standards specified by the Air Force. LBB-Kaiserslautern has
completed the design for repairs to the exhaust ducts and is negotiating
with its contractor a final price for their installation. The estimated
installation cost is approximately $1.8 million. In early 2007, the Air
Force agreed to pay for $600,000 of the rework and has included that
amount in ifs construction cost estimate, but has not included the rest
of the repair cost as part its construction cost estimate.

« Secondary services. As the project has progressed, the Air Force has
retained several contractor personnel to provide construction inspection,
engineering, consulting, and other secondary services. For example, since
January 2005 the Air Force has contracted for construction inspectors
who are responsible for, among other things, ensuring that installed work
meets the terms of the contract and checking that invoices correctly
reflect the work performed. The cost for most of these secondary services
is not included in the Air Force's construction cost estimate. Air Force
officials indicated that some of the Air Force’s technical consultants were
also supporting other projects, but that the majority of their work involved
support on the KMCC. Since the majority of work performed under these
secondary services contracts relates to the KMCC project, we have
included the cost of these contracts in the Air Force’s estimate.

Foreign curreney fluctuation. Since the start of the project in 2003, the
euro has appreciated 35 percent relative to the U.S. dollar. Because KMCC
contractors are paid in euros but KMCC project funds are budgeted in
dollars, the Air Force is susceptible to paying more when the dollar loses
value. In addition, this risk has been magnified by the 2-year delay in
completion of the project. Since the June 2007 testimony alone, the euro
has appreciated by 15 percent, from $1.35 to $1.55. As a result of the
devaluation of the dollar, nonappropriated fund payers (AAFES and
AFSVA) have paid about $31.9 million in foreign currency fluctuation
expenses, and appropriated MILCON funds have paid $8.6 million since
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the project’s inception. The Air Force includes nonappropriated fund
foreign currency fluctuation costs in its construction cost estimates.
However, because MILCON foreign currency fluctuation costs are paid
from a separate account, the effect of foreign currency fluctuation is not
reflected in the Air Force's construction cost estimate.” Therefore we have
included in the estimate based on the Air Force’s reported numbers the
actual foreign currency fluctuation costs paid to date associated with
MILCON funds. In addition, the Air Force also did not include an
allowance for future foreign currency fluctuation costs associated with
MILCON funding. Based on the trend of the strengthening euro, these
foreign currency fluctuation costs will only increase as MILCON expenses
increase. Figure 4 shows the trend in the strengthening of the euro against
the U.S. dollar over the past several years.

“Costs associated with foreign currency fluctuation for appropriated MILCON funds are
paid from a central MILCON foreign currency fluctuation account and are not charged
directly to projects.
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Figure 4: Currency Exchange Rates for Euros since 2003
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In addition to the estimated expenses listed above, there are still a number
of significant costs associated with project corapletion that have not been
estimated. These items include potential hindrance claims, repair of
cracking concrete, and Air Force personnel costs for staff needed to
manage the KMCC’s construction. Depending on the resolution of these
unknown costs, the total cost of the KMCC project could increase
substantially before completion.

« Hindrance claims. As a result of delays to the project, the Air Force
expects that contractors will submit claims for additional costs
incurred from being hindered in their performance. As of June 1, 2008,
LBB-Kaiserslautern had forwarded change order requests for
contractor hindrances totaling $8.2 million (5.4 million euros) to the Air
Force. However, the Air Force has denied the requests because it
contends that they are not substantiated. In anticipation of contractors
making formal hindrance claims—that must meet a prescribed legal
standard and would be adjudicated through the German courts—the
Air Force has retained a consultant” to evaluate the history of the

*The cost of this claims consultant is included in the secondary services cost estimate.
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project and prepare the Air Force’s claims defense strategy.” At this
time, the Air Force's potential exposure to claims is unknown.

+ Concrete cracking. Long cracks have been identified by the Air Force
at various locations on concrete floors of the KMCC subsequent to our
2007 site visit. A German court appointed an expert consultant to
determine the severity of the cracks and identify their causes. The
consultant’s report, issued in March 2008, indicates that joints will need
to be cut into the floor to keep additional cracks from occurring. LBB-
Kaiserslautern subsequently initiated design work to detail the scope of
the repairs. The Air Force expects that LBB-Kaiserslautern will award a
contract for the repairs in July 2008. At this time, the cost of repairsis
unknown. (See fig. 3 for an example of these cracks).

« Air Force personnel costs for staff managing the KMCC.
According to the Air Force, a team of 29 military, civilian, and
contractor personnel manage the KMCC construction project. They are
responsible for financial management, claims management, design and
construction management, and stakeholder operations. This team
coraprises 6 military officers and enlisted personnel, 10 civil service
employees, and 13 contracted employees. The cost of the salaies and
benefits for military and civil service employees who have been
reassigned from other projects to assist in managing the KMCC project
since its inception in 2003 is a real cost of the project but is not
included in the Air Force's overall cost estimate. This cost is difficult to
quantify because the military and civilian personnel occasionally work
on other projects, and it is not clear how their time is apportioned
among projects.

Federal Republie of Germany funds. The extent to which project cost
increases will be borne by the Air Force and its funding partners is
unknown because of uncertainties regarding the $37.9 million (25 million
euros) committed by the German government for the project. The German
government allocated $15.2 million (10 million euros) to pay contractors’
invoices against change orders that had not yet been approved by the Air
Force. According to the Air Force, only $8.6 million (5.7 million euros)
were actually expended by LBB-Kaiserslautern prior to the funds expiring
at the end of calendar year 2007. According to the German officials, this
initial $8.6 million amounts to a loan, and the Air Force stated that it will

“The consultant is also investigating if there are areas where the Air Force may be able to
recover costs for problems caused by designer or contractor errors.

Page 15 GAO-08-923T



245

reimburse this amount when it approves the change orders and makes
payment against the associated invoices. The additional $22.7 million (15
million euros) are planned to be used by LBB-Kaiserslautern to fund
contracts for rework items, such as roof repairs and kitchen exhaust duct
replacement, and may also be used to settle contractor hindrance clairas.
In discussions with us, German officials characterized the $22.7 million (15
million euros) as a loan as well and said that they expected full repayment
of funds. However, Air Force officials contended that they will only pay
for valid work under the original KMCC contract and will not pay for
rework. In light of these opposing views, for transparency purposes, all
expenses paid from the German funds are incorporated into the total
project cost regardless of which party is ultimately responsible for
financing them.

Delayed Completion Has
Caused Opportunity Costs
to Grow

As aresult of the delayed KMCC project completion, AFSVA and AAFES,
two major funding sources for the project, have experienced negative
financial effects. Both AFSVA and AAFES invested in the project with the
expectation of returns being generated in early 2006, the project’s original
construction completion date. However, the delayed completion has
resulted in lost profits and in turn reduced the amount of funds AAFES
and AFSVA can provide to military communities for morale, welfare, and
recreation. For example, AAFES estimates that every month the KMCC'’s
opening is delayed, AAFES loses approximately $500,000 in net profits
from stores such as the base exchange and food court restaurants. In total,
AAFES estimates it will have lost more than $14 million in net profits by
the time construction is estimated to be corpleted in January 2009. Also,
the unavailability of the 350 hotel rooms to be completed in the KMCC
Visitors Quarters results in the U.S. government paying more for lodging
on the local economy. According to an Air Force estimate, on average
each month that the opening of the hotel is delayed results in the U.S.
government paying an additional $90,000 for off-base lodging of displaced
personnel” traveling at the government’s expense. Estimated increases in
off-base housing costs will total $2.9 million dollars if construction is
completed in January 2009.

’zDisplaced personnel include military and civilian personnel in teraporary duty status from
the Air Force and other agencies, as well as contractors who are eligible for military
lodging.
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Criminal and Civil
Investigations Continue to
Surround the KMCC and
Other Projects

In our June 2007 testimony, we reported that several Air Force and LBB-
Kaiserslautern personnel involved in management of the KMCC and other
RMTP projects were under investigation by AFOSI and German police for
a variety of issues, both criminal and civil. AFOS! officials stated that the
cases have matured significantly since that time; however, formal
indictments have not yet been made. Because the investigations are still
active, AFOSI is limited as to the information it can disclose. However
officials did state that investigations involve U.S. military and civilian
employees, employees of LBB-Kaiserslautern, and KMCC trade
contractors. These individuals are being investigated for offenses such as
dereliction of duty and bribery.

The Air Force Has
Improved Controls
over the KMCC
Project

The Air Force has made significant improvements in its oversight and
internal controls over the KMCC project. As stated in the June 2007
testimony, the Air Force had failed to institute effective management
oversight and internal controls in order to mitigate the high risk of the
project. Specifically, the Air Force lacked standardized policies, did not
have sufficient staffing to oversee the project, was not thoroughly
reviewing invoices, and was approving change orders and payments on the
project without proper documentation. In the last year, the Air Force
created the RDO, which centralized management oversight of the KMCC
project and brought together appropriate personnel specializing in
financial management, claims management, design and construction
management, and stakeholder operations. The Air Force has also
standardized its invoice and change order review processes to minimize
future risks of paying for unapproved work. The Air Force trained and
appointed certifying officers and accountable officials for the KMCC
project to ensure that personnel authorizing payments are aware of their
fiduciary responsibilities. Finally, during 2007, serdor officials within the
Air Force engaged officials from the Department of State and the Federal
Republic of Germany in an effort to encourage progress on the project.

Establishment of the RDO
and Improvements in
Invoice and Change Order
Reviews

In August 2007, the Air Force established the RDO to centralize control
over all aspects of the KMCC project. According to the Air Force, the RDO
has 29 personnel, which is a significant increase from the 8 oversight
personnel initially assigned to the KMCC project. These 29 personne] are 6
military officers and enlisted personnel, 10 civil service employees,” and

As previously discussed, salary and benefit costs for the military and civil service
employees are not included in the overall project costs.
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18 contracted employees. The RDO is divided into four branches: financial
controls, ABG-75 administration, engineering, and operations/quality
assurance. The Air Force also standardized policies and procedures for the
four RDO branches, which are documented in an official operating
instruction manual for the KMCC project. The documented policies were a
measurable improvement from the one-page flowchart used during our
last visit in 2007. As part of the establishment of the RDO, the Air Force
also appointed and trained 9 certifying officers and accountable officials.
Certifying officers are responsible for certifying vouchers for payment.
Accountable officials provide source information to a certifying officer to
support a decision to certify a voucher for payment or to disburse funds.
Appointment and training of these types of officials are key to ensuring
that appropriate controls are in place over payments made by the Air
Force. The RDO also includes 6 quality assurance engineers and
technicians responsible for performing technical reviews of designs and
conducting daily surveillance of the work site.

Since creating the RDO, the Air Force has also improved its review
process for invoices. During our initial visit last year, we reported how Air
Force management instructed its staff to certify for payment invoices with
items included in unapproved change orders and items that exceeded
quantity limitations specified in contracts. The Air Force has since revised
its policy and now rejects invoices for quantities in excess of contracted
amounts and also rejects invoices with items included in unapproved
change orders. For example, if the Air Force receives an invoice that
contains charges for items contained in unapproved project change
orders, the Air Force will reject the invoice and refuse payment until LBB-
Kaiserslautern submits an invoice that only lists iteras that have been
approved by the Air Force. In addition, the Air Force has gone back on
prior invoices and recouped amounts previously paid in excess of
contracted quantities.

Involvement of Senior Air
Force Officials

Beyond improvements over internal controls and the establishment of the
RDO, senior Air Force, Department of State, and German government
officials have also increased oversight of the project. Beginning in August
2007, the U.S. Air Forces in Europe Vice Commander, the U.S. Ambassador
to Germany, and the heads of the German Ministry of Construction and the
German Ministry of Finance started meeting regularly to discuss problems
facing the KMCC. These repeated meetings between U.S. and German
officials prompted the German government to provide $37.9 million (25
million euros) to the project for backlogged change orders and repair
work. According to the Air Force, German support is essential for a
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successful corapletion of the KMCC project. The Air Force's expectation is
that by maintaining strong relationships among senior officials, it will
ensure that those running the KMCC project are able to better organize,
prioritize, and execute the project. Unfortunately, this joint effort has not
yet expedited KMCC construction to an acceptable pace according to Air
Force officials.

Other Recent U.S.
Projects on Ramstein
Air Base Have
Experienced Similar
Problems

Other projects recently completed in the KMCC area managed by LBB-
Kaiserslautern have experienced problems similar to those affecting the
KMCC. Air Force officials report that several recent projects on Ramstein
Air Base experienced cost and schedule growth, including projects that
were delivered by LBB-Kaiserslautern months after the ptanned delivery
dates. In addition, several projects were delivered with construction flaws
that have caused flights to be diverted and have affected the processing of
freight shipments. According to the Air Force, it has experienced fewer
problems with less sophisticated projects, such as the construction of
more than 1,000 new rilitary family housing units in the KMCC area and
the construction of an indoor pool on Ramstein Air Base, that were
managed by LBB-Kaiserslautern. However, construction of these projects
is not comparable to the scope and complexity of constructing the KMCC
building, runways, and other operational facilities.

Cost and Schedule Growth
of Other Projects

Numerous recent projects associated with the RMTP built on Ramstein Air
Base by LBB-Kaiserslautern have experienced significant cost growth,
according to the Air Force. Several of these projects have also not
received final bills from LBB-Kaiserslautern despite being turned over to
the United States more than a year ago. Therefore, the final costs of the
projects are still unknown. In addition, many of the same group of projects
managed by LBB-Kaiserslautern also experienced significant schedule
growth according to the Air Force, including projects that were delivered
months after their scheduled completion dates.

Construction Deficiencies
of Other Recently
Completed Projects

Construction deficiencies experienced on several of the RMTP projects
built by LBB-Kaiserslautern add to the concerns associated with cost and
schedule growth. Specifically, there have been several projects where
faulty construction has resulted in safety concerns, building evacuations,
and potentially reduced useful lives of facilities. Below are examples of
such problems.
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South runway. This runway was recently built on Ramstein Air Base in
order to upgrade the base’s capabilities in support of overseas missions,
including those in Irag and Afghanistan. However, the runway lights are
adversely affected by a construction defect that allows groundwater to
collect in the underground ducts and manholes that contain electrical
components used to control the lights. The intrusion of water has
damaged electrical components resulting in power outages to the lights.
These lights are crucial for operations because they allow aircraft to land
during times of extremely limited visibility. According to the Air Force,
because of the lighting failures, aircraft could not land during periods of
limited visibility from Noveraber through December 2007 and flights were
diverted to other bases in Europe. Portable lights have been used to
temporarily resolve the problem. Additionally, water is pumped from the
manholes as an ongoing maintenance activity that according to Air Force
officials, has cost about $65,000 to date. Finally, during rainy periods,
several large ponds developed between the south runway and adjacent
runways and taxiways because of poor water drainage. These ponds,
which were several acres in total area during our visit in March 2008, have
attracted large waterfowl, which pose a safety hazard to aircraft using the
runway. Figure 5 shows one of these large ponds. Studies and court
actions are currently under way to resolve these issues.
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Figure 5: Example of Large Pond Next to Ramstein’s South Runway

Soutce GAO

Freight terminal, This large 100,000 square foot material handling facility
was constructed to assist in processing freight shipments to and from
overseas locations. However, deficiencies with the structural steel that
frames the freight terminal required evacuation of the building until
additional support columns could be installed. According to the Air Force,
because of material fabrication issues, insufficient welds, and undersized
conmnections, the steel structure that supports the freight terminal building
was determined to be at risk of collapsing. As an interim safety measure,
41 additional support columns were installed to bolster the structural
integrity of the facility. According to the Air Force, these additional
supports effectively reduce the open area in the center of the facility and
affect freight processing operations. For example, forklifts are restricted
in maneuvering and cannot access certain areas. Figure 6 shows an
example of the additional support columns installed within the freight
terminal building. A permanent resolution will be determined by legal
proceedings that are currently ongoing in the German courts. In addition,
officials were concerned that a building attached to the freight terminal
was also structurally deficient as a result of potentially insufficient welds
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on the structural steel. Because of these concerns, the building was
evacuated from July through September 2007 while additional support
columns were installed. An inspection completed in March 2008 confirmed
that the structural steel was, in fact, installed correctly and that the
building is not at risk of collapsing. The attached building is currently
being used as intended.
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Figure 6: Example of Additional Support Column Installed in the Freight Terminal

Source GAC

+ Hot cargo pad. A large concrete area intended to be used for loading live
munitions onto aircraft destined for overseas locations such as Iraq and
Afghanistan was recently built near the Ramstein Air Base runway.
However, when building the concrete pad, contractors did not install
dowels between adjacent concrete slabs as is typically done in this type of
construction. Because the dowels were not installed, Air Force officials
stated that differential settling of the concrete slabs could result in damage
to the cargo pad and reduce its useful life. The Air Force is currently
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negotiating with LBB-Kaiserslautern to determine what, if any, actions will
be taken to address this issue. While this does not represent a safety risk,
the reduced life span of the cargo pad could resuilt in the Air Force
spending money for repair or replacement earlier than would normally be
expected.

Concluding
Comments

Although the Air Force has made measurable improvements in its
oversight and contro] of the KMCC since our last testimony, the project
remains at risk because of schedule and cost uncertainties. With few
visible changes, no reliable construction completion date, rising repair
costs, and continuing construction quality problems, the KMCC will
continue to be a high-risk project. Even after the KMCC is completed and
open, it will likely take years before all issues related to this project,
including litigation and potential construction quality problems, are
resolved.

Mr. Chairman and Members of the Committee, this concludes our
statement. We would be pleased o answer any questions that you or other
members of the committee may have at this time.

GAO Contacts

For further information about this testimony, please contact Gregory Kutz
at (202) 512-6722 or kutzg@gao.gov or Terrell Dorn at (202) 512-6293 or
dornt@gao.gov. Contact points for our Offices of Congressional Relations
and Public Affairs may be found on the last page of this testimony.
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Appendix I: Scope and Methodology

To determine the current status of the Kaiserslantern Military Community
Center (KMCC) construction project, including projected costs, cost
completion analyses, projected construction corapletion dates, and status
of ongoing investigations, we interviewed officials from the Air Force at
Rarostein Air Base in Germany, the Army and Air Force Exchange Service
(AAFES), the Air Force Services Agency (AFSVA), the U.S. Army Corps of
Engineers (USACE), the Air Force Audit Agency, the Air Force Office of
Special Investigations (AFOSI), and the Department of State. In addition,
we interviewed officials from Landesbetrieb Liegenschafts-und
Baubetreuung office in Kaiserslautern (LBB-Kaiserslautern), the German
government construction agency; the Federal Republic of Germany’s
construction division; and the German police. We physically inspected the
KMCC facility with an Air Force project manager and observed
construction deficiencies. We also reviewed financial records and
statements in the form of contracts, change orders, and invoices to the
extent that they were available. We also compiled Air Force and LBB-
Kaiserslautern cost estimates for the various cost elements associated
with the KMCC project.

To determine whether oversight and internal control improvements have
been made by the Air Force since our last testimony, we interviewed Air
Force officials from the KMCC Resident Director’s Office. We also
interviewed officials from LBB-Kaiserslautern, AAFES, AFSVA, AFOSI and
the Air Force Audit Agency. We obtained and reviewed project
management plans, standardized policies and procedures, cost estimates,
training materials for certifying officers and accountable officials, and
other relevant documents related to project management.

To determine if other projects recently completed in the KMCC area have
experienced problems similar to those affecting the KMCC, we
interviewed Air Force officials regarding their construction projects in
Germany. We also conducted interviews with other organizations,
including USACE, AFOSI, LBB-Kaiserslautern, and the Air Force Center
for Engineering and the Environment to understand the cost, schedule,
and construction flaws experienced by other military construction
projects in the KMCC area and how they may affect the viability of future
construction projects. We also reviewed available technical expert reports
documenting construction deficiencies associated with these projects.

Because of ongoing investigations, we were not able to fully explore and

discuss the details of fraud investigations with AFOSI and the German
police, which limited the scope of our audit.
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We conducted this performance audit from November 2007 through June
2008 in accordance with generally accepted government auditing
standards. Those standards require that we plan and perform the audit to
obtain sufficient, appropriate evidence to provide a reasonable basis for
our findings and conclusions based on our audit objectives. We believe
that the evidence obtained provides a reasonable basis for our findings
and conclusions based on our audit objectives.
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Chairman WAXMAN. Without objection, we’ll proceed for 10 min-
utes on each side, 10 minutes controlled by the majority and then
10 minutes controlled by the minority, and I will start off the ques-
tions.

Mr. Kutz, when you testified before us last year, you identified
several severe construction deficiencies at this K-Town Mall. One
of these was the roof. And as you said last year, this roof had major
defects and leaked continually. As a result, the water was damag-
ing other aspects of the construction; is that right?

Mr. Kutz. Correct.

Chairman WAXMAN. Now, last year you couldn’t tell us how
much it was going to cost to fix this roof, but in your report today
y01}11 l}?ave a number. You say it is going to cost $10.8 million; is that
right?

Mr. KuTtz. That is an Air Force estimate, yes.

Chairman WAXMAN. That is a major setback. The original cost
estimate for the whole project was $131 million and now it is going
to cost more than 8 percent of that just to repair the roof. Is it pos-
sible that this number could go up?

Mr. KuTtz. Yes, it is. Because as I mentioned, the exchange rate
we are talking with for the euro—you know they’re being built in
euros. Since your hearing last year, it has gone up 16 percent and
certainly materials have gone up and other costs have gone up. So
it is possible that it will come in higher. That is yet to be deter-
mined. They are in the first and second phases of a multi-phase
roof replacement.

Chairman WAXMAN. Last year, you gave us your testimony and
this year you found even more problems. Your report describes
major cracks in the concrete. And I think we have a picture of an
example of that. Can you tell us more about these cracks? Where
else did you find them?

Mr. DORN. These cracks were in the floor. And what you are
looking at is probably defective concrete. The Germans working
with the Air Force have a consultant, who—a proof engineer they
call them in Germany who is investigating to see why that concrete
is that way. It was probably a bad mix or too much water or not
enough water. At this point, I would say it is not structural be-
cause it is on the floor. It is like a topping slab over the existing
s}llab. But it could affect whatever floor finishes go in over top of
that.

Chairman WAXMAN. Does this raise new concerns about construc-
tion quality?

Mr. DORN. Absolutely, Mr. Chairman. I would recommend that
the—in this relative lull in construction, that the Air Force and
their consultants go over that facility with a fine toothed comb
looking for other quality control issues.

Chairman WAXMAN. Some of these defects we heard about last
year, some of these are new. Are you worried that there might be
other defects that aren’t readily visible? In other words, defects
that you wouldn’t see just by walking around?

1 lfYIr. DorN. That’s correct. I do expect that they will find latent
efects.

Chairman WAXMAN. General, how much is it going to cost to re-
pair the concrete?
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General ROGERS. Sir, I don’t know. That is in the German courts
and Germany is fixing the cracks.

Chairman WAXMAN. I understand that contractors make mis-
takes, but these are serious flaws. The Air Force should have peo-
ple inspecting the architectural plans before the designs are ap-
proved and they should have people overseeing construction, before
things are installed incorrectly, but that didn’t happen here.

I would like to ask a few questions about when the K-Town mall
project will be completed. General, as I understand it, the Air Force
broke ground on this project in the summer of 2004. At that time,
the plan was for the hotel to open in December 2005 and the mall
to open July 2006; isn’t that right?

General ROGERS. That sounds right, sir.

Chairman WAXMAN. But this deadline was missed, so the next
deadline the Air Force set was April 2007; isn’t that right?

General ROGERS. Sir, the Air Force did not set those deadlines.
2005 in December was the mission due date. But when the German
construction agent told us that couldn’t be met, they established
April. We accepted that because we don’t control their schedule
really. Later slippages were the same way. They basically do this
work since we have no contracts with the construction workers
company. So every time they give us a slippage, it is a slippage.
We can complain, but it is up to them to respond and fix schedules.

Chairman WAXMAN. Mr. Kutz, according to your report, the cur-
rent plan is for the project to be turned over in January 2009. Is
that your estimate?

Mr. Kutz. No. We really don’t have an estimate. We haven’t seen
a legitimate estimate. As Mr. Dorn mentioned in his opening state-
ment, middle to late 2009 is probably the best case scenario where
you’ll actually see people shopping and staying at the hotel. But
there is no estimate right now that we’re comfortable has legiti-
mate support behind it.

Chairman WAXMAN. Is that an estimate of the completion of the
project?

Mr. Kutz. The General is going to have to answer that. We don’t
really know if there is a legitimate estimate. I don’t think there is
a legitimate—that may be the last date that they’ve thrown out
there, is January 2009. But that isn’t even really when they are
going to have people in. That was when the keys kind of get turned
over. You would have to add several months to that to do the final
finishing and to get the restaurants ready and the hotels ready. So
that would be plus 3 or 4 months and that would be certainly the
best case scenario.

Chairman WAXMAN. Well, General, let me understand this. The
project was supposed to take 2 years, 2004 to 2006. Now the best
case scenario is that it will take at least 5 years, 2004 to 2009. Is
that the situation, best case?

General ROGERS. That’s about right, sir.

Chairman WAXMAN. Mr. Kutz, in your written testimony you
raise concerns that the project may not be finished even by this
newest projected completion date. And you just indicated some of
these a minute ago. We just don’t know for sure then when this
project is going to be completed.

Mr. Kutz. That’s correct, Mr. Chairman.
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Chairman WAXMAN. Is that correct, General?

General ROGERS. Yes, sir. I would say that the January 2009
completion date given to us by the construction agent probably has
more fidelity than any we have seen in over 2 years. But whether
or not the construction agent is able to actually pull that off, I don’t
know. I do have more faith in it than in the past, but probably
gvoluldn’t bet on it being complete by then. Maybe in a few months

elay.

Chairman WAXMAN. We also want to explore the total cost of this
project. We seem to have a disagreement among the panelists
about how much the K-Town Mall will actually cost. General Rog-
ers, you state in your testimony that your budget estimate is
$162.9 million, which is below the amount authorized by Congress.
But, Mr. Kutz, in your report you conclude that tens of millions of
dollars of other project costs are not included in the Air Force cost
estimates. So let us just walk through these.

General, construction costs paid out so far are $121.7 million and
you estimated it will take about $41.2 million more to complete
construction. That is how you got to your number of $162.9; isn’t
that right?

General ROGERS. Yes, sir.

Chairman WAXMAN. Mr. Kutz, you say this excludes other costs.
For example, it doesn’t count $16.3 million for furniture and equip-
ment; is that right?

Mr. Kutz. That’s correct.

Chairman WAXMAN. And, General, why don’t you count the cost
of the furniture? Are you going to get that furniture for free?

General ROGERS. Oh, no, sir. That was planned all along, but it
was never reported in the same channels. And questions in the
past have not been about such things as furniture. They have been
about construction. But the Air Force has tracked these costs all
along for secondary services, furniture and equipment, any other
kinds of costs that are normal in standing up a facility. And we
don’t report those numbers routinely in any construction project,
although we have them budgeted and we know what they’ll cost.
In September 2005, we submitted a new 1391, which is the form
that comes over to Congress to get approval for a total cost of a
facility. That was approved by Congress in January 2006. And we
said at that time that total costs for construction and furniture
equipment, secondary services, design, the entire bit would be a
$210 million ceiling.

Chairman WAXMAN. Mr. Kutz, does that explain what appears to
be the discrepancies in your testimony?

Mr. Kutz. Yeah. I think last year it was confusing, too, because
the Air Force representative simply focused on a construction piece.
But that is not the project. The project does include, as you men-
tioned, furniture and equipment. There are additional foreign cur-
rency translation charges that have gone against certain other ap-
propriations and there is other things like rework, design—those
are really costs of the project. So you have to look at this in a more
holistic approach. And when you look at the whole thing, you're
talking about over $200 million.

Chairman WAXMAN. And when you look at the whole thing, that
includes fixing the kitchen ducts for $1.2 million at the cost of cur-
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rency fluctuation because of these delays for another $8.6 million.
And when you add all these up, you get an estimate of $213.9 mil-
lion. That is 63 percent more than the original cost estimate of
$131.1 million; isn’t that right?

Mr. Kutz. About, yes, that’s about correct.

Chairman WAXMAN. You've also estimated how much the Air
Force pays to house officials in other hotels while this facility is
still being built. On page 16 of your testimony you say this amount
will be $2.9 million by January 2009, the best case estimate for
completion date. You also estimate the amount of revenue lost from
retail sales to be another $14 million. So if you include these
amounts, by my calculations, youre up to more than $230. And
that doesn’t even include other costs like all of the additional Air
Force staff assigned to this contract or the cost to fix the cracks in
the concrete foundation; is that correct?

Mr. KuTz. Yeah, those are related costs. Certainly they are a lit-
tle bit different in their nature. But, yes, they are resulting from
the problems and delays we are talking about. And they do—much
of that impacts soldier morale, welfare, recreation programs, as we
both mentioned in the opening there.

Chairman WAXMAN. General Rogers, I don’t understand how you
can continue to tell this committee that the project is under budget.
It seems that you're deliberately excluding millions of dollars worth
of costs just so that we get this somewhat misleading statement.
And I think the taxpayers deserve more of a clear explanation if—
could you respond to that?

General ROGERS. Yes, sir. There is no deliberate shading here,
sir. Those kind of costs to send these people off base, for example,
exist today. They existed in the past. What is lost here is an oppor-
tunity cost to save that money because it is not open. The cost
today to send people off base is not nearly what it was, say, a cou-
ple of years ago. For the first 4 months of this year, for example,
the cost to send people off base to lodging was about $1,200 a
month. It surged in May and—yeah, April/May because of an exer-
cise we had, but it is back to normal now.

Chairman WAXMAN. Well, when you take all of those costs into
consideration—you said we would incur them anyway—do you
agree with the estimate of all of them combined, $230 million?

General ROGERS. Yes, sir. But it is not the same as—it is not the
issue we're talking about here. We're talking about the controllable
parts of construction and other management controls we can have.
A lot of these costs are things that you would include in the cost
of doing business of opening any facility. We don’t include the cost
of the roof rework, the hindrance claims, concrete repair, etc., be-
cause we are under no liability to pay those.

Currency fluctuation is a major portion of this problem. Since
this project began, we've experienced a total of $47 million of ex-
penses due to currency fluctuation alone. And as you know, we
can’t control that. If the project was delivered on time top quality
in 2006, we would have paid out $32 million in foreign currency
fluctuation. The delays so far have been worth $15 million of addi-
tional foreign currency fluctuation costs. Those parts—this is the
equivalent of buy low, sell high. We set these contracts when the
dollar was at its strongest in Europe and at the same time con-
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struction contracts could be had for a minimum. Today in Ger-
many, there is what I would call a Katrina effect. Contracts are
very high, materials are up and it is difficult to bring anything in
very cheaply today. It is one reason the construction manager has
had such a difficulty in getting contractors back to work because
there are much more lucrative contracts out there to be had and
they are tied to this one settled back in 2004.

Chairman WAXMAN. Thank you very much. We’re going to have
other questions. I'm sure other Members will ask questions.

Mr. Davis.

Mr. Davis OF VIRGINIA. General Rogers, let me just understand.
Basically the fact that the euro has risen so much against the dol-
lar accounts for an important part of the cost rise?

General ROGERS. Very important part, sir.

Mr. Davis OF VIRGINIA. You have no control over that. Now, how
about in hiring the construction contractors? That wasn’t the Air
Force, was it?

General ROGERS. No, sir. We do business with the German Gov-
ernment under the international agreement known as ABG-75.

Mr. DAvIS OF VIRGINIA. Let me ask Ms. Garber. It looks like a
huge part of this problem was that the construction—the contrac-
tors in this case were German contractors hired by the German
Government and our only job was to approve the work and pay. Is
that a fair understanding or am I missing something?

Ms. GARBER. ABG-75 provides a framework for these military
construction activities to take place.

Mr. DAvIs OF VIRGINIA. Can you speak into the microphone?

Ms. GARBER. ABG-75 provides a framework for these military
construction contracts to take place.

Mr. Davis OF VIRGINIA. I understand that. And it is my under-
standing that framework, correct, that basically the hiring of the
contractors, the German Government does that, we basically ap-
prove the work and pay the government, who then pays the con-
tractors. Isn’t that the way it works?

Ms. GARBER. Article 49 of the U.S.

Mr. DAvVIS OF VIRGINIA. Just yes or no. I don’t need to get into
all of the article. Is that a correct understanding?

Ms. GARBER. The supplemental provides that the military con-
struction for the benefit of foreign forces stationed in Germany
should be carried out by German authorities. That is correct.

Mr. DAVIS OF VIRGINIA. So a lot of this problem just goes back
to the German Government, who they hired and—is that fair to
say? Let me ask GAO.

Mr. CAUSSEAUX. That’s

Mr. DAvis OoF VIRGINIA. I understand that there was some work
at one point—this is before General Rogers got into it. There was
some work that was approved and accepted that probably shouldn’t
have been accepted.

Mr. CAUSSEAUX. That’s true, sir. As far as the U.S. influence or
control over the process, the United States can request a contract-
ing approach. In this case, the United States did not opt for or did
not go for a general contractor approach. So the Germans went
with what they call trade lots. It is essentially 40 small business
or trade-lot contractors, individuals and then they attempted the—
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LBB attempted to manage that. That was a significant problem for
them. They were effectively overwhelmed.

Mr. DAvVIS OF VIRGINIA. And some of these contractors walked off
the job, didn’t they?

Mr. CAUSSEAUX. They walked off the job because they weren’t
getting paid.

Mr. DAvVIS OF VIRGINIA. They weren’t getting paid because they
weren’t doing good work.

Mr. CAUSSEAUX. It wasn’t—I don’t believe that was necessarily
the case. It was that the invoices that they were—ultimately when
they were providing their invoices and they were coming through—
because the change orders had not been approved—this is when
the Air Force stepped in and said we’re not going to pay any in-
voices for unapproved change orders. When that occurred, the fund-
ing stopped, the contractors walked off the job. That is certainly a
control that the United States had. The question——

Mr. DAVIS OF VIRGINIA. And if they had paid these contractors
and with unapproved change orders, they would probably be up be-
fore this committee trying to answer why you paid unapproved
change orders.

Mr. CAUSSEAUX. Absolutely. And there were improper payments
that had been made at a—up until a certain point and then it was
finally discovered. But the question is whether or not the United
States had the ability or the authority to inject greater oversight
and control in the process from the beginning. And the answer to
that under the ABG-75 is clearly yes.

Mr. DAviS OF VIRGINIA. But that horse is long since out of the
barn. I mean, that’s—we are where we are today.

Mr. CAUSSEAUX. That’s correct.

Mr. DAvVIS OF VIRGINIA. So, you know, we are where we are. 1
don’t know—I mean, it should be a lesson learned for the Air Force
and State and everybody else in terms of future projects, in terms
of what can go wrong. I guess the question is today, as we look at
this today, and we see where we are in trying to get this completed
as rapidly as possible, given all of the other factors, the fact that
construction costs are high, that you still have a rising euro against
the dollar, that we don’t have direct control under the contractual
arrangement that we have, what is the fastest way to get this
thing wrapped up as quickly as we can at the best costs? And is
the Air Force doing a satisfactory job on that? That is the question.

Mr. CAUSSEAUX. I think certainly the Air Force has instituted ef-
fective controls at this point. As Mr. Dorn indicated

Mr. DAvVIS OF VIRGINIA. So they are doing a satisfactory job at
this point?

Mr. CAUSSEAUX. That’s correct. But the question is those controls
have not really been tested yet because there hasn’t been sufficient
progress. But have they—do they have adequate infrastructure and
oversight in place

Mr. DAviS OF VIRGINIA. From your perspective of looking for-
ward, are they doing everything they can do?

Mr. CAUSSEAUX. It appears so, yes. And I think the Air Force in
terms of—is to be commended for the actions in terms of engaging
the German Government and getting them to put forth funds to
stem the process and get it going.
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Mr. DAVIS OF VIRGINIA. Yeah. I mean, the German Government
can’t feel too good about this project. I'm not going to ask you to
comment in terms of what they feel. But just looking at this, I'm
sure it is a source of embarrassment to them, which is probably
why they kicked in some money at this point to get it going.

What is the status of those dollars that the German Government
put in? Do they expect to get that back at this point? Do they just
kind of add it to the cost? Can anybody on the record—Ms. Garber,
T'll start with you as far as the State Department. Any idea what
this—the money they kicked in, what is the status of that? What
do we expect to get back? Would that be an added reimbursement
for us? If it is an added reimbursement, do we have to do it under
the euro as it rises? Can you give me a feel for that?

Ms. GARBER. The State Department was not involved in that par-
ticular piece. I think the Air Force is the best place to answer that
question.

Mr. DAvis OF VIRGINIA. So you don’t have the answer to that,
OK. General Rogers.

General ROGERS. Sir, when we went to the Germans and laid out
failures of their agents, we asked them for solutions to this prob-
lem. They agreed with us that the real problem is lack of flow of
money. If you don’t keep the money flowing, construction doesn’t
proceed.

Mr. DAvIS OF VIRGINIA. Contractors don’t work for free, in other
words?

General ROGERS. Yes, sir.

Mr. DAviS OF VIRGINIA. They aren’t liquid enough to carry any
costs and——

General ROGERS. Yes, sir. This money that has been injected by
the Germans is prefinancing, was their solution to that problem to
sustain liquidity in the project.

Mr. DAvVIS OF VIRGINIA. Now, did we sign a note for that, that
they advance this and we sign a note and we pay them later?

General ROGERS. No, sir. We never signed any paperwork. We
didn’t get any of the money. We have no control over the money.

Mr. DAvIS OF VIRGINIA. So they went ahead and paid their own
contractors ahead of time with no understanding from us that we’d
reimburse them as far as you know?

General ROGERS. Yes, sir. And they—you know, we really don’t
know exactly what theyre doing with the money. There are con-
tractors involved. There are previous costs involved. And we are
staying out of it because under advisement by our legal staff, if we
stick our finger in it, we could create liability. So we've stayed out
of that completely.

Mr. DAvVIS OF VIRGINIA. What do you see the—how do you see
this moving forward at this point? There are still—as we saw from
the pictures that were put up there, there has been no progress in
some areas over the last year.

General ROGERS. True.

Mr. DAvVIS OF VIRGINIA. We have a plan now that—GAO has tes-
tified that you have controls in place that they are satisfied with
at least to date. They haven’t been tested and we all understand
that, but at least you have them in place. They've given you good
marks for moving ahead. How do you see this progressing on a
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timeline or getting contractors back in there working? Can you
walk us through what we can expect from——

General ROGERS. Yes, sir. The real test on whether we are mak-
ing good progress is to have the worker count adequate to meet the
construction schedule they have created.

Mr. DAvis OF VIRGINIA. Have enough workers to get the job
done?

General ROGERS. Yes, sir. We have not seen that yet. The Ger-
man authority:

Mr. DAVIS OF VIRGINIA. You don’t control that either, do you?

General ROGERS. No, sir. The German authorities are doing what
they can with the contractors. But as I mentioned about the con-
structing environment in Germany, they have some challenges in
dealing with these contractors. To put it bluntly, they are holding
the cards with the government. The measures the government is
taking are to be commended, but not all the problems are solved
yet. We have seen work progress on the roof. We have seen kitchen
ducting removed. But we understand there are additional details
they are having difficulty working out with the contractors.

Mr. DAVIS OF VIRGINIA. So the big variable, the big delta here
in terms of being able to get this thing done on time and cutting
our losses is getting the workers there to perform to standards in
a timely manner?

General ROGERS. And yes, sir.

Mr. DAVIS OF VIRGINIA. And that is something we don’t control.
Does everybody agree with that?

Mr. DORN. I would agree with that.

Mr. DAVIS OF VIRGINIA. And is there anything else we can do to
make this happen? Obviously don’t go this route in the future when
you’re constructing this type of building because this is one case of,
you know, if it can go wrong, it will go wrong. But is there any-
thing else we could be doing at this point, except for maybe a
phone call from the President to Ms. Merkel or something like
that? I mean, what else can you do at this point to get the contrac-
tors?

Mr. CAUSSEAUX. Short of writing a blank check to bring more
workers in and pay them more than they are contracted to do, no,
I don’t think so.

Mr. DAvis OF VIRGINIA. OK. So we still have the unresolved issue
of trying to get the contractors in in a timely manner to get this
thing done, and that is the variable that nobody controls here. You
think we are doing everything we can. It goes back, then, to the
initial agreement that is before anybody was here on this panel,
was here in terms of the contractual vehicle that would handle this
where we allowed the German Government to basically hire the
contractors to make this go and things started going bad from
there. We made a mistake along the way at one point evidently in
accepting some work that wasn’t acceptable, but that is not the
major part of the problem. Is that fair to say?

Mr. CAUSSEAUX. I think that is fair to say, but I think the agree-
ment itself also has provisions that the United States did not take
full advantage of in terms of its risk mitigation. There are opportu-
nities that the United States has to inject itself into the process for




265

oversight control, checking and checks and balances and that type
of thing.

Mr. DAvVIS OF VIRGINIA. But we’re doing that now?

Mr. CAUSSEAUX. Yes, sir.

Mr. Davis oF VIRGINIA. OK. Thank you very much.

Chairman WAXMAN. Thank you, Mr. Davis.

Mr. Sarbanes.

Mr. SARBANES. Thank you, Mr. Chairman. Can I pick up right
where you just left off? What—because that is the—the suggestion
is that we are now at a place where we are sort of being held hos-
tage by these German contractors and so forth. But like you said,
it didn’t have to come to that. And I’'m curious as to—well, first of
all, how typical or atypical is it for this kind of situation to arise
where work stops and then a third party enters the scene appar-
ently without objection and starts funding the project that we are
supposed to have control or oversight on and then creating expecta-
tions of some kind of disposition of that outlay of funds down the
line, which apparently is not totally resolved yet. This strikes me
as out of the ordinary. Am I correct in that?

Mr. CAUSSEAUX. That is our understanding, yes. It is I believe
the first time the Germans have engaged in this type of a pre-
financing loan, however you want to—whatever semantic term you
want to

Mr. SARBANES. Well, even just going beyond the Germans, on a
project of this kind you wouldn’t expect to see that kind of situation
arise, right?

Mr. CAUSSEAUX. No, I don’t believe so.

Mr. SARBANES. OK. And you suggested that it is because we
didn’t take advantage of earlier warning signs, things we could
have done presumably before it got to a stage where the contrac-
tors felt they had to walk off—well, before it got to a stage where
we had to do a stop work

Mr. CAUSSEAUX. Correct.

Mr. SARBANES [continuing]. Order and then force these contrac-
tors in effect to walk off the job because they weren’t getting paid
and then invite the third party, German Government, to come into
the situation. What are some of the things—what are some of the
earlier stages that we could have taken advantage of to avoid that?

Mr. CAUSSEAUX. Well, at the very outset of the arrangement or
the agreement, the United States has the ability to inject itself in
terms of reviewing the construction, onsite quality control, over-
sight of the process, the invoices, all the change orders. The fact
that there were such a huge backlog of change orders and that the
invoices were being paid associated with those before the change
orders had been approved suggests that, you know, the govern-
ment—the United States was not, you know, adequately monitor-
ing the process at that time. That all caught up when the surge
of change orders hit and it was finally realized, you know, holy
cow, we're paying for stuff that we haven’t approved of yet. So then
it was we are not going to process any further payments. That ob-
viously created the dilemma. So injecting the adequate amount of
oversight resources up front would have mitigated that risk.

Mr. SARBANES. How fast based on your—when you do reviews of
these kinds of projects and other instances as well and have a gen-
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eral sense of how a contract proceeds over time and when—where
the trigger mechanisms are. So—I mean, how fast if you have an
efficient oversight and monitoring role in place, how fast should
you be able to detect things that you need to weigh in on? I mean,
this project started when—what was the start time when this
project——

General ROGERS. Fall of 2004.

Mr. SARBANES. So on a project of this size and complexity, you
know, granted—if you have a good oversight function in place, how
quickly could you expect to know? I mean, 2 months out, 3 months
out, 6 months out? I mean, here we are 4 years out. We looked at
this last year. So say 3 years out. But, I mean, a good oversight
operation should be able to judge whether things are going in the
right direction or not how quickly?

Mr. DORN. A couple of months, Mr. Sarbanes.

Mr. SARBANES. A couple of months. A couple of months you're
going to know if you've got——

Mr. DORN. That’s correct. Construction is normally 30 days in ar-
rears. So—but if you're out there every day, youre going to see
what is going on. One of the things that they didn’t do early, and
I'll be brief, is they didn’t have a schedule that they could trust.
The Germans are giving them Excel spreadsheets instead of net-
work schedule that showed what resources were needed. So they
didn’t have the tools necessary to even know how many people
were going to be on the site. And they don’t have that tool today.
They still couldn’t tell you how many people need to be on the site
today to make sure you’re on schedule.

Mr. SARBANES. So tracing back to—I mean, if I were interested
in knowing exactly how the oversight role broke down, where does
that path lead? Was it that there should have been 10 people over-
seeing this and there was only one, that there should have been
somebody with more experience and background doing this sort of
thing, and there wasn’t anyone? What was the breakdown in terms
of the failure to do the early oversight? Specific.

Mr. DORN. It’s—again, it gets to back to what Mr. Causseaux
said. In the beginning we had the option to insist on one general
contractor, for example, and instead we had over 20 general con-
tractors effectively; and trying to manage that many contractors
is

Mr. SARBANES. I'm out of time, but it sounds like, right out of
the gate, the structure of this was such that it was going to lead
to confusion, missed oversight, and all the rest of it; and here we
are.

Mr. DORN. Made it a high-risk job, as Mr. Causseaux said.

Chairman WAXMAN. Thank you, Mr. Sarbanes.

Mr. Tierney.

Mr. TiERNEY. Thank you, Mr. Chairman.

Thank you, folks, for coming in to testify.

Mr. Kutz, particularly, I want to thank GAO for helping us un-
derstand what went wrong with this particular project. But in your
report you also warned that there may be some construction prob-
lems that were also discovered in other places when you were look-
ing at the installation in Germany.
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First, you showed us a picture of a runway at Ramstein Air
Base. I think there’s a photo on the screen there. Your report says
this runway was built to help support an increase in U.S. mission
to Iraq and Afghanistan. You said that the runway’s lights don’t
work when it gets wet. And you said a construction defect allows
groundwater to damage lights and cause power outages. As a re-
sult, the base actually has to divert aircraft to other bases in Eu-
rope.

Am I understanding that correctly?

Mr Kurtz. Yes, that is correct.

Mr. TIERNEY. And now they’re forced to use portable lights, and
they have to pump water from the manholes on an ongoing basis?

Mr. KuTtz. Yes.

Mr. TIERNEY. I don’t understand how this could have happened.
Should there not have been some oversight that identified the con-
tractor who installed these lights and some required repairs by
them?

Mr. Kutz. Yes. It was the same LBB agency, I believe, that is
overseeing the KMCC, which is why we looked at them. We looked
to see if there were other similar types of issues in that immediate
area that LBB Kaiserslautern was involved with.

And so we see the same kinds of things we saw with KMCC on
a little bit smaller projects, but still important projects.

Mr. TIERNEY. So no one inspected the work before it was accept-
ed by the U.S. Government?

Mr. Kutz. We don’t know that.

Mr. TIERNEY. Does anybody on the panel know that?

General ROGERS. Say again the question, sir.

Mr. TIERNEY. Did not somebody inspect the work before it was
accepted by the government?

General ROGERS. Yes, sir. Some of these projects were managed
by another government agency. LBB as the German construction
agent, a German government organization, accepts from contrac-
tors on behalf of the forces. So when LBB accepted it, there was
the first breakdown.

Mr. TIERNEY. Back to Mr. Kutz’s report, it says, When it rains,
ponds that are as big as acres across develop between the runways
because of poor drainage. So I think you’re saying that again we
accepted that particular situation of the construction without its
ever being properly graded.

Mr. KuTz. Yes. And that is the picture you see. That was in
March of this year.

Mr. TIERNEY. What’s going on with the runway now?

Mr. Kutz. These guys were there last month, Mr. Dorn and
Bruce.

Mr. TIERNEY. Mr. Dorn, what’s happening now?

Mr. Dorn. As of last month, they’ve started grading operations to
fill in those low spots, but they’re still having trouble; and we
watched them pump water out of the manholes.

Mr. TIERNEY. So was that same company that was responsible
brought back to do the repairs, or is some additional or new com-
pany in there doing the work?

Mr. DORN. I'm not aware of that. The Air Force probably is.
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General ROGERS. Those are items that we identified to the Ger-
mans as unacceptable. The construction agent and the German
Government is working with the contractors to repair these defi-
ciencies.

In the meantime, it’s true that they impact certain capabilities
out there. We’ve got measures in place to ensure safety and mis-
sion are not impacted more than necessary, but we’re holding their
feet to fire to make sure we get good results on this one.

Mr. TIERNEY. So we’re not paying additional to have that done;
they’re coming back under the original contract and completing
that. Is there any penalty involved?

General ROGERS. So far, we haven’t paid anything. They haven’t
told us we're going to pay anything. Because we have identified
most—in fact, all of the known ones that were shown here we iden-
tified prior to when it was accepted. Because you can accept the
funway for usage while other pieces can be repaired later, a punch
ist.

Mr. TIERNEY. So it was accepted for use, but not accepted in
terms of all responsibility; and they own the problem of fixing it
and the cost of doing that?

General ROGERS. Yes, sir.

Mr. TIERNEY. Ms. Garber, is that generally the recourse that the
U.S. Government has from the German Government or the German
contractors when a situation like this arises?

Ms. GARBER. I think the Air Force is the best place to answer
that question. The State Department generally does not get in-
volved in the technical construction issues and questions.

Mr. TIERNEY. And it never gets to a diplomatic level of concern?

Ms. GARBER. In this particular case, because there were prob-
lems with the LBB agent, the embassy did play a facilitative role
in trying to arrange meetings to facilitate and support, to help
bring the parties to agreement at the Federal level. So in that
sense, yes, but generally it was handled by the Air Force directly.

Mr. TIERNEY. Mr. Kutz, could you tell us what you found when
you went to the warehouse in terms of the structure there and defi-
ciencies in the steel frame?

Mr. Kutz. Well, there were the beams that were inserted. I guess
that is the picture there. And there was originally issues where
this had to be evacuated because there was concern that the roof
would cave in. So, again, Mr. Dorn and Mr. Causseaux saw that
last month; and I believe that is a recent picture.

Mr. TIERNEY. So the building can’t be used to capacity. In some
are%s, I think you said, a forklift couldn’t get into it anymore, cor-
rect?

Mr. CAUSSEAUX. That’s correct.

Mr. TIERNEY. So what’s happening with that?

Mr. CAUSSEAUX. They have work-arounds.

Mr. TIERNEY. And now we are just going to have a building that
is not up to the capacity originally designed?

Mr. CAUSSEAUX. It’s essentially a huge basketball court with pil-
lars in it, and it’s a little difficult to play basketball in that sce-
nario. But they have forklifts moving equipment and other things
around, and in some cases they can’t get to certain locations easily
so they have to use either hand facilities or work-arounds. But as
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Mr. Dorn alluded, one of the officers that we spoke with there said
one of the things that he worries about significantly is a forklift
backing into one of those pillars and the pillar falling or affecting
the structure of the roof.

Mr. DORN. They are using that facility. There are operations, but
they are degraded by the interior columns.

Mr. TIERNEY. So have we accepted that? Are we paying for it?
Are we going to pay in full? Is somebody going to assist on that?
What’s going on?

General ROGERS. That facility was accepted about 3 years ago by
another government agency, and the Germans notified us of the de-
fects in the building because they weren’t visible to us. It has to
do with the defective metal that was used in multiple government
facilities throughout Germany, some German Government projects,
some U.S. Army projects; and in conjunction with that, they found
some defective welds in this one.

It is now in the hands of German courts, and we’re standing by
for the German officials to tell us what their solution is.

Mr. TiERNEY. They’ll tell us what our recourse is?

General ROGERS. Yes, sir.
hAnd this is, of course, dragged out with the court process over
there.

Mr. TIERNEY. I see my time is up, Mr. Chairman. Thank you.

Ms. WATSON. I just want to followup the questioning of my col-
league, Mr. Tierney.

The committee staff received a briefing on June 30th from the
Air Force Office of Special Investigations. And at this briefing, Air
Force investigators gave us some additional information, and they
said we could share it with certain limitations.

They told us that they believed that two Air Force officers and
two Air Force civilians and a fifth individual, who was a contract
employee, falsely certified almost $8 million in payments to Ger-
man contractors. So this is a question for General Rogers.

Are you familiar with this investigation and these allegations?

General ROGERS. Yes, ma’am, I am.

Ms. WATSON. And let me ask you this. Have you reprimanded or
removed any of the Air Force personnel that were involved in the
payments?

General ROGERS. I would put it this way, ma’am. One of them
self-removed. The others, the investigations are not complete yet,
but when they are complete and if it’s warranted, we will take ap-
propriate action and hold them accountable.

To date, it appears that it’s more process foul and lack of train-
ing versus intentional——

Ms. WATSON. Criminal activity?

General ROGERS. Yes, ma’am.

Not absolving them of responsibility to know, but the individual
who self-eliminated also happened to run that office, who had an
interest in them not necessarily knowing exactly how to do this job.

Ms. WATSON. Because the case is being investigated now. I think
they’re in court.

If there are criminal activities, it will be adjudicated there? Is
that what you’re saying?

General ROGERS. Yes, ma’am.
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A civilian employee, it would go through the civilian process, the
Department of Justice. Military ones do the Universal Code of Mili-
tary Justice.

Ms. WATSON. It seems like there has been very poor conduct by
U.S. officials, so this question is to Mr. Kutz.

Program managers have an obligation to protect the taxpayers’
funds, don’t they?

Mr. Kutz. That’s correct, yes.

Ms. WATSON. And do you think a government supervisor needs
to prove beyond a reasonable doubt that someone engaged in crimi-
nal activity before taking any administrative action?

Mr. Kurz. We don’t believe that because we come across it. We
refer hundreds of thousands of cases to agencies for criminal inves-
tigation and administrative action because, as you’re probably well
aware, criminal virtually never happens, but administrative should
happen when someone does things.

So that’s our view. And if it’s proven, if someone is still being in-
vestigated, then that is one thing. But if you know that they did
a poor job in their work, they should be reprimanded. Their ratings
should reflect that, their performance ratings and things like that.

And you're talking here about individuals who were rubber-
stamping, if you will, the bills that came in versus other individ-
uals who are under investigation for fraud. There are other cases
of fraud.

Ms. WATSON. Well, when we see the pictures that were up on the
screen and the shoddy kind of construction, and we look away or
we wait for somebody to maybe give us a clue that things are not
right, it just is very troubling.

We're the oversight committee, and we’re here to protect the gen-
eral public, the taxpayers’ dollars, protect Americans; and when we
have these kinds of projects that seem to be not worthy of who we
are, it’s very troubling.

And we have all of you out there, and I appreciate your coming
here today and being willing to testify. We need to get to the truth,
and we need to remove those people who are demonstrating very
poor judgment and poor, shall I say, conduct—maybe because they
expect a fiduciary reward in the end. That is always our concern.

So I yield back my time, Mr. Chairman, and thank you very
much, witnesses.

Thank you, Mr. Chairman.

Chairman WAXMAN. Thank you, Ms. Watson.

I want to ask a few questions.

Mr. Kutz, last year, you testified before us on this project and
you told us that the Air Force’s program office had lost control of
project finances and was paying invoices for work they weren’t sure
was done.

At last year’s hearing, the witness for the Air Force was Briga-
dier General Danny Gardner, who was in charge of the project at
that time. He acknowledged some problems with the project, but he
basically said the Air Force had addressed these problems.

Mr. Kutz, if T recall correctly, you didn’t agree with those asser-
tions; is that correct?

Mr. Kutz. That’s correct.
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Chairman WAXMAN. It doesn’t seem the Air Force believed them
either, because after our hearing the Commander of Air Forces in
Europe, General Hobbins, formed a high-level task force to trouble-
shoot the project; and by the following month, July 2007, it pre-
sented its findings to top Air Force officials supporting GAO’s find-
ings. Here is what the Air Force’s own internal review stated, “Air
Force did not properly monitor or approve contractor payments. Air
Force did not have adequate policies and controls in place. And Air
Force did not have sufficient staffing to oversee complex project.”

General Rogers, you're here in the Air Force seat today. Do you
agree that the Air Force did not adequately oversee this project,
and do you agree with GAO’s findings in that regard?

General ROGERS. Sir, as I mentioned earlier, I have been inves-
tigating this thing for 18 months, and I probably know more about
it than anybody.

What I found is—of course, I participated in this piece of it. The
task force was directed by General Hobbins even prior to the hear-
ing. We just had logistic difficulties getting stood up quick enough.

The internal findings that you speak of by the Air Force, the
source for that was members from here in the Air Staff in the Pen-
tagon. Those members were there for 2 weeks and had a short look.
g‘heir opinion, I do not agree with. Initially I did, but now I know

etter.

As it turns out, the main crux of the problem was transparency
from our construction agent. As an example, to know about change
orders, the construction agent has to tell you they’re there, because
we're not in their offices. In terms of controls, we have to know
something is not quite right to ramp it up.

Initially, the Air Force knew that this project was going to be
more complex. And because we had tried to get a general contrac-
tor—actually written an official letter to the Germans and couldn’t
get it supported by the Minister of Defense of Germany, who also
wrote letters saying, you have to put a general contractor on this—
we lost that fight, and LBB did not put a general contractor on it.

So based on that, the Air Force doubled its normal oversight
team size to eight in the beginning.

Chairman WAXMAN. But you disagree with the Air Force’s own
findings?

General ROGERS. Sir, those—you can’t classify those as the Air
Force’s own findings. Those were members of the team who gen-
erated their briefing when they came back here, and they had far
less information.

So I don’t. There are pieces of it that have some credibility, but
you can’t count those as the findings.

Chairman WAXMAN. This was at the request of General Hobbins,
they put together this inquiry?

General ROGERS. He directed me to lead it, sir.

Chairman WAXMAN. On the chart, the type of findings, it says,
these are the findings pursuant to an internal Air Force review.

General ROGERS. Yes, sir.

We're talking two different things here. This is not the task
force; this is the Air Force Audit Agency findings.

Chairman WAXMAN. I see. And there are findings and you agree
with those findings?



272

General ROGERS. We agreed with those when the audit agency
came up with them. What I now know is that when an audit agen-
cy looks at a project in Europe, they can only look at the U.S. side.
Thﬁt is like looking at the tip of an iceberg and judging the whole
iceberg.

Chairman WAXMAN. GAO created some findings as well. Do you
disagree with their findings?

General ROGERS. Depends which ones you're talking about sir.

Chairman WAXMAN. With regard to the work of the Air Force
and their having sufficient staffing to oversee the complex, to prop-
erly monitor and approve the contractor payments, and adequate
policies and controls in place, address those as well.

General ROGERS. Here is what happened. If the question on any
given day through the process of building this facility, what do you
know at the time?

In this project LBB hired another firm to act as a surrogate gen-
eral contractor because they were directed not to have a general
contractor. That general contractor served and failed miserably and
did not inform LBB of all the situation on the site. The LBB subse-
quently did not inform the Air Force. So the story

Chairman WAXMAN. Does the Air Force have any responsibility
or is it all the contractor’s fault?

General ROGERS. Sir, I will tell you that the Air Force has re-
sponsibility. We execute the responsibility based on what we know
at the time.

As I look back at those times, the question becomes, what was
reasonable at the time based on what you knew. I have reams of
facts that show that the efforts made by Air Force people at the
time seemed reasonable. Now that I have more information from
the surrogate GC, the general contractor, and from LBB, what
their internal memo said at the time, I realize the situation the Air
Force people were trying to manage was completely different from
reality.

Chairman WAXMAN. Let me ask Mr. Kutz. It seems to me that
we don’t have an acknowledgement from General Rogers to what
the findings were from the internal audit of the Air Force, that
there were some mistakes by the Air Force.

Do you agree that those findings were incorrect and General Rog-
ers is correct?

Mr. Kurz. We would agree with the Air Force Audit Agency’s
findings. And last year you asked, I think, General Gardner, when
they first became aware that there were real problems. He told you
December 2005, a couple of months before the project was supposed
to be done.

How could you say you didn’t have Air Force oversight problems
when you became aware of the problems a couple of months before
the ribbon-cutting ceremony? It doesn’t make any sense, Mr. Chair-
man.

Chairman WAXMAN. Well, General Rogers, what has passed is
past. But it seems to me it’s important to have some acknowledge-
ment of the problems that existed and how they came to be the re-
sponsibility of the Air Force.

It sounds like the Air Force is in denial mode, and that is not
very comforting. If you deny what happened in the past, I fear you
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might be likely—not you yourself, but the Air Force—might be like-
ly to make some of the mistakes again.

General ROGERS. Sir, 'm not in a denial mode. I acknowledge
what happened in the past. My job is to figure out why it hap-
pened.

I do now understand why the Air Force Audit Agency and GAO
could come up with these findings, that we also would agree with—
there were inadequate controls, etc. The issue is, why did it hap-
pen.

For example, Mr. Kutz says, why did we learn in December 2005
that this facility is going to be late when it’s only a couple of
months from delivery. The delivery date being promised in Decem-
ber 2005 by the construction agent and showed to the KMCC coun-
cil with all of the stakeholders, German Government officials, AFE
services, everybody at the table, was April or May 2006.

At that time, there was 16 weeks of construction work remain-
ing, and if you look at the clock, you would say, Well, there is the
building, it is standing, looks right, 16 weeks from now—they’re
telling us 16 weeks, it’s going to open in 16 weeks. You don’t have
a reason to question that, and when you go out and look at the site,
you can correspond work to invoices you are getting.

So as you can see, the issue here was one of transparency.

My finding is that once this construction project broke ground,
there was a difference in the rate of information that flowed from
the surrogate general contractor to LBB, and from LBB to the Air
Force. And as you went through time, that lag in situation aware-
ness continually grew to the point that even in November or De-
cember 2005, I now have internal memos from LBB showing that
project was not going to be delivered until—the hotel portion until
July or August. Yet the entire council, which is where they're re-
porting out the status to the oversight, to all the stakeholders, that
council was briefed, this will be here in May.

Chairman WAXMAN. Let me ask Mr. Kutz the last question I
have.

If we hold a hearing next year at this time, are we going to find
that we’ve learned some lessons and they’re going to correct the sit-
uation, or do you think that there is a denial going on, and it’s as
troubling to you as it appears to be to me.

Mr. Kutz. It’s too late for KMCC. It is what it is at this point.
It’s a mess. There is a lot of issues and a lot out of our control at
this point.

The real question is for new projects going forward, at the very
beginning, before we start spending the money, will we have the
people in place, will we make sure that a general contractor what-
ever makes sense here, we'll make sure we’re not schedule driven,
driven based upon milestones, etc. That is the real test here.

I think KMCC, it’s really too late.

Hopefully, there are lessons learned going forward, and at the
very beginning of the project they will learn from what has hap-
pened here and, hopefully, not repeat the same situation.

Mr. DAviS OF VIRGINIA. Do you want to ask any questions Mr.
Duncan?

Mr. DuNcaN. Well, very briefly. Thank you, Mr. Chairman.
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I was sitting here reading this memo that the staff provided us,
and it says, “Unfortunately, this recent report from GAO is not
good. Little work has been completed in the year that has passed
since the first hearing, and while the U.S. Air Force and the Ger-
man Government have recently reached an agreement on a plan to
complete the project by January 2009, neither the Air Force nor
GAO has confidence that completion date will be met. The project
is now more than 2 years overdue and the building will suffer from
significant structural problems, including a defective roof that is in
the process of being replaced.”

If neither the Air Force nor the GAO has confidence that the
completion date of January 2009 will be met, General Rogers, when
is the completion date? When is this going to be completed?

General ROGERS. Sir, we count on our German construction
agent to give us the schedule, in terms of—you know, they figure
out how long it’s going to take and level of effort. And they have
offered January—not offered; they have told us that January 2009
is when they expect to turn it over.

We see indications that do not—while they’re performing better
than in the past, it’s not like we should count on January 2009.
But as I mentioned earlier, I at least have a little more confidence
in this schedule in only slipping a few months versus years because
contractors have at least signed up to this schedule. And it’s the
first hard schedule, after years of begging, that LBB has given us
since November 2004.

Mr. DUNCAN. And in this memo also says that “Total cost to com-

lete the project is unclear. The Air Force contends it will spend
5162 million, but the GAO estimates the cost to complete the
project will be over $200 million.”

What do you say about that? Where is the disagreement between
the Air Force and the GAO?

General ROGERS. The Air Force and the GAO are really saying
the same thing here, sir. The $163 alludes to pure construction
costs. That one should be about $7 to $7.5 million, under the agen-
cy approved amount for construction. The other costs that take
over $200 million include furniture and equipment, secondary serv-
ices, design fees that are not included in construction that are nor-
mal in any construction project; and just about all of those would
have been spent even if we completed it on time.

Last year, the discussion seemed to be all about the construction
costs being out of control, so those other costs weren’t really
brought up. The Air Force tracks them carefully, which is why
we're able to provide them to the GAO when they ask. But we’re
basically saying the same thing.

Mr. DUNCAN. But do you have somebody now who is in charge
of this, who has major construction experience?

General ROGERS. Yes, sir. We had to delay a little bit last year
to stand up and consolidate the management office, because our
colonel was deployed to Iraq. We got him back, and as soon as he
came back, he plowed into this and he is doing a great job.

Mr. DuNcCAN. Thank you very much. I yield back.

Mr. SHAYS. I'm not going to take the full 5 minutes because I
wasn’t here. But could we have it clarified for the record why there
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virlas‘)no general contractor, a U.S. general contractor, overseeing
this?

General ROGERS. Yes, sir, I can.

During investigation of this project, I found letters from previous
vice commanders of USAFE, and meeting minutes, where USAFE
officially and repeatedly asked for a general contractor.

Additionally, the Minister of Defense in Germany wrote letters to
German Government agencies saying, you're going to need a gen-
eral contractor or this thing is going to go afoul. However, there
were other German bureaus and political interests who insisted on
trade lot contracts because they, like us, have rules and laws that
ensure that small business has opportunities, etc.

And in those initial days, when told we wouldn’t get a general
contractor, the people overseeing the project accepted it in the
sense that there were only about four trade lots envisioned at the
time. But nobody had a clue that it was going to grow to over 42.

Mr. SHAYS. Just a question: We had a project manager on this
project? Someone?

General ROGERS. Yes, sir.

Mr. SHAYS. Thank you, Mr. Chairman.

Mr. DAVIS OF VIRGINIA. Let me sum up.

We just don’t want to be here next year going through the same
thing. And I guess the real variable here is Germans and the con-
tractors and how they act. And we have the controls in at the Air
Force, I understand. So the real question is, are the German con-
tractors going to show up? Are they going to be able to do the job?
Are they going to show in the numbers that we need to get this
thing done?

Am I missing some something, or is that the essence of where we
are right now?

Mr. KuTz. Yes. And I think the other thing that has been dis-
cussed here, too, is whether that German amount is a loan or a
grant or whatever the case may be, because that will have to be
sorted out later as to who will pay for what.

But with respect to physical progress, getting it done, we agree
with that.

Mr. DAVIS OF VIRGINIA. Just tell me, we’'re not going to use this
procedure again. General?

General ROGERS. Sir, under ABG 75, we’re obligated to use a
German construction agent which in that region is LBB. What we
intend to do is

Mr. DAviS OF VIRGINIA. Is this is State Department agreement
or a military agreement?

I'll ask Ms. Garber.

Ms. GARBER. It’s an agreement between the forces and the Ger-
mans.

Mr. Davis OF VIRGINIA. Does that agreement have a 10-year
t%lmefgame? Is that just part of the agreement for our bases being
there?

General ROGERS. Yes, sir. The Germans conclude agreements
like this with all forces, all nations. It will be changed if the forces
at some point decide to renegotiate.

Mr. DAvIS OF VIRGINIA. But we did note we did have other op-
tions with this?
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Mr. CAUSSEAUX. There are clearly provisions in the ABG 75 for
the United States to—in some cases to demand, insist and request;
and the option for using a general contractor, I think the United
States could have insisted on the use of a general contractor.

Mr. Davis OF VIRGINIA. My question is, we have learned from
this so that next time we will handle it differently, within the con-
fines of that agreement.

General ROGERS. Yes, sir. As a matter of fact, the Germans agree
because this didn’t work for them either, and it’s now costing. Be-
lieve me, the impact on them is more than us.

Mr. DAVIS OF VIRGINIA. Good. Thank you very much.

Chairman WAXMAN. Well, I thank you all for advising us where
we stand with this project, and I appreciate your being here today.

That concludes our business, and the committee stands ad-
journed.

[Whereupon, at 11:34 a.m., the committee was adjourned.]

[The prepared statement of Hon. Diane E. Watson follows:]
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Opening Statement
Congresswoman Diane E. Watson
Committee on Oversight & Government Reform
Hearing: “Waste, Fraud and Abuse at K-Town: One Year Later”
June 25, 2008

Mr. Chairman, thank you for holding today’s
follow-up hearing on the Kaiserslautern Military
Community Center (KMCC), also known as the K-
Town Mall. Almost a year ago today, this committee
held a hearing to examine the allegations of fraud and
abuse at the construction site located at Ramstein

Airbase in Germany.

From the initial hearing the committee learned that
mismanagement and lack of oversight resulted in
construction deficiencies such as a leaky roof that
needed to be reconstructed at the cost of about 10

million dollars.
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We also learned the unrealistic accelerated
building schedule was unpromising to the actual
number of workers on site. According to a GAO site
visit conducted in May 2007, they observed only about
50 workers on site, far less than the number needed to

complete construction on time.

Two months after last years hearing an Air Force
task force that was establish to examine the problems at
K-Town found that the GAO study accurately
portrayed the Air Force’s failure to manage and oversee

the project.

In recent developments, the United States and
Germany reached an agreement that spelled out a plan

to finally complete the K-Town project.
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Mr. Chairman, I thank the panelist for cooperating
with the committee, and I look forward to hearing the

GAO’s findings on the progress of the K-Town project.

I hope now the K-Town Mall is moving in the
direction of opening as scheduled. I believe the
completion of the project is scheduled around the end of
this year, with the opening of the shopping center and
hotel sometime in the early New Year. Hopefully, my
colleagues on the committee may be interested in
visiting the site after its completion, so we can see first
hand the deveiopment and progress of this enormous

project.
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Mr. Chairman, thank you and I yield back the

remainder of my time.
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