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MIDNIGHT RULEMAKING:
SHEDDING SOME LIGHT

WEDNESDAY, FEBRUARY 4, 2009

HoOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMERCIAL
AND ADMINISTRATIVE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 11:10 a.m., in
room 2141, Rayburn House Office Building, the Honorable Steve
Cohen (Chairman of the Subcommittee) presiding.

Present: Representatives Cohen, Watt, Maffei, Franks, Coble,
Issa, Smith, and King.

Mr. CoHEN. This hearing of the Judiciary Committee’s Sub-
committee on Commercial and Administrative Law will now come
to order.

Without objection, the Chair will be authorized to declare a re-
cess of the hearing.

I would like to begin by welcoming everyone to the first hearing
of the Subcommittee in the 111th Congress. In particular, I wish
to extend warm regards to the Ranking Member of the Sub-
committee, Mr. Franks, who I look forward to working with. Pretty
much look forward to working with all the Members of the Sub-
committee on both sides of the aisle. And would like to be wel-
coming our new Member, Mr. Maffei, who is not here yet.

I will now recognize myself for a short statement.

Despite the fact that many aspects of the Bush administration
were winding down operations after the November 4, 2008 election,
administrative agencies were ramping up their rulemaking.

A flurry of regulatory activity went on between the November
presidential election and inauguration day, with the former Admin-
istration attempting to make a final impact.

This midnight regulation period is a time without political ac-
countability, where controversial actions will not cost the Adminis-
tration’s party votes.

Under the cover of darkness, the Bush administration used the
midnight regulatory period to promulgate numerous regulations
that run counter to statutory mandates and the public interests.

Other Administrations, Democrat, as well, have done the same,
and each are wrong.

Midnight rulemaking has been criticized as an effort of an out-
going Administration to tie the hands of the next Administration.
While the tactic of flooding the Federal Register at the end of an
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Administration has been used by Presidents of both parties, these
regulations recently experienced through this Bush administration
have been particularly troubling.

I have both procedural and substantive concerns about the Bush
administration’s use of midnight rulemaking. Regulatory experts
across the political spectrum agree that the hurried process of mid-
night rulemaking leads to inherently flawed policy.

During the end of the Bush administration, agencies reportedly
cut corners and administrative procedure by rushing regulations
through the system without proper regulatory review.

In the case of many of the most significant rules, the public com-
ment period was abridged. Significant public comments were ig-
nored, and acceptable rulemaking practices were tossed aside.

The Administration’s desire to make it more difficult to revoke
controversial rules led to other questionable tactics.

In an effort to ensure that the rules would go into effect prior
to inauguration day, the Administration reportedly categorized sev-
eral significant rules as minor, as opposed to major, so that their
effective dates would be 30 days after publication in the Federal
register rather than 60 days.

A memo issued by then White House Chief of Staff Joshua
Bolton in May 2008 announced the end of midnight regulations,
stating that except in extraordinary circumstances, final regula-
tions should be issued no later than November 1, 2008.

Nevertheless, the Bolton memorandum was brushed aside by the
Bush administration, and dozens of controversial regulations went
well beyond that deadline.

These included regulations on the environment, civil rights,
workplace safety, opportunities to study medical marijuana, abor-
tion rights, regulatory preemption, and online gambling.

Instead of implementing midnight regulations only in extraor-
dinary circumstances, midnight regulations were used as parting
gifts to favorite industries of political interests.

As several of our witnesses will recount today, the impact of mid-
night regulations on individuals, businesses, workers, science and
the environment is profound.

When regulations jeopardize public health, safety and welfare,
Congress has a duty to respond. This hearing today will explore
whether the Congressional Review Act, the appropriations process
or an approach like Mr. Nadler’s legislation, H.R. 34, is the best
way to proceed.

Although we are transitioning to a new era, Congress and the
American people have an obligation to examine and rectify wreck-
age left behind by the Bush administration, including those egre-
gious midnight regulations.

For the comfort of the minority party, I want them to know that
I plan to introduce and will introduce into the record, without ob-
jection, a statement from a very much nonpartisan and, I think,
conservative group, the Competitive Enterprise Institute, that spe-
cifically requests that all of our actions look in a bipartisan manner
toward this Administration and future Administrations and makes
sure that what is good for the goose is good for the gander.

And I certainly concur in that and would like to enter the Free-
dom Works letter of February 3 into the record, as well as a state-
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ment from Earth Justice, that was asked to be a witness, but was
unable to be included in our list of witnesses, and include its state-
ment, with unanimous consent, into the record.

[The information referred to follows:]
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Thank you Chairman Cohen, Ranking Member Franks, and Members of the Committee
for holding this important oversight hearing today. On behalf of Earthjustice, we
appreciate the opportunity to submit, for the record, written testimony about the
widespread environmental damage that will be caused by the Bush administration’s so-
called “midnight regulations” if Congress and the new administration do not undo or
overturn these actions.

Earthjustice is a non-profit public interest law firm dedicated to defending the right of all
people to a healthy environment and to protecting the magnificent places, natural
resources, and wildlife of this earth. We bring about far-reaching change by enforcing
and strengthening environmental laws on behalf of hundreds of organizations, coalitions
and communities. Founded in 1971 as the Sierra Club Legal Defense Fund, every year
Earthjustice represents, without charge, hundreds of public interest clients, large and
small, in order to reduce water and air pollution, prevent toxic contamination, safeguard
public lands, and preserve endangered species and wildlife habitat.

We hope to draw the Committee’s — and the Congress’ — attention to some of the “worst-
of-the-worst” of the midnight, anti-environmental regulations adopted by the Bush
administration. These rule changes are unnecessary and unwise policy give-aways to
various polluting industries that will, if not reversed, increase the devastation of one of
the country’s most diverse ecosystems and home to generations-old Appalachian
communities, threaten already imperiled species, increase air and water pollution, and
threaten public health now and for generations to come.

Destroyving Appalachian Streams

One of the most environmentally destructive end-of-administration rulemakings is the
effective repeal of the Stream Buffer Zone Rule, a 1983 regulation that has long
prohibited surface coal mining activities from disturbing areas within 100 feet of



permanent and seasonal streams unless there will be no adverse effect on water quality or
quantity. The new rule, finalized and published in the Federal Register on December 12,
allows coal companies to place massive valley fills and waste impoundments directly into
streams — thereby removing the “buffer” from the Buffer Zone rule, and doing so

especially for those coal mining activities that are the most damaging to streams.

For years, federal agencies have looked the other way as the coal industry has been
allowed to blast away the tops of mountains to reach thin seams of coal in an extremely
destructive form of strip mining known as mountaintop removal. Already, mountaintop
removal mining has flattened more than 500,000 acres of forested land in Appalachia and
permanently buried 2,000 miles of streams, destroying sources that feed drinking water
supplies and support fish and other aquatic life. This damage was done by coal mining
companies in defiance of the Stream Buffer Zone Rule, which required a safety zone
around streams to prevent this very kind of activity.

The Stream Buffer Zone was issued during the Reagan administration to implement the
1977 Surface Mining Control and Reclamation Act, which directs federal agencies to
“minimize disturbances and adverse impacts of the [coal mining] operation on fish,
wildlife, and related environmental values, and achieve enhancement of such resources
where practicable.” 30 USC § 1265(b)(24). The Bush administration’s new rule allows
coal companies to ignore the 100’ buffer and dump their waste right on top of streams, as
long as they try to “minimize” the harm caused.

Before the rule could be finalized in the waning days of the Bush administration, the
Environmental Protection Agency (EPA) had to give its approval to the change the
Interior Department’s Office of Surface Mining (OSM) was advocating. This is because,
under the federal surface mining statute, EPA must give its written concurrence to any
strip mining regulation that could affect water quality. When it enacted this section of the
strip mining law, Congress was concerned about direct or even potential conflicts
between air or water quality standards and mining activities allowed by OSM, and it
believed that the EPA concurrence procedure would be used to prevent such conflicts.
The 1977 House Report contains a section entitled “Relation of H.R. 2 to Other Laws”
that states, in relevant part:

The committee felt that the requirement for the Secretary of the Interior to obtain
the concurrence of the Administrator of the Environmental Protection Agency is
necessary to insure that any environmental requirement of this act is consistent
with the environmental programs and authorities of EPA and, in particular, those
programs authorized under the Clean Air Act. as amended, and the Federal Water
Pollution Control Act, as amended. Specifically, the Secretary must obtain the
Administrator’s concurrence in the coal surface mining regulations and
requirements under the environmental protection and State program approval

Testimony of Earthjustice

Subcommittee on Commercial and Administrative Law, House Judiciary Committee
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provisions of the bill, as well as the final approval of any State program. The
EPA has been directed by the Congress to insure the environmental well-being of
the country. EPA has established water quality standards, air quality standards,
and implementation and compliance requirements for the coal mining and
processing industry, and issues permits to the industry to insure appropriate
pollution abatement and environmental protection. The committee concluded that
because of the likeness of EPA’s abatement programs and the procedures,
standards, and other requirements of this bill, it is imperative that maximum
coordination be required and that any risk of duplication or conflict be minimized.
H. Rep. No. 218, 95™ Cong., 1% Sess. 142 (1977) (emphasis added).

The gutting of the Stream Buffer Zone clearly implicated the Clean Water Act: OSM was
proposing to delete the “no adverse effect” test contained in the 1983 rule as well as
eliminate the 100-foot buffer to allow valley fills and other waste disposal to occur
directly in and on top of the streams. Therefore, EPA concurrence was required. But to
give its written concurrence, EPA had to determine that removing the buffer from the
Stream Buffer Zone would not violate the Clean Water Act — a factual and legal
conclusion that EPA should have found difficult to make since the agency’s own studies
show massive water quality violations downstream from heavily mined sites containing
waste disposal fills and impoundments.

One of the more recent studies, conducted last summer by EPA Region 3, showed
significant downstream water quality impairments in the surveyed area. This in-depth
monitoring study by EPA staff clearly showed that coal mining operations in southern
West Virginia watersheds are “strongly related to downstream biological impairment,”
including diminished biodiversity that otherwise characterizes unmined A ppalachian
streams and pronounced adverse effects on stream chemistry. ' The authors concluded
that “[t]he severity of the impairment rises to the level of violation of water quality
standards (WQS) when states use biological data to interpret narrative standards.””

! Gregory J. Pond et al., Downstream Effects of Mountaintop Coal Mining: Comparing Biological
Conditions Using Family- and Genus-Level Macroinvertebrale Bioassessment Tools, 27T N. AM.
BENTHOL. Soc¢’Y, 717-37 (July 8. 2008) (emphasis added).

? For a review of state standards, see, e.g. TuNN. COMP. R. & REGS, 1200-4-3-.003(3)(g) (2008) (“The
watcrs shall not contain substances or a combination of substances ... which, by way of cither dircct
exposure or indirect exposure through food chains, may cause death, disease, behavioral abnormalities,
cancer, genelic mulations, physiological malfunctions (including malfunctions in reproduction), physical
deformations, or restrict or impair growth in fish or aquatic life or their offspring.”); W. VA. CODER. 47-2-
3.2i (2008) (“no significant adverse impact to the chemical, physical, hydrologic, or biological components
of aquatic ccosystems shall be allowed™); 401 Ky. ADMIN. REGS. 5:031 §§ 2(1)(d), 4(1)(f) (2008) (“Surfacc
waters shall not be aesthetically or otherwise degraded by substances that: ... |i|njure, are chronically or
acutely toxic to or producc adverse physiological or behavioral responses in humans, animals. fish and
other aquatic life...” and “|t]otal dissolved solids or specific conductance shall not be changed to the extent
(hat (he indigenous aquatic comununity is adverscly alfccted.”).
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This study actually won an EPA award for excellence. But in the end, EPA ignored the
study’s “excellent” findings — and its legal responsibilities under the Clean Water Act —
in order to rubberstamp OSM’s final changes to the stream buffer rule. Then-EPA
Administrator Stephen Johnson also ignored the views of coal state Governors Phil
Bredesen of Tennessee and Steven Beshear of Kentucky, as well as Kentucky Attomey
General Jack Conway, and members of Congress including Representatives Ben
Chandler and John Yarmuth all of whom wrote to Johnson asking him not to sign oft on
the repeal of the stream buffer zone rule. Given the adverse effects that valley fills and
other waste disposal caused by mountaintop removal clearly inflict upon water quality —
destroying all other uses and standards protected under the Clean Water Act — EPA
should not have concurred with the rule change.

The gutting of the Stream Buffer Zone rule, as disturbing as it is in its own right, is the
culmination of a series of regulatory actions by the Bush administration aimed at
subordinating protections for the nation’s waters and ecosystems to the interests of big
coal, clearing the way for expansion of mountaintop removal, the most intrusive

and destructive of all mining practices. For example, in 2002 EPA and the U.S. Army
Corps of Engineers repealed a 25-year-old Clean Water Act regulatory prohibition on
dumping waste material in streams in an attempt to stop citizen challenges to valley fills.?

Mountaintop removal coal mining is destroying streams, communities, and lives in
Appalachia at an alarming rate, in direct conflict with the provisions Congress enacted in
the 1970s to curb this type of extreme environmental abuse. According to one estimate,
mountaintop removal mines involved forty-four permits covering 9,800 acres throughout
the 1980s, yet in a nine-month period in 2002 alone, federal and state agencies issued
permits for mountaintop removal mines to flatten and destroy an area covering 12,540
acres.* Mountaintop removal and other large scale surface mining operations already
have been authorized by permitting authorities to destroy nearly 2,000 miles of
Appalachian streams and more than 1,000 square miles of forested mountain terrain.
Indeed, according to the DELS issued with OSM’s proposed rule, without more stringent
environmental protections, more than 1000 miles of streams will be added to this toll by
2012. Valley fills will turn a huge area of this country — over 2200 square miles of a
unique, biologically diverse, forested, stream filled, mountainous region — into a barren
wasteland forever. Yet, instead of imposing more stringent regulations — or even just
enforcing the laws on the books — the Bush administration did the exact opposite,

3 Final Revisions to the Clean Water Act Regulatory Definitions of “Fill Material” and “Discharge of a Fill
Matcrial,” 67 Fed. Reg. 31129 (May 9. 2002).

4 Bums. Shirley Stewart (2005), “Bringing Down the Mountains: the Impact of Mowntaintop Removal
Surface Coal Mining on Southern West Virginia Communities, 1970-2004,” Ph.D. disscrtation, West
Virginia University.
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repealing longstanding environmental safeguards to facilitate the destruction of
Appalachia.

Weakening the Endangered Species Act

On December 16, 2008, the Fish and Wildlife Service and National Marine Fisheries
Services published new ESA rules to eliminate scientific oversight and scrutiny for many
actions of the federal government. Under the revised law, federal agencies will be
allowed to go forward with actions that may affect threatened or endangered species
without obtaining the review of the expert wildlife agencies to ascertain the full impacts
on the species.

The administration raced through this rule change by allowing only 30 days for public
comment, failing to do a full environmental analysis under NEPA, spending fractions of
minutes reviewing individual comments and failing to respond in any detailed or
meaningful way to the public concerns, and misrepresenting the rule as making
“relatively minor procedural changes” in “some very narrow situations,” alleging that the
rule was only meant to given some guidance on the “thorny” problem of global warming.

This new rule strikes at the heart of the ESA: the duty imposed on all federal agencies to
ensure that their actions will not contribute to extinction. Consultation with federal
wildlife agencies is the mechanism for making sure that federal agencies heed this
mandate by: (1) making certain that the best available science is used; (2) serving as a
check on the action agencies as they advance their primary mission rather than protect
endangered species; and (3) developing alternatives and mitigation to protect species and
their habitat. Consultation has been the Act’s most effective and successful safeguard.
Some examples of where oversight by the wildlife agencies has proven essential include:

o NMFS found “overwhelming evidence” that three pesticides are likely to
jeopardize listed salmon and steelhead, including for 14 uses that EPA would
have approved unilaterally under self-consultation.

o The Services’ recent review of self-consultations under the national fire plan
revealed that the program has been a failure. Far fewer than half of the self-
consultations (19 out of 50) used the best available science. The shortcomings
included failing to identify the action, the impacted area, all endangered species,
and related projects also affecting the species. Eight of the self-consultations
failed to meet any of the criteria for a valid consultation.

o NMFS disagreed with the Bureau of Reclamation assertion that water withdrawals
from the Klamath River would not adversely affect endangered salmon, made a
jeopardy call, and imposed minimum flows for salmon migration.

Testimony of Earthjustice
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The midnight rule effects at least three key elements of ESA consultation: the threshold
for consultation, consultation with wildlife agencies, and global warming.

First, for decades, ESA consultation has been required for any federal agency action that
“may affect” a listed species or its critical habitat. This “may affect” threshold is an
integral part of the overall goal of the ESA to be precautionary in favor of species and
habitat protection; it is spelled out in the Act’s legislative history and codified in ESA
regulations adopted in 1986. In many respects, the midnight regulation jettisons this
“may affect” threshold and erects higher hurdles before a consultation will even be
required.

Among the new requirements, the agency would need to have “clear and substantial
information” showing that its action is an “essential cause” of effects to listed species and
these effects: are “more than just likely to occur,” are not uncertain, are capable of
meaningful identification and detection, can be considered in conjunction only other
actions that will occur in the particular area of the project. Another insidious affect of
these new rules is to undermine the ability to understand and mitigate the cumulative
affect of actions.

This is not a precautionary standard appropriate for deciding whether an action must
undergo consultation or can proceed without scrutiny. It introduces new concepts that
have no commonly accepted meaning and requires a level of scientific certainty and close
causal connection before species can receive the protection of consultation with the
experts. Now, such consultation will often not occur at all — particularly since the
determination will be made by agencies that may know little about the species at risk and
have other goals on their primary agenda. Contrary to the ESA’s direction, it puts the
judgment calls in the hands of the action agencies that do not have protecting species as
their missions, thus tilting the burden of proof against protecting species.

Second, even in instances where an action may adversely affect species of habitat, the
midnight rule authorizes agencies to proceed unilaterally without ESA consultations with
the wildlife agencies. The old regulations authorize informal consultations that can entail
informal give-and-take, but require the wildlife agencies to sign-off on potentially
harmful projects in writing using the best science. The new regulation allows agencies to
shut out the wildlife agencies even for actions that still require consultation under the new
higher thresholds. If the wildlife agency has not made its findings for a project within 60
days (with a possible 60-day extension), the other agency may go forward without
consultation, regardless of the potential impacts to species or habitat.

The ability to proceed unilaterally after 60 days might lead the action agency to minimize
the information provided and downplay the impacts.

Testimony of Earthjustice
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Third, the midnight rule exempts global warming from the ESA by fiat. The Services try
to characterize the midnight rule changes not only as minor and ministerial but necessary
to address the “difficult” problem of global warming. This is simply an excuse for
broader changes as outlined above; in truth, the rule changes are unnecessary even with
respect to the “problem” of global warming. The Services’ arguments on this point are
particularly unavailing since the new rule seeks to codify “the Service’s current view that
there is no requirement to consult on greenhouse gas (GHG) emissions’ contribution to
global warming and its associated impacts on listed species (e.g., polar bears).” The new
rule makes this pronouncement even if the action involved directly and significantly
contributes to global warming — for example, a regulation impacting GHG emissions
from the largest emitters, such as coal-fired power plants.

The science and causal connections will not always be certain, but ESA consultations
routinely confront multiple threats and uncertainties. Using global warming as an excuse
to weaken the ESA across the board is a recipe for massive extinctions.

The ESA makes the best science, not politician’s desires, the determinant of whether an
action must undergo consultation, is likely to cause jeopardy or degrade critical habitat,
and warrants mitigation. The courts have repeatedly turned back attempts to focus only
on immediate, local, or certain impacts. All too often, it is impacts that may seem
uncertain or harmful only in the aggregate (along with other factors such as degraded
conditions and multiple threats) that put species in peril. Federal agencies cannot narrow
their inquiry and miss the real-world impacts of their actions on endangered species. Yet
that is what the midnight ESA regulation tells them to do.

Deregulating Hazardous Waste

Two related actions in the waning days of the Bush administration exempted nearly two
million tons of hazardous waste annually from the strict environmental and public health
safeguards in the Resource Conservation and Recovery Act (RCRA). The larger of the
two rulemakings — Revisions to the Definition of Solid Waste — exempts more than 1.5
million tons of hazardous waste from RCRA whenever the waste generator claims that
they plan to recycle the waste.” The second — the Expansion of the Comparable Fuels
Exclusion — exempts more than 100,000 tons of hazardous waste that can be burned for
fuel under certain conditions.’

Prior to the enactment of RCRA in 1976, chemical companies, pharmaceutical
manufacturers, and other generators of hazardous waste disposed of their waste either by

‘ EPA, Revisions to the Definition of Solid Waste, 73 Fed. Reg. 64667, 64668 (Oct. 30, 2008).
© EPA, Expansion of RCRA Comparable Fuel Exclusion, 73 Fed. Reg. 77955 (Dec. 19, 2008).
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burying, burning, or storing it on-site, or by shipping it oft-site to an unregulated
company that would dump, burn, or store it at another location, rarely with any
safeguards to ensure proper disposal of the waste. Decades of unregulated dumping led
to hundreds of sites across the country where people and the environment were
repeatedly exposed to toxic chemicals and other carcinogens. In one of the most famous
examples of the dangers of unregulated hazardous waste, a chemical company in Niagara
Falls, New York buried more than 21,000 tons of hazardous waste in Love Canal. Over
the next several decades, the surrounding community experienced a “disturbingly high
rate of miscarriages,” according to EPA, and birth defects including children born with
extra rows of teeth, eye deformities, and varying degrees of mental retardation.

Congress passed RCRA in 1976 to address this growing public health threat and the
public’s concern about it. Under the law, hazardous waste became subject to strict
“cradle-to-grave” regulations to ensure that every ounce of hazardous waste was
accounted for and did not come into contact with human beings or get released into the
environment. While there remains room for improvement in the handling of hazardous
waste, RCRA has largely succeeded in preventing unscrupulous or careless companies
from exposing the public to dangerous wastes.

But EPA’s recent rulemakings dealt a serious blow to RCRA and pose a serious threat to
public health and the environment across the country. Collectively, there are two major
problems with these rules: first, they greatly increase the risk that people or the
environment will be exposed to hazardous waste; second, they do not even accomplish
their purported goal of significantly increasing recycling and cutting cost for hazardous
waste-generating companies.

By exempting certain classes of hazardous waste from RCRA, these two rule changes
allow hazardous waste generators to undertake do-it-yourself hazardous waste recycling
or hazardous waste burning. Or, if the generator cannot process the waste on-site, they
can ship it off-site, as most generators do. But, under the new rules, instead of shipping
hazardous waste to a RCRA-permitted facility that is subject to strict regulation and
oversight, a waste generator can instead ship their waste to a low-cost, fly-by-night waste
handler that would be subject only to minimal rules and oversight, with the generator
themselves left to verify the safety of their own operation. Even where hazardous waste
generators choose to continue to use established, professional hazardous waste handlers,
the lack of regulation and oversight will increase the temptation to take shortcuts that
could endanger worker and public health. In short, these rules take us back to the pre-
RCRA days of Love Canal.

Hazardous waste recyclers that are licensed under RCRA are far less likely to harm
public health and the environment than those that are not subject to RCRA. In the lead-
up to proposing the hazardous waste recycling exemption, EPA identified 208 cases of
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damage to human health or the environment from hazardous waste recycling; of those
208 cases, only nine (4%) occurred at RCRA permitted facilities.” A large majority of
the damage cases occurred in operations that were already exempted from RCRA’s strict
oversight.® Exempting millions more tons of hazardous waste would only increase
damage to public health and environment.

EPA denied a Congressional request for a similar study of waste spills or accidents
involving hazardous waste burning. But Earthjustice obtained from EPA the identities of
86 facilities that would likely begin burning hazardous waste with RCRA safeguards.
Nearly 90% of the facilities have been subject to RCRA corrective action, which is
EPA’s remedial program designed to address releases of hazardous waste from operating
facilities. The vast majority of these facilities have shown that they cannot be trusted to
handle hazardous waste safely. Now this new rule allows these facilities to burn waste
without RCRA safeguards, even though EPA stated in the proposed rule that hazardous
waste “can pose greater hazard when stored than comparable fuel, and... must be burned
under the specified burner conditions....””

At first glance, each of these rules appears to have some justification: recycling
hazardous waste and using hazardous waste in place of fuel. But one point needs to be
made very clear: these rules would increase recycling and fuel recovery by only a small
fraction. According to EPA’s own numbers, hazardous waste recycling would increase
by only 1.1% under the new rule.'® The reason for these meager benefits is simple —
hazardous waste recycling and fuel recovery is already happening on a large scale, but
only under the strict regulations RCRA that ensure recycling and fuel recovery is done
safely. Of the more than 180,000 tons of combustible hazardous waste that are exempted
from RCRA under the new waste burning exemption, only 34,000 tons is not currently
being burned for fuel recovery." So with only a minimal increase in recycling and fuel
recovery, these new rules have taken hazardous waste handling out of the hands of
professionals working at RCRA-permitted facilities and put it in the hands of unlicensed,
fly-by-night operators. At the same time, the rules remove the strict oversight provided
by RCRA and instead trust the hazardous waste generators to ensure the safe disposal of
the waste.

" EPA., Assessment of Environmental Problems Associated with Recyeling of Hazardous Secondary
Materials. available at http://epa. gov/osw/hazard/dsw/abr-rule/env-prob.pdf

® See Sierra Club comments to Revisions to the Definition of Solid Waste, Docket ID EPA-HQ-RCRA
2002-003 1, Appendix A.

? Expansion of RCRA Comparable Fuel Exclusion, 72 Fed. Reg. 33311 (proposed June 13, 2007).

' Regulatory Impacts Analysis for USEPA’s 2007 Supplemental Proposed Revisions to the Industrial
Recycling lixclusions of the RCRA Definition of Solid Waste at 16.

' EPA, Expansion of RCRA Comparable Fuel Exclusion, Proposed Rule, 72 Fed. Reg. 115, June 15, 2007.
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Another justification given for the rule changes is cost savings to industry, but that is
another false argument. Several industry trade associations lobbied the Bush
administration to convince them to forgo numerous overdue non-discretionary
rulemakings and instead devote their resources to these rollbacks of hazardous waste
regulations. Those trade associations represent thousands of hazardous waste generators
that will save money by avoiding the use of RCRA-licensed waste handlers. However,
EPA’s analysis of the rules show that the cost savings to hazardous waste generating
industries would be minimal, and those savings would often come at the expense of other
American businesses. Further, the actual cost of these rules is probably a net negative for
the country because EPA failed to account for the inevitable accidents, health care costs,
and cleanup costs that occur when hazardous waste regulations are rolled back.

In part because these rules would not significantly increase recycling, EPA estimates that
the total cost savings of the rules are approximately $23 million per year for the waste
burning exemption and as little as $95 million per year for the waste recycling
exemption, spread over as many as 5600 companies.'> That is an average of less than
$17,000 per facility — a tiny fraction of the revenue that flows through many of these
multi-million dollar companies. Even worse, the Government Accountability Office
estimates that future annual savings from the waste recycling exemption could fall as low
as $19 million." That is nearly two million tons of hazardous waste deregulated for as
little as $42 million a year, spread over thousands of companies.

But much of these meager cost savings for hazardous waste generators would come at the
expense of RCRA-licensed waste handlers and other parties. For the hazardous waste
burning exemption, EPA found the following:

Hazardous waste commercial incinerators and cement kilns are projected to
experience negative distributional impacts associated with this action. These
effects include revenue losses for both groups, plus fuel replacement costs for
commercial kilns. Revenue losses to commercial incinerators are estimated at $3
million/year, while commercial kilns may experience combined revenue and fuel
replacement losses of approximately $13.5 million per year. These impacts
represent between one and 1.7 percent of the total estimated annual gross
revenues for these sectors. ™

In addition to providing only minimal increases in beneficial re-use of hazardous waste
and extremely small costs savings for polluting industries, these rules will likely cost the
country financially in the long-term. The evidence cited above demonstrates an elevated

12EPA, Revisions to the Definition of Solid Waste, 72 Fed. Reg. 14172 (proposed March 26, 2007).

"* GAO, November 7. 2008 Ietter to Congress re: Environmental Protection Agency: Revisions to the
Definition of Solid Waste.

!4 Expansion of RCRA Comparable Fuel Exclusion, Proposed Rule, 72 Fed. Reg. 33320, June 13, 2007.
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risk of hazardous waste releases when non-RCRA licensed facilities are allowed to
handle hazardous waste. Facilities that operate outside of RCRA are also more likely to
rely on taxpayer dollars to clean up their accidents. In EPA’s study of hazardous waste
recycling accidents, the agency found that 82% of the contaminated sites needed public
funds for cleanup, in whole or in part, under state or federal Superfund programs.
Although EPA’s analysis did not gather costs on all of the damage cases, it did examine
the cost of cleanup for 89 sites. For 20% of these sites, cleanup costs exceeded $5
million, and most exceeded $1 million. These numbers indicate that the meager cost
savings to industry from this regulatory rollback is far lower than the cost that will borne
by taxpayers for cleaning up after the fact. Most of the damage cases involving RCRA-
permitted recycling facilities were cleaned up in whole or in part by the licensed entity,
often because of consent decrees or financial assurance requirements in their RCRA
permit.'> Keeping hazardous waste recycling in the hands of permitted professionals not
only protects workers handling the waste and reduces the likelihood of a hazardous waste
accident, it helps defray the cost of clean-up when accidents do occur.

EPA’s guiding principle is supposed to be to protect public health and the environment.
These rules turn that principle on its head by arranging a slight increase in profits for a
few companies at the expense of other companies, public health, the environment, and the
American taxpayer. Vacating these rules should be at the top of any environmental to-do
list for Congress and the new administration.

Demonstrating Disregard for Qur Nation’s Public Lands

The Bush administration’s final flurry of last-minute rulemakings also have potentially
catastrophic implications for some of our nation’s most treasured public lands. The
Department of Interior finalized rules that govern a commercial oil shale leasing program
on 1.9 million acres of public lands spread across three states (Colorado, Wyoming and
Utah) in the West and finalized a rule that eliminated Congress’ authority to protect
treasured public lands in emergency situations under the Federal Land Policy and
Management Act (FLPMA) of 1976. Both rules were written and finalized to make sure
they took effect just days before President Obama took office, thereby making it more
difficult for his administration to undo them.

On November 18, 2008, the Department of the Interior finalized rules that govern and
promote commercial leasing and production of oil shale on 1.9 million acres of public
land in Colorado, Utah, and Wyoming. This action was taken against the advice of the
non-partisan RAND Corporation, despite the concerns of the Environmental Protection
Agency, Fish and Wildlife Service, and other Interior agencies, and despite opposition

S EPA, Assessment of linvironmental Problems Associated with Recveling of Hazardous Secondary
Materials.
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from western governors, Members of Congress, affected communities, and many others.
These rules lock in lax environmental safeguards and low royalty rates designed to kick-
start an industry that has never proven to be commercially viable or environmentally
sustainable, and that could significantly degrade air, water, and wildlife resources across
three states, not to mention produce nearly 50% higher lifecycle greenhouse gas
emissions than conventional oil.’® The Interior Department is rushing development of a
commercial oil shale leasing program in a manner that solely benefits industry — at the
expense of taxpayers, the environment and sound policy.

We should provide a little background on oil shale: the commercial leasing and
production of oil shale reserves in the western United States has been discussed as a
potential source of liquid fuels for more than one hundred years. However, time and time
again, the economics of production have precluded commercial production. Most
recently, the fledgling oil shale industry in western Colorado collapsed in 1982 when the
price of crude oil dropped significantly. Exxon Mobil, the company spearheading the
project, laid off 2,000 workers overnight and left the western Colorado economy in ruins.
This debacle moved oil shale to the back burner until Vice President Cheney’s Energy
Policy Task Force and the Energy Policy Act of 2005 (EPAct).

EPAct contained a lengthy provision (Section 369) which authorizes both an oil shale
research, development and demonstration (RD&D) program and a commercial leasing
program.'” It was an arbitrary and politically-motivated timetable outlined in the 2005
Energy Bill that led to the recent issuance of the new — and deeply flawed — regulations
governing the leasing of oil shale on November 18, 2008. For example, the BLM is
required by statute to ensure a fair market value return to taxpayers for resources it leases
but fails to do so under these rules. Moreover, these rules include inadequate
environmental standards for the conduct of commercial oil shale operations on future
federal leases.

Furthermore, following the publishing of the rule governing commercial leasing on
November 18, the Bush administration rammed through a host of other significant oil
shale-related policy decisions, including expanding the size of future RD&D tracts to an
acreage large enough to support a commercial production operation18 (thereby making an
RD&D lease a “pocket” commercial lease), rescinding a land withdrawal put in place by

1 A, R. Brandt (2008). Converting Oil Shale to Liquid Fuels: Energy Inputs and Greenhouse Gas
Emissions of the Shell in Situ Conversion Process. Environmental Science Technology.

" P.L. 109-181 et seq. The Act also requires establishment of a Strategic Unconventional Fuels Task Force
to advance development of unconventional sources of liquid fucls like oil shalc and coal-to-liquids. We
feel it is inappropriate and counterproductive for the federal government to actively advocate for
development of liquid fucls that arc known to be significantly greater contributors to global warming than
conventional oil and gasoline.

¥ BLLM press release, Jan. 14, 2009.
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President Hoover to protect large acreages of the land in question, and publishing an
addendum to current RD&D leases that locks in provisions of the November rule —
regardless of Congress’ or the administration’s future attempts to rectify the rule’s
deficiencies.”” Under these addenda, which were negotiated in secret and at the midnight
hour, taxpayers stand to lose millions, if not billions, of dollars of foregone royalties. The
DOI Inspector General should immediately launch an investigation into how these
addenda were developed, negotiated, and agreed upon — at best, this giveaway is an abuse
of the public's trust and, at worst, involved shortcutting administrative and legal
requirements that must be subject to the light of day.

In addition to the Bush administration’s egregious irresponsibility and betrayal of the
public trust on the oil shale issue, they also managed to sneak in a midnight regulation
that threatens the crown jewel of our National Park System — the Grand Canyon. A rash
of claimstaking around the Canyon in recent years has raised the prospect of extensive
uranium mining on public lands adjacent to the Canyon. The former Governor of
Arizona, Janet Napolitano (now Secretary of Homeland Security), members of the public,
major water utilities which draw from the potentially impacted watershed, conservation
organizations and the National Park Service itself all raised concerns about the impact of
such operations on the Park ecosystem and water resources of this special area. The
Superintendent of the Park, for example, has noted that more than a third of the Canyon’s
species could be impacted by radioactive and toxic releases associated with uranium
mining.

In the face of continued claimstaking and absent any serious analysis or action by the
BLM, the House Natural Resources Committee acted to protect the Park. In June, the
Committee exercised its right under Section 204(e) of the Federal Land Policy and
Management Act (FLPMA) to notify the Secretary of its resolution declaring an
emergency and the need for an immediate, emergency withdrawal of approximately one
million acres surrounding the Grand Canyon. In contravention of FLPMA and the BLM’s
own rules, the Department has not acted on that resolution and as a consequence has been
sued by several organizations.

In what appeared to be a direct reaction to the authorizing committee’s successful use of
section 204(e) to protect these lands around the Canyon, the Bush administration
finalized a rule to rescind Congress’ power to make these types of emergency
withdrawals in the future.” The rule, proposed on the Friday afternoon before Columbus
Day weekend, was only open to public comment for just 15 days — the epitome of a
midnight rulemaking.

'Y BLM press release, Jan. 16, 2009
%73 Fed. Reg. 74039 (Dec. 5, 2008).
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These two Bush administration midnight regulations, affecting nearly 2 million acres of
pristine wildlands and one of our most iconic natural treasures, represent the final acts of
an administration that completely abdicated its responsibilities to protect our nation’s
public resources for the benefit of the people and future generations. Over and over again
the public saw their will ignored, science maligned, and our cherished national heritage
sold off to the highest bidder. Unfortunately, the physical damage done will leave its
mark on the landscape for decades to come; and the statutory and regulatory directives
that caused this damage may be difficult and cumbersome to undo.

Doing More Damage to Public Health and the Environment

Mr. Chairman, the immediate and long-term implications of the regulatory rollbacks we
have just discussed are enormous, but even this is not the whole story. In the last few
weeks of the Bush administration, a slew of other anti-environmental regulations and
policies were also adopted. Among them are rules easing water pollution limits on
factory farms, exempting factory farms from reporting emissions of toxic gases from
animal waste, allowing power plants to expand and increase annual emissions without
installing additional pollution controls, and opening nearly nine million acres in Utah to
oil and gas leasing, among others.

Earthjustice has challenged several of these midnight regulations in court, and we are
confident that, ultimately, many if not all of the rules we have challenged will be judged
tobeillegal. But litigation can take years, and much irreversible damage will be done
while these cases are pending. Congress and the Obama administration have a variety of
legislative and regulatory tools that can be used to reverse these anti-environmental
midnight regulation much more quickly and with more certainty. Earthjustice urges you
to use these tools to undo these last-minute give-aways to polluting industries that have
come at the expense of the American public. We stand ready to work with this
Committee and the rest of Congress to achieve the goal of restoring these important
environmental protections.

Thank you.
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Mr. CoHEN. With those preliminary remarks, I would like to rec-
ognize my colleague, Mr. Franks, the distinguished Ranking Mem-
ber of the Subcommittee, and whose Cardinals came close to a
Super Bowl championship, for his opening remarks.

Mr. FrRaNKS. Well, thank you, Mr. Chairman. I am just grateful
to be here this morning. I am grateful to be here with you as the
Subcommittee on Commercial and Administrative Law meets for
the first time.

I want to congratulate you on becoming the Chairman of this
Subcommittee, and I want to warmly welcome our witnesses, if it
so happens, and certainly welcome the opportunity to begin our
consideration of the administrative law issues during this Con-
gress.

The Commercial and Administrative Law Subcommittee spent
next to no time on administrative law last term. The Subcommittee
spent more time on commercial law, but still that is not what ab-
sorbed the majority of the Subcommittee’s attention.

Instead, the Subcommittee spent the greatest portion of its time
on bashing the Bush administration and the Bush administration’s
Department of Justice.

Mr. Chairman, I hope today that we can turn a new page and
that Presidents of both parties and Presidents in most modern Ad-
ministrations, of course, we recognize that they have promulgated
?n increased number of regulations during their final months in of-
ice.

In fact, it was Jimmy Carter whose Administration’s end-of-term
activity gave birth to the phrase “midnight regulations.” And Presi-
dent Clinton published even more.

The George W. Bush administration, looking back on the Clinton
debacle, took some concerted and constructive steps to introduce
order into the end-of-term process.

It called for all new regulations planned for the last part of its
tenure to be proposed by June 1, 2008 and it called for all of these
regulations to be promulgated by November 1, 2008.

The Bush administration’s policy provided for exceptions and
some exceptions, in the end, were made. But on the whole, the
process was more orderly than the chaos that attended the final
days of the Clinton administration.

Accordingly, I hope we won’t spend our time on bashing the Bush
administration for doing less of what all recent Administrations
have done. Let us instead devote ourselves to the more important
task.

Presidents are elected for 4 years, and unless we are to craft pro-
hibition for all regulatory activity during a second term, we should
use this hearing as an opportunity to begin to build upon the im-
provements to the regulatory process that the Bush administration
undertook, building on the improvements of previous Administra-
tions.

Let us, therefore, ask how can we reform the entire regulation-
writing process, because midnight regulations are just one symp-
tom of a dysfunctional and outdated administrative law system
governed by the 63-year-old Administrative Procedure Act.

Throughout the process of writing regulations, we need to im-
prove procedures. We need to ensure, first, universal and better
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cost-benefit analyses; sounder science; more transparency; better
public participation; more negotiated rulemaking; rights of the Fed
to support e-rulemaking; stronger review of the agency’s regulatory
development processes; and, an end to the proliferation of sup-
posedly nonbinding guidance that seeks to make an end run on the
requirements of rulemaking.

These are just some of the improvements that we can make to
the rulemaking process that governs so much of the Federal Gov-
ernment’s lawmaking activity.

If we can progress on these improvements, we will reduce the
controversy over end-of-administration rulemaking by bringing
more transparency and objectivity into the entire rulemaking proc-
ess, no matter when it occurs during the course of any Administra-
tion.

Other reforms include improving our review of agency regula-
tions under the Congressional Review Act, and, of course, above all,
Congress can dedicate itself anew to writing clearer, more detailed
and more definitive statutes.

In this way, Congress can better exercise the policymaking au-
thority entrusted to it by the Constitution and not transfer that au-
thority excessively to administrative agencies, which are account-
able only to the people in indirect ways through the President or,
in the case of so-called independent agencies, even more indirectly.

In the 108th and the 109th Congresses, we considered those top-
ics so important that we embarked on a new special project, the
Administrative Law Process and Procedure Project for the 21st
Century.

This project generated a number of good proposals. We have yet
to conclude our important work in this area. Yet, the 21st century
marches on, Mr. Chairman, and the burden of regulations imposed
under an outdated system grows.

And so, sir, again, I am glad that we are here today and that the
topic of administrative law is the first of which we turn in this
term. And I hope that this will be a fruitful field of bipartisan en-
deavor in this term, and I look forward to working with you.

Thank you.

Mr. CoHEN. I thank the gentleman for his statement.

Without objection, other Members’ statements, opening state-
ments, will be included in the record.

And I want to assure the gentleman, as I did in my opening
statement, that I do want this to be bipartisan and to look at the
future to all Administrations.

[The prepared statement of Mr. Franks follows:]

PREPARED STATEMENT OF THE HONORABLE TRENT FRANKS, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF ARIZONA, MEMBER, COMMITTEE ON THE JUDICIARY,
AND RANKING MEMBER, SUBCOMMITTEE ON COMMERCIAL AND ADMINISTRATIVE
Law

Mr. Chairman, it is a pleasure to be here with you today as the Subcommittee
on Commercial and Administrative Law meets for the first time in the 111th Con-
gress. I extend a warm welcome to our witnesses. And I welcome the opportunity
to begin our consideration of administrative law issues during this Congress.

The Commercial and Administrative Law subcommittee spent next to no time on
administrative law last term. The Subcommittee spent more time on commercial
law, but still, that is not what absorbed the majority of the Subcommittee’s atten-
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tion. Instead, the Subcommittee spent the greatest portion of its time on bashing
the Bush Administration and the Bush Administration’s Department of Justice.

Mr. Chairman, I hope that today we can turn a new page. Presidents of both par-
ties, and Presidents in most modern administrations, have promulgated an in-
creased number of regulations during their final months in office.

In fact, it was President Jimmy Carter whose administration’s end-of-term activ-
ity gave birth to the phrase “midnight regulations.” And President Clinton pub-
lished even more.

The George W. Bush Administration, looking back on the Clinton debacle, took
some concerted and constructive steps to introduce order into the end-of term proc-
ess. It called for all new regulations planned for the last part of its tenure to be
proposed by June 1, 2008. And it called for all of these regulations to be promul-
gated by November 1, 2008.

The Bush Administration’s policy provided for exceptions, and some exceptions, in
the end, were made. But on the whole, the process was more orderly than the chaos
that attended the final days of the Clinton Administration.

Accordingly, let’s not spend our time bashing the Bush Administration for doing
less of what all recent administrations have done. Let us instead devote ourselves
to a more important task. Presidents are elected for four years, and unless we are
to craft a prohibition on all regulatory activity during a second term, we should use
this hearing as an opportunity to begin to build upon the improvements to the regu-
latory process that the Bush Administration undertook, building on the improve-
ments of previous administrations. Let us therefore ask: “How can we reform the
entire regulation-writing process?” Because midnight regulations are just one symp-
tom of a dysfunctional and outdated administrative law system, governed by the 63-
year-old Administrative Procedure Act.

Throughout the process of writing regulations, we need to improve procedures. We
need to insure:

e universal and better cost-benefit analysis;

e sounder science;

e more transparency;

e better public participation;

more negotiated rulemaking;

widespread “e-rulemaking;”

e stronger review of the agencies’ regulatory development processes; and

e an end to the proliferation of supposedly non-binding “guidance” that seeks
to make an end run on the requirements of rulemaking.

These are just some of the improvements that we can make to the rulemaking
process that governs so much of the federal government’s law-making activity. If we
can make progress on these improvements, we will reduce the controversy over end-
of-administration rule-makings by bringing more transparency and objectivity to the
entire rule-making process, no matter when it occurs during the course of any ad-
ministration.

Other worthy reforms include improving our review of agency regulations under
the Congressional Review Act. And, of course, above all, Congress can dedicate itself
anew to writing clearer, more detailed, and more definitive statutes. In this way,
Congress can better exercise the policy-making authority entrusted to it by the Con-
stitution—and not transfer that authority excessively to administrative agencies ac-
countable to the people only indirectly through the President or, in the case of so-
called independent agencies, even more indirectly.

In the 108th and 109th Congresses, we considered these topics so important that
we embarked on a special project, the Administrative Law, Process, and Procedure
Project for the 21st Century. This project generated a number of good proposals. We
have yet to conclude our important work in this area. Yet the 21st Century marches
on, and the burden of regulations imposed under an outdated system grows.

So Mr. Chairman, again, I am glad that we are here today, and that the topic
of administrative law is the first to which we turn this term. I hope that this will
be a fruitful field of bipartisan endeavor this term, and I look forward to working
with you.

[The prepared statement of Mr. Conyers follows:]
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PREPARED STATEMENT OF THE HONORABLE JOHN CONYERS, JR., A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN, CHAIRMAN, COMMITTEE ON THE JUDI-
CIARY, AND MEMBER, SUBCOMMITTEE ON COMMERCIAL AND ADMINISTRATIVE LAW

Let me first thank Steve Cohen, the new Chairman of the Subcommittee on Com-
mercial and Administrative Law, for holding this timely hearing on the issue of so-
called “midnight rules.”

No issue within the Subcommittee’s jurisdiction is now more important. Regula-
tions issued during the final weeks of the Bush Administration may have a lasting
impact on the environment, on civil liberties at home and abroad, on the wages and
working conditions of U.S. workers, on highway safety, and on many other matters
of concern to the American people.

We will hear from seven distinguished and knowledgeable witnesses at today’s
hearing. I'm interested in hearing their views on the following three issues:

First, is the Bush Administration’s record on midnight rulemaking subject to criti-
cisms that its predecessors’ records are not? In particular:

e Did the Bush Administration strategically issue midnight rules in an attempt
to avoid meaningful public and Congressional scrutiny of its controversial
policies?

e Did the Bush Administration’s midnight rulemaking depart from well-estab-
lished regulatory practices and procedures?

e Did the Bush Administration’s midnight rulemaking favor special interests
over the public interest, in a way that earlier administrations’ midnight rules
did not?

Second, when and why should we be concerned about midnight rules—whether
they spring from a Democratic or a Republican administration? Is midnight rule-
making an undesirable way to make public policy?

And third, should Congress pass legislation governing midnight rulemaking? Or
does Congress already have at its disposal effective tools to deal with objectionable
midnight rules, including resort to the Congressional Review Act and appropriations
restrictions? If legislation is needed, what particular form should it take? I espe-
cially look forward to hearing Jerry Nadler’s views on that last question.

Thank you, again, Chairman Cohen.

Mr. COHEN. I am now pleased to introduce the witness for our
first panel for today’s hearing, the Honorable Representative
Jerrold Nadler.

Congressman Nadler represents New York’s 8th congressional
district, which includes Manhattan’s west side below 89th, and I
guess down to the battery; also, areas of historic Brooklyn.

Congressman Nadler was first elected to the House in 1992, after
serving 16 years in the New York State Assembly. In 2004, he was
elected with a resounding 80 percent of the vote.

Throughout his career, he has championed civil rights, civil lib-
erties, efficient transportation, and a host of progressive issues,
such as access to health care, support for the arts, and the protec-
tion of the Social Security system.

He is a voice for the voiceless. In his roles as an assistant whip
and a senior Member of both the House Judiciary and Transpor-
tation Committees, Congressman Nadler has the opportunity on a
daily basis to craft and shape the major laws that govern our coun-
try.

He currently serves as Chairman of the Constitution, Civil
Rights and Civil Liberties Subcommittee of Judiciary, which con-
siders all proposed constitutional amendments and deals with such
issues as freedom of expression, religious freedom, privacy, due
process, civil rights, reproductive choice, and lesbian, gay, bisexual
and transgender rights.

Thank you for your willingness to participate in today’s hearing.
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And although I am sure you know the procedure, I will go over
it for the benefit of our other witnesses.

Without objection, your written statement will be placed into the
record, and we would ask that you limit your oral remarks to 5
minutes. We have a lighting system with a green light, which is
for go. At 4 minutes, it turns yellow, which is like the 2-minute
mark in the NFL. Then at the 5-minute mark, you get a red light,
which means you are about at the end of your testimony.

After each witness has presented his or her testimony, Sub-
committee Members will be allowed to ask you questions, subject
to the 5-minute limit.

After Mr. Nadler testifies, we might have votes, and we are going
to try to take into consideration Mr. Kennedy’s schedule and have
him, without any objection, be our first witness and have questions
of him so he can make an airplane and have time to catch a fast
train. Get me a ticket back to New York.

Mr. Nadler, will you proceed with your testimony?

TESTIMONY OF THE HONORABLE JERROLD NADLER, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF NEW
YORK

Mr. NADLER. Thank you, Mr. Chairman, Ranking Member
Franks, and my fellow Members of the Judiciary Committee.

I appreciate the opportunity to testify before you today on this
very important issue.

The problem of midnight rules is not a new one, but the practice
is prone to abuse and undercuts our democratic process.

That is why, on the first day of this Congress, I reintroduced the
Midnight Rule Act, H.R. 34, which would allow incoming agency
heads to prevent rules adopted within the last 3 months of the pre-
vious Administration from going into effect.

This legislation lays out an approach to enable an incoming
President to deal with midnight rules without tying him up for
months or years and preventing him from implementing his agenda
or her agenda.

When the President rushes to finalize regulations in advance of
an incoming Administration, especially during the lame-duck pe-
riod, that President binds the hands of his successor for 6 months
to as long as 2 years.

This can be accomplished with minimal political accountability
by the outgoing President or by the President’s party, whose mem-
bers hope to retain some of their jobs.

In this way, midnight rules differ from other executive actions,
such as executive orders, which the new President can change, if
he wishes, upon assuming office.

The conduct of the outgoing Bush administration has highlighted
the problem in several ways. First, the Bush administration rushed
many rules through the process at an accelerated pace. This was
facilitated by a memo issued by the White House chief of staff,
Josh Bolton, on May 9, 2008.

It instructed agencies to finalize regulations by November 1, ena-
bling the outgoing Administration to put in place regulations just
prior to the swearing in of the new President.
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The results of the Bolton memo are clear. In October and Novem-
ber of last year, Federal agencies submitted 30 “major rules,” that
is, those with an economic impact of at least $100 million each, to
the Government Accountability Office.

During the same period in 2007, that number was only 13. This
represents an increase over 1 year of 130 percent.

Similarly, the number of significant rules submitted to the Office
of Information and Regulatory Affairs September 1, 2008 and De-
cember 31, 2008 represents an increase of 102 percent in the same
period in 2007, 190 significant final rules as opposed to 94 such
rules the year before.

Second, lack of accountability in its waning weeks enabled the
Administration to adopt the highly controversial rules on family
planning, endangered species and global warming, that may not
have passed muster in the more public debate. But since there was
no more public accountability, no election to look forward to, they
could do what they wanted and bind the hands of the new Admin-
istration.

Finally, these midnight rules allow the Administration to extend
its policies well into the next Administration, despite the fact that
the voters voted to move in a new direction.

The Midnight Rule Act would address this problem in several
ways. It would give a new agency head a limited period of time to
review and act on regulations adopted in the final 90 days of a
President’s term.

The new agency head would have 90 days after being confirmed
to his office or her office to disapprove a midnight rule by pub-
lishing a statement of disapproval in the Federal Register and
sending a notice of disapproval to the congressional Committee or
Committees of jurisdiction.

In order to address emergencies, limited exceptions are provided
in cases of an imminent threat to health or safety, enforcement of
criminal laws, implementation of an international trade agreement,
and national security.

Congress could revoke some of these rules under the Congres-
sional Review Act. However, the Congressional Review Act requires
individual votes on each rule.

Given the sheer number of midnight rules issued by the Bush ad-
ministration or perhaps by Administrations in the future, this
would require more time than Congress has available, while we are
trying to pass an economic recovery package, finalize FY 2009 ap-
propriations bills, and prepare for a new budget for the upcoming
fiscal year.

Most importantly, this proposal would place a check on midnight
rules. The American people have a right to hear the views of can-
didates for President and other offices on very important issues,
and then to be governed by the choice that they make in the elec-
tion, and not to be governed by the dead hand of the choice they
made 4 or 8 years earlier.

The American people are entitled to alter the direction of their
government based on new circumstances or even to change their
minds, if they wish. That is why we have a new presidential elec-
tion every 4 years, and that is why the policies of the old outgoing
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Administration should not be permitted to continue and to bind the
new incoming Administration for 6 months to 2 years.

I have received many helpful comments and suggestions on ways
to clarify this legislation and I hope to work with my colleagues to
fine-tune it.

The core policy is that the will of the electorate should not be
frustrated in effectuating new policy by the old Administration.
Voters have a right to debate critical issues in the selection of their
representatives and to have their choices implemented after the
electoral process is finished.

Thank you again for the opportunity to testify today and I look
forward to working with you all to comprehensively address this
problem in the days ahead.

[The prepared statement of Mr. Nadler follows:]

PREPARED STATEMENT OF THE HONORABLE JERROLD NADLER, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEW YORK

Thank you, Mr. Chairman, Ranking Member Franks, and my fellow members of
the Judiciary Committee. I appreciate the opportunity to testify before you today on
this very important issue.

The problem of midnight rules is not a new one, but the practice is prone to abuse
and undercuts our democratic process.

That is why, on the first day of this Congress, I reintroduced the Midnight Rule
Act, H.R. 34, which would allow incoming Agency heads to prevent rules adopted
within the last three months of the previous administration from going into effect.

This legislation lays out an approach to enable an incoming president to deal with
midnight rules—that is, rules finalized, or which took effect, at the very end of his
predecessor’s term—without tying up the new president for months or years trying
to implement his agenda.

The 22nd Amendment to the Constitution limits a president to two terms in office.
Midnight rules can be abused to allow a president to reach into a third term without
any accountability.

Past presidents have used the final weeks of their terms to take actions, or ad-
vance policies, that would be politically difficult prior to an election. It is a tradition
going back to the earliest days of the Republic.

When a president rushes to finalize regulations in advance of an incoming admin-
istration, especially during the lame duck period, that president binds the hands of
his successor for six months to as long as two years. This can be accomplished with
minimal political accountability by the president—who is leaving office—or by the
president’s party, whose members hope to retain their jobs.

In this way, midnight rules differ from other executive actions, such as executive
orders, which a new president can change upon assuming office.

The conduct of the outgoing Bush administration really highlighted the problem
in several ways.

First, the Bush administration rushed many rules through the process at an ac-
celerated pace. This was facilitated by a memo issued by the White House Chief of
Staff, Josh Bolten, on May 9th, 2008. It instructed agencies to finalize regulations
by November 1st, enabling the outgoing administration to put in place regulations
just prior to the swearing-in of the new President.

The results of the Bolton memo are clear. In October and November of 2008, fed-
eral agencies submitted 30 “major rules” (those with an economic impact of at least
$100 million), to the Governmental Accountability Office. During the same period
in 2007, that number was only 13. This represents an increase of 130%.

Similarly, the number of “significant rules” submitted to the Office of Information
and Regulatory Affairs increased by 102% between September 1, 2008 and Decem-
ber 31, 2008 over the same period in 2007 (190 significant final rules as opposed
to 94 such rules the year before).

Second, the lack of accountability in its waning weeks enabled the Bush adminis-
tration to adopt highly controversial rules that may not have passed muster in a
more public debate.

These midnight rules adopted by the Bush Administration will, among other
things, curtail access to family planning services, and even to information about re-
productive health options; weaken enforcement of the Endangered Species Act with
respect to federal projects which might threaten endangered species; allow the agen-
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cies to bypass reviews of global warming and potential ecological impacts; and allow
mining companies to dump toxic waste without concern for environmental harm.

Finally, these midnight rules allow the Administration to extend its policies well
into the new administration despite the fact that the voters have voted to move in
a new direction.

The Midnight Rule Act would address this problem in several ways.

It would give a new agency head a limited period of time to review and act on
regulations adopted in the final 90 days of a president’s term. The new agency head
would have 90 days after being appointed to disapprove a midnight rule by pub-
lishing a statement of disapproval in the Federal Register, and sending a notice of
disapproval to the congressional committees of jurisdiction.

In order to address emergencies, limited exceptions are provided in cases of an
imminent threat to health or safety, enforcement of criminal laws, implementation
of an international trade agreement and national security.

Congress could revoke some of these rules under the Congressional Review Act.
However, the CRA would require individual votes on each rule. Given the sheer
number of midnight rules issued by the Bush Administration, this would require
more time than Congress has available while we are trying to pass an economic re-
covery package, finalize FY2009 appropriations bills, and prepare for a new budget
for the upcoming fiscal year.

The Midnight Rule Act would give the new administration the opportunity to re-
view carefully the last minute handiwork of its predecessor. Rulemaking is, in the
first instance, a function of the executive. Congress and the courts would still retain
their authority to act as a check on the executive.

Most importantly, this proposal would place a check on midnight rules. The Amer-
ican people have a right to hear the views of candidates for president and other of-
fices on these very important issues and then to be governed by the choice they
made in the election, and not by the dead hand of a choice they made four years
earlier. The American people are entitled to alter the direction of their government
based on new circumstances, or even to change their minds. That is why we have
a new presidential election every four years.

I have received many helpful comments and suggestions on ways to clarify this
legislation, and I hope to work with my colleagues to fine tune it.

The core policy is that the will of the electorate should not be frustrated in effec-
tuating new policy. Voters have a right to debate critical issues in the selection of
their representatives and to have those choices realized though the electoral process.

Thank you again for the opportunity to testify today, and I look forward to work-
ing with you all to comprehensive address this problem in the days ahead.

Mr. CoHEN. Well, I thank the gentleman for his statement.

The Chair does not have a question of Mr. Nadler and would en-
tertain questions from the Subcommittee. If not, we could proceed
to have the second panel come forward and Mr. Kennedy could give
his remarks first, and then he could catch his airplane.

Without objection, can we let Mr. Nadler go?

Mr. NADLER. Thank you.

Mr. CoHEN. Let my person go. Thank you.

If the second panel would come up, we are going to forego the
traditional introductions of the entire panel for purposes of trying
to accommodate the airplane schedule that Mr. Kennedy has, intro-
duce him, have his statement and have questions from the panel.

Our second witness is Robert F. Kennedy, Jr. Mr. Kennedy is
credited with leading the fight to protect New York City’s water
supply, but his reputation as a resolute defender of the environ-
ment stems from a litany of successful legal actions.

The list includes winning numerous settlements for Riverkeeper,
prosecuting governments and companies for polluting the Hudson
River and Long Island Sound, arguing cases to expand citizen ac-
cess to the shoreline, and suing treatment plants to force compli-
ance with the Clean Water Act.
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Mr. Kennedy acts as chief prosecuting attorney for Riverkeeper.
He also serves as senior attorney for the National Resources De-
fense Council. And I may say his name, in addition to the polar
bear, forced me to write a check occasionally. And is the President,
also, of the Waterkeeper.

At Pace University School of Law, he is a clinical professor and
supervising attorney at the Environmental Litigation Clinic in
White Plains, New York.

Earlier in his career, he served as assistant DA in New York
City; published several books, including “The Riverkeepers” (1997),
with John Cronin. His articles have appeared in The New York
Times, The Atlantic Monthly, The Wall Street Journal, Esquire, The
Village Voice, The Washington Post, et cetera.

He has been on radio, “Air America,” with “Ring of Fire.” And
he is the father of six children, and he hopes to leave an earth
similar to the one that he has had the opportunity to inhabit.

Mr. Kennedy, thank you for coming to our Subcommittee.

TESTIMONY OF ROBERT F. KENNEDY, JR., CHAIRMAN,
WATERKEEPER ALLIANCE

Mr. KENNEDY. Thank you, Mr. Chairman, and all the Members
of the Committee and my fellow panelists. Thanks for taking into
account my travel schedule.

I have filed extensive comments with the Committee, going
through the dozens of midnight regulations passed by the Bush ad-
ministration over the past couple of months that impact the envi-
ronment.

I am going to focus on four of those today very, very quickly, be-
cause these are regulations that we think should be seriously con-
sidered by your Committee and by Congress for review under the
Congressional Review Act.

Also, we strongly support the passage of Congressman Nadler’s
proposed legislation, which could deal with some of these problems.

Very briefly, the Endangered Species Act waiver, which waives
the Endangered Species Act requirement for the Pentagon, for the
Energy Department, for all other government agencies to engage in
consultations with National Marine Fisheries and Fish and Wildlife
Service when they are going to engage in an action that is going
to harm one of these species.

Number two, the hazardous waste regulation, which exempts
three million tons of most highly toxic hazardous waste from regu-
lation under RCRA. It is clear that this is going to significantly
damage public health if we allow this to continue.

Number three, the CAFO rules. CAFOs are factory farms, the
worst single polluters of water in America today. They produce 500
million tons of waste every year.

Smithfield Foods has one facility, called the Circle Four, in Utah,
which has 850,000 hogs. It produces more waste than all the
human beings in New York City combined every day.

New York City has spent about $20 billion building sewage treat-
ment plants to treat its waste so that it doesn’t pollute the Hudson
River and its environs. Smithfield simply dumps that waste into
the environment. It is illegal. They have been able to corrupt public
officials in order to get away with this.
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They cannot produce a pound of pork or a pound of bacon or a
pork chop cheaper and more efficiently than a family farmer, a tra-
ditional farmer, unless they break the law, unless they shift their
cleanup costs to the public. Their cleanup costs are much greater
than those that accrue on traditional farms.

The “Raleigh News and Observer,” in 1993, won the Pulitzer
Prize for a five-part series that showed how factory farmers had
corrupted virtually every relevant official in the state to get them
to overlook the pollution from these facilities.

Their whole business contemplates illegal behavior and their ca-
pacity to avoid enforcement of that. They were easily able to do
that during the Bush administration, which was willing to overlook
this illegal and corrupt behavior that was damaging communities,
the environment, putting family farmers out of work.

Now, the Bush administration has institutionalized that lack of
enforcement through this bill.

Finally, the buffer zone rule, and this, to me, is the most impor-
tant one, Mr. Chairman. This is the rule that is the last barrier
that imposed any controls at all on mountaintop removal.

A couple of weeks ago, I flew over to Cumberland and I saw—
if the American people could see what I saw in West Virginia and
eastern Kentucky, there would be a revolution in this country.

We are literally cutting down the Appalachian Mountains, these
historic landscapes where Daniel Boone and Davy Crockett roamed,
with these giant machine called draglines, which are 22 stories
high.

I flew under one of them in a Piper Cub. They cost a half billion
dollars and they practically dispense with the need for human
labor, which indeed is the point.

I remember a conversation I had with my father when I was 14
years old, during the 1960’s, when he was fighting strip mining in
Appalachia. And he said to me, “They are not just destroying the
environment, but they are permanently impoverishing these com-
munities, because there is no way that they can regenerate an
economy from these landscapes that are left behind.”

And he said, “They are doing it so they can break the unions,”
and that is exactly what they did. When he told me that, there
were 140,000 unionized mine workers in West Virginia digging coal
out of tunnels in the day. Today, there are fewer than 11,000 min-
ers left in the state. Almost none of them are unionized, because
the strip industry isn’t—they are taking more coal out of West Vir-
ginia than they were in 1968.

The only difference is back then, at least some of that money was
being left in the state for salaries, for pensions, for reinvestment
in the communities. Today, it is all going straight up to Wall Street
to the corporate headquarters of Massey Coal, Peabody Coal, Arch
Coal, and the big banking houses, like Bank of America and Mor-
gan, which own these operations.

Ninety-five percent of the coal in West Virginia are owned by
out-of-state operations, mainly on Wall Street. They are liquidating
the state for cash, using these giant machines, 2,500 tons of explo-
sives that they detonate every day in the state of West Virginia,
the equivalent of a Hiroshima bomb once a week.
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They are blowing the tops off the mountains to get at the coal
seams beneath. Then they take the rock, debris and rubble and
they plow it into the adjacent river valley.

The bury the rivers, they flatten the hollows. They have already
buried, according to EPA, 1,200 miles of rivers and streams. They
have cut down the 460 biggest mountains in West Virginia.

By the time they get done, within a decade, they will have flat-
tened an area the size of Delaware.

It is all illegal. You cannot, in the United States, take rock, de-
bris and rubble and dump it into a waterway without a Clean
Water Act permit, and you could never get a permit to do such a
thing.

So we sued them, the environmental community, Joe Lovett,
Kentuckians for the Commonwealth, in front of a conservative re-
publican Federal judge, Judge Charles Haden. And Judge Haden
said the same thing I did.

In the middle of that hearing, Judge Haden questioned the Corps
of Engineers colonel who had allowed all this to happen and said
to him, “This is obviously illegal. How could you let this happen?”
And the Corps colonel said to him, “I don’t know, Your Honor. We
just kind of oozed into it.”

And Judge Haden ended that hearing by giving us a complete
victory by banning all mountaintop mining, saying it is illegal from
day one and it is illegal today, and he enjoined all of it.

Two days from when we got that decision, lobbyists for Massey
Coal and Peabody Coal met in the back door of the Interior Depart-
ment with Stephen J. Griles, Gale Norton’s first deputy chief, who
was a former lobbyist for Massey Coal and Peabody Coal, and who
is now serving a 10%2 month jail sentence, and they rewrote one
word, the interpretation of one word of the Clean Water Act, the
definition of the word “fill,” to change 30 years of statutory inter-
pretation to effectively overrule Judge Haden’s decision and allow
mountaintop mining, allow the disposal of rock, debris, rubble, gar-
bage, any solid material into any water body of the United States
in all 50 states today.

One barrier that we were left with after this destruction that
happened from the Interior Department because of Griles was the
stream buffer rule that said you can’t dispose of the stuff within
100 feet of a perennial or ephemeral stream.

These are the most important streams, because they feed the
whole watershed.

That law was left in place. And as a favor to the industry, in the
last days of the Bush administration, this White House, which was
the indentured service for the worst of the worst of the worst of
these polluters, simply got rid of that rule, the last barrier to cut-
ting down the entire Appalachian Mountains.

Let me just say one final thing. During the Pleistocene ice age,
where my home is in Mount Kisco, New York, it was under two
miles of ice and the rest of North America was turned into tundra,
with no trees left.

The last refuge for those trees, they all retreated into one place,
which was the Appalachian Mountains of West Virginia and east-
ern Kentucky. That is where they survived the ice age.
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And when the ice withdrew, all of the forests in North America
were reseeded from Appalachia. That is why it is the richest forest
on earth, the richest ecosystem, temperate ecosystem on the face
of the earth, because it is the only one that survived the ice age.

And today, these companies, out of greed and ignorance, are
doing or accomplishing what the glaciers couldn’t do, which is flat-
tening those mountains and stealing our forests, and this Congress
ought to do something about it.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Kennedy follows:]
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Thank you Mr. Chairman and Members of this Committee for the opportunity to testify today.
My name is Robert F. Kennedy, Jr., and I am the Chairman of the Board of Waterkeeper
Alliance, a non-profit, international organization of community advocates dedicated to protecting
our waters and the communities that depend upon them. A large part of our mission involves
advocating for effective administration and enforcement of environmental laws. 1 am testifying
this morning on behalf of our members in the United States. 1am also a senior attorney with the
Natural Resources Defense Council, a non-profit organization dedicated to protecting wildlife
and wild places and to ensuring a healthy environment for all life on earth.

We are extremely concerned by the recent flurry of environmental and public health regulations
being proposed or finalized by government agencies such as EPA and the Department of Interior.
In the coming weeks, the most environmentally damaging presidency in American history comes
to its well-deserved end. However, President Bush left in his wake thousands of miles of
polluted and degraded waterways across America. Even as its tenure drew to a close, President
Bush’s Administration continued to affirm its loyalty to industrial polluters by issuing rules that
undercut environmental law and underfunded federal environmental programs. These
regulations uniformly reflected the political ideology of the current, outgoing Administration,
and sought to make permanent the anti-regulatory, self-policing, industry-friendly agenda that
drove their approach to governing for the last eight years.

Waterkeeper Alliance, OMB Watch, Center for American Progress, and other organizations
tracked the surge in last-minute rulemakings that the Bush Administration either finalized or
sought to finalize in their waning days in office. According to OMB’s website, 85 regulations
were undergoing EO 12866 regulatory review at the time that President Obama assumed office.
OMB completed review of a further 69 in the last two months of the Bush presidency. Twenty-
one of these rules, both in review and final, were from EPA alone, and several of these have
direct or indirect ramifications for our nation’s water quality.

I am here today to draw attention to a handful of extremely significant regulations that have
dramatic consequences for the protection of our Nation’s waters. In addition to my remarks here
before you, I have provided the Committee with formal written testimony that addresses these
rule in far greater detail.

Stream Buffer Zone Rule

Perhaps the most dramatic assault upon America’s waters occurs in the Appalachian Mountains,
where entire mountain tops are blasted off and dumped into stream and river valleys so that coal
companies can access coal reserves in the cheapest possible manner. This practice, known as
Mountaintop Removal Mining has have buried or damaged more than 1,200 miles of
irreplaceable headwater streams. What’s lett is a wasteland. Well over 400,000 acres of the
world’s most productive and diverse temperate hardwood forests have already disappeared, and
it is predicted that that figure could increase to 1.4 million acres - 2,200 square miles - by the end
of the decade if nothing is done to limit this practice. Since the first days of the Bush
Administration, EPA, the Army Corps of Engineers and the Department of the Interior’s Office
of Surface Mining took every possible step to make this destruction easier.
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On December 1, 2008, DOT issued a final Stream Buffer Zone Rule, officially referred to as the
Placement of Excess Spill rule. This rule eliminates the standing prohibition against mining
within 100 feet of streams if it will have an adverse effect on water quantity, water quality, and
other environmental resources of the stream. In its place, the new rule merely asks coal
operators to “minimize” harm to the extent possible. This is an open invitation to industry to
ignore a rule that already, as a practical matter, has been routinely abused and violated as federal
and state regulators looked the other way.

The final Stream Buffer Zone rule is a reversal of OSM’s prior interpretation of legal
requirements to protect headwaters. When it promulgated the original Buffer Zone rule in 1983,
OSM chose to protect intermittent and perennial streams because they were especially significant
in establishing the hydrologic balance. Even during the Reagan Administration, the Department
recognized its responsibility “to protect streams from sedimentation and gross disturbances of
stream channels caused by surface coal mining and reclamation operations.” 48 Fed. Reg. 30312
(June 30, 1983).

Nearly ten years ago, in a court decision interpreting the previous rule, the Southern District of
West Virginia, ruled that “[n]othing in the statute, the federal or state buffer zone regulations, or
the agency language promulgating the federal regulations suggests that portions of existing
streams may be destroyed so long as (some other portion of) the stream is saved.” Bragg v.
Robertson, 72 F. Supp.2d 642, 651 (S.D.W.Va. 1999). The Court held that the practice of
burying valley streams under tons of blasted mountain top debris violated federal and state water
quality standards. 7d. at 661. The law has not changed. Instead, the new Stream Buffer Zone
rule relies on polite legal fictions to eviscerate meaning and letter of the Clean Water Act and
prioritize the convenience of the coal mining industry over the health and safety of Appalachian
communities and their waterways.

For a more comprehensive discussion of this issue, please see the comments on the Proposed
Stream Buffer Zone Rule, filed by Public Justice and Appalachian Center for the Economy and
the Environment, on behalf of Waterkeeper Alliance, West Virginia Highlands Conservancy,
Sierra Club, Ohio Valley Environmental Coalition, and Coal River Mountain Watch on
November 20, 2007, attached at Exhibit A.

Concentrated Animal Feeding Operations (CAFO) Permitting Rule (EPA)

Over the past two decades, the rise in the number of factory farms (CAFOs) and concentration of
the livestock industry has given rise to significant environmental and community health
problems in rural America. Modern, industrialized agriculture is the number one cause of water
quality impairment in the United States. Factory farms, or Concentrated Animal Feeding
Operations (CAFOs), are a big part of this problem. According to EPA, agricultural operations
that confine livestock and poultry animals generate about 500 million tons of animal waste
annually or three times more waste than humans generate each year. USEPA, National Pollutant
Discharge Elimination System Permit Regulation and Effluent Limitation Guidelines and
Standards for Concentrated Animal Feeding Operations (CAFOs), 68 Fed. Reg. 7176, 7180



33

(2003). Hogs in North Carolina alone produce more fecal waste than all people in North
Carolina, California, Pennsylvania, New York, Texas, New Hampshire and North Dakota
combined. Heather Jacobs & Larry Baldwin, North Carolina Hog Vigil, Waterkeeper Magazine
(Summer 2007), http:/switchstudio.com/waterkeeper/issues/Fall07/north-carclina. html.
Meanwhile, Maryland raises 270 million chickens a year which generate one billion pounds of
manure annually. Bill Gerlach, State Secrets: What are they Hiding on Maryland Chicken
Farms?, Waterkeeper Magazine (Fall, 2007), citing Delmarva Poultry Institute, Facts About
Maryland’s Broiler Chicken Industry (2006). Pollution from industrial dairy and cattle
operations produce similarly staggering amounts of waste. The estimated three million cows in
the Central Valley of California create as much waste as a city of 20 million people. Natural
Resources Defense Council, America’s Animal Factories: How Siate Fail fo Prevent Pollution
Jfrom Livestock Waste (1998), hitp://www nrde.org/water/pollution/factor/stcal.asp. Yet, unlike
human waste, most animal waste receives no treatment. Rather, it is stored in unlined manure
pits and then spread onto land. CAFO waste contains nutrients and bacteria that affect human
health and destroy ecology, particularly when manure overflows from storage pits or is over
applied to land, where it seeps into groundwater or runs into our waterways. USEPA, 2003
CAFO Final Rule, 68 Fed. Reg. 7181. Waste also contains toxic metal contamination, like
arsenic in the poultry industry and copper and selenium in the hog industry. See, e.g., Nachman,
Keeve E. et al., Arsenic: a Potential Roadblock to Animal Waste Management Solutions, Environ
Health Perspect 113:1123-1124 (2005).

In January 2001, one of the Bush Administration’s first actions was to pull back a Clean Water
Act regulation developed by President Clinton’s EPA that would have required CAFOs to clean
up their act. In February 2003, President Bush’s EPA issued its own rule, which created huge
loopholes for the industry, kept the public in the dark about impacts to their own homes and
communities, and kept alive the sixteenth-century technology of spreading untreated manure on
fields. We challenged this absurd Rule in court, and won on many counts. See Waterkeeper
Alliance v. I'PA, 399 F.3d 486 (2d Cir. 2005). But EPA failed to strongly defend against
Industry’s most important challenge — against the Agency’s decision that all CAFOs were
required to obtain NPDES permits. As a result, the court sided with industry, ruling that EPA
could only require permits when CAFOs had “actual discharges.” Id. at 506.

In response, EPA should have used its ample authority and discretion to assemble all the
evidence available to it, collect further data, and determine that all Large CAFOs discharge,
based on the nature of their design and method of operation, or that some set of Large CAFOs,
those in floodplains, or areas with sandy soils, or high water tables discharge because of their
location. Instead, on Halloween, the Agency issued a new Final Rule that almost completely
exempts the industry from any regulation whatsoever. 73 Fed. Reg. 70418 (Nov. 20, 2008).

EPA’s new approach actually exempts almost all CAFOs from a requirement to apply for
NPDES permits; only those that determine, based on the results of an unreviewed, unguided
analysis that they discharge or “propose to discharge” are required to obtain permits. The vast
majority of CAFOs can be expected to hide behind the myth that since they have no outlet pipes
directly flowing into nearby rivers or streams, that they are “non discharge” facilities. Asa
result, few CAFOs will apply to state agencies or EPA for NPDES permits. In fact, CAFO
operators are given the option of taking a further step, of “self-certifying” that their facilities do
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not and will not discharge. This “no discharge certification” gives them a certain degree of
immunity against prosecution in the likely event that they discover an “actual discharge.”

However, even after an obvious discharge, CAFO operators are not required to obtain NPDES
permits. Indeed, the existence of a previous discharge is just one of the factors that EPA advises
CAFO operators to consider when deciding whether they need NPDES permits. Again, if the
operator decides that a repeat discharge is unlikely, then he or she can decide not to apply for a
permit. The decisions of these CAFO operators are never subject to public scrutiny, or reviewed
by state environmental agencies. The entire scheme rests on the good word of an industry that
claims in the face of all evidence to be responsible managers of the mountains of waste that they
generate.

In creating this “hand-off” self-regulation scheme, EPA undermined the efforts of state
regulatory programs, shielded the operators of CAFOs from close examination of their waste
management practices, and unduly surrendered its legal obligations to regulate industries that
pollute our common waterways.

For a more comprehensive discussion of this issue, please see the comments on the Revised
NPDES Permit Regulations and Eftluent Limitation Guidelines for CAFOs in Response to
Waterkeeper Decision filed by Waterkeeper Alliance, NRDC, and Sierra Club on Aug. 29, 2006,
attached at Exhibit B.

Gutting protections for wetlands: EPA/Army Corps of Engineers Guidance

On Tuesday, December 2, EPA and the Corps of Engineers release new Guidance on Clean
Water Act Jurisdiction Following the U.S. Supreme Court’s Decision Rapanos v. United States
& Carabell v. United States. This Guidance is critically important because it shapes the
decisions that regional Corps of Engineers oftices use to determine whether the protections of the
Clean Water Act extend to local wetlands or streams (even stretches of rivers.) Unfortunately,
the Guidance continues the Administration’s previous history of limiting the reach of the Clean
Water Act in order to reduce the impact of its requirements and regulations upon builders,
agriculture and other industries.

As discovered by Representative Waxman this past July, EPA identified a dramatic drop in its
own enforcement cases in the two year atter the Rapanos decision. According to a memo dratted
by EPA Assistant Administrator for Enforcement Granta Nakayama, EPA regions decided not to
pursue formal enforcement in 304 separate instances where there were potential CWA violations
because of jurisdictional uncertainty. In addition, the regions identified 147 instances where the
priority of an enforcement case was lowered due to jurisdictional concerns. Finally, the regions
indicated that lack of CWA jurisdiction has been asserted as an affirmative defense in 61
enforcement cases since July 2006. In total, between July 2006 and July 2008, the Rapanos
decision or the Guidance negatively affected approximately 500 enforcement cases.

In one notable instance where the reach of the Act was unduly limited, the Corps’ Southwest
Regional Office determined that only portions of the Los Angeles River were within the



35

jurisdiction of the Clean Water Act. See James L. Oberstar, Henry A. Waxman, Letter to Hon.
John Paul Woodley, Ass’t. Sec’y. of the Army, Civil Works, Aug. 7, 2008, available at
http:/ftransportation.house soviMedia/File/press/ TNW.pdf. While EPA later responded to
massive public pressure by reviewing the Corps determination, many of the nation’s waters have
not been so fortunate. See id.

After the Rapanos decision, EPA and the Corps made a promise to the American public — the
agencies would use their legal authority to the maximum extent they could to protect water
bodies. Washington State Water Resources Association, Carabell and Rapanos Rulings: How
Will They Change the CWA? (July 26, 2006) (interview transcript with Ann Klee), available
online at http:.//www.wswra.org/files for news archives/carabell rapanos_rulings.html. Also,
Statement of Benjamin H. Grumbles, EPA Assistant Administrator for Water & John Paul
Woodley, Jr., Assistant Sec’y of Army for Civil Works, Before the Subcommittee on Fisheries,
Wildlife, & Water of the Senate Environment & Public Works Committee, at 4 (Aug. 1, 2006).
However, as discussed in much greater detail in the documents submitted with my written
testimony, the guidance issued by EPA and the Corps repeatedly and egregiously breaks this
promise, leaving numerous waters unprotected or inadequately protected. It seems as though the
agencies took nearly every opportunity to misinterpret the Court’s opinions in a way that
constrained, rather than maintained, protective jurisdiction.

One of the critical errors EPA and the Corps made in this guidance was to decide that the
Rapanos decision placed limits on Clean Water Act protections for tributary streams. In fact,
long established and still valid regulations do not qualify the inclusion of tributaries as regulated
“waters of the United States.” By contrast, the Guidance fails to categorically protect tributaries.
In the case of streams that are less than “relatively permanent” the Guidance requires a case-by-
case demonstration of a “significant nexus” with downstream traditional navigable waters.

The next major flaw with the guidance is its failure to provide meaningful instruction to field
staff about how they should identify aquatic features that have a “significant nexus” to waters of
the United States, and thus qualify for protection under the Clean Water Act. However, perhaps
the most damaging aspect of the guidance is its unnecessary limitation on the consideration of
the cumulative effect that wetlands have on water quality when evaluating whether a “significant
nexus” is present. In so doing, EPA and the Corps go further than the Rapanos decision
intended, and unnecessarily and disastrously limit the reach of the law’s protective programs.

For a more comprehensive discussion of this issue, please see the comments on the Proposed
Guidance on Clean Water Act Jurisdiction Following the U.S. Supreme Court’s Decision
Rapanos v. United States & Carabell v. United States filed by Waterkeeper Alliance and other
environmental organization on January 21, 2008, attached at Exhibit C.

Department of Interior Qil Shale Leasing Rule

One of the more egregious midnight regulations — a rule governing commercial leasing and
production of oil shale on two million acres of public land in Colorado, Wyoming and Utah —
was issued on November 18, 2008. This rule hastens the process for opening two million acres
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of public land in Wyoming, Colorado and Utah for leasing to drill for oil shale and makes
permanent a set of industry-friendly parameters for development. The Secretary of the Interior
rushed the finalization of this rule even though no oil shale industry currently exists and, if one
does exist in the future, no one currently has any idea what technology will be used or what the
ultimate impacts will be. This rule was issued solely to benefit private oil companies at the
expense of our environment, our climate, and local communities. Even the Bureau of Land
Management has stated that insufficient information exists to fully plan for commercial oil shale
production.

Big Oil’s gross over-estimate claims that there are nearly 800 billion untapped barrels of oil
trapped in the sedimentary shale of some of our most prized public lands. However, tapping into
this unsustainable energy source will require between 2.1 and 5 barrels of water for each barrel
of oil produced, not to mention the vast amounts of energy required for the process. There are
even plans to build new coal fired power plants simply to provide the energy needed to transform
rock into oil, essentially accelerating a natural process that takes millions of years. Ruthlessly
advancing their enthusiasm for repeating a boondoggle of the 1970s oil crisis, Big Oil has
aggressively lobbied the Bush Administration to put in place protections for their industry even
though there’s no compelling need for, or consensus around, this last minute rulemaking.

Congress itself acknowledged the infancy of oil shale technology last year when it prohibited
taxpayer dollars from being used to issue this rule. Unfortunately, in the short-sighted panic over
gas prices, this limitation was not renewed and the Bush administration was able to proceed with
this ill-informed rule. This rule must be withdrawn and the current federal policy must be
reviewed to ensure decisions regarding commercial leasing are based on data and analysis
generated from the Congressionally-authorized research programs on federal lands. Even the oil
companies have admitted this is at least a decade away.

The fate of this rule is vitally important because commercial development of oil shale on public
land, using public resources, is bad for the environment, bad for taxpayers, and inconsistent with
our need for a clean energy future for our nation. As the Department of the Interior (DOI)
readily acknowledges, oil shale development will compromise the region’s scarce water supplies,
degrade sensitive wildlife habitats, and further alter local communities already impacted because
of unprecedented oil and gas drilling. Impacts would also be felt nationally and globally as oil
shale production would generate significantly more global warming pollution than conventional
gasoline production. We are encouraged by recent statements by the new Secretary of the
Interior, Ken Salazar about the Obama Administration’s stance on this unnecessary and
potentially destructive rule. In a roundtable meeting with reporters last week, Secretary Salazar
described the rule as not being “the wise thing to do at this point in time because we have so
many questions that still have to be answered.” Without answers to these questions, Secretary
Salazar stressed that “it made no sense to move forward with a commercial oil shale leasing
program,” and promised to closely review this and other midnight actions of the Bush
administration.

For more details on the problems associated with oil shale extraction, and the necessity for
vacating this rule, see my statement attached at Exhibit D.
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The four rollbacks described above are among the most significant of a host of midnight
rulemakings that undo legal protections for our waters or jeopardize public health. Other agency
actions, or deliberate inactions, will perpetuate the Bush Administration’s lack of regard for our
environment for years to come. A quick roll-call listing some of these other rules reveals the
breadth of this presidency’s assault on our commonwealth.

CAFO CERCLA/EPCRA Exemption

Under the proposed rule change, large chicken production facilities, hog confinements, and cattle
feeding operations would no longer have to report hazardous releases of ammonia, hydrogen
sulfide, and other toxic gases. Despite protestations from big agriculture, CAFOs are significant
sources of hazardous air pollutants. At the Threemile Canyon Farms in Boardman, Ore., EPA
found waste from the operation’s 52,000 dairy cows pumps more than 5.5 million pounds of
ammonia into the atmosphere each year.

The reporting provisions in CERCLA and EPCRA require CAFOs to report releases of
hazardous substances from animal waste. From a public health standpoint, the proposed
exemption ignores the increasing body of scientific evidence which shows that ammonia,
hydrogen sulfide, and other hazardous emissions from animal feeding operations may have
significant impacts on human health and the environment. EPA has ignored such information in
its determination that the source and nature of such pollution makes an emergency response
“unnecessary, impractical and unlikely,” and that the proposal is “is protective of human health
and the environment.” See Fed. Reg. at 73,700-04. Moreover, the proposed exemption is
contrary to both the plain language and primary purposes of CERCLA and EPCRA, which were
enacted to enable government officials to assess and respond to releases of hazardous substances,
as well as to inform the public about contaminants in their communities. EPA has provided no
legal justification that would allow it to carve out the proposed exemption from these statutory
requirements. Waterkeeper Alliance is leading other environmental, animal welfare, and public
health organizations in a legal challenge to this unlawful rule. The case is being heard before the
Court of Appeals for the District of Columbia Circuit.

For more comprehensive discussion of this issue, please see the comments on the
CERCLA/EPCRA Administrative Reporting Exemption for Air Releases of Hazardous
Substances From Animal Waste at Animal Feeding Operations, filed by Earthjustice on behalf of
Waterkeeper Alliance and other organizations, attached at Exhibit E.

Construction and Development Effluent Limitations Guidelines

Stormwater pollution, particularly from construction sites and new developments, is the fastest
growing source of water quality impairment in the country. Excessive sediment is the leading
cause of impairment of the Nation’s waters (United States Environmental Protection Agency,
2000). In 1998, approximately 40 percent of assessed river miles in the U.S. were impaired or
threatened from suspended and bedded sediments (United States Environmental Protection
Agency, 2000). Construction activity is a major source of anthropogenic sediment loads to water
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resources and a significant source of pollutants to adhere to sediment particles, including
nutrients that cause eutrophication. An estimated 80 million tons of sediment enter receiving
waterbodies each year from construction sites (Goldman et al., 1986, cited by United States
Environmental Protection Agency, 2002)

In 2000, EPA responded to this crisis by listing construction and development as an industry
category that required regulations, “effluent limitations,” to reduce discharges of excessive
volumes of stormwater, laden with sediment and other pollutants, from construction sites and
new development. In 2002, the Agency unlawfully tried to change its mind, an effort that
Waterkeeper Alliance, NRDC and the States of New York and Connecticut stopped in court. In
November, EPA finally released its long overdue proposed rule, which largely relies on the same
suite of inadequate technologies that have failed for decades to control erosion and sediment.

While there is some hope that the Agency’s final rule, due out next December, will have
improved performance and technology standards that meaningfully protect our rivers and
streams from this scourge. However, there’s little chance at this date that EPA will reconsider
the most troubling aspect of its proposed rule — its decision to ignore the permanent pollution
caused by runoff from these newly developed impervious surfaces. About 90 percent of
precipitation or other water that falls on pavement is converted to runoff; roughly 5 to 15 percent
of water that falls on grass lawns is converted to runoff (Schueler, T.R. 1987. Controlling Urban
Runoff: A Practical Manual for Planning and Designing Urban Best Management Practices.
Publication No. 87703. Metropolitan Washington Council of Governments. Washington, D.C.).
Even at low levels of imperviousness, the ecological integrity of coastal watersheds declines
rapidly (White, N.M, D.E. Line, J.D. Potts, W. Kirby-Smith, B. Doll, W.F. Hunt. 2000. Jump
Run Creek shellfish restoration project. Journal of Shellfish Restoration. 19(1).) Suburban and
urban stormwater carries oils and metals from motor vehicles; fertilizers, pesticides, and
sediment from landscaping activities; and pathogens and excess nutrients from pets, improperly
installed or maintained septic tanks, and combined sewer overflows (Environmental Assessment
for the Proposed Eftluent Limitation Guidelines and New Source Performance Standards for the
Construction and Development Category. Washington, D.C.). Flooding, channel erosion,
landslides, and degradation of aquatic ecosystems associated with urbanization have been
documented for decades (See, e.g., Wilson, K.V. 1967. A preliminary study of the effects of
urbanization on floods in Jackson, Mississippi. Professional Paper 575-D. United States
Geological Survey. Denver, Colorado.).

EPA’s short-sighted proposal neglects to require developers to adopt low impact development, or
better site design, approaches to reducing stormwater, many of which dramatically reduce
stormwater while saving builders money and recharging local aquifers. By failing to think and
act progressively, EPA has set back by decades our collective efforts to rein in this most serious
threat to water quality and undercut important economic growth opportunities. We encourage all
members of the House to convey their disappointment that EPA has chosen to disregard this
significant and growing threat to our nation’s waters, and to stress the need for meaningful
measures to control stormwater runoff from newly developed areas.
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For a more comprehensive discussion of this issue, including the necessity for post-construction
stormwater controls, please refer to the proposal submitted by Waterkeeper Alliance and NRDC
to EPA on November 30, 2007, attached at Exhibit F.

Perchlorate Standards for Drinking Water

The Bush Administration had a long track record of trying to rollback drinking water standards
that put the public’s health above industry profits. Nearly eight years ago, EPA attempted to
raise the level of arsenic allowed in drinking water supplies to SO micrograms/litter, a more
permissive standard than the 10 micrograms/liter allowed in the Europe Union and recommended
by both the World Health Organization and the United States Public Health Service. See, e.g.,
O’Connor, John, “Arsenic in Drinking Water; Part 1. The development of drinking water
regulations,” available at http.//www.h2oc.com/pdfs/DW . pdf. When faced with the need to
create standards for perchlorate, a toxic ingredient in rocket fuel that has been linked to impaired
thyroid function and developmental health risks, particularly for babies and fetuses, EPA
demonstrated a continuing reluctance to act in the public’s interest.

After decades of study, last month EPA decided that there was no benefit to be gained by setting
a “national primary drinking water regulation” for perchlorate as required by Safe Drinking
Water Act. 78 Fed. Reg. 60262. Under this new standard, more than 16 million Americans are
exposed to unsafe levels of perchlorate in their drinking water, and independent analysis shows
anywhere from 20 to 40 million Americans at risk. See Eilperin, Juliet, “EPA Advisers Seek
Perchlorate Review; Scientists Hope Agency Rethinks Decision Not to Issue Standard,”
Washington Post (Nov. 14, 2008), available at http //swww. washingtonpost com/wp-
dvn/content/article/2008/1 1/13/AR2008111303906 htmi?nav=rss_nation. Perchlorate is
particularly widespread in California and the Southwest, where it's been found in groundwater
and in the Colorado River, a drinking-water source for 20 million people.

EPA rushed to finalize its decision in defiance of its own scientific advisers, who criticized the
Agency’s political appointees with ignoring data from the Centers from Disease Control in favor
of the results of an untested computer model funded by the chemical industry. See id. Most
perchlorate contamination is the result of defense and aerospace activities, and the Agency’s
refusal to set a protective standard was widely seen as a capitulation to the interests of the
Pentagon and defense industry.

Uranium Mining Near the Grand Canvon

After an unconscionably short comment period, 15 days, on December 5" the Department of
Interior issued a final rule that attempts to strip Congress of its authority to protect sensitive
public lands from the ravages of mining. Stripping this House of its emergency withdrawal
power will effectively open lands next to Grand Canyon National Park to uranium mining,
providing another last-minute gift to the mining and energy industries that have formed the Bush
Administration’s agenda in these areas for the past eight years.
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The immediate effect of this rule is to allow a British company to explore for uranium within
three miles of the lookout point over the south rim of the Canyon, and potentially will allow
dozens of mines to be developed in the area. This region still suffers from a legacy of past
generations of uranium mines, and local residents oppose further mining in and around their
communities. Mining in the region could pose a grave threat to the quality of the Colorado River
and other regional lakes and streams. The Interior Department flouted these concerns by rushing
the rule through with almost no opportunity for the public to have a voice, once again favoring
the interests of a friendly industry over the public.

Again, thank you very much for inviting you to testify before the Committee this afternoon. As
you have heard during today’s hearing, the last months of the Bush Administration were spent
cementing preferences for industry while undermining or delaying protections for our waterways
and communities. While we look forward to a far more environmentally protective approach
tfrom the current Administration, the Bush legacy of depredation will take decades to undo. This
effort will require concerted regulatory and Executive actions, as well as leadership from
members of this House and the Senate. T encourage this Committee to further review the impacts
of the Bush Administration’s last-minute regulations, and to carefully consider all legislative and
appropriations responses available to the Congress.

Endangered Species Act

For over 35 years, the Endangered Species Act (ESA) has provided unparalleled protections for
our nation’s wildlife, plant species, and the ecosystems that support them. Not only have
hundreds of species been rescued from extinction, but our proven ability to recover a species to
the point where they no longer require special protections under the ESA is an astounding
achievement in itself. Both components provide the true essence of the Act.

The last eight years have greatly diminished the effectiveness of the ESA in protecting our
wildlife, with the final blow coming in December when the Bush Administration announced final
rules that dramatically undercut the ESA by allowing agencies with no expertise in conservation
to decide for themselves whether a proposed action would adversely affect a threatened or
endangered species. See 73 Fed. Reg. 76,272 (December 16, 2008). Under Section 7 of the
ESA, federal agencies are required to work with the Fish and Wildlife Service (FWS) or the
National Marine Fisheries Service (NMFS) when proposing an action to insure that it will not
jeopardize the existence of a species or adversely change or destroy habitat critical to the species.
(See generally Defenders of Wildlife’s Jamie Clark’s December 11, 2008 testimony before the
House Select Committee on Energy Independence and Global Warming.) This has been one of
the Act’s most successful provisions as it forces other agencies to balance the need for species
preservation with their other objectives.

The Bush administration midnight ESA rule severely undermines the ability of experts at the
FWS or the NMFS to protect our plant species and wildlife. Tt allows agencies to avoid Section
7 consultation altogether for any action the agency unilaterally decides will have
“inconsequential, uncertain, unlikely, or beneficial affects” on wildlife. (Defenders of Wildlife
Facishee: Endangered Species af Risk). Agencies already have the ability to make such
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determinations, but they must be done with the approval of FWS or NMFS. The importance of
FWS and NMFS oversight is to ensure that the protection of endangered or threatened species is
not overrun by other priorities the proposing agency, such as the Energy or Defense Department,
may have for a planned action. The specialists at FWS and NMFS have the expertise to shed
light on the negative effects of an agencies action that may not be obvious to non-experts.
Allowing an agency to substitute its own judgment on conservation issues that it knows very
little about in lieu of a Section 7 consultation will not be sufficient to ensure that wildlife and
their habitat are receiving necessary protections.

Several environmental groups, represented by NRDC and Earthjustice, have challenged the
weakened ESA rule in court, for unlawfully exposing America’s most vulnerable plants and
animals to new threats by allowing conflicted federal agencies to self-consult about potential
project impacts on endangered species. In a major break from typical national environmental
policy, no environmental impact statement has been conducted. See NRDC Press Release,
Groups IFight to Save the I'ndangered Species Act, December {, 2008. Several states, led by
California, later filed a similar to lawsuit to stop these regulations. Other state parties to that suit
are Oregon, Connecticut, Delaware, Massachusetts, Maryland, New Jersey, New York, and
Rhode Island.

Congress has also moved to overturn these regulations. On January 16, 2009, Congressman
Nick Rahall led twelve other members in introducing a resolution under the Congressional
Review Act to overturn these regulations.

This is exactly the type of action that is needed to restore the integrity of the Endangered Species
Act. These last-minute rules were just the shameful culmination of eight years worth of efforts
by the Bush administration to significantly weaken the Endangered Species Act. Congress and
the Obama administration must act quickly to restore the Act to its full intent. Congress should
enact legislation that will restore the protections of the ESA, particularly for Section 7
consultation and the definitions of what constitutes a threatened or endangered species. The
ESA has protected hundreds of plants and animals from the brink of extinction, and must be
preserved to do so for future generations.

EPA Air Pollution Rules

The Bush administration issued a handful of harmful rules under the Clean Air Act prior to
leaving office, with one of those rules actually taking legal effect on January 20, 2009. The
Clean Air Act rulemaking in question governs so-called fugitive emissions — those that cannot
reasonably pass through a stack or vent. In this rule, EPA weakened the Act’s “new source
review” permitting program by allowing industrial sources and other polluters to ignore fugitive
emissions that under prior, stronger law had to be included in determining whether a facility is a
“major source” subject to Clean Air Act control programs. EPA acknowledges that the
regulatory relief extends to power plants, petroleum refineries, chemical manufacturers, and
mining and agri-business operations. Indeed, EPA’s weakening rule change effectively will
exempt mines and factory farms from important Clean Air Act regulations. See generally 73
Fed. Reg. 77,882 (Dec. 19, 2008).

11
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As my NRDC colleague, John Walke, correctly predicted in December 11 testimony before the
Select Committee on Energy Independence and Global Warming, EPA adopted another harmful
Clean Air Act rule that allows emissions increases from oil refineries, chemical plants, and other
major industrial polluters to escape review and control, by artificially separating — and thereby
ignoring — emissions increases that occur at multiple pieces of equipment at a facility. See
generally 74 Fed. Reg. 2376 (Jan. 15, 2009). The influential National Association of Clean Air
Agencies, representing the country’s state and local air pollution control officials, had urged
EPA not to adopt this weakening rule at all, objecting that the rule change was “likely to
encourage virtually unilateral economic decision-making on emissions increases and project
aggregation by sources, with the result that [air pollution control] requirements are triggered less
often and air quality may be adversely affected.”

The rule is slated to become legally effective on February 17, 2009, but it is also subject to the
request in the January 20, 2009 memorandum from White House Chief of Staff Rahm Emanuel
asking agencies to “consider extending for 60 days the effective date of regulations that have
been published in the Federal Register but not yet taken effect.” We believe it is important for
the new administration to extend the effective date of this rule with an eye toward abandoning
the rule altogether, and returning to the stronger air pollution control practices that were long in
place before the Bush administration’s weakening rule.

Finally, it’s worth mentioning a Clean Air Act rule in which the White House intervened with
EPA fewer than 24 hours before the rule’s signature, prohibiting EPA from monitoring lead
emissions from facilities that emit more than 1,000 pounds per year of lead. Instead, the White
House allowed EPA only to monitor facilities emitting more than 2,000 pounds of lead per year,
resulting in more than 200 lead polluters nationwide that now will go unmonitored. For
example, residents of Cass County, Indiana, Charlevoix County, Michigan, Lawrence County,
Pennsylvania, Cuyahoga County, Ohio, Oswego County, New York, Harris County, Texas and
Dakota County, Minnesota won't have the benefit of lead monitors downwind of the cement
plants, oil refineries or lead smelters in their communities, thanks to the irresponsible White
House intervention. (To find out if a community has a facility that should have a lead air monitor
(but won't), check out NRDC’s map of lead polluters here:

hitp:/fweew nrde org/health/effects/iead/lcad_emitters_maps.asp.)

EPA Global Warming Actions

On December 18, 2008, former EPA Administrator Stephen Johnson issued a memorandum
declaring, unilaterally without any opportunity for public notice and comment, that officials
reviewing permit applications by utilities to build new coal-fired power plants cannot consider
the plants’ global-warming CO, emissions. The specific intent of this action was to circumvent
the natural consequences of a recent decision rendered by EPA’s Environmental Appeals Board
(“EAB”), so0 as to avoid any notice and comment on this issue. See In re: Deseret Power
FElectric Cooperative, PSD Appeal No. 07-03 (EAB Nov. 13, 2008).

In that case, the EAB had held that EPA’s regional office in Denver wrongly concluded that
existing EPA interpretations precluded a determination that CO, is a pollutant “subject to
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regulation” under the Clean Air Act. The EAB rejected the Region’s argument that EPA had
historically interpreted the phrase to mean only regulations that limit emissions, and remanded
the permit back to the Region to “reconsider whether or not to impose a CO, BACT limit in light
of the [EPA’s] discretion to interpret, consistent with the CAA, what constitutes a ‘pollutant
subject to regulation under [the CAA].>”

In the December 18 memorandum, Administrator Johnson asserted disingenuously that the
EAB’s decision has thrown the entire Clean Air Act permitting program into confusion, and
clarity was required — in the form of his new and deregulatory interpretive rule contained in the
memorandum. Johnson declared that pollutants for which the Clean Air Act and/or EPA
regulations require only monitoring and reporting, CO; in particular, are excluded from being
considered “subject to regulation” under the Clean Air Act. His approach to addressing this
problem, however, illegally side-stepped proper administrative procedures, and adopted a
position that is substantively at odds with the Clean Air Act.

The former Administrator’s pronouncements were a new substantive interpretation at odds with
prior agency interpretations and the plain language of the statute. EPA has never before
expressed this untenable interpretation of the Act, and to do so in a midnight memorandum,
without the opportunity for public comment, was wholly inappropriate.

The substantive position in the Johnson memorandum is also legally bankrupt. In Massachusetts
v. I'PA, 127 S.Ct. 1438 (2007), the U.S. Supreme Court concluded, among other things, that
greenhouse gas emissions (including CO,) are pollutants under the CAA. Moreover, CO; is
already “regulated” under the Act, specifically in monitoring, recordkeeping and reporting
provisions of Clean Air Act section 821; so CO; is already “subject to regulation” for purposes
of Clean Air Act regulation and the law’s permitting program.

The Bush administration’s last minute abuse in issuing this memorandum is the culmination of
eight years of inaction, evasion and irresponsibility concerning the greatest environmental threat
of our time, global warming. It was not enough for the Bush administration to break the
President’s 2000 campaign pledge to reduce CO, emissions from coal-fired power plants; not
enough to repudiate international climate treaties and damage the United States’ relations with
other countries; not enough to oppose Clean Air Act authorities it already possessed by fighting
all the way up to the Supreme Court, in order to shackle those authorities under the prior
administration and future ones. It was not enough for the Bush administration to watch CO,
pollution from coal-fired power plants increase from the start of the administration to the finish,
with annual CO; pollution from coal-fired power plants higher by over 170 million tons in 2007
than in 2001.

No, the Bush administration felt the irresponsible need to rush out a memorandum on December
18, 2008, in a desperate attempt to insulate these same coal-fired power plants from controlling
their CO; pollution and to try to tie the hands of the incoming Obama administration — all to
block responsible and required global warming solutions under the Clean Air Act.

Environmental groups including NRDC have petitioned the new administration to reconsider and
reject Johnson’s illegal interpretation, at the same time that they have filed a lawsuit seeking to
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overturn the memorandum in court. In the name of tackling the critical challenge of global
warming from the biggest source of those emissions domestically, coal-fired power plants, it is
essential that the Obama administration abandon the Johnson memorandum and make clear that
new coal-fired power plants must control their CO; pollution.

EPA Hazardous Waste Rules

In October 2008, the Bush administration issued a final regulation that exempted over 3 billion
pounds of hazardous waste from protective regulation under the Resource Conservation and
Recovery Act (RCRA). See generally, EPA, Revisions to the Definition of Solid Waste, 73 Fed.
Reg. 64,668 (Oct. 30, 2008). The final rule became effective on December 29, 2008.

As noted by the environmental organization, Earthjustice:

Under the new rule, EPA estimates that as much as 1.5 million tons of waste that is
currently defined as hazardous will now be considered innocuous enough to be stored,
transported, or processed by unlicensed and barely supervised companies. More than
5,000 facilities will take advantage of the loophole, including chemical companies,
pharmaceutical manufacturers, and the industrial waste industry.'

The Bush administration rule allows over 3 billion pounds of hazardous waste to be exempted
from RCRA hazardous waste regulation if the waste generator claims it is being recycled. The
reality is that most hazardous waste that can be recycled is already being recycled, but by
RCRA-licensed and closely supervised operators. Under the new rule, recycling takes place
outside of RCRA, with hazardous waste generators periodically certifying that they are shipping
to legitimate recyclers. EPA’s rule replaces the protective regulation intended by Congress with
self-regulation.

And unfortunately, the Bush administration rammed this terrible rule out so that it would take
legal effect just before the Obama administration took office. Accordingly, the rule is not
covered by the January 20 Emanuel memo that would offer the possibility of extending the rule’s
effective date. Nonetheless, this harmful rule must be a top priority for reversal by the Congress
and Obama administration.

In another harmful hazardous waste rule, the Bush administration adopted a rule that reclassified
over 200 million pounds of hazardous waste as “fuel,” allowing it to escape RCRA’s
comprehensive regulation. Here is how Earthjustice rightly characterized this Bush
administration action:

Under this new rule, facilities across the country will be allowed to handle and burn
certain hazardous wastes in their boilers instead of shipping those wastes to RCRA-
licensed waste handlers for incineration. EPA justified deregulating the waste by
claiming that emissions from burning the waste are “likely” not to differ from emissions
from burning fossil fuels. 72 Fed. Reg. at 33289. EPA freely admitted, however, that

! EPA, Revisions to (he Definition of Solid Waste, 72 Fed. Reg. 14171-14218 (proposcd March 26, 2007).
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even when “burned even under good combustion conditions, emissions of hazardous
organics may be somewhat higher than those from burning fossil fuel ” /d. at 33,292.
Cancer-causing benzene is among the substances EPA found to be higher in ECF
emissions. /d.

With both of these hazardous waste regulatory abuses, EPA has abdicated the basic statutory
purpose of RCRA, to “promote the protection of health and the environment.” Congress
expected EPA to adopt a “cradle to grave” approach to the regulation of hazardous waste
because of the increased environmental and health risks from such substances. But with two
last-minute, cynical re-definitions of “hazardous waste,” the Bush administration exempted
nearly 3.6 billion pounds of hazardous waste from protective RCRA regulation each year.
Congress and the Obama administration must not allow these abuses to stand.
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ATTACHMENT 1

November 20, 2007

David Hartos

Office of Surface Mining Reclamation
and Enforcement

Appalachian Region

3 Parkway Center

Pittsburgh, PA 15220

Office of Surface Mining Reclamation and Enforcement
Administrative Record

Room 252 SIB

1951 Constitution Avenue, NW.

Washington, DC 20240

Re:  Comments on Proposed Rule and Draft EIS on Excess Spoil Minimization/Stream
Buffer Zones, 72 Fed. Reg. 48678, 48890 (August 24, 2007), RIN 1029-AC04,
Docket Nos. OSM-2007-0007 and OSM-2007-0008; OSM-EIS-34.

Dear Mr. Hartos:

On behalf of the West Virginia Highlands Conservancy, Sierra Club, Ohio Valley
Environmental Coalition, Coal River Mountain Watch and Waterkeeper AJliance‘, we submit
these comments in opposition to the proposed rule.> Earthjustice also joins in these comments.
The proposed rule is another in a series of actions by the Bush Administration to gut long-
standing safeguards against the wholesale burial and pollution of streams in Appalachia by the
coal mining industry. In May 2002, the U.S. Army Corps of Engineers (the Corps) repealed a
25-year-old prohibition on dumping waste material in streams. 67 Fed. Reg. 31129. In October
2005, the Office of Surface Mining (OSM) weakened its oversight of state mining programs, by

"The members of the Waterkeeper Alliance are the Altamaha Riverkeeper. Animas Riverkeeper. Assateague
Coaslkeeper, Black Warrior Riverkeeper, Black Water/Nottoway Riverkeeper, Cape Fear Coastkecper, Casco
Baykecper, Calawba Riverkeeper, Choctawhatchee Riverkeeper, Colorado Riverkeeper, Cook Inletkeeper,
Delaware Riverkeeper, Detroit Riverkeeper, Emerald Coastkeeper, French Broad Riverkeeper, Grand Traverse
Bavkeeper, Great Salt Lakekeeper, Hackensack Riverkeeper, Housatonic Riverkeeper, Hudson Riverkeeper,
Hurricane Creekkeeper. Inland Empire Waterkeeper, Kansas Riverkeeper, Klamath Riverkeeper, Lake George
Waterkeeper, Lower Mississippi Riverkeeper, Lower Neuse Riverkeeper, Lower Susquehanna Riverkeeper,
Milwaukee Riverkeeper, Mobile Baykeeper, Nantucket Soundkeeper, New Riverkeeper, NY/NJ Baykeeper, North
Sound Baykeeper, Ogeechee-Canoochee Riverkeeper, Orange County Coastkeeper, Pamtico-Tar Riverkeeper,
Peconic Baykeeper, Prince William Soundkeeper. Russian Riverkeeper, San Diego Coastkeeper, Santa Barbara
Channelkeeper, Santa Momnica Baykeeper. Saranac Waterkeeper, Savanmah Riverkeeper, Severn Riverkeeper.
Shenandoah Riverkeeper, South Riverkeeper, St. Clair Channelkecper. St. Johns Riverkeeper, Tualatin
Riverkeepers, Upper Chattahoochee Riverkeeper, Upper Neuse Riverkeeper, Upper St. Lawrence Riverkeeper,
Waccamaw Riverkeeper, Western Lake Eric Waterkeeper, West/Rhode Riverkeeper, West Virginia Headwalers
Watcrkeeper, Willamette Riverkeeper and Youghiogheny Riverkeeper.

* We also incorporate by reference our April 23. 2004 comments on the prior proposed rule and our January 5, 2004
comments on the MTM/VF DEIS.
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making federal takeovers for state violations of federal law discretionary rather than automatic.
70 Fed. Reg. 61194, Also in October 2005, the Administration released its final Programmatic
Environmental Impact Statement on Mountaintop Mining/Valley Fills in Appalachia (PEIS),
which proposed no meaningful mining reforms or limitations on valley fills. 70 Fed. Reg.
62102. Now, OSM proposes to gut the stream buffer zone (SBZ) rule, the most important
safeguard under the Surface Mining Control and Reclamation Act (SMCRA) for protecting
streams. Taken together, these actions can only accelerate the pace of mountaintop removal
mining and valley filling, which has already destroyed 1,200 miles of Appalachia’s streams and
387,000 acres of its forests.

The proposed rule would eliminate the standing prohibition against mining within 100
feet of streams if it will have an adverse effect on water quantity, water quality, and other
environmental resources of the stream. In its place, the proposed rule would merely ask coal
operators to “minimize” harm to the extent possible. This is an open invitation to industry to
ignore a rule that, as a practical matter, has been routinely abused and violated as federal and
state regulators looked the other way.

For the reasons discussed below we believe that the proposed changes are unwise,
inconsistent with the objectives of SMCRA and the requirements of the Clean Water Act, and
supported by a draft environmental impact statement (“DEIS”) that is facially inadequate. We
request that OSM withdraw its proposal and instead retain and enforce the existing requirements
regarding the protection of streams. Our detailed analysis and comments on the proposed
changes follow.
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L OSM'’s Proposed Revision of the SBZ Rule Is Arbitrary and Capricious and
Violates SMCRA

A. OSM’s Proposal Contradicts Its Prior Interpretation of the Existing Rule

In the preamble, OSM reviews the history of the 1983 buffer zone rule and claims that it
has consistently “applied” that rule to allow valley fills and other stream incursions. 72 Fed.
Reg. at 48892, 48895, In the DEIS, OSM goes even further and states that “[n]either OSM nor
the State SMCRA regulatory authorities have interpreted or implemented the stream buffer zone
rule as an absolute prohibition of [sic] placement of excess spoil material fills or any other
surface mining activity within the stream buffer zone.” DEIS, pp. 72-73. These statements are
clearly intended to create the impression that the current proposal is consistent with all past
practices and interpretations, and that there is no shift in agency thinking.

In fact, however, the proposed rule is a reversal of OSM’s prior interpretation of SBZ
requirements. When it promulgated the existing SBZ rule in 1983, OSM chose to protect
intermittent and perennial streams because they were recognized to be especially significant in
establishing the hydrologic balance. OSM stated that the bufter zone rule was designed “to
protect streams from sedimentation and gross disturbances of stream channels caused by surface
coal mining and reclamation operations.” 48 Fed. Reg 30312 (June 30, 1983). OSM further
stated that “intermittent and perennial streams generally have environmental-resource values
worthy of protection under Section 515(b)(24) of the Act.” Id. In the MTM/VF PEIS (p. IL.C-
34), OSM and the other participating federal agencies admit that one of the principal purposes of
the stream buffer zone regulation is to “minimize gross disturbances to the prevailing hydrologic
balance, fish and other biologically important plants and animals that may live in the streams or
riparian zones adjacent to the streams.”

In his 1999 ruling interpreting the existing SBZ rule, Judge Haden, Chief Judge of the
District Court for the Southern District of West Virginia, ruled that “[n]othing in the statute, the
federal or state buffer zone regulations, or the agency language promulgating the federal
regulations suggests that portions of existing streams may be destroyed so long as (some other
portion of) the stream is saved.” Bragg v. Robertson, 72 F. Supp.2d 642, 651 (S.D.W.Va. 1999).
Further, Judge Haden stated:

When valley fills are permitted in intermittent and perennial streams, they destroy those
stream segments. The normal flow and gradient of the stream is now buried under
millions of cubic yards of excess spoil waste material, an extremely adverse effect. If
there are fish, they cannot migrate. If there is any life form that cannot acclimate to life
deep in a rubble pile, it is eliminated. No effect on related environmental values is more
adverse than obliteration. Under a valley fill, the water quantity of the stream becomes
zero. Because there is no stream, there is no water quality.

Id. at 661-662. The Court pointed out the obvious: “Valley fills are waste disposal projects so
enormous that, rather than the stream assimilating the waste, the waste assimilates the stream.
The Court holds that placement of valley fills in intermittent and perennial streams violates
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federal and state water quality standards by eliminating the buried stream segments for the
primary purpose of waste assimilation.” Id. at 662. Moreover with valley fills, “[t]his
concentration of industrial waste is mortal to animal or aquatic life in the stream segment buried.
Existing stream uses are not protected, but destroyed. These effects are inconsistent with State
and federal water quality standards.” Id. at 663. It is important to note that, while Judge
Haden’s ruling was overturned on jurisdictional grounds, the substance of his ruling was not
addressed by the Court of Appeals. See Bragg v. West Virginia Coal Ass’n, 248 F.3d 275 (4th
Cir. 2001).

In their brief on appeal in Bragg, OSM, EPA and the Corps expressly agreed with Judge
Haden’s interpretation of the SBZ rule:

[Judge Haden] correctly found that SMCRA'’s stream buffer zone rule. . . prohibits the
burial of substantial portions of intermittent and perennial streams beneath excess mining
spoil. The elimination of substantial intermittent or perennial stream segment [sic]
necessarily causes adverse environmental effects, as it eliminates all aquatic life that
inhabits those stream segments. As the district court rightly concluded, the elimination of
entire stream segments and all the life they contain plainly causes environmental harm.
Accordingly, the district court correctly granted summary judgment on plaintiffs’ buffer
zone claims.

Brief for the Federal Appellants, 4" Cir., No. 99-2683, April 17, 2000 (hereafter “U.S. Br.”), p.
2, Attachment 1 (empbhasis in original).® Additionally, these agencies stated that the District
Court correctly held:

[T]hat valley fills in intermittent or perennial streams may be authorized under the buffer
zone rule only if the permitting agency finds that they will not adversely affect the
environmental resources of the filled stream segments. WVDEP has acknowledged that it
has routinely approved valley fills in intermittent and perennial streams without making
the findings called for by the buffer zone rule for the stream segment filled. The district
court correctly rejected the arguments that WVDEP was not required to make the buffer
zone findings, holding that the findings required by the buffer zone rule must be made for
the filled stream segments and not at some point downstream from the valley fills; and
(2) findings made by the Corps under the CWA section 404(b)(1) guidelines are not a
substitute for the buffer zone findings.

The district court also correctly. . .[held]. . .that the burial of substantial portions of
intermittent or perennial streams in valley fills causes adverse environmental impact in
the filled stream segments and therefore cannot be authorized consistent with the buffer

* In the 2004 proposal, OSM suggested that the DOJ briel is “not consisicnt with our historic interpretation” and
that OSM never agreed with it or approved il. 69 Fed. Reg. at 1039-40. That is a bold-laced lic. DOJ told the
Fourth Circuit thal “Attorncys for EPA and OSM arc identificd on the cover of the federal appellants® bricf as being
“of counsel” to this appeal, and the position taken in the brief for the federal appellants represents the unified
position of the federal agencies.” Federal Appellants’ Opposition to the Motion of the Intervenor-Defendants to
Strike the Brief of the Federal Appellants and to Dismiss Appeal No. 99-2683. p. 2. Attachment 2
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zone rule. The uncontested evidence demonstrates that the burial of substantial portions
of intermittent or perennial causes adverse environmental effects to the filled stream
segments, as such fills eliminate all aquatic life that inhabited those segments.

Id. at 24-25. OSM, EPA and the Corps further stated that “valley fills that disturb intermittent or
perennial streams may be approved only if there is a finding that activity will not adversely
affect the environmental resources of the filled stream segment.” Id. at 41.

In a May 22, 2000 letter (Attachment 3), Acting OSM Director Kathrine Henry adopted
the same position that “the stream buffer zone waiver findings must be made not only for
segments downstream of the fill, but also for each segment of an intermittent or perennial stream
in which excess spoil is placed.” In its 2004 proposed rule, OSM admitted that this brief and this
Acting Director’s letter took the position that the rule applied to valley fills. 69 Fed. Reg. at
1040. However, in its 2007 proposed rule, OSM conveniently omits this material and instead
cryptically cross-references it as an “additional discussion of litigation and related matters.” 72
Fed. Reg. at 48896.

Now OSM has completely reversed this position and would totally exempt valley fills,
waste impoundments and other stream incursions from the rule. 1d. at 48907, DEIS, p. S-2.
When an agency reverses its position, its burden of justification increases. In such cases, “an
agency changing its course by rescinding a rule is obligated to supply a reasoned analysis for the
change beyond that which may be required when an agency does not act in the first instance.”
Motor Vehicle Mfrs. Assn. v. State Farm Mut., 463 U.S. 29, 42 (1983). OSM has failed to
rationally justify its complete about-face from the position it took in the Bragg case. Indeed,
OSM has failed to even consider the alternative of enforcing the rule as written and as OSM
interpreted it in the Bragg case.

B. OSM’s Proposal Violates Congressional Intent to Protect the Environment,
Including Streams

The first stated purpose of SMCRA is “to protect society and the environment from
the adverse effects of surface coal mining operations.” 30 U.S.C. § 1202(a). As the House
Report on the 1977 bill explained:

A basic tenet underlying this legislation is the principle that environmental protection and
reclamation, at a minimum meeting the standards in this act, are a coequal objective with
that of producing coal. The continued selection of mining techniques by engineers whose
primary objectives are the most efficient removal of the overburden and transport of the
coal is not sufficient to be fully responsive to the purposes and intent of the act.

H. Rep. No. 218, 95th Cong., Ist Sess., p. 96 (1977). Congress recognized the environmental
hazards posed by the valley fills associated with mountaintop removal mining: “Serious
problems are presented . . . by operations using head-of-the-hollow or valley fill. For such
operations, it is uncertain whether spoil can be placed in an environmentally sound manner.” Id.
at 157 (quoting Sec. of the Interior Cecil Andrus), reprinted in 1977 U.S.C.C.AN. 593, 688. See
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alsoid. at 615 (“[S]ome mountaintop removal operations have caused serious environmental
problems in the Appalachian area. The key cause of these problems has been the ‘valley’ fill or
‘head-of-the-hollow’ fill techniques utilized to dispose of excess spoil material.””). Congress
concluded that valley fills “should be limited to the minimum and that strong spoil placement
standards are needed to insure that there will be no offsite damages.” Id. at 688-689 (quoting
Sec. of the Interior Andrus); see also Cong. Rec. 33,314 (Oct. 9, 1973) (statement of Sen.
Jackson) (stating that the disposal of spoil from mountaintop removal mining may be authorized
only if fills satisfy “very carefully determined conditions precedent”).

The text of SMCRA establishes the “strong spoil disposal standards” required for surface
coal mining, including mountaintop removal mining. Several environmental performance
standards govern the conditions under which surface mining, including associated spoil disposal,
may be authorized. Pursuant to those standards, surface mining operations may be authorized
only if the permitting authority finds (1) that the mining operations will “minimize disturbances
and adverse impacts . . . on fish, wildlife, and related environmental values™; (2) that “no damage
will be done to natural watercourses”; (3) that the excess spoil will be placed in an area that
“does not contain springs, natural water courses or wet weather seeps unless lateral drains are
constructed from the wet areas to the main underdrains in such a manner that filtration of the
water into the spoil will be prevented”; and (4) that the disposal “is compatible with the natural
drainage patterns and surroundings.” 30 U.S.C. §§ 1265(b)(10), (22), (24); § 1265(c)}4)(D).

SMCRA mandates that mining operations must “minimize the disturbance to the
prevailing hydrologic balance at the mine site and in associated offsite areas.” 30 U.S.C. §
1365(b)(10). By specifying that mining disturbances such as valley fills should minimize
environmental harm “at the mine site,” Congress expressed its intent to protect streams where
the disturbances occur, i.e., in the footprint of proposed valley fills. By specifying that mining
disturbances should minimize environmental harm “in associated offsite areas,” Congress sought
to protect affected downstream areas. Furthermore, applying the buffer zone rule to the filled
stream segment advances the purpose of the rule, which was enacted to “protect stream
channels” (44 Fed. Reg. 15176), and also advances the general purpose of the standards
established under SMCRA, which were promulgated “to ensure that all surface mining activities
are conducted in a manner which preserves and enhances environmental and other values in
accordance with the Act.” 30 CFR. § 816.2.

OSM repeatedly cites only one of SMCRA’s thirteen purposes as the defining standard
for issuing regulations under that statute. DEIS, pp. 20, 24-25; 72 Fed. Reg. at 48897, 48908,
48909-10, 48911, That one seeks to “strike a balance between protection of the environment and
... the Nation’s need for coal as an essential source of energy.” 30 U.S.C. § 1202(f). OSM
ignores two other purposes that seek to “establish a nationwide program to protect society and
the environment from the adverse effects of surface coal mining operations” and “assure that
surface coal mining operations are so conducted as to protect the environment.” Id., § 1202(a),
(d). Thus, OSM skews its analysis of SMCRA in favor of resource development to the detriment
of the environment.
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Furthermore, OSM uses other sections of SMCRA to set up and demolish a strawman
argument. OSM argues that, because § 1265(b)(22)(D) mentions placing spoil where “natural
water courses” are present, Congress did not intend to create an “absolute prohibition” on
placing any mining spoil in streams. 72 Fed. Reg. at 48893-94, 48908. That is true. However, it
does not follow from this proposition that all Congress expected was for OSM to “minimize” the
placement of mining spoil in streams. OSM uses the “minimize” concept in § 1265(b)(24) as the
regulatory standard for defining the maximum amount of environmental protection that it is
required to provide. OSM assumes that placing any amount of mining spoil in streams is
acceptable so long as the amount is “minimized” “to the extent possible.” OSM then concludes
that this “minimization” standard strikes the only “balance” that Congress could have intended in
SMCRA, and that no other alternative measures to protect the environment need be considered..
This ignores Congress’ two other purposes to “assure” that the environment is protected from the
“adverse effects of surface coal mining.” Congress did not rule out other measures in addition to
fill minimization if those measures are needed to ensure protection of the environment.

C. OSM’s Proposal Is Based on a Flawed DEIS
1. The DEIS Fails to Consider All Reasonable Alternatives

In its DEIS, OSM considered only five alternatives in detail: (1) take no action and retain
the existing rules, which OSM interprets to allow mining in the SBZ; (2) adopt the proposed
excess spoil and SBZ rules, which allows mining in the SBZ; (3) adopt the 2004 SBZ rule, which
also allows mining within the SBZ; (4) change only the excess spoil rule; and (5) change only
the SBZ rule. DEIS, pp. 17-18. Thus, these alternatives all allow mining in the SBZ without any
restrictions except the minimization of excess spoil. OSM did not consider any alternatives that
restrict mining in the SBZ. OSM did not consider the alternative of enforcing the SBZ as written
and as Judge Haden and OSM interpreted it in 1999 and 2000. Furthermore, OSM did not
consider any alternatives that would limit the downstream effects of valley fills (including
changes in stream chemistry, temperature, and flow), even though those effects are known to be
significant and adverse.

OSM summarily rejected ten alternatives without any detailed analysis. These
alternatives would restrict valley fills by type of stream (ephemeral, intermediate or perennial),
fill size (area or volume), watershed size (from 35 to 640 acres), stream length (200 to 2000
linear feet), or the percentage of streams filled in a watershed. DEIS, pp. 19-26. OSM uses two
types of arguments to dismiss these alternatives: (1) lack of statutory authority; and (2)
insufficient scientific data. 1d. Neither argument has merit.

First, OSM erroneously assumed that considering any other alternatives or adding any
other measures to protect the environment would result in an “absolute prohibition” on either
stream-filling or coal mining, and would therefore be contrary to Congressional intent. DEIS,
pp. 20-21. However, it is obvious that limitations on valley fills are not necessarily an all-or-
nothing proposition. Size, area, length or volume restrictions can be set at intermediate amounts
between nothing and unlimited development. Ttis also clear that restricting fill size does not
necessarily prohibit all mining. The size can be restricted based on the amount of watershed, the
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amount of stream length, or the type of stream that is buried. Cumulative limits based on the
amount filled in a larger watershed or region are also possible. An analysis of past NWP 21
authorizations in West Virginia shows that many mines were able to operate without placing fill
in intermittent or perennial streams, or both. See Stream Loss Table, below. Thus, stricter
environmental measures could still allow substantial amounts of coal mining to continue.

Second, OSM erroneously assumes that, without more scientific information, no limits
are possible or appropriate. This is the same argument that was made in the October 2005 PEIS,
and OSM references that document to support its decision. DEIS, pp. 24-26. The primary
argument advanced in the PEIS for rejecting fill altematives was that there was insufficient
information at that time to draw a “bright line” that works in every situation, and variations
between streams and watersheds made it difficult to apply any “bright line” to differing
individual situations. The PEIS stated that “[s]cientific data collected for this EIS do not clearly
identify a basis (i.e., a particular stream segment, fill or watershed size applicable in every
situation) for establishing programmatic or absolute restrictions that could prevent ‘significant
degradation.”” PEIS, p. 11.D-8. The PEIS therefore posited that since one general rule does not
apply in every situation, there is no basis for applying any general rule at all, and the only
alternative is to apply a “case-by-case” analysis to every individual situation. PEIS, pp. ILD-1 to
[1.D-9. The perfect is the enemy of the good, as the PEIS sets up each individual restriction like
a straw man and then knocks it down by saying that one problem or another makes it
inapplicable in certain situations. 1d.

This rationale is not a sufficient basis for eliminating alternatives from analysis under
NEPA. “[W]hile inconclusive evidence may serve as justification for not choosing an
alternative, here it cannot serve as a justification for entirely failing to ‘rigorously explore and
objectively evaluate a// reasonable alternatives.”” The Fund for Animals v. Norton, 294 F.
Supp.2d 92, 110 (D.C. Cir. 2003). Tn addition, the historical record demonstrates that OSM’s
claims of insufficient statutory authority and insufficient information are merely a pretext. In
fact, OSM refuses to consider more environmentally-protective alternatives because it made a
political calculation to protect the coal industry at the expense of the environment.

The 2001 preliminary draft of the PEIS on mountaintop mining/valley fills, which was
drafted by the Clinton Administration, considered three action alternatives that restricted valley
fills to ephemeral or intermittent streams and retained the SBZ rule. Attachment 4, pp. ES-6, IV-
1. Different versions of these same alternatives were present in later drafts until June 2002. For
example, a March 2002 draft stated:

The most significant distinction between the four alternatives is how each one addresses
Issue 1, “Direct loss of streams and stream impairment.” The question of what portions
of a stream can be legally filled under SMCRA authority was central to the Bragg v.
Roberison lawsuit. The District Court decision in that case established that the SMCRA
stream buffer zone regulations at 30 CFR 816.57 and 817.57 do not allow mining
activities (including valley fills) within 100 feet of intermittent or perennial streams. The
Fourth Circuit Court of Appeals later vacated the District Court’s decision, but on
grounds unrelated to the applicability of the stream buffer zone rule. Because of the
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atmosphere of regulatory uncertainty surrounding this issue, and the importance of
allowable valley fill size to mine viability and environmental impacts, the agencies
developed the EIS alternatives around it. Each alternative proposes different changes to
regulatory programs that determine the allowable extent of stream loss through valley
filling. The amount of valley filling that is allowable will affect the amount of mining
that can occur, which in turn will determine the environmental and economic
consequences of selecting a given alternative.

Attachment 5, Att., p. 5 (emphasis added). The Proposed Agenda for a June 18, 2002 Steering
Committee meeting describes the four alternatives as follows:

Alternative A

No changes to the SMCRA and CWA programs in effect in 1998

Alternative B

Depending on the outcome of a detailed, permit-by-permit baseline data
collection; thorough, site-specific, significant adverse impact analyses,
and, consideration of alternatives for avoidance and minimization, valley
fills could be allowed in ephemeral, intermittent, and perennial stream
segments. Mitigation of unavoidable impacts would require in-kind
replacement of aquatic functions and values within the watershed.

Alternative C

Valley fills could be located in ephemeral and intermittent streams.
Permit-by-permit baseline data collection and site-specific alternatives
analyses would be required (although not necessarily as rigorous as in
Alternative B) to demonstrate that avoidance and minimization were
considered. Mitigation options for unavoidable impacts would be
somewhat more varied and thus more flexible than under Alternative B.

Alternative D

Valley fills could be located only in the ephemeral portion of streams.
Permit-by-permit baseline data collection would be more limited than
under Alternative B, and alternative analyses would demonstrate that
minimization of downstream or indirect impacts were considered.
Mitigation could include compensation in lieu of in-kind replacement of
lost aquatic function and value.

Attachment 6, Proposed Agenda, p. 7. Thus, these alternatives would have restricted valley fills
depending on the type of stream.

When the Bush Administration took office, Deputy Secretary of the Interior J. Steven
Griles directed OSM to “refocus” the PEIS to “focus on centralizing and streamlining coal mine
permitting” and impact “minimization.” 10/5/01 Griles Letter, p. 1, Attachment 7. As a result,
the fill-restricting alternatives were abandoned and replaced by process alternatives that merely
reshuffled the procedural responsibilities between the various agencies. All of them had the
same or very similar environmental impacts and merely sought to streamline permit processing.

See 1/5/04 WYHC Comments on the PEIS, pp. 3-6. The final PEIS states that “[a]ll alternatives
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... are based on process differences and not directly on measures that restrict the area of mining.”
PEIS, p. IV.G-3. The PEIS further admits that “[t]he environmental benefits of the three action
alternatives are very similar.” Id., p. ILB-13.

The paper trail for the PEIS shows how this happened. On June 18, 2002, members of
the Steering Committee on the PEIS met to consider the scope of alternatives. Attachment 6,
Proposed Agenda. EPA and the U.S. Fish and Wildlife Service (FWS) members of the Steering
Committee took the position that the PEIS had to consider alternatives to reduce environmental
impacts. 1d. at 8. They believed that “the new framework does not meet the NEPA requirements
by providing a contrasting choices [sic] among several clear and distinct alternatives.” 1d. at 2.
As a result of this meeting, the Steering Committee changed the alternative framework, but still
recommended inclusion of an alternative that “would represent the suite of actions that would
result in the most environmentally-protective alternative (i.e., restricting fills to the ephemeral
zone...).” Id. at 11. The Steering Committee approved that recommendation. 6/19/02 Hoffman
e-mail, Attachment 7. These changes were incorporated into a new alternatives matrix table.
6/26/02 Robinson e-mail, Attachment 9.

However, shortly thereafter, the Steering Committee’s decision was overruled by the
Executive Committee. Unnamed higher-level agency “executives instructed the SC to attempt to
construct the alternatives for the EIS in a framework based largely on coordinated decision
making for SMCRA and CW A—with no alternative restricting fills.” Attachment 10, 9/23/02
Agenda, p. 1. Minutes of a July 14, 2002 Executive Committee meeting show that a new three-
alternative approach was adopted. 8/15/02 email, Attachment 11, Attachment: Executive
Committee Discussion. As a result, the prior alternatives restricting valley fills were stripped
from the PEIS. Instead, the new alternative framework considered only process alternatives.

OSM has now continued this wholesale evisceration of alternatives by refusing to
consider similar fill-restricting alternatives in the SBZ DEIS. However, the fact that two federal
agencies previously recommended inclusion of those restrictive alternatives demonstrates that
they are serious proposals that deserve and require full analysis and consideration.

It is also outrageous that OSM does not even consider the alternative of enforcing the
SBZ rule as written and as it was interpreted by OSM itself in its April 2000 federal court brief
and Acting Director letter. Instead, OSM reinterprets the existing rule in conformity with the
new proposed rule, so that both of them allow valley fills in intermittent and perennial streams.
This eliminates most of the difference between the two rules, and makes the “no-action”
alternative a pale shadow of the proposed rule. The “no action” alternative in the DEIS merely
substitutes OSM’s past practice for its legal mandate to protect streams and the environment
generally. A valid “no action” alternative would interpret the SBZ as applying to the footprint of
the valley fills, as OSM determined was legally required in 2000.

OSM has failed to analyze a reasonable range of alternatives. All of the alternatives

would allow mining activities and valley fills to be placed in any stream without any limitation
on the amount of stream that could be buried and destroyed. OSM must consider some

11



57

alternatives that restrict filling of streams. Absent such consideration, the EIS fails to frame the
true range of choices available to the decisionmaker.

Furthermore, OSM must consider some alternatives that address the cumulative impacts
of stream filling. As OSM acknowledges, those cumulative impacts involve damaging or
destroying over 1,700 miles of streams in Appalachia. DEIS, p. 117. The DEIS fails to address
these cumulative impacts. Fill minimization, by itself, only results in a case-by-case analysis of
filling for each separate project. It does not analyze or address cumulative impacts. OSM
inexplicably assigns zero value to the loss of thousands of miles of headwater streams.

OSM’s failure to consider a reasonable range of alternatives has a predictable result. all
of the alternatives would have substantially the same impacts. OSM states that it “would not
anticipate a major shift in on-the-ground consequences from any of the alternatives.” DEIS, p.
121. The alternatives “would cause no discernable changes to the direct stream impact trend.”
Id., p. 124. This is unremarkable, since OSM interprets the “no-action™ alternative and all the
other alternatives to allow continued unlimited filling of the buffer zone. The absence of
significantly different impacts demonstrates the artificially narrow range of the alternatives that
OSM considered. What is remarkable is that although stream filling in Appalachia is one of the
most, if not the most, environmentally destructive practices in the United States today, OSM
cannot think of a single reasonable alternative that would result in a “major shift” in the effects
of those practices. This inability is based on political considerations, not facts or analysis.

OSM’s primary rationale in 2004 for gutting the SBZ rule and eliminating any more
restrictive alternatives was its claim that it is “virtually impossible to conduct mining activities
within 100 feet of an intermittent or perennial stream without causing some adverse eftects,” and
that “SMCRA recognizes that an absolute standard of ‘no adverse impacts’ is unattainable.” 69
Fed. Reg. at 1043. Similarly, in the DEIS, OSM states that if valley fills were restricted to
ephemeral streams, 90.9% of the coal in central Appalachia could not be mined. DEIS, p. 20.
OSM also argues that SMCRA does not prohibit filling streams with mine waste, and that it not
economically feasible to eliminate such fills. 72 Fed. Reg. at 48891 (“the most economically
feasible disposal areas are the upper reaches of valleys™); id. at 48892 (“maintenance of a buffer
is neither feasible nor appropriate™).

The 92.5% figure is based on the Mountaintop EIS Technical Report in Appendix G of
the MTM/VF PEIS. It was based on a study of only ten mines, and did not consider the altered
economics of revised mine configurations. MTM/VF PEIS, App. G, Cover Sheet, p. 3. It
therefore cannot be extrapolated to all coal mining in central Appalachia. The more
comprehensive economic analyses in the MTM/VF PEIS, based on work by RTC and Hill &
Associates, showed that restricting valley fills to ephemeral zones would reduce coal production
in Appalachia by 20-45%, and would increase coal prices by only two dollars a ton. Id. at 7;
MTM/VEF PEIS, p. IV-1.3.

Even that analysis is an overstatement of the impacts of the existing rule. We have
examined seven recent NWP 21 authorizations issued by the Corps for surface coal mines in
West Virginia. If the ephemeral/intermittent/perennial stream delineations used by the Corps to
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grant those authorizations are valid, they show that mine operators can place large amounts of
mine spoil in valley fills without impacting perennial streams. See OVEC 4/23/04 Comments on
Proposed SBZ Rule, Attachment 7.

Minc operator/ Mine Name/ Valley | Water- | Stream loss in lincar fcct
NWP 21 Issuance Date Fill No. | shed A -
Acres Ephemeral Intermittent Perennial

Kingston Resources, Tne./ 1 56 973 600 0

Horse Creck

47172003 2 94 2916 500 0
3 36 1035 315 0
4 188 1247 2580 0

Horizon Resources, LLC/ Synergy 1 14 0 0 0

3/28/2003
2 13 0 0 0
3 121 700 1850 0
6 160 1837 1500 0

Martin Logan Coal Co./ 2 76 851 0 0

Phocnix No. 3

5/27/2003 3 134 749 1290 0
4 106 2131 0 0

Hobcet Mining, Tnc./ 1 158 n/a 1800 0

Westridge

11/24/2003 2 233 n/a 2000 0

Elk Run Coal Co./ B 150 310 2655 0

West of Stollings

1/5/2004 C 154 778 1662 0
D 56 600 0 0
E 124 360 1736 0

Independence Coal Co./ East 517 50 4300 0

Edwight

1/28/2004 West 497 0 0 0

Hobet Mining, Tnc./ 1 <141 1400 900 0

Hewitt Creek

2/4/2004 2 <141 1400 0 0
3 <141 650 1300 0
4 <141 1280 0 0
5 <141 850 0 0
6 <141 350 0 0

Martin Logan Coal Co./ 1 180 670 3803 0
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2 68 1779 0 0
3 58 1040 0 [§]
4 139 2240 0 0
5 226 1485 2300 0
6 182 2170 200 0
7 85 470 400 0
Cumulative Totals 32 fills 30321 31691 0

Thus, none of the 32 fills are in perennial streams, and thirteen of them are only in ephemeral
streams. Furthermore, nearly half of the stream length filled is in the ephemeral zone. Even
though we believe that filling over 30,000 feet of ephemeral streams causes significant
environmental harm, this data clearly refutes OSM’s claim that it is impossible to mine without
filling perennial streams, and also shows that significant mining can occur without filling
intermittent streams.

Since 59% to 80% of valley fills (depending on the state) are less than 75 acres
(MTM/VF PEIS, pp. 1. K-41 to K-47), it is likely that the majority of valley fills could be
constructed without impacting perennial streams. Furthermore, these valley fills were built or
approved before fill minimization requirements were being enforced, and therefore probably
understate the number of fills that could be built without intersecting intermittent or perennial
streams.

Even if the existing SBZ rule may cause a limited loss of central Appalachia coal, that
does not mean that there would be an overall shortage of coal for the nation. Higher mining
costs “will result in coal supplies originating from coal basins outside this EIS study area where
compliance can occur.” MTM/VF PEIS, p. IV-1.1. In other words, any coal not mined in
Appalachia will be replaced by coal mined elsewhere. So overall there will be adequate coal to
meet demand and no necessary reduction in overall coal production.

In addition, OSM fails to acknowledge in its rulemaking, unlike its acknowledgment in
the MTM/VF PEIS, that “minimizing fills will to some degree also affect mining costs.”
MTM/VF PEIS, p. 1V-1-3. Indeed, all SMCRA environmental standards have that effect.
Consequently, the fact that restrictions on mining in the SBZ will increase mining costs and
make some coal unrecoverable is not, in itself, a reason to reject those restrictions. “Where
mitigation presents significant costs to the applicant, the economic effect will likely be similar,
but possibly less pronounced, to the results of the absolute fill restriction studies, inasmuch as
mining methods that reduce the amount of excess spoil (and consequently reduce the size of fills
and the amount of mitigation) will be selected.” Id., p. IV.I-4. OSM has not summarily rejected
mitigation of fill impacts on the ground that it will reduce the amount of coal recovered, even
though that is likely. Consequently, itis irrational to summarily eliminate all restrictive
alternatives on that basis.
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2. There Is No Evidence that the Preferred Alternative Would Reduce
Environmental Impacts

In the DEIS, OSM claims that the preferred alternative, Alternative 1, would reduce the
environmental impacts of the current SBZ rule because: (1) the new excess spoil minimization
rule would reduce the footprints of the fills; and (2) the minimization analysis would result in
“less adverse functional impacts.” DEIS, p. 124. No evidence or studies are presented to
support these conclusions. In fact, the change to the SBZ rule is likely to increase environmental
harm, because most mining activities that fill streams are being exempted from the rule. This
will encourage greater filling of streams, not less.

3. OSM Has No Rational Basis to Conclude that SBZs Are Not BCTA

Section 515(b)(24) requires OSM to use the best technology currently available (BTCA)
to minimize disturbances from mining activities on environmental resources. As OSM admits,
the existing SBZ rule “manifest[s] an assumption that maintenance of an undisturbed 100-foot
buffer around perennial and intermittent streams is the” BTCA. 72 Fed. Reg. at 48902. OSM is
now abandoning that assumption, and reversing course, on the ground that “maintenance of a
bufter is neither feasible nor appropriate because the activities inherently involve placement of
fill material in waters of the United States.” Id. at 48892. Thus, OSM claims that, as a factual
and technical matter, stream buffer zones are impractical or impossible. However, OSM
provides no evidence or studies to support this assertion. In fact, as we have shown above, the
PEIS found that mining can feasibly continue even if SBZs are maintained. Even if some mining
would be reduced, that is no reason to conclude, as a technical matter, that SBZs are infeasible.

Furthermore, the overwhelming scientific evidence shows that riparian buffer zones
consisting of native vegetation communities are the best method for stream protection from
disturbances upslope such as mining or logging. When the forests next to a stream are disturbed
or destroyed, the streams and aquatic life suffer. Studies show that streams draining grasslands
tend to downwaste and are both deeper and narrower than those adjacent to forest regions.
Without their surrounding forests, stream runoft is faster, there are no significant litter inputs
including woody debris (which help in retention and microbial uptake), and there is less surface
area in stream bottoms for secondary production. Furthermore, removing the surrounding forest
and changing the vegetation to grass changes the energy base of the natural headwater stream in
the Appalachians.*

4. The DEIS’ Analysis of Cumulative Effects Is Pathetically Inadequate

* These facts are supported by the comments submitted on this proposed mile by aquatic scientists Pat Mulholland,
etal. and by the following studies: Lowrance, R., R. Todd, I. Fail, Jr., O. Hendrickson, Jr., and R Leonard. 1984.
Riparian forcsts as nutricnt filters in agricultural watersheds. BioScicnee 34:374-377; Osborne, L. L. and D. A,
Kovacic. 1993. Riparian vegetaled buller strips in watcr-quality restoration and strcam management. Freshwater
Biology 29:243-258; Pelerjohn, W. T. and D. L. Corrcll. 1984. Nutrient dynamics in an agricultural watcrshed:
observations of the role of the riparian forest. Ecology 65:1466-1475; Meyer, Judy L.. David L. Strayer. J. Bruce
Wallace. Sue L. Eggert, Gene S. Helfman. and Norman E. Leonard. 2007. The Contribution of Headwater Streams
to Biodiversity in River Networks. Journal of the American Water Resources Association (JAWRA) 43(1):86-103.
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OSM’s analysis of the cumulative impacts of its proposal is pathetic. It consumes a
paltry two paragraphs. DEIS, p. 144-45. OSM argues in one paragraph that no further analysis
is necessary because the cumulative impacts of surface coal mining were addressed in its 1979
and 1983 EISs on its SMCRA regulations. Id. at 145.

This argument is ludicrous. Those EISs are more than twenty years old. CEQ guidance
provides that an EIS should be supplemented if it is more than five years old. CEQ, NEPA’s
Forty Most Asked Questions, No. 32, 46 Fed. Reg. 18026 (March 16, 1981). CEQ regulations
require supplemental environmental analysis when changed circumstances or significant new
information arises after an earlier NEPA evaluation is made. 40 C.FR. § § 1502.9(c)(1)(1), (ii).
There is no question that the scope and intensity of mining activities in Appalachia has changed
significantly since 1983. The 2005 PEIS states:

Increased public and government agency concern about MTM/VF operations emerged in
1997 and 1998. It appeared that the number of these types of operations had increased in
recent years in Appalachia, and that more and more valley fills were being
proposed/built. . . . [A] comparison of the fills constructed in the period 1985-1989 with
those constructed in 1995-1998 showed that the average fill increased in size by 72
percent, and the average length of stream impacted per fill increased by 224 percent.

PEIS, p. I-5. This PEIS is no substitute for a full analysis in the SBZ EIS. OSM stated in the
PEIS that “[t]he stream buffer zone rule proposal and other regulatory program changes were
envisioned and sanctioned by the settlement agreement and do not rely on this NEPA
document.” PEIS, Response to Comments, p. 19.

OSM also argues that its regulations were, and continue to be, environmentally beneficial
because they require mitigation. DEIS, p. 145. However, merely requiring mitigation does not
mean it will be successtul or effective. OSM cannot rationally conclude that mitigation will
offset the loss because federal agencies do not fully evaluate the aquatic functions of streams
before they are buried and, therefore, do not know what to replace. OVEC, 479 F. Supp.2d at
646. Furthermore, even if the assessment of lost stream functions were sufficient, OSM’s
finding that mitigation will replace those functions is irrational because OSM has no reasoned
analysis of the effectiveness of mitigation. OSM cannot simply assume that mitigation will
eliminate cumulative impacts. OVEC, 479 F. Supp.2d at 659.

In the second paragraph, OSM argues that “all regions” in the U.S. have streams “that are
in poor and slightly impaired conditions,” caused mostly by “natural and man-induced
activities,” that mining impacts involve mostly acid mine drainage, and that analyses of mines’
probable hydrologic consequences (PHC) will “ensure that no material damage resulting from
changes in water quantity or quality occur[s].” DEIS, p. 145. These statements are gross
generalizations that completely ignore the government’s own scientific studies that it spent $5
million to obtain and that formed the basis for the 2005 MTM/VF PEIS. OSM provides no
factual basis for its assertion that burying over a thousand miles of streams is comparable to
impaired streams in other parts of the country, or to existing acid mine drainage problems in
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Appalachia. These statements reveal a complete ignorance of the biology and importance of
headwater streams, the serious adverse effects of valley fills on downstream water quality, and
the failure of compensatory mitigation to offset the aquatic functions of lost headwater streams.
OSM’s analysis of cumulative impacts is both quantitatively and qualitatively pathetic.

Judge Chambers recent decision in the OVEC case examined the Corps’ analysis of
cumulative effects for the four individual permits under this standard. He found that the Corps’
analysis was deficient:

The Corps does not explain how the cumulative destruction of headwater streams already
affected by mining in these water in these watersheds will not contribute to an adverse
impact on aquatic resources. The Corps fails to “articulate a satisfactory explanation,”
including a “rational connection,” between the facts found and the conclusion reached.
[citation omitted] Instead, the Corps recites the data and declares that the cumulative
impacts are not significant.

479 F. Supp.2d at 659. Here, OSM has done even less. 1t cites no data whatsoever and declares
that no material damage will occur to streams.

Nor it is enough that OSM has provided a quantitative estimate of the number of valley
fills and the number of miles of streams that they have filled. 72 Fed. Reg. at 48891-92.
Quantification of affected areas is a necessary, but not a sufficient, analysis of cumulative effects
under NEPA. Klamath-Siskiyou Wildlands Center v. Bureau of Land Management, 387 F.3d
989, 995 (9lh Cir. 2004) (“A calculation of the total number of acres to be harvested in the
watershed is a necessary component of a cumulative effects analysis, but it is not a sufficient
description of the actual environmental effects that can be expected from logging those acres.”).

I Under the Clean Water Act, OSM Must Obtain EPA Concurrence for the Final
Rule

SMCRA provides that regulations on environmental protection standards cannot be
approved by OSM unless it has “obtained the written concurrence” of EPA “with respect to
those aspects” of federal regulations “which relate to air or water quality standards promulgated
under the” Clean Water and Clean Air Acts. 30 U.S.C. § 1251(b). When it enacted this section,
Congress was concerned about direct conflicts between air or water quality standards, and it
believed that the EPA concurrence procedure would be sufficient to address such conflicts. The
1977 House Report contains a section entitled “Relation of H.R. 2 to Other Laws” that states, in
relevant part:

The committee felt that the requirement for the Secretary of the Interior to obtain the
concurrence of the Administrator of the Environmental Protection Agency is necessary to
insure that any environmental requirement of this act is consistent with the environmental
programs and authorities of EPA and, in particular, those programs authorized under the
Clean Air Act, as amended, and the Federal Water Pollution Control Act, as amended.
Specifically, the Secretary must obtain the Administrator’s concurrence in the coal
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surface mining regulations and requirements under the environmental protection and
State program approval provisions of the bill, as well as the final approval of any State
program. The EPA has been directed by the Congress to insure the environmental well-
being of the country. EPA has established water quality standards, air quality standards,
and implementation and compliance requirements for the coal mining and processing
industry, and issues permits to the industry to insure appropriate pollution abatement and
environmental protection. The committee concluded that because of the likeness of
EPA’s abatement programs and the procedures, standards, and other requirements of this
bill, it is imperative that maximum coordination be required and that any risk of
duplication or conflict be minimized.

H. Rep. No. 218, 95™ Cong., 17 Sess. 142 (1977).

The proposed SBZ clearly implicates the Clean Water Act. OSM has deleted the
“adverse effect” test and the requirement to meet water quality standards in the existing rule. As
a result, as we explain below, the proposed rule will cause increased valley filling, leading to
significant degradation of waters of the United States, in violation of EPA regulations under the
CWA. Yet there is no indication in the proposed rule that OSM has sought, or intends to seek,
EPA’s concurrence. OSM must do so, or else the rule is invalid.

III.  EPA Cannot Legally Concur with the Proposed Rule Because It Will Cause
Significant Degradation of Streams, in Violation of the CWA

EPA cannot legally concur with the proposed rule because it violates the Clean Water
Act. Valley fills are permissible only if they do not result in “significant degradation” to the
aquatic ecosystem. 40 C.F.R. § 230.10(c); PEIS, p. 11.C-38. By eliminating the adverse effects
test in the existing rule, the proposed SBZ rule would implicitly allow effects which are adverse
and significant, as long as they are minimized. Even if effects of valley fills are minimized, they
are still likely to be significant. Minimizing harm does not ensure its insignificance. The
proposed SBZ rule does not prevent significant harm from occurring. Cf. Hazardous Waste
Treatment Council v. EPA, 886 F.2d 355, 361 (D.C. Cir. 1989) (RCRA requirement to
“minimize” threats to human health and the environment does not require EPA to set treatment
standard at levels where no threat to human health and the environment exists).

A. The DEIS Itself Finds that Valley Fills Cause Significant Degradation

The evidence that valley fills cause significant degradation is clear from the DEIS itself.
Headwater streams “serve a number of important ecological functions including . . . improving
water quality.” DEIS, p. 109. Valley fills have already permanently filled over 700 miles of
headwater streams in Appalachia, and are expected to fill 367 more miles. Id. at 117. When
streams are buried by valley fills, “those segments no longer exist and all stream functions are
lost.” Id. This degradation must be deemed significant. There is no evidence showing that
buried streams can be recreated successfully elsewhere on mined sites. The DEIS states that “the
state of the art in creating smaller headwater streams has not reached the level of reproducible
success.” Id. at 111. “Attempts to reestablish the functions of headwater streams on the groin
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ditches on the sides of fills have achieved little success to date.” Id. at 117. “Past efforts at
compensatory mitigation have not achieved a condition of no-net loss of stream area or
functions.” PEIS, p. IILD-17. Consequently, this loss is permanent and irreversible.

Valley fills also cause significant harm to downstream water quality. They increase
downstream concentrations of sulfate, total dissolved solids, total selenium, total calcium, total
magnesium, hardness, total manganese, dissolved manganese, specific conductance, alkalinity,
total potassium, acidity, and nitrite/nitrate. DEILS, p. 118. Sulfate doubled in 13 of 52 basins and
quintupled in five basins. Id. at 119. Valley fills cause water temperatures to be warmer in the
winter and cooler in the summer than for unmined areas. 1d. at 120.

B. The Available Scientific Evidence Demonstrates that Surface Coal Mining
Activities Are Causing Significant Degradation of Streams in Appalachia.

Other available scientific evidence demonstrates that coal mining activities and valley
falls are causing significant degradation. In its comments on the proposed 2002 NWP 21, EPA
stated that coal mining and valley fill operations in Appalachia cause “significant ecological
damage to the headwater stream systems.” 10/9/01 EPA Letter, Enclosure, p. 8, Attachment 12.
FWS similarly stated that it “believes that surface coal mines often adversely affect large areas
of upland and wetland habitat.” 7/2/01 FWS Letter, pp. 1-2, Attachment 13. FWS described the
environmental impact of coal mines in Appalachia on aquatic and terrestrial ecosystems as
“unmitigatable” and “unprecedented.” 9/20/01 FWS Letter, p. 1, Attachment 14. FWS said it
knew “of no other single type of activity, whether authorized by individual or general permit,
with such significant individual and cumulative adverse environmental impacts as those
currently authorized by NWP 21.” Id., p. 2. FWS described the consensus of scientists working
in the field that “small first order streams form the heart and soul of the functional stream
ecosystem in . . . every watershed that has been carefully studied. . . . Clearly, any discussion of
destroying even one first order stream is out of order. . . . Id., p. 4. “These experts asserted that
stream loss is unacceptable from a biological standpoint, and that there is no scientific basis on
which to develop an acceptable loss threshold.” Id., p. 5.

In addition, 43 “senior aquatic scientists,” including “members of the National Academy
of Sciences and its scientific Boards,” “president[s] of national scientific organizations, and
leading authors on the ecology, water quality, and biota of streams and rivers,” stated in their
comments on the proposed 2002 NWP 21 that:

The available scientific evidence clearly demonstrates that the length of headwater
streams in the landscape has been significantly reduced because of the mining and
development activities that have been permitted under this program. . . . This loss of
headwater streams has profoundly altered the structure and function of stream networks,
just as eliminating fine roots from the root structure of a tree would reduce its chances of
survival.

10/5/01 Univ. of Georgia Comments, p. 1, Attachment 15. These scientists supported their
conclusion by citing and attaching thirty articles in scientific journals. Id. In addition, in her
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recent testimony in OVEC v. Bulen, Civil No. 3:05-784 (S.D.W.Va.), Dr. Margaret Palmer,
plaintitfs’ expert on stream restoration, stated that in terms of conservation priorities, headwater
streams are “at the top of the list” of areas that need to be preserved. Bulen Trial Transcript
(hereafter “Bulen Tr.”) 6:102-03, Attachment 16.

1. Stream degradation is significant. The PEIS demonstrates that significant
degradation of the aquatic and terrestrial ecosystem in Appalachia has likely occurred, and is
continuing to occur. Significant stream degradation caused by valley fill and mining activities is
best documented for watersheds in West Virginia. In OVEC v. Bulen, Civil No. 3:05-0784
(S.D.W.Va.), expert analysis of GIS data showed that present and pending surface mining permit
operations and valley fills conservatively cover the following percentages of streams in these
watersheds:

Watershed/Subwatershed %o of total streams | o, o0 0o
covered streams covered
Upper Guyandotte 74 9.3
Dingess Run 19.9 19.5
Coal River 12.0 14.5
Laurcl Creck 28.0 373
Upper Kanawha 79 102
229 32.1

Cabin Creck—Headwaters

Expert Report of Douglas P. Pflugh, May 16, 2006, Summary, p. 2, Attachment 17. The Corps
reviewed this data and found it to be “very reliable.” Mullins Testimony, Bulen Tr. 3:202,
Attachment 16. In the headwaters of Spruce Fork in West Virginia, surface mine permits and
valley fills cover 35.5% of total stream length and an alarming 44% of first order stream length.
FEIS, Spruce Mine No. 1, p. 2-180 (September 2006), Attachment 18. In OVEC v. Bulen, Civil
No. 3:05-0784 (S.D.W.Va.), plaintiffs’ expert aquatic ecologist, Dr. Bruce Wallace, testified in
October 2006 that impacts of this magnitude were “astounding,” a “danger signal,” and meant
lost headwater stream functions in these areas. Wallace Testimony, Bulen Tr. 2:32-34,
Attachment 16. Plaintiffs’ stream restoration expert, Dr. Margaret Palmer, similarly testified that
a loss of 29% of the watershed and 18% of the first order streams in a watershed were
“incredibly significant.” Palmer Testimony, Bulen Tr. 2:134, Attachment 16. She said that this
loss was so huge that it was questionable whether the stream could ever be restored. 1d. at
2:135-36.

2. Water quality degradation is significant. In its June 16, 2006 comments on
the Draft EIS for the Spruce No. 1 mine, EPA stated “existing data from Spruce Fork ...indicates
MTM/VF activities have degraded streams to the point where they are considered impaired using
the West Virginia Stream Condition Index (WVSCI). Considering that water leaving the mined
and filled areas in Spruce Fork is degraded, additional caution is necessary in future permitting
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and mitigation requirements. The Final EIS should consider the strong and statistically
significant relationships found between biological condition and these water quality parameters
as summarized in Table 1 and supporting data. (see Attachment 2).” FEIS, Spruce No. 1 Mine,
p. 2-98, Attachment 18.

In addition, the PEIS stated that valley fills have the following adverse effects on
downstream waters:

Stream chemistry showed increased mineralization and a shift in macroinvertebrate
assemblages from pollution-intolerant to pollution-tolerant species. Water temperatures
from valley fill sites exhibited lower daily fluctuations and less seasonal variation than
water temperatures from reference sites. . . .

The EPA Water Chemistry Report found elevated concentrations of sulfate, total and
dissolved solids, conductivity, selenium and several other analytes in stream water at
sampling stations below mined/filled sites.

PELS, p. IV.B-4. In fact, the EPA Water Chemistry Report found that conductivity was “clearly
impacted by MTM/VF [mountaintop/valley fill] mining.” PELS, App. D, EPA 2002b, p. 2.
“Conductivity at Filled sites can be 100 times greater than that at Unmined sites.” Id. at 45.
“Unmined sites have a consistently low conductivity no matter what the flow. Filled sites have a
broad range of conductivity much higher than Unmined sites indicating that MTM/VF mining
increases specific conductance in streams.” Id. at 46. Conductivity is generally five to nine times
greater below valley fills than below unmined sites. Wallace Testimony, Bulen Tr. 2:34-35,
Attachment 16. Sulfates were 41 times greater; calcium, magnesium and hardnesss were 21
times greater; total dissolved solids were 16 times greater, and selenium was 7.8 times greater.
Id. at 2:35. These chemical changes have a significant effect on the aquatic ecosystem. Id. Dr.
Wallace called them a “witches’ brew.” Id. at 2:37, 95, EPA found that “[t]he highest values
[for conductivity] are consistently at the Sediment Control Structure (MT-24) which is on a
reclaimed MTM/VF mine.” PEIS, App. D, EPA 2002b, p. 45. The PEIS also found that mining
impacts on the nutrient cycling function of headwaters streams “are of great concern.” PEIS,
App. L p. 74.

Coal mining and valley fills in WV are also causing significant degradation of the aquatic
environment due to selenium contamination. OSM’s DEIS confines its discussion of selenium to
the following four sentences:

Selenium concentrations from the “filled” category sites were found to exceed AWQC
for selenium at most (13 of 15) sites in this category. No other site categories had
violations of the selenium limit.

In the USEPA (2002a) stream chemistry study in West Virginia, selenium was found at
elevated levels below several streams where excess spoil fills were constructed. Elevated
selenium concentrations may impact aquatic biota and possibly higher order organisms
that feed on aquatic organisms [EPA 2003, p.TI.D-7].
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DEIS, pp. 118, 132. This is grossly inadequate, and omits reference to newer and more
disturbing scientific data.

Subsequent to the issuance of the PEIS, the FWS released a study that confirms the
seriousness of the selenium problem. During the spring and summer of 2003, FWS conducted a
survey of selenium in fish, water, and sediments in streams in southern West Virginia. Ina
January 16, 2004 letter to the West Virginia Department of Environmental Protection
(Attachment 19), the Supervisor of FWS’ Pennsylvania Field Office, David Densmore,
concludes that:

. Selenium was present in all fish samples.

. Selenium concentrations in fish in three watersheds exceeded the toxic effect threshold
level for whole fish.

. Selenium is bicavailable in West Virginia streams, and violations of the EPA selenium
water quality criterion may result in selenium concentrations in fish that could adversely
affect fish reproduction.

. In some cases, fish tissue concentrations were near levels believed to pose a risk to fish-
eating birds.

Fish tissue from Sugartree Branch and Stanley Fork contained selenium ranging from 4.13 ppm
to 6.85 ppm, which are above Lemly’s 4 ppm toxic effect threshold. July 16, 2004 Letter from
Chapman to Mullins re: Phoenix No. 4 Surface Mine, p. 11, Attachment 20. FWS has also stated
that the total number of fish species was dramatically higher in unmined streams than in either
streams with valley fills and no selenium or streams with valley fills and detectable selenium.

Id.

In November 2005, WVDEP began a fish tissue study of the impacts of selenium
downstream from areas where high selenium coal is being mined. WVDEP’s preliminary
findings indicate significant bioaccumulation of selenium in downstream lakes and streams
(April 28, 2006 powerpoint presentation: DEP Selenium Study, Background and Progress,
available at www dep.state. wv.us/iten.cfm?ssid=1 1&ss1id=747, Attachment 21):

Stream Location Avg. Water Average Fish
Column SE Tissue Se
(ppb) (ppm)

Becch Creck Logan County, WV 11.0 10.7

Pond Fork Near Bob White, WV 1.8 38

White Oak Creck Near Orgas, WV 153 57
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Seng Creek Garrison, WV 34.0 26
Hughes Fork Near Dixic, WV 5.6 10.1
Upper Mud River Lincoln County, WV 39 339
Reservoir

The levels found at these sites greatly exceed levels where toxic effects in sensitive species begin
to occur, which is 4 ppm. See A. Dennis Lemly, “Selenium in Aquatic Ecosystems: A Guide for
Hazard Evaluation and Water Quality Criteria,” Springer 2002, p. 31, Attachment 22. In fact,
the fish tissue selenium level in the Upper Mud River Reservoir, which is a lake downstream
from the Hobet 21 mining complex, exceeds this threshold by 850%.

In general, “[t]he most widespread human-caused sources of selenium mobilization and
introduction into aquatic ecosystems in the U.S. today are the extraction and utilization of coal
for generation of electric power and the irrigation of high-selenium soils for agricultural
production.” Bryant, G., McPhilliamy, S., and Childers, H., 2002, A survey of the water quality
of streams in the primary region of mountaintop / valley fill coal mining, October 1999 to
January 2001, in PEIS, App. D, Stream chemistry final report, p. 74. “[I]n the region MTM/VF
mining, the coals can contain an average of 4 ppm of selenium, normal soils can average 0.2
ppm, and the allowable limits in the streams are 5 ug/L (0.005 ppm). Disturbing coal and soils
during MTM/VF mining could be expected to result in violations of the stream limit for
selenium.” Id.

FWS states in its comment letter on the Hollow Mountain project, “The Service believes
that it is unlikely that toxic materials can be isolated indefinitely from weathering and in the
long-term there will likely be leaching of toxic materials.” July 9, 2004 FWS Letter to ACOE, p.
3, Attachment 23. Further, it is clear that prevention is key in controlling selenium
contamination of surface water. Dr. A. Dennis Lemly stated in a January 5, 2004, white paper
on selenium issues in West Virginia:

The lessons from Belews Lake, supported by over two decades of research findings from
many other locations throughout North America (Lemly 1997b, 1999, 2002b; Skorupa
1998a, Hamilton 2004), underscores the need to take a preventive approach to selenium
pollution rather than attempting to deal with it after contamination has taken place. With
respect to coal mining this means pre-mine assessment. Failure to adopt this approach
can only worsen the selenium pollution and associated ecological risks that have emerged
in West Virginia.

Attachment 24, p. 2. The risk of significant ecological harm from selenium contamination in the
West Virginia coal fields is real and has been confirmed not only by the PEIS but also by studies
conducted by the FWS. “Our results show that selenium present in surface waters in southern
West Virginia is bioavailable, and that violations of the EPA selenium water quality criterion
may result in selenium concentrations in fish that could adversely affect fish reproduction. In
some cases fish tissue concentrations were near levels believed to pose a risk to fish-eating

23



69

birds.” Id., pp. 2-3. More recently, USGS sampling of fish tissue in April 2006 from five
bluegill fish taken from the upper Mud River Reservoir near Palermo, WV showed
concentrations of 15.1 to 40.1 ug/g in whole body samples and 21.4 to 34.9 ug/g in ovary
samples. Attachment 30.

These scientific studies demonstrate that selenium concentrations are already occurring
from existing valley fills and are causing significant degradation of water quality. “If mining,
permitting and mitigation trends stay the same, an additional thousand miles of direct impacts
could occur in the next ten years.” MTM/VF PEIS, App. 1, pp. 66-67. The proposed rule does
nothing to address the selenium issue and would permit more significant degradation to occur,
and therefore would violate the CWA.

3. Water quantity and community impacts are significant. OSM has also
failed to consider the major adverse effects of valley fills on hydrology. A USGS study found
that runoff is 1.75 times greater per unit surface area from mined than unmined catchments.
PEIS, App. H, p. 3. Even worse, EPA has found that “base flows of streams with valley fills are
6 to 7 times greater than the base flows of unmined areas.” PEIS, App. D, 2002 EPA Water
Chemistry Study, p. 86. This means not only that areas downstream from valley fills will
experience much higher flows, but also higher loadings of the excessive and harmful chemicals
mentioned above. These increased flows have real and devastating impacts on local
communities, particularly during more extreme storm events. In addition, mines cause large
amounts of noise, blasting impacts and community disruption. PEIS, p. IV.H-3 (noise and
vibration caused by mountaintop mining near populated areas generate “relatively high
numbers” of complaints). The DEIS fails to consider these hydrological and community effects.

4. Degradation of aquatic diversity is significant. Headwater streams can be
responsible for 90 percent of the biodiversity in an entire watershed. Palmer Testimony, Bulen
Tr. 2:176. Valley fills reduce biodiversity by favoring pollutant-tolerant macroinvertebrate
species over pollution-intolerant species. The coal industry’s own water quality expert admitted
in OVEC v. Bulen that valley fills cause a dramatic reduction in mayfly taxa in downstream
waters, with a shift to more pollution-tolerant taxa. Kirk Testimony, Bulen Tr. 5:88. Dr. Donald
Cherry, an expert in aquatic ecotoxicology from Virginia Tech (Bulen Tr. 5:111), testified in
OVEC v. Bulen about his research involving water discharges from valley fills in southern West
Virginia. Bulen Tr. 5:114-16. His study found a shift in the benthic community to a more
tolerant type. Id. at 5:120, 125, 165-66. He agreed that the created streams would not be the
functional equivalent of the streams buried by valley fills. Id. at 5:145-46. Indeed, he rated the
streams below valley fills as “terrible” with scores well below the score for the reference stream.
Id. at 5:152-53. Those streams showed “significant stress.” Id. at 5:174. Dr. Wallace stated that
there is a well-established correlation between conductivity levels and the loss of sensitive
benthic organisms. Wallace Testimony, Bulen Tr. 6:31-36. High conductivity is contributing to
major problems with benthic invertebrates. Id. Some of the worst conditions were found below
fill sites. Id.

The loss of biodiversity from this loss of benthic taxa is significant. 1d. at 6:67-68. Other
organisms cannot make up for this loss of biodiversity because they serve different functions.
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Palmer Testimony, Bulen Tr. 6:103-06. Difterent species are not necessarily interchangeable.
Id. The functions of filled first and second-order headwater streams cannot be replaced in the
larger order streams downstream. Wallace Testimony, Bulen Tr. 6:41. Those functions include
nutrient retention, water purification, and energy production functions. Id. at 6:43-47; Palmer
Testimony, Bulen Tr. 6:101-02.

The only significant vertebrate animal in headwater streams is the salamander. Wallace
Testimony, Bulen Tr. 1:258. The Central and Southern Appalachians contain the greatest
abundance of species of salamanders in the world. 1d. at 1:242, 6:39. Salamanders are being
buried by valley fills and not replaced downstream. 1d. at 6:40; Cherry testimony, Bulen Tr.
5:166-67. Forest loss associated with mountaintop mining and valley fills has the potential to
adversely impact over 1.2 billion salamanders, or 3.4% of the entire four-state population in
Appalachia. PEIS, App. 1, pp. 92-93.

According to the PEIS, from 1992 through 2002, mountaintop removal mining and
associated valley fills in Appalachian have destroyed 380,547 acres of forest (an area almost ten
times larger than the District of Columbia). PEIS, pp. 111.D-2, IV.C.1. If current trends
continue, that amount will double by 2012. Accordingly, in its June 16, 2006 comments on
Spruce Mine No. 1, EPA stated that, “[o]f the largely forested mountaintop mining study area,
the Final PEIS estimated that approximately 761,094 acres have been or may be affected by
recent and future (1992-2012) mountaintop mining. To date, these impacts have not been
successfully mitigated, resulting in the impairment of significant natural resources at the
watershed level.” FELS, Spruce Mine No. 1, pp. 2-64 to 2-65. In addition, the cumulative
effects of past, present and anticipated surface mines in individual watersheds are even greater.
For example, in the Coal River watershed, mining activities cumulatively impact 12% of that
area, or 72,969 out of 570,713 acres. OVEC v. Bulen, Expert Report of Douglas P. Pflugh, May
16, 2006, Summary, p. 1, Attachment 17.

This forest destruction is profound and permanent because “unlike traditional logging
activities associated with management of hardwood forest, when mining occurs, the tree, stump,
root, and growth medium supporting the forest are disrupted and removed in their entirety.”
PEIS, p. IV.C-1. Mountaintop mining causes “fundamental changes to the terrestrial
environment,” and “significantly affect[s] the landscape mosaic,” with post-mining conditions
“drastically different” from pre-mining conditions. Id., App. L, pp. v, 23, 93. One recent study
has found that “[a]t this point in time, reestablishment of forest on these postmining sites appears
questionable. Neither mountaintop removal sites nor the contour mines support a vegetation
composition or structure that is likely to resemble regional forests.” Edmonds and Loucks,
“Woody Establishment Patterns Following Mountaintop Removal in the Coal River Valley,”
available at www.mcrcc.osmre.gov/PDF/Forums/Reforestation/Poster/P-1.pdf, Attachment 25.

Mining impacts to habitat of interior forest bird species could have “extreme ecological
significance.” PEIS, App. 1, p. 90. A study of cerulean warbler habitat changes due to
mountaintop removal mining stated, “[p]reference for ridges suggests that MTMVF may have a
greater impact on Cerulean Warbler populations than other sources of forest fragmentation since
ridges are removed in this mining process. Generally, our data indicate that Cerulean Warblers
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are negatively affected by mountaintop mining from loss of forested habitat, particularly
ridgetops, and from degradation of remaining forests (as evidenced by lower territory density in
fragmented forests and lower territory density closer to mine edges).” Weakland and Wood,
“Cerulean Warbler (Dendroica Cerulea) Microhabitat and Landscape-level Habitat
Characteristics in Southern West Virginia in Relation to Mountaintop Mining/Valley Fills,”
Final Project Report, December 2002, p. 1, Attachment 26. Mining could impact 244 terrestrial
species. PEIS, App. I, pp. 86. The loss of the genetic diversity of these affected species “would
have a disproportionately large impact on the total aquatic genetic diversity of the nation.” 1d.,
App. L p. 78.

FWS has described the impacts of MTM/VFs on forest loss and fragmentation in its
comments on the Phoenix 4 Mine in West Virginia:

Habitat changes will occur in the study area and these changes will involve a shift from
forest dominated landscape to a fragmented landscape with considerably more mining
lands and eventually grassland habitat. This shift should lead to a shift in the floral and
faunal components of the ecosystem. For example, dry grassland species will dominate
the once post- mine and forest harvested sites. This will result in an overall reduction in
the native woody flora as well as a reduction in the spring herbs and other vegetative
components characteristic to the study area.

Wildlife shifts will include a shift from forest to grassland species. The abundance of
grassland birds will likely increase while many forest interior, neotropical migrant
species will suffer losses in terms of number. There will likely be an increase in game
species such as whitetail deer and turkey due to an increase in grasslands and
diversification of the habitats. The herpetofauna will likely undergo a shift from mesic
favoring salamander dominated communities along the riparian corridors of the small
headwater streams and in the litter of the forest floor to a snake dominated grassland
fauna... Two species, short-tailed shrew (Blarina brevicauda) and eastern chipmunk
(1amias striatus), were more abundant in intact forest than fragmented forest.

Populations of forest birds will be detrimentally impacted by loss and fragmentation of
mature forest habitat in the mixed mesophytic forest region, which has the highest bird
diversity in forested habitats in the eastern Untied States. Fragmentation-sensitive
species such as the cerulean warbler, Louisiana water thrush (Seiurus motacilla), worm-
cating warbler (He/mitheros vermivorous), black-and-white warbler (Mriofilta varia),
and yellow-throated vireo (Vireo falvifrons) will likely be negatively impacted as
forested habitat is lost and fragmented from mountaintop/valley fill mining,

The cerulean warbler, with the highest conservation rating (this species is listed as Action
11 by Partner-In-Flight (PFI)—in need of immediate management or policy rangewide)
was found to be positively related to percent slope and percent canopy from >6-12 m.
Based on habitat preference, it is reasonable to conclude that continued
mountaintop/valley fill mining will negatively impact cerulean warbler abundance in
southwestern West Virginia.
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...mountaintop/valley fill mining has become a major method of vast landscape change
where golden-winged and cerulean warblers may disappear with the changing proportion
of mature forest to cleared land. .. The highest priority bird species other than the golden-
winged warbler (Vermivora chrysoptera), in this region are forest-breeder (cerulean
warbler, worm-eating warbler, and Louisiana waterthrush) whose center of global
importance is along the Appalachian ridges most affected by mountain/valley fill mining.

Attachment 20, pp. 4-5. The FWS continues by commenting on a statement commonly made in
mining environmental assessments:

It is stated in the EID that “bird and amphibian species richness increased significantly on
more fragmented stands...and in study plots containing more edge.” This is true but there
is failure to acknowledge that the increased richness is achieved by adding widespread
generalist species that are taking over most of the landscapes, and the sensitive forest
species are negatively affected. This is a common and misleading application of
fragmentation and edge studies. This flaw is not that fragmentation will increase
diversity; the flaw is that increased diversity is not necessarily desirable, especially if it
comes at the expense of a sensitive species such as the cerulean warbler.”

Attachment 20, pp. 5-6.

The EPA and FWS scientists who commented on the draft PEIS agreed that significant
degradation is occurring. An EPA scientist stated that:

EPA’s studies and other studies have found that the strongest and most significant
correlations are between biological condition and conductivity. We do know that the
stream segments downstream of some of the fills are impaired, and we believe the
impairments are due to water chemistry changes, based on the strong correlations.

12/20/02 Comments by EPA Wheeling Staft, Attachment 27. A FWS scientist objected to the
“no significant degradation” statement in that draft PEIS (p. I1.D-9), stating that “If impaired
aquatic life, and selenium above water quality standards, resulting in streams being placed on the
303(d) list don’t constitute significant degradation, what would?” 4/21/03 Rider email, attached
file: chIVcomments.wpd, p. 2, Attachment 28.

5. OSM’s DEIS Evades Its Obligation to Analyze Significant Degradation.
OSM tries to avoid the significant degradation issue by arguing that the proposed rule would not
make the current situation worse. It claims it “would not anticipate a major shift in on-the-
ground consequences from any of the alternatives.” DEIS, p. 121. Similarly, it states that the
alternatives “would cause no discernable changes to the direct stream impact trend.” Id. at 124.
OSM repeatedly states that it “anticipates that the proposed regulatory language changes to the
stream buffer zone rule would essentially be ‘impact neutral.”” Id. at 126-27, 128, 131, 133, 135,
142.
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That is not enough to satisfy the “no significant degradation” requirement in 40 C.FR. §
230.10(c). OSM assumes it only has to assess the change in impacts between the status quo and
the proposed rule. However, OSM must determine whether significant degradation is already
occurring and is likely to continue if activities are maintained at the current pace.

OSM’s proposed rules do not have adequate procedural mechanisms to ensure that such
degradation does not occur. OSM’s proposed rules that summarize the relationship between
SMCRA permitting actions and Clean Water Act requirements merely require the applicant to
identify the authorizations it needs under the CWA and the steps it has taken or will take to
obtain them. 72 Fed. Reg. at 48901. That procedural step does nothing to ensure that significant
degradation is assessed or avoided. Nor will the parallel processing of CWA § 404 permits
ensure that significant degradation does not occur, since the Corps takes the position that it need
not assess the SMCRA-related impacts of mining activities on streams. 72 Fed. Reg. at 11115
(“Impacts associated with surface coal mining and reclamation operations are appropriately
addressed by the Office of Surface Mining or the appropriate state agency.”). Furthermore, §
402 discharge permits for mining operation only cover discharges from downstream sediment
ponds and do not address the permanent loss of stream functions from the filling of headwater
streams.

OSM’s procedural mechanisms to avoid significant degradation are also inadequate
because OSM is removing the existing requirement for a finding that the activity “will not cause
or contribute to the violation of applicable State or Federal water quality standards and will not
adversely affect the water quantity and quality or other environmental resources of the stream.”
72 Fed. Reg. at 48902. By removing this requirement, OSM will allow activities that can cause
such violations or adverse water quality effects without any analysis of their propensity to do so.
OSM also specifically disavows any effort to “pass judgment on . . . the adequacy of the steps
that the applicant proposes to take” to comply with the CWA. Id. OSM would intentionally
blind itself to the potential, indeed the likelihood, of significant degradation. OSM’s
“minimization” standard is completely untethered to any analysis or measurement of actual
adverse effects. Indeed, OSM asserts that “the appropriate standard is minimization of adverse
impacts . . ., not absolute avoidance of all adverse effects.” Id. at 48902-03 (emphasis in
original). See id. at 48906 (SMCRA establishes a minimization standard rather than an absolute
‘will not adversely affect’ standard”). “[S]ome adverse effects . . . are unavoidable . . .” Id. at
48903. OSM cannot read the word “minimize” as a license to allow some unknown but
potentially significant adverse environmental effects, so long as those effects are minimized.

OSM attempts to finesse CW A requirements by including a catch-all provision that
“discharges of water from disturbed areas ‘be made in compliance with all applicable State and
Federal water quality laws and regulations.”” 1d. at 48903. This is merely a generalized
requirement that the project applicant comply with the law. 1t does nothing to monitor, assess,
measure or determine whether significant degradation is occurring or will occur. It is therefore
wholly inadequate to satisfy OSM’s independent and mandatory duty to ensure that its actions do
not supersede, amend, modify or repeal the CWA. 30 U.S.C. § 1292(a)(3).
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OSM’s procedures are also insufficient to ensure CWA compliance because its standard
for stream restoration does not meet CWA standards. Stream channel diversions are subject to §
404 of the CWA because they cause discharges of fill material into streams. In order to decide
whether discharges will cause or contribute to significant degradation of the affected streams, the
§ 404(b)(1) Guidelines require a determination of “the nature and degree of effect that the
proposed discharge will have, both individually and cumulatively, on the structure and function
of the aquatic ecosystem and organisms.” 40 C.F.R. § 230.11(e) (emphasis added). According to
the Corps’ May 7, 2004 guidance on “Mitigation for Impacts to Aquatic Resources from Surface
Coal Mining,” “[t]he Clean Water Act, and the Corps implementing regulations and policies,
requires that compensatory mitigation projects replace aquatic functions lost as a result of
authorized activities.” However, OSM has proposed a performance standard for restoration after
stream diversions that does not require restoration of aquatic functions, and instead focuses only
on stream structure. OSM would only require that restoration:

be designed and constructed using natural channel design techniques so as to restore or
approximate the premining characteristics of the original stream channel, including the
natural riparian vegetation and the natural hydrological characteristics of the original
stream, to promote the recovery and enhancement of the aquatic habitat and to minimize
adverse alteration of stream channels on and off the site, including channel deepening
and enlargement, to the extent possible.

72 Fed. Reg. at 48906. Thus, this standard focuses on restoring stream structure and merely
“promoting” recovery of aquatic habitat. It does not require restoration of the lost aquatic
functions. As the Court recently found in OVEC v. U.S. Army Corps of Engineers, 479 F.
Supp.2d 607, 635 (S.D. W.Va. 2007), the federal government must make “a full assessment of
the streams’ ecological functions before [it] may conclude that the structure and function of the
resources buried by the valley fills is offset by the imposed mitigation measures.” OSM fails to
explain how it would make this assessment or how it would replace lost aquatic functions.
Without such an explanation or assessment, OSM cannot rationally conclude that its
methodology would prevent or avoid a significant degradation of aquatic functions.

C. The Proposed Rule Will Result in Significant Degradation of the Stream
Segments Between the Toes of the Valley Fills and the Sediment Pond
Embankments, Which Are “Waters of the United States”

OSM’s proposed rule would only require sedimentation ponds to be constructed “as close
to the toes of the fill as practicable.” 72 Fed. Reg. at 48909. This will always leave an
unprotected stream segment between the mining activity (the toe of the fill) and the downstream
outfall of the sedimentation pond. OSM takes the position that this segment is not a water of the
United States and instead falls under the “waste treatment system” exclusion of an EPA
regulation. OSM relies on a March 1, 2006 letter from EPA to support its position. Id.
However, on June 13, 2007, a federal court rejected that EPA letter and held that the “waste
treatment system” exclusion is inapplicable to the stream segments below the valley fills. OVEC
v. U.S. Army Corps of Engineers, 2007 WL 2200686 (S.D. W.Va. 2007). Consequently, OSM
has no legal basis for exempting these segments from the requirement to obtain a NPDES permit
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for discharges of pollutants into waters of the United States. Without such a permit and
treatment of the discharges, these discharges are extremely likely to cause significant
degradation. Indeed, the whole purpose of the downstream sedimentation pond is to intercept
and collect that pollution.

IV.  The Existing SBZ Rule is Consistent with the CWA

OSM has taken the position that applying the plain language of the existing SBZ to
prohibit fills in intermittent and perennial streams would be inconsistent with existing CWA
requirements allowing valley fills, and would therefore violate section 702 of SMCRA, 30
U.S.C. § 1292(a)(2), which provides that SMCRA does not supercede, amend or repeal the
CWA. 69Fed. Reg. at 1044.

EPA’s Office of Water expressed concern in December, 2002 that this argument in the
MTM/VF draft PEIS is incorrect, commenting that:

There are fairly sweeping legal conclusions here that the stream buffer zone rule could
not be used to determine allowable stream segments for filling because doing so would
supercede the CWA, something [Clongress precluded in SMCRA. The lawyers need to
look at this more closely. I'm uncomfortable with the breadth of this argument...

1/7/03 Neugeboren e-mail, OGC water law office comments, p. 1, Attachment 29.

Furthermore, OSM’s position is directly inconsistent with the position that it took in the
Bragg litigation. In its brief in the Fourth Circuit, the United States stated, on behalf of OSM
and other federal agencies:

WVDEP has argued that because SMCRA cannot supersede, amend, modify, or repeal
the CWA, SMCRA cannot be construed to prohibit any activity that would be allowed by
the CWA. That argument is without merit. ...

SMCRA section 702 provides merely that SMCRA does not alter the existing regulatory
schemes adopted by Congress in the CWA and other environmental statutes. ...

When Congress has intended that one statute should take precedence over another statute
in the regulation of a particular activity, it has done so with language very different and
much clearer than SMCRA section 702. ...

While WVDEP has asserted that it would create an impermissible statutory “conflict” to
read the buffer zone rule to establish a stricter standard than that established by the
404(b)(1) guidelines, such a statutory construction does not create any such “contlict” as
that term is understood in the law. As the Supreme Court has held, two statutes can be
said to conflict only when it is impossible to comply with both. See Freightliner Corp. v.
Myrick, 514 U.S. 280, 287 (1995). No such conflict arises if SMCRA is construed to
prohibit some activities that would be authorized by the CWA, since it is possible to
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comply with both statutes by engaging in only those activities authorized by both
statutes.

Where an activity is regulated under the CWA and SMCRA —i.e., a surface mining
activity that involves the discharge of pollutants from point sources into U.S. waters —
regulation of the activity is governed by the usual principles that courts apply to reconcile
overlapping statutes. Under those principles, “when two statutes are capable of co-
existence, it is the duty of the courts, absent a clearly expressed congressional intention
to the contrary, to regard each as effective. “When there are two acts upon the same
subject, the rule is to give effect to both if possible.”” Morton v. Mancari, 417 U.S. 535,
551 (1974) (quoting United States v. Borden Co., 308 U.S. 188, 198 (1939)). See also
2A Sutherland Statutory Construction § 51.05 (4th ed. 1984). An activity governed by
both the CWA and SMCRA must therefore satisfy the requirements of both statutes.

U.S. Br. 45-49, Attachment 1. Consequently, the existing SBZ rule does not violate section 702,
and there is no need to revise the rule to address OSM’s presumed violation of that section.

XI.  OSM’s Deletion of the Requirement That Activities that Disturb the SBZ Must
Comply With Water Quality Standards Is an Illegal Attempt to Exempt Activities
From Water Quality Standards

OSM proposes to delete language in the existing rule that allows a variance only if
surface mining activities “will not cause or contribute to the violation of applicable State or
Federal water quality standards.” 30 CF.R. § 816.57(a)(1). This change “is intended to avoid
the possibility that the SBZ rule could be misinterpreted to supersede the CWA by prohibiting an
activity because of water quality standards that would otherwise be authorized under the CWA.”
69 Fed. Reg. at 1043. OSM does not explain how such a conflict could occur. As we have
explained above, OSM rejected the notion of such a conflict in its appellate brief in Bragg.

OSM’s deletion of this language is even more perplexing in light of its statement in the
EA that “this proposed change would be impact neutral because, whether or not OSM
regulations include this statement, an applicant or operator would still be subject to applicable
Federal and State water quality requirements and enforcement concerning matters such as
effluent limits, in-stream water quality standards, storm water run-off, and anti-degradation.”
EA, p. 23 (emphasis added). Thus, OSM wants to throw away its cake and eat it too. 1t purports
to delete a requirement, yet advises the regulated community that it still applies.

Regardless of what OSM says, the effect of its proposal is to imply that although water
quality standards still apply, they will not be violated if valley fills are minimized. Otherwise,
there is no reason to delete the language in the existing rule. As we show below, this attempted
exemption violates the Clean Water Act.

Tn CWA §§ 301 and 404(t), Congress placed clear limitations on the placement of fill
material. Pursuant to those two sections, § 404 fills must comply with water quality standards.
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The placement of waste material that eliminates substantial portions of waters of the United
States necessarily violates those standards, and therefore violates the clear intent of Congress.

The CWA states in its very first sentence that “[t]he objective of this chapter is to restore
and maintain the chemical, physical, and biological integrity of the Nation’s waters.” 33 U.S.C.
§ 1251 (emphasis added). The Conference Committee described this objective as the “sole
purpose of the Act.” 118 Cong. Rec. 33700 (1972). The Senate Report stated that “this
legislation would clearly establish that no one has the right to pollute and that pollution
continues because of technological limits, not because of any inherent rights to use the nation’s
waterways for the purpose of disposing of wastes.” S. Rep. No. 414, 92 Cong., 19 Sess.. p. 42
(1971). “The use of any river, lake, stream or ocean as a waste treatment system is
unacceptable.” Id. at 7. This section “simply mean[s] that streams and rivers are no longer to be
considered part of the waste treatment process.” 118 Cong. Rec. 33693-94 (1972) (remarks of
Sen. Muskie). The Conference Committee stated that it “expects [EPA and the Corps] to move
expeditiously to end the process of dumping dredged spoil in water” and to use land-based
alternatives, because “the economic argument alone is not sufficient to override the
environmental requirements of fresh water lakes and streams.” 1d. at 33699,

To implement these statutory purposes, Congress wrote several important provisions into
the Act. In particular, “§ 301(b)(1)(C) expressly identifies the achievement of state water quality
standards as one of the Act’s central objectives.” Arkansas v. Oklahoma, 503 U.S. 91, 105-06
(1992). Section 301(b)1XC) is designed to ensure compliance with these standards. PUD No. 1
v. Washington Dept. of Ecology, 511 U.S. 700, 712-13 & n. 3 (1994). It provides that “[i]n
order to carry out the objective of this Act there shall be achieved . . . any . . . limitation . . .
necessary to meet water quality standards . . . established pursuant to any State law . . . or any
other Federal law or regulation . . > 33 U.S.C. § 1311(b)(1)(C)(emphasis added).” To carry out
this statutory requirement, EPA’s 404(b)(1) Guidelines expressly require § 404 discharges to
comply with water quality standards. 40 C.F.R. § 230.10(b)(1) (“No discharge of dredged or fill
material shall be permitted if it: (1) Causes or contributes, after consideration of disposal site
dilution and dispersion, to violations of any applicable State water quality standard”). Thus, this
is a “Federal . . . regulation” that must be “achieved” under § 301(b)(1)O).

Furthermore, Congress added § 404(t) of the CWA in 1977 to reaffirm that state water
quality standards are applicable to § 404 discharges. It provides that:

Nothing in this section shall preclude or deny the right of any State or interstate agency
to control the discharge of dredged or fill material in any portion of the navigable waters
within the jurisdiction of such State, including any activity of any Federal agency, and
each such agency shall comply with such State or interstate requirements both
substantive and procedural to control the discharge of dredged or fill material to the same

extent that any person is subject to those requirements.

3State water quality standards under the CWA must “protect the public health or welfare,
enhance the quality of water and serve the purposes of this chapter.” Id., § 1313(c)}2)(A).
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33 U.S.C. § 1344(t) (emphasis added). The issuance of a SBZ variance by OSM or a primacy
state is covered by this section.

The legislative history of § 404(t) fully supports this conclusion. “[U]lnder section 404(t)
and the amendments to section 313, every Federal activity is subject to State and Federal
procedural requirements, including permits, as well as substantive requirements.” 123 Cong.
Rec. 39189 (1977) (remarks of Sen. Muskie). The “basic thrust of subsection (t)” is that “[t]he
Corps of Engineers, like any other Federal agency, in performing maintenance dredging or
undertaking other activities, is to comply with State substantive and procedural requirements.”
Id. The intent of the 1972 CWA “was not to exempt the U.S. Army Corps of Engineers or any
other public or private agency from State water quality standards . . .” Id.

Valley fills that eliminate waters of the United States solely for the purpose of waste
disposal cannot meet water quality standards. Water quality standards “define[] the water
quality goals of a water body, or portion thereof, by designating the use or uses to be made of the
water and by setting criteria necessary to protect the uses.” 40 C.F.R. § 130.3 (emphasis added).
See also 40 C.F.R. § 130.2(d) (water quality standards “consist of a designated use or uses for
the waters of the United States and water quality criteria for such waters based upon such uses”)
(emphasis added). EPA’s regulations on water quality standards have provided since 1983 that
“[iln no case shall a State adopt waste transport or assimilation as a designated use for any
waters of the United States.” 40 C.F.R. § 131.10(a) (emphasis added). EPA has stated that “[a]
basic policy of the standards program throughout its history has been that the designation of a
water body for the purposes of waste transport or waste assimilation is unacceptable.” 48 Fed.
Reg. 51400, 51408-09 (Nov. 8, 1983).

Valley fills that bury waters of the United States with millions of tons of waste cannot
achieve this water quality standard. As Judge Haden has stated, “valley fills are waste disposal
projects so enormous that, rather than the stream assimilating the waste, the waste assimilates the
stream.” Bragg 72 F. Supp. 2d at 662.

This violation of water quality standards is especially clear in West Virginia. West
Virginia has several “designated uses” for state waterbodies. These uses include public water
supply, propagation and maintenance of fish and other aquatic life, and water contact recreation,
among others. See 46 C.S.R. § 1-6. The state water quality standards clearly state, however, that
“[w]aste assimilation and transport are not recognized as designated uses.” 46 C.SR. § 1-6.1.a.
Also notable is that water quality standards do not allow “[m]aterials in concentrations which are
harmful, hazardous, or toxic to man, animal or aquatic life.” 46 C.S.R. § 1-3.2.e. Furthermore,
“industrial wastes. . .cause pollution and are objectionable in all waters of the state.” 46 C.S.R. §
1-3.1. In addition, no “industrial wastes” shall cause or materially contribute to conditions such
as “distinctly visible. . .settleable solids,” “deposits. . .on the bottom™ of streams, “materials in
concentrations which are harmful, hazardous or toxic to. . . aquatic life,” adverse alterations of
“the integrity of the waters,” or “significant adverse impact to the chemical, physical, hydrologic
or biological components of aquatic ecosystems.” 46 C.SR. § 1-3.2. “Industrial wastes” are
defined as “any. . .solid or other waste substance. . .from or incidental to the development,
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processing or recovery of any natural resources. . .” W, Va. Code § 22-11-3(12). Accordingly,
mining spoil is industrial waste pursuant to West Virginia law. Additionally, the act of filling a
stream segment with overburden not only deposits waste and creates distinctly settleable solids,
but also destroys the stream segment. Placing mining waste in streams, therefore, violates West
Virginia water quality standards by materially contributing to the adverse conditions set forth in
46 C.S.R. § 1-3.2. Neither can the fills comply with the antidegradation provisions of the West
Virginia water quality standards.

1n short, although compliance with water quality standards is a “central objective” and
requirement of the CWA, valley fills designed solely to eliminate waters of the United States and
replace them with waste are incapable of such compliance. Evasion of a statute’s core mandate
and purpose is not a reasonable interpretation, and therefore is not entitled to deference. See,
e.g., U.S. Army Engineer Center v. FLRA, 762 F.2d 409, 414 (4™ Cir. 1985) (“[Clourts must not
‘rubber stamp . . . administrative decisions that they deem inconsistent with a statutory mandate
or that frustrate the congressional policy underlying a statute.’”) (citation omitted); Whitman v.
American Trucking Ass’ns., 531 U.S. 457, 481 (2001) (reversing under Chevron step two an
EPA interpretation that “goes beyond the limits of what is ambiguous and contradicts what in
our view is quite clear”); Natural Resources Defense Council v. Daley, 209 F.3d 747, 753 (D.C.
Cir. 2000) (rejecting under Chevron step two an agency interpretation that “diverges from any
realistic meaning” of the statute).

OSM is trying to use its SMCRA rulemaking power illegally to override the CWA.
SMCRA does not preempt the Clean Water Act. Section 702(a)(3) of SMCRA provides that
nothing therein “shall be construed as superseding, amending, modifying, or repealing the . . .
Clean Water Act, the State laws enacted pursuant thereto, or other Federal laws relating to the
preservation of water quality.” 30 U.S.C. § 1292(a)(3). Thus, this savings clause specifically
preserves the CWA’s prohibition against waste assimilation. If SMCRA were construed to
authorize waste assimilation in streams, it would not be consistent with, and would be preempted
by, the CWA.

For these reasons, the proposed rule should be withdrawn.
Sincerely,

James M. Hecker

Public Justice

1825 K Street, N.W.
Suite 200

Washington, D.C. 20006

Joseph M. Lovett

Appalachian Center for the Economy and the
Environment

P.O.Box 507

Lewisburg, WV 24901
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Counsel for West Virginia Highlands Conservancy,
Sierra Club, Ohio Valley Environmental
Coalition, Coal River Mountain Watch, and
Waterkeeper Alliance

Steve Roady

Earthjustice

1625 Massachusetts Ave., N. W, Suite 702
Washington, D.C. 20036

Attachments to WVHC, Sierra Club, Earthjustice, OVEC, CRMW, and Waterkeeper

Alliance Comments on Proposed Rule on Excess Spoil Minimization/Stream Buffer Zones

1

2

Brief for the Federal Appellants, 4" Cir., No. 99-2683, April 17, 2000 (excerpts).

Federal Appellants” Opposition to the Motion of the Intervenor-Defendants to Strike the
Brief of the Federal Appellants and to Dismiss Appeal No. 99-2683, p. 2.

Letter dated April 17, 2000 from Kathrine Henry, Acting Director, OSM and John D.
Leshy, Solicitor, U.S. Department of the Interior, to Michael C. Castle, Director, West
Virginia Division of Environmental Protection.

Preliminary Draft EIS on MTM/VF in Appalachia, pp. ES-6, IV-1.
3/25/02 Email from Cindy Tibbott re: Purpose & need/alternatives write-ups, with
Attachment: 1. Purpose and Need for Action and IV. Alternatives.

6/14/02 Email from Mike Robinson re: Agenda and Handout for 6/18 SES Issue, with
Attachment: Mountaintop Mining/Valley Fill Environmental Impact Statement, Senior
Executive Issue Resolution Meeting, Interior South Building Room 332, June 18, 2002,
Proposed Agenda; Handout for SES/Steering Committee Issue Resolution Meeting,
Refresh on Teleconference Meeting Decisions, May 21, 2002.

10/5/01 Letter from J. Steven Griles to CEQ, OMB, EPA, COE re: Mountaintop
Mining/Valley Fills Issues.

6/19/02 Email from William Hoffman re: out of office, with Attachment: Proposed EIS
Alternative Framework.

6/26/02 Email from Mike Robinson re: Mock-up of Proposed new Alternative
Framework, with Attachment: Mountaintop Mining/Valley Fill EIS Alternative
Framework (June 26, 2002 v.).

Email dated September 20, 2002 from Mike Robinson, OSM, re: Executive Conference
Call Agenda—9/23/02, 9-10 am, with Attachment: MTM/VF EIS Executive Meeting
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Agenda, September 23, 2002 Conference Call Letter dated July 12, 1999 from Michael
V. Shingleton, Asst. Chief Coldwater Management, West Virginia Division of Natural
Resources, to Tony Barnett, West Virginia Division of Environmental Protection.

8/15/02 Email from Gregory Peck re: Executive Committee Discussion, with
Attachment: Alternatives Matrix for Draft MTM/VF PEIS.

October 9, 2001 Letter from EPA to U.S. Army Corps of Engineers re NWP 21,

July 2, 2001 Letter from FWS to U.S. Army Corps of Engineers re NWP 21.

Letter dated September 20, 2001, from Jeffrey K. Towner, Field Supervisor, West
Virginia Field Office, U.S. Fish and Wildlife Service, to Colonel John D. Rivenburgh,

District Engineer, Huntington District, re: comments on 2002 NWPs.

Letter dated October 5, 2001 from The University of Georgia, Institute of Ecology, to
Headquarters, U.S. Army Corps of Engineers, re: comments on 2002 NWPs..

Trial Transcript, OVEC v. Bulen, Civil No. 3:05-784 (S.D.W.Va.), October 2006
(excerpts).

Expert Report of Douglas P. Pflugh in OVEC v. Bulen, May 16, 2006, Summary, pp. 1-2.
FEIS, Spruce Mine No. 1, pp. 2-98, 2-180 (September 2006).

Letter dated January 16, 2004 from David Densmore, U.S. Fish and Wildlife Service, to
Allyn Turner, West Virginia Department of Environmental Protection, re: Selenium
Survey in southern West Virginia streams.

Letter dated July 13, 2004 to Ginger Mullins, Chief, Regulatory Branch, Huntington
District, ACOE. From Thomas R. Chapman, Field Supervisor, USFWS Elkins, WV,
Field Office. Re: Public Notice 200400604 and EID, Coal Mac, Inc., Phoenix No. 4

Surface Mine.

April 28, 2006 powerpoint presentation: DEP Selenium Study, Background and Progress,
available at .

A. Dennis Lemly, “Selenium in Aquatic Ecosystems: A Guide for Hazard Evaluation and
Water Quality Criteria,” Springer 2002, p. 31.

July 9, 2004 FWS Letter to U.S. Army Corps of Engineers re: Hollow Mountain Project.

Report by A. Dennis Lemly, Ph.D, “Recommendations for Pre-Mine Assessment of
Selenium Hazards Associated with Coal Mining in West Virginia,” January 5, 2004..
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Edmonds and Loucks, “Woody Establishment Patterns Following Mountaintop Removal
in the Coal River Valley,” available at .

Weakland and Wood, “Cerulean Warbler (Dendroica Cerulea) Microhabitat and
Landscape-level Habitat Characteristics in Southern West Virginia in Relation to
Mountaintop Mining/Valley Fills,” Final Project Report, December 2002, p. 1.

Email dated December 23, 2002 from John Forren, EPA Region 3, re: Comments on
Draft EIS for MTM/VEF, with Attachment: Comments on the Draft EIS for MTM/VF
Coal Mining (Dec 2002) from ESD, OEP, Wheeling Staff 12/20/02.

4/21/03 Email from David Rider re: Ch 14 edits, with Attachment: DEIS, Ch. IV.J,
Threatened and Endangered Species, pp. IV.J-1 to IV.J-2.

Email dated January 7, 2003 from Steve Neugeboren, EPA, re: MTM legal issues, with
Attachment: OGC water law office comments on mountaintop mining EIS 12/26/02.

USGS, Water-Data Report 2006, 380930082033101 Upper Mud River Reservoir near
Palermo, WV.
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T2ATTACHMENT 2

Natural Resources Defense Council » Sierra Club « Waterkeeper Alliance

COMMENTS
ON THE REVISED NPDES PERMIT REGULATION AND EFFLUENT LIMITATION
GUIDELINES FOR CAFOS IN RESPONSE TO WATERKEEPER DECISION
DOCKET NUMBER EPA-HQ-OW-2005-0037
(August 29, 2006)

These comments are submitted by the Natural Resources Defense Council, Sierra Club, and
Waterkeeper Alliance' in response to the “Revised National Pollutant Discharge Elimination System
Permit Regulation and Effluent Limitation Guidelines for Concentrated Animal Feeding Operations in
Response to Waterkeeper Decision,” published at 71 Fed. Reg. 37744 et seq. (June 30, 2006) (“Proposcd
Revised Rule”).

The Natural Resources Defense Council (“NRDC”) is a national, non-profit organization
dedicated to protecting public health and the ¢nvironment. Founded in 1970, NRDC has more than 1.3
million members and onlinc activists residing in all fifty states. NRDC maintains offices in New York,
‘Washington, DC, San Francisco, and Santa Monica, CA.

Sierra Club is a nationwide non-profit organization dcdicated to protecting and restoring the
quality of the environment. It is comprised of approximatcly 700,000 members, including members
who live on or near, or recreate in and along, many of the waterbodies into which CAFQs discharge
their waste.

Waterkecper Alliance, Inc. is a non-prolit organization representing the interests of over 100
member watershed groups. Each of these groups, and their members, have as an cxpress mission the
preservation and protection of local waterbodics for acsthetic, recreational, and other purposcs.

NRDC, Sierra Club, and Waterkceper Alliance are concerned about the impacts of CAFOs on
public health and the environment and have been active in efforts to reduce poliuted runoff, control
point source discharges, and promote sustainable agriculture.

! The following Waterkeeper Alliance member programs have expressed their concurrence with these comments: Altamaha
Coastkeeper, GA. Altamaha Riverkeeper, GA, Anacostia Riverkeeper, DC, Atchafalaya Basinkeeper, LA, Baltimore Habor
Watcrkeeper, MD, Baykeeper, CA, Black Warrior Riverkeeper, Al., Blackwater/Nottaway Riverkeerper, VA, Cape Fear
Coastkeeper, NC, Cape Fear Riverkeeper, NC, Cape Hatleras Coastkeeper, NC, Catawba Riverkeeper, NC, Chattahoochee
Riverkeeper, GA, Choctawhatchee Riverkeeper, AL, Choptank Riverkeeper, MD, Delaware Riverkeeper, PA, Deltakeeper
Chapter of Baykeeper, CA, Detroit Riverkeeper, MI, Erie Canalkeeper, NY, French Broad Riverkeeper, NC, Great Salt
Lakekeeper, UT, Housalonic Riverkeeper, MA, Hurricane Creekkeeper, Al., Kansas Riverkeeper, K, Louisiana
Bayoukeeper, LA, Lower Neuse Riverkeeper, NC, Lower Susquchanna Riverkeeper, PA, Milwaukee Riverkeeper, W1,
Mobile Baykeeper, AL, New Riverkeeper, NC, New York/New lersey Baykeeper, NJ, Ogeechee-Canoochee Riverkeeper,
GA, Pamlico-Tar Riverkeeper, NC, Paluxent Riverkeeper, MD, Potomac Riverkecper, Inc., MD, San Francisco Baykeeper,
CA, Satilla Riverkeeper, GA, Savannah Riverkeeper, Inc., GA, Shenandoah Riverkeeper, VA, South Riverkeeper, MD,
Upper Chattahoochce Riverkeeper, GA, Upper St. Lawrence Riverkeeper, NY, Upper Susquehanna Riverkeeper, PA,
Virginia Fastern Shorekecper, VA, Wabash Riverkeeper, IN, Waccamaw Riverkeeper, SC, West/Rhode Riverkeeper, MD,
Western Lake Erie Waterkeeper, OH.
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We gratefully acknowledge the technical assistance of Alex Sagady of Alex J. Sagady &
Associates, who assisted us with preparation of the comments related to Nutrient Management Plans and
New Source Perforimance Standards and Judson Jaffe of Analysis Group, who evaluated EPA’s BCT
economic analysis.

INTRODUCTION

EPA is well aware that Concentrated Animal Feeding Operations (“CAFQOs™) contribute to
pollution of rivers, lakes, and streams across the country, When CAFO waste storage lagoons break,
spill, or fail, animal wastes foul our waters. On a day-to-day basis, CAFOs often over-apply or
inappropriately apply liquid animal waste to land, causing runoff into surface water or seepage into
groundwater. Ammonia emissions from open-air lagoons and sprayfields redeposit nitrogen on land and
waterbodies, adding further nutrient pollution. "T'he nutrients in animal manure cause eutrophication and
toxic algal blooms that harm recreational waters, kill fish, and alter the species composition of our
coastal fisheries. Leaking animal waste storage lagoons threaten human health by contaminating
groundwater used for drinking water supplies. Pathogens found in animal waste can also infect people.
Water contaminated by animal manure contributes to human diseases such as acute gastoroenteritis,
fever, kidney failure, and even death.

In the past decade the CAFQ industry has become increasingly concentrated, with fewer farms
producing more animals and operations becoming more industrialized in nature. However, at a time
when the threats to public health and the environment caused by the CAFQ industry dictate tighter
regulation, EPA has issucd a Proposed Revised Rule that allows the industry to decide whether it should
be regulated and attempts to avoid required controls to reduce pathogens and protect public health. As
we explain in detail in the comments that follow, EPA’s Proposed Revised Rule sufters [rom a number
of significant flaws.

o In Waterkeeper Alliunce v. US EPA, 399 I.3d 486 (2005) (“Waterkeeper™). the Second Circuit
expressly reserved EPA’s authority to establish a regulatory presumption that large CAFOs
actually discharge, did not implicate EPA’s ability to designate certain CAFOs to be proposed
dischargers, and did not alfect EPA’s authority to require information from potential dischargers.

s EPA’s interpretation of the agricultural stormwater exemption would unlawfully allow self
regulation, depart from the 2003 rule, fail to require CAFOs to obtain permits to claim the
exemption, and exempt discharges from additional controls.

e The Proposed Revised Rule must be revised to ensurc CAFOs develop adcquate Nutrient
Management Plans, all NMP requirements are enforceable, and the public has sufficient
opportunities to participate in reviewing NMPs.

e EPA’s proposal attempts to substantially limit the availability of water quality-based ef(luent
limitations to reduce water pollution.

s EPA’s compliance alternative proposal for new source swine, poultry, and veal operations
would create an exception to the zero discharge standard.
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e EPA’s cconomic analysis includes fundamental errors. After correcting these errors, EPA must
select BCT that will result in greater pathogen reduction than BPT hecause nearly all of EPA’s
designated technologies will pass both the PO'T'W test and the Industry Cost Test.

e EPA failed to consider alternative technologies with the capability to reduce pathogens in CAFO
wastes.

DETAILED COMME

For simplicity’s sake, in these commients we adhere 1o the order of presentation in EPA's
proposal. This order does not necessarily correspond to the importance ol the issues addressed.

L EPA’S PROPOSED SELF-PERMITTING SCHEME FOR CAFOS IS ARBITRARY AND
CAPRICIOUS,

A. 1n Prior Rulemaking Efforts, EPA Established a Compelling Basis to Believe That
CAFOs Actually Discharge, Had Been Evading Permitting Reguirements, and
Needed Increased Regulatory Scrutiny.

At the heart of EPA’s 2003 final CAFO rule was a basic principle - CAFOs had not historically
sought National Pollutant Discharge Elimination System (“NPDES™) permits, even when they quite
plainly discharged pollutants lo protecied waters. Some ol the evidence that the agency had before it
then — and should consider now — is summarized below.

CAFOs actually discharge pollution in numerous ways. First, facilities can have dry weather
discharges of various types. Thesc can involve spills and other extreme events. U.S. UPA,
Environmental Assessment of Proposed Revisions to the National Pollutant Discharge Elimination
System Regulation and the Effluent Guidelines for Concentrated Animal Feeding Operations, at pp. 2-
17 0 2-18 (Jan. 2001)* (summarizing various examples of spills and dry-weather discharges, including a
single event involving 25 million gallons of manure). Additionally, “|a]lthough manure solids

% This document can be found clectronically through www regulations.gov. and is identified as irem EPA-HQ-OW-2002-
0025-0022; see ulso Waterkeeper Joint Appendix at 916 (herinafter “WK JA”); U.S. EPA, National Pollutant Discharge
Elimination Systern Pcrmit Regulation and Effluent Limitations Guidelines and Standards for Concentrated Animal Feeding
Operations; Final Rule - Final Administrative Record Index, items 55201 & 70544 (hereinaler “Record Index”); Exhibit 1.

in (hese comments, we have endeavored to identify at least one way in which EPA can obtain a copy of any ciled material, or
we have attached a copy to these comments, or both.

With rcgard to many older materials, EPA has not, as far as we can determine, included the documents from the record of the
2003 rulemaking in the docket for the present proposal, Ieaving commenters in the difficult position of relying upon the
electronic version of the prior record (which is incomplete) and an index of the physical version of the prior rceord (which is
presently inaceessible due to flooding in the docket office). See Exhibit 2. Because of these difficultics, and to ensure that
the 2003 rulemaking record is considered properly in this new rulemaking, we incorporate the entirety of the prior
rulemaking record (dockets OW-00-27 and OW-2002-0025) by reference, and consider those materials applicable to the
current proposal. We also formally request that EPA place the entircty of the prior rulemaking record (dockets OW-00-27
and OW-2002-0025) into the present docket, and consider them in the present rulemaking process. We note that EPA has
previously incorporated the records of one regulatory effort into the record of another pending rule docket. See, e.g.,

www regulations.gov, EPA-HQ-OAR-2002-0056-6173 (citing other rulemaking dockert index and stating, "[t]he docket for
this action (Docket 1D No. OAR-2002-0056 and Docket [D No. A-92-35) includes the documents and information, in
whatever form, in Docket ID No. OAR-2003-0053.").
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purportedly ‘self-seal” lagoons to prevent ground water contamination, some studics have shown
otherwise. A study for the Towa legislature published in 1999 indicates that leaking is part of lagoon
design standards and that all lagoons should be expected to leak.” /d. at p. 2-19 (citation omitted); id.
(“A survey of swine and poultry lagoons in the Carolinas found that nearly two-thirds of the 36 lagoons
sampled had leaked into the ground water.” (citation omitted)). See also Memorandum from Craig
Simons 1o Virginia Kibler & George Townsend, at 1 (Aug. 25, 2000)" (operations using lagoons with
clay liners could be expected to have dry weather discharges duc to failures at an estimated rate of 1.5
percent per year, and synthetic-lined lagoons would have a slightly lower rate).

Sccond, CAFOs have discharges from the overapplication of manure to land. It is common [or
large facilities to have manurc in volumes they cannot agronomically apply to land, which indicates that
such operations will discharge without adopting manure controls. “Larger-sized operations with 1,000
or more animals exceeding 1,000 pounds accounted for the largest share of excess nutrients in 1997.
Roughly 60 percent of the nitrogen and 70 percent of the phosphorus generated by these operations must
be transported off-site.” 68 Fed. Reg. 7176, 7180 (Feb. 12, 2003). For instance, the agency’s
rulemaking record in 2003 contained a report of a case where allegedly the “dairy manager opened a
valve and let it run™ onto a saturated field for two days, releasing approximately 1.7 million gallons of
waste.  Easlern Rescarch Group, Inc. Memorandum for EPA Region 9, Ponderosa Dairy CWA
Violation (Apr. 27, 1999) & Department of Justice Press Release (Jan. 21, 1999).*

Despite these known discharge routes, the overall industry permitting statistics presented a
gloomy view. According to the agency in 2001, “{u]nder the existing regulation, EPA cstimates that
about 12,000 facilitics should be permitted but only 2,530 have actually applied for a permit.” 66 I'ed.
Reg. 2960, 2963 (Jan. 12,2001). Likewise, EPA compiled a list of documented discharges from animal
operations, identifying numerous releases, several of which the agency specifically knew to be
unpermitted. See U.S. EPA. Environmental Assessment of Proposed Revisions to the National Pollutant
Discharge Elimination System Regulation and the Effluent Guidelines for Concentrated Animal Feeding
Operations, at exhibits 4-16, 4-22 & 4-25 (Jan. 2001).° Consequently, EPA took the “position that
inconsistent interpretations of current regulations over the years by state and federal regulators has
resulted in inadequate permitting and enforcement practices across the country. *** Despite more than
twenty years of regulation, there are persistent reports of discharge and runoff of manure and manure
nutrients frorgl livestock and poultry operations.” U.8. EPA, Responsc to Comment Document, at A-48
(Dec. 2002).

In specific states or regions, the state of affairs was even more discouraging. See Paul Shriner,
EPA, Mcmo to Record: chronic discharge data from Region 6 (Oct. 30, 2001)7 (documenting significant
discharges in EPA Region 6 associated with rain events; largest documented discharge was 17,456,673
gallons, and highest documented fccal coliform level was 260,000,000 colonics/100 mL); Save The

P WK JA at 397; www.regulations.gov (EPA-HQ-OW-2002-0025-1819); Record Index 22223; Exhibit 3.
WK JA atdl & 44-45 www.regulations.cov (EPA-HQ-OW-2002-0025-0165); Record Index 00129; Lxhibit 4.

s
www.regul;

© WK JA at 1766: Record Index 321846,

T WK JA at 1119-27; Record Index 140144,
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Valley, Inc. v. U.S, EL.A., 223 F. Supp.2d 997, 1008 (S.D. Ind. 2002) (“as of January 2002, IDEM had
never issued an NPDES permit to a CAFO.”); TetraTech, Inc. for U.S EPA, State Compendium:
Programs and Regulatory Activities Related (o Animal Feeding Operations at 5-6 (May 2002)" (“Five
states (CO, ML NC, 8C and OR) only regulate AFOs under a state non-NPDES program, with Colorado
and Michigan not requiring any AFOs to obtain any form of operating permit.”). Citizen and agency
cnforcement will catch a tew violators, but facilitics sued under the Act do not simply accept the idea
that they need permits to discharge. See, e.g., American Canoe Ass'nv. Murphy Farms, Inc., 2000 WL
328027, at *2 (4th Cir. 2000) (even though facility had multiple prior discharges, it claimed not to be a
covered discharger becausc it had state permit requiring it not to discharge); Carr v. Alia Verde
Industries, Ine., 931 F.2d 1055, 1063 (5th Cir. 1991) (suit for failure to obtain NPDES permit in case
where future “intermittent or sporadic discharges” were reasonably likely).”

FEPA considered the evidence of noncomplying discharges and the agency’s knowledge of how
CAFOs operate and manage manure, and rcached a basic conclusion: such facilitics should alrcady have
permits. According to the agency, “[g]iven the large volume of manure these facilities gencrate and the
variety of ways they may discharge, and based on EPA's and the States' own experience in the field,
EPA believes that all or virtually all large CAFOs have had a discharge in the past, have a current
discharge, or have the potential to discharge in the future.” 66 Fed. Reg. 3007, see also id. (‘EPA
believes that virtually all facilitics defined as CAFOs alrcady have a duty to apply for a permit under the
current NPDES repulations, because of their past or current discharges or potential for future
discharge.”).

Nevertheless, EPA’s evidence revealed that the nature of CATFO pollution discharges and the
past regulatory climate for these operations had resulted in an unacceptable situation with regard to
permitting thesc facilitics. As EPA stated:

| TThe nature of these operations is that any discharges from manure storage structures o
waters of the U.S. are usually only intermittent, either due to accidental releases from
cquipment failures or storm cvents or, in some cascs, deliberate releasces such as pumping
out lagoons or pits. The intermittent nature of these discharges, combined with the large
numbers of animal f{eeding operations nationwide, makes it very difficult for EPA and
State regulatory agencies to know where discharges have occurred (or in many cases,
where animal feeding operations are even located), given the limited resources [(or
conducting inspections. In this sense, CAFOs are distinct from typical industrial point
sources subject to the NPDES program, such as manufacturing plants, where a facility’s
existence and location and the fact that it is discharging wastcwaters at all is usually not

8 The cited version of this Compendium doces not appear to be in the record of the prior rulemaking, though earlicr versions of
the document were, This version is available online at

hitp:fiwww avs. usda.gov/sp2 L serkiles/Place’ ] 9020500/Phosphorouslmages/compendium. pdf (visited Aug. 16, 2006);
LCxhibit 6.

? More recent data indicate that permitting compliance remains a problem. See Environmental Integrity Project, Threatening
lowa’s Iuture: lowa’s Failure to Implement and Lnforce the Clean Water Act for Livestock Operations, at |5 (May 2004)
(“Even though there have been hundreds of discharges from CAYOs, [the lowa Department of Natural Resources] has only
issued NPDIES permits to 42 open feedlots. IDNR has never issucd an NPDES permit to a confinement feeding operation
although the state has over 1,800 documented confinement facilitics that requirc NPDES permits.”), available online at
hutp:iwww environmentalintegrity.org/pubs/EIP_CAFO_fnl_rpt.pdf (visited Aug. 16, 2006); Exhibit 7.
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in question. Accordingly. it is much easicr for CAFOs to avoid the permitting system by
not reporting their discharges, and there is evidence that such avoidances have taken
place.

66 Fed. Reg. 3008; see also 68 Fed. Reg. 7201 (“[Tthere are numerous documented instances in the
administrative record of actual discharges at unpermitted CAFOs that are not associated with 25-year,
24-hour storms. EPA also disagrees that CAFO discharges are no more intermittent than those in other
industries. Operations in other industries are typically designed to routinely discharge after appropriate
treatment; this is not the case al CAFOs, where discharges are largely unplanned and intermittent. [tis
thus much easier for CAFOs to avoid permitting by not reporting their discharges. EPA continues to
believe that imposing a duty to apply for all CAFOs is appropriate given that the current regulatory
requirements arc being misinterpreted or ignored.”); NC DNR, Temporary restraining order issued
against Orange County swine producer whose operation discharged waste Friday (June 3, 1999) (action
against facility that discharged and appcared to have less lagoon capacity than needed to contain runoff
from 25-year, 24-hour evcnl).m EPA decided that this situation required regulatory action — the rules
should be changed to require the category of CAFOs that the evidence showed to be routincly
discharging without the required permits to be brought within the permitting system. The agency also
concluded that “simply clarifying the [existing] regulations would not necessarily be adequate, because
operations might still claim that the Clean Water Act requires no permit application if the facility claims
not to discharge.” 68 Ied. Reg. at 7201. I'rom the foregoing evidence and the agency’s conclusions,
EPA created a “duty 1o apply™ for large CAFOs, meaning they were required to seek NPDES permits or
make a demonstration that they had no potential Lo discharge. 68 Fed. Reg. at 7200.

Industry petitioners challenged the “duty to apply” in the U.S. Court of Appeals for the Second
Circuit. The United States defended the requirement vigorously, saying that it was strongly justified by
the record evidence concerning CAFOs, their releases, and their permitting history. As EPA’s brief
stated, “[i]n the past, many CAFOs that discharged only intermittently did not apply for a permit.” Brief
for U.S. EPA, Waterkeeper Alliance. Inc. v. US. EPA, at 71 (Mar. 23, 2004)"; id. at 72 (“there is ample
support in the record for the conclusion that many unpermitted CAI‘Os should have obtained a permit
even under the old rules, because they did in fact discharge in situations other than the specified storm
events” (cmphasis added)). EPA recounted much of the evidence discussed above in defense of the
requirement, and also argued that allowing a CAFO to avoid permitting based on its own conclnsion that
it does not discharge would also undermine the agency’s ability to promulgate a “vero discharge”
effluent limitation — an authority plainly authorized by the statute. I at 74-79.

The court concluded that the requirement exceeded EPA’s authority in one respect; it held that
the Clean Water Act does not allow EPA to require a source to seek a NPDES permit solely on the basis
of the source’s “potential” discharge. Waterkeeper Alliance, Inc. v. U.S. EPA, 399 I:.3d 486, 505 (2d
Cir. 2005) (“the Clean Water Act gives the EPA jurisdiction to regulate and control only actual
discharges-not potential discharges™). The court did state, however, that the policy underlying the “duty
to apply” was sound: it said, “we belicve the EPA would have ample reason to consider imposing this
duty upon Large CAFOs.” d. at 506 n.22. In particular, it stated, “the EPA has marshaled evidence
suggesting that such a prophylactic measure may be necessary to effectively regulate water pollution

10 www, regulations.gov (EPA-HQ-OW-2002-0023-0144); Record Index 40136; Exhibit 8.
' Exhibit 9.
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[rom Large CAFOs, given that [Large CAFOs are important contributors to water pollution and that they
have, historically at Icast, improperly tried 10 circumvent the permitting process.” fd.

B. The Waterkeeper Decision Expressly Reserved EPA’s Authority to Establish a
Presumption that Large CAFOs Actually Discharge, Did Not Implicate EPA’s
Ability to Designate Certain CAFOs to Be “Proposed” Dischargers, and Does Not
Affect EPA’s Authority to Require Esscntial Information from Potential
Dischargers.

Whilc disagrecing with the agency that EPA could require permits for facilities based merely
upon their potential to discharge, the Sccond Circuit left open at least three options that will allow
facilities with nothing more than a potential to discharge to avoid permitting but which will be more
likely to identify and permit actual polluters than a system that relies entirely on CAFO operators” self-
interested assessments of whether or not they discharge.

First, the court expressly held out a different legal theory under which EPA could require all
large CAI'Os to seek permits. The Second Circuit said, “[w]e also note that the EPA has not argued that
the administrative record supports a regulatory presumption to the elfect that Large CATOs actually
discharge. As such, we do not now consider whether, under the Clean Water Act as it currently exists,
the EPA might properly presume that Large CATFOs - or some subsct thereof -- actually discharge.”
399 T.3d at 506 n.22. In keeping with this concept, EPA should re-cxamine the substantial record
already compiled that shows large CAFOs’ tendency to discharge, and conclude that many facilities
handle such significant quantities of waste without sufficient land area to accommodate it, are not
designed 1o wholly contain such wasles, and therefore presumably discharge. Ata minimum, EPA
should identify catcgories of large CAFOs for which the evidence of actual discharges is particularly
strong; such categories would includc, at least: (1) CAFOs located in close proximity to water bodies
and with physical featurcs that facilitate waste flow: (2) facilities not designed to contain process walcr,
contaminated runoff, and other polluted discharge or with insuflicient capacity to hold it for later
application in accordance with a proper nutrient management plan; (3) CAFOs lacking an adequate
nutrient management plan; and (4) operations that have had a past discharge and not corrected the
problem that caused it. In fact, EPA had drafted the proposal to say that a “CAFO that has discharged in
the past will, except in unusual circumstances, continuc to discharge, unless the owner or operator has
corrected the design condition or the operational or mainicnance practices that caused or allowed a
discharge to occur,” but this section of the proposal was weakened at the behest of the Office of
Managlezmem and Budget. See OMB Revised CAFO Rule with Red Line Strike Out at 24 (June 3,
2008).

Second, existing regulations provide that facilities must scck a permit not only if they actually
discharge, but il they ““proposc¢™ to do so. 40 C.F.R. § 122.21(a); proposed 40 C.¥.R. § 122.23(d)(1).
Certain CAF'Os quite obviously meet this condition and EPA has the authority to direct that they apply
for permits consistent with the rules. For example, if a facility is designed only to contain a manure

2 www regulations,gov (EPA-HQ-OW-2005-0037-0234). After OMB's revisions. the proposal takes the wholly insufficient
CAFQs that “should consider seeking permit coverage™ because they “have a higher likelihood of actually discharging due to
certain geographic and physiographic conditions.” 71 Fed. Reg. 37749,
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release in the event of a 25-year, 24-hour storm, it can be expected to discharge in more severe events,
such that such a facility should be considered a proposed discharger.

Likewise, CAFO discharges from tiled fields are predictable enough to be considered “proposed™
discharges, in view ol reports that CAFOs regularly discharge manure (rom waste application ficlds
through tile lines. See Final Report, ECCSCM Water Monitoring Project, 2001-2003 (citing study
prepared for the Michigan Agriculture Environmental Assurance program indicating that nearly 100% of
manure-application fields in Michigan are tile-drained.), available online at
hitp://www.nocafos.org/(inalreport.htm (visited Aug. 13, 2006)'%; id. (“Most illegal manure discharges
confirmed by the Department of Environmental Quality occurred alter application of liquid manure to
tiled fields, with the contaminated liquid percolating through the soils into drainage tiles, and flowing
directly to stireams.”). These types of CAFO discharges are likely taking place throughout much of the
Midwest, where “tiles drain up to 60 percent ol agricultural land,” Janet Kauffman, “A Dirty River Runs
Beneath It,” (Sept. 9, 2003), available online at
http://www.landinstitute.org/vnews/display v/ AR T/2003/09/09/3151527d008a9 (visited Aug. 13,
2006)™: see also “Farmland Drainage and the Nitrate Problem,” at 2 (Jan. 2003) (“In both Indiana and
Ohio, at least 50% of all cropland has drainage improvement. Minnesota is cstimated to have about 40%
of its cropland drained; lowa and llinois are cach cstimated at 35%.7), available online at
bttp:/www.neat.org/mutrients/hypoxia/drainage]l.him (visited Aug. 13, 2006).1“

Other CAFO designs that predictably lead to discharges should also be considered to be
proposed dischargers. ‘I'his category should include facilitics whose discharge predictably could reach
surface waters through groundwater connections. Compare Idaho Rural Council v. Bosma, 143
F.Supp.2d 1169, 1180 (D. Idaho 2001) (upholding groundwater connection as hasis for CWA
protection) with Village of Oconomowoc Lake v. Dayton Hudson Corp., 24 1.3d 962, 965-66 (7th Cir.)
(finding EPA’s rules do not assert authority to reach discharges to groundwater), cert. denied, 513 U.S.
930 (1994). See also supra (discussing lagoon design & frequency of leakages). Likewise, uncorrected
past failures leading to discharges should be considered to be proposed dischargers if the operator has
not corrected the problem that caused the release. See Revised CAFO Rule with Red Line Strike Out at
24 (OMB deletion) (“a CAFO that has not taken such actions would *discharge or propose to discharge’
for purposes of proposed provision 122.23(d)(1) and would be required to apply for an NPDES
permit.”),

Finally. EPA has substantial information collection authority that it should use to require CAFOs
to submit detailed [actual material ahout their operations and discharges, even for those facilities from
whom Waterkeeper indicates the agency cannot demand a permit application. Under section 308 of the
Clean Water Act, 33 L.S.C. § 1318, EPA may, in order to “determin[c] whetber any person is in
violation of any . . . prohibition™ under the Act,

the Administrator shall require the owner or operator of any point source to (i) establish
and maintain such records, (i) make such reports, (iii) install, use, and maintain such
monitoring cquipment or methods (including where appropriate, biological monitoring

¥ Exhibit 10.
" Exhibit L1

'* Exhibit 12.
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methods), (iv) sample such effluents (in accordance with such methods, at such locations,
at such intervals, and in such manner as the Administrator shall prescribe), and (v)
provide such other information as he may reasonably require. . . .

Id. § 1318(a)(A). State permitting authorities must have similar authority in order to administer the
NPDES program. See 40 C.F.R. § 123.26(b)(1) (state must have “[a] program which is capable of
making comprehensive surveys ol all facilities and activities subject to the State Director's authority to
identify persons subject to regulation who have failed to comply with permit application or other
program requirements”). Consistent with these authoritics, EPA should conclude that any large CAFO
that lacks a NPDES permit is at risk of violating the prohibition in the Act of discharging without a
permit, and requirc such facilities to submit information to the permitting authority that will allow
officials to detcrimine whether the CAFO in fact is a discharger or a proposed discharger that needs a
NPDES permit. The agency should require CAFOs to provide, among other things, information about:
(1) the distance [rom the CAFO to the nearest surface water; (2) the amount of manure generated; (3) the
capacity of the land application area, if any, to accommodate the facility’s manure; (4) the geography of
the area, including soil type and topography that might increase or decrease the likelihood that manure
will pollute waterways; (5) types of waste retention and treatment facilities on site; and (6) past
discharges of any kind and any action taken to address them. See generally Brief for U.S. EPA,
Waterkeeper Alliance, Inc. v. U.S. EPA, at 78 (“courts have recognized that EPA’s authority under
section 308 is broad, and is not limited to information regarding actual, known discharges, but also
extends to information reasonably necessary to identify and prevent porential discharges . . . as well as
(o assess compliance with the Act’s requirements™).

In summary, the Sccond Circuit dealt a blow to the agency’s well-intentioned and well-supported
program of requiring NPDES permits for all large CAFOs, but at the same time left EPA with
substantial residual authority 1o have such facilities apply for NPDES permits."® EPA should do so.
Alternatively, though less comprehensively, EPA should require any subset of large CAFOs particularly
likely to discharge in the future to apply. Lastly, EPA should at least require all large CAFOs to provide
information sufficient to allow the permitting authority to conclude whether the facility is a discharger
or a proposed discharger that would need a NPDES permit.

C. EPA Proposcs Not to Require CAFOs to Scck Permits Unless Facility Operators
Decide They Are Necessary, and Cites No Other Changed Circumstances Aside

from Waterkeeper to Justify the New Weak Permitting Approach.

EPA’s proposal reverses course completcly from its prior rule. Ifit is finalized, the rule would
allow CAFO operators to decide whether their situation poses enough ol a risk of getting caught having
a discharge to warrant the investment of time and resources in obtaining a NPDES permit. In other
words, it would return the regulatory framework with regard to permitting CAFOs to the same state it
was in when the agency concluded just a few years ago that it had been a failure and needed substantial
overhaul.

' Indeed, EPAs sclf-permitting approach in the proposal is difficult to reconcile with the Waterkeeper court’s invalidation of
the CAFO rule insofar as it failed to require sources to submit nutricnt management plans to the permitting authority to
ensure they satisly the regulalory requircments. See 399 F.3d at 498 (*“The Clean Warer Act demands regulation in fact, not
only in principle. Under the Act, permits authorizing the discharge of pollutants may issuc only where such permits ensure
that every discharge of pollutants will comply with all applicable effluent limitations and standards.™)

9
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EPA is explicit — the proposal, if finalized, would only *hold CAFO owners and operators (o the
same ‘duty to apply’ requirement as already exists for [other non-CAI'Q| point sources,” namely the
duty to apply only when the operators conclude that their CAI'Os will discharge or propose to discharge.
71 Fed. Reg. 37748. Tlowever. EPA does not suggest that this approach is justified by anything apart
from the court’s decision in Waterkeeper; to the contrary, the agency states that “EPA intends 1o make
only those changes necessary to address the court’s decision.” Id. Specifically, EPA does not claim that
new facts suggest that a prophylactic approach to permitting CAFOs is unjustified or unnecessary. that
CAFQs’ discharge patterns have become less intermittent and difticult to detect, or that other
requirements in the rule will make it more likely that CAFOs will reverse their historically low
permitling rates by complying with the permitting obligation as they had not done previously. Rather, at
least one discussion in the proposed rule points in the opposite direction — EPA estimates that there arc
approximalely 18,800 CAFOs in operation, and of the approximately 14,000 that the agency thinks nced
permits, only 8,500 have them.'” Id. at 37,774.

Morcover, the proposal is extraordinarily unhelpful insofar as it fails cven to identily those
situations that would render a facility a discharger or proposed discharger subject to the rule, opting
instead to list a number of circumstances in which discharges may be more likely, and to suggest that
certain sources “consider seeking permit coverage” when conditions indicate they will discharge:

For example, if the CAFO is in a (lood plain, subject to high annual precipitation, or
subject to lengthy rainy seasons. it is likely to have a discharge if the CAFO drains to a
water of the United States. Other factors likely 1o result in a discharge include runo(f
from open fced bunkers, ficld storage, or other stockpiles cxposed to precipitation;
lagoons that are not sufficiently pumped down for the upcoming winter scason; holding
of process wastewater for summer irrigation that precludes adequate capacity for chronic
rainfalls; and inadequate containment due to unavailability of land for manure, litter, or
process waslewater application due to timing constraints associated with, for example,
saturated ground or imminent rain. In addition, a discharge may occur from land
application due to improper maintenance or operation of manurc handling equipment that
may lead to spills, and application of manure, litter or process wastewater to land in such
a way that it does not qualify for the agricultural stormwater exemption. . . .

Id. at 37749. EPA makes matters worse by identifying four different scenarios in which CAFOs should
plainly seck permit coverage as -- at least — proposed dischargers, but saying instead that operators
should “consider” permitting. /d. (discussing facilities that have certain geographic features, that lack
sufficient manure containment, that land apply waste without following a nutrient management plan, and
that have had past uncorrected discharges).

7 We do not cite these statistics for their accuracy. Rather, we simply note that EPA’s own evidence indicates that thousands

10
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D. The Agency’s Proposal is Arbitrary and Capricious Becausc it Entirely Reverses
Coursc from 2003, Without Legal Compulsion to Do So, and Without Identifying
New Facts to Support the Reasonableness of the New Approach.

EPA’s approach to permitting CAFOs is a classic example of arbitrary and capricious
decisionmaking, because it is a complete reversal of its prior position without any reasoned basis for
doing so. EPA in 2003 devcloped a strong record supporting the need to bring CAFOs into the
permitting system, in light of their historic noncompliance, unique type of discharge, and significant
adverse impact on aquatic resources. Walerkeeper — the one and only reason that EPA cites {or revising
itsrule leaves in place several means by which EPA can accomplish much, il not all, of its original
permitiing approach, And the agency cites no new facts to consider a different approach today.

Case law cstablishes that EPA’s proposed actions arc arbitrary and capricious in these
circumstances. As the 1.S. Court of Appeals for the D.C. Circuit summarized:

Section 706(2)(A) of the APA requires agencies to, among other things, “consider the
relevant factors and draw a rational connection hetween the fucts found and the choice
made.” Missouri Public Serv. Comm'nv. FERC, 215 F.3d 1, 3 (D.C.Cir.2000) (citation
and quotation marks omitted). In particular, an agency acts arbitrarily and capriciously
when it abruptly departs {rom a position it previously held without satisfactorily
explaining its reason for doing so. “Indeed, where an agency departs from cstablished
precedent without a reasoned explanation, its decision will be vacated as arbitrary and
capricious.” ANR Pipeline Co. v. FERC, 71 F.3d 897. 901 (D.C.Cir.1995); see also
AT&T v, FCC, 974 F.2d 1351, 1355 (D.C.Cir.1992) ([aulting the FCC for failing to
cxplain why it “changed the original price cap rules” and concluding that the
Commission's “Reconsideration Order {s arbitrary and capricious [or want ol an adequate
cxplanation”). As the Supreme Court has put it, “an agency changing its course must
supply a reasoned analysis. . .. Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins.
Co.. 463 U.S. 29,57, 103 S.Ct. 2856, 77 L.Ed.2d 443 (1983) (citation omitted).

Wisconsin Valley Improvement v. FERC, 236 ¥.3d 738, 748 (D.C. Cir. 2001). Because EPA is now
proposing the opposite policy for permitting CAFOs than it previously pursued, because it does not
suggest that the real-world situation relating to CAFOs’ non-complying discharges has changed, becausc
the agency has said that the approach it now proposes has been ineffective in the past, and because EPA
was not compelled to take this approach by the Waterkeeper decision, its wholly inadequate explanation
[or the proposal is arbitrary and capricious. See County of Los Angeles v. Shalula, 192 F.3d 1005, 1022
(D.C. Cir. 1999): (** A long line of precedent has established that an ageney action is arbitrary when the
agency offer|[s] insufficient reasons for treating similar situations differently.” (citations omitted)), cert.
denied. 530 1).8. 1204 (2000).

E. EPA’s Proposal is Arbitrary and Capricious Because it Ignores Central Facts.

If an agency completely ignores a central fact in taking a regulatory action, that action is
arbitrary and capricious. U.S. v. F'V Alice Amanda, 987 F.2d 1078, 1085 (4th Cir. 1993) (“Agency
action is arbitrary and capricious if the agency relies on factors that Congress did not intend for it to
consider, entirely ignores important aspects of the problem, explains its decision in a manner contrary to
the evidence before it, or reaches a decision that is so implausible that it cannot be ascribed to a

11
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difference in view.” (emphasis added)); Natural Resources Defense Council, Inc. v. U.S. E.P.4., 790
F.2d 289, 305 (3d Cir. 1986) (*"I'he fact that the Agency has ‘cntirely failed to consider an important
aspect of the problem |and has] offered an explanation for its decision that runs counter to the evidence
before the agency” renders arbitrary and capricious its decision to change the measure of consistent
removal (0 whal is in recality a measure of average removal.” (citation omitted)). EPA has ignored at
least two central facts in the present rulemaking.

First, EPA has failed to consider the various ways in which the prior rule relied on the “duty to
apply” for large CAFOs, and how leaving the permitting decision to CAFO operators implicates these
other requirements. For example, under the 2003 rule, facilitics claiming only to have “agricultural
stormwater” discharges would still be subject to the NPDES permitting requirement, as would facilities
subject to zero-discharge c[Muent limitations. Such CAFOs would be responsible for appropriate
monitoring and recordkeeping (and, under Waterkeeper, for publicly-available nutrient management
plans), so that the source would remain accountable for its discharges. Without an obligation to sccure
permils, however, large CAFOs that claim not to discharge or to have only “agricultural stormwater”
discharges will {1y under the permitting radar without such confirmation (apart from spotty and difficult
cenforcement) of the validity of their claims.

Similarly, under EPA’s proposal facilitics that allegedly do not have regulated discharges
(CAFOs that claim not to discharge at all, that claim to have only “agricultural stormwater” discharges.
or that have supposedly zero discharge systems in place) would not be subject to permits through which
the permitting authority could impose water quality-bascd cffluent limitations (“WQBELs™). But
without the required check-in with the permitting authority that the “duty to apply™ provided, there will
now be no standardized opportunity for statc water quality officials to examine the impacts of the CAFO
on the receiving water body’s water quality standards in the context of a NPDES permit review.

Sceond, EPA’s proposal ignores the fact that putting permilting decisions in the hands of CAFO
operators will place undue pressure on state authorities to require permits themselves, conduct frequent
inspections of CAFOs to ensure that facilitics that discharge or propose (o do so are covered by permits,
or enforce violations of the Act after the fact, even though the evidence indicates that state permitting
authorities lack the resources and/or inclination to do so. See, e.g., Comments of the Environmental
Integrity Project, Iowa Citizens for Community Improvement and the lowa Chapter of Sierra Club (Aug.
29, 2006) (discussing state resources for CAFO enforcement); U.S. EPA Review of Ohio EPA’s
Programs. Excerpts from the Final Report (Feb. 13, 2003) (“’It is currently estimated that there are 144
facilitics in the State with greater than 1000 animal units. As of the end of calendar year 2002, Ohio had
inspected 88 animal feeding operations),”” available online at
http://www.epa.state.oh.us/di/USEPAReportSummary.himl (visited Aug. 13, 2006)'8; Gencral
Accounting Office, Livestock Agriculture: Increased EPA Oversight Will Improve Environmental
Program for Concentrated Animal Feeding Operations, at 3 (fan. 2003) (“EPA’s limited oversight of the
states has contributed to inadequate implementation by some authorized states. For example, our
surveys show that 11 authorized states with over 1,000 large animal feeding operations do not issue
discharge permits that contain all required elements. Three of these states have not issued any discharge
permits to their operations, thereby leaving these facilities and their wastes essentially unrcgulated by

" Exhibit 13,
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the CAFO program.™."” Nevertheless, EPA does not even analyze the effect that eliminating the
permitting requirement — and making CAFO compliance morc dependent on states’ alfirmative efforts —
will have on these limited state resources. See 71 Fed. Reg. at 37.774 (EPA impact analysis assumes
“full compliance” with NPDES permitting requirement for all dischargers or proposed dischargers).
Ignoring these elfects is arbitrary and capricious.

F. Recommendation: EPA Must Require NPDES Permits from All Large CAKOs
Based on a Presumption that Such Facilities Discharge. Thongh a Stronger
Approach is Needed, EPA Also Has Ample Authority to Require Pcrmits for
Several Kinds of Large CAFQs, and to Reguire Discharge Information from All
Large CAFOs.

As discussed above, EPA has the authority — and the [actual record — to presume that large
CAT'Os actually discharge. In light of the significant support EPA marshaled in 2003 to illustrate the
need for the “duty to apply,” EPA’s proposal to revert to a scheme that is entirely reliant on CAFO
operators is arbitrary and capricious without a new justification for doing so. No such justification is
present in the proposal.

Accordingly, EPA must presume that large CATOs actually discharge and reinstate the “duty to
apply”™ that it previously found to be needed to address CAFOs’ unique discharges and poor compliance
record. As an alternative — but onc we [ind to be distinctly less preferable than an across-the-board duty
to apply - EPA must at least require several kinds of CAFOs to apply for permits, those which are
particularly vulnerable to discharges, such that they should be considered either presumplive dischargers
or “proposed™ dischargers. Such operations include, but are not limited to:

e CAI'Os whose proximity to water bodies, soil types, geographic location (i.¢., location in a
floodplain), precipitation, and other factors make them more likely to discharge, including
predictable discharges via groundwater connections;

o Facilities not designed to contain process water, contaminated runoff, and other polluted
discharge under specilic conditions or with insufficient capacity 1o hold it for later application in

accordance with a proper nutrient management plan;

e CATIOs lacking an adequate nutrient management plan or which apply manure under
circumstances where it is morc likely to reach waters;

e Operations that have had a past discharge and not corrected the problem that caused it;

* Facilities designed only to contain a manure release in the event of a 25-year, 24-hour storm;
o CAFOs discharging manurc (o tiled drainage fields;

¢ Operations with exposed storage; and

o Vacilities with improperly maintained application equipment.

" Exhibit 14.
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Finally, although in our view it is a less preferable option to deal with the host of problems posed by
CAFOs, EPA must, at the very least, use its significant information-collecting authority to require
CATOs that do not scek NPDES permits to submit detailed facts about their operations, their plans to
manage manure, any discharges, and related information.

11. EPA’S INTERPRETATION OF THE AGRICULTURAL STORMWATER EXEMPTION
WOULD UNLAWFULLY ALLOW SELF REGULATION, DEPART FROM THE 2003
RULE, FAIL TO REQUIRE CAFOS TO OBTAIN PERMITS TO CLAIM THE
EXEMPTION, AND EXEMPT DISCHARGES FROM ADDITIONAL CONTROLS.

A. EPA’s Proposal Allows Unlawful Self-Regulation

EPA has made little attempt to resolve one of the key legal tensions stemming from the
Waterkeeper decision. The Sccond Circuit approved of EPA’s definition of agricultural stormwater, and
limited its authority to require CAFOs to apply for NPDES permit coverage. However, the court also
expressly disapproved of the provisions of EPA’s 2003 Rule that authorized a CAFO to make the
Jjurisdictional determination about whether its operations fell within the purview of the Clean Water Act.
Waterkeeper, 399 F.3d at 498. In rejecting these portions of EPA’s 2003 Rule, the Second Circuit
disapproved of EPA’s [ailure to require state agency review of CAFO NMPs, agreeing that this lack of
oversight created an “impermissible self-regulatory permitting scheme.” Id. At the core of the court’s
holding was its realization that, absent adequate review by a stale permitting agency, nothing prevented
CAFO operators from “*misunderstanding or tnisrepresenting’ the application rates they must adopt in
order 10 comply with state technical standards.” Waterkeeper at 502. EPA must reconcile this
disapproval of sell~permitting with its application of the agricultural stormwater definition. Obviously,
the court did not approve ol a system in which CAFO operators are given the latitude to make similar
misunderstandings or misrepresentations about whether their discharges are subject to Clean Water Act
permits or exempted from those requirements.

B. Large CAFOs Must Be Required to Obtain NPDES Permits in Order to Claim the
Agricultural Stormwater Exemption.

As recognized by the Second Circuit, agricultural stormwater discharges represent some, but not
all, possible discharges from a land application area. Waterkeeper, 399 I.3d at 508 (“...while the Rule
holds CAFOs liable for most land application area discharges, it prevents CAFOs from being held liable
for ‘precipitation related discharges’...”) For instance, tile drains which lower groundwater tables
beneath land application areas may convey precipitation related discharges of manure and wastewaler,
but may also convey these same pollutants during dry weather.* Other land-application area discharges
occur from cross-field ditch outlets, swales, and water control structures.

Determining whether a discharge is agricultural stormwater or not is also a determination as to
whether the discharge is subject to the Act’s point source controls, and is thus a jurisdictional decision

* See generally, Dinnes, Dana L., et al., Nitrogen A Strategies 10 Reduce Nitrate J.eaching in Tile-Drained
Midwestern Soils, Agron. 1. 94:153-171 (2002), attached at Exhibit 15; Cook, M.J. and J.L. Baker, Bacteria and Nutrient
Transport to Tile Lines Shortly after Application of Large Volumes of Liquid Swine Manure, Itansactions of the ASAE, Vol.
44(3): 495-503 (2001), attached at Exhibit 16.
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that is not properly left to the permitted CAF(). Unless a CAFO opcrator submits its “site specitic
nutrient management practices” to EPA or delegated state agency for review, it would enpage in the type
of jurisdictional determination rejected by both the Second Circuit in Waterkeeper and the Ninth Circuit
in Environmental Defense Center v. EPA, 344 F.3d 832, 856 (2003). As a result, EPA must requirc that
CAFQOs set [orth “site specific nutrient management practices” in a nutrient management plan that is
revicwed and approved by either EPA or the delegated state permitting agency in order for any
discharges from a CAFO’s land application area to be decemed agricultural stormwater.

The only way to ensure full compliance with Clean Water Act controls over these non-ecxempt
discharges is to require that Large CAI'Os obtain an NPDES permit to ensurc that they have fulfilled all
the requirements of both thec ELGs and an NMP based on state technical standards that eliminates all
non-exempt discharges. In this context, the NMP that identilics certain land application arca discharges
as exempt from further controls would he subject Lo review and approval hy the permitting agency and
subjcct to public inspection and comment.  Permitting authority review and approval of the NMP, in
addition to the imposition of the design, operation and tnaintcnance measures required by 40 C.F.R. §§
122.23 and 412.4, would ensure that a CAT'O operator has not mistakenly identified agricultural
stormwater discharges and has taken all necessary steps to ensure the “appropriate agricultural
utilization™ of manurc-derived nutrients. This review, and the implementation of all measures designed
to eliminate non-agricultural stormwatcr discharges, is necessary in order (o satisfy the holding of the
Sccond Circuit.

Through an NMP approved by the state permitting agency, EPA and the state can require
compliance with the state technical standards envisioned at 40 C.I.R. § 412.4(c) in order to identity
agricultural stortnwater discharges. Compliance with these state-developed technical standards is
necessary because they:

e Provide greater specificity regarding bufter/setback provisions and soil and manure testing;

e Specify requirement to establish P and N application rates that minimize phosphorus and
nitrogen transport from land application areas;

e May require the implementation of measures designed to ensure that water quality standards arc
not impaired.

It is not sufficient, as EPA proposcs here, to require only that Large CAFOs seeking to
characterize discharges from their land application areas as non-point agricultural stormwater to devclop
and demonstrate compliance with a Nutrient Management Plan that assures “appropriate agricultural
utilization™ of manurc nutricnts and which provides bascline removal of pathogens and other pollutants.
While such an NMP would nced to satisfy the specifications of 40 C.F.R § 122.42(¢)(1)(vi)-(ix), these
basic elements fail to take water quality protection into account. For example, while NRCS
Conservation Practice Standard 590, at least in its “national” form, purports to requirc water quality
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related planning and BMP implementation,?' it does not provide an opportunity for EPA or a state

agency to ensure that all CAFQ practices or control structures are adequate to protect water quality,z

3

EPA’s tolerance of CAFQO operator identification of agricultural stormwater is directly in
contrast to the position the Agency cstablished in the 2003 Final CAFO Rule. There, EPA overtly
maintained that the agricultural stormwater rule exempted only some of the discharges caused by or
expected from Large CAFQs, and that an NPDES permit was required for all other discharges. See
OMB Revised CAFO Rule with Red Line Strike Out, at 25-26. In developing this Proposed Rule. EPA
initially summarized the agricultural stormwater rule as serving “primarily to define which component
of the runoff at permitted facilitics qualified as agricultural stormwater.” Id. at 26-27. More
trenchantly, EPA claimed to find “no basis for defining ‘agricultural storm water’ at those facilities
dillerently from how it is defined for Large CAFOs that do seck permit coverage.” /d.

Unfortunately, OMB provided the basis EPA could not find. This language was deleted {rom the
proposal not on the basis of new facts or legal context requiring a departure from the Agency’s 2003
position, but because OMB demanded the change. /d. EPA’s acceptance of this change in Agency
position, dictated by an outside agency, is an unlawful delegation of EPA’s Clean Water Act rulemaking
authority to an agency not properly authorized by Congress to set Clean Water Acl regulations. See,
e.g.. Cuyahoga Valley R. Co. v. United Transportation Union, 474 U.S. 3, 7 (1985); Martinv. OSHRC,
499 U.S. 144, 132-3 (1991). The expansion of the agricultural stormwater rule announced in this
proposal is contrary to both the agency’s prior position and the information before it. To make matters
worse, OMB substantively interference with the Agency’s preferred policy. As a result, the expansion
of the current agricultural stormwater policy reflects pre-determined decision making rather than full
consideration of the information contained in the adminmistrative record, and as such it would not be
entitled to defercnce by a reviewing court. See, e.g., Davis v. Mineta, 302 F.3d 1104, 1112 (10th Cir.
2002).

C. EPA’s Proposal Represents An Unlawful Departure from Previous Agency Position
and Is Otherwise Arbitrary and Capricious.

EPA’s proposal retreats [rom its previously announced position that compliance with 40 C.F.R. §
412.4(c) is mandatory in order to claim the agricultural stormwater exemption, and thercfore is an illegal
departure from its 2003 Rule. In its [inal 2003 Rule, EPA stated that it “believed that the potential for
runoff and water quality impairments would be minimized where a CAFO implemented site-specific
NMP in conformance with 40 CFR 122.42(e)(1(vi)-(ix) and, [or Large CAFQs, the additional
management practices required in 40 CFR 412.4(c).” 71 Led. Reg. 37750 (2006). In this current
proposal, EFPA would only require compliance with the 40 C.F.R. § 122.42 standards in order to benefit
from the agricultural stormwater exemption from NPDES permitting requirements. 71 Fed. Reg. 37750.

?! See “Additional Criteria to Minimize Agricultural Non-point Source Pollution of Surface and Ground Water Resources,” at
4.

2 As a far less preferable, and minimally compliant alternative, EPA must emphatically restate its previously announced
position that the agricultural stormwater exemption is only available when Large CAFOs develop and implement an NMP
that complies with the requirements of both 40 CFR 122.42(e)( 1 (vi)-(ix) and with (he state technical standards required by 40
CFR 412.4(c). This NMP must also be submitted (o the permilting agency for review and approval in order to demonstrate
that full implementation of its provisions will ensure appropriate utilization of applied nutrients, and will eliminatc all non-
agricultural stormwater discharges from land application areas.
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T:PA’s retreat from its 2003 Rule position is an unwarranted departure [rom the position and
requirements that it espoused in the 2003 Rule. Without developing new facts justified in the
administrative record, such departures are arbitrary and capricious. See Motor Vehicle Mfrs. Ass’n. v.
State Farm Mutual Automobile Ins. Co., 463 U.S. 29, 42 (1983); Louisiana Pub. Service Comm. v.
FERC, 184 F.3d 892, 897 (D.C. Cir. 1999).

EPA’s apparent deviation {rom the position it announced in the 2003 Rule is an alteration to that
Rule that is not required by the Second Circuit’s deeision and remand. “Deviation from the court's
remand order in the subsequent administrative proceedings is itself legal crror, subject to reversal on
further judicial review.” Sullivan v. Hudson, 490 U.S. 877, 886 (U.S. 1989) (internal citations omitted);
see also Mefford v. Gardner, 383 F.2d 748, 758 (6th Cir. 1967) (it is the duty of the agency to comply
with the mandate of the court and to obey the directions therein without variation and without departing
Irom such direction...and if the cause is remanded for a specificd purpose. any proceedings inconsistent
therewith is error.).

D. Agricultural Stormwater Discharges Are Not Immune from All Clean Water Act or
State Law Controls.

EPA should also clarify that agricultural stormwater, once properly identified and controlled,
may be exempt from NPDES permitling requircments but is still subject to Clean Water Act and state
non-point source pollution control efforts and regulations. For example, agricultural non-point source
pollution, including that from CAFFOs, may be subject to TMDL load allocation and reduction programs.
Local TMDL provisions may require CAFQ operators to take additional measures to reducc loadings of
nutrients or other pollutants to affected surface walers. States retain the authority 1o use the TMDL
process, where appropriate, to address the impacts of pollutants carried to surface waters by agricultural
stormwater loadings. Stale responses, through the TMDI. process, may include requirements that
CAFOs adopt nutrient management planning, setbacks, buffers, and other best management practices.
This option, because of its entirely discretionary nature, must be viewed as a complement to, and not a
substitute for, the NPDES permit requirement outlined above.

III. THE PROPOSAL’S NMP SECTIONS MUST BE REVISED TO ENSURE CAFOS
DEVELOP ADEQUATE NMPS, ALL NMP REQUIREMENTS ARE ENFORCEABLE,
AND THE PUBLIC HAS SUFFICIENT OPPORTUNITIES TO PARTICIPATE IN
REVIEWING NMPS.

The Second Circuit found that EPA’s CAFO regulations created an “impermissible self-
regulatory regime” that failed to mect the requirements of the Clean Water Act because the CAFO rule:
(1) failed to require that the terms of CAFO nutrient management plans (“NMPs”) be included in
NPDES permits; (2) failed to require permitting agencies to review NMPs before issuing NPDES
permits; and (3) tailed to make the terms of NMPs publicly available for comment and a hearing before
issuing NPDES permits. Waterkeeper at 498, 502-03.

A, CAFO Permits Must Include All Requirements of NMPs.

Because the nutrient management plan represents an essential effluent limitation on discharges of
CAFO wastes, the permit must require a CAFQ to comply with every discharge reduction or prevention
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measure in its NMP and all of these measures must be enforceable botb by government agencies and
private citizens. However, EPA’s proposed rule does not ensure that all the requirements ina CAFO’s
NMP will be enforceable. Instead, IEPA explains in the preamble to the Proposed Revised Rule that “[i]t
would be up to the permitting authority’s discretion as to how to incorporate the terms of the NMP into
the permit.” It would be inconsistent with the Second Circuit’s decision in Warerkeeper and arbitrary.
capricious, and contrary to law [or EPA to not require all requirements in NMPs to be included in
NPDES permits for CAFOs.

In its Proposed Revised Rule, EPA creates a more specific meaning of the word “terms” than
was intended by the Second Circuit. The Second Circuit did not intend its reference to “terms” of the
NMP to restrict which elements of the NMP would be included in the permit as effluent limitations. If
the Second Circuit had intended to ascribe to the word “terms” a special meaning in the context of
elements of NPDES permit provisions, it would have articulated such a distinction, but it did not.

EPA’s proposal would divide NMPs into “permit application™ aspects, such as data and
caleulations, distinct [rom “terms,” which EPA claims are the product of applying technical standards to
the [acts, data and calculations, such as schedule of field land application rates. See 71 I'ed. Reg. 37753.

EPA’s interpretation of the permitling elements of typical nutrient management plans is too
narrow to ensure that all required elements of NMPs for purposes of effluent limitation under the Clean
Water Act are properly included as permit requirements. In addition to the specific EPA regulations
cited in the rule and land application rates, typical nutrient management plans must address a wide
variety of rules, evaluation guidance, process values, work practice requirements, and other elements
that encompass typical state technical standard requirements applicable to CAF() production area and
land application activities.

Nutrient management plans typically contain the following elements:

e Structural engineering requirements for production area buildings, equipment and waste storage.
Carrying out such requirements involves elements of design (involving both planning
requirements and bright line structural requirements), operation and maintenance (typically

involving plan compliance, work practices requirements, exertion of due diligence).

¢  Work practice and bright line compliance requirements for making land application decisions
related to nutrient budgets, weather conditions, and runoff avoidance.

e Graphs, diagrams. and maps of land application and production areas and decisions and work
practices based on such information.

e Application of bright line requirements [rom technical standards on soil testing, waste
management, BMPD structural element requirements, etc.

e Requirements for evaluation, processing and decision-making addressing certain data, including
soil testing, nutrient budgeting, field evaluation, etc.

EPA’s approach attempts to create an artificial distinction between “terms” as requirements and
data/calculations as “application” aspects without recognizing the multi-faceted responsibility regime
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and dutics of CAF'O opcerators under typical NMP conditions and jeopardizes accountability [unctions
carried out during NMP plan development and compliance with such plans.  Affording state permitting
authorities *....discretion as to how to incorporate the terms of an NMP that meet the regulatory
requirements....into a permit,” invites state pernitting authoritics to render certain process-related,
cvaluation, planning, work practice and bright line compliance aspects of typical NMPs not enforceahle.

For example, would a plan map showing the location of land application setback bullers be
regarded as “data™ or a “term™ of the NMP? Would soil test data showing very high phosphorus on a
field be considered “data™ in regard to a CAFO requirement to address an NRCS technical standard for
long term soil buildup of phosphorus, or would it be considered an clement of the actual decision |a
“term”] about the management decision implicit in the NMP addressing such a technical standard
requirement involving protocols for [ield division, soil sample collection and soil data conversion and
management? Would a nutrient budget concerning phosphorus inputs to a field be “data” that is used 1o
determine an ultimate “term™ of the NMP of a land spreading application rate, or would the nutrient
budget, itself be a “term” of the NMP that would be an enlorceable permit condition? Would a site
drawing in a NMP plan of a CAFO production arca data showing waste facilities and wasle treatment
units be “data” or a “lerm?”  Nothing in the proposed rule provides a clear guide on how to answer such
questions. EPA’s proposal to provide state penmnit writers discretionary authority to make widely
varying decisions beiween different jurisdictions as to what is a “term of the NMP” and what is not
invites regulators to undermine fundamental requirements in the elements and substance of required
nutrient management plans.

Furthermore, the extraction of what a permit authority might deem to be the “terms of the NMP”
from the NMP itself may be a significant time-consuming operation. Many NMP documents for large
lacilities in particular arc massive documents spanning scveral thousands of pages. Extraction of what a
permit authority decems 1o be “terms™ may involve significant work with a high potential for overlooking
required clements. Such extraction of “terms”™ is likely to be far more complicated than merely
mandating that all provisions of the NMP become a portion of the permit and are, in fact, enforceable, as
we recomimend.

Moreover, because the requirements of CAFOs™ NMPs must be included in their permits, the
records that CAFOs must maintain to document proper implementation of their NMPs must be
submitted to the permitting authority instead of being maintained on-site for five ycars. See draft NMP
template. Merely requiring the CAFO to make these records available to the permiiting authority upon
request does not ensure that citizens will have access to these records. Without access to these records,
the ability of citizens to enforce the terms of CAFO permits related to nutricnt management will be
severely limited. Making the annual report available to citizens will not cure this problem becausc the
annual report only contains summary information related to nutrient management and does not reveal
whether a CAFO is consistently following the nutrient application rates and other requirements in its
NMP and permit. At a minimum, EPA must require permitting authoritjes to obtain the records related
to implementation of nutrient management plans from CAFOs when requested by citizens.

B. Draft NMP Template

Nutrient Management Plan Templale versus Nutrient Management Plan Summary

EPA’s draft NMP template may scrve as a useful resource that condenses and summarizes the
most critical pieces of a full NMP, but under no circutnstances should it serve as a replaccmnent or
instructional guidance for the creation or public accessibility of a full, separate, and site specific NMP.
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The draft template does not give enough details about the farm and management to adequaltcly cvaluate
and intelligently comment on a proposed NMP and permit; however, it can serve as an outline summary
of a full and publicly available comprchensive NMP. As noted by EPA, a complcte NMP must contain
full descriptions of both the requirements applicable to the facility and the assumptions, data, and
calculations which provide the basis for those requirements.

The NMP snmmary provided through the template may offer an cffective way to encapsulate the
data contained within the full NMP, presenting the vital statistics of the facility. For citizens and
officials familiar with a specific facility’s management, layout, geology, etc., the summary NMP can
serve as an initial indicator of the effectiveness of the proposed NMP and the management of a facility.
For citizens and officials that arc not familiar with a particular facility, the summary NMP will only
provide the “vital statistics,” requiring that the full NMP be reviewed to ascertain if any mitigating
circumstances exist and whether the proposed NMP will be protective of water quality.

Comprehensive and Certified Nutrient Management Plans

States that require all NMPs to be written by certified nutrient management planner have multi-
day courses and provide in-depth training materials. Tn New York, for example, prospective planners
must (irst meet a set of pre-qualifications relating to their educational background and level of
experience and training. Prospective planners are then required to attend a thrce-day live course,
participate in online classes, pass two written exams, and submit two NMPs for review by a panel of
experts prior lo receiving state certification. Continuing education credits are required to maintain
certification. EPA’s draft NMP templatc simply cannot and should not be a substitute for this kind of
rigorous training, resources, and comprehensive nutrient management plan for a livestock (acility.

While EPA’s draft NMP template cannot serve as a template or a substitute for a comprehensive
NMP, changes and additions can be made to improve the functionality of the template as a NMP
summary.

1. General Information

EPA should reorganize the Draft NMP Template to address CAFOs with multiple production
arcas in different locations. The General Information scction of the NMP Template is poorly suited to
handling CAFOs with multiple production arcas in different locations. A better approach would be to
make the [irst information element in subsection A focus on the owner or operator of the overall CAFO
operation. The phone number of the owner/operator should be included and the address of the
owner/operator should be a valid mailing address.

EPA should add a section to subsection A to focus on the physical location of each production
area in the CAFO operation.  For each such production area, the physical address of the production area
and GIS coordinates should be provided. The NMP Template should require a site plan diagram
showing cach clement in each production area. Site plans should show, at @ minimum, animal housing
structures, outdoor animal exercise and containment areas, roof runoff water management, all waste
processing, treatment and storage facilities associated with the production area, silage bunkers. feed
storage, fertilizer storage facilities, roof runoff and segregated clean water management facilities,
ditches and conveyances, well heads, hydrologically sensitive and critical areas, a topographic map of
the site, including any steep slopes or highly erodible land, and all {catures for the manapement of silage
leachate, compost pad runoff, outdoor solid waste storage runoft and outdoor barnyard wastewater
processing, management and containment should be provided (including storage, filter strips, discharge
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location, etc), as well as a soils map for the facility. All features of the facility for animal waste transfer
should be depicted on the site plan. All tile risers, grate inlets and tile outlets associated with the
production arca should be shown on the site plan. This scction should also include a calendar schedule
for crops, indicate the 12 or 14 digit 1 lydrological Unit Code in which the production area is located, and
include a brief narrative about the facility’s management.

In subscction B, a line should be added to indicate the date by which state technical standards
indicate the next regularly scheduled review of the NMP should take place. As currently drafted,
subscction B.1 suggests that a single date might describe all features of when plan compliance will be
implemented, However, [or facilitics subject to operational and planning standards that have been in
placc for a long time under previous permits, the suggestion that a single date in the future when the plan
will be operational could be misleading. Operators must not be permitted, nor given the impression that
immediately effective best management practice implementation requirements may be put off until a
future date. The template should be altered to describe effective dates of immediately ctfective BMP
requirements and for structural elements for which perinit requiretnents allow a time delay for
compliance. Under no circumstances should the template provide CAIFOs with room (o argue that any
requircments it was previously required to comply with may be put off to an ultimate compliance datc in
the uture or that BMPs ellcctive upon permit coverage may be delayed. This section should also
include the name and contact information for the person who wrote the NMP, the date that the NMP was
drafted, and the namc, title, and contact information for the person who approved the NMP.

Subsection C should indicate how many animals and the numbers of each are housed at each
production area as of a certain date. This subsection should also summarizc the animal types and
numbers for the entirc CAFQ operation across all production arcas.

Either as part of the general information section or a new major scction, the NMP Template
should set forth the elements of cmergency response provisions applicable to both production arca
operations, animal waste transfer operations, and land spreading operations. Emergency response NMP
provisions should include the (ollowing clements which should be attached to the primary NMP
template form:

e The first and sccond primarily responsible CATFO officials who should be on call on a
continuous basis for emergency response and coordination, including oftice and cell
phone numbers.

¢ Business hour and night/weekend emergency phone numbers {or the following officials:

= Regional district office of the state environmental protection water pollution/water
resource protection oftficials.

< Local law enforcement

o Office of any potentially affected downstream municipal and/or private public water
supply agencics with surface water intakes that may be affected by a CAFO facility spill.

e Listing of operational heavy equipment and spill control countermeasures available and

maintained for any response aclivity at a production area, and outside resources
previously identified for site spill control response measures.

21



104

e CATO site NMP emergency policies and direction to CAFO production area employees,
including policies to mitigate and control spills and the need to promptly report and
excrcise spill control countermeasures.

2. Storage

The NMP Template should be amended to include a definition of “process wastewater.”
Silage leachate should be added to the list of production arca wastes for management. The NMP
‘Template should be revised to include “manure™ managed as solids, including all entrained bedding,
feed rejects, spoiled feed and other production area solid wastes destined for land-spreading, composting
or similar management. ‘The NMP Template should identify veterinary wastes as a scparated waste
stream for management apart [rom other production area wastes.

A “year” should be identitied as a “crop year” and detined to begin after harvest in the fall.
The NMP Template should provide a spreadsheet template showing expected waste gencration, net
precipitation and transfers to land disposal for each month of the year as a projection for the next crop
year (o allow planning to cnsure that solid and liquid storage facility capacity will not be exceeded. Line
S should be changed to “maximum storage period.”

The NMP Template should list and embrace proper best management practices for storage of
artificial [ertilizers.

Subsection B should be renamed “Waste Storage and Management Units.” The spreadsheet on
the waste storagc units should be expanded to include column listings of the groundwater protection and
storage management design standard to which the storage unit complies, whether (yes/no) an
engineering report signed by a certified professional engineer exists Lhat the storage [acility complics
with applicable state requirements for containment design and groundwater protection, the date of that
certification and the identity of the design standard to which the waste storage unit complics, This
section should also indicate the age of the waste storage structure(s). whether the waste storage
structure(s) arc lined and with what, whether the waste storage structure(s) arc located in the floodplain.
Line 3 should be clarificd to reflect that the capacity should not include treeboard; the amount of
frecboard [or each structure/facility should be indicated.

Each waste storage and management unit listing should indicate the relationship between its
storage capacity and the particular production arca to which it is related. Each such listing should
indicate all engineercd features incorporated in the design for waste transfer, if any. Each listing should
indicate whether there are permancnt or temporary facilitics in place for waste agitation (o cntrain solids
in stored production arca wastewater. [ach wasle storage and managemeut unit listing should indicate
the total outdoor rainfall runoff catchment area in acres, if any, for which the storage unit receives runoff
precipitation, process wastewater from outdoor animal waste confinement areas, silage bunkers, roofl’
runoff, ofl-site drainage and other sources of runoff which is destined to flow to a waste storage unit.

The waste characterization provisions ol Part IV of the NMP Template should be moved from
that section and placed in a new section under the Part IT Waste Management and Storage subsection.
For cach waste stream and waste storage unit, a waste charactcrization spreadshect in the NMP template
should have the following columns as information clements: the predicted annual crop year volume of
waste cxpected from that storage unit and the date of the last waste characterization analytical results
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and the findings for TKN as N, Ammonia as N, phosphorus as P>0s, potassium, pereent solids, whether
any liquid waste analyzcd was from agitated storape or non-agitated storage and the date by which such
waste characlerization will be periodically re-performed under an aceeptable frequency under federal
and state requirements.  TKN, ammonia, P>0s and K should be reported on a lbs per Kgal basis lor
Jiquid and |bs per ton basis for solids.

The NMP Template should contain a seetion indicating what odor control measures and BMPs
are employed to control wastc storage and management unit odor emissions, including practices on
covers, biofilter controls of covered facilitics and targeted pH management, including pH monitoring
Irequency and practices (o ensure minimum pH conditions in storage liquid wastes.

3. Site Specific Conservation Practices

The list of BMPs in subscction A is not comprehensive, The list should also include: waste
treatment (echnologies (and specily what kind of treatment, i.e., anacrobic digestion), streambank
stabilization, wooded buffers, pcrmancnt vegetation on erodible cropland, permancnt vegetation on
critically croding arcas, reforestation of crop and pasture land, sidedress application of nitrogen for corn,
late winter split application ol nitrogen on small grains, cover crops, maintenance of crop residue, mulch
application, protective berms, physical soil infiltration and moisture capacity detennination,
sedimentation collection basin, crop rotation, surface water monitoring, ground water monitoring, tile
watcer monitoring, and waste application setback from residential drinking water well heads, cte..

The questions listed at Subsections B.3 and B.4 should emphasize that any discussion in
response to the questions should feature field-section specificity.

Considerably more detail should be provided in field maps that arc requested for attachment in
this subscction; the NMP Template instructions as to ficld maps should include the [ollowing clemnents
in addition to those indicated at C.1. Ficld maps should show all of the following features in one or
more sets of specifically annotated ficld/ficld-scction maps:

e Each field and ficld-section should be identified and marked on the map.

o All ficld and ficld-section descriptors should track those descriptors used to report soil
(cst information, crops grown, harvest amounts, wasle applications, etc., with a consistent
system of field and field-section descriptors.

o All field maps should be identified with the Crop Year when they were prepared.

e All bluc line permanent and temporary streams, wetlands. lakes and ponds should be
marked.

o All roadside ditches, field ditches and other open field runoff conveyances should be
marked, including the direction of flow and the connection such runolT conveyances have
with blue linc streams, wetlands, lakes and ponds.

e All field concentrated flow lines should be marked, together with any of downgradicnt
water (caturcs which would carry such flow to waters of the 1.8,
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¢ All hydrologically critical areas and sensitive areas should be marked.

o All wellheads — residential, commercial and agricultural — should be marked on the
required maps.

¢ All maps should indicate the county and township sections where the tields are located.

o All field maps should indicate the watershed and watershed boundarics in relation to
fields/field-sections.

o All field-specific BMP areas should be marked on field/field-section maps.
¢ All high erosion risk fields should be indicated on maps.

» Where traveling irrigation equipment for waste applications is used. all design irrigation
cenler lines should be marked and additional sub-maps should show the bands of’
application and overlap areas.

« All open field tile inlets, tile risers, grate inlcts, junction boxes and tile outlets should be
marked on required maps. “The relationship between different tile system [catures should
be madc clear with a consistent pattern of tile system descriptors. Where tile inlets and
collection systems appear on onc map and the discharge is on another map, the
relationship between common tile system clements should be annotated on cach map.

The NMP Template should require owner-operator assessment and knowledge of field-specific
surface water quality watershed concerns and groundwater quality issues in locations where land
application of animal waste takes place. The NMP Template should be amended to indicate whether
direct arcawide or downstream watersheds do not meet water quality standards. The speeific pollutant-
related impairments should be listed, including excessive nutrients, sedimnentation/turbidity,
unacceptably low dissolved oxygen, excessive pathogens, cte. The NMP Template should show how
fleld-specific conservation practices and land application restrictions will be used to address such
walcrshed problems. For example, the NMP Template should consider phosphorus planning for all land
application in watersheds showing impairments from excessive phosphorus nutrients. Similarly, where
clevated nitrate concentrations oceur in groundwaler, the owner/operator should show in the NMP where
restrictions on the amount and timing of nitrogen and other practices (such as cover crops) will be used
to prevent additional degradation of groundwater quality.

4. Manure, Litter, Process Wastewater and Soil Testing

Subscction A.3 is not clear or flexible enough to ensure that consistent terminology is used for
nutrient planning. Soil test phosphorus will virtually never be in the form of P,Os, but fertilizer and
animal waste phosphorus will frequently reflect this form. As a result, trying to answer on the form of
phosphorus across both soil tests and waste/fertilizer phosphorus content will be confusing.

As for nitrogen, the nutrient plan should always be clear that amounts of waste and [ertilizer
applied should reflect the total physically applied in the form spread and not on a “plant available™ basis.
It is important to consistently educate the agricultural sector on the magnitude of ammonia losses from
application of animal wastes when such materials are surface applied and not immediately incorporated.
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Maintenance of traditional “plant-available” approaches to ignoring ammonia agricultural process losses
in reporting on waste applications should end for regulated CAFO operations.

Subsection B.2 and V-B.3 dealing with land application cquipment Icaks and spreading rate
calibration should be moved to the Land Application Section. subsection V. EPA should revise the
NMP Template to require the owner or operator to specifically name the type of soil test used (for
example: Morgan, Mchlich III, Bray) and the name of the laboratory utilized (or each soil test.  If any
soil test conversion systems are used (for example, converting Mehlich III values to Morgan
cquivalents), all soil chemistry analytical results used 1o make the conversions should also be disclosed
in the NMP template along with the original test and the converted soil test result. For example, for
converting Mehlich 111 results to Morgan cquivalents, results for the original Mehlich 111 analyte is
needed along with pH, calcium, magnesium and aluminum. At a minimum, the NMP should contain
phosphorus soil test results on cach field.

The NMP template should also requirc submittal of USDA soil survey maps [or all ficlds
showing soil descriptors. Information submitted with the NMP on soils should enablc the reader to
determine the flooding frequency, the drainage class of soils, the hydrological soil classification and any
other soil management coding commonly in use in the state where the CAFO facility is located.

Tf a soil test fertilizer rate recommendation has been provided with the soil testing result and the
ownet/operator is relying on that recommendation [or planning purposes, such recommendation should
be provided for cach field for which soil testing was conducted.

The NMP template should include an attachment of all ficld/field-scction soil information with
both Factor A from the RUSLE calculation for erosion losses and any factors listed and used to
determine Factor A for expected soil losses per acre-year, Factor A information should indicate
whether it is a single year calculation or a multi-year average rate.

The NMP Template soils scction should indicate the crop rotation sequence for cach field-
ficld/seetion. If cover crops, residne and other methods are required to reach a tolerahle soil erosion
rate, such conscrvation practices should be listed for each ficld/ficld-section. NMP templates should
further provide for accountability reporting on any such erosion control field practices. Frosion control
on [ields is an cssential part of reducing particle-hound transport of phosphorus.

Fach NMP should have a policy that addresses long term buildup of phosphorus in soils from
animal waste applications. For example, for soils testing very high in phosphorus or beyond the
recommended soil test phosphorus threshold, the NMP Template should indicate policies to restrict or
ccasc application of both phosphorus-bearing animal waste and phosphorus-containing fertilizers.

5. Land Application and Application Rate Worksheets

The title of this scction should be changed to “l.and Application and Nutricnt Management.™
The information in the NMP Template at this section is insufticicnt to ensure that the plan mects BMP
requirements and (o allow enlorcement of Plan requirements. [or cach of the nutrient transport risk
determination methods, the NMP Template should require that field/field-section specific information be
provided. In the case of Phosphorus Index risk determination, for example, supporting attachments to
the NMP Template should show the P Index determination for each field/lield-section and for each
segment of the ycar in which wastes arc planned for application. Such supporting schedules should
show all factors on which a state-specific P Index determination was made, including such [actors as the
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soil test P, distance Lo walcrcourses, soil drainage class and any other factor used in a state-specific P
Index determination process. The entire process of determining the P or N index should be transparent
from the ficld/ficld-section specific schedules provided as part of the NMP Template. The NMP
Template language should make clear that nutrient transport risk must be a pre-land application
determination made at the beginning of the Crop Year. Any underlying P2Os of N application rates used
for I’ and N index determination should be clearly visible in the field/ficld-section specific schedules
(actual application rates must always be less than or equal to the rates of application planned in the P
and N index determinations).

Where risk determination for P and N indexcs depend on knowledge of the time of year of
application in state-devcloped indexing schemes, the spreadsheet at subsection B.5 should be carried out
as planned on a field by field basis rather than on a whole CAFO land application basis.

EPA should revise the NMP Template (o include a statement of all plans and policies the
operator will carry out (and will comply with) relating to ficld condition assessment immediately before
application. Such policies would include such matlers as:

o Assessment of past weather and soil moisture/soil saturation conditions immediately prior
to land application:

e Review ol expected precipitation conditions in the next 72 hours after the expected time
of land application;

e Assessment of whether field tiles arc presently discharging runoft during expectled land
application times;

o Soil assessment to avoid application on drought-cracked. desiccated soils which would
allow immediate macropore transport to field tiles or transport of nutrients and pathogens
below the root zone;

e Review of prohibition and/or regulation on winter spreading risk for a particular field
and/or potential from melt-water transport of frozen animal waste during spring melt
conditions:

e Assessment of whether field conditions will allow immediate or ncar immediate plowing
for incorporation of surface applied waste: and

e Determination of the likelihood for problematic transport if surlace applicd waste is not
incorporated and evaluation of nitrogen losscs and phosphorus buildup consequences of
such practices.

In subsection B.4, the “nutrient basis” column should be amended o add the descriptors NI and
PIto N and P that are already there. NI and PT would be descriptors to describe application rates that are
restricted to less than what would be allowed under nutrient planning because of N index and P index
assumptions showing excessive and/or impermissible nutrient transport risk.

EPA should revise subsection B.4 to include the P Index. the N index, the P application rate
assumed in calculating the P Index and the N application rate assumed in calculating the N index.
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Where the P application and N application rates associated with P and N index calculation are less than
the P and N rates from nutrient planning, the plan nust show a more stringently limited allowed
spreading rate.

Section V should also include a whole CAFO summary on total projected N losses and excessive
P application for each Crop Year, on both an aggregate mass total and an average mass per acre basis.
Lotal whole CAFO N losses would be shown as tons of N lost based on the sum of all N losses assumed
from the ficld specific spreadsheet in the attached worksheet. Excessive P applications would similarly
he derived as a total from all of the fields for which excessive P was applied during nitrogen planning in
the land application rate worksheet.

Such a section is essential for the owner/operator to understand the consequences of their
traditional animal waste disposal practices in the [orm of agricultural process loss nitrogen and non-
agronomic excessive phosphorus waste disposal practices. CAFOs that surface apply animal waste
without immediate incorporation can lose on the order of 50% of their applied nitrogen (o atmospheric
losses. This contributes to serious PM 2.5 and odor air pollution problems while increasing the amounts
of excessively applied phosphorus to fields during nitrogen planning. CAFOs that purchase and use
additional ammonia and other nitrogen fertilizers can benefit from the knowledge that such spreading
practices will cost them considerable funds for replacing nitrogen losses to the atmospherc or to
spreading during non-growing season and potential groundwater nitrogen pollution,

Requirements for documentation in subsection D.1 should also indicate whether applications
were restricted to an amount less than would be applied ona P or N planning basis because of
limitations from assumptions for N and P Index determination.

Requirements for documentation under subsection 1.3 should include the following additional
elements:

o The specific waste source applied (i.e. litter, solid animal waste, process wastewater,
silage)

o The number of tons of applicd wastes managed as solids and the number of kgals applied
for wastes managed as liquids.

e The area of the field application in acres and the field-section to which it was applicd, il
the application was madc only to a portion of a field.

» The total amount of nitrogen (on a TKN basis) and phosphorus (in cquivalents ol P20s)
applied should indicate clearly that this is on a physical applied basis — divorced (rom any
loss or plant availability assumptions.

s Whether surface applied waste was incorporated and the date and method of any such
incorporation.

Requirements [or documentation under subsection D.5 should include assurance of periodic
calibration of all waste spreading cquipment according to NRCS Agricultural Waste Management Field
Handbook methods.
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Land Application Rate Worksheet

Worksheet section W(1)-A indicates that the crop nitrogen and phosphorus needs should be
written and the yield goal be determined, but nothing in the spreadsheet shown shows how the
relationship between yicld goal and the N and P needs will be determined or otherwise describes the
method of arriving at N and P nceds. EPA should revise the NMP Template to ensure that a reviewer
will see the basis of the relationship between yicld goal and N/P needs, if any, and the additional basis
for determining N/P needs upon a verifiable and justified method.

I[N and P are determined on the basis of cropping removal rates of N and P, then this should be
indicated in an additional “basis™ spreadshect column. If another basis is used, such as a soil test
recommendation or Land Grant university reccommended rate is used, this basis should be indicated.

Section W(II)-B indicates the method used to estimate realistic yicld goals and W(II)-C discusses
P and N “utilization™ data. These sections should not allow the owner/operator to introduce the concept
of “plant available” discounts and percentage reductions at this stage in the planning. All agricultural N
and P process loss should be transparcntly stated in the planning process and based on well recognized
and accepted technical approaches.

The spreadsheet at (W)III on summary ficld information is not sufficiently specific and detailed
1o allow transparent review of the basis and assumptions for RUSLE2 Factor A soil loss and the P index.
This spreadshect should be expanded and potentially separated into three spreadshects — one for soil loss
determination, another for P index determination and a final onc for N index determination. [ach
spreadsheet should contain all input data and assnmptions to transparently justify the final result
indicated for soil loss, P index and N index, according to state specific determination methods. The soil
loss should indicate whether the calculation is for a single year or an average across the entire soil
rotation. Alternatively, both maximum loss in any given year as well as the rotation average should be
reported.

The P Index determination should also transparently indicate whether it is a worst case
calculation based on the most adverse spreading practices taking place at the times of the year of
greatest risk or whether it is an integrated annual risk determination with assuniptions about spreading at
certain scheduled times of the crop vear. If it is the latter, the assumptions should be transparently stated
in additional spreadsheet columns.

EPA should revise subsection IV of the land application rate worksheet to proscribe planning
based on soil tests carried out in Lthe smallest division ol a field (a field-section). EPA should also revise
the form to add the amount of acres for a field or field-section. Subsection B for nitrogen should be
amended 10 add an additional sprcadsheet for manure residual and legume residual determination. The
residual N columns should cither be expanded to include an additional column for process wastcwater or
it should be made clear that “manure” includes process wastewater that contains nitrogen.

The spreadsheet at subsection C addresses crop phosphorus needs. This spreadshect should have
an additional heading to show whether underlying columns contain phosphorus as P or as P,Qs. Column
4 shows a heading of “plant availablc soil P.” Additional column should be added showing any
assumptions made lo convert or transform previously shown soil test P results with discounts or
phosphorus utilization efficiencics in order to derive “plant available soil P.” In certain states, crop P
needs depend solely on soil test P and the “plant available soil P” column should be eliminated (rom
further consideration in such phosphorus planning.
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In the N recommendation subsection, subsection D, column 4 should be carried over from
column 6 of spreadsheet B and that column 2 is the sum of column 3 and column 4. An additional
column should be added to the subsection D spreadsheet explaining the basis of the nitrogen loss
column. An additional column should be added for pre-sidedress nitrogen soil testing results on a
Ib/acres basis and such results should be integrated into nitrogen planning.  The heading ol column 5
should clearly indicate that this should be TKN and not just N. Columns 6 and 7 should be expanded to
2 additional columns to increase clarity by separating animal waste managed as solids and measured by
tons from animal waste managed as liquids or slurries and measured by gallons or kgals. EPA should
also add two columns to subsection D showing:

o The expected crop removal rate of P,Os from expected cropping under Nitrogen
planning; and

o The actual rate of P,Os application for the crop year implicit in applying nitrogen from
animal waste at the gallon/tonnage rates under Nitrogen planning in the spreadsheet at
subsection D and at the expected, indicated rates of nitrogen losses from animal waste
and process wastewater application techniques.

The difference between the two. being the total rate of excess P,Osapplied under nitrogen
planning and N loss assumptions for nitrogen planned [ields.

For the phosphorus spreadsheet at subsection 15, Columns 4 and 5 should be expanded to 2
additional columns to increase clarity by separating animal waste managed as solids and measured by
tons [rom animal waste managed as liquids or slutries and measured by gallons or kgals.

6. Mortalities

For sites using composting or burial of mortalities, the NMP Template should show a site plan
for such activities including provisions to ensure that leachate and runoft from such operations does not
reach surface waters, Where leachate [rom such operations is collected for later land application, such a
waste stream should be analyzed for nutrient content and for integration into the nutrient budgeting.
The NMP Template should contain a reference to any applicable state law and/or state technical
standard requirements in the management of mortality disposal by burial or composting. A line should
be added at line 2 to identify the rendering facility used and the name of any separate transportation
company used to remove carcasses from the livestock facility to the rendering facility.

7. Diversion of Clean Water

Both the site plan and the Section VII narrative should address the total catchment arca of
outdoor exercise areas, calf hutch areas, open barnyards, other areas where animals are kept and silage
bunkers, which are subject 1o cither direct or indircct flow from precipitation, roof water, adjacent lot
runotl, etc. Calchment arca should be depicted using both a site plan marking borders of the catchment
area and a numerical total of the total catchment area. For existing sources, for each outdoor catchment
area where precipitation is directly or indirectly allowed for co-mingling with deposited animal waste
and/or silage leachate, the NMP Template should show the total amount of expected stormwater for a
25-year, 24-hour storm and the mcthods and the physical equipment, structures and conveyances by
which such contaminated stormwater will be managed, treated, collected for discharge, discharged after
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treatment, cte.  For filter strips that discharge to surface waters, such discharge points should be clearly
identified. The NMP Template should indicate whether all filter strips comply with state technical
standard design elements and operational requirements.

The NMP Template site plan map and map o all catchment arcas should show the relationship
between the catchment arca and any [eatures of surface streains, ditches or other conveyances that have
a potential to allow runol{ to escape to waters of the United States.

C. Changes to CAFOs’ Nutrient Management Plans

The proposal’s scope of “substantial” changes is too narrow because it does not speak to the
potential of pollutant runoff in pollutant-specitic form. See 40 C.F.R. § 122.42(c)(5)(iv). A
“substantial” change mnst also be considered a change that results in increased off-site loading to waters
of the United States or hydrologically connected groundwater in the form of increased nutrients,
ammonia, TKN, biological oxygen demand (5-day), total suspended solids, pathogens and other CAFO
pollutants.

New usc of filter strips with discharges to surface waters for process wastewater generated at the
site, use of wetlands as treatment and/or use of underground tile fields for disposal of wastewater should
be considered a substantial change that requires both permit authority and public review.

All NMPs should provide [or planned increases in the number of animals during a 5 year
individual permit, NOI, or Certificate of Coverage term. An NMP that contemplates a [uture increase in
the number of animals must provide for a quantitative review of the consequences of such an increase
and the conscquences for both long-term and peak waste storage capability, compliance with discharge
limitations at production arcas and conscquences for land application areas.

Any increase greater than a permit-term-cumulative 5% above animal population limits
previously articulated in the NMP at the time of NMP approval should be considered a substantial
change that must be subject to prior review by the permit granting authority and public review and
subsequent approval.

Construction of new/expanded animal housing units, outdoor animal exercise arcas and outdoor
barnyards, waste storage, treatment and management units all should be deemed substantial changes that
require both permitting agency and public review.

EPA’s optimism about the degree to which the permit and NMP can be written 1o anticipate
[uture management scenarios is probably unrealistic given the widely varying management conditions
implicit in animal agriculture and related soil/crop systems. Considerable variability would be expected
in a typical 5-ycar permit or certificate of coverage term. In addition, writing a NMP that encompasses
future management scenarios would be problematic because neither the public, nor the permitting
authority would know what practices any particular CAFO is implementing at a given time, making
cnforcement difficult. If EPA disagrees and includes this option in its revised rule, the CAFO must be
required to document which alternative practices it is using from the “menu” of combinations in its
NMP and the CAT'O must be required to submit documentation to the permitting authority of which
practices that it is implementing each time it switches practices, These additional provisions would
assist the permitting authority and the public with knowing what practices a CAFO is implementing and
also provide documentation that would make enforcement possible.
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EPA’s proposcd list of “substantial” changes requiring both permit granting authority and public
notice/public review fails to list soil-Phosphorus buildup beyond certain thresholds that would mandate
changes in both animal waste land application rates and determination of phosphorus agronomic rates.
See proposed 40 C.F.R. § 122.42(c)(5)(iv). Many states will have technical standards requiring
alteration of phosphorus management and changes in determination of agronomic rates under the
condition of excessive/very high soil test phosphorus.

EPA must ensure that the Clean Water Act NPDLES permit shield does not provide CAFOs with
authority to continue high rates of animal waste phosphorus application to lands that have crossed a state
technical standard soil test phosphorus threshold. The oceurrence of field-section soil tests crossing
such threshold must he deemed as an event triggering one of two outcomes:

o The applicant must be required to amend its permit to include land application rates that are
lower and in compliance with any state technical standard requirements governing high soil test
phosphorus land application management.

e The Applicant must alter land application rates and generate new NMP provisions for land
application commensurate with the changed field-scction soil test phosphorus management
requirements thar are already articulated in the permit, either as a policy or as contingent nutrient
budgets and land application limitations.

CAFOs must not be allowed to claim that existing land application rates for phosphorus that are
part of an existing permit/NMP authorize the facility to continuc applying at previous rates and still he
in compliance with the permit after a soil test phosphorus threshold sentinel event has taken place
indicating that soil phosphorus management must change.

FPA’s proposed list of “substantial” changed conditions at 40 C.F.R. § 122.42(c)}(5)(iv), as well
as all individual CATFO permit, NOI, Certilicate of Coverage “re-opener’” language, should take notice
of all watershed impaired water quality status changes (on the CWA Section 303(d) list) involving
numerical and narrative nuirient, total suspended solids, ammonia, nitrate/nitrite, minimum dissolved
oxygen and pathogen water quality standard violations, as well as narrative standard impaired status
from a failure o maintain a balance population ol aquatic flora and fauna or a failure of existing water
quality to support valid in-stream uses of a particular strcam seginent or body of water.

In addition, if evidence has emerged from any party that a CATFO operation has caused
impermissible water quality degradation of existing waler quality or that continued operation of the
facility jeopardizes outstanding national resource waters, such a condition should also be considered a
substantial changed condition and grounds for permit/certificate of cover re-opener provisions.

D. Procedures for Public Participation Prior to Permit Coverage

The CWA requires EPA and state permitting authoritics to provide the public with notice, an
opportunity to comment, and to a hearing on CAFO nutricnt management plans. 33 U.S.C. §§ 1342(a),
1342(b)(3), 1342(j); Waterkeeper at 503. We support providing the public with opportunities to
participate in reviewing and commenting on nutrient management plans for CATOs that would be
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regulated by either a general or individual permit. All such public notice procedures should be required
in regulations for binding state program clement approval, Iowever, as we articulated above, whether
particular clements in any CAFO’s NMP should be a term of its NPDES permit is not a question that
should he decided on an ad hoc hasis. Rather, all clements of a CAFO’s NMP must be included in its
NPDES permit.  In addition, the revised rule should include a provision that defines all NMP elements
that relate to BMPs and recordkeeping/reporting to ensure compliance with such BMPs as “effluent
data,” which is public information pursuant to CWA § 308(b).

Mandatory public notice and public information requircments for individual CAFO permits,
Certificates of Coverage and permit/certificate amendments in both existing and the proposed
regulations are not sulficicent to ensure and encourage public participation, which is a principle goal of
the Clean Water Act. EPA should amend its federal permit program clements and regulations for
minimum state program clements to require the following additional measures of public noticing of draft
CAFQ individual permit and general permit Notices of Intent (“NOI”) or Certificates of Coverage:

Applicants must be placed under a burden of certifying, as part of an administratively complete
application, that they have carried out the following public notice and information measures:

. Applicants must certify that they have notified all entities shown below that they have
applied for an individual CAFQ permit, NOI or Certificate of Coverage under a general
permit or permit/certificate amendment to the entities listed below;

. Applicants must be required to place a sign visible to the public from a public road at or
near the entrance to property at cach location where a production arca will be located that
notifies the public that a complete application has been submitted to the permitting
authority;?*

. Applicants must be required to place a complete copy of the draft individual CAFO
permit. NOI or Certificate of Coverage, permit/certilicate amendment, the application for
the permit/certificate and the required nutrient management plan ¢ither in the nearest
public library or nearest township or municipal government office at the time of the
public notice. The revised rule must require all puhlic notices to indicate the presence of
these materials at such locations.

. Applicants should be required to show that they have transmitted a copy of the official
public notice with the pending public comment period deadline indicated not later than 2

days after publication of the state public notice to all of the following entities:

o Property owners adjacent to both production arcas and land application arcas;

% Signs should be similar in format to the following;
http://info.sos state x. us/pls/pubireadiacSext. TacPage?s!-R&app—9&
=30&pt=: 1 &chr39&r-604. See Exhibit 17.

ep_tloc&p ploc—&pe-|&p tac-&ti
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o The principle responsible officer/elected official and Lhe responsible planning
official of the township and county in which the facility is located and the nearest
incorporated municipality;

o The principle county/intercounty health department officer in the peographic
jurisdiction where any production area or land application [iclds would be
located;

o The principle responsible officer of any municipal and/or private drinking water
system with surlace water intakes within 30 miles of a production arca or land
application area downstream in the respective watershed where such production
area and land application arca is located;

o All persons on a list of interested parties provided and maintained by the
permitting authority.

In addition, the permitting authority should notify the public via the permitting authority’s
website and an email notice that would be sent o interested members of the public.

We object 1o EPA’s proposal to let the permitting authority decide what an appropriate period of
time would be for public review of the NOT and proposed permit conditions incorporating the NMP.
IEPA must sclect a minimum timelrame to cnsure that the public has ample time o review a CAFO’s
NMP and to provide meaningful comments. The minimum public notice period required in 40 C.F.R. §
124.10 is 30 days, which is an appropriate minimum period of time for such review Lo take place.
Alternative options for {ixed time frames of less than 30 days are insufficient to afford the public time to
meaningfully participate in the process, particularly (or large facilitics with large numbers of animals
and numerous land application fields. Multiple production area facilitics with thousands of acres of
land application fields generally have nutrient management plans running to several hundreds of text
pages, maps and extensive data.  Any period less than 30 days will not allow meaningful public review
of such proposals. For public notice on state general permits, CAFO permitting rules and any permit by
rule approaches for genceral applicability, a minimum comment period of 60 days must be provided.

FPA should strike its proposed provision at 40 C.I.R. § 122.42(¢)(5)(v) allowing virtually any
change to be made by a CAFO owner/operator in an NMP, apparently including all substantial changes
listed at 40 C.I'R. § 122.42(e)(5)(iv). as long as EPA makes a decision that the changes “will not result
in increased runo(l of manure, litter, or process wastewater from the CAFQ.” Given the extreme
deference provided to state technical standards to set standards for land application, the failure to have a
clear process for determining the likelihood of “increased runofT™ will not ensure waler quality
protection. In general, as drafted, the proposed provision is problematic because it allows a {acility o
circumvent nearly all public notice and public participation for facilitics that could have significant
impacts on communities.

At a minimum, this provision simply should not apply to new and expanding CAFOs. However,
this provision could be applied in the case of NMP changes that are remedial actions intended 1o solve a
pre-cxisting problem, provided there is high confidence by the permitting authority that the problem will
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be remedied with a single step. 1ut, even under such circumstances this may constitute an evasion ol
other permit enforcement and consent order requirements that would allow the facility to inappropriately
escape penalties (or non-compliance. Furthermore, where a decision about no increase in runoll from a
planned change benefiting from the 180 day provision depends on temporary over-utilization of a
facility’s excess waste storage capability, such reliance should be precluded where the ultimate decision
leads to greater populations of animals being brought onsite that were not previously envisioned in a
prior NMP/permit approval.

1IV.  EPA’S PROPOSED EXPLANATION OF THE AVAILABILITY OF WQBELS
VIOLATES THE CWA AND IS ARBITRARY AND CAPRICIOUS.

EPA’s proposed explanation of the availability of Water Quality Based E(fluent Limitations
(“WQBELSs”) goes beyond the Second Circuit’s request for clarification of the availability of WQBELSs
to address CAFQ discharges in the way it proposed to limit the scope and applicability of WQBELs to
CAFOs. See Waterkeeper, 399 F.3d at 523-24. Instead, EPA’s “clarification” purports to (urther limit
the authority of state permit writers to rely on WQBLELs to remedy potential and continuing violations of
water quality standards attributable to CAFO discharges. The increasing erosiou of state WQBEL
authority directly contradicts the express mandate of the Clean Water Act that NPDES permits contain
WQBELSs whenever technology-based limitations are not sufficient to achieve compliance with water
quality standards. CWA § 301(b)(1)(C), 33 U.S.C. § 1311(b)}(1)(C). Indeed, the Act prohibits state
permitting agencies, aud EPA, from issuing NPDES permits that cannot cnsurc compliance with water
quality standards. 40 C.F.R. §§ 122.4(a), (d). EPA’s attempt to address the deficiencies identified by
the Secoud Circuit creates a structure that does not satisfactorily meet this legal mandate.

In the Proposed Revised Rule, EPA attempts to set (orth two different scenarios where it believes
that WQBELs may apply to CAFOs, depending upon the source of CAFQ discharges. First, WQBELs
are available as more stringent water quality-based controls on some, but not all, discharges from CAFQ
production areas. Second, WQBELSs may be available in response to some non-agricultural stormwater
discharges from land application areas. The net result of EPA’s proposal is to substantially limit the
availability of WQBELs as an allowable option for state permit writers faced with real and potential
water quality impairments caused by CAFO activitics.

A, Background: Frequency, Sources and Impacts of CAFO Discharges on Water
Quality

According to many sources, the primary pathway {or CAFO pollutants to local waters begins on
CAFQ land application areas.” Runofl of over-applied manure, direct discharges from ditches and tile
drains, and infiltration of pollutants into shallow groundwater are among the causes of surface water
contamination tied to land application areas.”® Together, these discharges have the potential to cause
both localized and widespread violations of water quality standards.

2 See, e. g, Daniel, T.C., et al., Edge of Field losses of Surface-Applied Animal Manure, Animal Waste and the Land-Watcr
Interface. (Kenneth Steel ed. 1995).

# See Woodside, Michael D. and Benjamin R. Simerl, “Land Use and Nutrient Concentrations and Yields in Selected
Streams in the Albemarle-Pamlico Drainage Basin, North Carolina and Virginia, USGS Open File Report 95-457, at *4,
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Existing technical standards in many states do not account {or intrusion into tile drains from soil
macropore transport below the root zone and entrainment of animal waste into tile drain risers and open
grate inlets. Soil macropores include wormholes, old root pathways, drought-related soil dessication
cracks, cte.” Application of animal waste to ficlds whilc tiles arc running frequently allows
uncontrolled and unmonitored entrainment of animal waste into field effluents through such field tile. ¥’
Mere obscrvations of ficld tile effluents without quantitative measurement of ctfluents cannot ensure
ctficacious control of animal waste entrained in field tile discharges.

Considerable control of field tile discharges could be achieved by prohibiting waste applications
during times when ficld tiles are running with drainage water, limiting maximum liquid waste
applications to less than 6000 gallons per acre per day and pre-plowing-disturbance of soils to disrupt
soil macropore transport before liquid CAFO wastes are applied. However. the CPA regulations do not
require these measures.”®

In North Carolina, nutrient and fecal coliform pollution attributed to industrial swine operations
has resulted in the addition of numerous stream and river stretches to the state’s 303(d) list. For
instance, a portion of the Haw River is impaired by excessive fecal coliform attributed to agriculture and
urban runoff. See North Carolina Water Quality Assessment and Impaired Waters List (2002 Imegrated
305(b) and 303(d) Report), Final (February 2003), Surface Waters Impaired Waters List at 4. ® Little
Contentnea Creek is impaired by tow dissolved oxygen attributable to, among other sources, “intensive
animal feeding cperations.” /d. al 45. The Trent River suflers from the same impairment, again duc to
“intensive animal feeding operations.” /d. at 46. Numerous other river and creek portions of the Neuse
River Basin have been listed as impaired, some by fecal coliform, and other pollutants attributed 1o
agricultural, including intensive animal feeding operations, and other sources. See id. at 42-52.

CEPA Region Six has conducted some of the most telling analysis of the water quality impacts
associated with CAFO production area discharges, primarily lagoon overflows associated with chronic
or severe rainfall. Many of the CAFOs analyzed by Region Six were constructed in compliance with the
then, and current ELG, which allows discharges [rom production areas designed, operated and
maintained 1o meet the 25-year, 24-hour stormn standard. The regulations place no limit on the number
of discharges trom an individual facility, nor on the pollutant loadings in these overflows.

attached at Exhibit 18; Daniel, T.C., et af,, “Effcct of Extractabie Soil Surface Phosphorus on Runofl Water Quality,”
Transactions of the ASAL: 36(4). 1079-1085 (1993), at 1079 er s¢q., attached at )2xhibit 19.

* See Comis, Don, Smoking Out Worms. Agricultral Rescarch, Sepr. 2005, ar 10-12, atrached at Lixhibit 20,

* Sce, e.g, Geohring, Larry . . ct al., Preferential Flow of Liquid Manure to Subsurface Drains, Drainage in the 21st
Century: Food Production and the Environment, Proceedings of the Seventh Annual International Drainage Symposium,
March 8-10, 1998, at 7, attached at Exhibit 21; Cook, M.J. and J.L. Baker, Bacteria and Nutrient Transport to Tile Lines
Shordy after Application of Large Volumes of Liquid Swine Manure, Transactions of the ASAE, Vol. 44(3): 495-503 (2001).

# See Harrigan, Tim, Manure Application on Tile-Drained Cropland, Michigan Dairy Review, January 2005 at10-12,
attached at Exhibii 22.

* Available at http://h20.enr.state.nc.ustmdl/Docs 303/2002/2002%20Integrated%20Rept.pdl
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LPA Region Six calculated that, based on historical weather data, overflows from CAOs
designed to meet the ELG would occur once in some areas once every 2 years, more frequently in other
areas. See Memorandum, Kenneth Hulfman 1o Jack Ferguson, Estimated Frequency of CAFO Holding
Pond Overflows Caused by Chronic Rain Events, April 8, 2003, attached at Exhibit 23. The Region
staff’s analysis of overflow discharges in Region 6 revealed that these regularly expected events have a
tremendously detrimental impact on water quality. BODs, ammonia nitrogen and fecal coliform
concentrations in these overflows exceeded state water quality standards in Oklahoma and New Mexico
by several orders of magnitude. See¢ Memorandum, Kenneth Hulfman to Jack Ferguson, Water Quality
Violations Caused hy Wer Weather CAFQ Lagoon Overflows, July 16, 2002, attached at Exhibit 23.

B.

‘The Clean Water Act and its implementing regulations explicitly prohibit the issuance of NPDIS
permits that allow discharges that violate applicable water quality standards. See CWA § 301(b)(1).
Specifically, state permitting agencics are prohibited from issuing a permit “when the conditions of the
permit do not provide for compliance with the applicable requirements of CW A, or regulations
promulgated under CWA.” or “when the imposition of conditions cannot cnsure compliance with the
applicable water quality requirements of all affected states.” 40 C.F.R. §§ 122.4(a), (d).

The CWA requires state permitting agencies to incorporate WQBELS into NPDES permits
whenever technology-based limitations are not sufticient to achieve compliance with water quality
standards. CWA § 301(b)(1)(C); 40 C.F.R. § 122.44(d)(1). Indeed, NPDES permits must include
WQBELS if the permitting authority concludes that technology-based effluent limitations, the minimum
level of control imposed in a permit. arc insufficicnt to achicve compliance with water quality standards.
Id.

The Second Circuit directed EPA to “explain whether or not, and why, WQBELs are needed to
assure that CATO discharges will not “interfere with the attainment or maintenance of [water quality
standards].” Warerkeeper, 399 F.3d at 523. The court, however, recognized that WQBELs may not be
available to address agricultural stormwater discharges; obviously, the court’s directive must be read
within the context of its approval of EPA’s agricultural stormwater definition. See id. at 522.

In approving of EPA’s agricultural stormwater definition, the court maintained that “the Rule
holds CAI'Os liable for most land application arca discharges,” but found that “where a CAFO has taken
steps to ensure appropriate agricultural utilization of the nutricnts in manure, litter and process
wastewatcr, it should not be held accountable for any discharge that is primarily the result of
‘precipitation.’” Waterkeeper, 399 F.3d at 508-09.

The net result of this holding is a recognition that a limited subset of CAF() land application area
discharges, those that are “primarily the result of precipitation,” shall not be subject to NPDES controls,
including the ELGs relevant to particular CAFO categories. EPA’s proposed response improperly
expands on the court’s relatively narrow understanding of the nature of agricultural stormwater
discharges and the availability of WQBFELS to address remaining land application arca discharges. Fhis
over-reaching is most fundamentally apparent in the statement in EPA’s preamble to the Proposed
Revised Rule that “in most instances, a CAFO’s requirement to meet technology-based permit limits
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that require manute to be applied at appropriate agricultural rates should climinate all or most dry
weather discharges.™ 71 TFed. Reg. 37758. EPA’s failure to recognize the frequent, in many cases
regular, discharges from land application area tile drains, ditches, swales. and water control devices
fosters an incorrect impression that these discharges are somehow covered by the agricultural
stormwaler exemption and not subject to WQBELs. Nothing could be further from the court’s directives
and the CWA’s insistence that permitted discharges cither be prohibited altogether or subject to
WQBELs when they reach impaired waters or when they have the potential Lo violate water quality
standards. CWA § 301(b)(1); 40 C.F.R. §§ 122.4(a), (d).

Fundamentally, EPA has not clarified how it or delegated state agencies will resolve this
essential charge of the Act within the context of CAFO NPDLES permits that are chiefly buill around
NMPs. This is especially true given the exclusion of precipitation-related discharges from land
application arcas covered by such NMPs. Under EPA’s proposal, by operation of its current definition
of agricultural stormwater, WQBELSs arc unavailable to address the water quality impacts of these
statutorily defined non-point source discharges. 71 Fed. Reg. 37758. Because NMPs (orm the core
permit measures intended to address discharges of manurc and wastewater discharges from land
application (as well as reflecting the technology-based ELGs), EPA’s proposal deprives state permit
writers of the authority to implement any more stringent control measures intended to ensure that land
application arca discharges do not causc or contribute to violations of water quality standards, in
compliance with 40 C.F.R. § 122.44(d)(1).*° In the context of CAFO permitting, the ELG that offends
the Act by providing insufficicnt compliance with water quality standards is the very same device that
takes the offending discharges out of NPDES coverage altogether.

C. Nutrient Management Plans Cannot Assure Compliance with Water Quali
Standards.

Under EPA’s 2003 Rule, CAFOs are required to develop and implement NMPs that arc tied o
“appropriate agricultural utilization,” derived with reference (o state technical standards for the
agronomic uptake of nutrients, prioritizing nutrient removal through maximized crop yicld cte. 40
C.F.R. §412.4(c). In practicc, these state technical standards arc often based upon or derived from
NRCS Conservation Practice Standards such as NRCS CPS 590 or 312. and rates published by the
agricultural departments at land grant universitics, See, e.g., New York State Department of
Environmental Conservation, General Permit (GP-04-02, State Pollutant Discharge Elimination System
(SPDES) General Permit for Concentrated Animal Feeding Operations (CAFQs), at | 13 In general,
these standards are focused on maximizing crop yicld with the nutrient potential contained in applied
manure. At best they have a sccondary relationship to ensuring that CAFO land application does not
causc discharges adverse to water quality standards, NRCS CPS 590, for cxample, contains “Additional
Criteria to Minimize Agricultural Non-peint Source Pollution of Surface and Ground Water Resource.”
While these criteria purport to respond to manure application in “arcas with an identified or designated

* Despite the residual statc authority enshrined in CWA § 510, in 22 states, the permitting agency is prohibited by state law
or regulation from issuing NPDES permits or regulations that impose more stringent requirements thaa those adopied by
EPA

1 Available at http:¢/www.dec.state.ny.us/website/dow/gp0402permit.pdf.
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nutrient-related water quality impairment,” the response indicated is tied both to an asscssment of
phosphorus or other nutrient loss, with the potential that recommended practices for limiting this loss
may be implemented. See NRCS CPS 590, at page 4, attached at Exhibit 24. No response is indicated
when water quality impairments are the result of contamination by other CAFO pollutants such as fecal
coliform. An NMP based on CPS 590 comprehensively falls far short of the CWA’s mandate to “ensure
compliance with the applicable water quality requirements of all affected States.”™ 40 C.F.R. §122.4(c).

Moreover, there is no mechanism either in rule or in practice whereby EPA approves statc
technical standards and conservation practices prior to their implementation and their use in permitting
programs and in CAFO owner/operator nutrient management plans. There is no evidence in the
administrative records for either the 2003 Final Rule or the Proposed Rule that EPA has reviewed state
technical standards, conscrvation practices and Land Grant University recommendations presently in
place. In the absence of such review, it is arbitrary and capricious for EPA to find that implementation
of such state standards and practices will “ensure appropriate agricultural utilization.”

EPA refused to promulgate any technical standards lor nutrient management in cither the 2003
Final Rule or the Proposed Revised Rule. In the absence of EPA issued national standards, and as a
result of EPA’s deference to state developed technical standards, there is no effective nationally uniform
detinition of the term to “ensure appropriate agricultural utilization.” Nothing in place in EPA’s
national CAFO regulations will guarantee, with the degree of certainty suggested by the word “cnsure.”
that such agricultural utilization will actually take place and is, in fact, mandated in nationally uniform
EPA standards.

Absent such national EPA regulations governing nutrient management and the concept ol
“ensure|ing] appropriate agricultural utilization,” therc can be no agreed upon method for actually
measuring the assured level of “ensure[ing]” the achicvement of “appropriate agricultural utilization™ or
measuring these concepts by cither quantitative and qualitative mecthods. EPA cannot assure agreement
or shared consensus on the development of standards that assure “appropriate agricultural utilization™
among state environmental and agricultural agencics, CAFO owners/opcrators, their cmployees and
consultants, Land Grant University crop/soil/animal scicnce departments that reccommend waste and
fertilizer application rates, soil test laboratories, agricnltural extension agents, NMP planners, USDA
and state agriculture departments, or the other individuals whose participation is required by the current
CAFQ regulatory scheme.

There are considerable variations between the states® definition of agronomic uptake rates for
manure nutrients und how such rates arc derived. While virtually all Land Grant Universities publish
recommended fertilizer rates, such rates will mostly be determined through field trials to attain a
particular crop production rate along with inherent process nutrient losses. The proclivity of the actors
involved will be for Land Grant University crop and soil science departments to term their fertilizer

* For instance, a recent study demonstrates that farmers do not consistently understand the manure application rates ol
typical farm equipment, and often rely on visual estimates that could result in application of livestock waste at twice the
desired rate. See K.M. Manel and 1.D. Slates, Farmer Estimates of Manure Application Rates, Ninth International Animal,
Agricultural and Food Processing Wastes Proceedings of the 12-15 October 2003 Symposium (Rescarch Triangle Park,
North Carolina USA},at 200-203, attached at Fxhibit 25.
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recommendations as agronomic rates. There isn’t any agrecment among states that the crop nutrient
removal rate....the actual uptake of nutrients by crops at a certain field production level that can be
measured by nutrients found in the plant products...is the “agronomic rate.”

T'wo other problems plague NMPs developed to meet these diverse state technical standards.
First, “appropriatc agricultural utilization™ cannot be achieved if any significant percentage of applied
nutrients are escaping the root zone, either from runoff, evaporation to air pollution, from transport away
from the ficld in field tile discharges or from migration in the soil to points betow the root zone.
Secondly, as evidenced in the language of NRC CPS 590, the language used to guide the development
of these NMPs often fails to establish mandatory requirements, instead expressing desired outcomes in
terms of “should” or other discretionary terms. As a result, the provisions of an NMP constructed
around such standards become difficul, if not impossible, to enforce, depriving EPA, state agencics, and
citizens of the ability to assure compliance with water quality standards.

EPA has provided no means of measuring cither the level of certainty of “ensuring™ this concept
or the degree of “appropriate agricultural utilization.” “Ensuring appropriate agricultural utilization”
cannot be assured merely by unverificd and unsupported owner/operator statements. “Ensuring
appropriate agricultural utilization” must be verifiable on the basis of the simultaneous high percentage
maintenance in the root zone of N, P>Os and K and minimal losses to locations outside of the root zone.
Nothing in the Proposed Revised Rule provides any real basis for assuring the achievement of “cnsuring
appropriate agricultural utilization.”

D. WOBELSs and New Source Swine, Veal and Poultry Opcrations

EPA’s proposal “claritics” that WQBELSs are allowed when state permit writers scek to address
discharges from CAFO production areas, cxcept in the case of discharges from new source swine, veal,
and poultry CATOs designed, constructed, and operated to comply with the NSPS ELG at 40 C.I'.R. §
412.46(a). 71 Ted. Reg. 37758. In these instances, EPA maintains that because these facilities are “zero
discharge™ operations, there are no discharges that can be redressed through the imposition of additional,
walter quality-based discharge limitations. 1PA’s position is thoroughly undermined hy the ageney’s
admission, in the Preamble and in its public meeting presentations, that despite the intended zero
discharge ctfluent limitation attached to these facilities, discharges may in fact occur, and may, in fact,
be covered (or excused) hy an expanded upset/bypass provision. “If a facility has complied with all of
the specified site-specific design. construction, operation, and maintenance components of such a
system...it would be deemed to be in compliance with the no discharge requirement cven in the event of
an unanticipated discharge.” 71 I'ed. Reg. 37760. The oxymoron here - zero-discharge facilitics that are
allowed to actually discharge - undercuts EPA’s attempt to deny state permit writers the ability to
implement WQBELSs to address the water quality impacts of these anticipated discharges. As a result,
EPA’s withdrawal of WQBEL authority for these discharges is arbitrary and capricious.

State permitling agencies may choose to respond to these discharges cither through structural and
operational changes expressed as permit effluent limitations or through the imposition of WQBELSs.
EPA should not foreclosc the latter option on the false premise that facilities intended to meet the zero-
discharge will actually do so.
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E. Recommendation

EPA’s proposal represents an impermissible retreat from the CWA’s mandate that all NPDES
permits, including those issued to CAFQOs, incorporate more stringent WQBELs whenever necessary to
assure compliance with water quality standards.

EPA must take affirmative steps o ensure that state, and federal, permit writers retain their
significant authority to implement WQBELs whenever a CATFQ proposes to discharge 1o a water body
that is not meeting water quality standards, when the potential exists for the CAF(Q discharge to violate
water quality standards, or when violations of these standards can be attributed to the land application of
manure at a CAT'O, even when the source claims that its only discharge is “agricultural stormwater.”
Specifically, EPA should encourage states to impose waler quality-based conditions as a matter of state
law, and should explicitly clarify that state permitting agencies must consider water quality standards
when cstablishing state technical standards that will determine what land application practices will
quality to consider polluted runoff to be “agricultural stormwater.”

Statc permit writers should also be encouraged to utilize state law for WQBELs implemented
through state technical standards. Local statutes and regulations oficn provide the immediate authority
for state-issued NPDES permits, and expand on the baseline authority and requirements issued by US
EPA. While EPA may not properly require permit writers to adopt limitations based on state law, it may
not properly deny the availability of such limitations under CWA § 510. EPA’s proposal implicitly
suggests that all WQBELSs are unavailable for land application area discharges, when, in fact, state laws
in many instances provide a broader basis for the imposition of these limitations. EPA must revise its
final preamble language to reflect the availability, and potential necessity, of WQBELs grounded in state
law.

V. EPA’S PROPOSAL FOR NEW SOURCE SWINE POULTRY, AND VEAL
OPERATIONS IS ARBITRARY AND CAPRICIOUS BECAUSE IT WOULD CREATE
AN EXCEPTION TO THE ZERO DISCHARGE STANDARD.

The Clean Water Act explicitly provides EPA with the authority to issue “zero discharge”
effluent limitations and permits to prevent discharges of pollutants and to effectuate the “zero discharge™
directives of CWA §§ 301(b)(2)(A) and 306(a)(1), 33 U.S.C. §§ 1311(b)(2)(A) and 1316(a)(1). CWA §
306(a)(1) requires EPA to set standards of performance for new sources “which reflects the greatest
degree of cffluent reduction which the Administrator determines to be achievable...including, where
practicable, a standard permitting no discharge of pollutants.” /d. (emphasis added.) These standards
must be set for new facilities “from which there is or may be the discharge of pollutants” CWA §
306(a)(3) (emphasis added.) This section of the Act specitically applies to “feedlots,” or CAFQs. CWA
§ 306(b)(1)(A). All new poultry, swine, and veal CAI'Os must apply for NPDES permits in order to
implement the zero discharge effluent limitations contained in 40 C.F.R. § 412.46. Moreover, all new
poultry, swine, and veal CAFOs must be required to meet the zero discharge standard, without
exception.

We are concerned that EPA’s latest compliance alternative proposal for new source swine,
poultry, and veal operations is yet another attempt to creale an exception from the zero discharge
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standard. EPA’s proposal would allow discharges as long as a facility complies with construction,
operation, and maintenance best management practices (“BMPs”) developed for the facility. Because
new sources must be held to higher standards than existing sources, not to mention EPA’s indication that
an upset or bypass defense may be available for a new source to escape liability (or discharges caused by
extreme weather events, the proposal o design site-specific BMPs [or open storage structures must be
dropped from the final rule.

We oppose EPA’s attempt to create a means for new sources to evade the zero discharge
standard by substituting a modeling exercise and ongoing compliance with the assumptions used for
such a modeling exercise as a de facto final determination of design compliance requirements for no
discharge of manure, litter or process wastewater from the production area, cven in the face of an actual
discharge. See 71 'ed. Reg. 37760.

EPA’s proposal to afford operators of new sources such a shield against discharges appears to be
absolute and is reminiscent of the metaphor of a physician who claims that the treatment of his patient
was successful, but the patient died. Indeed, as proposed, mere compliance with the BMPs would
shield a new source from liability for discharges from the production area, even absent any precipitation
on the day the discharge occurs.

EPA’s approach allowing an absolute defense (or virtually any discharge from a production area
wasle storage Jacility merely on the basis o a CAFO operators compliance with the design, operation
and rnaintenance assumptions made in the modeling exercise is arbitrary, capricious, and contrary to
Congress’ instruction to require new sources to meet higher standards than existing sources. Indeed, this
approach sulters the same problems as the 100-year, 24-hour compliance standard alternative that was
rejected by the Second Circuit in Waterkeeper because the BMPs contemplated are not the equivalent of
zcro discharge. This approach is an attempt to define a modeling exercise as a pro forma substitute to
meeting actual eftluent standards in practice. It is an attempt to substitute a non-control practice of prior
modeling for maintaining operational responsibility and judgement in the present in response to
potentially changed conditions when a CAFO operator operates their waste storage pond at a high
proportion of its overall capacity in the face of potentially unusual weather conditions. The shield may
even have the potential of rescuing CATO operators [rom enforcement [ollowing catastrophic failure of
wastewater storage ponds or unanticipated soil infiltration/liner failure and groundwater transport and
subscquent surface water contamination, particularly for waste storage ponds built directly adjacent to
stream surface waters and site drains (a common occurrence).

In addition, neither of the two papers by Moffit cited (DCN 1-01233 and DCN 1-01224) by EPA
as a basis for the proposed modeling demonstration to develop alternative BMPs addresses advanced
CAFO waste treatment technology. The model mercly addresses traditional CAFO waste
pond/production arca/land spreading area/weather climate relationships. The model does not account
for process mallunction and excessive precipitation-related throughputs in an advanced waste treatment
system and the disruption of such waste treatment systems. 'he preamble to the Proposed Revised Rule
asserts that such modeling would address advanced waste (reatment systems when it does not. No
aspect ol the two Moffitt papers addresses advanced CAI'O waste treatment systems. As a result, any
application of the Motlitt paper concepls as embodied in the proposed rule language at 40 C.F.R. §
412.46(a)(1) to advanced treatment systems and exceptions to their operation must be rejected. Even the
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July 2003 Moffitt paper recognizes that the SPAW model is not suitable for “field level use.”
See Moffit at DCN 1-01233. at 3-4. Thus, EPA should not allow use of such modeling to design
alternatives to the no discharge standard.

The AWM model requires 30 years ol monthly precipitation data and the SPAW model
requires 30 years of daily precipitation data.  However, there are many locations in the United
States where such precipitation data are not available and the use of other nearby precipitation
data as a substitute will introduce a level of error that may be problematic. EPA never evaluated
the practical consequences of the precipitation data availability issue and potential error from
data substitutions on the error span of the modeling exercise.

The “demonstration” in the Mottit paper indicated:

SPAW calculated daily rainfall runoff and pond volumes (depths) for each day of
the 30 year period.  The assumption was made that the pond would be operated
near empty during the periods when effluent could be safely removed. This was a
simplifying assumption, but may not reflect reality at some of the locations
evaluated.

Moffit at DCN 1-01233, p. 5. This is thus an example of the error that would be introduced by
actual practices that would affect model assumption compliance.

Nothing in the two Moffit papers actually carried out the process described by EPA in the
proposed regulation at 40 C.F.R. § 412.46(a)(1) for the [acilitics described in the Molfit Papers.
The model validation study in the 2004 Moffitt paper was only carried out for 3.5 years.

Nothing in either Moffitt paper carried out a 100-year SPAW cvaluation as contemplated in the
proposal.

EPA cited some additional case studics where a two week pump down of waste storage
lagoons was required in the simulation. However, rapid application of wastes to lands in such a
short time may be incompatible with certain land application waste pollution prevention goals in
many cases.

We also question the enforccability of the proposed alternative BMPs when a new source
has a discharge, particularly considering the fact that OMB deleted the language in the proposal
stating that a new sourcc CAFO sccking alternative BMPs would be required to obtain an
individual permit. Certainly, the only means to enforce alternative BMPs that are tailored for a
specific facility is to require the facility to obtain an individual permit that includes record
keeping and monitoring to demonstrate compliance with the BMPs.

The Moffitt paper further emphasizes that quick contingent action is necessary in many
cases to avoid pond overflows even assuming use of AWM-SPAW modeling:

The SPAW analysis points out the need for contingency planning in the CNMP

process. While the AWM designed waste storage ponds provide adequate runoff
storage in the majority of years, there will be those occasions where pond levels
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will need (o be lowered in less than ideal conditions. In addition to a strategic
nutrient management plan that identifies intended nutrient use which matches
designed storage periods, there will need to be a tactical management plan that
identifies operations for wastewater application during what would normally be
non-application periods. Managing the unusual and the unpredicted cvents will
be key to good nutrient management planning.

2003 Mottt paper at 9.

However, EPA’s proposed revisions to the NSPS for swine, poultry, and veal could allow
an operator to claim that compliance with the modeled BMPs is compliance with the NSPS,
notwithstanding a discharging production area pond and the failure of the operator to excreise
short term management due diligence for unanticipated pumping needs.

VI. EPA'S TREATMENT OF BCT FOR PATHOGENS DOES NOT COMPLY WITH
THE SECOND CIRCUIT MANDATE, THE CLEAN WATER ACT OR THE
ADMINISTRATIVE PROCEDURE ACT.

Manure contains pathogens. Humans may contract a number of discases, including
salmonellosis, cryptosporidiosis, and giardiasis, from contact with manure. Symptoms range
from headaches to abdominal gas and pain, to fever, to even death. The very old, the very
young, peoplc with compromised immunc systems, and pregnant women are most susceptible to
disease from manurc pathogens.

Humans are most often exposcd to manure pathogens via water—from both contaminated
recreational waters and from contaminated drinking water supplies. When manure is applied to
land just hefore a rainfall event, under saturated conditions, or over-applicd it can run olf,
contaminating surface waters and wells. Overflowing manure storage pits, basins, channels, and
ponds can contaminale surface waters and wells. Faulty storage facilities may also jeopardize
walter quality il manure percolates to groundwater or aquilers. Inappropriale manure storage,
transport, and trcatment put all waters at risk of contamination. The threats (o human health
from pathogens in animal waste underscore the necd for EPA to develop a technology-based
standard to reduce pathogens in CAFO wastes and our waters.

The comments below set forth our concerns regarding EPA's failure to follow fully the
{cgal requircments in cstablishing the pathopen rule. These comments outline numerous ways
that the pathogen rule docs not meet the requirements of the Waterkeeper decision, the Clean
Water Act or the Admiuistrative Procedure Act (“APA”™). In short, the EPA's determination of
BCT is arbitrary and capricious, an abuse of discretion and/or not in accordance with law.

A. CWA § 304's BCT Requirement and the Second Circuit Mandate
In establishing BCT etfluent limitations, EPA must consider:

... the reasonablencss of the rclationship between the costs of attaining a
reduction in efflucnts and the effluent reduction benetits derived, and the
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comparison of the cost and level of reduction of such pollutants from the
discharge from publicly owned treatment works to the cost and level of reduction
of such pollutants from a class or category of industrial sources . . . .

CWA § 304(b)(4)(B).

The Act also specifies that in establishing BCT effluent limitations, consideration be
given to the age of equipment, production processcs, energy requirements, and other appropriate
factors. Id.

In Waterkeeper, the court held:

‘The Environmental Petitioners next claim that the EPA's failure to adopt any
requirements specifically designed to reduce pathogen discharges violates the
Clean Water Act and is otherwise arbitrary and capricious in violation of the
Administrative Procedure Act. We agree with the Environmental Petitioners in
part. . ..

In our view, however, the CAFFO Rule violates the Clean Water Act because the
ILPA has not made an affirmative finding that the BCT-based ELGs adopted in the
CATLO Rule do in fact represent the best conventional pollutant control
technology for reducing pathogens. The EPA may well determine, within the
bounds of its discretion, that the ELGs otherwisc adopted by the CAFO Rule do
in fact represent the best conventional pollutant control technology for reducing
pathogens. It may well be the case, to put it slightly differently, that the EPA
determines, after considering all the relevant factors, that the ELGs otherwise
adopted by the CAFO Rule will dircctly-not just incidentally-reduce pathogens
and do so better than any other pollutant control technology. But we cannot,
consistent with the Act, allow the EPA to avoid imposing any other pollutant
control technology without an express finding in this regard. The Act regnires that
the EPA select the best pollutant control technology for reducing pathogens, and
we must enforce that requirement. . . .

Accordingly, we grant the petition to the extent that Environmental Petitioners
challenge the EPA's failure to impose FLGs specifically designed to reduce
pathogens in CAFO discharges as a violation of the Clean Water Act.

Waterkeeper, 399 F.3d at 518-19 (fn. omitted, italics in original, underline added).

Thus, the court ordered EPA to establish BCT eflluent limitations for pathogens. EPA
claims to have done this in the instant rulemaking. However, as set forth below, EPA applied an
invalid test for BCT or the test was not applied properly. EPA's finding that the BPT scheme it
devcloped for CAFOs also constituted best conventional pollutant control technology, and
EPA's rejection of other pathogen controls, were arbitrary and capricious and contrary to the
evidence before the agency.®

3" The Second Circuit noted that EPA admits that pathogens have adverse environmental cffects. Waterkeeper, 399
F.3d at 518-19. The adverse effects of pathogens, and in particular fecal coliform, arc sct forth in the prior CAFOQ
rule preamble and rulemaking record. which are incorporated. This includes but is not limited to EPA's
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B. EPA's Consideration of Alternatives and Conclusions

In the proposed revised rule, EPA discusses what it describes as options 3, 5, 6, and 7
from the 2003 rule plus four other technologies. 66 Fed, Reg. 37764. The following options
werce considered.

1) Anaerobic Digestion: Option 6 in 2003;

2) Fluidized Bed Incinerators;

3) Chemical Disinfection;

4) Deep Stacking and Composting of Poultry Litter and General Composting Practices;
5) Ground Water Controls: Option 3 in 2003;

6) No Discharge Option: Option 5 in 2003;

7) Production Area Management Practices: reducing catastrophic spills: and

8) Land Application Timing Restrictions: Option 7 in 2003.

Production area management practices were not evaluated in the POTW and industry
cost-ellectiveness tests because “EPA has not identified any additional production area
management practices that will result in additional reductions of pathogens.” /d. Fluidized bed
incinerators, deep stacking poultry litter, and chemical disinfection were also not evaluated using
the POTW and industry cost-ctfectivencss tests because none of them were found to be
technically feasible. /d. at 37766.%*

Anaerobic digestion, ground water controls, the no discharge option, general composting
practices, and land application timing restrictions were [irst considered under the POTW test
devcloped in an EPA 1986 rule. In the “1986 BC'T methodology. the two conventional
pollutants used in calculating the POTW pollutant removal benchmark are BOD [Biochemical
Oxygen Demand] and TSS [Total Suspended Solids].” fd. at 37768. EPA concluded that they
all failed because “[i]n all cases, the POTW benchmark is lower than the cost per pound of
conventional pollutants removed by the candidate technology.™ Id. at 37770.

‘Next, a second POTW test was done specifically for fecal coliform—the “pathogen
rule.™” Under this test, anaerobic digestion for swine and land application timing restrictions for

cnvironmental assessment and studies on cdge-field loading and numerous public comments. See, e.g., Sicrra Club
comments on 1[/21/01 NODA at 6; ED commenis at WK JA 1492-95. Thal is also demonstraled by the CWA
305(b) reports and 303(d) lists of numerous states, which are in EPA’s possession, and which arc also incorporated.
In the remand proceedings, these commenters submiticd 10 EPA additionai information on the harm of pathogens
And, see Exhibit 26 attached (Rosc. Dept. of Fisherics and Wildlite Michigan State University, Risks (o Human
Health Associated with Water and Food Contaminated with Animal Wastes, August 16, 2005).

 Chemical addition for disinfection refers Lo chlorine and ozone. which were rejected by EPA with a conclusory
analysis stating that they would be too costly and involve too high a level of maintenance operator skill. This
conclusory approach makes review and comment on EPA's findings virtually impossible.

** “The Second Circuit directed EPA to make an affirmative finding that the BCT-based ELGs adopted in the 2003
CAFQ yule do in fact vepresent the best conventional pollutant control technology for reducing pathogens,
specifically fecal coliform. Although fecal coliform is not typically used in BCT cost calculations, in light of the
Second Circuit's direction and the flexibility inhcrent in the BCT methodology. EPA developed procedures to
evaluate cost-reasonableness for fecal coliform removal for this industry. Therefore, 1oday's proposal includes an
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swine passed. /d at 37772. These two candidate technologics then passed on to the industry
cost-e[lectiveness test. Both failed. /d at 37773.

C. EPA’s Economic Analysis is Flawed.

We hereby incorporate, as if repeated verbatim hercein, the attached comments of Judson
Jaffe, an economist, See Exhibit 27 attached. His report establishes that EPA’s methodology and
conclusions for establishing BC'T" [or the CAT'O industry, i.e. the new "pathogen rule," are
flawed for many reasons, including but not limited to:

1. EPA’s TFailurce to Correctly Calculate the POTW Benchmark for Fecal
Coliform Profoundly Attects Its BC'T Cost-Reasonableness Conclusions;

2. EPA’s POTW and Industry Cost Benchmarks tor Fecal Coliform Removal
Reflect Either a Calculation Error or a Fundamental Misunderstanding of
the Difference Between Incremental Costs and Changes in Average Cost;

3. EPA’s Industry Cost Benchmark for Fecal Coliform Removal is Tncorrect
Because it is Based on the Incorrectly Calculated PO'TW Benchmark;

4. Even with EPA’s Incorrectly Calculated Benchmarks, All Swine
Technologies Achieving Incremental Fecal Coliform Removal Pass the
Two-Part BCT Cost Test for 'C Removal;

5. Several Candidate "I'echnologies Otfer More Cost-Effective I'ecal
Coliform Removal Than Both the BPT and Secondary Treatment at
POTWs: and

6. The Results of the Corrected T'wo-Part BC'T Cost Test Are Inscnsitive to

Significant Changes in the Candidate Technologies’ Effectiveness in
Removing Fecal Colitorm.

The conclusions reached by Mr. Jaffe, at outlined in his report, reveal that EPA’s BCT
determinations are fatally undermined by numerous and substantial errors in its analytical
methodology and calculations. Commenters request that EPA make corrections to all the
analytical flaws identified by Mr. JalTe. We [urther request that IPA re-calculate the values lor
incremental cost-e[fectiveness ol fecal coliform for each ol the technologies identilied by FPA in
its proposal, as well as those identified by Commenters herein. We note that, based on Mr.
Jafte’s preliminary analysis, corrected calculations would enable nearly all of EPA’s designated
technologies 1o past the both the POTW test and the Industry Cost Test.*® Further analysis of

additional set of cost comparisons to directly account for pathogens by specifically including fecal coliform, the only
conventional pollutant that is a possible pathogen. . . The proposed approach parallels the two-part cost-
reasonableness test conducted above for pounds of conventional poltutants, but here, pounds of conventional
pollutants is replaced by colony forming units (“CFU”) of [ecal coliform.” 71 Fcd. Reg. 37744, 37771

3 See Jaffe Report, attached at Exhibit 27
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other technologics with the demonstrated ability to remove fecal coliform from livestock waste
may reveal that they oo pass the relevant portions of a corrected BCT analysis. Having
correcled its analysis, we tben request that EPA issue a new determination that identifics one or
more candidate BCT technologics that achieve greater fecal coliform reductions than achieved
by the BPY technologies identified in the 2003 Final Rule.

D. EPA's POTW Test is Invalid as Applied in this Case.

1. Under the Legislative History, the POTW Test Is Not a Controlling
“First Test.”

In the instant rulemaking, EPA concludes that “[o]nce the candidate technology fails the

POTW test, the candidate technology lails the cost-reasonableness test. The industry ¢ost-

effectiveness test (the second test for determining cost reasonableness) is only relevant if the
POTW test (the first test) is passed.” 71 Fed. Reg. 37744, 37770 (emphasis added). Thus, EPA
has in effect created a "POTW or Nothing” test for the technologies which did not pass the
POTW test. As set forth above, those are ground water controls, the no discharge option and
production arca management practices on reducing catastrophic spills. (Tn addition, EPA
wrongfully rejected fluidized bed incinerators, chemical disinfection and decp stacking and
composting without even giving them the benefit of the POTW test.)’”

The legislative history ol the 1977 Amendments to the Clean Water Act (hereinafter
Amendments) provides no justitication for EPA’s conclusion that the POTW test is
detcrminative in this situation and actually indicates EPA's position is crroncous.

The language in the legislative history referring to 304(b)(4)(B) focuscs on the tests
finding a cost to industry that is reasonable. None of the legislative history says that the POTW
test is an initial threshold for reasonableness; to the contrary, it indicates that it should not be.
Therefore, simply failing the POTW test cannot justify rejecting a technology because the cost is
allegedly unreasonablc.

Senator Muskic's remarks during the Senate debate on Agreement to Conference Report
on H.R, 3199 are a good example.

Under the amendments to section 304 effluent guidelines for conventional
pollutants are subject to 4 new cost effectiveness test. . . The bill provides as
a basis comparison of the costs for industry to the costs for municipalities.
Clearly, if the cost of achicving a certain level of reduction of conventional
pollutants for industry is lcss than the cost of achicving a similar level of
reduction for a community, it would be reasonable. ... The contrary is not
necessarily so. One could well pose a case the cost of achicving a reduction

7 In the instant rulemaking EPA found composting was a "technically feasible technology for incremental pathogen
removal at most poultry operations,” and EPA {ound that would lead to a 99% reduction of fecal coliform in the
manure or litter prior Lo overflows from storage ponds or from land application, The failure rates projected (or
pouliry in the 2003 rulemaking werc also significantly less than other catcgories. Therefore, EPA should have
considered poullry as a separate and distinct CAFO category and found composting was BCT and/or BPT for
poultry. See LPA Junc 30, 2006 notice at 37766-67, 37773.
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ol a conventional pollutant from all [sic] industrial category might greatly
cxceed the cost for the municipal category. In that case, the Administrator
might determine such reduction to be unreasonable at this time and thus
modify the requirement in accordance with regulatory authority.

123 Cong. Ree. 39170, 39171 (1977) (emphasis added).™®

It is clear that Congress understood the POTW test to be indicative. but certainly not
dispositive, of reasonableness and that failing the POTW test is not an inherent indication of
unrcasonablcness.

Representative Roberts™ remarks during the House Agreement to Conference Report on
H.R. 3199 on the same day have a similar implication.

In assessing the need for BCT, the Administrator is required to consider the
reasonableness of the relationship between the costs of attaining a reduction
in elfluents and the effluent reduction benefits derived. Essentially, we are
talking about removing additional ‘cheap pounds’ of conventional
pollutants. Stated another way, BCT imposes a level of contro] technology
which anticipates and accepts the possibility of an increase in stringency
beyond BPT, but not resulting in increased costs beyond the “knee of the
curve,” the take-ofT point where incremental costs begin to exceed
incremental benefits. Comparison of the costs and level ol reduction ol such
pollutants from the discharge of publicly owned treatment works to the cost
and level of reduction of such pollutants from a class or category ol
industrial point sources is appropriate in making these determinations of
reasonableness [sic|. 123 Cong. Roc. 38949, 39961 (1977).%

As the court noted in American Paper Institute v. EPA, 660 F.2d 954 (4th Cir. 1981), the
first two sentences of CWA § 304(b)(4)(B) "make relerence 1o an industry cost-e[lectiveness
test” and even if “these comments mention only the industry POTW comparison for determining
reasonableness, it is not reasonable to conclude that their [ailure to point specifically to an
industry cost-effectiveness test is indicative of Congress’ intent to exclude such test when it is
specilically provided for in the statute.” /d. at 960. Thus, while upholding the methodology that
EPA had developed for the POTW cost comparison test, the court remanded the regulation to the
Agency for two reasons. First, the court held that the Clean Water Act requires EPA to consider
two tests of "reasonableness” as part of the BCT methodology: a POTW cost-comparison test
and an industry cost-ellectiveness test. Since the 1979 methodology contained only the POTW
cost test, the court directed EPA to develop a separate industry cost-effectiveness test. The

** Note that the page numbers cited herein are to the Lexis database because the 1977 Amendments to the CWA not

39

CWAT77 Leg. Ilist. 13.
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POTW test as applicd in the instant rulemaking docs not involve two distinct tests and is
thercfore contrary to the CWA and the 4P7 decision.

The legislative history further suggests that Congress’ interest with determining what
constitutes a reasonable cost did not rely solely on the POTW test. Typical statements include
“[BCT] essentially represents an upgrading of BP'I" to the extent that the increased cost of
treatment be reasonable in terms of the degree of environmental benefits” 123 Cong. Rec. 38949,
38974 (1977) (statement of Rep. Clausen)™; “fi|n cstablishing a requirement that reduction in
ellluent bear a reasonable relationship to costs of reduction, the commiltee intends a gencral test
of reasonableness. . . [t]his provision's goal is to limit unnecessary ‘ireatment for treatment's
sake™ Sen. Rep. No. 95-370 at 44 (1977)*'; “[t]he Administrator must determine whether or not
the cost of achieving reductions of conventional cffluent bears a reasonable relationship to the
amount of effluent reduction achieved” 123 Cong. Rec. 39170, 39182 (1977) (statcment of Sen.
Muskic)."? That this standard of rcasonableness was cited so often without an explicit
prioritization ol the POTW test indicates that Congress did not have such a prioritization in
mind. It indicates instead that Congress wanled both tests used to determine reasonahle cost to
industry.

Overall the Jegislative history supports what a plain rcading of the statutory language
shows: there are two separate tests meant to inform EPA’s decision, neither of which is
dispositive on its own and both of which arc meant to be used to determine what level of
pollution control it is reasonable for industry to achieve. Ultimately, these statements arc
incompatible with the theory that the POTW test is an initial test that must be passed and that if
the cost {0 an industry is more than that of a POTW, that technology can be climinated from
consideration.

It is repeatedly stated in the legislative history that one of the main purposes of the
Amcndments was to encourage industry to use POTWs. Examples of Congressional concern
that industry use POTW abound in the legislative history. Senator Clausen explicitly stated it
during the House debates: “[tJhe Federal Water Pollution Control Act was intended (o serve as
an incentive for industrial dischargers to participate in municipal systems.” 123 Cong. Rec.
10391, 10402 (1977).% So did many others: “[onc of the objectives . . . is the cncouragement of
industrial dischargers to participate in publicly owned treatment works™ 123 Cong. Rec. 10391,
10407 (1977) (statement of Rep. Anderson);™ “[i]t has long been the intent of Congress to
encourage participation in publicly owned treatment works by indusiry” 123 Cong. Rec. 38949,
38954 (1977) (statement of Rep. Roberts):** “sewage treatment technologists recognize that there

N g

T CWATT Leg. Hist. 20.
_ ¥ CWATT Leg. Hist. 14,

B CWATT Leg, 1ist. 6.

g

a5

CWATT lLeg, Hist. 13
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are benefits from mixing industrial and municipal wasles in the treatment process, and that is one
of the reasons that in 1972, this committee encouraged the juncture of industrial dischargers with
municipal treatment plants, particularly regional plants.” Federal Water Pollution Control Act:
Hearings on H.R. 3199 Before the Subcomm. on Walter Resources of the Comm. on Public
Works and Transportation, 95" Cong. 354-55 (1977) (statement of Rep. Oberstar, Member,
House Comm. on Public Works and Transportation).*®

It is clear that Congress wanted industry to utilize POTWs and thought it would oficn be
the best option. In this context, it makes sense (hal Congress would mandate the POTW test in
order (o ensure that option was consistently (but not solely) considered by EPA.

Another concern of Congress was that the CWA should not give a competitive advantage
within and between industrics. Congress established the POTW test so that a member of the
industry that treated it own waste would not be placed at a compctitive disadvantage against the
industry member that sent its waste 1o a POTW for treatment. “The purpose of industrial cost
recovery is to avoid inequity through subsidy which creates a competitive advantage for an
industrial point discharging through municipal plants over those sources which must construct
separate treatment works and pay the entire cost.” 123 Cong. Rec. 26690, 26693 (1977)
(statement ol Sen. Muskie).*’

Rep. Cleveland noted that “if companies A, B, and C comply, it is not fair for ID to have a
competitive advantage, selling the same product, and continuing to pollute, and produce at a lest
[sic] cost.” Federal Water Pollution Control Act: Hearings on H.R. 3199 Before the Comm. on
Public Works and Transportation, 95™ Cong. 153 (1977) (statement ol Rep. Cleveland, Member,
House Comm. on Public Works and Tra.nsportation).48

In sum, Congress wanted EPA to consider the costs of POTW treatment of an industry's
waste in establishing BCT. If the cost to industry of a technology was less than treating the
waste through a POTW. it would be reasonable to require the industry to use that technology.
The inverse is not, however, true. If the cost to industry for a particular technology is more than
it would be to treat it through a POTW that does not mean that EPA (or the industry) can reject
that technology. If that were the case an industry could avoid any treatment if the only treatment
availablc to it was more costly than POTW treatment, and it was not geographically or
technically capable of sending its waste through a POTW, which is in effect the ultimate
conclusion EPA reaches in its application of the PO'TW test to CAFOs.

* CWA77 Leg. Hist. 34.
A7

CWAT77 Leg. Hist. 10

" CWA77 Leg. Hist. 37.
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2. EPA's Comparison of CAFOs to Municipalities is Inappropriate
Becanse of the Economic Disparity Amongst CAFOs and
Municipalitics.

The POTW test was put in Clean Water Act because Congress wanted EPA to consider
what it thought was usually going 1o be the best technological option, not create a bright line
economic cost test for industry based on whbat it cost municipalities to treat waste. What is
cconomically feasible for a particular industry, in particular onc as wealthy as the CAFO
industry, may or may not be comparable to what is feasible for a municipality.

In 2003, EPA laid out CAFO size thresholds for large, medium, and small opcrations. 68
Fed. Reg. 7176, 7191. Small and medium CAFOs are defined in part by boundarics on the
numbers of animals that do not appear unreasonable, but large CAF'Os do not have an upper
limit. 2d

The number of animals that constitute a large CAFQO are: 1,000 or more cattle or cow/calf
pairs; 700 or more mature dairy cattle; 1,000 or more veal calves; 2,500 or more swine weighing
over 55 pounds and 10,000 or more weighing less than 55 pounds: 500 or more horses; 10,000 or
more sheep or lambs; 55,000 or more turkeys; 30,000 or more laying hens or broilers (with a
liquid manure handling system); 125,000 non-laying chickens (other than a liquid manure
handling system): 82,000 laying hens (other than a liquid manure handling system); 5,000 or
more ducks (with a liquid manure handling system) or 30,000 or more ducks (with other than a
liquid manure handling system). /d.

Although EPA’s rule doces not provide any estimates of the range within large CAFOs, a
number of factors suggest that its regulatory definitions do not adequately capture the range of
sizes in the large CATO category. This is suggested first by the fact that as [ar back as 2001
LEPA noted the increasing consolidation of factory larms was lcading to an “increase in animal
densities at operations.”” 66 Fed. Reg. 2960, 2974.

It is also suggested by the sheer number of large CAFOs. EPA reports that “[d)airics
with more than 2,000 cows and swine operations with more than 10,000 hogs arc not unusual . . .
[b]roiler houses with 50,000 birds are common.” Risk Assessment Evaluation for Concentrated
Animal Feeding Operations.”® The US Department of Agriculture’s 2002 Census of
Agriculture®’ reported 905 farms with 5,000 or more cow/calf pairs (Table 12); 2,206 farms with

#“In the poultry sectors, the average number of birds across all operations is four to five times greater in 1997 than
in 1974. Tn 1997, the number ol broilers per operation averaged 281,700 birds. up from 73,300 birds in 1974. Over
the same period, the average number of cgg laying hens per operation rose from 1,100 layers to 5,100 layers per
farm, and the average number of turkeys per operation rose from 2,100 turkeys to 8,600 turkeys. The average
number ol hogs raised per operation rose from under 100 hogs to more than S00 hogs between 1974 and 1997, The
average number ot fed cattle and dairy cows per operation more than doubled during the period, rising to nearly 250
fed cattle and 80 milking cows by 1997. 66 Fed. Reg. 2960, 2974, See also EPA’s report Confined Animal
Production Poscs Manurc M: Problems, available at:

hit ww.ers.usda.gov/publications/agoutlook/sep2000/a02 74 ndf.

= EPA/600/R-04/042 at iv (2004). Available at:
hitp:/iwww.epa.gov/ORD/NRMRL pubs/600r04042/600r04042 pdf.
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5.000 or more hogs and pigs (Table 19); and 498 farms with 100,000 or more laying hens (Tablc
27). ‘The number of farms that qualify as large CAFOs suggest many must contain far more than
the minimum level of animals.

Indeed, the number of animals reported for the largest farms are startling. Buckeye Egg
(now closed) was “the [Ohio’s] largest egg-producing operation with 115 barns and 14 million
chickens.” (An average of 933,333 per barn.)* Threemile Canyon Farms in Oregon currently
has 52,000 cows and its permit allows up o 90,000.% NRDC reports two swine CAFO permits
in Texas allowing 220,000 or more hogs and one allowing up to 925.000.°* America's Animal
Factorigs: |low States Fail to Prevent Pollution from livestock Waste. 'The same report details
four cattle permits for 80,000 to 100,000 catile.

In sum, the number of animals within CPA’s large CAFO category is unbounded and
widely variable. As a result, comparing the industry (o municipalities means that the largest,
wealthiest CAFOs, are getting a free ride by virtue of being grouped with the smaller, less
wealthy, CAFQs for purposes of comparison 1o the PO'I'Ws. 'This is e)ggslained further in the
attached report of Judson Jafle, an economist retained by commeniers.”

D. EPA's "Industry Cost-Effectiveness Test'" is Another POTW Test

1. Formulation of the Industry-Cost Effectiveness Test

EPA’s 1986 rule describes the industry cost-effectiveness test as a comparison of two
ratios. The first ratio is composed of two incremental costs: “the cost per pound removed by the
BCT candidate technology relative to BPT. . . [and] the cost per pound removed by BPT relative
to no treatment.” 51 Fed. Reg. 24974, 24976, EPA notes that “[t]he ratio of the first cost
divided by the second is a measure of the candidate technology's cost-effectiveness.” Id.

The second ratio is also made up of two incremental costs: “the cost per pound to upgrade
a POTW from secondary reatment to advanced secondary treatment is divided by the cost per
pound to initially achieve secondary treatment {rom raw wasteload.” /d EPA refers to this as an
“industry cost benchmark.” /d. In fact, it is exactly the same ratio as the first using data derived
from POTWs,* actually measures POTW's cost-effectiveness, and should be referred to as a
POTW benchmark.”’

%! Available at: http://www.nass.usda.gov/census/ecnsus02/volumel/usfindex1.htm. Note that all thesc farms are
not necessarily CAFOs. Nonetheless, they provide a slightly more refincd look at size ranges within the industry.

% Dale Dempsey & Laura A. Bischof(, Buckeye Egg Farm Violations Among Worst in Country, DAYTON DAILY
NEWS (Dec. 4, 2002) available at
http://www.daytondailyncws.com/project’content/project/farm/1204buckeyeegg html.

3 See Perkins Coie EPA Permit.pdf.

** Available at: htip:/Awww.nrdc.org/water/pol lution/factor/sttex aspinotes3.

** The National Academy of Sciences also criticized the earlier CAFO rule for grouping CAFOs together without
regard to size in connection with the regulation of air emissions. See Exhibit 28 attached.
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The final step in the industry cost-effectiveness test is to compare the two ratios. (“If the
industry ratio is lower than the benchmark, the candidate technology passes the industry cost
test.” Id)) The inescapable conclusion is that the candidate technology is only compared to—
and must be more cost-effective than—a POTW benchmark in order to pass the so-called
industry cost-cffectiveness test. EPA admits as much when it notes that “[t]he melhOdOlO%y for
both tests rclies on the cost for PO'TWs to control conventional pollutants. Id. at 24980.°
Thus, instead of coming up with an industry cost-cffectiveness test, EPA has created a second
POTW test in violation of the command in American Paper Institute v. U.S. Environmental.
Protection Agency 1o “develop an industry cost-cffectiveness test.” 660 F.2d 954, 961 (1981).
(The fact that EPA's industry cost test is in reality another POTW test is discussed further in the
Jaffe Report attached.)

2. Application of the Industry-Cost Effectiveness Test

EPA applied this industry cost-ctfecliveness test twice in its 2006 rule.”® First it was
utilized afler determining all the candidatc technologics had failed the POTW test for BOD and
TSS “for completeness.” 71 Fed. Reg. 37744, 37770. All the candidate technologies failed the
BOD and TSS industry cost-effectiveness test.

A separalc analysis was then done for fecal coliform using the “pathogen rule.” The
pathogen rule’s industry cost-effectiveness test was applied to two candidate technologies that
passed the POTW test. (As noted above, these were anaerobic digestion for swine and Jand
application timing restrictions for swine.) Both candidate technologies failed.

In both cases, EPA ultimately compared the cost to industry to a POTW cost.®” Thus,
what is being applicd is effectively just another version of the PO'T'W test that will usually find a
candidate lechnology is unreasonable. This is explained (urther in the lalle Report, attached.

** EPA's methodology for caleulating POTW cost data can be found in section C “POTW Cost Data.” 51 Fed. Reg.
24974, 24980 et seq.

%7 See JalTe Report at 9, attached at Exhibit 27.

8 See also “The ratio is compared (o an industry cost benchmark, which again is based on POTW cost and pollutant
removal data,” 51 Fed. Reg. 24974, 24976.

* Neither the POTW nor the industry cost-cffectiveness test was applied in the 2003 Rule. “EPA identified no BCT
technology option that achicves greater TSS removals than the BPT requirements promulgated today, and EPA does
not believe the candidate BCT options would substantially reduce discharges of BOD. EPA therelore concluded
that there are no candidate BC'T technologies for cstablishing limits on conventional pollutants that arc morc
stringent than BP'l', and is establishing BC1' requirements in this rule equal 1o BPT. 1f EPA had identified
technology options appropriate for a national rule that achieve greater reductions ol conventional pollutants than are
achieved by BPT, then EPA would have performed the two-part BCT cost test. (See 51 Fed. Reg. 24974 for a
description of the methodotogy EPA employs when setting BCT standards.)” 68 Fed. Reg. 7176, 7224,

“"“I'ie methodology EPA outlined in the first application is the same as the 1986 test. “T'o pass the industry cost test,
EPA compules a ratio ol two incremental costs. The first incremental cost is the cost per pound removed by (he
candidate technelogy relative to BPT. The sccond incremental cost is the cost per pound removed by BPT relative
to no treatment. . . The industry cost benchmark is the ratio of two incremental costs: The cost per pound to upgrade
a PO'T'W from secondary treatment to advanced secondary treatment is divided by the cost per pound to initially
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E. The EPA Has Wrongfully Established 2 Non-numerical BCT.

‘The EPA has established BCT for pathogens as the equivalent of BPT, or de-faulted to
BPT, based on its new analysis. The BP1 that applies under the 2003 CAFO Rule, however, is
non-numerical. ‘There EPA declared BPT (o be essentially Best Management Practices (“BMPs™)
and other non-numerical measures. Thercfore, BCT is non-numerical as well.

The EPA's approach is not consistent with Citizens Coal Council v. . P.A., 447 F.3d 879
(6th Cir. 2006)(en banc). There, the majority found that non-numerical limits (e.g. BMPs) could
suffice as ELGs where numerical limits are infeasible. The court found that the "baseline
loading" of the pollutants could not be calculated, hence the non-numerical ELGs would be
allowed. /d. at 897. In the instant case, however, EPA has done edge of field loading analyses
and/or used surrogates for detennining pathogen (IEC) loading. And, unlike the pollutants in
Citizens Coal Council, in the case of pathogens, numerical limits are feasible, as cvidenced by
the effluent limitation guidclines and standards that EPA has established for pathogens [or land
application by municipalities. See, 40 C.F.R. § 503.32 (and EPA's federal register notices and
history thereon). Thus, this is a case like that found by the minority in Citizens’ Coal Council,
where FPA has not established that the limits arc infcasible because EPA has not established that
it is incapable of being done, i.c. impossible.

By not addressing whether numerical limits are feasible for CAFO pathogens, EPA not
only violated Citizens’ Coal Council, EPA has not made the "affirmative finding" that BCT-
based ELGs for pathogens do "in fact" represent BCT [or pathogens that was required by
Waterkeeper Alliunce. At best, EPA's establishment of BCT for pathogens leaves in place the
incidental or indirect reductions that would occur from the reduction of nutrients in the land
application scheme, and has not established that its BCT constitutes the "dircet" reductions that
Waterkeeper Alliance found are neccssary.

F. EPA’s BCT Technology Selection Process Is Undermined by the Agency’s
1llogical Subcategorization of the CAFO Industry.

The current subcategories of livestock, see Table 1, are based on the percentage of time
that the animals are confined. While this categorization may make sense in some applications, it
has little to do with how livestock excreta should be treated; the current livestock categorization
is detrimental in identifying effective waste treatment technologics. In manure and wastcwater
treatment, the design of the treatment technology is based on the characleristics of the influent
and the desired effluent quality, not on the length of animal confinement.

Table 1: EPA subcategories of livestock.

Subcategory Livestock
A Horses and sheep
B Ducks

achieve secondary treatment. 1f the industry ratio is lower than the benchmark, then the candidale technology passes
the cost test.” 71 Fed. Reg. 37744, 37770. For the sccond application, EPA’s “proposed approach paraliels the two-
part cost-reasonableness test conducted above for pounds of conventional pollutants, but here, pounds of
conventional pollutants is replaced by colony (orming units (“CFU™) of fecal coliform.” fd at 37771.
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o]

Dairy and becf cattle
D Swine, poultry, and veal

Moisture content, solids content, oxygen levels, nitrogen and phosphorus levels, and
carbon-to-nitrogen ratios are characteristics typically uscd to evaluate the potential success and
design of a manure and wastewater treatment technology. These characteristics can be
drastically dissimilar due to differences in teed input; species; animal anatomy, maturity, and
gender; and manure and wastewater collection and storage. Even when examining the pathogen
reduction potential of a technology alone, thesc characteristics must be considered for any
mechanical, chemical, or biological treatment. Even incineration of the waste for pathogen
destruction must consider at lcast moisture content. When these characteristics vary within a
subcategory, it is unlikely that a treatment technology can be identified thal can treat all the
manure and wastewater for all the livestock within the subcategory. Therelore, the BCT analysis
for pathogen reduction treatment technologies is undermined and fatally flawed by this artificial
categorization.

Lables 2 through 13 show the as cxcreted waste characterizations of horses, sheep; ducks,
dairy cattle, beef cattle, swine, poultry, and veal calves; the characteristics of the wastes under
various slorage and trcatment conditions; and analyses of the differcnces in waste characteristics.
The values in thesc tables originate from the Natural Resources Conscrvation Service’s Animal
Wastc Management Field [andbook (1992).

Subcategory A: ITorses and Sheep

Table 2 compares the waste of horses and sheep, as grouped by subcategory A. Both
horses and sheep are hoofed mammals, but the horse is an ungulate and the sheep is a ruminant;
their waste is still somewhat different. Percent differences ranged from four percent ditferent for
moisture content to one hundred percent different for potassium (K). These dilferences can
make it difficult to determine a single treatment method that will be effective for both kinds of
livestock.

Table 2: Horse and shecp waste characterization — as excreted*
(adapted from NRCS, 1992).

Component  Units Horse Sheep Percent difference
Weight 1b/d/1000#  50.00 40.00 25.00
Volume f°/d 10004 0.80 0.63 2698
Moisture Y 78.00 75.00 4.00
s Y w.b. 22.00 25.00 13.63
Ib/d/1000#  11.00 10.00 10.00
v§* 1b/d/1000#  9.35 8.30 12,65
Fs' 1b/di10007# .65 1.76 6.67
con' - 1b/d/ 1000# 11.00
BOD 1b/d/1000# 1.00
N 1b/d/1000#  0.28 0.45 60.71
P 1b/d/ 10007 0.05 0.07 40.00
K1 Ib/d/L000#  0.19 030 100.00
CNY 19 10 90.00

*Increase solids and nutrients by 4% for cach 1% feed waste more than 5%. ¥ Total solids, the sum of the volatile
salids and the fixed solids. % Volatile solids. xcd solids. || Chemical oxygen demand.
# Biochemical oxygen demand. ** Nitrogen. {% Phosphorus, 7 Potassium. §§ Carbon o nitrogen ratio
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Subcategory B: Ducks

Table 3 depicts the waste characteristics of ducks, the sole form of livestock in subcategory B.
Table 3: Duck waste characterization — as excreted* (adapted from NRCS, 1992).

Component  Units Duck
TS! b/id/ 1000 12.0
Vst Ib/d/1000# 7.0
FS b/d/ 1000 5.0
cop' Ib/d/10005 9.5
BODs 1b/d/1000# 2.5
N*E Ib/d/1000# 0.7
p" Ib/d/1000# 0.3
K 1b/d/1000# 0.5
CNY 6

*Increase solids and nutricnts by 4% for each 1% feed waste morc than 5%. + Total solids, the sum of the volatile
solids and the fixed solids.  Volatile solids. § Fixed solids. | Chemical oxygen demand.
# Biochemical oxygen demand. ** Nitrogen. % Phosphorus. i Potassium. §§ Carbon to nitrogen ratio.

Subcategory C: Dairy and Beet Cattle

Tables 4 and 5 depict the as excreted characteristics of dairy and beef manure. Lven
within a single cow type (i.e., dairy or beef) there are differences in the waste characteristics.

Table 4: Dairy waste characterization — ag excreted* (adapted from NRCS, 1992).

Component  Units Lactating  Dry Heifer Average
Weight 1b/d/1000¢  80.00 82.00 85.00 82.33
Volume f%d/1000¢ 130 1.30 130 1.30
Moisture Y% 87.50 88.40 89.30 88.40
TS % w.b. 12.50 11.60 10.70 11.60
1b/d/10002  10.00 9.50 9.14 9.55
Vst 1b/d/10004  8.50 8.10 7.77 8.12
FS§ 1b/d/10004  1.50 1.40 137 1.42
cop' 1b/d/1000%  8.90 8.50 8.30 8.57
BODs* 1b/d/10004  1.60 1.20 130 1.37
N=* 1b/d/10004  0.45 0.36 031 0.37
P Ib/d/10008  0.07 0.05 0.04 0.05
KH 1b/d/1000#  0.26 0.23 024 0.24
TDS* 0.83
cN" 10 13 14 1233

*Increase solids and nutricnts by 4% for each 1% feed wastc more than 5%. ¥ Total solids, the sum of the volatile
solids and the fixed solids. § Volatile solids. § Fixed solids. |} Chemical oxygen demand.

# Biochemical oxygen demnand. ** Nitrogen. 1 Phosphorus. 13 Potassium. §§ Total dissolved solids. {|Carbon to
nitrogen ratio.
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Table 5: Beef waste characterization — as excreted* (adapted from NRCS, 1992).

Feeder, yearling: 750-1100 Ib

Component  Units High forage High energy 450107501 Cow Average
diet diet
Weight I/d/T000#  59.10 51.20 58.20 63.00 57.88
Volume '/d/1000¢  0.95 0.82 0.93 1.00 0.93
Moisture % 88.40 88.40 87.00 88.40 88.05
Ts' % w.b. 11.60 11.60 13.00 11.60 11.95
Ib/d/ 10004 6.78 591 7.54 730 6.88
VS 1b/d/1000%  6.04 5.44 6.41 6.20 6.02
FS* b/d/1000#  0.74 0.47 113 L.t0 0.86
cop' Ib/d/1000%  6.11 5.61 6.00 6.00 5.93
BOD; 1b/d/1000#  1.36 1.36 1.30 1.20 131
N** Ib/d/10004  0.31 0.30 0.30 033 031
r' Ib/d/1000%  0.11 0.094 0.10 0.12 0.11
K~ Ib/d/1000%  0.24 0.21 0.20 0.26 0.23
CN® 1 10 12 10 10.75

*Average daily production for weight range noted; increase solids and nutrients by 4% for cach 1% feed waste more
than 5%. * Total solids, the sum of the volatile solids and the fixed solids. T Volatile solids. § Fixed solids. || Chemical
oxygen demand. # Biochemical oxygen demand. ** Nitrogen. 1t Phosphorus.

I Potassium. §§ Carbon to nitrogen ratio.

Tor this discussion, an average was calculaled across all the dairy cattle and an average
was calculated across all the beef cattle to provide a simpler basis for comparisons, as shown in
Table 6.

Table 6: Comparison of average as excreted dairy and beef waste character

Componen  Units Dairy average Becf average Percent difference
t
Weight b/d/1000% 8233 57.88 42.24
Volume £4d/1000% 1,30 0.93 39.78
Moisture Y 88.40 88.05 0.40
TS % w.b. 11.60 11.95 3.01
Ib/d/1000%  9.53 6.88 38.81
Vs 1b/d/1000#  8.12 6.02 34.88
FS* Ib/d/ 10004 1.42 0.86 65.12
cop b/d/ 10004 8.57 593 344.52
BOD:" Ibid/1000#  1.37 1.31 4.58
N** Ib/d/1000%#  0.37 0.31 1935
P 1b/d/1000¢  0.05 0.11 120
K* Ib/d/T000#  0.24 0.23 433
CNS 1233 10.75 14,70

¥ Tolal solids, the sum of the volatile solids and the fixed solids. ¥ Volatile solids. § Fixed solids. || Chemical oxygen
demand. # Biochemical oxygen demand. ** Nitrogen. 1t Phosphorus.
1§ Potassium. §§ Carbon to nitrogen ratio.

Total solids (TS), fixed solids (I'S), volatile solids (VS), chemical oxygen demand
(COD), and phosphorus (P) percent differences are all greater than 34 percent. The percent
differences are even larger when the characteristics of the waste during storage arc compared, as
shown in Table 7.
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Table 7: Comparison of dairy and beef stored waste characteristics.

Anaerobic dairy lagoon  Beef feedlot runoff pond Percent difference
Component  Units Supernatant  Sludge Supernatant  Sludge Supernatant  Sludge
Moisture % 99.78 90.00 99.70 82.80 0.05 B.69
TS' % w.b. 0.25 10.00 0.30 17.20 20.00 72.00
Vs 1b/1000 gal ~ 9.16 383.18 7.50 644.83 22.13 68.28
kS 1b/1000 gal 11.66 449.82 17.50 788.12 50.08 75.21
COD 16/1000 gal 12.50 433.16 11.67 644.83 7.11 48.87
BODs" 1b/1000 gal ~ 2.92
N** 1b/1000 gal 1.67 20.83 .67 51.66 0.00 148.01
NI,-N 16/1000 gal ~ 1.00 417 1.50 50
P 1b/1000 gal (.48 9.16 17.50 91.05
K* 16/1000 gal 4,17 12,50 7.50 14.17 79.86 13.36
C:N! 3 10

T Total solids, the sum of the volatile solids and the fixed solids. I Volatile solids. § Fixed solids. || Chemical oxygen
demand, # Biochemical oxygen demand. ** Nitrogen. t1 Ammonia-nitrogen. 1f Phosphorus.
§§ Polassium. ||| Carbon 1o nitrogen ratio.

There is a 148 percent differcnce in sludge nitrogen levels between the dairy and beef and
a 91 percent difference in phosphorus sludge Ievels, The total solids, volatile solids, and fixed
solids levels have percent differences exceeding 68 percent.

The differences arc cven larger when you consider the characteristics of beef feedlot
manure in Table 8 with the average dairy as excreted characteristics. Table 9 shows a percent
difference in moisture content of over 76 percent, nearly a 330 percent difference in total solids,
a 76 percent difference in nitrogen levels, and a 180 percent difference in phosphorus levels.
These differences make it extremely difficult to determine a manurc and wastewater treatment
method that will be effective for all livestock in this subcategory.

Table 8: Becf waste characterization — feedlot manure (adapted from NRCS, 1992).

Surfaced lot'

Component  Units Unsurfaced lot* High forage High energy Average
diet diet
Weight Ib/d/1000%  17.50 11.70 530 L1.50
Moisture % 45.00 53.30 52.10 30.13
TS % w.b. 55.00 46.70 47.90 49.87
Ib/d/10004  9.60 5.50 2.30 5.87
Vst 1b/d/ 10004 4.80 3.85 1.75 3.47
FS 1b/d/1000%  4.80 1.65 0.75 2.40
N 1b/d/1000% 021 0.21
P 1b/d/1000¢  0.14 0.14
KH Ib/d/10004  0.03 0.03
C:N® 13 13

*Dry climate (annual rainfali fess than 15 inches). annual manure removal. iDry climate, semiannual manure
removal. § Total solids, the sum of the volatile solids and the fixed solids. § Volatilc solids. || Fixed solids. # Nitrogen
** Ammonia-nitrogen. 1 Phosphorus.

1% Potassium. §§ Carbon to nitrogen ratio.
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Table 9: Comparison of average dairy (as excreted) and beef feedlot characteristics.

Component  Units Dairy as excreted  Beef feediot Percent difference
Weight Ib/d/10004  82.33 11.50 613.91
Volume f'/d/10008 130
Muoisture % 88.40 50.13 76.34
TS8* Y% w.b. 11.60 4987 32991
Ib/d/ 10004  9.55 5.87 62.69
Vs Ib/d/1000%  B.12 347 134.01
TS Ib/d/ 10004 1.42 240 69.01
cop’ Ib/d/10004  8.57
BOD;! b/d/1000% 137
N b/d/10005  0.37 0.21 76.19
pr* Ib/d/10004  0.05 0.14 180.00
K" Ib/d/1000#  0.24 0.03 700.00
CNF 12.33 13 543

* Total solids, the sum of the volatile solids and the fixed solids. + Volatilc solids. § I‘ixed solids. § Chemical oxygen
demand. || Biochemical oxygen demand. # Nitrogen. ** Phosphorus, 1 Potassium. $f Carbon to nitrogen ratio,

Subcatcgory 1): Swine, Poultry, and Veal

Tables 10. 11, and 12 depict the waste characteristics for the livestock that make up
subcategory D: swing, pouliry, and veal. Even within species, there arc significant differences in
waste characteristics.

Table 10: Swinc waste characterization — as excreted* (adapted from NRCS, 1992).

Sow
Component  Units Grower Replacemen  Gestating  Lactating  Boar Nursing/ Average
(40-220 Ib) 1 gilt nursery pig
Weight 1b/d/1000%  63.40 32.80 27.20 60.00 20.50 106.00 51.65
Volume f*/d/ 10004 1.00 0.53 0.44 0.96 0.33 1.70 0.83
Moisturc % 90.00 90.00 90.80 90.00 90.70 90.00 90.25
TS" % w.b. 10.00 10.00 920 10.00 9.30 10.00 9.75
b/d/10004 634 3.28 2.50 6.00 1.90 10.60 5.10
A 1b/d/1000% 540 292 213 5.40 170 8.80 4.39
IS§ Ib/d/1000%  0.94 036 0.37 0.60 0.30 1.80 0.73
: Ib/d/1000%  6.06 3.2 237 573 1.37 9.80 4.74
Ib/d/1000%  2.08 1.08 0.83 2.00 0.65 3.40 1.67
Ibid/10004  0.42 0.24 0.19 047 0.15 0.60 035
[b/d/1000%  0.16 0.08 0.06 0.15 0.05 023 0.13
Ib/d/10004  0.22 0.13 0.12 0.30 0.10 0.35 0.20
1b/d/10007 1.29 1.29
7 7 6 6 6 8 6.67

*Increase solids and nutrients by 4% for cach 1% feed waste morc than 5%. T Total solids, the sum of the volatile soids and the
fixed solids. % Volatile solids. § Fixed solids. || Chemical oxygen demand. # Biochemical oxygen demand.
*## Nitrogen. +4 Phosphorus. |1 Potassium. §§ lotal dissolved solids. |[|Carbon to nitrogen ratio.
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Table 11: Poultry waste characterization — as exereted* (adapted from NRCS, 1992).

Component  Units Layer Pullet Broiler Turkey Average
Weight 1b/d/1000%#  60.50 45.60 80.00 43.60 5743
Volume fd/1000#  0.93 0.73 1.26 0.69 0.90
Moisture % 75.00 75.00 75.00 75.00 75.00
TS % w.b. 25.00 25.00 25.00 25.00 25.00
Ib/d/10007%  15.10 11.40 20.00 10.90 1435

vs! Ib/d/1000#  10.80 9.70 15.00 9.70 1130

FS§ 1b/d/10007  4.30 1.70 5.00 125 3.06

con! Ib/d/10005#  13.70 12.20 19.00 1230 14.30

BOD;s 1b/d/ 10007 3.70 330 5.10 3.3 3.85

N** 1b/d/ 10007 0.83 0.62 1.10 0.74 0.82

p" /d/1000F  0.31 0.24 0.34 0.28 0.29

K¥ 1b/d/1000#  0.34 0.26 046 0.28 0.34

TDS¥ 2.89

C:NH 7 9 8 7 7.75

*Increase solids and nutrients by 4% for each 1% feed waste more than 5%. T Total solids, the sum of the volatile

solids and the fixed solids. § Volatile solids. § Fixed solids. || Chemical oxygen demand.
# Biochemical oxygen demand. ** Nitrogen. 1 Phosphorus. 1 Porassium. §§ Total dissolved solids. ||/Carbon to
nitrogen ratio.

Table 12: Veal waste characterization — as excreted (NRCS, 1992).

Component  Units Veal feeder
Weight 1b/d/1000%  60.00
Volume f'/d/10004  0.96
Moisture % 97.50
TS* % w.b. 2.50
1b/d/10004  1.50
vs' 1b/d/10004  0.85
FS* 1b/d/1000%  0.65
coDn* 1b/d/10004 150
BODy' Ib/d/1000F 037
N* Ib/d/1000# 020
per 1b/d/1000¢  0.03
K" 1b/d/10004 025
C:N# 2

* Total solids, the sum of the volatile solids and the fixed solids. # Volatile solids. { Fixed solids. § Chemical oxygen
demand. || Biochemical oxygen demand. 7 Nitrogen. ** Phosphorus. T1 Potassium. £} Carbon to nitrogen ratio.

The comparisons in waste characteristics among subcategory D animals are most telling
of the problems associated with using the current subcategories for evaluating the potential of
manure and wastewater treatment technologies. The percent difference in volatile solids for
poultry and veal is over 1229 percent. ‘The differences in total solids and fixed solids ranged
from about 12 to 900 percent. Percent differences in nutricnts among the three species range
from 25 10 866. These dilferences make identifying a single treatment technology that is
cffective for the entire category nearly impossiblc.
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Table 13: Comparison of average swine, veal, and poultry wastes — as excreted.

Averages Percent differences
Component  Units Swine Poultry Swine-veal Swine- Poultry-
poultry veal
Weight b/d1000%  51.65 5743 16.17 1119 448
Volume ft/d/1000%  0.83 0.90 15.66 8.43 6.67
Moisturc % 90.25 75.00 8.03 2033 30.00
I's* % w.b. 9.75 290.00 156.41 $00.00
t/d/1000% 510 240.00 181.37 856.67
vs' b/d/1000%  4.39 416.47 157.40 122941
RSt Ib/d/1000%  0.73 1251 319.18 37077
Ccon* Ib/d/10004  4.74 216.00 201.69 853.33
BODs" th/d/ 10004 1.67 351.35 130.54 940.54
N b/d/10001  0.35 75.00 134.29 310.00
prx Ib/d/1000#  0.13 S 33333 123.08 866.67
K" Ib/d/10004  0.20 0.34 25 70.00 36.00
CiNF 6.67 7.75 233.50 287.50

* Total solids, the sum of the volatile solids and the fixed solids. + Volatile solids. § Fi
demand. | Biochemical oxygen demand. # Nitrogen. ** Phosphorus. 7 Potassium.

. § Chemical oxygen
Tarbon 10 nitrogen ratio.

Summary

The characteristics of the manure and wastewatcr must be considered in treatment
technology selection and design. To do otherwise is an exercise in failure. The data in Tables 2
through 13 and the analyscs of diffcrences between manure and wastewater characteristics serve
to show that EPA’s current subcategorization of livestock severely impairs the process of
identifying successful treatment technologies. To apply the current subcategorization is to
assume that there s a “magic bullet™ for manure and wastewater treaiment. This is simply
untrue; manure and wastewater treatment selection and design must be site-specific, taking into
account the characteristics of the waste, climate, geology, and facility management. To ignore
the inherent differences in manure and wastewater characteristics is serious lapse in knowledge
of livestock facilities, treatment technologics, and professional judgment. EPA’s current
subcategorization of livestock is completely arbitrary and creates a situation where the
methodology for evaluating treatment technologies is fatally undermined.

G. EPA Failed to Consider Alternative Technologies with the Capability to
Reduce Fecal Coliform and Pathogen Levels in an Agricultural Setting.

In addition to the flaws in EPA’s proposal, discussed above, EPA’s analysis of
technologies available to mcet the BCT test is inadequalte and incomplcte. In developing its
Proposcd Rule, EPA subjected a small, carcfully limited selection of technologics to its two-part
cost effectivencss test. ‘The technologics analyzed by EPA, not surprisingly. offer little
performance or cost advantage over the ELGs designated in the 2003 Final Rule. EPA failed to
analyzc scveral promising technologies that have the potential to significantly reduce pathogen
pollution from CAFOs at a reasonable, affordable cost to the industry and its members.

The signatories to this lctter provided information regarding the availability and

desivability of such technologies during meetings and correspondence with EPA staft leading up
to the Proposed Rule. See letters from NRDC, Sicrra Club, and Waterkeeper Alliance to EPA
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dated July 20, 2005, August 15, 2005, and June 19, 2006, attached at Exhibit 29. None of the
technologies discussed in these presentations was fully considcred by EPA. Instead, the Agency
relied almost exclusively on information about control tcchnologies which was contained in the
administrative record leading up to the 2003 Final Rule. See 71 Fed. Reg. 37764-68. In failing
to open the public record for comment upon other, available pathogen control technologies, EPA
arbitrarily and capriciously limited the information before it to out-of-date, potentially inaccurate
data about technology performance and affordability, artificially constrained the amount of
information and number of alternatives subject to the Agency’s analysis, and ignored more
recent rescarch and field investigation projects that demonstrated the feasibility of advanced
pathogen control technologies within certain sectors of the CAFQ industry.

In its Proposed Rule, EPA listed cight candidate technologies for its BCT review. No
fewer than [our of these were carry-overs from the 2003 Final Rule administrative record:

9) Anaerobic Digestion: Option 6 in 2003;

10) Fluidized Bed Incinerators;

11) Chemical Disinfection;

12} Deep Stacking and Composting of Poultry Litter and Gencral Composting Practices:
13) Ground Water Controls: Option 3 in 2003,

14)No Discharge Option: Option 5 in 2003,

15) Production Area Management Practices: reducing catastrophic spills; and

16) Land Application Timing Restrictions: Option 7 in 2003.

66 Fed. Reg. 37764. 1t is unclear why EPA added Fluidized Bed Incinerators and Chemical
Disinfection to the list of technologies subject to its review. As the Agency admits, “incinerators
arc not widely used in the United States to manage animal manure because they re generally not
affordable.” 71 Fed. Reg. 37765. Likewise, chemical disinfection “is not commonly practiced
in the United States for treatment of animal wastes.” 71 Fed. Reg. 37766. EPA’s inclusion of
these technologies gives the appearance that they were chosen to fail, and precluded substantive
review of more agriculturally appropriate technologies.

By focusing on these inappropriate technologies, EPA gave insufficient attention to
technologics that are either in common agricultural practicc or have been developed to deal
specitically with the waste quantities and concentrations particular to Large CAFOs. Ata July 7,
2005 meeting with EPA staff, Commenters presented detailed information about several such
technologies following the Waterkeeper decision. Specifically, these technologies included:

Acrobic Digestion

o Effectively reduces pathogens by 95-99%;

e Reduces odor, methane, ammonia emissions;

e Second Generation Autothermal Thermophilic Aerobic Digestion promises enhanced
pathogen reduction and improved economics over older models;

¢ Additional benefits, in at least one study, of antibiotic residue removal. !
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Anacrobic Digestion

» Analyzed in EPA AgSTAR Dairy Cattle Manure Study (March 2003) (mesophilic anaerobic
digestion);

* 999 9% Reduction in fecal coliform;

o Other pathogens reduced approximately 99%;

« Retains nutrient value, but with volume reduction;

e Atdesign capacity, would recoup capital costs within three years, then add $86,587; annually
to farm in&omc. “[S]ignificant economic incentive to realize the environmental quality
benefits.”

Combinced Systcms Approach

e Smithfield Agreement : Environmentally Superior Technologies;

e Phase II Determination;

o Super Soils;

s Solid separation, with liquid waste treatinent by biological and chemical processes, including
nitrification, denitrification and phosphorus reduction. Solids further processed to yield
value-added compost;

e High reduction of fecal coliforms and other pathogens;

» Some beneficial impact on airborne pathogens;

« ORBIT;

» High Solids Anaerobic Digester (“HSAD™) (thermopilic), followed by further processing of

residual sludge;

o >3.7t0>5.3 log)o reductions in fecal coliform and . coli;

*  Some henetficial impact on airborne pathogens;

* Practical implementation and field trials show potential for reduced cost, increased
environmental benefit.%

In this proposed rule, EPA has failed to give adequate, or in some cases, any
consideration to the above technologies. See 71 Fed. Reg. 37764-68. Conspicuously, TPA
lailed to give significant consideration to compelling research indicating the efficacy,
practicality, and affordability of these and other alternative technologies to control fecal coliform
and other pathogens. These technologies were amply discussed in Waterkeeper Alliance,
Understanding Aliernative Technologies for Animal Waste Treatment, February 2005, a copy of

! See Exhibit 30 Blackburn, J.W., ct al, “Acrobic Thermophilic Digestion: A Technical and Practical Option for
Swine Manure Management”; Staton, Kevin L. and James E. Alleman, “2™ Generation Autothermal Thermophilic
Aerobic Digestion.

7 See Exhibit 31, Martin, John H. “A Comparison of Dairy Cattle Manure Management with and without Anaerobic
Digestion and Biogas Ulilization.”

“ See Williams, C.M (Mike), et al., “Development of Environmentaly Superior T'echnologies: Phase I Report,”
available at htip ww.cals.nesu ste._mat/smithfield _projectsiphase Ireportd/phase I report.hun. Also in the
Administrative Record at EPA-HQ-OW-2005-0037-0083 or DCN 1-01192.
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which is in the administrative record for this rulemaking at LPA-11Q-OW-20035-0037-0121, or
DCN 1-01147. Summaries of these appropriate technologies, including relerences o relevant
research articles, are attached at Composite Exhibit 32.° EPA has ignored evidence that the
implementation of these technologies, ¢ven at small livestock facilities, ofien has economic
benelits that allow operators to recoup capital costs and achieve short-term profits. See, e.g., J.
H. Martin, Jr., et al., Evaluation of the Performance of a 550 Cow Plug-flow Anaerobic Digester
Under Steady-State Conditions, Ninth International Animal, Agricultural and Food Processing
Wastes Proccedings of the 12-15 October 2003 Symposium (Research Triangle Park, North
Carolina USA), Oct. 2003, at 350-359, attachcd at Exhibit 33; Wright, Peter, et al., Reductions of
Selected Pathogens in Anaerobic Digestion, 1d. at 74-82; attached at Exhibit 34; Keener, H M.,
et al., Optimizing Design and Operation of Dairy Manure Composting Systems Using Pilot and
Full Scale Kinetic Studies, Id. at 310-324, attached at Exhibit 35; Henry, C.G., et al., Application
and Performance of Constructed Wetlands for Runoff from Small Open Lots, Id. at 132-43,
attached at Ixhibit 36.

In particular, EPA has failed to consider the pioneering work conducted under the
auspices of the Agreement between the North Carolina Attorney General, Smithficld Foods and
Premium Standard Farms. This program sought to analyze and identity Environmentally
Superior Technologies that conferred significant pathogen reduction while meeting defined
affordability measurcs.

In July 2000, the North Carolina Atlorney General signed an Agreement with Smithficld
Foods, Premium Standard Farms and Frontline Farmers, which provided funding for the
evaluation of Environmentally Superior Technologies (“ESTs”) for hog manure treatment. Lhis
Agreement was structurced such that a Designee (NC State University) was given sole authority
to determine if a candidate technology met the environmental and economic parameters (to be
developed as part of this process) to be designated as an EST. The Designee appointed an
Advisory Committee composed of representatives from industry, government, the farming and
environmental communities. Once an EST was designated, Smithficld Foods and Premium
Standard Farms agreed to convert their company-owned farms within three years. As part of this
agrecment, NCSU has released the third in a series of three reports (Phase 3 on March 8, 2006)
on the cvaluation of these technologies. The Phase 111 report includes a number of
environmental standards, including the reduction of pathogens by 4 log (99.99%) relative to
levels found in raw manure.

Briefly described, the five treatment systems determined by NCSU to meet strict
environmental performance standards including a 4 log reduction in pathogens are:

“ Effective removal of pathogens, including fecal coliform, from dairy wastewater through a variation on a
constructed wetland technology is discussed in Morgan, Jennifer, et al., Evaluation of Pathogen Removal from Dairy
Wastewater Using an Ecological Treatment System, ASABE Meeting Paper 067018 (July 2006), attached at Exhibit
37.

% Available at http:/fwww.cals.ncsu.edu/waste_mgt/smithficld projects/phase3report06/phase3report.htm
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Super Soils (a. solids separation and water treatment; b. solids composting)

Two of the approved ESTs are components that are linked to provide a complete
treatment system: the Super Soils solids separation and water treatment (conditional approval in
Phase 1), and the Super Soils solids compost treatment (conditional approval in Phase 2 report.)
(However, the solids separated by the Super Soils system could also be processed by any of the
other approved solids treatment technologies.) The water treatment system removes nearly all
the nitrogen and phosphorus from the liquid phase by converting them to benign end products
(di-nitrogen or N») or capluring them within the solids (phosphorus). The treated liquid is then
cither used to flush the barns or applied to land to irrigate crops.

The Super Soils solids composting technology transports solids to a centralized location,
converting them into various soil products targeting the specialized needs of the burgeoning
plant nursery and golf course industrics.

A second generation of Super Soils technology has been proposed and recently funded
that promises Lo streamline the process and reduce costs while maintaining environmental
performance. The second generation testing will also b¢ evaluating the processing of the
separated solids for co-firing in a coal power plant (at up to 5%.)

High Solids Anaerobic Digestion

The ORBIT technology (conditional approval in Phase 1 report) uses bacteria to treat
solids in an enclosed vessel, capturing the ammonia and breaking down odor compounds.
Importantly, this technology also produces and captures biogas (methane) from hog waste solids,
which can he hurned as a renewahle energy source. It is unique among anaerobic digesters in
that it can process waste with up to 50% solids contents. (Raw hog manure is about 6% solids;
in the lagoon liquid, about 0.5% solids.) The ORBIT technology will likely combine hog waste
with other high solid wastes to produce a material with the proper percentage of solid. There are
many such solids available in castern North Carolina: for example, poultry litter. The residual
solids are free of pathogenic bacteria and can he used as a fertilizer. Currently the North
Carolina Department of Transportation 1s examining the potential for using thesc solids on
roadside vegetation.

Gasification

A gasifier is a nonbiological process that converts solid waste into combustiblc gascs.
This process produces a clean-burning gas from hog manure (or poultry litter.) The gases could
be burned to produce clectricity or converted into fuels such as ethanol and hydrogen gas. The
residual ash is free of pathogenic bacteria and can be used as a feed supplement or a fertilizer.
The approved gasitier was par( of the RECYCLE technology project.

Combustiou in a Fluidized Bed Reactor

This technology (part of the Biomass Energy Sustainable Technologies project) burns
dricd hog waste solids (or poultry litter). While it meets the environmental parametcrs sct forth
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in the Attorney General's Agreement, all ESTs must also qualify for all other appropriate
environmental permits. Any emissions that have not been considered by the Agreement (i.e.,
cmissions other than ammonia, pathogens, and odor) would need 1o be evaluated by the
appropriate agencies [or approval. For combustion of animal waste solids, emissions of oxidcs
of nitrogen (NOXx), particle pollution (soot) and air toxics (e.g.. mercury, arsenic) would need to
be separately evaluated and permitted. This technology has focused on converting (he solids to
ash, reducing its volume o a few percent of its original state. The ash could be used as a
fertilizer or [eed amendment. While not examined in this evaluation, combustion also holds the
potential for electricily generation.®®

Among the most contentious topics discussed during NC State University's research on
cleaner hog waste technologies was the determination of economic [easibility. Two models were
developed to estimate the costs of the technologies on 21 different categories of hog farms and to
predict the impact of those costs on the competitiveness of industry in North Carolina.

The cost analysis, or Task 1 Model, assembled the costs at the farms where technologies
were being evaluated and converted those costs to farms in each ot 21 categories. The
competitive impact analysis, or Task 2 model, used the cost estimates ([rom the Task 1 model)
for the 21 categories of larms to predict the reduction in hog farm inventory. In the Phase III
report, the economic feasibility threshold for increased costs associated with conversion to
alternative technologics, (i.e. the level of expenditure at which the industry could sustain its
competitiveness) was sel al a cost associated with a 12% reduction in inventory.

The 12% inventory reduction was based upon historic acceptance of this cost level in
1993, when state environmental regulations (.0200 rules) were passed in North Carolina. At that
time, the hog industry predicted the costs would close 12% of the farms — but the 12% reduction
never ocenrred. Instead, the industry more than tripled in size from 1993 to 1997, when the
moratorium on new and expanding farms was passed

‘There are many reasons to support the case that the predicted reductions in hog inventory
in NC would also not occur today if the industry were to convert to cleaner treatment
technologies. Costs of technologies based upon first generation systems are always predicted to
be higher than they turn out to be. Engineering improvements always bring down costs.

It is worth noting that the economic analysis conducted on alternative technologies in
North Carolina did not include a correction for a learning curve. EPA has included a correction
for the learning cnrve in the past (See Clean Air Nonroad Diesel Rule;
http://www.epa.gov/nonroad-diesel/2004/r.htm, beginning at page 6-25; also attached below at
Exhibit 38) EPA determined in the nonroad diesel rule that a 20% reduction in cost could be
expected as new technologies [or a given doubling of production. Based upon the discussion in
the Nonroad Diesel Rule, new animal waste treatment technologies would also fit the description
of a technology where a learning curve (perhaps higher than 20%) should be considered in the
calculation of the cost of to the livestock production industry.

“ While EPA did evaluate this last technology option, it’s analysis docs not appear to be informed by the NCSU
data or experience. See 71 Fed. Reg. 37765-66.
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In the spring of 2006, Environmental Defensc and Frontline Farmers. a group of contract
hog farmers, joined in proposing a voluntary Early Adoption Program to provide cost share
funding to hog farmers willing to install proven alternative technologies. ‘The premise behind the
program is by getting a sufficient number of alternative technologies on the ground, the cost of
installation would come down as a result of the learning curve, as engineering cfficiencies and
economies of scale were released. Market development for value-added products would also
help to increase the revenue, potentially leading to positive revenue generation.

In June of 2006. a USDA Conservation Innovation Grant was awarded 1o a tcam of
partners, headed up by NCSU and including NC Department of Transportation, Duke,
Environmental Defense, Frontline Farmers and two technology providers, Super Soils and
Nature Works, to evaluate the performance and market potential of two alternative technologics
and the value added products which they produce.

We urge EPA to conduct an adequate review of the animal waste treatment technologies
identified by NCSUJ and their economic impacts and respond to them in the final rulemaking.
Specifically, IXPA should include an analysis of how the correction for the learning curve for
developing technologies would affect their overall affordability and effectiveness.®”

As a result of these combined deficiencies, EPA’s proposal is arbitrary and capricious
because the Agency failed 1o consider important facts that arc central to its ability to conduct a
full and reasoned analysis. See Narural Resources Defense Council, Inc. v. U.S. E.P.A..790 F.2d
289, 305 (3d Cir. 1986). Furthermore, in ignoring the importance, effectiveness, and availability
of these technologics, EPA cannot satisfactorily articulate an explanation for the results of the
BCT technology selection and analysis. See People of State of Cal. v. F.C.C., 905 F.2d 1217,
1230 (9th Cir. 1990) (citations omitted); Petroleum Communications, Inc. v. FCC, 22 F.3d 1164,
1172 (D.C. Cir. 1994).

H. EPA Failed to Evaluate the Application of the Pathogen Reducing
Requirements Contained in 40 C.F.R. Part 503 Relating to Human Scwage

Sludge.

Despite the immediate applicability to the problem of addressing pathogen discharges
from animal manure, 1:PA stcadfastly refuses to consider transferring the pathogen control
requirements associated with the agriculiural use of human “manure.” Since 1993, EPA
regulations have sanctioned the application of sewage sludge to agricultural fields provided these
“bio-solids” are treated to the pathogen reduction standards contained in 40 C.F.R. Part 503.
Significantly, many of the technologics that have been used successfully to reduce pathogen
concentrations in human waste sludge are directly applicable 1o the treatment of livestock waste.
See EPA Memorandum, Assessment of the Necessity for Controlling Potentially Infectious
Microorganisms in Animal Wastes, 2003 Final Rule DCN 321038, attached at Exhibit 40. See

“ Additional information on a certified EST, composting manure with the addition of cotton gin waste, may be
found in Vanoti, Mallias, et al., Aerobic Composting of Swine Manure Solids Mixed with Cotéon Gin Waste, ASABE
Meeting Paper 064061 (2006), attached at Fxhibit 39
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generally, US EPA, Environmemtal Regulations and Technology: Control of Pathogens and
Vector Attraction in Sewage Sludge, Revised July 2003, attached at Exhibit 41.

1. EPA’s Regulation of Pathogens Discharged By CAFOs Is Inconsistent
With Its Regulation of Other Pathogen-bearing Wastes.

LEPA’s regulatory scheme for CAFOs, reduced (o its essentials, is a program that claims
to recover valuable nutrients [rom manure, i.c., collected feces and urine from livestock
production operations. EPA also administers the Clean Water Act derived program for ensuring
that the nation’s walers arc not contaminaled by pollutants released when biosolids arce uscd as
agricultural fertilizer. See 40 C.F.R. Part 503. The Clean Water Act authorizes the heneficial
use of sewage sludge subject to rcgulations published by EPA. See CWA §§ 405(b) & (d).
Some significant differcnces adhere 1o the regulations which govern the disposal of sewage
sludge versus animal manure. Most importantly, the statute requires that human sewage sludge
be treated with acceptable management practices to reduce exposure to toxic pollutants. See
CWA § 405(d)(2). Pursuant to Clean Water Act section 405, EPA promulgated regulations
establishing a maximum allowable concentration of pathogens in sludge that is land applied as
fertilizer. See 40 C.F.R. § 503.32.°

The properties in waste from livestock operations are substantially similar to human
sewage sludge. The Agency is aware that livestock manure contains greater concentrations of
organic compounds and nutrients. See 2003 Final Rule Comment Response Document at 10-292
{2003 Final Rulc DCN 321846). The risk of pathogen contamination (rom fields fertilized with
animal manure is comparable to or greater than the risk of similar contamination from areas
where sewage sludge has been applied. See 2003 Final Rule Comment Response Document at
20-4. And yet, in both the 2003 Final CAFO Rule and this Proposed Revised Rule, EPA has not
analyzed the direct applicability or costs or benefits associated with the imposition of similar
measures for the pre-treatment ol animal wastes that offer comparable degrees of protections
against fecal coliform and other pathogens. See 68 Fed. Reg. 7224.%° It is arbitrary and
capricious [or EPA to allow unrcgulated pathogen discharges from one class of facilities while
providing stringent restrictions on pathogen discharges from another class of facilities.

As one example of cross-over technologies applicable to the treatment of animal waste,
composting is an cffective means of destroying many pathogens. See, ¢.g., 2003 Final Rule
Comment Response Document at 10-301. Sufficient levels of heat can be obtained by
composting sewage sludge. See id. EPA staff have “strongly rccommended that intervention
measures be taken to protect human and ecological health including our food and water
resources. This is best accomplished by properly treating the animal wastes.” EPA
Memorandum, supra, DCN 321038, Exhibit 10. The Agency’s refusal to require comparable
treatment and effluent standards for livestock waste is arbitrary and capricious.

40 C.F.R. Part 503 also establishes maximum allowable concentrations for other pollutants, including metals and
nutrients (nitrogen and phosphorus). See 40 C.F.R. § 503.13.

* Note that sewage sludge is essentially the end prodiict of a pre-treatment process, one that requires specific

measures to reduce concentrations of pathogens, nutrients, and other pollutants. See CWA §§ 304(b)(1)(B) &
304(d), 40 C.F R. Part 133
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2. EPA Ignored the Advice of Its Own Experts.

EPA scicntists have long argued that the biosolids regulations. and the technologies used
o meet their criteria, should be applicd to the pre-application treatment of animal wastes used as
fertilizer:

Over the years of the evolving National program for the management of biosolids,
cost effective technologies have been developed to generate, treat, store, transport
and use or dispose of this human equivalent of animal manures. The physical and
chemical properties of biosolids are similar to the analogous physical and
chemical properties of animal manures such that the above-captioned treatment
technologics for biosolids could be applied in a cost effective manner to animal
manures as well.

A whole host of biosolids treatment technologics offer the potential to be used on
manures. These technologies include dewatering, digestion, composting, heat
drying and/or pelletization and chemical stabilization techniques.

Rubin, Alan, Ph.D, Scnior Scientist, Biosolids Team/EPA Oflice of Water, Technologies
Transferable from Biosolids Manag 1o the Management of Animal Manures: Abstract,
attached at Exhibit 42. Mr. Rubin further points out that:

The United States Environmental Protection Agency has developed a
comprehensive program for managing the Nation’s biosolids at the Fedcral level.
The 40 CFR Part 503 Regulation for the Use or Disposal of Biosolids provides a
comprehensive technical basis for regulating this material in an appropriate
manner as a resource for a variety of beneficial use projects. Most States have
adopted the key elements ol the Part 503 Rule as the basis of their technical
regulations [or biosolids. Most of the regulatory requirements contained in Part
503 could be applicd to animal manures, either as a regulatory requirement or
issued as guidance for the States to subsequently use in regulations. In particular,
the pathogen reduction and vector attraction reduction requirements, site controls,
and agronomic rate requircments of the Part 503 Biosolids Rule have direct
applicability to controlling animal manures and lessening their human health and
environmental impacts.

1d. Nor is Mr. Rubin the only expert so ignored by EPA in developing the Proposcd Rule. The
Agency has continued to ignore the findings contained in the administrative record leading to the
2003 Final Rule. See, e.g., Assessment of the Necessity for Controlling Potentially Infectious
Microorganisms in Animal Wastes, 2003 Final Rule DCN 321038, The Agency’s continuing
failure to contemplate the regulation of animal wastes according to standards similar to those in
Part 503, and its rejection of its own experts’ advice to do so, is arbitrary and capricious and not
entitled to deference by a reviewing coust. Defenders of Wildlife v. Bubbitt, 958 F. Supp. 670,
685 (D. D.C. 1997).
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L Mounting Evidence Shows that Nutrient Management Planning Fails to
Provide Meaningful Reductions in CAFO Feeal Coliform and Pathogen
Pollution.

In both the 2003 Final Rule and the Proposed Rule. EPA maintains that the application of
animal wasle as [ertilizer, in compliance with approved Nutrient Management Plans, will
cllectively reduce [ecal coliform and other pathogen pollution from CA¥FOs. See 71 Fed. Reg.
37773. This assertion is directly contradicted by emerging research.

The Michigan Department of Environmental Quality has recently undertaken a study of
the biological and water chemistry in two creeks that drain a large dairy. Michigan Department
ol Environmental Quality, Water Bureau, Staff Report, A Biological and Water Chemistry
Survey of Mill and Pine Creeks in the Vicinity of the Hartford Dairy Concentrated Animal
Feeding Operation, Berrien and Van Buren Counties, Michigan, July through September 20035,
(MI/DEQ/WB-06/035), attached at Exhibit 43. The dairy applies waste as [lertilizer 1o tields that
drain into the creek, and does so according to the terms of an NPDES permit and a
comprehensive nutrient management plan. Jd. at 2. Samples were gathered at numerous
stations, over several months, and spanning numecrous precipitation events. Id. at 8. Sampling
for E. coli revealed numerous exceedences ol water quality standards and high levels of E. coli,
especially following rainfall events. /d. at 9. MDEQ rescarchers (ound that “[m]anure
management activities of Hartford Dairy appear to be contributing to extreme increases in . coli
concentrations in Pine Creek during rainfall events. However, the investigation did not discover
high levels on nutrients in this farm drainage. /d. at 12. The implication of this initial study,
which will require [urther research to confirm, is that nutrient management planning that
achieves successful agricultural utilization of manure nutrients will provide insufficient trcatment
of £. ¢coli and other enteric pathogens.

This field investigation directly contradicts EPA’s determination that NMP
implementation will provide meaningful levels of treatment of [ecal coliform and other
pathogens discharged from CATO land application arcas. EPA’s over-reliance on computer
modcls to project fecal coliform and pathogen treatment levels is undermined by this, and other,
hard-data ficld studies. It is arbitrary and capricious for EPA to ignore the implications of actual
research and continue its support for the Proposed Revised Rule based primarily on its computer
modeling.

J. EPA’s Reliance on the G.L.E.A.M.S. Model Is Fatally Flawed Because

G.L.E.A.M.S. Is Not A Valid Computer Model for Forecasting Flows and
Reductions in Fecal Coliform and Other Bacterial Contaminants.

EPA maintains that a Nutrient Management Plan, and the other miscellaneous measures
included in Option 2 BCT, will reduce pathogen discharges from CAFOs by 46%. See 68 Fed.
Reg. 7239; see also US EPA, Environmental and Economic Benefit Analysis of Finual Revisions
0 the National Pollutant Discharge Elimination System Regulation und Effluent Guidelines for
Concentrated Animal Feeding, December 2002, at ES-10. This determination is, in fact, both
unsupported by analysis and directly contrary to the overwhelming weight of relevant materials
within the Administrative Record for both the 2003 Final Rule and the Proposed Revised Rule.
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As with its claims for other pollutant reductions, TPA’s pathogen benefit assertion is
based not on actual measurements, but on the results of an claborate computer modeling exercise
using a computer program called G.L.E.A.M.S (o predict pathogen loadings under different
regulatory scenarios. See US EPA, Pollutant Loading Reductions for the Revised Effluent
Limitation Guidelines for Concentrated Animal Feeding Operations (December 2002)
(“Polluiant Loadings Analysis ") at 14, Problematically, G.L.E.AM.S. was not designed to
model pathogens, but instead was specifically developed to predict water, sediment, pesticide,
and nutrient loadings. See Polluant Loadings Analysis at 14; see also The Southeast Watershed
Rescarch Laboratory, South Atlantic Area, GLEAMS Y2K Update,™ printout attached at Exhibit
44. The program is a tool for comparative analysis ol complex pesticide chemistry, soil
propertics, and climate, and is not designed to be used as an absolute predictor of pollutant
loadings. See id.

The agency’s reliance on G.L.E.A.M.S. is contrary to its practice in other water quality
regulatory programs, The agency opted to recommend different, perhaps more accurate, models
in its guidance to state agencies developing 'I'MDLs for pathogens. See EPA, Protocols for
Developing Pathogen TMDLs, 1'PA 841-R-00-002, January 2001 at 6-5. 'This departure is
particularly notable, given that the TMDL program is directed towards the control of wastewater
discharges [rom fcedlots that fail to meet the minimum size threshold for CAFO designation.
See id. at 2-6.

in order to simulate pathogen discharges, FPA derived pathogen concentrations from a
mathematical formula based on phosphorus loads in the belict that pathogens act like pesticides.
See Pollutant Loadings Analysis at 14. Taking a further step from realistically measured
pathogen concentrations and flows to surface waters, EPA based it phosphorus to pathogen
conversion on a coefficient that assumed that pathogens would behave similarly to copper. See
id. at 17. EPA offered no explanation of the methodology of this substitution, verification of its
accuracy, or justification for failing to undertake an alternative pathogen analysis. See id. While
computer model results are commonly checked for accuracy against actual measurements or
studies, EPA’s altempts to verify its pathogen simulation fall far short of acceptable standards.
EPA cites only a single literature refercnce 1o compare the accuracy of its simulated pathogen
loadings against actual, measured loadings.”' EDPA offers a conclusory statement that simulated
results are within range of values measured in one other study but offers no prescentation of either
data set for comparison. See id. at 44. Such a scant analysis is inadequate. “A regulation cannot
stand if it is based on a flawed. inaccurate. or misapplied study.” Texas Qil and Gas Ass 'n., 161
F.3d 923 at 935.

" Available at =htp:iisacs.cpes.peachnet.edu/sewrl/Gleams/gleams y2k update.htm:>, last accessed 15 August
2006.

"VEPA’s sole basis for the factors it built into its variation on the G.L.L5. A.M.S. model apparently derived from one

study of pathogen concentrations in onc ficld in Arkansas recciving pouliry waste. See Pollutant Loading Analysis at
43
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EPA’s inappropriate use of a computer model not suited to model pathogens, and rcliance
on the results of that modeling, is arbitrary and capricious. In a similar case, OS1IA’s inaccurate
and unresponsive reliance on its projections resulted in remand to the agency. See Public Citizen
Health Research Group v. Tyson, 796 F.2d 1479, 1505-07 (D.C. Cir. 1986). Other courls have
rejected EPA’s similarly inscrutable attempts at justification. The Court of Appeals for the
District of Columbia Circuit remanded a set of Clean Air Act regulations where the Agency
offcred conclusery statements, meaningless analysis, and inadequate data:

The agency should provide an explanation, in intelligible if not plain English, that
at a minimum rcveals how it determined which of its costs are recoverable, the
Jjustification(s) underlying its choice of cost allocation methods, and a reasoned
basis for the agency's belief that it incurs the same costs for a carryover
certification as it does for a new certification.

Engine Mfrs. Ass'nv. EPA, 20 F.3d 1177, 1182-83 (D.C. Cir. 1994). Here, because of its
overwhelming reliance on an inappropriate computer model, EPA has failed to offer a reasonable
explanation for its failure to require CAFOs to adopt measures that will reduce or eliminate the
flow of pathogens to the nation’s waters. Stare Farm instructs reviewing courts Lo reverse
agency decisions and rulemaking cxercises when the agency fails to “articulate a satisfactory
explanation for its action including a rational connection between the facts found and the choice
made.” Motor Vehicle Mfrs. Ass'nv. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983);
accord Public Citizen v. Mineta. 340 F.3d 39, 53 (2d Cir. 2003).

K. EPA’s BCT Analysis is Undermined by the Agency’s Refusal to Consider

Actual Federal Cost-Share Programs Implemented to Fund Compliance with
the 2003 Final CAFO Rule.

In the analysis lcading up to the 2003 Final Rule, EPA declined to consider the impact
that federal funding of conservation practices would have on the affordability of advanced
technologics for treating animal waste. See Waterkeeper, 399 F.3d at 517. Over the objections
of the Environmental Petitioners, the Second Circuit deferred to this decision because

EPA still believed, at the time it conducted its [inal economic analysis, that the
benetits of the EQIP program were still to speculative to count on because it
remained unclear what the actual funding levels would be, what limits might be
placed on the types of waste management practices covered. and what share of
dollars would be allocated to confinement facilities. ..

Id. Over the course of the intervening five years since EPA’s Final Rule analysis, those
uncertaintics have been crased.

Following significant revisions to the IXQIP program in the 2002 Farm Bill, revisions
which eased cligibility requirements to allow CAFOs to recoup 75% cost share for waste
management structures and practices, USDA spending for animal waste practices expanded
dramatically. See NRCS Fact Sheet, Farm Bill 2002 Environmental Quality Incentives Program,
Oct. 2002, attached at Exhibit 45. Under a FY2004 budget allocation, USDA paid for animal
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wasle practices implemented in the prior eight years. EQIP puyments for practices implemented
in FY2002 rose to $17,337,674, over [our times the amount expended the previous year.
FY2004 expenditures for animal waste management practices implemented from FY2002
through FY2004 equaled $59,374,286 according 1o one set of data provided by USDA/NRCS.
USDA/NRCS, Environmental Quality Incentives Program FY-2004 Payments for 1997-2004
Animal Waste Practices plus Fences, attached at Exhibit 46. Other USDA/NRCS documents
reveal that actual EQIP spending on confined livestock cost-share programs was even higher:
$142,673,244 in FY2004 alone; $105,254,024 in FY2003. USDA/NRCS, Environmental
Quality Incentives Program FY-2004 Cost-Share Approved by Livestock Type and
USDA/NRCS, Fnvironmental Quality Incentives Program FY-2003 Cost-Share Approved by
Livestock Type, attached at Exhibit. 47.7

In the face of such economic certainties, EPA must revisit the economic calculations that
informed its BC'T analysis and inctude the cost-offsets realized by the availability (and
distribution) of these federal funds. CAFO compliance costs have, and will continue to be, offset
by contributions from federal grant and tax credit programs. Tt would arbitrary und capricious
for EPA lo continue to consider these contributions as speculative and to fail to account for them
inits BCT cost anal_\'sis.73

CONCLUSION

We urge EPA to revise its proposal to correct the deficiencies we have outlined in our
comments (o meet the requirements of the Clean Water Act, the Second Circuit’s decision in
Waterkeeper Alliance v. EPA, and to protect public health and the environment.

Submitted by,

' t//z/—//[i///u

Melanie Shepherdsen
Jon Devine
Natural Resources Defense Council

Eric Huber
Sierra Club

Jettrey Odetey
Janelle Hope Robbins
Waterkeeper Alliance

2 All documents referenced in this paragraph are available at hitp://www.nrcs.usda.gov/programs/eqip/.

™ In addition, Senator Hagel (R-NE) recently introduced the “CAFQ Tax Credit Act” which “will help livestock
producers meet the costs of complying with Cnvironmental Protection Agency (EPA) regulations.” Press Release,
Office of Scnator Chuck Hagel, Hage! Introduces Bill 1o Provide Tax Credit for Livestock Producers, July 29, 2006,
attached at Exhibit 48.
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EXHIBITS

We have submitted all 48 of the Exhibits to these comments, listed below. on an enclosed ¢d.

1.

Environmental Assessment ol Proposed Revisions to the NPDES Regulation and
Effluent Guidelines for CAFOs.

Final Rule Administrative Record Index.

Memorandum from Craig Simons to Virginia Kibler & George Townsend (Aug. 25,
2000).

Lastern Research Group, Inc. Memorandum for EPA Region 9, Ponderosa Dairy
CWA Violation (Apr. 27, 1999) & Department of Justice Press Release (Jan. 21,
1999).

U.S. EPA, Lnvironmental Assessment of Proposed Revisions to the National
Pollutant Discharge Elimination System Regulation and the Efflucnt Guidelines for

Concentrated Animal Feeding Operations, at exhibits 4-16, 4-22 & 4-25 (Jan. 2001)

TetraTech, Inc. for U.S EPA, State Compendium: Programs and Regulatory
Activities Related 1o Animal Feeding Operations at 5-6 (May 2002).

Environmental Integrity Project, Threatening Iowa’s Future: Iowa’s Failure to
Implement and Enforce the Clean Water Act [or livestock Operations (May 2004).

NC DNR, Temporary restraining order issued against Orange County swine producer
whose operation discharged waste Friday.

Brief for U.S. EPA, Warerkeeper Alliance, Inc. v. U.S. EPA (Mar. 23, 2004).
Tinal Report, ECCSCM Water Monitoring Project, 2001-2003.

Janet Kauffman, “A Dirty River Runs Beneath It.”

“Farmland Drainage and the Nitrate Problem.”

U.S. EPA Review of Ohio EPA’s Programs, Excerpts from the Final Report (Feb. 13,
2003).

General Accounting Otfice, Livestock Agriculture: Increased LPA Oversight Will
Improve Environmental Program [or Concentrated Animal Feeding Operations (Jan.
2003).

Dinnes, Dana L., et al., Nitrogen Management Strategies to Reduce Nitrate Leaching
in Tile-Drained Midwestern Soils, Agron. J. 94:153-171 (2002).
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16.

20.

21.

24,

29.

Cook, M.J. and J.1.. Baker, Bacteria and Nutvient Transport to Tile Lines Shortly
after Application of Large Volumes of Liquid Swine Manure. Transactions of the
ASAE, Vol. 44(3): 495-503 (2001).

Texas Administrative Code, Public Notice of Air Quality Applications.

Woodside, Michael D. and Benjamin R. Simerl, “Land Use and Nutrient
Concentrations and Yields in Selccted Streams in the Albemarle-Pamlico Drainage
Basin, North Carolina and Virginia, USGS Open File Report 95-457.

Daniel, T.C., et al., “Effect of Extractable Soil Surface Phosphorus on Runoft Water
Quality,” Transactions of the ASAL 36(4), 1079-1085 (1993).

Comis, Don, Smoking Ouf Worms, Agricultural Research, Sept. 2005.

Geohring, Larry D. | et al., Preferential Flow of Liquid Manure to Subsurface Drains,
Drainage in the 21st Century: Food Production and the Environment, Proceedings of
the Seventh Annual International Drainage Symposium, March 8-10, 1998,

Marrigan, Tim, Manure Application on Tile-Drained Cropland, Michigan Dairy
Review, January 2005.

Memorandum. Kenneth Huffman 1o Jack Ferguson, Estimated Frequency of CAFO
Iolding Pond Overflows Caused by Chronic Rain Events, April 8, 2003,
Memorandum, Kenneth Huffman to Jack l'erguson. Water Quality Violations Caused
by Wet Weather CAFO Lagoon Overflows, July 16, 2002.

NRCS CPS 590.

K.M. Manel and 1.D. Slates, FFarmer Estimates of Manure Application Rates, Ninth
International Animal, Agricultural and Food Processing Wastes Procecdings of the
12-15 October 2003 Symposium (Research Triangle Park. North Carolina USA).

Rose, Dept. of Fisheries and Wildlife Michigan State University. Risks to Human
Health Associated with Waiter and Food Contaminated with Animal Wastes, August
16, 2005.

Judson Jalfe, Conmments on EPA’s Truplementation of the BCT Cost Test for Fecal
Coliform in its June 30, 2006 Proposed Rulemaking.

National Research Council, The Scientific Basis for Estimating Air Emissions from
Animal Feeding Operations.

Letters from NRDC, Sierra Club, and Waterkeeper Alliance to EPA dated July 20,
2005, August 15, 2005, and June 19, 2006.

~
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30.

34.

35.

36.

37.

39.

40.

41.

Blackburn, J.W., et al, “Aerobic Thermophilic Digestion: A Technical and Practical
Option for Swine Manure Management,”); (Staton, Kevin L. and James E. Alleman,
“2™ Generation Autothermal Thermophilic Aerobic Digestion:)

Martin, John H. “A Comparison of Dairy Cattle Manure Management with and
without Anaerobic Digestion and Biogas Utilization.”

Factsheets on Acrobic Digestion, Anacrobic Digestion, Black Soldicr Flies,
Composting, Constructed Wetlands, and Vermicomposting.

J. 1. Martin, Jr., et al., Evaluation of the Performance of a 550 Cow Plug-flow
Anaerobic Digester Under Steady-State Conditions, Ninth International Animal,
Agricultural and Food Processing Wastes Proceedings of the 12-15 October 2003
Symposium (Research Triangle Park, North Carolina USA), Oct. 2003, at 350-359.

Wright, Peter, ct al., Reductions of Selected Pathogens in Anaerobic Digestion, Ninth
International Animal, Agricultural and Food Processing Wastes Proceedings of the
12-15 October 2003 Symposium (Rescarch I'riangle Park, North Carolina USA), Oct.
2003.

Keener, H.M., ct al., Optimizing Design and Operation of Dairy Marnure Composting
Systems Using Pilor and Full Scale Kinetic Studies, Ninth International Animal,
Agricultural and Food Processing Wastes Proceedings of the 12-15 October 2003
Symposium (Research Triangle Park, North Carolina USA), Oct. 2003, at 310-324.

Henry, C.G., et al., Application and Performance of Constructed Wetlands for Runoff
Sfrom Small Open Lots, Ninth International Animal, Agricultural and Food Processing
Wastes Proceedings of the 12-15 October 2003 Symposium (Research Triangle Park,
North Carolina USA), Oct. 2003, at 132-43.

Morgan, Jennifer. et al., Evaluation of Pathogen Removal from Dairy Wastewater
Using an Ecological Treatment System, ASABE Mecting Paper 067018 (Tuly 2006).

Clean Air Nonroad Diesel Rule.

Vanoti, Mattias, et al., derobic Compesting of Swine Manure Solids Mixed with
Cotton Gin Waste, ASABE Mceting Paper 064061 (2006).

EPA Memorandum, Assessment of the Necessity for Controlling Potentially
Infectious Microorganisms in Animal Wastes, 2003 Final Rule DCN 321038.

US EPA, Environmental Regulations and Technology: Controf of Pathogens and
Vector Attraction in Sewage Sludge, Revised July 2003.
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42.

4.

45.

46.

47.

48.

Rubin, Alan, Ph.D, Senior Scientist, Biosolids Team/EPA Office of Water,
Technologies Transferable from Biosolids Management io the Management of Animal
Manures: Abstract.
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Mr. COHEN. Thank you, Mr. Kennedy.

I will normally ask questions first, but I am going to reserve that
right and yield to other Members who might have questions.

Mr. Franks, do you have questions? Ranking Member Franks?

Mr. FRANKS. Mr. Chairman, I may have questions in a moment.

I am going to, if it is all right, yield to my colleague, Steve King,
here first.

Mr. KiNG. Thank you, Mr. Franks, our Ranking Member, and,
Mr. Kennedy, for your testimony.

I regret that I have not read deeply through a lot of the material
that you have put out, but it is clear to me that you put a lot of
material out. It is also clear to me that you have made a visit or
two to Iowa.

I just reflect back upon a meeting in Clear Lake a few years ago
and a quote that I recall would be—I believe, actually, this would
be exact—“Large scale hog producers were a greater threat to the
United States and democracy than Bin Laden’s terrorist network.”

Is that an accurate quote?

Mr. KENNEDY. I don’t know if that is accurate, but I believe it
and I support it. And the reason for this is the same reason Teddy
Roosevelt said it.

Teddy Roosevelt said this Nation would never be destroyed by a
foreign enemy, but he said that “Malefactors of great wealth, work-
ing from within, would erode and subvert American democracy.”

And if you look, again, not from me, but from the “Raleigh News
and Observer,” a five-part series on “Boss Hog,” it shows how this
industry meticulously subverted and corrupted virtually every rel-
evant public official in the state.

Mr. KING. Mr. Kennedy, excuse me, I have got a lot of questions
to ask. But I think——

Mr. KENNEDY. Because this

Mr. COHEN. Let the witness answer the question, Mr. King,
please.

Mr. KENNEDY. I am answering your question, sir. And you asked
me an inflammatory question, and I am giving you an answer for
it.

There are laws now——

Mr. KING. Your statement, Mr. Kennedy, you are telling me that
your statement is an inflammatory question when I asked if you
can confirm it.

Mr. KENNEDY. I am telling you that I can confirm it, and I am
explaining it to you so that you understand what I am talking
about.

Mr. KING. I would be happy to introduce your op-ed into the
record, if you could just suspend for a moment.

Mr. CoHEN. If we cannot have a colloquy here—Mr. Kennedy,
you go ahead and respond and if we need extra time for Mr. King
to ask questions, we will provide it to Mr. King, to be fair to him.

But I think it is fair that when the witness is asked a question,
he be allowed to respond.

Mr. Kennedy, proceed.

Mr. KENNEDY. Today, in 14 states, there are laws that make it
illegal to criticize food from factory farms. Now, you may say this
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is anti-American. I think it is. I think it violates our first amend-
ment rights.

And you may say this couldn’t be true, but ask Oprah Winfrey,
who sent for a 6% week jury trial to Texas, because she criticized,
on her show, factory farm food.

Do you think that is American? Do you think that that is demo-
cratic?

And three state legislatures have now passed laws that make it
illegal to photograph a factory farm or a factory farm animal from
a public road. And Maryland and North Carolina, many other
states, have laws that make it illegal for the public to learn where
factory farms are located, even though the government has this in-
formation.

This is an assault on our democracy. Wherever you see environ-
mental injury, you will also see the subversion of democracy. And
that is what I talked about when I made that statement.

Osama Bin Laden has no power over this country to make us
change our laws. We do. And the biggest threat to our country is
if legislatures, and particularly those in the possession of large
businesses, begin restricting our rights at home to do what the
Constitution says that we can do.

Osama Bin Laden can’t make us alter our own Constitution, but
that is happening in this country every day because of the power
of this industry.

Mr. CoHEN. Thank you, sir.

Mr. King, you are recognized, and we will give you the time that
you need for questions.

Mr. KiNG. Thank you, Mr. Chairman.

And consistent with Mr. Kennedy’s response, I have in my hand
an op-ed dated Tuesday, May 14, 2002, in The Des Moines Register,
titled, “I'm serious: Hog lots threaten democracy,” by our witness,
Mr. Robert F. Kennedy, Jr., and it is part of a public document, but
I would ask unanimous consent to enter that into the record, and
I think that does flesh out the statement that he has made.

I would also ask——

Mr. CoHEN. Without objection.

[The information referred to follows:]
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Mr. KiNG. Thank you. And I would also ask that a Des Moines
Register article dated April 10, 2002, that is a news article that
stipulates some of the same dialogue that took place in Iowa back
then, unanimous consent to enter it into the record, as well.

Mr. KENNEDY. I am happy to have that entered in the record
with the proviso that the information in that article—that article
is not necessarily true.

Mr. CoHEN. The articles speak for themselves.

Mr. KENNEDY. It was taken from representatives of the Pork Pro-
ducers Council and the American farmer.

Mr. KING. Point of order, Mr. Chairman.

Mr. CoHEN. Without objection, the statement will be allowed in
and the statement only speaks to what——

[The information referred to follows:]
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Big frog lots called greater threat than bin Laden;R.F.K. Jr. {ashes out at ‘enemy within' Des
Moines Register April 10, 2002 Wednesday

Copyright 2002 The Des Moines Registe
- All Rights Reserved" :
Des Moines Register

April .10, 2002 Wednesday
SECTION: MAIN NEWS; Pg. 1A
LENGTH: 974 words

HEADLINE: Big hog lots called gréater threat than bin Laden;
R.F.K. Jr. lashes out at 'enemy within’

BYLINE: Eller Donnelle, Staff

BODY:
By DONNELLE ELLER

REGISTER BUSINESS WRITER

Large-scale hog producers are a greater threat to the United States and U.S, democracy
than Osama bin Laden and his terrorist network, says Robert F. Kennedy Jr., president of -
the Waterkeeper Alliance, a New York environmental group.

_"We've watched communities and American values shattered by these bullies," Kennedy
said in an interview Tuesday, reiterating comments he made to 700 Iowans at a conference
on sustainable hog aperations Friday night in Clear Lake.

Luke Kollasch, an Algona hog producer, said it is irresponsible to compare the pork industry
to the man blamed for the largest terrorist-attack against the United States. Kollasch-and
three other people walked out during Kennedy's speech, "You have to be a complete
wandering idiot to make that statement,” said Kollasch, whose family owns several hog
farms and feed and construction companies in northwest Iowa.

“To compare pork producers with a regime that kills and terrorizes Americans, that blew my
mind," said Craig Christensen, a producer who farms with his father and uncle near Ogden.

"He put Grant Wood and Osama bin Laden side-by-side and said they were the same," said
Christensen, who also heard Kennedy's Friday speech.

Kennedy visited Iowa last week as the Legislature debates controversial measures to reduce
air and water pollution from major hog confinements. Among the provisions is one that
would give local governments and residents say in where livestock confinements are
located. : :

Kennedy, who has gained notoriety for efforts to clean up the nation's waterways, said
Tuesday that corporations such as ConAgra Foods, Smithfield Foods and Premium Standard
Farms are the "enemy within."
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Corporaticris buy political support with campaign contributions to strong-arm lawrmakers to
pass favorable laws and hobble enforcement agencies, said Kennedy, the son of

assassinated U.S. senator and attorney general Robert F. Kennedy,

"The first thing they do is attack democracy by removing local control,” Kennedy said. "The
very people who bear the burden of the operations have no right to object.”

Then corporate farms take advéntage of "an exemption” given small farmers to apply hog
waste to cropland, Kennedy said. "Hogs produce 10 times the waste that humans do, so if
you have 100,000 head of hogs, it's creating the same waste as a million people, spread out
on the land."

"A city with a million people would have to build a sewage treatment facility," Kennedy said.
Treating hag waste would "add $1.75 to the price of a pig at kill-weight," Kennedy said,
adding that corporations would be unable to compete with small famlly operations with that

expense.

"The only way for corporations to make money is by cheating and breaking the law every
single day," he said. "The only way to function is to disable the enforcement agency."

Comments challenged

Ross Harrison, a spokesman for the Iowa Department of Natural Resources, challenged
" Kennedy's assessment of Jowa's regulatery environment.

"No one has exemptions to pollute the state's waterways," Harrison said.

The state agency determines where hog confinement cperations can be located. Part of that
process requires that large operations file manure management plans that cutline how
much waste is applied to cropland, he said.

The content of that waste is analyzed, and the state aliows anly the amount of waste that
farmland can support.

"There is no conscious effort to aliow corporate operations to pollute," Harrison said, adding
that sometfrmes spills occur. "They're investigated and fines are assessed."

Kennedy provides "a little bit of fact and the rest is misunderstanding of how the syétem
works.”

Christensen said Kennedy claims to only be aftar corporate or "factory farms" but defines
them as any operation that uses hog confinements.

Scott Tapper, a hog producer who lives near Webster City, said that describes "90-plus
percent of the family farms in Iowa." :

"He has some warm fuzzy picture of what family farming is, but that's not reality," said
Tapper, a board member of the Iowa Pork Producers Association, based in West Des Moines.

Gary Hoskey, president of the Iowa Farmers Union, a sponsor for the Clear Lake event,
agrees with Kennedy that large-scale corporate operations undermine demacracy.
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Hoskey said hog corporations foul Towa waterways, drive out small producers and kill rural
communities. .

Iowa numbers

Iowa hog operations have dropped from 64,000 in 1980 to 16,500 last year, state records
show. Hoskey said more hogs are concentrated on fewer farms.

"Ask a person who can't go outside of their home, or whose kids are ostracized at school if
they feel like they've lost their democratic right and you'll get an answer in a hurry,” Hoskey
said.

Kennedy said he received a standing ovation in Clear Lake followlng his speech.

What the bil} would do

The comprehensive plan to tighten regulation of hog confinements and other large livestock
operations includes these provisions:

* Charge livestock confinement owners a fee based on the animal capacity of their facilities.
* Hire 12 more environmental inspectors with up to $1 million in fee revenue.
* Lower the size threshold for animal-feeding operations requiring construction permits.

* Use a new scoring system that takes into account environmental and community factors
to help county and state officials evaluate proposed confinement sites.

* Leave the final decision on site approval with the Iowa Department of Natural Resources.

* Authorize air-pollution monitoring of livestock operatlons that leads to enforcemant of new
air quality standards. :

* Ban the bullding of livestock confinements in 100-year floodplains.

* Regulate land appiication of manure based on how much algae-feeding phosphorus the
material contains. : .

GRAPHIC: Kennedy

LOAD-DATE: October 15, 2002
Source: |eqal > /. ../ > Des Moines Register (lowa) &
Terms: "Robert F. Kennedy" (Edit Search | Suggest Terms for My Search)
View: Full
Date/Time: Wednesday, February 4, 2009 - 10:39 AM EST
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Mr. KING. Point of order, Mr. Chairman.

Mr. COHEN. Yes, sir.

Mr. KING. Is the witness allowed to object to a unanimous con-
sent request?

Mr. CoHEN. Well, no, he can’t and he didn’t. He did, but it wasn’t
permitted, and he is out of order. But we understand that and that
he didn’t understand necessarily the rules on admitting something
into the record, because it doesn’t stand for the veracity of what is
contained therein.

Thank you, Mr. King. You are recognized.

Mr. KING. Thank you, Mr. Chairman, I appreciate that.

And I would be very happy to go deeply into this hog issue, and
I will just make this statement into the record, and that is that on
a per head basis, today’s hog production in Iowa and around the
country is far, far more favorable to the environment than any-
thing we have ever had before and it gets better every single day.

Our water is cleaner. Our soil is cleaner. We are doing a far bet-
ter job of taking care of that livestock. And we had more hogs in
Towa in 1952 than we have today, and they are far safer today than
they were in 1952.

But I think the point——

Mr. KENNEDY. You have got more family farmers——

Mr. KING. I will get to you with a question, and you will have
an opportunity to answer, Mr. Kennedy.

I think the point that the panel is going to be interested in is
not so much debating the hog industry in Iowa, although I
think:

Mr. CoHEN. Mr. King? Mr. King?

Mr. KING [continuing]. It is an industry——

Mr. CoHEN. Mr. King, for the record, without objection, you have
an additional 3 minutes, if you so desire.

Without objection.

Mr. KiNG. Thank you, Mr. Chairman.

But I think the point that this panel is going to be interested in
is the statement that the hog industry has corrupted public offi-
cials. I think at one point you said every public official in the state
that had effect on this.

And I think it impugns all elected public officials, and I think
that is a very broad statement, and I think your record of making
very broad statements, I think, causes us to take a look at the rest
of your testimony here today with a bit of a jaundiced eye.

And I will give you an opportunity to respond to that.

Mr. KENNEDY. What I said was that the “Raleigh News and Ob-
server” concluded that—and with strong documentation, a five-part
series that won the Pulitzer Prize—that every relevant public offi-
cial in the state of North Carolina had been corrupted by that in-
dustry.

I urge you to go read that article.

Now, what happened, once they did it in North Carolina, they
dropped the price of hogs to $0.08 a pound at kill weight. At that
point, states like Iowa, like your state, where the public officials
could not be that easily corrupted, had to adopt the same system
or they would have been out of business.
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But it has put out, as you probably know, almost 100,000 inde-
pendent hog farmers in Iowa. It put out 28,700 independent hog
farmers in North Carolina.

Mr. KING. Again, I am going to take it from that response that
you do agree with the statement that every public official in the
state had been corrupted by this process.

Mr. KENNEDY. I said that that is what the “Raleigh News and
Observer” concluded.

Mr. KING. Since you have introduced that into the record, I am
1going to take it that you are endorsing that statement, and you be-
ieve it.

Mr. KENNEDY. I am saying that that—I didn’t investigate every
public official in the state. I am saying that is what the “Raleigh
News and Observer” concluded.

Mr. KiNG. And I will just allow the panel

Mr. KENNEDY. They won the Pulitzer Prize for it, and maybe not
every single one was corrupted, I can’t tell you.

Mr. KiING. There may be some exceptions.

Mr. KENNEDY. I didn’t do the report.

Mr. KING. Thank you. And is it also your belief that manure is
a hazardous toxic waste?

Mr. KENNEDY. Manure, when it is applied at agronomic rates as
a fertilizer has a beneficial use, but when it is applied beyond agro-
nomic rates, then it becomes a poison to the land and the water
and people.

Mr. KING. And you understand, Mr. Kennedy, that we do have
fegulations that limit the rate of application so that it is not a pol-
utant.

Mr. KENNEDY. If you think those regulations are enforced, if you
think those regulations are effective, I beg you to come to North
Carolina with me and look around. Come even to Iowa and look
around.

That is what the captive agencies are saying, and it is complete
baloney.

Mr. KING. Mr. Kennedy, I would remind you that I live in the
middle of this and the wind blows in four directions and the water
runs downhill, and I have lived here all my life

Mr. KENNEDY. I would ask you——

Mr. KING [continuing]. And I do not see the description you de-
scribed to the panel, and I have got to take exception to it.

Mr. KENNEDY. I would ask you how much in contributions you
relceive from the Farm Bureau and from the Pork Producers Coun-
cil.

Mr. KING. I would have to look. I would ask you how you got into
this industry in the first place.

Mr. KENNEDY. How did I get into it?

Mr. KING. Yes.

Mr. KENNEDY. Because they are the worst polluter in America.

Mr. KING. Weren’t you assigned to do some public service that
got you started in this, Mr. Kennedy?

Mr. KENNEDY. You mean in protecting the environment? No.

Mr. KING. I mean assigned to 800 hours of public service that
was your gateway into this Hudson River issue.

Mr. CoHEN. Time has expired.
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Mr. Kennedy——

Mr. KING. You impugn my character with your question, Mr.
Kennedy, and I don’t question yours.

Mr. KENNEDY. No. If you are asking me how I got into——

Mr. CoHEN. Time has expired, and I am afraid, while this was
very interesting, we are not going to be able to continue it. It does
conjure up all thoughts of Barry Goldwater and extremism in the
defense of liberties is no vice, moderation should be no virtue.

Mr. Watt, do you seek recognition?

Mr. WATT. Yes, sir.

Mr. COHEN. You are on.

Mr. WATT. Thank you, Mr. Chairman. I appreciate the Chairman
having this hearing.

This is a classic case where we have not only gone into the
weeds, but into the hog farms, which gets us back pretty much to
where Mr. King ended here, because he said there were regulations
in effect and Mr. Kennedy said those regulations are not being fol-
lowed.

The hearing, interestingly enough, is about whether the regula-
tions even will be in effect, because when we don’t protect ourselves
from these kind of midnight rulemaking procedures, then we have
the prospect at least that not even the regulations will be in effect.

There will be a new set of regulations that have wiped out the
past ones in the middle of the night.

So for us to focus on any one of the particular—not that this tes-
timony hasn’t been interesting and entertaining, and I am sure
there are other people here who will focus on other rules that were
either changed or not changed at the last minute, the real policy
question we are confronted with is how can we protect ourselves
against this kind of midnight rulemaking.

And that really has no substantive content to it. It is a policy
content, because sometimes when we protect ourselves against mid-
night rulemaking, it will be protecting ourselves against rule
changes that we would like to have made and sometimes it will be
protecting ourselves against changes that we would not like to have
made.

And on that score, I think I am fully—although I haven’t looked
at the details of Mr. Nadler’s bill, I am fully supportive of the con-
cept of his bill and would just give one illustration where there was
bipartisan agreement that the rules should not be changed.

I happen to sit on the Financial Services Committee and chaired
the Oversight Subcommittee, and we had a hearing about the real
estate procedures, closing process.

The rules that were proposed right at the end of the Bush ad-
ministration, Republicans—there wasn’t a single person who
showed up who supported the changes that were being proposed,
either Republican, Democrat, conservative, liberal however you
wanted to categorize them.

Everybody testified against the changes that were being proposed
and, sure enough, in the dark of night, at a time when it appeared
that the Administration couldn’t do—the new Administration
wouldn’t be able to do anything about it, except in a very limited
way by going within 60 days and, under the Congressional Review
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Act, going through something as difficult as those rules and trying
to understand them, there was no way to reverse them.

So the concept, the policy of having a more transparent process
I hope Mr. King isn’t disagreeing with, even though he might want
to go at the witness on the weeds or the hogs or whatever it is that
he was questioning.

The real policy question is should an Administration that is on
the way out, Republican or Democrat, because there will be a
Democratic administration at some point, on the way out, remem-
ber that, is it a good policy practice to allow them just willy-nilly
to change the rules that have been in play for so long?

And I hope there is nobody here who disagrees with the policy
that that is a bad idea, and I would have to say it is a bad idea
whether—regardless of the content of what the new rule is and re-
gardless of whether it is an outgoing Republican administration or
an outgoing Democratic administration.

That is what we need to be dealing with in this Committee.

I didn’t ask Mr. Kennedy any questions, but I hope you will just
say you agree with that or you don’t.

Mr. KENNEDY. The caveat I have about that is that under the
current regimen, the way that the regulatory process works, there
are so many obstacles to big regulations being passed that it
takes—in fact, I had a lawsuit against the Federal Government,
against the EPA, in which this became a contention and was set-
tled by the court.

And they said that if a regulatory agency jumps through all the
hoops that it is supposed to do from the beginning, from the origi-
nal notice and comment to the end of the regulatory process, the
average regulation takes about 8 years to get through the regu-
latory process.

Mr. WATT. But you can’t have this both ways, Mr. Kennedy.

Mr. KENNEDY. No. All I am saying——

Mr. WATT. And as a policy matter, it is hard for us to be on both
sides of this issue.

I understand the concern about the length of time that it takes
to do rulemaking, but if every Administration is operating under
the same set of procedures, they have to get through that process
either far enough in advance of the time so that the new incoming
Administration—or they shouldn’t be able to do it at midnight on
January 19, when they are going out on January 20.

Mr. KENNEDY. Here is the thing, Congressman, is that during
the Clinton administration, many of these—the Administration
tended to go through all of those steps carefully in the regulatory
process and, at the end, they ended up with a big balloon of regula-
tions that they had done through the last couple months.

But in this Administration, a lot of these midnight regs—the reg-
ulatory process just began in May or June or July or August and
in one case, the case of the Endangered Species Act, they received
tens of thousands of comments.

The comment reviewers had an average—had to review an aver-
age of nine comments per minute in order to get the regulations
out.

Also, they weren’t doing what they were supposed to do. These
are genuine midnight regulations that didn’t receive
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Mr. WATT. I think we are generally on the same side of the issue.

Mr. COHEN. Time has expired.

Mr. WATT. I just want to be sure that neither Democrats nor Re-
publicans can game the regulatory system by doing this. That is
the point I am trying to make.

I yield back.

Mr. COHEN. Thank you, sir.

The gentleman concurs with the Ranking Member and the Chair
in that this should be bipartisan.

Are there others seeking recognition to question Mr. Kennedy?

Mr. FRANKS. Mr. Chairman?

Mr. CoHEN. Ranking Member Mr. Franks?

Mr. FRANKS. Thank you, Mr. Chairman.

Mr. Chairman, first of all, I know that a Committee like we have
is often difficult to keep bipartisan, but I think I heard some com-
mon ground in what Mr. Watt was saying.

It is one of those rare moments that I want to express a sense
of gratitude to him for that, because I know that he was the Rank-
ing Member of a Committee that oversaw or essentially handled a
special project, the Administrative Law Process and Procedure
Project for the 21st hcentury, and I think that they came up with
a number of very good proposals.

And I think that he has hit on the central point here. It is that
a lot of the conservatives had equally strenuous policy criticisms
that we leveled against the Clinton administration for these mid-
night regulations.

And one can debate whether these are good or bad policy things,
but I do think that Mr. Watt is correct in that he is suggesting that
regardless of what the policy is, we have to ascertain what the
process should be and it, of course, has to be done within the con-
straint of the Constitution and some, hopefully, reasonable fashion
that whoever is in the White House can move forward with their
constitutional duties and, at the same time, it would be consistent,
and at least everyone can agree on the process.

So with that, thank you, Mr. Watt.

Mr. Kennedy, I know that you have a number of policy concerns
with the Bush administration’s late-term regulations. They call
them the midnight rules, I guess, if that is what everyone wants
to call them. I hate to use that terminology.

But can you, however, identify for us the key administrative
process concerns that you have about the way in which all presi-
de{ltig.l Administrations go about promulgating so-called midnight
rules?

Mr. KENNEDY. Well, I think you put your finger on the key issue,
Congressman Franks, which is that there is a process in place and
that process, if you—if that process is complied with, you can still
pass a regulation on January 15 or January 17, and I don’t con-
sider that a midnight regulation, if they have gone through the
process of notice and comment and adequately reviewed those com-
ments.

It could still be a bad regulation, but at least it is complied with
the process that is out there.

The problem with these regulations is they didn’t comply with
the process. They skirted the process. They took shortcuts. They
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did things that they weren’t supposed to do in order to get these
out the door, because they were essentially gifts to these industries
at the last minute.

Mr. FRANKS. Mr. Chairman, I have to suggest to you that apart
from the discussion of process, that—and I always hate it when we
say, “Well, they did it or they did it,” because I don’t think that
is a good argument here.

I think we should have principle persuasion be our watermark
here. But I have to contend that the Bush administration was cer-
tainly as diligent in trying to get input and do these things as the
other Administrations were.

Now, again, that is not the best argument in the world, because
I am not sure that any of the Administrations perhaps would have
gotten all the input and specificity that some of us might wish, but
the reality is that the Bush administration certainly has no apolo-
gies to offer to the Clinton administration or the Carter adminis-
tration related to how they moved forward with this process.

You can attack the policy for partisan reasons or for whatever
reasons, whatever your convictions might be, but the Bush admin-
istration certainly more than comported with the trends of the
past.

And so I think our focus should be on reforming this process, and
then we can debate the policy in the midst of all of that.

So with that, Mr. Chairman, I would yield back.

Mr. CoHEN. Thank you, Mr. Franks.

God has given us this place in 2009 and so this is the Adminis-
tration we have to look to. But you are right, we should look pro-
spectively at all Administrations and that two wrongs don’t make
a right and all those other things.

Mr. Kennedy, what are the particular rules that came into place
in the last 90 days or so that are most dangerous to the environ-
ment?

Mr. KENNEDY. The rules that I mentioned, which are the buffer
zone rule that got rid of the 100-foot buffer around streams; the
hazardous waste exemption rule, this is the rule that exempts haz-
ardous waste that can be burned as fuel, that can be burned in in-
cinerators, it is about three million tons of highly toxic hazardous
waste every year.

What we know about that waste is that about 80 percent of the
people who handle that, now they are exempt from all the require-
ments of RCRA that they safely handle it, that they safely trans-
port it, that they inventory it and document it; that the people who
transport that, 80 percent of them have been cited in the past for
violating the laws in this area.

For example, trucking companies, small trucking companies that
take a load of PCBs and instead of bringing them to the dump and
documenting them, they just dump them out on the road or some-
thing like that.

And essentially all of this waste, anything that essentially can be
burned in an incinerator, is now exempt from the requirements of
RCRA.

Under the Endangered Species Act, another regulation which is
very, very damaging, which we think, again, is one of the ones we
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have selected that ought to be reviewed under the Congressional
Review Act.

Normally, if the Department of Defense takes an action that is
going to endanger a species, that is going to further endanger a
listed species, they have to do a consultation with the Fish and
Wildlife Service and with the Corps and with NIMPs.

In the past, there have been 70,000 of these consultations done
and only 5 percent of the actions have been altered or stopped. So
it is not a huge administrative burden. It doesn’t stop the agency
from doing things that it wants to do, but it plays a valuable role.

Now, what the new rule says is that they don’t have to do that
consultation. They can do an internal evaluation about whether or
not there is going to be a problem and then just go ahead and do
it, without consulting, without any public notice, without con-
sulting any of the other agencies of government.

Again, the CAFO rule, the factory farm rule is another critical
one.

One of the midnight rules was an oil shale leasing rule that
waives any kind of sensible or just fundamental controls for oil
shale drilling on 20 million acres of public land in the western
states.

We don’t know what the oil shale drilling is going to look like.
We don’t know what the industry is going to look like. The industry
doesn’t exist today.

We ought to be able to look at the industry, say here are the best
available technologies, let us do this. Instead, the new regulation
just says here are two million acres and do anything you want with
g: and we are not going to have any Federal controls over what you

0.

It doesn’t make any sense.

Mr. COHEN. Let me ask you this. I understand the policy consid-
erations that you have and that we share. But are you familiar
with procedural defects in the implementation of any of these regu-
lations that we should specifically look at and in terms of reforming
or repealing these regulations if there was due process denial?

Mr. KENNEDY. Well, yes. The endangered species regulation, for
example, and this is in the testimony, received something like
150,000 in the narrow comment period that they opened and then
each comment—some of these comments were 20 or 30 pages long.

They were very well thought out. They were filed by interest
groups all over the country.

These comments were given, on average—the reviewers who
were charged with reviewing them were given, on average, a
minute to review every nine of those comments.

Some of those comments could have been 20 or 40 pages long and
they had to review nine a minute.

So this is not what we think of when we think of American De-
mocracy, where there is an opportunity to

Mr. COHEN. Was there a problem there with the regulatory re-
view process that is in law or, in fact, there is a——

Mr. KENNEDY. No, there is not.

Mr. COHEN [continuing]. Process that was used?

Mr. KENNEDY. Again, I would focus less on the process than on
looking at some of these regulations and how they were done rath-
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er than reforming the whole regulatory review process, which I
think is burdensome enough to pass the regulations.

I would hesitate to put more burdens on passing of regulations.
I think that it takes 8 years at this point to pass a regulation if
you do it properly.

What I would do is look at these specific regulations, how they
were done, and many of this violated the current regulatory process
in order to get passed, and I would take a look at that.

That is outlined in my testimony, and I assume the testimony of
the other panelists, that they experience the same kind of problems
with their regulations, where there were shortcuts taken, where
there were regulatory procedures that were ignored, and that these
regulations just slipped through.

They literally were midnight regulations. They weren’t just regu-
lations that happened to be passed during January or December.
They were literally jammed through and ignored the regulatory
process.

Mr. COHEN. Does another Member of the panel seek recognition?

Mr. CoOBLE. Mr. Chairman?

Mr. CoHEN. Mr. Coble?

Mr. CoBLE. Move to strike the last word.

Mr. COHEN. Without objection.

Mr. CoBLE. It is good to have the panel with us.

Is Mr. Watt still here?

Mr. Watt, I am going to revisit briefly the weeds and the hog
farm just a minute.

Mr. Kennedy, by the way, good to have all of you here.

Mr. Kennedy, I realize you were quoting from the article, but I
take umbrage with the conclusion that every elected official in
North Carolina had been corrupted by that issue. But I realize that
was not your conclusion.

Mr. WATT. Would the gentleman yield?

Mr. COBLE. Yes, sir.

Mr. WATT. You all are ignoring one word. It was every “relevant”
government official.

I take the word “relevant” to be the people who were actually im-
pacting that process.

I didn’t take it personally. I am from North Carolina, too, and
I hope the Chairman won’t take it personally. Not that he is irrele-
vant, but I don’t think he is relevant in the sense that they were
talking about.

Mr. CoBLE. I want to be heard on that matter.

Mr. Chairman, this has been an enlightening hearing thus far.
I think one of the issues that we need to—well, strike that. Let me
say it a different way.

You, Mr. Chairman, and the Ranking Member both indicated
that the Bush administration did not create a case of first impres-
sion about midnight regulation. Many Administrations have done
it, and I am not really that bothered by it, unless the process abro-
gates or undermines the Administrative Procedures Act.

Now, that brings it right into focus, I think, if that is, in fact,
the case.

Mr. Kennedy, do you have any specific concerns about what mid-
night regulations that may have erupted, for more of a better way,
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in the Bush or Clinton administrations, that did perhaps under-
mine the process?

Mr. KENNEDY. Yes, sir. And again, that is outlined in detail for
each of these regulations in my testimony, in the submitted testi-
mony, the specific ways that the Administrative Procedure Act was
undermined in order to jam through these regulations.

That is why we call the midnight regulations. Listen, on NRDC’s
Web site, we have 460 just bad regulations, environmental
rollbacks, listed there.

We are not targeting those. We think those were bad, but they
went through the administrative process.

The midnight regulations that we are talking about here were
regulations that basically skirted the process in order to be jammed
through during the last 60 days.

So all of them have that kind of problem.

Mr. CoBLE. Well, I thank you for that.

Mr. Chairman, I still don’t believe this is a crisis. It may be a
problem, but I don’t think it is a crisis. And I look forward to see-
ing what develops subsequent.

And I yield back.

Mr. COHEN. Thank you, Mr. Coble.

If there are no other Members seeking recognition—Mr. Franks?

Mr. FRANKS. Mr. Chairman, just briefly, the one point I would
make, a lot of these regulations take 8 years at the present cir-
cumstance.

So how in the world can a President that is going to be here 8
years do anything but midnight regulations?

Mr. KENNEDY. Well, again, when I use the term “midnight regu-
lations,” I am not using the term to refer to regulations that went
through that regulatory process over the 8 years and then hap-
pened to be passed in the last month of his Administration.

I am using the term to refer to regulations that were conceived
and passed during the last 2 months and really skirted that whole
administrative process.

I think the regulatory process takes much too long, but, in fact,
that is what happens. And if you go through that process, I have
no complaint. I might not like the regulation, but I have no com-
plaint, from an administrative point of view.

Mr. COHEN. Mr. Kennedy, we thank you for your time.

If there are no other questions, and with deference to Wilson
Pickett, we will continue to refer to it as midnight regulations.

You are excused, and I appreciate your time and your attend-
ance.

Mr. KENNEDY. Thank you, Chairman.

Mr. CoHEN. For the rest of the panel, we will start. We thought
we had votes 40 minutes ago, but Congress operates in its own.

Our second witness will be Dr. Gary D. Bass. Dr. Bass is the
founder and executive director of the OMB Watch, a nonprofit re-
search and advocacy organization that promotes greater govern-
ment accountability and transparency and increased citizen partici-
pation in public policy decisions.

He is well known for assisting nonprofit organizations in better
understanding Federal rules affecting their groups and constitu-
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encies and, in 2003, created NPA Action as a one-stop Web site on
building nonprofit advocacy.

He has coauthored several books. “Seen, But Not Heard” is the
book in 2007; “Strengthening Nonprofit Advocacy,” which was pub-
lished by the Aspen Institute.

Prior to founding OMB Watch, Dr. Bass was president of Human
Services Information Center, where he wrote other books and nu-
merous articles on human services issues and published the
“Human Services Insider,” a bimonthly newsletter on the politics of
Federal human services programs.

He, most notably, has worked on the preparation of the first an-
nual report to Congress on implementation of IDEA, education for
all handicapped children, and served as special assistant to Wilbur
Cohen, then chair of Michigan’s governor’s task force on the inves-
tigation, prevention of abuse in residential institutions.

Our third witness will be Lynn Rhinehart. Ms. Rhinehart is asso-
ciate general counsel for the AFL/CIO, a federation representing 55
affiliated unions and 10 million working men and women, and has
been in that position since 1996.

Among her responsibilities is the coordination of the Federation’s
legal work on occupational safety and health issues, advising the
Federation’s health and safety department on legislative and regu-
latory issues pertaining to safety and health.

Ms. Rhinehart clerked for 2 years for the Honorable Joyce Green
on the U.S. District Court for the District of Columbia, and from
1987 to 1990, she worked as a professional staff member of the
Senate Subcommittee on Labor, chaired by the late Howard
Metzenbaum.

She has published legal writings and has served as contributing
author to Occupational Safety and Health Law, the leading treatise
on workplace safety and health laws.

Our fourth witness is Veronique de Rugy, senior research fellow
at the Mercatus Center. She was previously a resident at the
American Enterprise Institute, a policy analyst at the Cato Insti-
tute, and a research fellow at the Atlas Economic Research Foun-
dation.

Her research interests include the Federal budget, homeland se-
curity, tax competition, and financial privacy issues.

Coauthor of “Action ou Taxation,” published in Switzerland in
1996; currently on the board of directors of the Center for Freedom
and Prosperity; previously, director of academic programs at the
Institute for Humane Studies-Europe and France.

And our fifth witness is Mr. Michael Abramowicz. He specializes
in law and economics, spanning areas including intellectual prop-
erty, civil procedure, corporate law, administrative law, and insur-
ance law at The George Washington Law School.

He has published numerous law reviews, and his book,
“Predictocracy: Market Mechanisms for Public and Private Deci-
sion-Making,” was published by the Yale University Press.

Before coming to GW, he was at George Mason School of Law.
He also has served as visiting assistant professor at Northwestern
School of Law and associate professor at the University of Chicago
School of Law.
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And our final witness will be Curtis Copeland, a specialist at
American National Government at CRS. Dr. Copeland’s expertise,
appropriately relevant to today’s hearing, is Federal rulemaking
and regulatory policy.

He has previously testified before this Subcommittee as one of
three CRS experts who are assisting the Subcommittee in the con-
duct of its administrative law projects.

His contributions to the project are deeply appreciated.

Prior to joining CRS, he held a variety of positions at the Gov-
ernment Accountability Office over a 23-year period.

I thank all the witnesses for being here and for acquiescing to
Mr. Kennedy’s schedule.

With that, Dr. Bass, will you proceed with your testimony?

TESTIMONY OF GARY D. BASS, Ph.D., EXECUTIVE DIRECTOR,
OMB WATCH

Mr. Bass. Thank you, Mr. Chairman. And I commend you and
the Committee for having this hearing, the first out of the box.

I think it is 25 years I have been following regulatory issues at
the Federal level. This is the first time I have seen Congress jump
in with great energy, and the last witness demonstrated that en-
ergy. So very interesting.

I also want to come back to your opening comment, where you
described this issue of midnight regulation as one of both procedure
and substance. And I think we had this conversation with Mr. Ken-
nedy’s statement where both issues were being talked about almost
simultaneously.

The breadth of what we are calling midnight regulations is over-
whelming, and that is why it creates an emotional issue. It touches
not only the environmental issues that Mr. Kennedy talked about,
but it ranges everywhere from issues dealing with privacy of work-
ers under the family medical leave.

It deals with issues all the way over to low income families get-
ting health care services under Medicaid. It deals with a range of
issues of auto protections and consumer protections. I am thinking
of the extension, if you will, of the number of consecutive hours
that truck drivers can drive, all the way down to privatizing public
toll roads.

The point is this range of midnight regulations is so extensive
that it has engendered so much energy and emotion, because we
have got to keep in mind, these rules affect people.

They affect everyone in this country. And I understand the en-
ergy that just occurred in the interchange because of that.

I don’t think the issue is the number of rules that fall into this
midnight regulation category. I think it is an issue about what im-
pact it has had on people, and I think it is also about a consistent
tone that Mr. Kennedy referred to about deregulation and serving
certain interests.

I think it is also that it wouldn’t matter, in my mind, whether
it occurred at midnight or whether it occurred at the beginning of
an Administration or the middle.

It is the amazing amount of regulation that was put together in
a short time span that is reason enough for Congress to bring con-
gressional oversight to this issue.
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Congressman Watt, in response to your questions, I think this is
not just an issue about ending midnight regulation. Government
must continue to do its work, valuable work, to protect health, safe-
ty, environment, consumer protection, a range of services on the
regulatory front.

We might be having a vastly different discussion if the
Administratione, the last Administration used its waning time to
address, say, financial regulatory issues or if it addressed chemical
security or if it addressed food safety.

It chose to use its time for these other kinds of agendas that
make it much more troubling and make it harder to determine
whether or not you should just end midnight regulation as a con-
cept.

We want to keep government working, we want the best of gov-
ernment, and we want to weed out the bad parts.

Having said that, I think the Bolton memo that the Chairman
referred to at the very opening was nothing more than camouflage
for a strategy to tie the hands of the next Administration in many
ways.

The idea of that memo, although the deadlines all slipped, the
idea of the memo was to make sure that the rules were published,
that is, printed in the Federal Register as final, and made effective
before the next Administration came in, thereby tying the next Ad-
ministration’s ability to undo many of those rules.

Mr. Kennedy referred to the endangered species rule as almost
a mockery of democracy, when he had nine, I had seven comments
were reviewed per minute. I think that the Bolton memo estab-
lished a speedy process that greatly undermined the ability of the
agencies to do their work in the right kind of manner.

While it may have not violated law in certain cases, it certainly
violated the spirit of doing rulemaking in a prudent and effective
manner.

So what are we concerned about in the public interest world?
There are really three categories of these midnight rules that we
are concerned with—those that are still rules in the pipeline. That
is the kind that the past Administration put a handcuff on one
wrist of the incoming Administration.

The second are rules that got published as final rules, but are
not yet effective. That is putting the handcuff on the other wrist,
too.

Then the third category are final rules that were published and
are effective, and that is being hogtied.

Those are the ones—probably a bad choice of words.

Let me just conclude by saying that the Obama administration
fixed the first two with the Rahm Emanuel memo and the OMB
Director Orszag memo, did not address that final category and that
is what we need to be doing.

[The prepared statement of Dr. Bass follows:]
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Mr. CoHEN. Thank you, Dr. Bass. Your time is up, and I appre-
ciate you not using any of the language that was in the Rahm
Emanuel memo.

Ms. Rhinehart, will you begin your testimony?

TESTIMONY OF LYNN RHINEHART,
ASSOCIATE GENERAL COUNSEL, AFL-CIO

Ms. RHINEHART. Thank you, Mr. Chairman and Members of the
Subcommittee. Thank you for the opportunity to testify here today
and for holding this important hearing.

Representative Franks, I am sorry about the loss in the Super
Bowl, but coming from Michigan, with the 0-16 Lions, we respect
the fact that your team was able to get as far as it did.

To fully appreciate the impact of the Bush administration’s last-
minute rules as they affect working people, it is important to con-
trast what the Administration did do in its final months in office
with what it didn’t do during the 8 years that the Bush administra-
tion was in charge.

The Bush administration was one that, with rare exception, re-
fused to issue significant rules to protect worker health and safety,
refused to issue rules to improve workers’ wage and hour protec-
tions, except in unusual circumstances.

The only major wage and hour rulemaking that the Administra-
tion conducted was to weaken overtime protections for workers.

And then suddenly, this same Administration, ratcheted up its
rulemaking activity in its final months and rushed out a number
of rules that are harmful to workers.

I have described a number of these rules in my written testi-
mony, rules on conflicts of interest in providing investment advice
to workers receiving 401(k)s; rules making it harder for workers to
take Family and Medical Leave Act leave; rules that increase the
number of hours truckers can be required to drive to the detriment
of their health and the public’s health and safety.

But in the time that we have available this morning, I would like
to highlight the Department of Labor’s last-minute rules on the
H2A and H2B visa programs, because I think they are illustrative
of midnight rulemaking at its worst, significant rules that are
rushed through the process in a deliberate effort to cement an out-
going Administration’s policy views and hoist them on the incoming
Administration, to the detriment of workers.

The H2A and H2B visa programs provide visas to allow employ-
ers to hire foreign workers on a temporary basis in agriculture and
seasonal industries, in situations where there are not enough work-
ers available for the jobs.

For years, the system had safeguards in place to protect U.S. and
foreign workers and to prevent abuse.

For example, there was a government pre-hire certification proc-
ess through which the Federal Government and state agencies
verified employers’ claims that there were not enough domestic
workers to do the jobs in question.

The H2A question had wage standards, other labor protections,
like the 50 percent rule, that created incentives for employers to
hire U.S. workers rather than going and hiring foreign workers.
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The H2B program was limited to temporary jobs of no more than
10 months duration. Under the new rules, “temporary” has now
been redefined as up to 3 years, which is hardly a temporary job.

These protections were eliminated by the Bush administration in
its new H2A and H2B rules, rules that were rushed through the
process, issued in December, well after the supposed November 1
deadline in the Bolton memo, and allowed to take effect in the min-
imum 30 days allowed by the Administrative Procedure Act rather
than the usual 60 or more days that is typical for significant rules
of this nature.

We are very concerned that these new rules are going to dis-
advantage U.S. workers, drive down wages, and weaken protec-
tions for both U.S. and H2B and H2A foreign workers.

They are a prime example of midnight regulations that need to
be stopped through a congressional rider or through disapproval
under the Congressional Review Act.

So what can be done about rules like this?

As I had mentioned, Congress has tools available through legisla-
tive riders and through the Congressional Review Act. The admin-
istrative agencies also have tools available to them to undo what
they view as problematic rules.

As other witnesses have commented, of course, the problem is
that doing new rulemaking takes time. And with respect to the
H2A/H2B rules and many of these other midnight rules, the rules
are already in effect.

And so the clock is ticking and the harmful consequences of the
new rules are taking hold during the time period that the new Ad-
ministration is doing a new rulemaking to try to undo these harm-
ful effects of the rule.

So there is some urgency to taking action to address what are
viewed as the most egregious, problematic midnight rules.

There is also a resource impact on agencies. Every dollar spent
by agencies undoing a bad rule is a dollar that they don’t have
available to spend on issuing new, good, protective rules.

So we would urge Congress to take this into consideration and
to make sure that the regulatory agencies have the money in hand
to both deal with problems left by the prior Administration, as well
as to get on with the business of protecting workers and the public
health and environment in this new Administration.

I would like to just make one last comment, which is I think you
are hearing some agreement here today that not all midnight rules
are the same. There are midnight rules where we might disagree
with the policy outcome or the policy decision of the former Admin-
istration, and there are examples where we do, but the rules didn’t
shortcut the process.

There were lengthy public comment periods. There was lengthy
deliberation of the rules. Nobody was really surprised that the
rules came out. They might have been disappointed, but they
weren’t surprised.

I would say that the Family and Medical Leave Act rules are an
example of that. We knew those rules were coming. We don’t like
aspects of them. We don’t object to other aspects of them. And we
hope that the new Administration, working with Congress, will ad-
dress the problems in those rules. But they weren’t really midnight
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in the same sense of the H2A/H2B rules, the rules on investment
advice that I mentioned, that were started and finished and made
effective in the very few last months of the Bush administration.

That is the category of midnight rules that are of particular con-
cern to us and I would think would be of particular concern to the
Congress.

Thank you.

[The prepared statement of Ms. Rhinehart follows:]

PREPARED STATEMENT OF LYNN RHINEHART

Mr. Chairman and Members of the Subcommittee:

My name is Lynn Rhinehart, and I am an Associate General Counsel for the AFL-
CIO, a federation of 55 national unions representing more than 10 million working
men and women across the United States. Thank you for the opportunity to testify
today about the negative impact some of the Bush Administration’s last-minute reg-
ulations will have on workers, and about the tools available to the Obama Adminis-
tration and Congress for preventing these harms.

It is not uncommon for outgoing administrations to produce more regulations at
the end of their tenure.! These rules are sometimes the product of lengthy and
thoughtful rulemaking proceedings involving full public participation, and in that
sense, it is hard to label these rules “midnight.” But the Bush Administration issued
a remarkable number of final regulations in its final months that were truly “mid-
night” rules in the worst sense of the term—Ilast-minute regulations on important,
substantive issues that were rushed through the process, short-circuiting public par-
ticipation along the way, in order to cement the outgoing administration’s policy
views and impose them (at least temporarily) on the incoming administration. The
Bush Administration issued, or tried to issue, a disturbing number of midnight reg-
ulations that would undermine worker protections. The Bush Administration also
took steps to make sure that many of its last-minute rules would take effect before
President Obama took office, making it more difficult for the incoming Obama Ad-
ministration to modify or undo these rules.

On May 9, 2008, White House Chief of Staff Joshua Bolten issued a memorandum
to executive agencies that instructed agencies to avoid engaging in midnight rule-
making.2 The memo directed agencies to finish rules by no later than November 1,
2008 (except in extraordinary circumstances), and to propose rules no later than
June 1, 2008 (except in extraordinary circumstances) if the agency wanted to finish
the rulemaking during the Bush Administration.

But in the waning months of the Bush Administration, it became clear that the
Bolten memo was mere windowdressing. Agencies violated the Bolten memo with
impunity and with no apparent consequences.

In the final months of the Bush Administration, the Department of Labor pumped
out numerous proposals and final rules, including many rules that undermined
worker protections. It is important to understand that this activity was carried out
by the same Department of Labor that for eight years had set a low water mark
for failing to pursue rulemakings of significance to improve worker protections, ex-
cept when required to act by Congress or as the result of litigation.

Take, for example, the crucially-important area of worker safety and health. After
President Bush took office, the Occupational Safety and Health Administration
(OSHA) removed dozens of important workplace safety and health rules from its
regulatory agenda and failed to issue any significant OSHA regulations except as
a result of litigation. Yet in the waning months of the Bush Administration, political
operatives at the Department of Labor tried to rush through a rule on risk assess-
ment that would slow down an already-glacial OSHA standard setting process and
impose new barriers to setting strong rules to protect workers from toxic substances
on the job.3 The proposed rule was developed by political appointees at the Depart-

1T38See “Cleaning Up and Launching Ahead,” Center for American Progress (January 2009)
(finding that regulatory output increased in the final years of the Reagan, George H.-W. Bush,
and Clinton administrations); “After Midnight: The Bush Legacy of Deregulation and What
Obama Can Do,” Center for American Progress and OMB Watch (January 2009) (finding that
the George W. Bush administration’s regulatory output in 2008 far exceeded prior years).

2See Memorandum to Heads of Executive Departments and Agencies from Joshua Bolten
(May 9, 2008) (“We need to . . . resist the historical tendency of administrations to increase
regulatory activity in their final months.”)

3See 73 Fed. Reg. 50909 (Aug. 29, 2008); see also Testimony of Peg Seminario, Director of
Safety Health, AFL-CIO, before the U.S. House of Representatives’ Committee on Education and
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ment of Labor, not career staff. It was never listed on the Department’s semi-annual
regulatory agenda, as required by Executive Order 12866, and literally came out of
nowhere. In their haste to rush the rule through, DOL allowed interested parties
only 30 days to comment on the proposed rule and denied requests from the AFL-
CIO, other labor organizations, members of Congress, and public health groups, for
an extension of time to submit comments and for a hearing on the proposed rule.
The risk assessment rule also violated the Bolten memo, in that it was proposed
on August 29, 2008—well after the supposed June 1 deadline for rules to be com-
pleted during the Bush Administration. Fortunately, the Bush Administration and
the political appointees at the Department of Labor failed in their effort to rush out
the secret rule on risk assessment, but the rulemaking is a telling illustration of
midnight rulemaking at its worst. Hopefully the proposal will be quickly withdrawn
by the Obama Administration.

Another “near miss” involved proposed rules that made changes in the Depart-
ment of Labor’s regulations governing the Fair Labor Standards Act, which guaran-
tees workers the minimum wage and overtime protections. Here again, these rules
were proposed by a Department that for eight years issued no regulations to
strengthen wage and hour protections for workers. The Bush Administration’s only
significant wage and hour rulemaking was to change the rules on overtime eligi-
bility. Experts estimated that the rules could deprive more than six million workers
of much-needed overtime pay.* Against this backdrop, the Bush Administration’s
last-minute effort to weaken its FLSA rules is that much more objectionable. DOL
described the proposed rules as merely updating its rules, but in reality, many of
the proposed new rules would result in less pay for workers. For example, the pro-
posed rules would make it easier for employers to take a credit against their min-
imum wage obligations for employee tips and employer-provided meals. The rules
would make other changes that would enlarge the overtime exemption for some em-
ployees and limit public sector workers’ ability to take compensatory time. Fortu-
nately, here again, the political operatives at the Department of Labor were unable
to rush out a final rule, and hopefully the proposal will be withdrawn by the Obama
Administration.

The Bush Administration did manage to finalize a number of rules that will have
harmful consequences for workers. Several examples follow. These rules are listed
in a chart attached to this testimony, along with additional rules issued in the final
months of the Bush Administration that need to be strengthened (e.g., MSHA rules
on Belt Air and Refuge Alternatives, and OSHA'’s rule on vertical tandem lifts).

H2A Rules: Undermining labor standards for temporary
immigrant agricultural workers

On December 18, 2008—well after the November 1 deadline set forth in the
Bolten memo—the Department of Labor published final regulations that drastically
lower wages, labor protections, and housing standards for farmworkers, severely
limit the ability of U.S. workers to obtain employment with H2A employers, and
limit the oversight and enforcement of the few protections that remain. The new
rules replace a pre-hire certification process, under which DOL verified an employ-
er’s claims about labor shortages and wage standards, with a self-attestation system
where employers merely attest that they have abided by the rules. The rules elimi-
nate the current requirement that H-2A employers provide free housing that meets
certain standards, replacing it with a voucher option. And the new rules eliminate
the role of state workforce agencies in reviewing employers’ applications.

The new H2A rules also abolish the “50 percent” rule, which required employers
to hire qualified U.S. workers who apply for work until half of the season has
elapsed. The 50 percent rule is an important method for granting U.S. workers a
job preference over imported temporary workers, and creates an incentive for pre-
season recruitment of U.S. workers.

In order to ensure that the new rules would take effect before President Obama
took office, the Bush Administration allowed the rules to take effect in 30 days (the
minimum amount of time allowed by the Administrative Procedure Act), and not the
usual 60 days for significant rules of this nature. If these new rules are allowed to
stand—which we hope they are not—agricultural employers can be expected to take
advantage of the new “attestation” system to recruit a flood of temporary agricul-

Labor, Subcommittee on Workforce Protections (Sept. 17, 2008), available at http:/
edlabor.house.gov/testimony/2008-09-17-PegSeminario.pdf.

4See Ross Eisenbrey, Economic Policy Institute, “Longer Hours, Less Pay” (2004) (estimating
that DOL’s changes to the white collar rules could eliminate overtime pay for more than six
million workers).
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tural workers under potentially exploitative conditions, thereby driving down stand-
ards for workers in the agricultural industry.

H2B: Undermining labor standards for temporary seasonal
immigrant workers

The Bush Administration also rushed to get new rules in place that undermine
labor standards for temporary seasonal workers under the H2B visa program. As
with the H2A rules, the final rules were issued in violation of the Bolten memo on
December 19, 2008. And, as with the H2A rules, the Bush Administration allowed
only 30 days—until January 18, 2009—for the new rules to take effect.

Like the H2A rules, the new H2B rules eliminate the pre-hire certification process
at DOL, instead allowing employers to self-attest that they need the temporary
workers and that there are not enough able and qualified U.S. workers available
to do the work. The role of state workforce agencies in reviewing employer claims
with respect to their need for temporary workers and the unavailability of U.S.
workers 1s eliminated.

The rules also gut the requirement that H-2B workers be hired only into tem-
porary, full-time jobs, thereby opening up many more U.S. workers to unfair com-
petition for work. Under the prior regulations, DOL considered jobs that lasted up
to ten months out of the year as “temporary.” The new regulations allow employers
to bring in H2B workers for a “temporary” one-time need of up to three years.

Under the new rules, employers experiencing a long-term need for a larger work-
force could completely avoid the demands of the domestic labor market by serially
employing H2B workers, on temporary visas, to meet this long-term need. This
would drag down wages and working conditions for workers in the industry or re-
gion as a whole.

The combination of self-attestation, the elimination of the state workforce agen-
cies, and the broadened definition of “temporary” will further depress wages in the
industries in which the H2B program operates, to the detriment of U.S. workers.
And, because there is an endless supply of citizens of foreign countries willing to
work in the United States, and these jobs are generally classified as unskilled, em-
ployers” access to that foreign labor supply means that employers have little or no
economic incentive to meet the economic demands of U.S. workers seeking a better
wage. The new H2B rules need to be rescinded.

Erecting Obstacles to Workers Taking Family and Medical Leave

On November 17, 2008—after the deadline set forth in the Bolten memo, but just
in time for the regulations to take effect before the end of the Bush Administra-
tion—the Department of Labor issued final regulations under the Family and Med-
ical Leave Act. The new rules make it more difficult for employees to take family
and medical leave by erecting new hurdles and procedural roadblocks, and the rules
open the door to inappropriate disclosure of information to employers by allowing
them to have direct conversations with a worker’s private physician about the em-
ployee’s need for leave. The changes were opposed by women’s rights organizations,
labor organizations, and others, but favored by the business community. The new
FMLA rules also contain provisions implementing the FMLA amendments to the
National Defense Authorization Act for FY 2008, Pub. L. 110-181, which provide
for leave for military families to care for service members. Advocates generally sup-
ported the military leave provisions.

Undermining Trucker and Highway Safety

On November 19, 2008, the Department of Transportation issued final rules in-
creasing the allowable driving hours for truck drivers from 10 consecutive hours to
11, and shortening mandatory rest times between drives. Consumer groups and
labor organizations oppose these rules because of their adverse impact on driver
health and safety, and on highway safety. The rules issued by DOT on November
19, 2008 are virtually identical to provisions that have twice been rejected by the
U.S. Court of Appeals for the D.C. Circuit. The final rules took effect on January
19, 2009—the day before President Obama took office. A petition for reconsideration
of the rules, submitted by worker and consumer advocates, was denied by DOT be-
fore the Bush Administration left office.

Weakening Safeguards Against Conflicts of Interest in Investment Advice

On August 22, 2008—again in violation of the Bolten memo—the Department of
Labor’s Employee Benefits Security Administration (EBSA) issued proposed rules
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that allow for money managers to give conflicted investment advice to workers par-
ticipating in individual retirement account plans such as 401(k)s, even if the money
manager stands to profit from the advice. Labor organizations, senior citizen organi-
zations, members of Congress and others strongly objected to the Department’s pro-
posal out of concern that it opened the door to conflicts of interest by investment
advisers. Notwithstanding these objections, EBSA proceeded to finalize the rule,
which was sent to the Office of the Federal Register on the last business day of the
Bush Administration and published on January 21, 2009—again in clear violation
of the Bolten memo.

Imposing New Reporting Burdens on Labor Organizations

In stark contrast to the Bush Administration’s reticence to issue rules improving
workers’ health, safety, wage and hour, or pension protections, the Department of
Labor issued a myriad of rules requiring increased financial recordkeeping and re-
porting by labor organizations and union officers. During its tenure, the Bush Ad-
ministration issued four major new rules imposing heavy reporting obligations on
labor organizations and their officers® and at the same time increased resources for
investigation and regulation of labor organizations.®

In 2003, the Bush Administration pushed through a major expansion of the an-
nual financial reports that the largest labor organizations are required to file—
called the Form LM-2. The new rules require unions to track and report their finan-
cial transactions in minute detail. This produces an avalanche of meaningless data
at an enormous cost both to the labor organizations that must file the reports and
to the union members whose dues pay for the new recordkeeping and accounting
systems. The AFL-CIO’s report, for example, went from approximately 200 pages
under fhe old form to approximately 800 pages under the Bush Administration’s
new rule.

Without studying whether the new forms actually provided workers with useful
information, in May 2008, the Labor Department embarked on another round of
LM-2 reforms, seeking even more detailed information from labor organizations. The
new rules also proposed procedures for revoking the right of smaller unions to file
a simplified financial report, if their report is delinquent or deficient. These small
unions would then need to file the far-more complicated Form LM-2, which they are
not set up to handle. Unions filed comments objecting to the proposed rule, but DOL
proceeded to finalize the new rule, sending it to the Federal Register on the Friday
before President Obama’s inauguration so that it would be published on January 21,
2009—the first full day of President Obama’s term. The new rules take effect on
February 20, 2009. If allowed to stand—which we hope they are not—the new rules
will further increase the recordkeeping and reporting burden on labor organizations
with no apparent benefit to workers.”

Removing Information from Contractors’ Payroll Records

The Bush Administration also rushed through a rule that allows contractors cov-
ered under the Davis-Bacon Act and the Copeland Anti-Kickback Act to omit social
security numbers and home addresses of workers on the weekly payroll reports
these contractors are required to maintain and provide to the government. The dele-
tion of this information from the payroll reports will make it harder for the govern-
ment to verify the accuracy of the reports. The rule was proposed on October 20,
2008—Ilong after the June 1, 2008 deadline in the Bolten memo—and after a short
30-day comment period, final rules were issued on December 19, 2008, to take effect
on January 18, 2009.

5In addition to the massive expansion of the Form LM-2 described in the text above, in 2007
DOL promulgated a major expansion to the LM-30 report, which union officers and employees
must file, that dramatically expanded the number of individuals that must file the reports to
include union volunteers, and that dramatically expanded the types of transactions that individ-
uals must report. 72 Fed. Reg. 36106 (July 2, 2007). Also, in 2006, the Department published
requirements for a new T-1 report for unions to file concerning “significant trusts in which they
are interested.” 71 Fed. Reg. 57716 (Sept. 29, 2006). As with the prior version of this require-
ment, the new T-1 rule was struck down by the court. Undeterred, the Department promulgated
another new T-1 rule in 2008, 73 Fed. Reg. 57412 (Oct. 1, 2008).

6 According to an unpublished study by Professor John Lund, the Office of Labor Management
Standards (OLMS) spends approximately $2,700 per labor organization under its jurisdiction,
while OSHA and the Wage and Hour Division spend $26 each per covered workplace.

70n February 2, 2009, the Office of the Federal Register posted a notice, to be published in
the Federal Register on February 3, 2009, by the Department of Labor requesting comments
on a proposed 60-day extension of the effective date of the new LM2/3 rules and seeking com-
ments on the rule generally, including the merits of retaining or rescinding the rule.
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Options for Addressing the Bush Administration’s Midnight Rules

It is unfortunate, given the current economic crisis and the many pressing issues
facing our country, the new Administration, and Congress, that time and resources
will have to be spent dealing with the Bush Administration’s harmful midnight reg-
ulations—resources that should rightly be going toward the development of protec-
tive regulations. Fortunately both the Obama Administration and Congress have
several options for dealing with rules that they find objectionable.

In considering these options, it is important to look at each midnight rule to de-
termine the best course of action for that particular rule. No one solution fits every
situation. In some cases, the best solution is to revoke a midnight rule entirely. In
other cases, the better course might be to retain the midnight rule but engage in
rulemaking to improve upon its deficiencies. In addition, it is important that Con-
gress and the Obama Administration communicate with each other and coordinate
their efforts, in order to facilitate the Obama Administration’s efficient and prompt
response to particular midnight rules of concern.

Proposed rules that were not completed by the Bush Administration, such as the
proposals to weaken Fair Labor Standards Act protections or the secret rule on risk
assessment, are the easiest to address. The Obama Administration’s new Depart-
ment of Labor can issue a notice in the Federal Register withdrawing the proposed
rule in question.

For rules that were issued in final form but have not yet taken effect, the Obama
Administration, via a memorandum to agencies from Chief of Staff Rahm Emanuel
and a followup memo from OMB Director Peter Orszag, has instructed agencies to
consider extending the effective date of particular last-minute rules and taking pub-
lic comments on whether to modify or repeal the rule. Agencies will need to justify
their decisions to extend effective dates and to modify or repeal particular rules, but
it is clear that they have legal authority to undertake such regulatory proceedings.

Last-minute rules that have already taken effect are obviously the most problem-
atic category of rules. The Obama Administration will need to quickly review these
rules and undertake a new rulemaking to modify or repeal rules that it finds prob-
lematic. These rulemakings can be time-consuming and burdensome, and divert re-
sources from other important agency priorities, such as proposing new rules to im-
prove worker protections.

Congress can assist the Obama Administration in dealing with these problematic
midnight rules in a number of ways:

e Congress can adopt a rider on the relevant appropriations bill blocking imple-
mentation of new rules that it finds objectionable, which would give the
Obama Administration breathing space to reconsider, modify, or revoke the
rules in question;

o Congress can facilitate review of problematic rules by passing legislation au-
thorizing the executive branch agencies to suspend immediately the effective
dates of midnight rules (e.g., rules that violated the Bolten memo) that the
Congress and/or the agencies find problematic;

e Congress can disapprove any of the Bush Administration’s last-minute rules
under the Congressional Review Act.

In addition, Congress should appropriate sufficient funds to the executive branch
agencies to enable them to both review and deal with the Bush Administration’s
midnight rules and engage in new, protective rulemaking. Rulemaking can be a re-
source-intensive, time-consuming endeavor, and it is important that these agencies
have the resources they need both to deal with the problems left by the Bush Ad-
ministration and to move forward with protective regulations.

Again, thank you for the opportunity to testify today. I would be happy to respond
to any questions.
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And now we would proceed with the testimony of Dr. de Rugy.

Correct?

Mr. CoHEN. Thank you, Ms. Rhinehart.
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TESTIMONY OF VERONIQUE DE RUGY, Ph.D., SENIOR RE-
SEARCH FELLOW, MERCATUS CENTER AT GEORGE MASON
UNIVERSITY

Ms. DE RuGy. Absolutely, very impressed. But over the years, 1
have learned to respond to whatever name I hear.

Chairman Cohen, Ranking Member Franks and distinguished
Members of the Subcommittee, it is an honor to appear before you
today to discuss the problems of and solution to the midnight regu-
lation phenomenon.

I am a senior research fellow with the Mercatus Center, a non-
partisan university-based research, education and outreach organi-
zation affiliated with George Mason University. My colleagues and
I have worked on this issue extensively, and I am concerned about
the effects this phenomenon has on good governance.

In his inaugural address, President Obama committed to ac-
countable and pragmatic government. Unfortunately, at the end of
every presidency, agencies trample on this value, as the issue of
last-minute regulation.

If Congress does not reform things and the process today, the
end of the Obama administration will likely be no different in this
regard than those that have preceded it.

After all, in spite of efforts within the Bush administration to
prevent an outburst of last-minute rules, little has changed since
the frantic last days of the Clinton presidency.

The Mercatus Center’s work over the years demonstrates that
the midnight regulation phenomenon is systemic and crosses party
lines. At the end of every Administration, Republican or Democrat,
there is a dramatic spike in regulation.

This spike is especially pronounced when the transition is to a
President of the opposite party.

The most common explanation in the literature for this phe-
nomenon is the attempt by the Administration to extend its influ-
ence into the future.

Knowing its successor will not share its policies or priorities,
there is an incentive to write in stone as many of its policies as
possible.

There are two other reasons why midnight regulations are per-
nicious.

First, after election day, a lame-duck President faces little ac-
countability. He will never again stand for election and won’t really
have to deal with Congress in the future. This lack of account-
ability frees the President and his Administration to enact regula-
tions that previously had been politically impossible.

Second and more importantly, the midnight regulation phe-
nomenon dilutes oversight by the Office of Information and Regu-
latory Affairs. OIRA’s regulatory office exists to ensure that agen-
cies have carefully considered alternative approaches to regulation,
that they have correctly estimated the costs and benefits of these
alternatives in order to find the most efficient course of action.

By its nature, this type of reasoned economic oversight of pro-
posed regulations requires time. Unfortunately, the torrent of regu-
lations at the end of an Administration weakens this oversight.

My colleague, Jerry Brito, and I found that in the first 7 years
of the Bush administration, OIRA reviewed an average of seven
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economically significant regulations per month. Over the last 3
months, however, that number had doubled to 14.

Moreover, while the number of regulations OIRA reviewed at the
end of the presidential term, while it spiked, its staff and budgets
remained constant. It means basically the time it has to review
each regulation decreases.

Another of my colleagues, Patrick McLaughlin, has actually put
out a study that shows that that review time is slashed in two.

To address this issue, we suggest a flexible cap on the number
of regulations that an agency can submit to OIRA at any one time.
This cap would be tied to resources available to OIRA, which could
be increased, if necessary.

The midnight period, however, also highlights persistent prob-
lems with OIRA oversight during the regular process. Since its cre-
ation, OIRA staff has been cut in two and the budget, in constant
dollars, has shrunk by about a third.

This downward trend hampers a President’s ability to effectively
manage regulation, paperwork and interagency coordination.

Any increase in staffing and spending will be useless unless Con-
gress addresses a more fundamental issue. The ability of OIRA to
carry out its mission varies both across agencies and across Admin-
istrations.

Depending on the degree of latitude granted to the OMB director
and the OIRA administrator, consistent management of the quality
of cost-benefit analysis has been doubling consistently.

For example, different agencies are given a pass on the quality
of their regulatory analysis or on any application of that analysis
for decision-making by a particular Administration. OMB is essen-
tially told to back up in these cases.

Commerce and the executive branch must give OIRA both the re-
sources and the ability to hold agencies accountable for producing
effective and cost-efficient rules. Ensuring that these principles
apply during the midnight period when accountability is reduced is
even more important.

Finally, Congress should dedicate itself to writing clearer, more
detailed and more definitive statutes that require sound analysis of
regulation. In this way, Congress would better exercise the policy-
making authority entrusted to it by the Constitution.

Thank you.

[The prepared statement of Dr. de Rugy follows:]
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Chairman Cohen, Ranking Member Franks, and Distinguished Members of the
Subcommittee:

I appreciate the opportunity given to me today to testify on the midnight
regulation phenomenon. 1 am a research fellow with the Mercatus Center, a university-
based research, education, and outreach organization affiliated with George Mason
University and located on the Arlington, Virginia campus. A core mission of the
Mercatus Center is to provide a public service by conducting research in law, economics,
and other social sciences that is directly relevant to the issues being deliberated by policy
makers.

For over a decade, the Mercatus Center has taken a great interest in the study of
regulation and the midnight regulations phenomenon in particular. In 2001, the Mercatus
Center published an empirical study by scholar Jay Cochran that established the
phenomenon’s existence.' Later, my colleague Antony Davies of Duquesne University
and I updated Cochran’s model in a Working Paper published by the Mercatus Center in
March 2008.% Then, in December 2008, my colleague Jerry Brito and I completed a paper
published as part of the Mercatus Center Policy Series “For Whom the Bell Tolls: The
Midnight Regulation Phenomenon,” that updates and expands upon Cochran’s work.?
The American University Administrative Law Review will publish an expanded version of
the paper in March 2009. The law review article will include a new section examining the
attempt by the Bush Administration to stop the midnight regulation phenomenon during
the president’s last year last in office. My work with Jerry Brito is the basis for my
current testimony.

I. The Midnight Regulation Phenomenon Does Exist.

The ability of a lame-duck president to achieve anything in the last months of his
presidency has been described “like a balloon with a slow leak that shrinks with each
passing week until it hits the ground ”* However, scholars today acknowledge that in the
end of a term presidents manage to promulgate large number of rules and orders before
they leave office extending some of their influence into the future.

Virtually every modern president has made some significant regulatory change in
the final days of his administration, but it was not until the regulatory outburst in the final
days of President Jimmy Carter’s presidency that the term “midnight regulation” was
coined.” At the time, the Carter administration set the record for number of pages printed
in the I'ederal Register during the midnight period—the time between Election Day and
Inauguration Day—with 24,531 pages.*

! Jay Cochran, TIT, “The Cinderella Constraint: Why Regulations Tnercase Significantly during Post-Flection Quarters”
(working paper, Mercatus Center at George Mason University, 2001),
hitp://www.mercatus.org/uploadedFiles/Mercatus/Publications/The%20Cinderella%20Constraint(1).pd (.
% Antony 1avies and Veronique de Rugy, “Midnight Regulations: An Update” (working paper 08-06, Mercatus Center
at GGeorge Mason University, 2008),
Dllp Jiwww.mercatus.org/uploadedTiles/Mercatus/Publications/WP0806_RSP_Midnight%20Regulations. pdl

Brito, Jerry and Veronique de Rugy. "For Whom the Bell Tolls: The Midnight Regulation Phenomenon."” Mercatus
Policy Series, Policy Primer No. 9. Arlington, VA: Mercatus Center at (teorge Mason University. December 2008.
* Carl Cannon, The Long Goodbye, NATIONAL JOURNAL, Jan. 27, 2001, at 33.
5 7. Jack Taris, Small Business Tocus: Walch Out for “Midnight Regulation’, NFIB Commentary, August 21 (2000)
available at http://www.nfib.com/object/1609860.html
© Susan Dudley, Reversing Midnight Regulations, REGULATION MAGAZINE, Spring 2001, at 9, available at
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This sudden outburst of regulatory activity is not just a characteristic of
Democratic administrations. Late in his presidency, President George H.W. Bush’s
administration had instituted a regulatory moratorium,” but in its waning months it issued
the largest number of economically significant regulations —53 rules — of the last 30
years, including a significant proposal loosening the rules on how long truck drivers
could stay on the road between breaks.

A. FEvidence of the Midnight Regulation Phenomenon

In 2001, former Mercatus Center scholar Jay Cochran examined the number of
pages in the Federal Register as a proxy for regulatory activity.” Cochran went as far
back as 1948 and found that when control of the White House switched to the opposite
party, the volume of regulation in the outgoing administration’s final quarter-year
averaged 17 percent higher than the volume of rules issued during the same period in
nonelection years. 1 These pages of the Federal Register include executive orders,
proclamations, administrative directives, and regulatory documents (from notices of
proposed rulemaking to final rules). " According to Cochran’s analysis, the sudden
outbursts are systemic and cross party lines."

Cochran’s explanation for this phenomenon is what he calls the Cinderella
constraint."® He explains, “as the clock runs out of time on the administration’s term in
office, would-be Cinderellas—including the president, cabinet officers, and agency
heads—work assiduously to promulgate regulations before they turn back into ordinary
citizens at the stroke of midnight.”*

Recent Mercatus research takes a second look at the existence of the midnight
regulation phenomenon. " It uses an extended data set—from 1948 to 2007—and
examines monthly data instead of quarterly data. It also measures the extent of regulation
differently than Cochran did: the number of Federal Register pages in the current month

hitp://www.culo.org/pubs/regulationregv24nl/dudley.pdl.
" Gary I.. Galemore, Federal Regulatory Reforms: An Overview, (Congressional Rescarch Service, RT1.31207. January
29, at 7. (2007), availablc at
hll s://www.policyarchive.org/bitstream‘handle/10207/1312/RL31207_20030129.pd(?sequence—1

Annc Joseph O’Connell, Political Cycles of Rulemaking: An Empirical Portrait of Modern Administrative State, 94
VA T.. REv. 889, 890 (2008).

? Jay Cochran, ITI, “The Cinderella Constraint: Why Regulations Increase Significantly during Post-Election Quarlers™
(W orklnL paper. Mercatus Cenler al George Mason Univi ersily, 2001),

/www.mercatus.org/uploadedliles/Mercatus/ ‘Publications/ I'he%20 Cinderella%20Constraint(1).pdf.

U The Federal Register is the place where the execulive branch agencies promulgate new rules, announce hearings, and
withdraw or modifv existing regulations. Short of counting every single rule issued during the midnight pel’l(‘!d—“hlch
is impossible considering the large number of new rules and the opacity of the process—using the number ot pages in
the Federal Register to measure regulatory activity is a reasonable first approximation of the total volume of
regulations issued by federal agencies. Another solution is to count the number of economically signilicant regulations.
However, that proxy too does not tell the whole story as these regulations are only a small portion of the total of
rcgulatlom issued during that period.

C ochran, “Cinderella Constraint,”15.

Ib]d., 15. See also Jack M. Beermann, “Presidential Power in lransition,” Boston University Law Review 83 (2002):
947, 955,

A]]l(:).ﬂ\ Davies and Veronique de Rugy, “Midnight Regulations: An Update™ (working paper 08-06, Mercatus Center
at (feorge Mason University, 2008),
http://www.mereatus.org/uploadedliles/Mercatus/Publications/WP0806_RSP_Midnight®20Regulations. pdf.
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about to be replaced because the incumbent president has lost reelection—the more
regulations will be issued during the midnight period. As the rate of the executive branch
turnover diminishes—such as following a successful reelection—fewer regulations are
issued.

B. Why Does it Happen?

So what is the cause of the midnight regulations phenomenon? It is commonly
believed that as the legislative process slows down at the end of an administration’s term,
it becomes more difficult for a president to push through an agenda on his way out.”!
However, according to political scientists William Howell and Kenneth Mayer, this is not
necessarily the case > The slowdown allows the president to take actions using tools at
the executive’s disposal that during any other period would likely be checked and halted
by the legislature.” The authors explain that with midnight regulations, executive orders,
presidential proclamations, executive agreements, and national security initiatives,
presidents have ample resources to make policy changes that would stand little chance in
the regular legislative process.24 In other words, it is easier to get things done when
Congress is distracted. Another side of this argument is that during this period, the
president has less political capital to get things done legislatively, so he uses tools that do
not require legislative action.

Additionally, at the end of a term, the president has not only the ability, but an
incentive, to use these resources to try to push through policy changes. Howell and Mayer
explain that midnight regulation occurs when “political uncertainty shifts to political
certitude.”** During the last 100 days of his administration, a president knows exactly
who will succeed him, as well as the new president’s policy positions, legislative
priorities, and the level of partisan support the new president will enjoy with the new
Congress.*® The sitting president has every incentive to promulgate last-minute rules and
regulations to deftly extend his influence beyond the day he leaves office.*’ For instance,
John Podesta, President Clinton’s chief of staff, explained in a New York Times interview
how “starting in early 1999, we had people down in the White House basement with
word processors and legal pads making lists of things we wanted to get done before we
left.”*® Talking about the current Bush administration, he added, “They’ve probably got
people down there right now with chain saws and drilling rigs doing the same thing.”
And he added, “I am sure they’re going to want to have an impact as they walk out the
door.”

* William G. ITowell and Kenneth R. Mayer, “The Lust One Ilundred Duys,” Presidential Studies Quarterly 35
2005): 533.
§2 Tbid., 534.

> Ibid., 533.
2 Thid.
¥ Andrew P. Morriss et al., “Between a Ilard Rock and u Iard Place: Politics, Midnight Regulations and Mining.”
Administrative Law Review 35 (2003): 557
* John M. Broder, “A Legacy Bush Can Control,” The New York Times, September 9, 2007.
-6 -
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This is particularly true if the sitting president (or his party) has lost the election.
In that case, the outgoing president not only has an incentive to issue midnight
regulations to extend his influence beyond the day he leaves office, but he might also
want to impose a cost on the incoming administration.”” According to Susan Dudley,
“Once a final regulation has been published in the Federal Register, the only lateral way
an administration can revise it is through new rulemaking under the Administrative
Procedure Act. Agencies cannot change existing regulations arbitrarily; instead, they
must develop a factual record that supports the change in policy.”*® This may make it
extremely costly for a new administration to change last-minute regulations issued by a
previous administration.*!

In fact, according to Nina Mendelson, professor of law at the University of
Michigan, some last-minute rules may have such high change and deviation costs that
they are close to irreversible.’> Some last-minute decisions by an outgoing administration
may also impose serious political costs, “including costs upon the new administration’s
ability to pursue the president elect’s preferred policy agenda.” In other words, an
outgoing administration has the opportunity to seriously complicate matters for an
incoming administration.

For instance, the George W. Bush administration’s decision to suspend the last-
minute (January 22, 2000)** Clinton administration rule setting acceptable levels of
arsenic in drinking water at 10 parts per million imposed serious political costs on the
new administration.”* Even though only a third of the American public approved of the
rule, the suspension led to severe public criticism.*® The Bush administration’s actions on
the arsenic standard became a symbol of what the press liked to call the new
administration’s callous attitude toward the environment.*’

Furthermore, as Andrew Morris, professor of law and business at the University
of Illinois, Roger E. Meiners, professor of economics and law at the University of Texas
at Arlington, and Andrew Dorchak, a law professor at Case Western Reserve University
Law Library explain, “by issuing regulations that make the life of the incoming
administration harder, outgoing regulators can earn political capital with their core
constituencies, position themselves for rewards in post-admmlstratlon g]obs with interest
groups or in a future campaign or administration of their own party.”

Another explanation of the phenomenon is what Boston University School of Law
Professor and Harry Elwood Warren Scholar Jack M. Beermann calls “waiting.**
Waiting is a deliberate decision on the part of an administration to wait until after an
election before doing something that might be perceived as controversial in order to

> Tbid., 557.
3 Dudle\ “Reversing Midnight Regulations,” 9.
Ib:d
? Nina Mendelson, © ‘Agency Burrowing: Entrenching Policies and Personnel Before a New President Arrives,” New
York University Law Review 78 (2003): 557-78.
2 Ib]d 42.
s * Howell and Maver, “I'he Last One Hundred Days,” 543,
Mendelson. “Agency Burrowing,” 361.
3 Hnwell and Mayer, “The Last One ITundred Days.” 544.
- *7 Michael Kinsley (2001), “Poisoning the Well.” Slate, Apnl 13. See htip://www.slate.com/id/104250/
Morriss et al.. “Retween a Hard Rock and a Hard Place.” 557.
¥ Beermann, Presidential Power, 947, 957.
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avoid political consequences.*’ At the end of a term, the political costs of taking action
decrease. Because an outgoing president is unlikely to seek elective office again, he may
have little need for political support, he may no longer worry about political opposition,
and he may no longer need cooperation from Congress."' As a result, his administration
is freer to take actions that it could not have earlier in its term for fear of provoking
opposition,*?

Of course, an explanation for midnight regulations could just be that some
regulations that had been under review for years end up being issued in the last months
before a new president takes office.” However, the fact that regulations are regularly
delayed for long periods of time does not explain the systematic increase in regulatory
activity at the end of presidential terms. A slightly different approach to this explanation
is what Beermann calls “delay,”*' by which he means a lag between the moment the
regulation is proposed and the moment it is passed. One potential explanation for the lag
may simply be procrastination.*’ However, the delay is more likely to be due to external
forces. For instance, a stringent judicial review has made the rulemaking process more
thorough and time consuming, and has extended the time it takes for a regulation to gain
approval. As a consequence, many new regulations are naturally pushed further into the
president’s term.*® Also, Congress might—knowingly or otherwise—delay a regulation’s
issuance. For instance, Beermann explains how the Clinton administration’s ergonomics
rules, which set new workplace regulations to combat repetitive stress injuries, were
significantly delayed by Congress through repeated appropriations riders prohibiting the
Department of Labor from using any of its funds to promulgate a rule on ergonomic
injuries.

II. The Midnight Regulation Phenomenon is Problematic

Now that we have established that the midnight regulations phenomenon is real
and systemic, we can turn to the question of whether it is problematic.

A. Often-Cited Concemns over Midnight Regulations:

Midnight regulations are the target of perennial criticism.*® However, unless one
believes that regulation of any kind is always problematic, the fact that regulatory activity
increases at the end of a presidential term should not by itself be a cause for concern. It is
therefore not surprising to find that objections to midnight regulations do not center
simply on the increase in regulations, but on the process of their formulation.

“Tbid., 957.
* Thid.
2 1bid., 958.
* Dudley, “Reversing Midnight Regulations,” 9.
“ Deermann, Presidential Power, 956.
5
Ibid.
S Ibid., 957.
“ Tbid.
# See Ldward Cowen, “Administration (o Kill or Put OII 36 Carter “Midnight Regulations,™ The New York Times,
March 26, 1981, A1; “Here Come Ronald Reagan’s ‘Midnight® Regs.” {/.S. News & World Report, Nov. 28, 1988, 11;
Llizabeth Shogren, “Clinton Readies an Avalanche of Repulations,” The Los Angeles Times, November 26, 2000, 1.
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The most common criticism relates to accountability.* During the midnight
period—after the November election, but before a new president is sworn in—a lame
duck administration might be impervious to normal checks and balances.™ In large part,
Congress and the electorate provide these checks. The electorate holds the president
accountable at the ballot box, while Congress has oversight over agency activity.

In the lingo of game theory, political checks depend on “repeated game-playf’51
That is, an administration considering a regulation will not only take into account the
current political costs and benefits of the decision they are making, but also how that
decision will affect future interactions with other players (Congress and the electorate).”
If there are no such future interactions, an administration will be more likely to pursue a
regulatory %ourse that might have otherwise been unpopular with Congress and the
electorate.”

A president will not face another election if he has served two terms (Bill Clinton)
or if he has been defeated at the polls (Jimmy Carter).™* In either case, there will be an
accountability deficit. Because the president knows that he will not face voters again, the
president and his agencies will be less hesitant to pursue a controversial regulatory
course. The accountability provided by the threat of Congressional retaliation is also
weakened once the president knows that there is no “next period” in which he will need
Congress’s cooperation on legislative, budgetary, and other matters.*

Some argue that this period of unaccountability is, in fact, salutary because it may
be the only opportunity an administration has to take a principled stand on issues that
would otherwise face swift retaliation by powerful special interests. On the other hand,
the case could be made that this is also the perfect time for an administration or its party
to favor a particular special interest without fear that it will be held accountable. For
example, consider the controversial last-minute pardons issued by George H. W. Bush,
Bill Clinton, and indeed most presidents.*®

Related to the concern over accountability is the criticism that midnight
regulations can be undemocratic. After the election, the people have spoken, and if they
have chosen a new president with policies opposite to the sitting president, then actions
by the sitting president aimed at exerting power beyond his term may be seen as

 See William S. Morrow, Jr., “Midnight Regulations: Natural Order or Disorderly Governance,” Administrative &
Regulatory Law News, Spring 2001, 3, 18; Morriss et al., “Between a ITard Rock and a Iard Place,” 557, and Loring
Z{I‘{ld Roth, “Afler Midnight,” 1446,

" Morriss et al., “Between a Hard Rock and a Hard Place,” 557.

! bid., 556-57.

A two-term president might also be constrained until atter the clection becanse a controversial regulatory initiative
might affect the campaign of his party’s nominee to succeed her. ITowever, once the election is decided, that constraint
iy removed. . _— . R A
7 According to Morriss et al., the incentive to defect is strongest when the incoming president is of the opposite party
[see eritique above about wording. Suggest “there is minimal incentive to defer to Congress and the clectorate when the
incoming president... 7. Mornss el al., “Between a Ilard Rock and a TTard Place.” 557. This is because “the oulgoing
administration has little incentive to leave unfinished business for the incoming administration™ whose policies will
likely be opposite. 1bid.
% Kelly Wallace, “Tormer President Bush Granted Last-Minute Pardon to Contributor’s Son,” CNN.com., March 7,
2001, htlp://archives.cnn.com/2001/ALLPOLITICS/03/07/bush. pardon/index.himl; P.S. Ruckman, “*Lasi-Minuie’
Pardon Scandals: Fact and Fiction™ (delivered at the Annual Meeting of the Midwest Political Science Association,
April 15 18,2004, Chicago, IL), http://www.rve.ce.il.us/faclink/pruckman/pardoncharts/Paper2.pdf.
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undemocratic.”” As explained earlier, one way a lame-duck president can exert power
beyond his term is by adopting a procedural rule that constrains the executive’s own
power, but doing so only at the very end of his term so that the constraint effectively
affects only his successor.”® Another way is to force an incoming president to expend
political capital reversing his predecessor’s last-minute decisions. During the midnight
period, an administration may issue rules in a politically charged area that it knows its
. 59 . e
successors will surely reverse.”™ Such late timing “suggests that there was no hope that
the rules would actually be implemented, but rather were passed in an attempt to
embarrass the new administration by forcing it to revise or repeal the rules.”®

Another criticism of midnight regulations is the inefticiency and wastefulness
inherent in trying to exert influence beyond one’s administration. Putting aside concerns
about democracy, enacting regulations contrary to the next president’s policy agenda
likely wastes the government’s time and resources.®’ The outgoing administration wastes
energy by enacting regulations that will no doubt be reversed, and the incoming
administration must then take the time to undo them.

Finally, there are criticisms based on principle. According to Beermann, “in
addition to purely legal questions, the problem of ‘midnight regulations’ raises interesting
normative questions concerning what constitutes appropriate behavior for an outgoing
president and administration.”® Federal Circuit Judge S. Jay Plager, a former OIRA
Administrator under President George H W Bush, debating Clinton OIRA Administrator
Sally Katzen on the question of midnight regulations, has said “he believes public virtue
suffers from the rush to publish.”®* According to a report of the debate, Judge Plager
criticized the rush to regulate at the end of an administration as “unseemly,” and argued
that “the haste with which midnight regulations are pushed out the door results in ‘a
certain amount of sloppiness’ and ‘makes control of the regulatory apparatus appear to be
a Washington game.”” Professor Nina Mendelson echoes Judge Plager, writing that
“something about this activity strikes us as unseemly.”*®

The accountability and democracy deficits during the midnight period, as well as
the perceived inefficiency and unseemliness of a rash of last-minute regulations, are
frequently cited as the main problems with midnight regulations and are very serious
concerns. However, in the balance of this article, we will focus on a less-touted problem
of midnight regulations: the concern that an increase in the number regulations in a given
period could overwhelm the institutional review process that serves to ensure that new

:x Mendelson, “Agency Burrowing,” 6. ) ) ]

* Beermann, Presidential Power. 951-52. For example, Beermann explains that the Clinton Justice Department
changed procedural rules that gave former DOJ emplovees the power to access work documents, but did so in the last
few days of the administration. Mendelson, “Agency Burrowing,” 600.

> Beermann, Presidential Power, 951-52.

% Ihid., 951.

I hid., 951, 972.

2 Cificiency and waste is one of three concerns over midnight regulations identified by Judge Plager. Morrow,
AMidnight Regulations. 3 and 18. “|Plager| believes the ramming of regulations on the way out and the attempt to
neutralize them on the way in amounts to an enormous waste of time and etfort for both administrations.” [bid.. 3.
é? Beermann, Presidential Power, 951.

* Morrow, Midnight Regulations, 3.

“ Ibid.

 Mendelson, “Agency Burrowing,” 564.
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regulations have been carefully considered, are based on sound evidence, and can justify
their costs.

B. Midnight Regulations and Regulatory Process:

Every administration since Richard Nixon’s has come to view regulatory analysis as a
useful tool to ensure the effectiveness of regulation. To the extent we believe that the
regulatory review is beneficial—at least marginally—then midnight regulations are
problematic because they undercut the benefits of the review process.

The calculus is simple.®” As we have seen, at the end of each administration—and
especially between administrations of opposite parties—there is a dramatic spike in
regulatory activity. However, there is no corresponding increase in the resources
available to OIRA during those times of increased activity. If the number of regulations
OTRA must review goes up significantly, and the man-hours and resources available to it
remain constant, we can expect the quality of review to suffer.®®

Since it was invested with regulatory review authority in 1981, OIRA’s budget, in
real 2007 dollars, has decreased from $9.4 million in 1981 to $7 million in 2007.%
Staffing at OIRA has also decreased consistently and dramatically—from 90 full-time
equivalent (FTE) employees in 1981, to just 50 today.” The budget and staffing
decreases, however, have probably had no effect on the quality of the review process. As
explained earlier, since 1993 OIRA has only had to review significant regulations, and
the number of rules that it has been asked to review has dropped by 70 percent since then.
Therefore, the number of rules reviewed per staffer has declined since 1981.

°" The calculation rests of two assumplions: first that there is no slack in OIRA’s current sta(l and that each employee is
already producing at its full capacity and second, that more time will automatically mean better review.

8 We must acknowlcdge that to prove this conclusively would require judging against objective criteria cvery OTRA-
produced regulatory review issued during each period of November 8 to melnlv 20 for the last 27 years  a massive
undc‘rl‘lhm«r We instead opt to make the case through circumstantial evidence and deductive reasoning.

% Office of Management and Budget, Appendix to the Budget of the United States for Fiscal Year 1983, 1-C7 (OIRA’s
actual 1981 budget listed as $4,332,000). Otfice of Management and Budget, Appendix to the Budget of the United
States for Iliscal Year 2009, 1058 (OIRA’s aclual 2007 buchl listed as S7. OOU ,000).

™ Office of Management and Budget, Stimulating Smarter Regu/auou 2002 Report to Congress on the Costs and
Be;uﬁlv of Regulations and Unfunded Mandates on State, local, and Tribal Entities 30-31 (December 2002),
bittp:/www. whitehouse. pov/omb/inforeg/ 2002 report_to_congress.pdf (reports staffing figures for OTRA from 1981
through 2003); E-mail [rom John T'. Morrall II, Branch Chiel Tor ITealth, Transportation, and General Governmen! in
the ()ﬁlce of Information and Regulatory Affairs of the Office of Management and Budget, (July 3, 2008, 12:23:21
EDT) (providing OIRA staffing data for 2004 to 2008).
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Figure 6. OIRA budget (in millions 2007 dollars — left axis) superimposed over
number of economically significant regulations reviewed by OIRA from
Nov. 8- Jan. 20 of each year (right axis) ™

As a consequence, we can expect the amount of time and attention devoted to
each regulation reviewed to be considerably less during midnight periods. One possible
way to measure time and attention is by examining the number of days OIRA takes to
review a proposed regulation. On its Web site, OIRA announces both the date it receives
a regulation for review and the date when it completes that review.”* New Mercatus
Center research by Patrick McLaughlin examines whether increases in regulatory
activity, such as those that occur during midnight periods, cause average review time to
decrease.” He calculates the monthly average review time (i.e., how many days pass
between when each rule is received and when the review is finished) and tests whether
the n1716mber of regulations submitted to OIRA each month for review affects review
time.

While controlling for differences in administrations, McLaughlin finds that during
the midnight period at the end of the Clinton administration, review time decreased
significantly.”” Relative to the mean review time between 1994 and 2007 (all full years of
data available since the passage of Executive Order 12866), the Clinton midnight period
witnessed a decrease in mean review time of about 27 days—a reduction by half in
review time.”® Because there is only one midnight period in the timeframe examined,
McLaughlin investigates a possible underlying cause of the decreased review time: an
increased workload for OIRA.

While OIRA is charged with reviewing all proposed significant regulations, the
most important are those considered “economically significant”—those regulations that
are expected to have an annual effect on the economy of $100 million or more.
McLaughlin finds that the proportion of economically significant rules to all rules
reviewed by OIRA spikes dramatically during midnight periods in generalL79 He further
finds that, in or out of the midnight period, an increase in this proportion negatively
affects the review time for all regulations.* Holding constant the number of regulations
reviewed that are not economically significant, one additional economically significant
rule submitted to OIRA in a given month decreases the average review time for all
regulations by half a day.*' This suggests a diminished level of scrutiny that undermines
the benefits of regulatory review.

TT1. What Can be Done about it?

" Ibid. OIRA budget derived from Office of Management and Budget, Appendix fo the Budger of the United States for
Fiscal Years 1983 to 2009.
™ See note 96 above.
“ Patrick A. McLaughlin, “Tmpircal Tests for Midnight Regulations and Their El{ect on OIRA Review Time,”
(working paper 08-40). Mercatus Center at George Mason University, July 29. 2008).
http://www.mereatus.org/uploadedFiles/Mercatus/Publications/WPPDF_Empirical®20Tests%20for%20Midnight®s20
Regulations.pd(.
2 Tbid.
" 1bid.
 Ibid.
T Ibid., 25.

Ibid., 22.
“!Ibid., 25.
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Several solutions to the midnight regulations problem have been proposed and
tried. These have largely addressed the democracy deficit caused by midnight
regulations. In Part 1Il we examine some of these proposals and make our own
suggestion to address the effects of midnight regulations on regulatory review.

A. Rescinding and Postponing Regulations

The most common way presidents have dealt with their predecessor’s last-minute
regulatory activities has been to delay the effects of new rules and to rescind unpublished
rules. A new regulation cannot gain the force of law until it is published in the Federal
Register. ® Even then, once a regulation is published in the Federal Register, it does not
become effective until a later time in order to allow regulated parties to come into
compliance.® Generally, the minimum time in which a new rule can become effective
after publication is 30 days, although agencies often set effective dates of 60 days or
more.™ At any point before a regulation is published in its final form in the I'ederal
Register, the agency may rescind the rule at will.** Once a final regulation is published,
however, to repeal it an agency must engage in the same type of lengthy notice-and-
comment rulemaking process it undertook to create the rule.*

With these constraints in mind, we see that the most direct course for a new
president to address his predecessor’s midnight activity is to “stop the presses” at the
Federal Register until the new administration can review unpublished rules and decide
which to keep and which to rescind. As for regulations that have recently been published
but have not yet become effective, the president can instruct agencies to delay their
effective dates, but not postpone them indefinitely.®

This is precisely what Ronald Reagan did. First on January 29, 1981, the Reagan
administration issued a memorandum that told agencies to postpone the effective dates of
all final rules for 60 days. Then, he issued Executive Order 12291 less than a month after
he took office.* As explained in Part ILB.1 of this paper, that order created the formal
regulatory review process we know today. It also suspended the effective dates of

recently published rules “to permit reconsideration in accordance with [the] Order,”®

and

Code 5 § 552(a)(1XD) (2006).

U.S. Code 5 § 553(d) (2002).

¥ Ibid. There is an exception to the 30-day rule. [f an agency evokes the good cause exception, it can make the rule
cftective immediately.

83 William M. Jack, “Taking Care Thal Presidential Oversight of the Regulatory Process is Taith{ully Execuled: A
Review of Rule Withdrawals and Rule Suspensions under the Bush Administration’s Car Memorandum,”
Administrative Law Review 34 (2002): 1479, 1488-97.

5 Reermann, Presidential Power, 982 84,

57 Jack, “Taking Care,” 1503—11 (explaining, iner alia, thal while the efTective dates of rules may be delayed for good
canse, they cannot be delayed indefinitely, and that courts will also likely be skeptical of a simultaneous across-the-
board claim of good cause by a large number of agencics). Sec also Peter 1. Holmes, “Paradisc Postponed:
Suspensions of Agency Rules,” North Carolina Law Review 56 (1987): 645. Whether delay ol effective dates is legally
problematic or not, the fact remains that both Ronald Reagan and George W. Bush (each one a president who took over
from the opposite party) have ordered the preceding administration’s rules delayed as a first order of business. Jack,
note 11 and accompanying text.

8 Dxecutive Order 12291, Federal Register 46 (February 17, 1981), 13193, hitp://www.archives gov/federal-
register/codification/executive-order/12291 html.

¥ Tbid. § 7(a).
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directed agencies to refrain from publishing any new major rules until they had
undergone regulatory review.’

Since Reagan, most presidents taking over from a president of the opposite party
have ordered a similar regulatory moratorium.”! For instance, George W. Bush, the day
he took office, issued a directive ordering agencies to halt rules from being published in
the I'ederal Register and to “temporarily postpone the effective date of regulations for 60
days.”? President Barack Obama’s Chief of Staff, Rahm Emanuel, also issued a memo
withdrawing rules not yet published in the Federal Register.”

B. Congressional Review Act

The Congressional Review Act of 1996 (CRA) presents another tool to address
the problem of midnight regulations.** Tt creates an expedited process for Congress to
repeal any regulation.”* A tule can be overturned by simple majority vote in each house,
and consideration of a repeal measure is fast tracked in the Senate.

The CRA requires agencies to submit all rules to Congress before they can take
effect. *® In order for the CRA’s expedited repeal procedures to have effect, a joint
resolution of disapproval must be introduced in either the Senate or the House within 60
days of continuous session after the rule has been submitted to Congress or published in
the Federal Register (whichever is later).”” If a resolution of disapproval passes both
houses of Congress and the president signs it, then the regulation is repealed and “is
treated as though the rule never took effect.””® Additionally, the agency may not issue
another rule that is “substantially the same” unless later “specifically authorized” by
subsequent legislation.”

Therefore, to the extent Congress is concerned that regulations issued during the
midnight period suffer from a lack of accountability or regulatory review, it could quickly
act to overturn them. However, the CRA will only be an effective check on midnight
regulations if the incoming president and the Congress are of the same party.'® If the

P Tbid. § 7(d).

*IMnterestingly, President Clinton didn’t instruct agencics to delay the rules. On January 22, 1993, T.eon E. Panctta, the
Direclor of OMD [or the incoming Clinton adminisiration, sent a memorandum to the heads and acting heads of
Cubinet departments and independent agencies requesting them o (1) not send proposed or final rules (o the Office of
the Federal Register tor publication until they had been approved by an ageney head appointed by President Clinton
and conlirmed by the Senale, and (2) withdraw from the Office of the Irederal Register all regulations that had not been
published in the Ifederal Register and that could be withdrawn under existing procedures. See
http://www.propl.org/rainbow/adminrec/9301221p.htm for a copy of this memorandum.

2 Memorandum for the Heads and Acting Heads of Fxceutive Departments and Ageneics, Federal Register 66
glzmu"uy 24,2001), 7702.

? Memorandum from Rahm Emanuel, White House Chief of Staff, to Heads of Fxecutive IDepartments and Agencies
(Jan. 20, 2009). availablc at http://media.washingtonpost.com/wp-srv/politics/documents/cmanucl-regulatory-
review.pdl
178 Code 5 § 801 el seq. (2008).

% 1Janiel Cohen and Peter I.. Strauss, “Congressional Review of Agency Regulations,” Administrative l.aw Review 49
81997): 97, 100-01 (explaining the expediting nature of the Act.).

‘_’, 7.8. Code 5 § 801(2008).

T U.S. Code 5 § 802(a); Cohen and Strauss, Congressional Review, 99.

& Ibid., 102; Code 3 § 801 (a)(4(b)(1).

2 S, §801(b)2)

1% Julie A. Parks, “Lessons in Polilics: Initial Use of the Congressional Review Act.” Administrative Law Review 55
(2003): 187, 199 (arguing that the repeal of the Clinton OSHA ergonomics standard—the only time the CRA has been
used could only have occurred because the new President and the Congress were of the same party).
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party of the outgoing president controls the Congress, and the incoming president is of
the opposite party, there is little reason to expect that the Congress will use its authority
under the CRA to repeal midnight regulations. Conversely, if the president is of the same
party as his predecessor, and the Congress is of the opposite party, it is likely that the new
president will veto a congressional attempt to overturn his predecessor’s last-minute
rules.

It should therefore not be surprising that the CRA has only been used to
successfully repeal a regulation once. The target was a controversial OSHA ergonomics
regulation promulgated in the last few months of the Clinton administration. l(J?It was
disapproved by joint resolution of a Republican-controlled Congress and signed by
President Bush.'*?

Despite its practical constraints, congressional action to check midnight
regulatory activity may yet be a useful tool. First, it should be noted that Congress has the
inherent power to repeal federal regulations at any time and the CRA exists only to
facilitate and expedite the process of congressional regulatory review and disapproval. 103
With this in mind, independent of the CRA approach, one approach a new president
could take is to conduct a review of rules promulgated during his predecessor’s midnight
period, identify any rules that are worthy candidates for repeal, and submit them to
Congress as a package.'"" The package approach can make it easier for Congress to take
action on midnight regulations by focusing its attention on just one resolution. A package
might also help overcome the influence that special interests opposed to repeal would
otherwise exert if the regulations were considered individually.'?®

Although the CRA would not control the package approach, it nevertheless would
help facilitate it. Under the CRA, rules submitted to Congress less than 60 days (60
legislative days in the House and 60 session days in the Senate) before a Congress
adjourns are treated as if submitted on the 15th legislative day of the next Congress.
This means that all rules submitted to Congress during an outgoing administration’s
midnight period would be treated as if submitted in January.""” More interestingly,

106

1 Ibid ., 193-94.
12 Thid . 197-99.
193 Cohen and Strauss, “Congressional Review of Ageney Regulations,” 99.
19 This is theoretically a solution that couldn’( be put in place under the current rules. Tlowever, it is useful to think
aboul. As it is now. packaging or bundling of rules is not allowed under the CRA.
195 Morriss ct al., “Between a Hard Rock and a Hard Place,” 594-95. “[When a rule’s impacts arc concentrated in a
particular region or on a particular industry, there may not be sulficient political support to change the rule.” A package
approach would be similar o sirategies emploved by Congress Lo shut down military bases. While Congress can
recognize a glut of bases, and the need to close some, individual state delegations will oppose closing the military base
in their arca. To address this collective-action problem, Congress enacted the Base Closure and Realignment Act:
Under this act, a federal advisory commitlee. known as the Base Closure Commuission, was required {o develop a
recommended list of bases to be closed or realigned. This list would then be submitted as a package to Congress for
review. The act required Congress to consider the Commission’s list as a single package, Congress could not alter or
delete specific recommendations, but could only enact a joint resolution disapproving the Cominission’s entire list
within forty-live days. If Congress [ailed to disapprove the entire list, the Secretary had to implement the recommended
closures and realignments within six years.
Benjamin I.. Ginsberg ct al., “Waging Peace: A Practical Guide to Base Closures,” Public Contract Law Journal 23
§‘}6994): 169, 172.

° U.S. Code 5 § 801(d), Cohen and Strauss, “Congressional Review of Agency Regulations,” 101.
7 'he midnight period begins on November &, the day after the presidential election. T'he earliest day a new Congress
may adjourn is January 3. TJ.S. Const. amend. XX, §2. Even if a Congress does not adjourn until the day before the new
one 1s o begin (January 2). any rule submilted aller November 8 will be submitted less than 60 days before it
adjourned. Therefore, for purposes of the CRA, it will be treated as having been submitted on the fitteenth legislative
day of the new Congress. U.S. Code 5 § 801(d). The earliest this can be is January 18th.
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because of the way days are counted, rules submitted as early as May in an election year
may be rolled over to the next session, and would be considered submitted on the 15th
legislative or session day—which could be February.

C. The Brito & deRugy Solution: Addressing the Oversight Problem

The most common solutions to the midnight regulations problem suggest steps
that an incoming president can take to undo his predecessor’s last-minute actions.
Another approach would be to try to prevent the midnight regulation phenomenon, or at
least mitigate its negative effects.

Professor Andrew Morriss and his coauthors have argued that the root cause of
the midnight regulations problem is bad incentives: “Regulators in the lame duck period
are not only freed from political fallout from their actions but have positive incentives to
cause problems for the incoming administration.”'®® They suggest changing those
incentives by giving presidents the authority to easily repeal any regulations promulgated
during the predecessor’s midnight period by simply publishing a notice in the Federal
Register."™ (Judge Plager has even suggested a moratorium during the midnight period
that would prohibit new regulations altogether.''") This would certainly address
accountability concerns. Last-minute regulations that a president wants to ensure will not
be subject to easy repeal would have to be promulgated before the midnight period, while
there is still political accountability. However, to the extent regulatory activity continues
to spike at the end of an administration—albeit sooner than has previously been the
case—the strain placed on the regulatory review process will remain.

The Bush Administration made such an attempt to “resist the historical tendency of
administrations to increase regulatory activity in their final months.”'"" On May 9, 2008,
White House Chief of Staff Joahua B. Bolten sent a memo to all executive agency heads
instructing them to abstain from regulation in the last months of the administration except
in extraordinary circumstances.''? According to the memo, new regulations were to be
proposed no later than June 1, and issued as final no later than November 1.'" If the
memo had had its intended effect, we would not have seen a spike during the midnight
period. Unfortunately, the memo was not successful.

In the first seven years of the Bush Administration, the average number of
significant regulations reviewed by OTRA was 7 per month.'** Over the last three months
of the term, however, that number doubled to 14.'" Despite the Bolten Memo, OIRA
reviewed 42 significant regulations in the period between Election Day and Inauguration

1% Morriss et al., “Between a Hard Rock and a Hard Place,” 397.
19 Thid. At the same time, a president (on average) does not want to be scen as a person who repeals regulations that, as
qum'nyed by the press, save lives. Tt seems politically more feasible to pass regulations than repeal them.

* Morrow, Midnight Regulations, 18. “[Judge Plager] suggested a more effeclive measure would be 1o have Congress
pass a law prohibiting submission of final regulations during the interregnum.”

1 See Memorandum trom Joshua B. Bolten, White House Chicf of Staff, to Heads of Exceutive Departments and
Agencies (May 9, 2008), available ar hip://www.ombwalch.org/regs PDI's/BollenMemo050908.pd [ [hereinaller
ﬁgltem Memo).

375
Id.
" Monthly figures generated using OIRA s online “review counts” database. See RegInfo.zov, Review Counts,
!1]t$p:."/\ﬂxw.reginfo.gov/public,”do/eoCountsSearchInit'?action:init (last visited Aug. 15,2008).
" Id.
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Day.'"® This is little different from the 48 significant regulations Clinton's OIRA

reviewed during its midnight period.'!”

While one could argue that there might have been a greater spike but for the Bolten
Memo, the data suggest the memo’s June 1 deadline for agencies to wrap up their
regulations merely pushed back the beginning of the midnight period. During the period
of June 1 to November 1 at the end of their respective presidencies, Bill Clinton’s OIRA
reviewed 36 significant regulations, while George HW. Bush’s OIRA reviewed 43.""*
During the June-November 2008 period covered b?/ the Bolten Memo, however, that
number grew to 58 significant regulations reviewed. '

The Bolten Memo created an incentive for agencies to issue regulations before the
November 4 election, while the Administration was still technically politically
accountable. That is a laudable achievement. However, it seems as if the toll exerted on
OIRA was just as strong during the June-November period as during the midnight period
proper.

Another way of changing the incentives of regulators touched on by Morriss and
his co-authors is to increase the costs to bureaucracies of regulating during the midnight
period. They suggest only allowing emergency regulations to be put forth during the
midnight period, or limiting the size or number of regulations allowed during the
midnight period.”® They argue, “If agencies faced a ‘budget’ of regulations, they would
have to make choices on which subjects to ‘spend” their budget”'”' This approach
certainly would help to make regulators more accountable—especially if promulgating
significant regulations could be banned altogether during the midnight period. However,
a limit on the size or number of regulations during the midnight period does nothing to
prevent spikes in regulation. As we have seen, while addressing concerns over
accountability, limits on midnight activity might simply result in regulatory spikes before
the midnight period.

If what we wish to accomplish is to prevent spikes in regulation that exceed
OIRA’s capacity to conduct proper regulatory reviews, then limits must exist at all times.
By having permanent caps we could ensure that at no time—before or after the midnight
period—will the pace of regulatory activity outstrip the resources available to OIRA.

Another way touched on by Morriss and his coauthors of changing regulators’
incentives is to increase the costs to bureaucracies of regulating during the midnight
period. They suggest only allowing emergency regulations to be put forth during the
midnight period, or limiting the size or number of regulations allowed during the
midnight period.' “If agencies faced a ‘budget’ of regulations,” they argue, “they would
have to make choices on which subjects to ‘spend’ their budget.”m This approach
certainly would help make regulators more accountable—especially if promulgating
significant regulations could be banned altogether during the midnight period. However,
a limit on the size or number of regulations during the midnight period does nothing to

120. Morriss et al., supra note 26, at 597.
, 121. Id.
1;; Morriss et al., “Between a Hard Rock and a Hard Place,” 397.
= Ibid.
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prevent spikes in regulation. As we have seen, while addressing concerns over
accountability, limits on midnight activity might simply result in regulatory spikes before
the midnight period.

If what we wish to accomplish is to prevent spikes in regulation that exceed
OIRA’s capacity to conduct proper regulatory reviews, then limits must exist at all times.
Having permanent caps would ensure that at no time—before or after the midnight
period—will the pace of regulatory activity outstrip the resources available to OIRA.
One way to cap regulations mentioned by Morris et al. is to limit the size of
regulations.'** However, simply setting a maximum cost cap for individual regulations
will likely have little eftect on regulatory spikes. One could still see a dramatic increase
in regulations that individually fall short of the cap. Additionally, the approach is rigid. A
draft regulation that exceeds the cap may nevertheless be beneficial, yet impossible to
enact.

An alternative approach is to cap the total costs of regulation an agency may
impose in a single year. This approach is known as a “regulatory budget,” and it allows
agencies to pursue their regulatory priorities, regardless of the cost of each individual
regulation, so long as the agency’s total activity for the year stays under the cap.'”
Senator Lloyd Bentsen, who twice introduced legislation to create a regulatory budget,
has explained:

A regulatory budget would put an annual cap on the compliance costs each
agency could impose on the private sector through its rules and
regulations. The process for establishing the annual regulatory budget
would resemble the process currently used to set the fiscal budget—we
would have a proposed budget from the president and annual budget
resolutions from the budget committees. This would make it possible to
coordinate the regulatory and fiscal budgets. We need a regulatory budget
in order to reduce the impact of unnecessary, excessive, and conflicting
government regulations, '

A regulatory budget is a reasonably good idea that would work to keep in check
the costs imposed on society by regulation. Obviously, regulators have an incentive to
underestimate the cost of a regulation, and such a requirement would only increase the
pressure to do so. In addition, it would relatively easy to do considering the large degree
of subjectivity attached to cost-benefit analysis. Yet, it would still be useful and better
than the current situation where agencies have no obligations to try to limit the total
amount of compliance costs.

Additionally, regulatory budget caps might help address the midnight regulations
problem by moderating the sort of steep regulatory spikes we see at the end of
presidential terms. However, a regulatory budget approach proves too much for our
purposes. As noted earlier, our concern in this article is not the reduction of regulation

" Ibid.

122 See Clyde Wayne Crews Ir., Promise and Peril: Implementing a Regulatory Budget (Washington, DC: Competitive
Lnterprise Institute, 1996). hitp://cei.org/pd (71549 .pd(; Robert W. ITahn, “Achieving Real Regulatory Relorm,”
University of Chicago legal Forum 1997, 143, 152-53 (advocating use of a regulatory budget).

12 Crews, Promise and Peril, 3 (quoting Sen. Lloyd Bentsen).
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per se, but that regulations receive an adequate amount of time and attention during the
regulatory review process.

In theory, an agency should be allowed to regulate as much as it needs to, as long
as there is good economic analysis that justifies the need. The OIRA review process is the
check that helps ensure sound economic analysis of significant regulations. Therefore, a
less restrictive and more politically feasible solution to the midnight regulations problem
is to cap the number of significant regulations an agency is allowed to submit to OIRA
during a given period.

Because OIRA has up to 90 days to review significant regulations,'?” a rolling 90-
day window might be an appropriate period. That is, an agency would be allowed to
submit no more than X number of significant regulations for review in any 90-day period.
The number X would be based on the resources—budget and staff—available to OIRA.
The number should be well above the “normal” levels of regulatory activity we see
during non-midnight periods; the cap should only be approached during the periods of
dramatic spikes seen at the end of presidential terms.

A flexible number cap is a practical approach. Unlike a regulatory budget
approach, which has been politically unfeasible so far, there would be no limit to the total
cost of an agency’s regulations.'®™ An agency would be able to regulate as it sees fit. The
only limitation is that it cannot exceed OIRA’s capacity to adequately check its work. In
practice, this means that an agency will not be able to promulgate an abnormally large
number of significant regulations in a short period, so the agency must therefore prioritize
its proposed regulations.

Capping the number of regulations an agency can submit in a given period rather
than the total cost also makes sense because there are fixed costs for reviewing each rule.
When a regulation is submitted to OIRA, a “desk officer” that is specialized in
regulations from a particular set of agencies conducts the review.'* A spike in the
number of reviews a particular desk officer must complete would seem to affect the
quality of his work more than the total cost of the regulations. Additionally, if the desk
officer charged with reviewing Department of Education regulations is flooded with
proposed regulations from that agency, for example, the work cannot simply be shifted to
the Homeland Security desk officer. It therefore makes sense to cap the number of
regulations that can be submitted to OIRA by agency rather than in total.

Finally, because the number cap would exist only to ensure quality review, not to
limit the amount of regulation, it should be based on the resources available to OIRA and
especially the desk officers and other regulatory review staff available."*” What this

177 Tixecutive Order 12866, § 6(b)}2)(D).
128 Currently the United Kingdom has designed such a budget cap which is scheduled to start a trial run in 2009 and be
fully operational in 2010.

123_7 Copeland, I'ederal Rulemaking, 1257, 127374, 1277.

¥ Curtis W. Copeland explains the staff resources available to OIRA:

When OIRA was created in fiscal year 1981, the office had a “full-time equivalent™ (F'I'E) ceiling of 90 staff members.
By 1997, OIRA’s I'TL allocation had declined to 47  a nearly 50 percent reduction. Although Executive Order 12,866
(issued in late 1993) permilled OIRA (o [ocus its resources on “significant”™ rules, this decline in OIRA stalling also
oceurred during a period in which regulatory agencies™ staffing and budgetary levels were increasing and OIRA was
piven a number of new statutory responsibilities.
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means is that the ceiling on the number of regulations that can be processed by OIRA in a
given period can be raised by increasing the resources available to it.*! In this way,
Congress and the president can always choose to allow for regulatory spikes while
preserving quality review. '™

A cap could be implemented by presidential directive or by statute. The
regulatory review process is completely a creature of executive order, the
constitutionality of which has largely been recognized.'* 1f the president has the
authority to devise and enforce a system that checks his administration’s regulatory
decision making, it follows that he should be able to outline procedural rules to ensure
that system’s quality. Congress has also previously flirted with the idea of codifying the
OIRA regulatory review process into law,"** and if it ever did, it would be able to include
our proposed safeguards.

TV. Conclusion

The midnight regulation phenomenon is a well-documented one. The reasons
behind it range from the desire of the outgoing administration to extend its influence into
the future as well as the opportunity to impose costs on the incoming administration. In
fact, the high political costs faced by a new administration to overturn these last minute
rules makes it an effective strategy for the outgoing administration to project its influence
beyond its term.

Midnight regulations are problematic. In particular, if we accept that regulatory
review is beneficial, then midnight regulations raise serious concerns. All things being
equal, and taking into consideration the decreasing number of regulatory review staff
available to OIRA, the sudden increase in regulations requiring review during the
midnight period leads to a diminished review process and weakened oversight.

Until now, the most common solutions to the midnight regulations problem have
suggested steps that an incoming president can take to undo his predecessor’s last-minute
actions. Our solution tries to mitigate the negative effects of midnight regulations by
changing the incentives on the outgoing administration. We suggest placing a cap on the
number of economically significant regulations OIRA can be expected to review during a

Starting in 2001, OIRA s staffing authorization began to increase somewhat, and by 2003 it stood at 55 F'I'Es. Between
2001 and 2003, OTRA hired five new staff members in such ficlds as epidemiology, risk asscssment, engincering, and
health economics. OIRA representalives indicated that these new hires reflected the increasing importance of science-
based regulation in federal agencies, and would enable OIRA to ask penetrating technical questions about agency
proposals.

Copeland, IFederal Rulemaking, 1257, 1293,

*"In fact, some have argued that OIRA’s tesources at present are inadequate and should be increased. Robert ITahn
and Robert H. Litan, “Why Congress Should Increase Funding for OMB Review of Regulation™ Brookings [nstitution
(October 2003) hitp://www.brookings.ecdu/opinions2003/10_ombregulation_litan.aspx.

132 According to Copeland (2004), “Tederal Rulemaking: The Role of the Office of Information and Regulatory
Affairs,” CRS RL32397 p. 29 “OIRA does not have a specific line item in the budget, so its funding is part of OMB’s
appropriation. Similarly, OIRA’s staffing levels are allocated from (OMB’s totals.™ This means that either Congress
could increase OIRA’s budget by creating a line item, or the president could increase the budget by prioritizing the
distribution of OMB’s budget dillerently.

133 Ibid., “Although some observers continue to hold that view.”

134 Copeland, Federal Rulemaking.. 1306 07.
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given time period.

Doing so would help prevent OIRA oversight of new regulations from being
diluted. A flexible cap would afford OIRA time and resources to carefully consider new
rules while preserving Congress and the President’s prerogative to increase the cap by
allocating more resources to OIRA. To the extent more resources are not allocated and
end-of-term regulatory spikes are eliminated, a cap would also have the effect of
addressing some of the other concerns raised by midnight regulations, including a lack of
accountability and democratic legitimacy.
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Table 1. History of executive oversight

President Agpency Cabinet Group Process
Nixon OMB None The Quality of Tite Committee is established to
formulate a regulatory review process for significant
regulations.
Ford Council Review Group on | Regulatory review is expanded to address concerns about
on Wage | Regulatory the effect of regulation on inflation. T.egislation
& Price Reform establishing the Council on Wage and Price Stability is
Stability passed 1o review regulatory impact on the economy.
(CWPS) Executive Order 11821 established procedures for
Inflation Impact Statements.
Carter OMB & Regulatory Regulatory Analysis Review Group is created to review
CWPS Analysis Review | mujor proposed rules. Executive Order 12044 required
Group & proposed tules with an effect on the economy of $100
Regulatory million or more to be reviewed before they were
Council published in the Federal Register. The Paperwork
Reduclion Act is passed and the Office of Information
and Regulatory Affairs (OIRA) within OMB is created.
Reagan OMB Task Force on Executive Order 12291 mandates that “Regulatory action
(OIRA) Regulatory Relief | shall not be undertaken unless the potential benefits to
socicty from the regulation outweigh the potential costs
to society.” The review ol regulatory impact analyses
fallsto OIRA. The Task l‘orce on Regulatory Relief is
created to give dircetion to OTRA. The Task Force otten
acts as a court of appeals [or issues on which the OIRA
and the regulatory agencies can not agree.
Bush 41 OMB Council on The Task Foree on Regulatory Reliet'is replaced by the
(OIRA) Compelifiveness | Council on Compelifiveness.
Clinton OMB Reinventing Exccutive Order 12291 is rescinded and Council on
{OIRA) Government Compelitiveness is abolished. Executive Order 12866
Initiative articulates a new regulatory review process: it removes
OMB’s authority to treat any rule it deems appropriate as
it it were a “major rule.” Only thosc proposcd regulations
that might “have an annual effect on the economy of
S100 million or more™ are now subject to OIRA review.
Bush 43 OMB OMB & Council | Lxecutive Order 13422 amended Lxecutive Order 12866.
(OIRA) of Economic The new order requires agencics to “identify #
Advisors the specilic market failure (such as externalities, market

power, lack of information) or other specific problem that
it intends (o address (including, where applicable, the
failures of public institutions
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Abbreviated flow chart of the regulatory review process
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Mr. CoHEN. Thank you, Doctor. I appreciate your finishing before
the red light and for your testimony.
Professor Abramowicz?

TESTIMONY OF MICHAEL ABRAMOWICZ, PROFESSOR,
GEORGE WASHINGTON UNIVERSITY LAW SCHOOL

Mr. ABRAMOWICZ. Thank you, Mr. Chairman and Members of the
Subcommittee.

In the first part of my remarks, I would like to focus on poten-
tially negative and unforeseen consequences to legislative depreca-
tion of midnight rules. I will then turn to a brief analysis of some
of the problems that may arise from H.R. 34, the current proposal
to allow an incoming Administration to disapprove of midnight
rules, being passed.

Finally, I will turn to a broader discussion of the administrative
process and how it might be strengthened to reduce idiosyncratic
and unadvised executive branch decision-making, without turning
a President into a 15/16ths President, prohibited from exercising
the full power of the executive branch during the so-called lame
duck period.

Proposals to deprecate midnight rules could make an outgoing
presidential Administration less likely to pass rules simply de-
signed to slow down the incoming Administration, but it is doubtful
that eﬁlactment of such proposals would help a new Administration
overall.

It takes some time for an agency to become fully staffed and then
to assess its priorities.

Midnight rulemaking on relatively routine matters may be help-
ful to the new Administration, allowing smaller issues to be re-
solved, thus permitting focus on future challenges.

Once deprived of their ability to have the final say on whether
regulations are issued, administrative officials, near the end of a
term, may feel that they will not receive credit for any rulemaking
initiatives that would come into effect only should the next Admin-
istration permit them.

Moreover, they might worry that disapproval could be embar-
rassing. As a result, they are likely to hold off even on many regu-
lations that the new Administration would not disapprove.

This will lead to a buildup of many low profile regulatory initia-
tives, slowing the startup time for the new Administration.

The passage of legislation deprecating midnight rules might not
even be effective in suppressing the issuance of controversial regu-
lations. It might simply push the enactment of such regulations 90
days earlier to just before the presidential election. This has haz-
ards on its own.

Decisions on whether to complete high profile regulatory initia-
tives that have been under review would likely depend increasingly
on partisan political concerns.

Of course, the vast majority of regulations would fly under the
radar of presidential politics. This, however, merely emphasizes the
futility of any effort to eliminate the incentive that Administrations
have to complete rulemaking initiatives that they have begun.

H.R. 34 leaves many unanswered questions. Some problems with
specific language of H.R. 34 should be easily fixable.
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For example, the current definition of a midnight rule applies to
“a rule adopted by an agency within the final 90 days a President
serves in office.” Read literally, this would appear to apply regard-
less of the reason that President leaves office, including if he or she
dies or resigns.

Other problems might not be fixed so easily. The bill does not
make clear whether a President’s decision to make an exception to
the midnight rulemaking ban or a subsequent agency’s decision
whether to disapprove of a regulation is subject to judicial review.

A cornerstone of our administrative process is the requirement of
reasoned decision-making and leaving these decisions entirely un-
checked would be inconsistent with this requirement. Excessively
intrusive judicial review, on the other hand, could undermine the
effectiveness of its reform.

Midnight rulemaking can be seen as problematic not so much in
and of itself, but it is problematic in what it signals more generally.
Because midnight regulations occur so near the transition may
highlight the fact that different Administrations are likely to pur-
sue different objectives.

Our administrative process can be seen, in part, as a set of tools
that ensures that much of the regulatory state’s functioning will
operate with some consistency, regardless of the occupants of the
Oval Office.

Because agency regulations must go through notice and com-
ment, agency officials must prioritize reforms. We do not end up
with one version of the Code of Federal Regulations for Democratic
administrations and another version for Republican administra-
tions.

Even if one believes that administrative agencies have too much
leeway to move policies over to their ideological priorities, dis-
allowing midnight regulations is a crude response. It is akin to pro-
posals to enact a moratorium on all rulemaking.

Other regulatory tools can help achieve the beneficial ends of
regulatory continuity without artificially freezing the administra-
tive process. For example, the continued use and improvement of
cost-benefit analysis and other forms of regulatory review can re-
duce the risk that regulations will depend on ideology or caprice,
not only during the midnight period, but during the entirety of a
presidential Administration.

Thank you again.

[The prepared statement of Mr. Abramowicz follows:]

PREPARED STATEMENT OF MICHAEL ABRAMOWICZ

Thank you, Mr. Chairman and Ranking Member Franks. I appreciate this oppor-
tunity to testify before the Subcommittee on Commercial and Administrative Law
on the topic “Midnight Rulemaking: Shedding Some Light.” I am pleased that the
Subcommittee has chosen this important topic for its first hearing of the 111th Con-
gress, and more generally by the interest of the Subcommittee in administrative law
and regulatory practice.

In the first part of my remarks, I would like to focus on potentially negative and
unforeseen consequences to legislative deprecation of midnight rules. I will then
turn to an analysis of some of the problems that may arise should H.R. 34, a current
proposal to allow an incoming administration to disapprove of midnight rules, be
passed. Finally, I will turn to a broader discussion of the administrative process and
how it might be strengthened to reduce idiosyncratic and unadvised executive
l]?)rancél decisionmaking without aggravating the “lame duck” status of an outgoing

resident.
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1. Proposals to deprecate midnight rules in general

Under our existing administrative system, midnight regulations passed by one ad-
ministration become law absent congressional action under the same terms as regu-
lations passed at any other time in a Presidential term. There are a number of ways
that this might be changed. One could imagine a statute that simply disabled a
President from engaging in rulemaking in the final period before a regularly sched-
uled inauguration of a new President. Alternatively, a statute might provide for in-
creased judicial scrutiny of midnight rules, for example by requiring an increased
burden of persuasion on an outgoing administration in the process of judicial review.

Such proposals might have certain benefits. For example, they might make an
outgoing Presidential administration less likely to pass rules simply designed to
slow down the incoming administration, or to bog the incoming administration down
in resource-consuming litigation. Nonetheless, there are significant drawbacks to
any legislative efforts that would convert a President into, for administrative law
purposes, a 15/16ths President, an individual authorized to exercise the customary
powers of the executive branch except during the last three months of the Presi-
dency. Moreover, it is difficult to justify the creation of a 15/16ths Presidency based
on general concerns about the orderly process of the administrative state.

Even the claim that reform would deter an outgoing administration from
hamstringing an incoming administration is questionable. Anne Joseph O’Connell
has shown that “Presidents usually have started fewer, not more, rules through no-
tice-and-comment rulemaking in the first year of their terms than in later years.”
While it is possible that some of this startup time is attributable to agencies’ digging
out from midnight rulemaking of the prior administration, this is likely to account
for only a small percentage of the increase. Rather, it takes some time for an agency
to become fully staffed and then to assess its priorities. Given that there is some
startup time for a new Presidential administration to plan its most important objec-
tives, midnight rulemaking on relatively routine matters may be helpful to the new
administration, allowing smaller issues to be resolved, thus permitting focus on fu-
ture challenges.

It is true that even with reforms deprecating midnight rules, administrative agen-
cies would still be permitted to issue regulations, for example with delayed effective
dates, or at least to write draft regulations that the next administration could con-
sider. But once deprived of their ability to have the final say on whether regulations
are issued, administrative officials may feel that they will not receive credit for any
rulemaking initiatives with delayed effectiveness, and moreover they might worry
that disapproval could be embarrassing. As a result, they are likely to hold off even
on many regulations that the new administration would not disapprove. This will
lead to a buildup of many low-profile regulatory initiatives that must be shepherded
through the publication process, slowing the startup time for the new administra-
tion.

There is, moreover, good reason to think that the vast majority of regulations
issued in the midnight period are relatively routine. In the last three months of the
Clinton Administration, a record 27,000 pages were published in the Federal Reg-
ister, but in similar periods during the administration, 17,000 pages were published.
This is obviously a notable increase, but many of the 17,000 pages that ordinarily
would be published during that period presumably contained relatively routine
rules. Even on the 10,000 additional pages of rulemaking, only a relatively small
number of regulations (such as the ergonomics and arsenic regulations) were espe-
cially politically controversial. Much of the 10,000 pages is probably attributable
simply to procrastination, or to a desire by agency officials to finish work that they
have begun. If some portion of the 27,000 pages were simply not issued in the first
place, there would have been a great deal new work for the incoming administra-
tion.

One concern about midnight rulemaking is that outgoing agency officials may
issue regulations specifically because they want to force the new administration to
spend time undoing these regulations. But there are other ways that an outgoing
administration could undermine a new administration. If new laws deprecate mid-
night rules, an outgoing administration might take an opposite approach, essentially
ceasing work on regulations, including ones that are relatively pressing because, for
example, of deadlines imposed by Congress or by the courts. These agencies might
even use the legislation restricting midnight regulations as an excuse. Rather than
simply giving a new administration a menu of regulations to either allow or dis-
approve, the outgoing administration might decide to let the new administration do
the work of bringing regulations through the regulatory process. Again, this could
create a backlog that could hamper a new administration as much as or even more
than the issuance of midnight regulations, only a relatively small number of which
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a new administration is likely to invest resources in undoing. Another strategy by
an outgoing administration would be to focus its resources on initiating politically
controversial adjudications. Because an agency is free to develop policy in both adju-
dication and rulemaking, this can sometimes be an effective means of moving policy,
and certainly can tie up agency resources in the next Administration.

The passage of legislation deprecating midnight rules might not even be effective
in suppressing the issuance of politically controversial regulations. It might simply
push the enactment of such regulations 90 days earlier, to just before the Presi-
dential election. This has hazards of its own. Decisions on whether to complete high-
profile regulatory initiatives that have been under review would likely depend in-
creasingly on partisan political concerns. Meanwhile, although it is useful for the
electorate to focus to some extent on administrative issues, a quadrennial period of
intense October rulemaking might prove to be an undue distraction from the broad-
er themes of presidential campaigns.

Of course, the vast majority of regulations would fly under the radar of Presi-
dential politics, without affecting campaigns one way or the other. This, however,
merely emphasizes the futility of any efforts to deprecate midnight rulemaking.
There is likely still to be a bump in administrative activity, just a few months ear-
lier. To be sure, the total volume of rulemaking in an administration might be
slightly lower, for there will only be a guarantee of 15/16ths the time to engage in
rulemaking. But past moratoria on regulation have proven excessively crude. Per-
haps the bump will be a little bit less, with a couple of controversial and high-profile
initiatives abandoned every four years. But even if we assume this to be a benefit,
it is a small part of the broader regulatory picture.

Some may argue that an early deadline just before the election would in fact have
a broader effect on rulemaking, and that there will not be a considerable increase
in rulemaking activity just before an election. One argument for this is that many
midnight rules may be enacted only because of the relative lack of accountability
of the executive during the midnight period. We should be skeptical, however, that
the relative difference in degrees of accountability across time period makes a dif-
ference on the vast majority of rulemaking issues. Moreover, scrutinizing different
variations of the claim that midnight rulemaking should be deprecated because of
accountability concerns helps reveal weaknesses with this claim.

One variation defines accountability as electoral accountability. There is a vein of
administrative law scholarship, particularly the breakthrough work of Jerry
Mashaw, that concludes that the executive branch is the most politically account-
able branch, in part because the electorate is relatively more aware of actions of the
President than actions of individual members of Congress. One might accept this
account and then argue that accountability varies across time. The longer the period
to an election, the smaller the degree of accountability. Nonetheless, it is hazardous
to try to change administrative law based on changing degrees of accountability.

Suppose, for example, that we consider regulations finalized not in January 2009,
but in January 2005. In both periods, George W. Bush would never face re-election
again, there would be two years for the public to forget about rules enacted in that
period before a House electoral cycle, and there would be four years before another
Presidential election. If deprecation of regulations is to be justified by electoral ac-
countability, then perhaps we should extend it to a period just after a President has
been re-elected. To be on the safe side, perhaps we should disable regulation in the
entire second term of a Presidency. Alternatively, if the argument is that the Presi-
dent’s power should be weakened after a public repudiation of his or her policies,
perhaps we should have a system that diminishes presidential power if the Presi-
dent’s party fares poorly in midterm congressional elections. These are, of course,
facetious suggestions, but they are enough to show that the fact that a particular
President will not again face the electorate cannot be a sufficient basis for making
regulations disapprovable.

Another variation of this argument focuses on accountability to Congress and
more broadly on the separation of powers. One might argue, for example, that when
the administration is not near its end, the President will face retaliation from acting
in a way that Congress would not approve, for example in the form of increased con-
gressional oversight of administrative agencies. Game theorists might say that the
President and Congress are engaged in a multi-period cooperation game, but the
midnight time frame presents a “final period” problem. There is an incentive to de-
fect from a regime of cooperation in the last period. And so, the President may care
less about accommodating congressional concerns in this final period.

This dynamic may occur to some extent, but it is difficult to determine whether
reduced congressional accountability for a brief period of time is necessarily bad. For
example, as Jack Beerman has pointed out, midnight regulations sometimes may
consist of initiatives that otherwise would be blocked by special interests. Similarly,
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such regulations may consist of moderately politically unpopular changes that are
nonetheless beneficial. Admittedly, sometimes regulations are unpopular for good
reason. It is difficult in the abstract to determine what is the optimal degree of spe-
cial interest influence on legislation and ideally how much the President and admin-
istrators should pursue what they believe is best rather than what the less informed
public will support. But it certainly is not clear that having a few months in which
the President has a freer hand will generally lead to worse decisions rather than
better ones, let alone that essentially disabling the President for a period of time
will improve decisionmaking.

A counterargument is that our government is a system of checks and balances,
and that the President ought to be most restrained when such checks and balances
are relatively impotent. But pursuing the goal of adjusting presidential power based
on the strength of checks and balances would seem to suggest a range of radical
policy changes. For example, one might imagine a regulatory regime that made it
harder for the President to act when Congress is of the same party as the President.
The judiciary might apply a lower standard of review to administrative action when
government is divided, on the theory that congressional review will be more active
and may thus serve as a substitute for judicial review. The “midnight” period cannot
be singled out as the only period in which checks and balances are unlikely to be
effective in limiting presidential authority.

2. Problems with H.R. 34

A current bill to address the alleged dangers of midnight rulemaking is H.R. 34.
Under the bill, “a midnight rule shall not take effect until 90 days after the agency
head is appointed by the new President.” One danger of deprecating midnight rules
through legislative action is that the legislation may present unanticipated interpre-
tive challenges. All legislation presents this danger to some extent, but the costs of
ambiguity are particularly high here, because there may be uncertainty concerning
the validity of large numbers of regulations, and private parties may face sanctions
for failing to comply both with the old regime and with the new one.

Some problems with the language of H.R. 34 should be easily fixable. For exam-
ple, the current definition of a “midnight rule” applies to “a rule adopted by an
agency within the final 90 days a President serves in office.” This would appear to
apply regardless of the reason that a President leaves office, including if he or she
dies or resigns. Another provision, governing exceptions to the statute, refers to a
“President serving his final term.” This definition is only a little better, as it does
not make unmistakable whether a President who has been voted out of office after
one term, but could run for another term later, should be counted as “serving his
final term.” A better definition would make clear that the legislation applies to
every President who either has not run for re-election or has been voted out of of-
fice, in the 90-day period preceding the regularly scheduled inauguration of the next
President. The statute also ideally would make clear that it would apply only once
some official determination is made of who has won the Presidential election.

An additional interpretive problem arises from the exceptions provision, what
would become § 555a(b)(2). The President is permitted to order that a midnight rule
should take effect under several identified conditions. This raises interesting ques-
tions. Is this order subject to judicial review? Under what standard? If the President
does certify a midnight rule so that it does take effect, can it still be disapproved
by the new agency head?

The disapproval process itself presents interpretive questions. Can an agency
head in a multimember agency act alone to disapprove of a regulation, even when
the various members of the agency ordinarily would need to vote to take agency ac-
tion? What standard of judicial review, if any, applies to an action of disapproval?
Is disapproval a form of administrative action that requires no justification whatso-
ever? The Administrative Procedure Act, at least in theory, allows challenges to be
brought based on both agency action and inaction, so even if we count an agency’s
issuance of a regulation and then disapproval thereof collectively as inaction, it
would appear that there might be some ground for judicial review. This is especially
true when an agency is issuing regulations expressly required by Congress or the
courts by a particular date. Even if a failure to issue regulations in the first place
were effectively unenforceable, a decision to disapprove mandated regulations might
be legally questionable.

Finally, the retroactivity provision itself presents interesting issues. For example,
can liability attach to a private party that has complied with a new regulation after
its effective date but not with the preexisting regulation? There would appear to be
strong reasons for providing a safe harbor to a private party that has dutifully fol-
lowed the new regulatory regime, even if policy should subsequently revert to the
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old regulations. This is especially so where regulations have criminal consequences,
given the constitutional proscription of ex post facto laws and bills of attainder. An-
other peculiarity of the retroactivity provision is that President Bush alone would
be unable to take advantage of the exceptions provision, because the bill was not
signed into law during his Presidential term. Does there thus remain in the retro-
activity period any exception for regulations that may be necessary, for example be-
cause of an imminent threat to health or safety, if not so certified by the President?

These are, of course, only some interpretive issues, and doubtless others will
arise. At the same time, we can expect constitutional challenges to the creation of
a 15/16ths Presidency, and considerable uncertainty among private parties in di-
verse circumstances regarding not merely some provision of a particular regulation,
but whether an entire set of regulations is valid. Even if one views the 15/16ths
Presidency as beneficial, one might think it would be better to allow Congress and
the agencies to use ordinary procedures to undo regulatory initiatives that they dis-
like than to confront the many complications that would result should this statute
become law. This is especially so for regulations passed at the end of President
Bush’s Administration. Because the political branches today are all of the same
party, there is the least need for a crude and automatic mechanism to undo the
Bush Administration’s last rulemakings.

3. Administrative reform with a full-term presidency

The existence of problems in any attempt to deprecate midnight rulemakings does
not mean that midnight rulemakings themselves are without their problems. Mid-
night rulemaking, however, can be seen as problematic not so much in and of itself
but as problematic in what it signals more generally. Because midnight regulations
occur so near the transition, they highlight the fact that different administrations
are likely to pursue different objectives. Some may be inclined to accept this as de-
mocracy in action, and surely even in a hypothetical ideally functioning democracy,
policy would change from administration to administration in response to the evo-
lution of voters’ views.

But the changes in policy have historically been relatively large in comparison to
any underlying changes in long-term popular views about appropriate regulatory
policy. It is possible to see this not as a virtue of the democratic process, but as
an unfortunate symptom of its crudeness. On this view, an ideal administrative sys-
tem, while allowing each new administration some discretion, would also seek to
constrain executive action so that the difference in regulatory outputs from one ad-
ministration to another is minimized. And indeed, our administrative process can
be seen as a tool that ensures that much of the regulatory state’s administrative
functioning will operate more or less the same regardless of the incumbent of the
Oval Office.

The importance of this can be seen by focusing on the few areas of administrative
practice in which the President has the power to act simply by issuing Executive
Orders, without public participation or notice-and-comment of any kind. In some of
these areas, policy lurches from one ideological position to another as soon as the
new President is sworn into office. One day, we have a restriction on abortion fund-
ing, and the next we do not, until the White House switches back to the other party.
Yet it is remarkable how few areas of policy operate this way. We do not switch
from a market-oriented health care system to a government-operated one, or be-
tween high emissions limits and low emissions limits the moment a new President
comes into power. The administrative process moves slowly and consistently. Like
the judicial doctrine of stare decisis, the existing regulatory system ensures that pol-
icy moves relatively slowly. The policies in place at any given time are some com-
promise among the varying ideological views of administrations over the previous
several decades.

Why is this? Why does an incoming administration not simply gut all of the regu-
lations from its predecessors that it dislikes in favor of its own preferred adminis-
trative approach? Agencies cannot overturn statutory commands, but that is only a
partial explanation, given the wide variety of possible approaches that statutes
allow for, especially in our age of Chevron deference to administrative determina-
tions. Rather, the answer is that changing the law is time-consuming. To issue regu-
lations, an agency must go through the notice-and-comment process, and to pass
muster under the “hard look” doctrine, it must provide at least a reasonable re-
sponse to those who disagree with its approaches. This process ultimately will allow
an agency to accomplish virtually anything clearly consistent with statutory require-
ments, but the process is sufficiently cumbersome that an agency faces real trade-
offs.
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Some critics have therefore decried the administrative process as “ossified.” Per-
haps. But if requirements of notice-and-comment decisionmaking and the institution
of hard look review were eliminated altogether, then we could expect regulation to
veer from one extreme to another with a change in presidential administrations, in
the same way that we seen on the small handful of issues governed by Executive
Orders. In effect, there would be two copies of the Code of Federal Regulations: one
for when a Democrat was in power and one for when a Republican was in power,
with each President perhaps picking some regulations from the other team when
taking office, in the same way that a President might pick one or more Cabinet
members from the opposite political party today.

The existing system of rulemaking avoids this, encouraging incremental reform.
The head of an administrative agency has a budget to allocate to different priorities.
Sometimes, an administrative agency head might pursue a relatively radical course
in comparison to the preexisting regime, but relatively large changes require more
paperwork, because there are more plausible objections to them. And so, in a typical
administration, there may be some large-scale changes and a number of smaller-
scale changes in the regulatory framework, but the overall framework typically
looks more or less the same at the end of the administration as at the beginning.
The system of hard look review ensures that even as the President exercises the
full constitutional power of his office, the administrative state will move only to
some degree in the direction of his or her preferences. For more radical reform with-
out the burdens associated with notice-and-comment decisionmaking, the President
must persuade Congress to act.

A regulatory regime creating a 15/16ths Presidency would constrain the adminis-
tration still further, ensuring even greater levels of administrative continuity. It is
impossible to conclude in the abstract whether our administrative system allows a
single administration to effect too much change or too little. But even if the answer
is that administrative agencies have too much leeway to move policies over to their
ideological priorities, disallowing midnight regulations is a crude response. Such an
approach covers nonideological regulations along with politically salient ones, and
it artificially freezes policy in favor of the status quo. It is easy to see this by imag-
ining more drastic versions of the midnight rule, such as a rule that would invali-
date rulemaking in the last year or last two years of a Presidential administration.
Only those who are so distrustful of government that they are willing to void regula-
tions sight unseen should be in favor of such crude approaches.

There are other regulatory tools that can help achieve the beneficial ends of regu-
latory continuity without artificially freezing the administrative process. For exam-
ple, recent Supreme Court efforts to prevent agencies from skirting the notice-and-
comment process are likely to help promote greater consistency in administrative
policy from one administration to another, and any legislative efforts in that direc-
tion could help as well. Any reforms that would increase the weight that adminis-
trative agencies must give to scientific consensus similarly could improve regulatory
consistency and outcomes. In short, there are ways to avoid the dangers of midnight
rulemaking—the prospect of ideological and arbitrary decisionmaking—all day long.

I will conclude by highlighting the one area of administrative reform that is per-
haps most likely to have these salutary consequences. The continued use and im-
provement of cost-benefit analysis and other forms of regulatory review can help en-
sure that administrative outcomes depend on a systematic tallying of the effects of
regulations, reducing the risk that midnight regulations and others will depend on
ideology or caprice. Some legal scholars have attacked President Obama’s nominee
to head the Office of Information and Regulatory Affairs in part because of his past
support for cost-benefit analysis. Yet many of these scholars’ critiques of cost-benefit
analysis could equally be translated into proposed improvements to the method-
ology. Both Congress and the Administration could greatly advance the goals under-
lying the midnight rulemaking reform by strengthening both the framework of cost-
benefit analysis and the institutional resources that OIRA has to review agencies’
actions to ensure their consistency with the Administration’s objectives and with our
broader regulatory history and tradition.

Thank you again.

Mr. CoHEN. Thank you, Professor Abramowicz.
And, Dr. Copeland, you are recognized.
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TESTIMONY OF CURTIS W. COPELAND, Ph.D., SPECIALIST IN
AMERICAN NATIONAL GOVERNMENT, GOVERNMENT AND FI-
NANCE DIVISION, CONGRESSIONAL RESEARCH SERVICE

Mr. CoPELAND. Thank you. Mr. Chairman, Members of the Sub-
committee, thank you for inviting me here today to discuss mid-
night rulemaking.

As you mentioned in your opening statement, in May 2008,
President Bush’s chief of staff, Joshua Bolton, sent a memorandum
to Federal agencies telling them to issue the Administration’s final
regulations by November 1.

He said this deadline was being established to avoid the tend-
ency of issuing midnight rules just before a President leaves office.

Data from GAO and from OMB indicate that while the level of
regulatory activity increased significantly in the final months of the
Bush administration, most of those rules were published early
enough so that they had taken effect by the time President Obama
took office on January 20. This includes the four rules that Mr.
Kennedy mentioned in his testimony, the respite rule that Mr.
Watt mentioned, the H2A rule that Ms. Rhinehart mentioned.

However, other final rules of concern had been published in the
Federal Register, but had not taken effect, and this includes the in-
vestment advice rule that Ms. Rhinehart mentioned and some pro-
posed rules that were never published as final rules.

Both the Obama administration and Congress have a number of
options on how to address these midnight regulations and the effec-
tiveness of those options depends, in part, on how far those rules
had progressed in the rulemaking process.

One presidential approach has already been undertaken. As has
been mentioned, on the afternoon that President Obama took office,
White House Chief of Staff Rahm Emanuel issued a memorandum
to Federal agencies telling them to, one, not send new rules to the
Federal Register; two, to withdraw any rules that had been sent,
but that had not been published; and, three, consider extending for
60 days the effective dates of rules that had been published, but
that had not taken effect.

This memorandum continued a long tradition of regulatory mora-
toria at the start of a presidency. However, the Emanuel memo-
randum does not address any of the controversial midnight regula-
tions that have already taken effect.

To stop or alter those rules, or even just to change their effective
dates, the Obama administration will have to go through the notice
and comment rulemaking process. While that process can be short-
ened by the agencies for good cause, courts have indicated that le-
gitimate reasons must accompany such actions.

On the other hand, for any rule that has been proposed, but not
published as a final rule, the Obama administration can simply
publish a notice of withdrawal in the Federal Register to prevent
any future action on the rule.

Congress also has several options to stop midnight rules. For ex-
ample, the Congressional Review Act, or CRA, was enacted in 1996
to give Congress more control over agency rulemaking by estab-
lishing a set of fast-track disapproval procedures.
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However, because any President is likely to veto CRA resolutions
disapproving one of his own agency’s rules, the act has been used
only once in the last 13 years.

In fact, Congress may only be able to use the CRA after a presi-
dential transition in which the party in control of the White House
changes and the new President is of the same party as the majority
in Congress—the very conditions that currently exist.

Under the CRA’s carryover provisions, any final rule that was
issued by the Bush administration after May 15, 2008 can now be
the subject of a resolution of disapproval.

According to GAO’s database, this timeframe includes about
1,800 Bush administration rules, including about 700 significant or
substantive rules.

Another congressional option is to include a provision in the ap-
propriations act prohibiting the use of funds to make a proposed
rule final, or to prohibit the implementation or enforcement of rules
that have already taken effect.

Although the CRA has been used only one time, Congress has in-
cluded dozens of these types of restrictions in Appropriations Acts
for at least the last 10 years. However, unlike CRA resolutions of
disapproval, these appropriations restrictions do not eliminate the
underlying rule, are typically only in effect for the time period cov-
ered by the appropriation, and have other potential limitations.

A third hybrid approach is for Congress to give the Obama ad-
ministration new authority to stop midnight rules. H.R. 34, as in-
troduced by Representative Nadler, is an example of this approach.
However, to have the desired effect, key terms like “rule,” “adopt-
ed,” and “agency head” will need to be carefully defined.

Also, Congress will have to consider the balance of power rami-
fications of giving the President or executive branch officials power
that it had previously reserved only to itself.

Mr. Chairman, that completes my testimony. I would be happy
to answer any questions.

[The prepared statement of Dr. Copeland follows:]
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Subcommittee on Commercial and Administrative Law
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February 4, 2009
on

“Midnight Rulemaking”

Mr. Chairman and Members of the Subcommiittee:

T am pleased to be here today to discuss “midnight rulemaking.” As has been well
documentced clsewhere, at the end of cvery recent presidential administration (particularly
those involving a change in the parly conirolling the White House), the level of rulemaking
aclivily by [ederal agencies tends Lo increase — whether measured in terms of total rules,
final rulcs, or pagcs in the Federal Register.' Among thosc who have written about this
phenomenon is Susan Dudley, who was until recently the administrator of the Office of
Information and Regulatory Allairs (OIRA) at the Office o' Management and Budgel
(OMB). In 2001, whilec a scnior rcscarch fetlow at the Mcrcatus Centcer, she said that the
sharp increase in regulatory output at the end of the Clinton Administration was “not an
anomaly,” and that “sudden bursts of regulatory activily at the end ol a presidential

! See, for example, Jerry Brito and Veronique de Rugy, “Midnight Regulations and Regulatory
Review,” Working Paper No. 08-34, Mercatus Center, George Mason University, available at
[http://www mercatus.org/uploadedFiles/Mercatus/Publications/Midnight%20Regulations.pd(]; and
Jay Cochran, I, The Cinderella Constraint: Why Regulations Increase Significantly During Post-
Election Quarters (Arlington, VA: Mercatus Center, Oct. 5, 2000). See also Anne Joseph
O’Connell, Cleaning Up and Launching Ahead, January 2009, available at
[http://www.americanprogress.org/issues/2009/01/cleaning_up.html].
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administration are systematic, signilicant, and cul across party lines.”” Midnight rulemaking
has been deseribed by some as a normal human responsc to approaching deadlines, and by
others as an intcntional cffort to hamper a subscquent presidential administration.” Whatever
the motivation, because it is difficult to change or eliminate rules once they have gone into
cffect, doing so at the cnd of a presidency is, as onc obscrver said, “a way for an
administration to have life after death,”

Midnight Rules at the End of the Bush Administration

Recognizing the tendency to issue “midnight rules™ at the end of a presidency, on May
9, 2008, Joshua B. Bollen, then While House Chiel of Stall in the George W. Bush
Administration, issucd a memorandum to the heads of cxccutive departments and agencics
stating that, except for “extraordinary circumstances, regulations to be finalized in this
Administration should be proposed no later than June 1, 2008, and [inal regulations should
be issucd no later than November 1, 2008.” The memorandum also said the administrator
of OIRA would “coordinate an effort to complete Administration priorities in this final year,”
and that the OTRA administrator would “report on a regular basis regarding agency
compliancc with this mcmorandum.”

Despile this effort, and statements [rom the White House notwithstanding,® the number
of rulcs that federal agencics promulgated in the final months of the Bush Administration
increased noticeably. One indication of this increase is the number of major final rules that
were sent to the Government Accountability Oflice (GAO) pursuant to requirements in the
Congressional Review Act (CRA, 5 U.S.C. §§ 801-808).” The CRA requircs GAO (o
provide Congress with a report on each final rule that OIRA designates as a “major” rule
(e.g., rules with at least a $100 million impact on the economy) within 15 calendar days ol’

* Susan E. Dudley, “Reversing Midnight Regulations,” Regulation, Spring 2001, p. 9.

* Dean Scott, “Public Policy Groups Suggest Strategies for Obama to Reverse ‘Midnight’
Regulations,” BNA Daily Report for Executives, January 23, 2009, p. A-23.

* John M. Broder, “A Legacy Bush Can Control,” New York Times, September 9, 2007, p. Al,
quoting Phillip Clapp, president of the National Environmental Trust.

5 Under Executive Order 12866, OIRA reviews all significant rules before they are published in the
Federal Register, and is the President’s chief representative in the rulemaking process. See CRS
Report RL32397, Federal Rulemaking: The Role of the Office of Information and Regulatory
Affairs, by Curtis W. Copeland.

¢ See Ralph Lindeman, “White House Denies Effort to Issue Last-Minute Pro-Business Regulations,
BNA Daily Report for Executives, November 3, 2008, p. A-15, in which deputy White House press
secretary Tony Fratto denied there had been anincrease in rulemaking activity. Specifically, he said
“We’re not doing that in this administration.” His comments were made in response to a report by
R. Jeffrey Smith, “A Last Push to Deregulate; White House to Ease Many Rules,” Washington Post,
October 31, 2008, p. Al.

" The Congressional Review Act (in 5 U.S.C. § 801(a)(1)(A)) requires all final rules to be sent to
each house of Congress and GAO before they can take effect.
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the rule being sent to GAO and Congress.® During the [irst six months of 2008, the agencies
sent GAO a total of 32 major final rules, but in the sccond six months, the agencics sent
GAO 33 rules — a 65% incrcasc. The number of major rules in the sccond six months of
2008 was also higher than the number in the second six months of 2007 (53 major rules in
2008 compared with 41 major rules in 2007 — a 29% increase). The biggest differcnces
between 2007 and 2008 were in the months of October and November. In 2007, federal
agencies submitted 13 major rules to GAO in October and November, but in the same two
months in 2008, the agencies submitted 30 major rules — a 131% increase.

The surge in rulemaking at the end of the Bush Administration is also apparent in the
number of “significant” rules that OIRA reviewed pursuant (o Executive Order 12866.”
According to the Regulatory Information Service Center, from Scptember 1, 2008, through
December 31, 2008, OTRA reviewed a total of 190 significant (inal rules — a 102% increase
when compared to the same period in 2007 (94 rulcs).'”

Rules Attracting Controversy

Scveral Members of Congress and others have expressed concerns about some of the
final rules that were published in the final months of the Bush Administration, and some
have called for President Obama or Congress to reverse those rules.'' Final rules that have
been identitied as problematic include:

o a Department of the Interior (DOI}) rule that, in the words of the proposal,
requires that surface coal mining operations “minimize the creation ol
cxcess spoil and the adverse environmental impacts of fills,” but that some

£51U.S.C. § 801(a)2)(A).

* Section 3(f) ofthe executive order defines a “significant regulatory action” as any regulatory action
that is “likely to result in a rule that may (1) Have an annual effect on the economy of $100 million
or more or adversely affect in a material way the economy, a sector of the economy, productivity,
competition, jobs, the environment, public health or safety, or State, local, or tribal governments or
communities; (2) Create a serious inconsistency or otherwise interfere with an action taken or
planned by another agency; (3) Materially alter the budgetary impact of entitlements, grants, user
fees, or loan programs or the rights and obligations of recipients thereof; or (4) Raise novel legal or
policy issues arising out oflegal mandates, the President's priorities, or the principles set forth in this
Executive order.”

' See [http://www.reginfo.gov/public/do/eoCountsSearchInit?action=init] to access this database.

! For example, the Chairman of the House Select Committee on Energy Independence and Global
Warming released a report on October 31, 2008, listing a number of rules that the majority staff
considered problematic. To view a copy of this report and related information, see
[http://globalwarming.house.gov/mediacenter/pressreleases_2008?id=0056]. The same day, the
Speaker of the House issued a list of “ghoulish midnight regulations” being issued by the Bush
Administration. To view a copy of this list, see [http://'www.speaker.gov/blog/?p—1567]. On
November 3, 2008, OMB Watch published a list of “controversial rules worth watching.” To view
this list, see [www.ombwatch.org/article/blogs/entry/5494]. See also Cindy Skrzycki, “Democrats
Eye Bush Midnight Regulations,” Washington Post, November 11, 2008, p. D3.
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observers have said would allow deposils ol waste mountaintop material
within 100 feet of certain streams.'

o a DOIT rule that would, among other things, give federal agencies greater
responsibility in determining when and how their actions may affect specics
under the Endangered Species Act.”’ Several Members of Congress have
expressed concerns about the draft rule, and congressional hearings are
expected.

o aDOTrule that permits state laws to determine whether concealed (irearms
can be carried in national parks."

o an Environmental Protection Agency (EPA) revision of the definition ol
“solid wastc” that would excludc certain types of sludge and byproducts
from regulation under the Resource Conscrvation and Recovery Act.'

o aruleissucd by the Department of the Treasury and the Board of Governors
of the Federal Reserve System implementing certain provisions of the
Unlawful Internet Gambling Enforcement Act of 2006.'¢

All of thesc final rules had taken cffect by the time President Bush left officc on January
20, 2009. Other rules that had been described by some observers as troublesome (1) had
been published in the Federal Register as [inal rules, but had not taken effect; or (2) had not
been published as final rules. As discussed in detail in the remainder of this testimony,
various options are available to both a new President and Congress to delay or prevent the
implementation of regulations viewed as problematic, or to climinate them entircly. Which
stratcgy is most cffcctive for a particular rule depends on how far that rule has progressed in
the federal rulemaking process.

*U.S. Department of the Interior, Office of Surface Mining Reclamation and Enforcement, “Excess
Spoil, Coal Mine Waste, and Buffers for Waters of the United States,” 73 Federal Register 75814,
December 5, 2008. The rule took effect on January 12, 2009.

" U.S. Department of the Interior, Fish and Wildlife Service, and U.S. Department of Commerce,
National Oceanic and Atmospheric Administration, National Marine Fisheries Service, “Interagency
Cooperation Under the Endangered Species Act,” 73 Federal Register 76272, December 16, 2008.
This rule took effect on January 15, 2009. For more detailed information about this rule, see CRS
Report RL34641, Proposed Changes to Regulations Governing Consultation Under the Endangered
Species Act (ESA), by Kristina Alexander and M. Lynne Corn.

' U.S. Department of the Interior, National Park Service, “General Regulations for Areas
Administered by the National Park Service and the Fish and Wildlife Service,” 73 Federal Register
74966, December 12, 2008. This rule took effect on January 9, 2009.

" U.S. Environmental Protection Agency, “Revisions to the Definition of Solid Waste,” 73 Federal
Register 64668, October 30, 2008. The rule took effect on December 29, 2008.

!¢ U.S. Department of the Treasury and the Board of Governors of the Federal Reserve System,
“Prohibition on Funding of Unlawful Internet Gambling”, 73 Federal Register 69382, November
18,2008. The rule took effect on January 19, 2009, but compliance was not required until December
1, 2009
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Presidential Options

One approach that recent Presidents have used to control “midnight rulemaking” at the
start of their administrations has been the imposition of a moratorium on new regulations by
executive departments and independent agencies, sometimes acconipanied by a requirement
that the departments and agencies posipone the elfective dates of certain rules issued at the
cnd of the previous President’s term.'” Also, any proposcd rulcs that have not been published
in the Federal Register as final rules by the time the outgoing President leaves office can be
withdrawn by a new administration, However, once [inal rules have been published in the
Federal Register, the only way for a new administration to climinate or change the rules
(even just changing the effective date) is by going back through the rulemaking process.

Regulatory Moratoriums and Postponements

On January 29, 1981, shortly after taking office, President Reagan issued a
memorandum to the heads ol the Cabinet departments and the EPA Administrator direcling
them to take certain actions that would give the ncw administration time to implement a
“new regulatory oversight process,” particularly for “last-minute decisions” made by the
oulgoing Carler Administration. Specifically, the memorandum said that agencies should,
to the cxtent permitted by law, (1) postponc for 60 days the cffective date of all final rules
that were scheduled to take effect during the next 60 days, and (2) refrain from pronulgating
any new [inal rules. Executive Order 12291, issued a few weeks later, contained another
moratorium on rulemaking that supplemented, but did not supplant, the January 29, 1981,
memorandum.'® Section 7 of the executive order directed agencies to “suspend or postpone
the elfective dates of all major rules that they have promulgated in final form as of the date
of this Ordcr, but that have not yct become cffective.” Excluded were major rules that could
not be legally postponed or suspended, and those that ought to become effective “for good
cause.” Agencies were also directed to relrain [rom promulgating any new final rules until
a [inal regulatory impact analysis had been conducted.

On January 22, 1993, Leon E. Paneila, the Director of OMB [or the incoming Clinton
Administration, sent a memorandum to the heads and acting heads of Cabinct departments
and independent agencics requesting them to (1) not send proposed or final rules to the
Office ol the Federal Register (or publication until they had been approved by an agency
head appointed by President Clinton and confirmed by the Senate, and (2) withdraw from the
Office of the Federal Register all regulations that had not been published in the Federal
Register and that could be withdrawn under existing procedures. The requirements did not
apply, however, to any rules that had to be issued immediately because of a statutory or
judicial deadline. The OMB Director said these actions were needed because it was
“important that President Clinton’s appointees have an opportunily to review and approve
new regulations.”

7 All of these presidential moratoriums on rulemaking have generally exempted regulations issued
by independent regulatory boards and commissions, as well as regulations issued in response to
emergency situations or statutory or judicial deadlines.

'* Executive Order 12291, “Federal Regulation,” 46 Federal Register 13193, February 17, 1981.
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On January 20, 2001, Andrew H. Card, Jr., Assistant to President George W. Bush and
Chicf of Staff, sent a memorandum to the heads and acting heads of all cxccutive
departments and agencics generally directing them to (1) not send proposed or final rules to
the Office of the Federal Register, (2) withdraw from the Office rules that had not yet been
published in the Federal Register, and (3) postponc for 60 days the cffective date of rules
that had been published but had not yet taken effect.”” The Card memorandum instructed
agencies to exclude any rules promulgated pursuant to statutory or judicial deadlines, and to
nolily the OMB Director ol any rules that should be excluded because they “impact critical
health and safety functions of the agency.” The memorandum indicated that these actions
were needed to “ensure that the President’s appoiniees have the opportunily to review any
new or pending regulations.”

Effects of the Card Memorandum. In February 2002, GAO reported on the delay
olelfective dates of [inal rules subject to the Card memorandum.” GAQ indicated that 371
final rules were subject to this aspect ol the Card memorandum, and (ederal agencies delayed
the cffective datcs of at Icast 90 of them. As of the onc-ycar anniversary of the Card
memorandum, most of the 90 rules had taken effect, but one had been withdrawn and not
replaced by a new rule, three had been withdrawn and replaced by new rules, and ninc others
had been altered (c.g.. with a different implementation date or different rcporting
requirements). While some agencies allowed the public to comment on the extensions of the
ellective dales, most agencies simply published [inal rules citing the Administrative
Procedure Act’s “good cause” or “procedural rule” exceptions to notice and comment
rulemaking.*! One author noted that such practices “tended to evade judicial challenge due
1o their short time (rames, but they did occasion criticism.”™

The Bolten Memorandum. Viewed in this context, the May 2008 memorandum by
White House Chief of Staff Bolten represents both a continuation of a trend of presidential
involvement in rulemaking related to transitions, and an evolution in that involvement. The
Administrative Procedurce Act gencrally prohibits final rules from taking cffect for 30 days

' U.S. White TTouse Office, “Regulatory Review Plan,” Federal Register, vol. 66, no. 16, January
24, 2001, p. 7702. To view a copy of this memorandum, see [http://www.whitehouse.gov/
omb/inforeg/regreview_plan.pdf].

** General Accounting Office, Regulatory Review: Delay of Effective Dates of Final Rules
Subject to the Administration’s Jan. 20, 2001, Memorandum, GAOQ-02-370R, February 15, 2002.

*! As discussed later in this testimony, the Administrative Procedure Act allows an agency to avoid
notice and comment procedures for rules of agency organization, procedure, or practice when an
agency finds, for "good cause,” that those procedures are “impracticable, unnecessary, or contrary
to the public interest.”

* Jeftrey S. Lubbers, ed., 4 Guide to Federal Agency Rulemaking, Fourth Edition (Chicago: ABA
Publishing, 2006), pp. 121-122. For a discussion of these criticisms, see William M. Jack, “Taking
Care That Presidential Oversight of the Regulatory Process is Faithfully Executed: A Review of Rule
Withdrawals and Rule Suspensions Under the Bush Administration’s Card Memorandum,”
Administrative Law Review, vol. 54 (Fall 2002), pp. 1479-1518. Some federal courts have
considered any delay in a rule’s effective date to require notice and comment rulemaking. See
Natural Resources Defense Council, Inc. v. EPA, 683 F.2d 752,761 (3d Cir. 1982); and Council of
the Southern Mountains v. Donovan, 653 ¥.2d 573 (D.C. Cir. 1981). One such action pursuant to the
Card memorandum was rejected by a court. See Natural Resources Defense Council v. Abraham,
355 F.3d 179, 204-05 (2d Cir. 2004).
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aller they are promulgated,” and the Congressional Review Act generally prohibits “major”
rulcs from taking cffcct for 60 days after they arc published or sent to Congress.” Thercfore,
because the Bolten memorandum required that all final rules be published in the Federal
Register by November 1, 2008, full compliance with this requirement would result in all
rules having taken cffect before President Obama took office on January 20, 2009. Some
observers have noted that this approach was quite effective, as many of the controversial
final rules that were issued at the end of the Bush Administration had taken effect by the time
President Obama took office.”® In contrast, many rules that were issued at the end of the
Clinton Administration had not taken effect.”®

The Emanuel and Orszag Memoranda. On January 20, 2009, Rahm Emanuel,
Assistant to President Obama and Chiel ol Stall, sent a memorandum to the heads of
executive departments and agencies requesting that they generally (1) not send proposed or
final rules lo the Olfice ol the Federal Register, (2) withdraw (rom the Olfice rules that had
not yet been published in the Federal Register, and (3) “consider” postponing for 60 days the
cffective dates of rules that had been published in the Federal Register but had not yet taken
elfect.”” The Director or Acting Director of OMB was allowed Lo except certain rules (rom
these requirements for cmergency or “other urgent circumstanccs relating to health, safety,
cnvironmental, financial, or national scourity matters.” One of the major differences between
the Emanuel memorandum and the Card memorandum is in the degree of deference shown
to the rulemaking agencies. For example, whereas the Emanuel memorandum requested
agencies to “consider” extending the effective dates of rules that had not taken effect, the
Card memorandum simply instructed the agencies to do so. Also, the Emanuel memorandum
said that when the elfective dales of rules are extended, the agencies should allow interested
partics to comment for 30 days “about issucs of law and policy raised by thosc rules.” The
Card memorandum had no similar provision regarding public comment.

On January 21, 2009, Pcter R. Orszag, Dircctor of the Office of Management and
Budget, sent a memorandum to the heads of executive departments and agencies providing
guidance on implementing the third provision in the Emanucl memorandum.™ The Orszag
memorandum said that agencics’ decisions on whether to extend the effective dates of rules
should be based on such considerations as whether the rulemaking process was procedurally
adequate, whether the rule rellected proper consideration ol all relevant (acts, and whether
objections to the rule were adequately considered. The Orszag memorandum also said that
public comments were to be sought regarding both the agencies’ “conteniplated extension

*5US.C. 553(d).
*5U.S.C. 801(a)(3).
* Reece Rushing, Rick Melberth, and Matt Madia, After Midnight: The Bush Legacy of

Deregulation and What Obama Can Do, Center for Amcerican Progress and OMB Watch, available
at [http://www.americanprogress.org/issnes/2009/01/after_midnight html].

*“ For example, according to GAQ, federal agencies submitted 385 rules to GAO between January
1,2001, and Janunary 20, 2001, including 12 major rules. Tn contrast, during the same period of time
at the end of'the George W. Bush Administration (between January [, 2009, and January 20, 2009),
federal agencies submitted only 138 rules, and only one major rule.

" Executive Office of the President, “Memorandum for the ITeads of Executive Departments and
Agencies,” 74 Federal Register, 4435, January 26, 2009.

** See [http://ombwatch.org/regs/PDFs/OrszagMemo09-08.pdf] for a copy of this memorandum.
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ol'the elfective date and the rule in question.” Agencies were also instructed to consult with
OIRA and the Department of Justice's Office of Legal Counscl before extending the effective
datcs of any rules, particularly when the rules were scheduled to take cffect before public
comments could be solicited.

Although many of the controversial rules that were issued near the end of the Bush
Administration had taken effect by January 20, 2001, the Emanuel memorandum has caused
the effective dates ol some rules to be delayed. For example, last week, the Forest Service
published a final rule in the Federal Register delaying the effective date of a December 29,
2009, final rule regulating the sale of certain [orest products.”® The agency said the January
28, 2009, ellective date was being delayed [or 60 days in accordance with the Emanuel
memorandum, and solicited public comments for 30 days on “any issucs or concerns on the
policy raised by the Decemberrule.” Tn addition, (ederal agencies have withdrawn a number
of rules that had been sent to the Office of the Federal Register but had not been published.

Proposed Rules That Have Not Been Published as Final Rules

If a federal agency has published a proposed rule, but has not published the related final
rulc, the agency is under no obligation to issuc a final rule unless required to do so by statute
or court order. To preclude further action on a proposed rule, the agency may wish to publish
a notice in the Federal Register announcing its withdrawal of the rule.” Altcrnatively, the
agency could elect to publish the final rule, solicit additional public comments on the
proposed rule, or take some other action.

Scveral Bush Administration proposed rules that were of concern to certain interested
parties were never published as final rules. These rules include:

o a Dcpartment of Justice proposed rule that would “clarify and update™ the
policies governing criminal intelligence systems that receive federal funding,
but that some contend would make it casicr for statc and local policc to
collect, share, and retain scnsitive information about Amcricans, cven when
no underlying crime is suspected.’!

o a Department of Labor proposed rule that would change the way that
occupational health risk assessments are conducted within the department.
Legislation was introduced in the 110® Congress (H.R. 6660 and S. 3566)

* U.S. Department of Agriculture, Forest Service, “Sale and Disposal of National Forest System
Timber; Special Forest Products and Forest Botanical Products,” 74 Federal Register 5107, January
29, 2009.

¥ These withdrawals are recorded in the Unified Agenda of Federal Regulatory and Deregulatory
Actions, which is published twice a year by the Regulatory Information Service Center within the
General Services Administration.

3! For the proposed rule, see U.S. Department of Justice, Office of Justice Programs, “‘Criminal
Intelligence Systems Operating Procedures,” 73 Federal Register 44673, July 31, 2008. For a
characterization of the rule, see Spencer S. TIsu and Carrie Johnson, “U.S. May Ease Police Spy
Rules,” Washington Post, August 16, 2008, p. Al.
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to prohibit the issuance or enlorcement of this rule, but the legislation was
not cnacted.™

o an EPA “new source review” rule that, if made final, would alter current
requirements stipulating when upgrades at older power plants would require
the installation of modern anti-pollution equipment.”® EPA said that the
change would balance environmental protection with the “economic need
ol sources lo use existing physical and operating capacily.” However,
environmental groups contended that the change would weaken existing
protections and conflicts with arecent decision of the Supreme Court related
{o this issue.™

New Rulemaking to Eliminate or Change Final Rules

Once an oulgoing administration’s [inal rule has been published in the Federal Register,
the only way for the incoming administration to change or climinate the rule is by going back
through the federal rulemaking process.”® Under informal rulemaking procedures established
by the Administrative Procedure Act (APA, 5 U.S.C. § 551 ct seq.), agencics arc gencrally
required to publish a notice of proposed rulemaking (NPRM) in the Federal Register, allow
“interested persons” an opportunity to comment on the proposed rule, and, after considering
thosc comments, publish the final rulc along with a gencral statement of its basis and

** For the proposed rule, see U.S. Department of Labor, Office of the Secretary, “Requirements for
DOL Agencies’ Assessment of Occupational [lealth Risks,” 73 Federal Register 50909, August 29,
2008. For characterizations of the rule, see Carol D. Leonnig, “U.S. Rushes to Change Workplace
Toxin Rules,” Washington Post, Tuly 23, 2008, p. Al; and Gayle Cinquegrani, “Miller Introduces
TTouse Bill to Prohibit DOL ‘Secret Rule’” on Workplace Toxin Exposure,” BNA Daily Report for
Executives, August 1,2008, p. A-7. On August 18, 2008, a Washington Post editorial recommended
that the Department of Labor withdraw its proposed rule (“A Toxic Proposal: The Labor Department
Politicizes a Regulation of Workplace ITealth,” Washington Post, August 18, 2008, p. A10).

¥ For the proposed rule, see U.S. Environmental Protection Agency, “Supplemental Notice of
Proposed Rulemaking for Prevention of Significant Deterioration and Nonattainment New Source
Review: Emission Increases for Electric Generating Units,” 72 Federal Register 26201, May 8,
2007.

** American Lung Association, Earthlustice, Environmental Defense, Natural Resources Defense
Council, and Sierra Club; “Comments on EPA’s Proposed ‘Supplemental Notice of Proposed
Rulemaking for Prevention of Significant Deterioration and Nonattainment New Source Review:
Emission Increases for Electric Generating Units,”” available at
[http://www.regulations.gov/fdmspublic/component/main?main—DocumentDetail & 0—090000648
0273d62].

¥ Advocates ofthe “unitary executive” theory of presidential power assert that the President should
be able to make the final decision regarding the substance of agency rules — even when Congress
has assigned rulemaking responsibilities to agency officials. Even in those instances, however, it
is the agency that must take the rulemaking action, not the President. The President cannot
unilaterally eliminate or change a rule issued by an executive agency (e.g., by issuing an executive
order), but advocates of the unitary executive and others assert that the President can generally direct
an agency official to do so. For more on this issue, see testimony of Curtis W. Copeland, Specialist
in American National Government, U.S. Congress, House Committee on the Judiciary, Federal
Rulemaking and the Unitary Executive Principle, hearings, 110" Congress, 2" sess., May 6, 2008
(available from the author).
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purpose. The APA does not specily how long rules must be available (or comment, but
agencics commonly allow at least 30 days. As noted previously, the APA says that the final
rulc generally cannot become effective until at Icast 30 days after its publication.

Howecver, there arc ways that the rulemaking process can be shortencd. The APA (5
U.S.C. § 553) states that full “notice and comment” procedures are not required when an
agency finds, for “good cause,” that those procedures are “impracticable, unnecessary, or
contrary 1o the public interest.” Agencies can also make their rules take elfect in less than
30 days by invoking the “good cause” exception,® When agencies use the good cause
exceplion, the APA requires that they explicitly say so and provide a rationale [or the
exceplion’s use when the rule is published in the Federal Register. The APA also provides
cxplicit cxceptions to the NPRM requircment for certain catcgorics of regulatory actions,
such as rules dealing with military or foreign allairs; agency management or personnel; or
public property, loans, grants, bencfits, or contracts. Further, the APA says that the NPRM
requircments do not apply to intcrpretative rules; general statements of policy; or rules of
agency organization, procedure, or practice.

Certain procedures for expedited rulemaking were designed not to involve NPRMs.

One such procedure is what is known as “interim final” rulemaking, in which an agency
issues a [inal rule without an NPRM that is generally eflective immediately, bul with a post-
promulgation opportunity for the public to comment. If the public comments persuade the
agency that changes are needed in the interim (inal rule, the agency may revise the rule by
publishing a (inal rule reflecting those changes. Interim (inal rulemaking can be viewed as
a particular application of the good causc cxception in the APA, but with the addition of a
comment period after the rule has become effective.””

The legislative history of thc APA makes it clcar that Congress did not belicve that the
act’s good cause exception to the notice and comment requirements should be an “escape
clause.” A f[ederal agency’s invocation ol the good cause exception (or other exceplions
to notice and comment procedures) is subject to judicial review. After having reviewed the
totality of circumstances, the courts can determine that an agency’s reliance on the good
cause exceplion was nol authorized under the APA.* The case law has generally reinlorced
the view that the good causc cxception should be “narrowly construcd.”™ Nevertheless,

** The APA also allows rules 1o take cfleet in less than 30 days if the rule granis or recognizes an
exemplion or relicyes a resiriction, or il the rule is an interpretative rule or statement of policy.

¥ For more, see Michael Asimow, “Interim Final Rules: Making [ Taste Slowly,” 4dministrative Law
Review, 51 (Summer 1999), pp. 703-755.

** Senate Committee on the Judiciary, Administrative Procedure Act: Legislative History, Senate
Document 248, 79" Congress, 2 scss. (1946).

** For discussions of these court cases, see Ellen R. Jordan, “The Administrative Procedure Act’s
‘Good Cause’ Exemption,” Administrative Law Review, 36 (Spring 1984), pp. 113-178; and
Catherine J. Lanctot, “The Good Cause Exception: Danger to Notice and Comment Requirements
Under the Administrative Procedure Act,” Georgetown Law Journal, 68 (Feb. 1980), pp. 765-782.

“ See American Federation of Government Emplovees, AFL-CIO v. Block, 655 ¥.2d 1153, 1156
(D.C. Cir. 1981); and Mobay Chemical Corp. v. Gorsuch, (682 F.2d 419,426 (3 Cir.), cert. denied,
459 U.S. 988 (1982)). Tn another case (Action on Smoking and Health v. CAB, 713 F.2d 795, 800

(continued...)



255

CRS-11

GAO reported in 1998 that about hall of the 4,658 [inal rules published in 1997 were not
preceded by an NPRM, and that, in these cascs, the agencics most commonly cited the good
causc cxception.™

Congressional Options

Congress may cxamine proposcd and final “midnight” regulations being issucd at the
end of the Bush Administration and conclude that they should be allowed to go forward.
Should Congress conclude otherwise, though, various options are available — even [or rules
that have alrcady taken cffcct.

Congressional Review Act

Congress may usc its general powers to overturn agency rules by regular legislation.
However, for various reasons, Congress may find it difficult to do so. The Congressional
Review Act (CRA), enacted in March 1996, was an atlempt by Congress lo reassert control
over ageney rulemaking by cstablishing a special sct of cxpedited or “fast track™ legislative
procedures for this purpose, primarily in the Senate,

In cssence, the act requires that all final rules (including rules issucd by independent
boards and commissions) to be submitted to both houses of Congress and to GAQ before
they can take ellect. Members of Congress have 60 “days of continuous session” to
introducc a joint resolution of disapproval after a rule has been submitted to Congress
(hereafier referred to as the “initiation period™”).”* The Senate has 60 “session days” from the
date the rule is submitled to Congress (or published in the Federal Register, il laler) to use
cxpedited procedures to act on arcsolution of disapproval (hereafter referred to as the “action
period”).* Forexample, once a joint resolution has reached the floor of the Senate, the CRA
makes consideration of the measure privileged, prohibits various other dilalory actions,
disallows amendments, and limits (loor debate to 10 hours. If passed by both houscs of
Congress, the joint resolution is then presented to the President for signature or veto. If the
President signs the resolution, the CRA specilies not only that the rule “shall not take ellect”
(or shall not continuc if it has alrcady taken cffect), but also that the rule may not be reissucd

#(...continucd)
(D.C. Cir. 1983)), the courl said that allowing broad use o( the good cause exception would “carve
the heart out of the statute.”

*'U.S. General Accounting Office, Federal Rulemaking: Agencies Qften Published Final Actions
Without Proposed Rules, GAO/GGD-98-126, August 31, 1998.

“ “Days of continuous session” excludes all days when either the House of Representatives or the

Senate is adjourned for more than three days.

# “Session days” include only calendar days on which a chamber is in session. Once introduced,
resolutions of disapproval are referred to the committees of jurisdiction in each house of Congress.
The House of Representatives would consider the resolution under its general procedures, very likely
as prescribed by a special rule reported from the Committee on Rules. In the Senate, however, if the
committee has not reported a disapproval resolution within 20 calendar days after the regulation has
been submitted and published, then the committee may be discharged of its responsibilities and the
resolution placed on the Senate calendar if 30 Senators submit a petition to do so.
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in “substantially the same form” without subsequent statutory authorization.* 1[; on the
other hand, the President vetoes the joint resolution, then (as is the case with any other picce
of legislation) Congress can override the President’s veto by a two-thirds vote in both houses
of Congress.

Under most circumstances, it is likely that the President would veto such a resolution
in order to protect rules developed under his own administration, and it may also be difficult
lor Congress to muster the two-thirds vote in both houses needed to overturn the veto. Of
the nearly 50,000 final rules that have been submitted to Congress since the legislation was
enacted in March 1996, the CRA has been used 1o disapprove only one rule — the
Occupational Safety and Health Administration’s November 2000 (inal rule on ergonomics.*

The March 2001 rejection ol the ergonomics rule was the result ol a specilic set of
circumstances created by a transition in party control of the presidency. The majority party
in both houscs of Congress was the same as the party of the incoming President (George W.
Bush). When the new Congress convened in 2001 and adopted a resolution disapproving the
rule published undcr the outgoing President (William I. Clinton), the incoming President did
not veto the resolution. Congress may be most able to use the CRA to disapprove rules in
similar, transition-related circumstances.*®

CRA “Carryover” Provisions. The ergonomics disapproval was also an example
of the “carryover” provisions in the CRA. Section 801(d) of the CRA provides that, if
Congress adjourns its annual session sine die less than 60 Jegislative days in the House of
Representatives or 60 session days in the Senate alter a rule is submitted to it, then the rule
is subject, during the following session of Congress, to (1) a ncw initiation period in both
chambers and (2) a new action period in the Senate.*” The purpose of this provision is lo
ensure that hoth houses ol Congress have sullicient time lo consider disapproving rules
submitted during this cnd-of-session “carryover period.” In any given year, the carryover
period begins after the 60™ legislative day in the House or session day in the Senate before

* For a more detailed discussion of these procedures, see CRS Report RL34633, Congressional
Review Act: Disapproval of Rules in a Subsequent Session of Congress, by Curtis W. Copeland and
Richard S. Beth. For a discussion of the act’s implementation, see CRS Report RL30116,
Congressional Review of Agency Rulemaking: An Update and Assessment of the Congressional
Review Act After a Decade, by Morton Rosenberg.

** U.S. Department of Labor, Occupational Safety and Tlealth Administration, “Ergonomics
Program,” 05 Federal Register 68261, November 14, 2000. Although the CRA has been used to
disapprove only one rule, it may have other, less direct or discernable effects (e.g., keeping Congress
informed about agency rulemaking and preventing the publication of rules that may be disapproved).

46

See, for example, Susan E. Dudley, “Reversing Midnight Regulations,” Regulation, vol. 24
(Spring 2001), p. 9, who noted that the “veto threat is diminished [after a transition], since the
president whose administration issued the regulations is no longer in office.” See also testimony of
Curtis W. Copeland, in U.S. Congress, [Touse Committee on Government Reform, Subcommittee
on Regulatory Aftairs, The Effectiveness of Federal Regulatory Reform Initiatives, 109" Cong., 1%
sess., July 27, 2005, p. 13. See CRS Report RL30116, Congressional Review of Agency
Rulemaking: An Update and Assessment of the Congressional Review Act After a Decade, by Morton
Rosenberg, for a description of this and several other possible factors affecting the law’s use.

*7 “Legislative days” end each time a chamber adjourns for the day, and begin each time it convenes
after such an adjournment.
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the sine die adjournment, whichever date is earfier. The renewal of the CRA process in the
following scssion occurs cven if no resolution to disapprove the rule had been introduced
during the session when the rule was submitted.

For purposcs of this new initiation period and Scnate action period, a rulc originally
submitted during the carryover period of the previous session is treated as if it had been
published in the Federal Register on the 15" legislative day (House) or session day (Senate)
aller Congress reconvenes (or the next session. Resolutions ol disapproval may be
introduced in each chamber at any point in the 60 days of continuous session of Congress
that [ollow the respective date, and the Senale may use expedited procedures to act on the
resolution during the 60 days ol session that follow the same applicable date.

Implications for Rules Issued in the Second Session of the 110"
Congress. Examination of the House and Senate calendars [rom the second session ol the
110™ Congress indicates that the cutolT date [or the CRA’s carryover provisions was May 15,
2008. Any final rule that was scnt to Congress after May 15, 2008, would not have had 60
legislative days in the House (or congressional disapproval belore sine die adjournment.
Accordingto GAO’s CRA databasc, about 1,800 Bush Administration final rules, including
about 700 “significant” or “substantivc” rules, were submitted to Congress between May 15,
2008, and sine die adjournment of the second session of the 110" Congress.

The Senate reached the 15% session day of the 111 Congress on January 27, 2009, and
the House reached the 15® legislative day on January 28, 2009. As a result, resolutions of
disapproval can now be submitted regarding rules that were issued during the second session
of the 110" Congress. Starting on the 15" legislative or scssion day of the 111" Congress,
such resolutions are in order [or 60 “days ol continuous session” (i.e., all calendar days
excepl those when either the House ol Representatives or the Senate is adjourned for more
than threc days).

Consolidation of Disapproval Resolutions. In order to qualify for the expedited
Senate procedures that the CRA provides, a resolution ol disapproval must (among other
things) usc the language provided for such resolutions in the CRA: “‘That Congress
disapproves the rule submitted by the XX relating to XX, and such rule shall have no force
or cffeet.” (The blank spaces being appropriately filled in).” This language indicates that a
resolution of disapproval can be used to disapprove only onc rule at a time. However, a
recently issued CRS report suggests ways in which Congress might make use of measures
consolidating multiple disapprovals and considered under regular legislative procedures,
either in place of or in conjunction with the CRA disapproval process.*

Appropriations Provisions

Although the CRA has been usced only oncce to overturn an agency rule, Congress has
frequently used provisions added to agency appropriations bills to affect rulemaking and
regulations. A CRS analysis ol the Consolidated Appropriations Act [or 2008 revealed
nearly two dozen such provisions in the act, which gencrally fell into four catcgorics: (1)
prohibitions on the finalization of particular proposed rules, (2) prohibitions on the

** CRS Report R40163, The Congressional Review Act and Possible Consolidation into a Single
Measure of Resolutions Disapproving Regulations, by Richard S. Beth.
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development ol regulations with regard to particular statutes or issues, (3) restrictions on
implementation or enforcement, and (4) conditional restrictions on the development or
implementation of particular rules.*’ A rcview of appropriations legislation that was cnacted
from FY1999 through FY2007 indicated that many of the regulatory restrictions in the
Consolidated Appropriations Act for 2008 had appcared in onc or morc appropriations
statutes in previous years, Some were in relevant appropriations bills in all 10 years, some
had been in multiple years (but not all 10), and some were present in only one year. In some
cases, the provisions appear io have been designed to slow down or prevent the issuance of’
“midnight” rules issued near the end of a presidential administration, or to ensure the
implementation of rules issued during that period.

Thesc restrictions in appropriations bills illustrate that Congress can have a substantial
ellect on agency rulemaking and regulatory activily beyond the introduction of joint
resolutions of disapproval pursuant to the CRA. Howoever, unlike CRA joint resolutions of
disapproval, these appropriations provisions cannot nullify an cxisting regulation (i.c.,
remove it from the Code of Federal Regulations) or permanently prevent the agency from
issuing the same or similar regulations. Therefore, any final rule that has taken ctfect and
been codified in the Code of Federal Regulations will continue to be binding law — even
if language in the relevant regulatory agency’s appropriations act prohibits the use of funds
to enforce the rule. Regulated entities are still required lo adhere to applicable requirements
(c.g., installation of pollution control devices, submission of relevant paperwork), cven if
violations are unlikely 1o be detected and enlorcement actions cannot be taken by federal
agencies.

Also, unless otherwise indicated, regulatory restrictions in appropriations acts are
binding only for the period of time covered by the legislation (i.c., a fiscal year or a portion
of a fiscal year), and only with respect to the funds appropriated in the act containing the
restriction.” Therefore, anyrestriction thatis not repeated in the next relevant appropriations
acl or enacied in other legislation is no longer binding on the relevant agency or agencies.
However, some appropriations provisions are worded in such a way that they have essentially
become permanent or multi-year requirements.

Most of the regulatory restrictions arc in appropriations bills providing funds for
particular agencies or groups ol agencies. Therefore, the prohibitions are generally
applicable only lo the agencies [unded by that appropriations measure. However, some o’
the regulatory prohibitions arc in the “General Provisions — Government-widc” scction of
one of the appropriations measures (for FY2008, Title VII of the Financial Services and
General Government Appropriations Act), and are, therelore, applicable to virtually all
federal agencics. Other provisions arc worded in such a way that their cffects arc broader

* CRS Report RL34354, Congressional Influence on Rulemaking and Regulation Through
Appropriations Restrictions, by Curtis W. Copeland.

** See U.S. General Accounting Office, Principles of Appropriations Law, Third Edition, Volume
1, GAO-04-261SP, (January 2004), p. 2-34, which states that, “Since an appropriation act is made
for aparticular fiscal year, the starting presumption is that everything contained in the act is effective
only for the fiscal year covered. Thus, the rule is: A provision contained in an annual appropriation
act is not to be construed to be permanent legislation unless the language used therein or the nature
of'the provision makes it clear that Congress intended it to be permanent.”
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than the agencies funded by those particular appropriations bills (e.g., those that prohibit the
usc of funds in “this or any other Act” to publish or implement regulations).”'

On the other hand, some of the appropriations provisions limiting regulatory actions
may not be as restrictive as they initially appear. Some federal regulatory agencics derive a
substantial amount of their operating funds from sources other than congressional
appropriations (e.g., user fees), and the use of those funds to develop, implement, or enforce
rules may not be legally constrained by language preventing the use of appropriated [unds.”
Also, some federal regulations (e.g., many of those issued by the Environmental Protection
Agency and the Occupational Salety and Health Administration) are primarily implemented
or enlorced by state or local governments, and those governments may have sources of
funding that arc independent of the federal funds that are restricted by the appropriations
provisions. Some slate or local governmenis may also have their own slatulory and
regulatory requirements that arc the same as or similar to the federal rules at issuc, or may
cven go beyond federal standards.™ If statc or local funds or legal authoritics arc used to
develop, implement, or enforce regulations, those actions would not appear to be constrained
by statutory provisions limiting the usc of federal funds to restrict action on particular federal
laws and regulations.”

Agencies may also [ind ways around provisions prohibiting the use of appropriated
funds for rulemaking or other regulatory actions. For cxample, if an agency is not permitted
Lo use its appropriation (o issue a [ormal rule on a particular issue, it might attempt to achieve
the end result through other means (e.g., a guidance document that, while technically having
no binding cffcet, may be granted great deference by affected partics).” More generally, if
Congress restricts one agency or group of agencies from issuing a rule on a particular topic,
another agency with similar or overlapping statutory authority may be assigned that
responsibility.

' See U.S. General Accounting Office, Principles of Appropriations Law, p. 2-33, which says that
a general provision “may apply solely to the act in which it is contained (‘No part of any
appropriation contained in this Act shall be used ...”), or it may have general applicability (‘No part
of any appropriation conlained in this or any other Act shall be used ...").”

** Others, however, take the view that even these non-appropriated funds must be at least figuratively
deposited into the Treasury, and that “all spending in the name of the United States must be pursuant
tolegislative appropriation.” Kate Stith, “Congress’ Power ofthe Purse,” The Yale Law Journal, vol.
97 (1988), p. 1345.

*3 For example, under the Occupational Safety and Health Act, states may set standards for hazards
such as ergonomic injury for which no federal standard has been established. See U.S. General
Accounting Office, Regulatory Programs: Balancing Federal and State Responsibilities for
Standard Setting and Implementation, GAO-02-495, March 2002.

** See U.S. Government Accountability Office, Principles of Federal Appropriations Law, Third
Edition, Volume 11, GAO-06-382, February 2000, which says that, unless stated otherwise,
expenditures by recipients of federal grants “are not subject to all the same restrictions and
limitations imposed on direct expenditures by the federal government. For this reason, grant funds
inthe hands of a grantee have been said to largely lose their character and identity as federal funds.”

%% See Office of Management and Budget, “Final Bulletin for Agency Good Guidance Practices,” 72
Federal Register 3432, January 25, 2007. OMB issued the bulletin, in part, because of concerns that
agencies were treating gnidance documents as binding rules. Nevertheless, as OMB points out,
guidance documents can have significant effects on regulated entities.
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Legislative Authorization of Executive Branch Authority

The previous sections of this testimony have described options that either Congress or
the President could take to address midnight rulemaking. A third, hybrid approach is for
Congress {o provide new authority to the incoming administration (i.e., either the President
or the rulemaking agencics) to stop or change rules issued at the end of a presidency. For
example, inthe 111™ Congress, H.R. 34, introduced by Representative Jerrold Nadler, would
delay the effective date ol any midnight rule (delined as those adopted in a President’s [inal
90 days in office) until 90 days after the new President appoints the agency head. However,
the bill would allow the outgoing President to exempt certain types of rules from such delays
by submitling a writlen notice to Congress. Another provision in H.R. 34 would allow
agency heads to disapprove any midnight rules within 90 days of being appointed by the new
President by publishing a disapproval statement in the Federal Register and sending a notice
ol disapproval to the congressional commitiees of jurisdiction.

Legislation such as H.R. 34 could permit expeditious action to address midnight rules
issued late in a President’s term ol office. However, (o have the desired elfect, key terms in
this or other legislation will need to be defined. For example, H.R. 34 is not clcar when a
rule is considered “adopted” (e.g., publication date versus effective date); what constitutes

n “agency head” (e.g., Secretary of Labor versus the Administrator of the Occupational
Safety and Health Administration); when an agency head is considered “appointed” (c¢.g..
nomination date versus the date the oath of office is taken); or even what a covered “rule”
is (e.g., all rules as deflined in Section 551 ol the Administrative Procedure Act, or only
“noticc and comment” rulcs in Scction 553 of the act). Also, Congress will have to consider
the balance of power ramifications of giving the President or executive branch officials
powers that it had previously reserved [or itsell.

Mr. Chairman, that concludes my prepared statement. [ would be happy to answer any
questions that you or other Members of the Subcommittee might have.
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Mr. CoHEN. Thank you, Dr. Copeland. And I appreciate each of
the members of the panel for their attendance and their remarks.

We now will have an opportunity for questioning, and I will rec-
ognize myself for questioning.

The first is for Dr. Bass. The list of 25 troublesome midnight reg-
ulations listed in your testimony, which do you believe are the most
egregious and should be addressed by Congress and/or the new Ad-
ministration?

Mr. Bass. Of the 25, all 25. That is why we listed them. This is
an example of the problem that we are starting to see more of,
which is everyone wants the top one or two.

What was so surprising about the Bush activity at the end of the
Administration was the wealth of these rules. You heard Dr.
Copeland talk about the numbers. It was quite a large number that
you had mentioned that are out there.

These 25, most all of these are now effective, minus two of them.
It seems to me there is no one-size-fits-all solution for all of these.

At this stage, we are going to have to make sure that Congress
and the Obama administration work in a coordinated fashion to re-
solve rule-by-rule how to deal with these.

Mr. COHEN. And when you say those 25 are troublesome, are you
talking about procedure, as well as substance?

Mr. Bass. A mixture of both. There were some—Mr. Kennedy de-
scribed some rushed examples, like on the endangered species. I
think there are others.

For example, we may all disagree on the HHS health care pro-
vider conscience rule. We may have very different values about it.
But what was striking about the process is the OMB review of the
rule, which is usually measured in weeks or months, was done in
hours.

And what that meant is that agencies like the EEOC that nor-
mally would comment on a rule didn’t get a chance to even com-
ment on the rule itself. That means that it isn’t a violation of law,
it is a violation of process of good rulemaking.

That is what causes the problem with many of these.

Mr. COHEN. You mentioned that many of the Bush midnight reg-
ulations were favors to special interests.

Mr. BAss. Yes.

Mr. COHEN. Which regulations were you referring to and which
special interests were the primary beneficiaries of Bush midnight
rules?

For example, Mr. William Wichterman, a former lobbyist for the
NFL, worked in this capacity at the White House Office of Public
Liaison on a controversial midnight regulation dealing with the im-
plementation of the Internet gambling law.

Is that one of the issues that you raised in your remarks that
troubled you?

Mr. Bass. We did not specifically raise that, but that would be
an example of the kind of thing we are talking about.

There are really three types of issues. One is the influence of
money and politics, as you are suggesting. There is uncertainty
when there is opacity with many of these rules about who is get-
ting the best deal out of this.
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The second is industry-wide. Mr. Kennedy talked about the
mountaintop mining as a result that services a particular industry.
That is another type of concern.

And then I think the third kind of issue that is at play here is
simply the notion of a broader antiregulatory/deregulatory agenda.
And there is some irony that the Bush administration—we all
know the Bush administration was never friendly to regulation,
and yet they chose to use the regulatory process as the vehicle for
achieving much of the policy and priorities, which was deregulatory
in the last stages of its Administration.

Mr. CoOHEN. Professor Abramowicz, let me ask you a question.
You had mentioned a 15/16th President. I presume you are assum-
irfl‘g two terms and breaking it into half years or is that just kind
of a

Mr. ABRAMOWICZ. I was assuming, if I am not wrong, but I was
assuming if we had a 3-month period, 3 months is a fourth of a
year. That is where the 3-month period would be 1/16th of a presi-
dential term. So I was actually assuming a 4-year term.

Of course, I recognize that the President will continue to exercise
the powers of the office even in that last 1/16th beyond the execu-
tive branch. The concern is diminishing the powers or potentially
even essentially eliminating them within that sphere of influence.

Mr. COHEN. You said that you were afraid that maybe some folks
would be embarrassed to publish last-minute regulations for fear
they would be overturned.

Can you cite me an example of a politician who has been embar-
rassed by something they wanted to do?

Mr. ABRAMOWICZ. That is a good point, Mr. Chairman. I think
that it is still possible. On many things that fly below the radar,
officials in these agencies, who are not necessarily people who are
running for elective office, might be concerned and might hold back
on progressing out of concern that they might look bad if the regu-
lations were disapproved.

Mr. COHEN. And from your testimony, you see this as a bipar-
tisan problem that you have seen in

Mr. ABRAMOWICZ. Yes. Midnight regulations have occurred in Re-
publican and Democratic administrations alike.

Mr. COHEN. Some people wonder why the interest organizations
are not challenging each individual rule under the Administrative
Procedure Act.

Are these midnight regulations difficult to challenge under the
Administrative Procedure Act and, therefore, congressional action
might be warranted to give a more efficient process for challenge?

Mr. ABRAMOWICZ. I don’t think so, Mr. Chairman. I think we do
have an ordinary litigation process in which one can raise proce-
dural and substantive objections to regulations.

And indeed, if, in fact, a regulation has not gone through the cus-
tomary review processes, if, in fact, there had been completes that
had been completely ignored, as, for example, Mr. Kennedy sug-
gested has happened, that should considerably weaken the case of
the agency if it subsequently attempts to defend the rule in court.

If there is litigation against the agency challenging a particular
rule, if the agency simply hasn’t dotted its Is and crossed its Ts by
responding to comments, then under the general hard look doctrine
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that the courts apply in these circumstances, the rule probably
would be struck down by the courts in any event.

So it is true certainly that Administrations may have a tempta-
tion to take shortcuts at the end of an Administration, but in doing
so, they take the risk that the regulations will not be durable, in
any event, because they will not survive judicial review.

Mr. COHEN. Thank you, Professor. My time has expired.

Mr. Franks?

Mr. FRANKS. Mr. Chairman, I will be incredibly brief, and per-
haps I could ask Professor Abramowicz for a concise answer.

I agree with your testimony. Can you give us what you would
consider the key constitutional and prudential prudent limits on
the degree to which Congress could proscribe a President from en-
gaging in end-of-term rulemaking and what could be done, in your
mind, that would be within the constitutional constraints?

Mr. ABRAMOWICZ. That is an excellent question. Certainly, some
of the suggestions that Dr. de Rugy suggested, such as increasing
funding of OIRA, clearly, within congressional prerogative, poten-
tially even within administrative executive prerogative at the end
of administration. That would certainly be a prudent thing to do.

Your question, while requesting a brief response, brings up broad
issues of a unitary executive, a very controversial area of constitu-
tional law. Those who believe in a unitary executive might argue
that some curtailment of the midnight regulation power could be
constitutionally problematic.

Mr. FrRaANKS. Thank you, Mr. Chairman. And I would just say
you done good here for your first shot at the thing.

Mr. CoHEN. Thank you, sir. I appreciate the compliment, and I
look forward to working with you and on this issue in a bipartisan
manner, because it is the Chair’s opinion, as we said in the opening
statement, that this affects all Administrations.

It is systemic, that folks want to get done what they can get done
and sometimes Parkinson’s law is in effect and the time and work
and all those things come together.

I would like to thank all our witnesses for their testimony today.

Without objection, Members will have 5 legislative days to sub-
mit any additional written questions, which we will forward to the
witnesses and ask that you answer promptly as you can, and they
will be made a part of the record.

Without objection, the record will remain open for 5 legislative
days for the submission of any other additional material.

Again, I thank everyone for their time and patience, particularly
our Ranking Member.

This hearing of the Subcommittee on Commercial and Adminis-
trative Law is adjourned.

[Whereupon, at 12:49 p.m., the Subcommittee was adjourned.]
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‘What’s Different About Midnight? Regulatory Dangers at Any Hour

Midnight Rulemaking: Shedding Some Light
Subcommittee on Commercial and Administrative Law
Committee on the Judiciary
U.S. House of Representatives
February 4, 2009

Statement for the Record
David M. Mason, Visiting Senior Fellow, The Heritage Foundation

The Subcommittee is to be commended for holding a hearing on “midnight
regulations.” Regulation, its purposes, benefits, and costs, and the administrative
process through which regulations are promulgated and reviewed could use more rather
than less Congressional attention. Reviewing controversies over regulations issued
during the transition between administrations should focus on appropriate constitutional
and institutional roles and procedures, rather the temporary advantage of a particular
political party controlling either or both branches of government at a given time.

The obvious, but under-examined question about “midnight” regulations is: what
is the problem with issuing regulating at midnight? There appear to be two possible ’
answers. First, regulations issued at the end of a Presidential Administration may be
inadequately considered or reviewed in the rush to completion (the consideration
problem). Second, opponents of an outgoing administration’s regulatory choices may
feel it is somehow illegitimate for the outgoing administration to establish policies that
bind its successor (the permanence problem). In either case, appropriate solutions lie in
alterations to the regulatory development and review process, not to solutions narrowly
focused on transition periods.

Adequate Consideration and Review

To the extent that Congress is concerned that regulations may have been
inadequately vetted and considered, the solution is requiring adequate consideration and
careful review of regulations. While the rush to regulate (or deregulate) may be
intensified at the end of a President’s tenure, the concern about adequate consideration
should extend throughout the regulatory process. If it is wrong to rush a regulation in the .
fall of an even-number year, it is wrong to rush it in the spring of an odd-numbered year,
and the same requirements should apply.

If administrators deserve a second chance to review regulations that may have
been too-hastily issued, as proposed by the “Midnight Rule Act,”’ why not provide that
opportunity at any time an agency head believes post-promulgation review is
appropriate? If Congress itself needs more flexibility and less cumbersome procedures to

' H.R. 34, Midnight Rule Act http://www thomas.gov/cgi-bin/guery/z?c111:H.R.34.TH:
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review recently-issued regulations, adjustments to the Congressional Review Act may be
appropriate. But again, there is no reason that Congress’ institutional or constitutional
interests differ in the immediate wake of an election than at other times. - Adjustments to
the Congressional review process should be made to apply at all times, not merely in a
quadrennial window.

Congress should also improve its own institutional capability to determine
whether regulations have, in fact, been fully and appropriately considered. Stakeholders
dissatisfied with regulatory outcomes often appeal to the courts and to Congress.
Congress reviews and controls regulatory actions in oversight hearings, through the CRA,
in appropriations riders (for instance, prohibiting the use of funds to enforce a disfavored
regulation) and in other legislation (for instance, legislatively repealing specified
regulations as part of a reauthorization or other substantive legislation). There debates
are normally conducted in the context of specific regulations. But Congress currently
lacks a strong institutional ability to assess claims that regulations were inadequately
considered or justified. A Congressional Office of Regulatory Analysis (CORA) would
give Congress improved ability to assess such claims, both generally and in the context of
specific regulatory controversies.

Regulatory Permanence

The problem of one administration binding its successor has generated

_controversy at least since Marbury v. Madison. Yet the fundamental rule is undisputed.
A President holds power until his term ends. Any procedurally appropriate action by an
incumbent President has continuing authority to the extent that the statute or other
authority for the action provides. There is no constitutional basis on which to distinguish
an action taken on January 19 of the year following a presidential election from an action
taken two days later. Nor is there any basis in existing administrative law to make such a
distinction. -

Furthermore, the problems of the actions of one administration binding a
successor, or the public, beyond its term exists because of the permanent nature of
regulations, not because of the election cycle. If there is something objectionable about
an administration issuing rules that are binding (on a successor or the public) beyond its
own tenure, the solution is to make those rules impermanent, for instance through sunset
provisions.

H.R. 34% would provide new agency heads the opportunity to repeal regulations
issued in the last 90 days of a Presidential term. If this provision is intended to allow a
new administration to establish its own policies, what is the principled basis for a three
month window? Is a bad regulation (however that assessment is arrived at) any less bad
because it was issued in October rather than December, or because it has been effective
for three months rather than four?

HR. 34, Midnight Rule Act http://www.thomas.gov/cgi-bin/query/z?c111:H.R.34.1H:
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If Congress is concerned about the politically dead hand of one administration
binding the next, why not sunset all regulations issued by any administration at the end of
the first year of a successor’s term? This would allow an incoming administration to
review the choices of predecessor comprehensively, not merely based on accidents of the
calendar. If a complete review of the Code of Federal Regulations might prove too
daunting for an incoming administration, then a comprehensive sunset provision (for
instance, on a four year cycle) might be preferable.

Whatever remedies Congress chooses, it should act with an eye toward sound
constitutional and administrative principles. Supporters of a review power for incoming
administrations should consider whether they support granting the same review authority
to whoever succeeds President Obama. Would Congress wish to grant the powers
proposed to Obama’s agency heads to their successors appointed by a President Palin?
Our government of separated and limited powers is designed to limit abuses of power and
abrupt swings of policy. A party temporarily enjoying strong positions in two branches
would be ill-advised to grant too extensive powers or sweep aside institutional checks
and balances in a predecessor’s policies with its own. )

Additional problems with H.R. 34

Even if Congress believes there is a problem with “midnight” regulation
deserving a specific remedy, H.R. 34 has several flaws that require attention.

First H.R. 34 is unclear about the status of a predecessor regulation when a
“midnight” regulation is revoked by a new agency head. Regulations are rarely entirely
new. Many regulations replace existing regulations. Occasionally regulations are simply
repealed. If a new agency head revokes a regulation issued by their predecessor, is the
previous regulation revived? What about a regulation that is simply repealed? If an
altered or repealed regulation is revived, isn’t some notice to regulated entities required?
If Congress adopts H.R. 34, some provision for determining the effect of an agency
head’s revocation on a regulation that was repealed or amended by the previous
administration is necessary. Further, some provision for adequate notice and establishing
an effective date will be required.

Second, H.R. 34 appears to dispense with the Administrative Procedures Act’s
requirements for notice and comment on rulemakings entirely. There is no requirement
that an incoming agency head give notice to affected parties that the agency is
contemplating repeal of the regulation. There is no opportunity for public comment on
that decision. If a primary purpose of “midnight” regulation reform is to ensure adequate
notice and consideration, allowing regulatory action without either notice or comment is
an odd cure. This is especially the case if the intent of H.R. 34 is to allow an incoming
agency head to terminate a rulemaking proceeding entirely. As a general rule, once an
agency commences a rulemaking proceeding, a reasoned explanation for terminating the
proceeding without action is required. The legislation should address what sort of
explanation (if any) for an agency head’s dedision is required.
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Third, H.R. 34 could be read to make the decision of a new agency head wholly
un-reviewable by the courts. The termination of a rulemaking proceeding normally is
reviewable in court under standards similar to a decision to issue a new regulation. If an
agency head can revoke a regulation and terminate a rulemaking proceeding without
notice, comment, or explanation, there appears to be no basis or record which a court
could review. Lack of judicial review would allow incoming agency heads to act in a
wholly arbitrary and capricious manner: again an odd remedy for legislation intended to .
promote adequate consideration and review of regulations,

A narrower focus?

A narrower critique of regulatory actions of an outgoing administration might
focus on actions between election day and inauguration day. When party in power is
changing there is a sense in which the negative verdict of the voters can be seen as
delegitimizing the policy choices of the outgoing administration. In addition, there is a
danger that an administration in that position might make politically unpopular which it
was reluctant to make before the election. Decisions are made in order to avoid political
accountability or public scrutiny and judgment, are clearly undesirable, even if they are
administratively proper.

During the just-past transition, however, little such unaccountable rulemaking
occurred. In May of 2008, then White House Chief of Staff Joshua Bolten issued a
memorandum directing agency heads to complete actions they intended to take during the
Bush Administration by Novemberl. The memo included some exceptions, such as for
public health and safety and judicial or legislative deadlines that should be
unobjectionable in principle. As a result, major regulatory decisions of the Bush
administration were made and known well before the election. Indeed, some of those
decisions were discussed in the campaign. The competitors for the Presidency had the
opportunity to proclaim their support for or opposition to those policies, and voters were
able to incorporate those decisions into their voting choices.

Indeed, most of the criticismi at the Subcommittee’s hearing is alleged violations
of the Bush Administration of its own policies as enunciated in the Bolten Memo. If
Congress wishes to avoid potential post-election mischief, it could take the principles
embodied in the Bolten memorandum and incorporate those into statute. It may be
preferable simply to prohibit an outgoing administration from issuing final regulations
following the election of a successor than to have regulations issued, and then later
withdrawn. A prohibition on final regulations would allow an incoming administration to
review pending rulemakings, issue additional notices where desirable, and take final
action according to normal APA requirements and judicial review.

The post-successor approach may not be as simple as it first appears. Congress
would likely agree with certain of the exceptions in the Bolten Memo, such as those
relating to public health and safety, and quite possibly extending to those coveting
statutory or judicial deadlines.
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Further, the result of a post-election rulemaking ban will be the narrowing of the
effective window in which any administration can exercise its full powers. While
skeptics of regulation might cheer this restriction, if the regulatory authority granted the
executive branch is legitimate, there is not legitimate reason to resirict that exercise to
15/16ths of the administration’s tenure.> As suggested above, a preferable solution would
be to make all regulations subject to greater review or easier repeal. Having one set of
rules of three years and another set every fourth makes little sense.

Resolving Policy Disputes

Criticisms of Bush “midnight” regulations are not principally based on concerns
about inadequate consideration, permanent application, or post-election evasions. Critics
have significant policy differences with Bush Administration decisions. There is nothing
wrong with stating those policy differences and attempting to reverse the Bush decisions.
However, we should not be confused into thinking there was anything administratively
improper about the scores of regulations issued during May (or earlier) through October
or even later last year. Critics of those policies are in a strong position to revisit or
reverse them. New administrators can open new rulemakings. Congress can exercise its
authority under the Congressional Review Act, Congress could amend specific statutes to
negate or replace existing regulations. Bush’s critics may be impatient with the
Constitutional and administrative processes required to take such steps. Yet those
processes exist for important reasons, such as insuring adequate debate, consideration,
and review of regulatory decisions. Taking constitutional and regulatory shortcuts in the
haste to change particular policies is improper and foolish.

- Summary

If Congress wishes to improve the quality of rulemaking and in insure public
accountability, it should pursue regulatory reforms that ensure quality and accountability
throughout a presidential administration. Congress should especially avoid approaches
that grant an incoming administration extraordinary and un-reviewable power to repeal
valid regulations. Congress should not grant administrative officials the power to take
significant regulatory actions without adequate notice, comment, and judicial review.

Rather than adopting the inter-administration patch of H.R. 34, Congress should:

¢ Adopt comprehensive sunset legislation to enable successive administrations to
review regulations and establish their own policies on an orderly basis.

e Establish a Congressional Office of Regulatory Analysis to improve its internal
capability to review and assess regulatory choices by the executive branch,

¢ Make the Congressional Review Act easier to trigger and more flexible to use.

? Statement of Michael Abramowicz, http:/judiciary.house. gov/hearings/pdf/Abramowicz090204.pdf .

———
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ARTICLE FROM CONSUMER FREEDOM, SUBMITTED BY THE HONORABLE STEVE KING, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF IOwA, AND MEMBER, SUB-
COMMITTEE ON COMMERCIAL AND ADMINISTRATIVE LAW

Print hittp://www _consumerfreedom.cony/print.cfinl?id=13714&page=headline

Kennedy's Pork Police Hit Iowa

April 2, 2002

Farmers be warned: Anti-pork activists from across the nation {including "labor leaders,"” "attorneys,” and "animal
welfare and community activists"} will descend on Clear Lake, Towa, on Friday, April 5 for the Second Annual Hog
Summit, where they will "discuss strategies for battling the factory meat industry and for promoting sustainable hog
farming."

Leading the way Is Robert F. Kennedy, Jr., head of the Water Keeper Alliance, an anti-consumer autfit funded by the
Moore Charitable Foundation, the Turner Foundation, and many others, [For mare on where Water Keeper gets its
money, visit ActivistCash.com.]

Robert Boyle, faunder of environmental group Riverkeeper (the predecessor to Water Keeper), has sald Kennedy is
"very reckless," and has "assumed an arrogance above his intellectual stature," and attorney George Rodenhausen,
who has worked with Kennedy, says he "separates himself from goad science at times in order to aggressively
pursue an Issue and win."

Kennedy Is turning that aggression against-pork producers. Using racketeering [aws meant to nab mobsters, he says
his group "can put an end to this industry" -- and coincidentally put farmers out of work, He will not stop there.
Referring to the poultry and beef industries, Kennedy last year: "We're starting with hogs. After the hogs, then we
are going after the other ones.”

How did a Kennedy get so interested pork? In 1984, Kennedy was arrested for ciminal possession of heroin and
sentenced to 800 hours of community service, He served it out by volunteering with the Hudson River Foundation
{which later became Water Keeper) and afer fulfilling his sentence stayed on as an attomey for the organization.

After his hiring of a convicted environmental criminal led elght members of the group's board to resign, Kennedy
has selzed control as the undisputad force behind Water Keeper. Kennedy has assembled a team of big-name
attorneys to sue pork producers with the same tactles used agalnst tobacco. He estimates potentlal "damages” of up
ta $13 billion. "We have attorneys now who have money and they know what they're doing," he has bragged.

The "sustainable" pork Kennedy and the other antl~consumer actlvists gathering In Clear Lake support costs
considerably more than conventionally produced park -- a system similar ta the one Kennedy promotes is practiced
in Sweden, where pork prices have risen as high as $12 per pound. Kennedys can afford that; average Americans
cannat, But Kennedy believes multi-billian-dollar victories are in sight -~ even if along the way he drives companies
out of business, farces thousands of workers out of their jobs, and drives up the price of pork for consumers.

“We have lawyers with the deepest pockets, and they've agreed to fight the industry to the end," says Kennedy.
"We're going to go after all of them.”

URL: http://www.consumerfreedom.comynews_detall.cim/headiine/1371

Copyright © 1997-2009 Center for Consumer Freedom. Tel: 202-463-7112.

lofl 2/4/2009 10:02 AM
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RESPONSE TO POST-HEARING QUESTIONS FROM ROBERT F. KENNEDY, JR.,
CHAIRMAN, WATERKEEPER ALLIANCE

Questions for the Record
Subcommittee on Commercial and Administrative Law
Hearing on “Midnight Regulations: Shining Some Light”
‘Wednesday, February 4, 2009

Robert F. Kennedy, Jr., Waterkeeper Alliance

Questions from the Honorable Steve Cohen, Chairman:

1. Which, if any, of the Bush Administration’s midnight rules dealing with
environmental matters were promulgated in haste, without affording the public an
adequate opportunity to submit comments or the agency an adequate opportunity to
review public comments, or otherwise in contravention of good regulatory
practices? What is the basis of your conclusion?

While many of the rules published in the waning days of the Bush administration were
objectionable for their weakening of environmental and public health protections; and frequently
based on shoddy legal reasoning and issued despite overwhelming public opposition; a subset
were also completed in a rushed timeframe that did not allow an adequate opportunity for public
notice and comment, or provide sufficient time for agency staff to fully review, consider and
respond to the comments the agency did receive. Examples of such rules and other actions are
described below.

Land Use Planning and Drilling on Wilderness Lands

The Bush administration in the autumn of 2008 initiated a process to amend resource
management plans (RMPs) on Bureau of Land Management (BLM) lands that would determine
the management of tens of millions of acres of the nation’s public lands. The RMPs were issued
through an unusual administrative procedure that precluded the public’s full involvement while
limiting or eliminating the right to appeal — contrary to the agency’s organic act. The most
controversial of these amended land use plans occurred in Utah — where six plans governing 11
million acres were issued in a flurry of activity. Nearly one plan almost every week from August
1 to September 5, 2008 was finalized. While the public was given thirty days to protest each
plan, with only seven days separating the release dates, the public effectively had only one week
between each protest deadline to review and digest each 1,000-page plan, and submit protest
letters to the BLM detailing concerns and inadequacies of plans which determined all aspects of
management of Utah’s renowned canyon country for the next 15-20 years. In essence, the plans
were amended solely to fast track oil and gas drilling in places that were previously off limits.

After releasing the RMPs, on November 11, 2008, Election Day, the BLM announced the
auction of 360,000 acres in a December 19th lease sale, including parcels near or adjacent to
national treasures such as Arches National Park, Dinosaur National Monument, and Canyonlands
National Park. The sale also included numerous parcels part of America’s Redrock Wilderness
Act now pending before Congress, as well as lands that the BLM had acknowledged as having
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wilderness characteristics. This announcement was made without consulting with, or even
advising, the National Park Service, an atypical move for a lease sale of parcels so close to
National Park System protected areas. The Park Service formally requested that the BLM
remove 93 parcels based on concerns about air and water quality, wildlife and serenity in the
parks if drilling were to occur near their borders. However, BLM agreed to remove only 24 of
those 93 parcels. Eventually, the BLM reduced the sale to over 170,000 acres, but left many of
the most controversial parcels on the auctioning block for the December 19th sale.

While the results of the Utah auction were ultimately nullified by Secretary Salazar, the faulty
RMPs remain in effect. Inappropriate oil and gas drilling could still occur in the states of Utah,
Wyoming, and Montana until these RMPs are rescinded.

Oil Shale

On September 4, 2008, the Bureau of Land Management (BLM) released a Final Programmatic
Environmental Impact Statement (PEIS) that modified the land-use plans of 1.9 million acres of
public land in Colorado, Utah, and Wyoming to prioritize commercial oil shale development in
this area. Although the PEIS conceded that the BLM lacked sufficient information about the
likely impacts of development to justify issuing commercial leases, its release moved the leasing
and subsequent development of these lands a step closer. In advancement of these goals, the
Bureau of Land Management (BLM) issued regulations governing the commercial leasing of oil
shale on November 18, 2008. Incredibly, these rules were promulgated despite BLM’s own
assessme]nt that the agency had no practical means to assess the impacts of a future oil shale
industry.

Following the promulgation of the BLM commercial oil shale rules, the Bush administration
issued three more “midnight” actions that sent the nation further along the oil shale path. First,
the administration proposed new rules on December 24, 2008, that would exempt toxic wastes
produced as a by product of oil shale extraction from being managed as hazardous waste by the
Environmental Protection Agency. On January 8, 2009, the Bush administration issued an order
revoking a President Hoover Executive Order from 1930 that protected 7.6 million acres of
federal lands from further oil shale leasing. The decision was issued under a ‘categorical
exclusion,” exempting the agency from public comment and without going through the typical
administrative channels. And on January 14, 2009, the BLM announced that the agency would
accept new nominations for a second round of research, development, and demonstration
(RD&D) leases. This new RD&D phase would allow companies to conduct commercial oil
shale operations on 640-acre plots without proper environmental analysis for as long as 35 years.

Endangered Species Act

On August 15, 2008, the Bush administration issued proposed changes to the Endangered
Species Act that significantly alter key provisions of the law and weaken protections for threaten
and endangered organisms. For example, the regulations allow federal agencies to bypass
consultation with scientists about whether new projects, such as the filling of wetlands and the

! BLMs Record of Decision definitively affirms the level of uncertainty within the agency, “Because there is no
commcrcial oil shalc industry in the United States, there is no data available on what, if any, exiraction process will
be commercially viable, and thus there is uncertainty about the precise impacts from commercial oil shale
devclopment.” 73 Fed. Reg. 69453
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construction of roads, will harm threatened wildlife. The original announcement of the changes
only allowed for 30 days of public comment. It wasn’t until after public outrage and requests
from Congress that the administration extended the deadline for public comment another 30 days
for a total of 60 days. However, the standard public comment period for a major rule change like
the one proposed should have been no less than 90 days. On top of this, the Bush administration
received approximately 300,000 comments from the public. They determined that 100,000 of
these were form letters leaving 200,000 substantive comments for review. In October of 2008, a
leaked, internal memo indicated that the administration would complete the review of these
200,000 comments in just 32 hours meaning that each comment would need to be reviewed in
approximately 9 seconds. Despite strong public opposition to the proposed changes, the Bush
administration finalized the rule on December 16" setting the effective date for the changes to
begin on January 15", 2009 — just days before leaving office. These regulations are a clear
example of a rushed job that was designed to circumvent the public comment process in the
administration’s midnight hours.
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Questions for the Record
Subcommittee on Commercial and Administrative Law
Hearing on “Midnight Regulations: Shining Some Light”
‘Wednesday, February 4, 2009

Robert F. Kennedy, Jr., Waterkeeper Alliance

Questions from the Honorable Trent Franks, Ranking Member:

1. You have a number of policy concerns with the George W. Bush Administration’s end-
of-term regulations. Can you, however, identify for us the key administrative process
concerns that you have about the way in which all presidential administrations go about
promulgating midnight rules?

Every administration has the authority to issue rules, guidance and other policy decisions up
through the final day of a President’s term. The term “midnight rule” connotes two different,
and in some instances overlapping, features of rulemaking and other agency actions at the end of
a President’s term in office. First, it connotes rushing forward with a rule without having
provided adequate time for public notice and comment (where required) or sufficient time for
agency staff to adequately review, consider and respond to comments received. This might be
called the “racing to meet the deadline at midnight” approach. Second, it connotes issuing final
decisions at the very end of a term, even if they have been open for public comment for a
considerable period, (and otherwise been more in keeping with both the letter and spirit of the
requirements of the Administrative Procedure Act) because they are overwhelmingly unpopular
and/or poorly reasoned and supported on legal and policy grounds. This second approach might
be dubbed the “issuing the lousy decision under the cover of darkness at ‘midnight’” approach.
Unfortunately, there are numerous examples of the Bush administration having adopted both
approaches to issuing rules in its waning days. That was the subject of my testimony.

2. Do you admit that conservative critics had similarly strenuous policy criticisms to level
against the Clinton Administration’s midnight regulations?

I am not aware of the details or nature of the objections that conservative critics may have had
toward environmental decisions made in the waning days of the Clinton Administration.
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RESPONSE TO POST-HEARING QUESTIONS FROM GARY D. Bass, PH.D.,
XECUTIVE DIRECTOR, OMB WATCH

Questions for the Record
Subcommittee on Commercial and Administrative Law
Hearing on “Midnight Regulations: Shining Some Light”
Wednesday, February 4, 2009

Dr. Gary Bass, PhD., OMB Watch

Questions from the Honorable Steve Cohen, Chairman:

1. In your written statement, you contend that the true purpose of the so-called
“Bolten memo” (Memorandum from Joshua B. Bolten, White House Chief of Staff,
to Heads of Executive Departments and Agencies (May 9, 2008)) was to change
when the clock reached midnight in order to insulate potentially controversial rules
from disapproval by a new administration. If Congress enacted legislation like
H.R. 34, do you think that an outgoing administration would simply move up its
midnight regulatory period so as to avoid the possibility that the new administration
would revise or revoke its rules?

Yes.

Recent administrations have trended toward the use of greater and greater forethought in an
attempt to secure their regulatory legacy. Although the virtue of the Bush administration’s
campaign is questionable, President Bush set a new standard by ensuring his batch of midnight
rules were not only finalized but in effect by the time he left office.

In my opinion, future presidents are likely to follow the Bush precedent. If Congress legislates “a
new midnight,” as HR. 34 would, future administrations are likely to adjust their regulatory
planning accordingly. Additionally, Congress may want to tread carefully when it comes to
restricting any administration’s authority to implement statutes through its regulatory powers.
Congress should respect the separation of powers doctrine that grants the executive branch
power to implement the laws of the land. Slowing down or impeding that process could have
substantial negative impact.

2. You note in your written statement that some Bush Administration midnight rules
favored special interests. Which ones? What is the basis of your conclusion?

Of those listed in the Appendix of my written testimony, I believe every rule finalized by the
Environmental Protection Agency, Department of Labor, Department of the Interior, and
Department of Transportation will benefit special interests or holds the potential to benefit
special interests. Allow me to elaborate.
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Many of the Bush administration’s midnight regulations are really more like deregulations. In
other words, many of the rules eliminated requirements that had previously been imposed on
what is referred to broadly as the regulated community. To the extent that the regulated
community curries favor in Washington, mostly by employing lobbyists who push for these
changes, I believe it is appropriate to deem them special interests — they advance their own
agendas, regardless of whether it will benefit the public at large.

The mountaintop mining rule is an example of a deregulatory action that will surely benefit
special interests, in this case, the mining industry. The rule will allow surface mining operations
to dump excess waste into rivers and streams, a practice previously prohibited. The change will
allow mining operations to cut their disposal costs but will exacerbate the environmental
degradation associated with mountaintop mining and contaminate the water supply for rural
communities, especially those in Appalachia.

In some cases, we can observe a direct link between special interest access and regulatory
outcomes. Before finalizing a rule that exempts factory farms from reporting the air emissions
generated by animal waste, officials from the White House and the U.S. Environmental
Protection Agency met with representatives from the poultry, pork, and turkey farm lobbies."
While we cannot be certain what was discussed at the meeting because these meetings are not
fully transparent, 1 believe it is safe to assume the lobbyists were pushing for the reporting
exemption on behalf of their constituents. Many emergency responders at the state and local
level, whose interests align more closely with the public, opposed the regulation.

We can also observe evidence of special interest influence in the rule that altered enforcement of
the Family and Medical Leave Act. In one of the rule’s most controversial provisions, the
Department of Labor granted employers the right to speak directly to an employee’s health care
provider. Previously, employers were required to use an intermediary. In 2007, the National
Association of Manufacturers, an industry lobbying group, said the provision requiring an
intermediary “should be deleted.”

3. You noted in your testimony that “William Wichterman, a former lobbyist for the
NFL, worked in the White House Office of Public Liaison on a controversial
midnight regulation dealing with the implementation of the Internet gambling law.”
Was Mr. Wichterman operating under a conflict of interest? Did Mr.
Wichterman’s work on the regulation adversely affect the regulatory process?
Please explain the bases of your answers.

To the best of my knowledge, neither my written testimony nor my oral remarks mention Mr.
Wichterman or the Intemnet gambling rulemaking. I am not familiar enough with the rulemaking
to answer your questions.

! A list of meeting participants is available at http://www.whitehouse. gov/omb/oira/2050/meetings/81 1 html,
“Meeling Record Regarding: CERCLA/EPCRA Notilication Requirements and the Agricultural Seclor, Dale:
10/28/2008.7

? The National Associalion of Manufacturers’ comments are available at

http://www.regulations. gov/fdmspublic/component/main?main=DocumentDetail&o=0900006480279595.
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Questions for the Record
Subcommittee on Commercial and Administrative Law
Hearing on “Midnight Regulations: Shining Some Light”
Wednesday, February 4, 2009

Dr. Gary Bass, PhD., OMB Waich

Questions from the Honorable Trent Franks, Ranking Member:

1. Do you believe that there are ways in which we could strengthen the Office of
Management and Budget’s Office of Information and Regulatory Affairs’ authorities
and procedures that would help to mitigate problems you have observed in midnight
rulemaking?

I do not believe OIRA s role should be strengthened, but I do believe an alteration of its role
would help to curb in the future some of the procedural abuses we observed during the Bush
administration’s midnight rulemaking campaign.

Table II in my written testimony details seven examples of rules that the Bush administration
rushed through the usual process. To ensure rules were in effect by Jan. 20, 2009, the Bush
administration at times sacrificed public participation and interagency review.

For those who believe OIRA plays a salutary role, the rush should be viewed negatively. In one
instance, OIRA reviewed a Department of Health and Human Service proposed rule in only
hours. The Equal Employment Opportunity Commission, which had an interest in the
rulemaking, was not given an opportunity to comment thereby undercutting the stated purpose of
OIRA’s interagency review.

1 believe OIRA’s role has historically been detrimental. Regardless of the length of an OIRA
review of any individual midnight rule, [ do not believe it attempted — or, given more time, it
would have attempted — to cure any of the procedural ills that plagued the rules I identified in
Table IL.

However, a substantial reorientation at OIRA would afford it the opportunity in the future to
increase accountability in the rulemaking process near the end of a president’s term. President
Obama, or Congress, should begin this reorientation by removing from OIRA the responsibility
of reviewing individual rules.

Instead, OIRA should assist agencies in developing regulatory plans, and then attempt to hold
them accountable to those plans. Too often, regulations take several years to complete.
Meanwhile, new problems arise. OIRA should play a planning role by asking agencies to think
strategically about timelines for completing rules and to identify new problems for which
regulation may be a solution. Then, the agencies should work efficiently to complete those rules,
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without having to concern themselves with the formal OIRA review of individual rules. This
entire process should occur transparently, so all interested parties know what to expect and the
public can become aware of the process and outcome,

Had such a process been in place, the public, the regulated community, and Congress would have
been able to hold the Bush administration accountable for its process failures. The Bush
administration consistently maintained that it was not engaged in a midnight rulemaking
campaign and that the level of regulatory activity in its final months was similar to that of other
periods in the administration.”

Both qualitative and quantitative information rebut the administration’s argument, as my written
testimony indicates. But had the administration been forced to plan its actions, we all would have
known whether the administration was truly planning to complete certain regulations in just a
few months, or if the speed with which it finalized those regulations was borne of more
mischievous motives.

2. Do you believe that if those reforms were adopted for rulemaking in general, we could
substantially improve the entire rulemaking process?

Yes, I believe the review of each and every significant agency proposal is an inappropriate
responsibility for OIRA to maintain, and that new responsibilities would improve rulemaking.

A process in which OIRA focuses on assisting agency’s in planning their regulatory actions and
holding them accountable for delay would improve federal rulemaking. When rulemakings lag or
when agencies fail to address emerging hazards, the public remains at risk and taxpayer
resources are used inefficiently.

Conducting a planning process transparently would aid both the public and the regulated
community, as more advance notice would allow all interested parties to better plan their
comments and better prepare for policy changes.

Ending the OIRA review of individual regulations would also benefit agency regulators by
allowing them to operate in a less politically saturated environment. In the past, agency
employees have complained that OIRA pressures them into making certain decisions or focusing
on certain research.

For example, OIRA has also been known to change for political reasons the substance of
regulations. During the Environmental Protection Agency’s most recent review of the national
ambient air quality standard for ozone, OIRA changed during review the content of the rule.

® For example, during an Oct. 31, 2008 press briefing, then-White House spokesman Tony Fratto said, “There's no
greal increase in the number of regulations that we're reviewing right now.”

* For example. see the Union of Concerned Scientists report, “Interference at the EPA™ which quotes dozens of EPA
scientists complaining o OMB inlerference in their work. Available at

http://www.ucsusa. org/assets/documents/scientific_integrity/interference-at-the-epa. pdf.
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OIRA exercised this power despite lacking both the expertise and the legal responsibility under
the enabling legislation to make final determinations on the substance of the regulation.

3. You highlight several George W. Bush Administration rules that were proposed but not
finalized as evidence of miduight regulations. Why do you not, however, consider those
rules as evidence of regulatory restraint? Under your analysis, an outgoing President
would seem to be damned if he finalized a rule and damned if he didn’t finalize it,
wouldn’t he?

My written testimony mentions three Bush administration rules that were proposed but not
finalized including a Labor Department rule proposed in August 2008 that would change the way
occupational health risks are calculated, a Justice Department rule proposed in July 2008 that
would expand the powers of state and local law enforcement officials, and a Mine Safety and
Health Administration rule proposed in September 2008 that would require drug and alcohol
testing for certain miners.

I do not believe my testimony uses these rules to illustrate the Bush administration’s midnight
rulemaking campaign. Indeed, these rules should not be considered midnight rules, since they
were not finalized. Please allow me to clarify.

T used these rules as examples of regulations that are covered by section 1 of the Rahm Emanuel
memo of Jan. 20, 2009. The intent of the memo was to set the Obama administration’s policies
for dealing with those regulations left by the Bush administration that did not yet carry the full
force and effect of law.

The intent of section 1 was to put a halt, at least temporarily, on all rules, in any stage, that had
not yet been submitted to the Office of the Federal Register for publication. The three rules I
identified in my testimony were chosen because they represent rules of concern that I feared may
have been on their way toward finalization. They were initiated late in the administration's term
and were being rushed through a process that generally takes years. Such speed indicates that
the outcome could be questionable.

Rules close to finalization are the most relevant to section 1 of the Emanuel memo since, absent
section 1’s requirements, rules largely formulated during the Bush administration could have
been published during the Obama administration. Section 1’s primary aim was to prevent any
inter-administration conflict that might arise from such a situation.

4. Several of the rules on your list are not “significant” under Executive Order 12866.
How should the President exercise control over those, since they aren’t subject to
oversight by the Office of Information and Regulatory Affairs?

I believe “nonsignificant” rules are subject to OIRA oversight. Although the current regulatory
review executive order, E.O. 12866, only requires OIRA to review significant and economically

° A syniopsis is available at http://www ombwatch.org/node/3635.
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significant rules, it does not prohibit agencies from submitting to OIRA those rules that have not
been deemed significant.

More importantly, E.O. 12866 gives OIRA, not the agencies, the final say on the significance
determination. Since significance is a wholly subjective term, agencies maintain little power.
E.O. 12866 also requires OIRA review a list of a// planned regulatory actions, thereby allowing
OIRA to see each action at an early stage. Taken together, these provisions give OIRA the power
to deem significant any rule, especially if it anticipates it will desire a more formal review of the
rule.

Allow me to state for the record my displeasure with the procedures I have just described. E.O.
12866 vests in OIRA all relevant power — not just to make determinations about significance but
to control the rulemaking process writ large. OIRA historically has served as a gatekeeper. It
applies a political litmus test to rules submitted to it. For those that do not pass, OIRA concocts
rationale for disapproval. OIRA’s most popular methods include the application of cost-benefit
balancing, questioning scientific studies and conclusions, and nearly interminable delay.

The President should exercise control over any regulation of his choosing, so long as that control
falls within the boundaries of law. However, OIRA is not integral to his ability to exercise this
control. (A more appropriate role for OIRA is detailed in the answer to questions 1 and 2.) The
president should exercise control over rules by communicating his priorities and preferences to
the cabinet officials and agency heads he appoints and the Senate confirms — the officials
empowered to write and enforce regulations under statute.

5. In light of his constitutional obligation to “take Care that the Laws be faithfully
executed,” what should an outgoing President do about rules such as those on your list
that were subject to deadlines set by Congress?

Although | am critical of the Bush administration’s midnight regulations campaign, let me be
clear that I support the continuation of regulatory functions and rulemaking through the end of a
president’s term. In the case of the Bush administration, I object to their decisions to sacrifice
due process and their clear push to advance special interests instead of the public interest. 1
would have objected to these rules if they had been done at the beginning, middle or end of the
administration. It is not midnight regulations, per se, that I object to; it is poorly crafted or
misguided regulation that is offensive. When the spirit of public participation is vitiated so too is
the rulemaking itself.

When Congress sets a deadline for a rulemaking, the president and agency heads should ensure
the deadline is met, regardless of when that deadline occurs. If a statutory deadline falls near the
end of a president’s term, he should work to meet it. If a statutory deadline falls near the
beginning of an incoming president’s term, the outgoing president should work to lay the
groundwork for the regulation and ensure a smooth transition.

It is inevitable that outgoing administrations will look inward at its legacy and think about
completing work it has not fully addressed. Hence, we should always expect that rulemaking
will pick up steam at the end of administrations.
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RESPONSE TO POST-HEARING QUESTIONS FROM LYNN RHINEHART,
ASSOCIATE GENERAL COUNSEL, AFL-CIO

Questions for the Record
Subcommittee on Commercial and Administrative Law
Hearing on “Midnight Regulations: Shining Some Light”
Wednesday, February 4, 2009

Lynn Rhinehart, AFL-CIO

Questions from the Honorable Steve Cohen, Chairman:

1.

How does the Bush Administration’s record on midnight rules in the labor and
employment area compare to that of its predecessors — Democratic and Republican
— in terms of both process and substance?

As many observers have noted', it is typical for outgoing administrations — both
Democratic and Republican — to increase their regulatory output at the end of their terms.
The Bush Administration’s record differs from prior administrations — and from
Democratic administrations — in that the Labor Department’s rulemakings at the end of
the Bush Administration’s term, with rare exception, were anti-worker and anti-labor.
They weakened worker protections and imposed additional burdens on labor
organizations. In addition, the Bush Administration rushed many of its last-minute rules
through the process, allowing only a minimal amount of time for public comment. This
differed from the rules issued at the end of the Clinton Administration, which had been
the subject of extensive and lengthy rulemaking processes, including extensive public
comment periods.

You identify in your written statement various options available to Congress and
the Obama Administration to address objectionable Bush Administration midnight
rules. Might legal challenges by adversely affected parties be another effective way
to deal with these rules? Do you anticipate legal challenges — under the
Administrative Procedure Act or otherwise — to any of the labor and employment
rules that you highlight in your statement? Which ones? Will the suits likely be
successful? What limitations do such suits have as means of redress?

Lawsuits are not a particularly effective or quick way of dealing with problematic
midnight rules, for two reasons. First, unless the reviewing court orders a stay of the
regulations during the pendency of the litigation, or the agency voluntarily agrees to a
stay, the problematic rules remain in eftect during the legal challenge, which can take
years. Second, itis difficult to win a legal challenge to a rule under the APA. A
challenge to a rule will only succeed if the plaintiff can show that the agency violated the

! Sce, c.g.. Annc Joseph O'Connell, “Cleaning Up and Launching Ahcad: What President Obama Can Learn From
Previous Administrations in Establishing his Regulatory Agenda”, Center for American Progress (Jamuary 2009);
Jerry Brito and Veronique de Rugy, “For Whom (he Bell Tolls: The Midnight Regulation Phenomenon”, Mercatus
Center (December 2008).
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procedural requirements of the APA, or that the rule is arbitrary or capricious or contrary
to the underlying statute authorizing the rule in question. If an agency follows the APA’s
procedural requirements (even minimally) and can justify the rule based on the record
and the underlying statute, a legal challenge to the rule is unlikely to succeed.

Legal challenges have been brought to the H-2A and H-2B rules. Neither court has
issued an injunction staying the new rules during the pendency of the litigation. The
AFL-CIO is not a party to the H-2A or H-2B legal challenges, and as such, it does not
seem appropriate for me to address the specifics of the litigation or its likely outcome.

What do the Bush Administration’s H-2A and H-2B immigration-related rules
referenced in your written statement accomplish, and what adverse long-term
effects do you think they will have?

The H-2A and H-2B visa rules accomplish a dramatic restructuring of the H-2A and H-
2B visa process in a way that significantly weakens protections for both U.S. and foreign
workers. [f allowed to stand, the new rules will expose workers to exploitation and drive
down labor standards in communities across the United States. The new H-2A and H-2B
rules replace a system of government oversight and review, under which the government
investigated employers’ claims that insufficient U.S. workers were available for the jobs
for which employers were seeking H-2A or H-2B workers, with a self-attestation system
under which employers merely attest that they have followed the requirements to search
for U.S. workers before seeking to hire foreign workers for the jobs. The new rules
eliminated provisions that provided incentives for employers to hire U.S. workers, and
expanded the definition of “temporary” so that jobs up to three years in duration can now
be filled with “temporary” foreign workers. We are very concerned that under these new
rules, employers will have much easier access to foreign workers, meaning that
employers will have little or no economic incentive to meet the economic demands of
U.S. workers seeking a better wage. This will drive down wage standards and harm
workers and communities across the United States.

In what respects did the Bush Administration treat labor less favorably than
management in its midnight rule-making?

Almost all of the Bush Administration Labor Department’s midnight rules benefited
corporations to the detriment of workers and unions. From the Labor Department’s rules
on investment advice, which made workers participating in 401(k) plans vulnerable to
receiving conflicted investment advice, to the H-2A and H-2B rules that weakened or
eliminated important worker protections in these programs, and more, the Labor
Department’s midnight rules went essentially in one direction — to ease the burden on
businesses while weakening worker protections and imposing greater burdens on labor
organizations.

Were any of the labor and employment rules you identify in your written statement
the product of organized lobbying efforts conducted by employer representatives
and other special interests? Please explain.
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It is my understanding that representatives of the business community, the grower
community, and the financial services community, among others, were actively involved
in pushing many of the reforms outlined in my testimony, including but not limited to the
investment advice rule, changes to the Family and Medical Leave Act rules, and the H-
2A and H-2B rules. Ido not have specific details on their involvement, but some of this
information might be available from the Labor Department or from the entities’ lobbying
disclosure reports.

Questions from the Honorable Trent Franks, Ranking Member:

1. You have a number of concerns about the foibles of midnight rulemaking that you saw
in the labor area during the George W. Bush Administration. What concerns do you
have, however, that you believe are generalizable to midnight rulemaking in all areas
and in any administration?

Tt is not unusual for outgoing administrations to seek to finish rulemaking initiatives that
were started during their tenure. Simply because a regulation is issued in an administration’s
final months does not in and of itself make the rule problematic. My main concern is with those
last-minute rules that short-circuit the process and deny the public sufficient time to comment
and participate in the process, as well as with last-minute rules that seem to undermine the spirit
and/or letter of the underlying statute. For example, we are very concerned about midnight rules
like the H-2A and H-2B rulemakings. These rules were rushed through the process by the Labor
Department and took effect in the minimum 30 days rather than the 60 days that is more typical
for significant rules of this sort. And the rules are inconsistent with the language and intent of
the H-2A and H-2B programs, which are concerned with assuring that these visa programs do
not deprive U.S. workers of employment or drive down wage standards.

2. Do you believe that reforming administrative law procedures generally to provide for,
e.g., stronger requirements for more transparency, greater public participation, greater
negotiated rulemaking, and other ways of involving the public and stakeholders, would
go some of the distance to improving the results of midnight rulemaking?

The Administrative Procedure Act mandates that agencies give the public an opportunity
to participate in the rulemaking process, and agencies typically — but not always — respect this
requirement. In my view, the problems with midnight rulemaking are not so much caused by
shortcomings in existing law, but rather are caused by misguided decisions by executive branch
leaders who, in their zeal to cement the policy views of an outgoing administration, sometimes
short-circuit the process or take action that appears contrary to the underlying statute.

3. Do you believe that the Office of Management and Budget’s Office of Information and
Regulatory Affairs could be strengthened in ways that could help it to assure higher
quality rulemaking in general and during the end of a presidential term? If so, what
are those ways?
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OIRA already has a major role to play in reviewing agency rulemaking under Executive
Order 12866. T do not believe OIRA’s role should be enhanced. OTRA and OMB could help
with the rulemaking process by working to ensure that agencies have sufficient resources to
undertake quality and timely rulemakings. In addition, OIRA could work with agencies to
help them meet internal rlemaking deadlines.

Questions from the Honorable Robert C. “Bobby” Scott:

1. The Family Medical Leave Act was enacted in 1993. This law has allowed millions of
workers to welcome new children in their homes or address serious health conditions
without losing their jobs. During these challenging economic times we must ensure that
workers are able to take their Family and Medical Leave without putting their job — and
ultimately their economic security — in jeopardy. Unfortunately, the Bush Administration
changes to the FMLA made it harder for workers to use their leave. Do you have any
recommendations on how to deal with portions of the Bush FMLA regulations that makes
it harder for workers to use their leave?

We share your concern about the Bush Administration’s changes to the FMLA regulations that
make it more difficult for workers to use their leave. The Obama Administration’s Labor
Department can, and should, undertake a new notice-and-comment rulemaking to change the
problematic provisions of the Bush Administration’s rules, such as the provisions on procedures
for employers contacting employees’ health care providers, the provisions on substitution of paid
leave, the time period for notification of unforeseeable leave, medical recertification issues, and
more. If the Labor Department determines that legislative action would be useful in addressing
these issues, it should work with Congress on amendments to the Family and Medical Leave Act
to address these matters. Congress could help focus the Labor Department’s attention on this
issue by letting the Department know that this is a priority area of concern.
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RESPONSE TO POST-HEARING QUESTIONS FROM VERONIQUE DE RuaGy, PH.D.,
SENIOR RESEARCH FELLOW, MERCATUS CENTER AT GEORGE MASON UNIVERSITY

Questions for the Record
Subcommittee on Commercial and Administrative Law
Hearing on “Midnight Regulations: Shining Some Light”
Wednesday, February 4, 2009

Dr. Veronique de Rugy, PhD.. Mercatus Institute at George Mason University

Questions from the Honorable Steve Cohen, Chairman:

1. You contend in your written statement that the “midnight regulation phenomenon
is problematic.” Do you believe that the midnight rule-making activity of the just-
concluded Bush Administration was more problematic than that of its predecessors?
Put in more general terms, how does the Bush Administration’s record compare
with that of its predecessors?

The term “midnight regulations” describes the dramatic spike in new regulations promulgated at
the end of presidential terms, especially during transitions to an administration of the opposite
party. This phenomenon is problematic because it is the result of a lack of presidential
accountability during the midnight period—the time after the November election and before
Inauguration Day. Midnight regulations, however, present another problem that receives little
attention: the prospect that an increase in the number of regulations promulgated in a given
period could overwhelm the institutional review process that serves to ensure that new
regulations have been carefully considered, are based on sound evidence, and can justify their
COsts.

On the accountability problem, the Bush midnight regulations were less problematic than most
administrations before him. This is because the Bush administration started pushing their
midnight regulations out as soon as June of 2008. However, on the oversight front, the Bush
midnight regulations were as problematic as his predecessors’.

2. Why does it happen that, as you note in your written statement, midnight rules so
often survive a change in administration? Why doesn’t the new administration
simply rescind or modify a rule with which it disagrees after allowing an
opportunity for public notice and comment?

One would think that an incoming president could easily undo the midnight regulations of his
predecessor. As it turns out, however, political and legal obstacles prevent extensive repeal.
While it is true that, presidents can issue executive orders, proclamations, and rules to overturn
actions taken by their predecessors and they can also block the implementation of the outgoing
president’s orders, more often than not, incoming presidents cannot alter orders set by their
predecessors without paying a considerable political price or confronting serious legal obstacles.
Also, as political scientists Howell and Mayer explain, “not only does it take time, but changing
the status quo probably means taking on interest groups who are reticent to give up ground that
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they have just won.”! For instance, President George W. Bush experienced difficulties altering
Clinton’s January 2001 arsenic regulation. In spite of public outrage at the time the rule was
issued, Bush faced considerable opposition when he tried to scrap the rule three months later,
and ultimately lost the battle.

In fact, a recent empirical study by Jason M. Loring and Liam R. Roth confirms that passing
midnight regulations is a winning strategy for an outgoing president who wishes to project his
influence into the future.” The authors track the regulations passed in the midnight period of
former presidents Clinton and George H. W. Bush, as well as the incoming administrations’
responses to those regulations. Based on a selected sample of midnight regulations passed by
those presidents, the authors find that only 9 percent of George H. W. Bush’s last-minute
regulations were later repealed, and 43 percent were accepted without any amendment by the
Clinton administration.® By the same token, only 3 percent of President Clinton’s midnight
regulations were later repealed by the George W. Bush administration, and a staggering 82
percent of them were accepted without any changes.*

3. You note in your written statement that the midnight rule-making period is the
“perfect time for an administration or its party to favor a particular special interest
without fear that it will be held accountable” (p. 9). Do you agree that, as some
critics have contended, the administration of President George W. Bush favored
politically powerful special interests in its midnight rule-making? How does the
Bush Administration’s record compare with that of its predecessors in this regard?

Every president rewards or favors politically powerful interest groups in his last months in
office. President Bush was no different, or worse than his predecessors.

4. Ts the “midnight regulation phenomenon” you identify in your written statement
limited to executive-branch agencies or does it also extend to independent
administrative agencies (e.g., the Securities and Exchange Commission)? Should we
be concerned about independent administrative agencies in the context of discussing
midnight rulemaking?

I haven’t looked at independent administrative agencies. However, 1 would imagine that the
motives and incentives behind the midnight phenomenon exist for independent agencies. So
yes, we should probably be concerned.

5. You note in your written statement that proposed midnight rules often overwhelm
the regulatory review process conducted by OMB’s Office of Information and
Regulatory Affairs (OLRA). Are you also concerned that proposed midnight rules

! William G. Howell and Kenneth R. Mayer, “The Last One Hundred Days,” Presidential Studies Quarterly 35
(2005): 534.

2 Jason M. Loring and Liam R. Roth, “After Midnight: The Durability of the ‘Midnight” Regulations Passed By the
Two Previous Oulgoing Administrations,” #'ake Forest Law Review 40 (2005): 1441,

*Tbid., 1456,

* Tbid.
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often overwhelm the review process conduct by the promulgating agencies? If so,
what solution do you propose?

It is likely that the staff at the agency who need to make sure they are doing a good review before
they send the regulations to OIRA are also swamped during the midnight period. And it is likely
that the agency's review process might also be affected, but it shouldn't matter if OIRA credibly
is such that it is able to stop inappropriate or insufficient regulatory review. In other words, it
seems that the solution revolves around fixing the OIRA problem. Besides, it is not obvious to
me what one can do to fix the problem at the agency level if there is one.

Questions for the Record
Subcommittee on Commercial and Administrative Law,
Hearing on “Midnight Regulations: Shining Some Light,”
Wednesday, February 4, 2009

Dr. Veronique de Rugy, PhD., Mercatus Institute at George Mason University

Questions from the Honorable Trent Franks, Ranking Member:

1. Inyour view, will midnight regulations — or something like them — arise in any
administration, no matter what we do?

Tt is likely that it will. The most common explanation in the literature for the midnight regulation
phenomenon is the attempt by agencies and the administration to extend their influence into the
future. Knowing its successor will not share its policies or priorities, there is an incentive to
write in stone as many of its policies as possible.

It means that as long as presidents will leave the White House, there will midnight regulations.
The question is one of degree.

2. You advocate forcefully for the strengthening of OMB’s Office of Information and
Regulatory Affairs as the key means of guarding against faulty midnight regulations.

a. Do you believe that the authorities vested in OIRA by the series of Executive
Orders under which it operates ought to be strengthened and codified?

Yes T do.

b. In either case, what are the top five things we can do to strengthen OIRA toward
the end of guarding against faulty midnight regulations?
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Give OIRA an independent status

Give OIRA more resources to hire more employees to conduct better oversight during the
midnight period.

Cap the number of regulation/per OIRA employee during the midnight period

Put in place a regulatory budget.

Extend and strengthen the use of cost benefit analysis within each agency

3. Are there other specific measures we should take to make sure that OIRA has the tools
and time it needs to assure that key rulemaking procedures — like cost-benefit and cost-
effectiveness analyses — are performed adequately no matter what the context?

Economists generally believe that cost-benefit analysis is a useful tool for helping decision
makers better assess the impact of policies. Cost-benefit analysis can help decision makers select
policies with positive net social benefits; identify the likely winners and losers from a policy;
evaluate the impact of the net benefits or costs of different policies; and assess the potential value
of new information. Cost-benefit analysis can also help identify key deficiencies in our
understanding of a particular policy issue, and show how sensitive the results are to different
assumptions.

In short, as President Obama’s OIRA administrator nominee Cass Sunstein has shown, cost-benefit
analysis can provide a useful framework for understanding the implications of different policy
choices and whether a proposed regulation offers social net benefits It seems extremely important to
improve how regulatory cost benefit analysis is done.

In 2004, Bob Hahn and Patrick Dudley wrote a paper to assess systematically how government
cost-benefit analysis has changed over time and its quality. The data set they used for assessing the
quality of regulatory analysis is the largest assembled to date for this purpose. The seventy-four
analyses they examined span the Reagan, the first Bush and the Clinton administrations.

Their three key findings are: “First, a significant percentage of the analyses in all three
administrations do not provide some very basic economic information, such as information on net
benefits and policy alternatives. For example, over 70% of the analyses in the sample failed to
provide any quantitative information on net benefits. Second, there is no clear trend in the quality of
cost-benefit analysis across administrations. Third, there is a great deal of variation in the quality of
individual cost-benefit analyses.”

That should be changed.
Finally, scholars differ over the extent to which cost-benefit analysis should be used as a tool for

making policy choices. However, very respected scholars like Cass Sunstein or American Enterprise
Institute Bob Hahn, cost benefit analysis should be extended to independent agencies
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4. Are there other measures we should take to make sure that agencies have the tools and
time they need to contribute effectively to the preparation of end-of-term rules and
other rules?

I am not sure about what should be done at the agency level. A regulatory budget could be a
good idea but it has proven to be politically difficult to put in place. However, short of a
regulatory budget, here is an idea about how to address the midnight regulation phenomenon.

My colleague Jerry Brito and I made a series of suggestions in the winter 2009 American
University Law Review article called “Midnight Regulations and Regulatory Review.” The main
one is the following:

In theory, an agency should be allowed to regulate as much as it needs to, as long as there is
good economic analysis that justifies the need. The OIRA review process is the check that helps
ensure sound economic analysis of significant regulations. Therefore, a less restrictive and more
politically feasible solution to the midnight regulations problem is to cap the number of
significant regulations an agency is allowed to submit to OIRA during a given period.

Because OIRA has up to 90 days to review significant regulations,” a rolling 90-day window
might be an appropriate period. That is, an agency would be allowed to submit no more than X
number of significant regulations for review in any 90-day period. The number X would be based
on the resources—budget and staff—available to OIRA. The number should be well above the
“normal” levels of regulatory activity we see during non-midnight periods; the cap should only
be approached during the periods of dramatic spikes seen at the end of presidential terms.

A flexible number cap is a practical approach. Unlike a regulatory budget approach, which has
been politically unfeasible so far, there would be no limit to the total cost of an agency’s
regulations.® An agency would be able to regulate as it sees fit. The only limitation is that it
cannot exceed OIRA’s capacity to adequately check its work. In practice, this means that an
agency will not be able to promulgate an abnormally large number of significant regulations in a
short period, so the agency must therefore prioritize its proposed regulations.

Capping the number of regulations an agency can submit in a given period rather than the /ofal/
cost also makes sense because there are fixed costs for reviewing each rule. When a regulation is
submitted to OIRA, a “desk officer” that is specialized in regulations from a particular set of
agencies conducts the review.” A spike in the number of reviews a particular desk officer must
complete would seem to affect the quality of his work more than the total cost of the regulations.
Additionally, if the desk officer charged with reviewing Department of Education regulations is
flooded with proposed regulations from that agency, for example, the work cannot simply be
shifted to the Homeland Security desk officer. It therefore makes sense to cap the number of
regulations that can be submitted to OIRA by agency rather than in total.

* Executive Order 12866, § 6(b)(2)(B).

® Currently the United Kingdom has designed such a budget cap which is scheduled to slart a trial run in 2009 and
be fully operational in 2010.

7 Copeland, Federal Rulemaking, 1257, 1273-74, 1277,
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Finally, because the number cap would exist only to ensure quality review, not to limit the
amount of regulation, it should be based on the resources available to OTRA and especially the
desk officers and other regulatory review staff available.® What this means is that the ceiling on
the number of regulations that can be processed by OIRA in a given period can be raised by
increasing the resources available to it.” In this way, Congress and the president can always
choose to allow for regulatory spikes while preserving quality review."”

A cap could be implemented by presidential directive or by statute. The regulatory review
process is completely a creature of executive order, the constitutionality of which has largely
been recognized." Tf the president has the authority to devise and enforce a system that checks
his administration’s regulatory decision making, it follows that he should be able to outline
procedural rules to ensure that system’s quality. Congress has also previously flirted with the
idea of codifying the OIRA regulatory review process into law,'? and if it ever did, it would be
able to include our proposed safeguards.

5. What are the key things that you believe we must do to assure that the Obama
Administration does not engage in faulty midnight regulations?

The Obama administration should put in place a series of reform now rather then later. First, it
should give more powers to the OIRA administrator. Second, it should implement start capping
the number of regulations an agency can submit in a given period as explained above.

6. Do you believe that broader reform of the current process for developing and
promulgating regulations would be a better means of solving problems we encounter
with midnight regulations?

® Curtis W. Copeland explains the staff resources available to OIRA:
When OIRA was created in fiscal year 1981, the ofTice had a “[ull-time equivalent” (FTE) ceiling of 90
staff members. By 1997, OTRA's FTE allocation had declined to 47—a nearly 50 pereent reduction.
Although Executive Order 12,866 (issued in late 1993) permitted OIRA to focus its 1esources on
“significant” rulcs, this decline in OIRA slalling also occurred during a period in which regulatory
agencies’ staffing and budgetary levels were increasing and OTRA was given a number of new statutory
responsibilities.
Starting in 2001, OIRA’s stalling authorization began to increase somewhal, and by 2003 it stood at 55
FTEs. Between 2001 and 2003, OIRA hired five new staff members in such fields as epidemiology, risk
assessment, engineering. and health economics. OIRA representatives indicated that these new hires
reflected the increasing importance of scicnce-based regulation in federal agencices, and would cnable OIRA
to ask penetrating technical questions about agency proposals.

Copeland, Federal Rulemaking, 1257, 1293,

° In fact, some have argued that OIRA s resources at present are inadequate and should be increased. Robert Hahn

and Robert E. Litan, “Why Congress Should Increase Funding for OMB Review of Regulation” Brookings

Institution (October 2003) hup://www brookings.cdu/opinions/2003/10_ombregulation_litan.aspx.

19 According to Copeland (2004), “Federal Rulemaking: The Role of the Office of Information and Regulatory

Alfairs,” CRS RL32397 p. 29 “OIRA does not have a specilic line ilem in the budget. so ils [unding is part of

OMB’s appropriation. Similarly, OIRA’s staffing levcls arc allocated from OMB’s totals.” This means that cither

Congress could increase OIRA’s budget by creating a line item, or the president could increase the budget by

prioritizing (he distribution of OMB’s budget dillerenl(ly.

! bid., “Although somc obscrvers continue to hold that view.”

2 Copeland, Federal Rulemaking.,., 130607,
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Yes. It is obvious that the midnight regulation phenomenon is only a symptom of the problems
with the regulatory process in general.

7. How would you measure whether the George W. Bush Administration’s attempt to
minimize midnight regulations through Joshua Bolten’s May 9, 2008 memorandum to
Department and Agency heads had any effect? For example, the Bush
Administration’s statistics for the post-election quarter look better than those of the
Clinton Administration — 21,200 pages vs. 26,500 pages in the Federal Register, and 100
regulations vs. 143 regulations. The Bolten memo wasn’t a complete moratorium on
post-November regulations, but it looks like it had some effect, doesn’t it?

Unlike previous administrations, the Bush Administration made remarkable attempt to “resist the
historical tendency of administrations to increase regulatory activity in their final months.”*® On
May 9, 2008, White House Chief of Staff Joahua B. Bolten sent a memo to all executive agency
heads instructing them to abstain from regulation in the last months of the administration except
in extraordinary circumstances.'* According to the memo, new regulations were to be proposed
no later than June 1, and issued as final no later than November 1.”° If the memo had had its
intended effect, we would not have seen a spike during the midnight period. Unfortunately, the
memo was not successful.

In the first seven years of the Bush Administration, the average number of significant regulations
reviewed by OIRA was 7 per month."® Over the last three months of the term, however, that
number doubled to 14."7 Despite the Bolten Memo, OIRA reviewed 42 significant regulations in
the period between Election Day and Inauguration Day.'® This is little different from the 48
significant regulations Clinton's OIRA reviewed during its midnight period."®

While one could argue that there might have been a greater spike but for the Bolten Memo, the
data suggest the memo’s June 1 deadline for agencies to wrap up their regulations merely pushed
back the beginning of the midnight period. During the period of June 1 to November 1 at the end
of their respective presidencies, Bill Clinton’s OIRA reviewed 36 significant regulations, while
George H'W. Bush’s OIRA reviewed 43.° During the June-November 2008 period covered by
the Bolten Memo, however, that number grew to 58 significant regulations reviewed.”’

The Bolten Memo created an incentive for agencies to issue regulations before the November 4
election, while the Administration was still technically politically accountable. That is a laudable
achievement. However, it seems as it the toll exerted on OIRA was just as strong during the
June-November period as during the midnight period proper.

12 See Memorandum from Joshua B. Bolten, White House Chief of Staff, to Heads of Fxecutive Departments and Agencies (May
9, 2008), availeble at hitp://www.ombwatch.org/regs PTIFs/BoltenMemo030908.pdf [hereinafter Boltem Memo].
14
Id.
15 7d
' Monthly figures generated using OIRA’s online “review counls” database.  Sce Reglnlo.gov, Review Counts,
Itp:/Awww reginlo.gov/public/doscoCountsScarchlnit?action=init (last visited Aug. 15, 2008).
IE
Id.

874,
Y 7d.
*1d.
yd
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8. Are there other ways by which we can tell whether President George W, Bush’s post-
election regulatory record was better or worse than President Clinton’s? If so, what do
they tell us?

I think the most important record set by President Bush and his administration is that most the
midnight regulations were issued early in the midnight period rather than later. The bulk of the
midnight regulations went through before the end of December. Very few rules went through in
January. The reverse is true for the Clinton Administration. In January 2001, until the last
minutes, the administration was still busy pushing regulations out the door. That didn’t happen
with the Bush administration. The process was more ordering and the Bush administration was
far more accountable.

9. Please offer any additional views you would like to place before the Subcommittee,
including, for example, your views on testimony offered at the hearing by other
witnesses.

The most common way presidents have dealt with their predecessor’s last minute regulatory
activity has been to delay the effects of new rules and to rescind unpublished rules.

A new regulation cannot gain the force of law until it is published in the Federal Register.™
Even then, once a regulation is published in the Federal Register, it will not become effective
until later in order to allow regulated parties to come into compliance.® The minimum time in
which a new rule can become effective after publication is thirty days, although agencies often
set effective dates of sixty days or more. At any point before a proposed regulation is published
in the Federal Register, the agency may rescind the rule at will>* Once a regulation is
published, however, to repeal it an agency must engage in the same type of lengthy notice and
comment rulemaking process it undertook to create the regulation.

With these constraints in mind, we see that the most direct course for a new president to address
his predecessor’s midnight activity is to “stop the presses” at the Federal Regisier until the new
administration can review unpublished rules and decide which to keep and which to rescind. As
for regulations that have recently been published but have not yet become effective, the president
can delay their effective dates, but not postpone them indefinitely.

25U.8.C. § 552(a)(1)(D) (2006).

B 5U.8.C. § 553(d) (2006).

1 See William M. Jack, Taking Care That Presidential Oversight of the Regulatory Process is Faithfully Executed:
A Review of Rule Withdrawals and Rule Suspensions Under the Bush Administration’s Card Memorandum. 54
ADMIN. L. REv. 1479, 1488-97 (2002) (using Kennecot Utah Copper Corp. v. Dep’t of Interior, 88 F.3d 1191 (D.C.
Cir. 1996), as an example).

= fd. at 150311 (explaining, infer alia. that while the ellective dates of rules may be delayed [or good cause, they
cannot be delayed indcfinitely; and that courts will likely be skeptical of a simultancous across the board claim of
good cause by a large number of agencies). See generally Peter D. Holmes, Paradise Postponed: Suspensions of
Agency Rules, 65 N.C. L. Rev, 645 (1987) (outlining the history of suspension ol agency regulations). Whether
delay of cffective dates is Iegally problematic or not, the fact remains that Presidents Reagan, Clinton, and Bush
(cach onc a president who took over [rom (he opposite parly) have ordered (he preceding administration’s rules
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This is precisely what Ronald Reagan did in Executive Order 12,291 less than a month after he
took office.®® As explained in Part ILB.1, supra, that order created the formal regulatory review
process we know today. It also suspended the effective dates of recently published rules “to
permit reconsideration in accordance with [the] Order,” and directed agencies to refrain from
publishing any new major rules until they had undergone regulatory review.

Since Reagan, every president taking over from a president of the opposite party has ordered a
similar regulatory moratorium. Two days after taking office, President Clinton issued a directive
to all agencies ordering them to “withdraw . . . all regulations that have not yet been published in
the Federal Register””’ George W. Bush issued a similar directive the day he took office,
ordering agencies to halt rules from being published in the Federal Register and “temporarily
postpone the effective date of [published] regulations for 60 days.”®

The Congressional Review Act of 1996 (CRA) presents another tool to address the problem of
midnight regulations.”” 1t creates an expedited process for Congress to repeal any regulation by a
simple majority vote in each house >

The CRA requires agencies to submit to Congress all rules before they can take eftect. In order
for the CRA’s expedited repeal procedures to control, a joint resolution of disapproval must be
introduced in Congress within sixty days of an agency submission. If a resolution of disapproval
passes both houses of Congress and the President signs it, then the regulation is repealed and “is
treated as though the rule never took effect.” Additionally, the agency may not issue another rule
that is “substantially the same” unless later “specifically authorized” by subsequent legislation.*!

Therefore, to the extent Congress is concerned that regulations issued during the midnight period
sutfer from a lack of accountability or regulatory review, it could quickly act to overturn them.
However, the CRA will only be an effective check on midnight regulations if the incoming
president and the Congress are of the same party. If the party of the outgoing president controls
the Congress, and the incoming president is of the opposite party, then there is little reason to
expect that the Congress will use its authority under the CRA to repeal midnight regulations.
Conversely, if the president is of the same party as his predecessor, and the Congress is of the
opposite party, it is likely that the new president will veto a congressional attempt to overturn his
predecessor’s last-minute rules.

It should therefore not be surprising that the CRA has only been used to successfully repeal a
regulation once. The target was a controversial OSHA ergonomics regulation promulgated in the

delayed as a first order of busincss. Jack, supra note 141, al 1482 & n.11.

* See Exec. Order No. 12,291, 3 CFR. 127, 131-32 (1982) (“Agencies shall . . . suspend or postpone the effective
dates of all major rules that they have promulgated in final form as of the date of this Order. but that have not yet
become elfcctive . .. .7,

¥ Regulatory Review, 38 Fed. Reg. 6074 (Jan. 24, 1993).

* Memorandum for (he Heads and Acting Heads of Execulive Departments and Agencies, 66 Fed. Reg. 7702 (Jan.
24,.2001).

#50U.8.C. § 801 (2006).

¥ See Daniel Cohen & Peler L. Strauss, Congressional Review of Agency Regulations, 49 ADMIN. L. Rev. 95, 100—
101 (1997) (explaining the expediting nature of the Act).

5 U.8.C. § 801(b)(2) (2006).



295

last few months of the Clinton Administration. 1t was disapproved by joint resolution of a
Republican-controlled Congress and signed by President Bush.

Despite its practical constraints, congressional action to check midnight regulatory activity may
yet be a useful tool. First, it should be noted that Congress has the inherent power to repeal
federal regulations at any time and the CRA exists only to facilitate and expedite the process of
congressional regulatory review and disapproval. With this in mind, one approach a new
President could take is to conduct a review of rules promulgated during his predecessor’s
midnight period, identify any rules that are worthy candidates for repeal, and submit them to
Congress as a package. The package approach can make it easier for Congress to take action on
midnight regulations by focusing its attention on just one resolution. A package might also help
overcome the influence that special interests opposed to repeal would otherwise exert if the
regulations were considered individually.

Although the CRA would not control the package approach, it nevertheless would help facilitate
it. Under the CRA, rules submitted to Congress less than sixty legislative days before a
Congress adjourns are treated as if submitted on the fifteenth legislative day of the next
Congress.*> This means that all rules submitted to Congress during an outgoing administration’s
midnight period would be treated as if submitted in January ™ The CRA further provides that
the effective date of major rules—those designated as economically significant by OIRAY —are
delayed by at least sixty days from the time they are submitted to Congress."D Therefore, the
new President and Congress will have until at least March before a major rule submitted during
the midnight period becomes effective. As a result, if the President and Congress act swiftly,
they can ensure that major rules are repealed before they ever take effect.

The limited ability of an incoming president to address the midnight regulation phenomenon
suggests that a better approach would be to try to prevent the midnight regulation phenomenon,
or at least mitigate its negative effects. This is why we suggest by capping the number of
regulations that can be submitted to OIRA in a given period.

2 51.8.C. § 801(d) (2006); Cohen & Strauss, supra note 30, at 101.

* The midnight period begins on the day after the presidential election, early in November. The earliest day a new
Congress may adjourn is January 3rd. U.S. Const. amend. XX, §2. Even il a Congress does not adjourn until (he
day before the new one is to begin (January 2nd), any rule submitted after clection day will be submitted less than
sixty days before it adjourned. Therefore. for purposes of the CRA, it will be treated as having been submitted on
the fifleenth legislative day of the new Congress. 5 U.S.C. § 801(d) (2000). The earliesl this can be is January 18th.
M 5U.8.C. § 804(2) (2006).

5 U.8.C. § 801(a)(3) (2006); Cohen & Strauss, supra note 30, at 98.
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RESPONSE TO POST-HEARING QUESTIONS FROM MICHAEL ABRAMOWICZ,
PROFESSOR, GEORGE WASHINGTON UNIVERSITY LAW SCHOOL

Questions for the Record
Subcommittee on Commercial and Administrative Law
Hearing on “Midnight Regulations: Shining Some Light”
Wednesday, February 4, 2009

Professor Michael Abramowicz, George Washington University School of Law

Questions from the Honorable Steve Cohen, Chairman:

1. Gary Bass’s written statement (available on the Committee’s website) lists
examples of “Rushed Regulations” (pp. 6-7). Are you troubled by the process by
which any of these regulations were promulgated? Please explain.

The written statement by Gary Bass claims that for a variety of regulatious at the end of
the Bush Administration, the agency either rushed an effective date (as with the pledge
requirements for HIV/AIDS grantees), changed provisions in the final rule without seekiug
public comment (as in the gun safety in national parks regulation), or proceeded too
quickly to have truly considered all submitted comments (as with the endangered species
regulation). He also alleges, among other problems, that the White House Office of
Management and Budget reviewed regulations too quickly or not at all.

1 do not have personal knowledge and have not investigated the particular regulatory
iuitiatives discussed by Dr. Bass. Nonetheless, it appears to be true that in general at the
end of a Presidential administration, agency officials are eager to complete what they view
as their important work and to ensure that new regulations in fact go into effect. It would
thus not be surprising if this were in fact the case for the regulations Dr. Bass cites. I am
troubled by the prospect of rushed regulations. The question is whether solutions such as
earlier deadlines will lead to less rushed regulations and better overall regulatory
performance. I am skeptical that this would be the case, because with any deadline, agency
officials are likely to rush somewhat. Pushing a deadline up does not eliminate the deadline.

2. Do you think that the so-called “Bolten Memo” (Memorandum from Joshua B.
Bolten, White House Chief of Staff, to Heads of Executive Departments and
Agencies (May 9, 2008)) had any negative effects on the regulatory process? Please
explain.

It is difficult to be sure. The Bolten Memo encouraged agencies to finish their work earlier
rather than later. This led to more regulatory actiou a few months before the end of the
Bush Administration than at the very end of the Administration. This may have simply
changed the time frame in which agency officials rushed to complete regulations. In
addition, it may have translated into less regulatory action overall, leaving some relatively
routine matters for the Obama Administration to consider.
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Questions for the Record
Subcommittee on Commercial and Administrative Law
Hearing on “Midnight Regulations: Shining Some Light”
Wednesday, February 4, 2009

Professor Michael Abramowicz, George Washington University School of Law

Questions from the Honorable Trent Franks, Ranking Member:

1. Could you please describe in more detail what you believe are the key constitutional
and prudential limits on the degree to which the Congress could proscribe the President
from engaging in end-of-term rulemaking?

This is an area that the courts have not fully cousidered. The administrative state is a
creature of Congress, and if Congress were to eliminate all rulemaking powers of all
agencies, that would be constitutional (except insofar as it interfered with powers
specifically delegated by the Constitution to the President, such as the powers of the
Commander-in-Chief). One argument would thus be that the Congress has the lesser
power of disabling the President from engaging in rulemaking over certain periods of time.
One might, however, offer a structural constitutional argument, based on the
Constitution’s specification of a particular date for the transfer of power, that once
Congress has granted power, it cannot take it away solely for the reason that such a
transfer is imminent. I have uot researched the historical materials sufficiently to offer a
confident assessment of the strength of this argument.

The prudential arguments seem much clearer. It seems inadvisable for Congress to
proscribe end-of-term rulemaking, for the reasons that I elaborated in my submitted
statement. Such a ban is far too crude a device for limiting rushed regulations. Its likely
effect is simply to shift the time period in which rushing occurs.

2. What do you believe would be the key mischief or “collateral damage™ to the
rulemaking process that could be caused if we were to adopt the ideas in H.R. 34 or
other ideas for limiting end-of-term rulemaking?

The principal mischief would be that the President would be prevented from exercising the
ordinary powers of the Presidency and the Executive Branch. Given the enormous
investments that taxpayers make in Executive Branch personnel, it would be foolish to
prevent them from accomplishing work for a period of time. One might argue that the
public may no longer support the President at the end of a Presidential term, and therefore
some of the regulations created during this period are less likely to accord with popular
sentiment. But if that were the rationale, it would make more sense for a bill to disable
Presidential rulemaking whenever the President’s popularity ratings dip below a particular
level. After all, some Presidents may retain strong support at the end of their second terms.
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There are, however, sonnd reasons that we do not make governmental decisions dependent
on public polls, and that we invest elected officials with full powers dnring the entirety of
their terms.

3. What do you believe are some important reforms we can make to existing means at
Congress’s disposal — such as the Congressional Review Act — to “check-and-balance”
auy excesses in midnight rulemaking?

Bolstering the regulatory review process to ensure more consistent and scientifically and
economically sound bases for rulemaking would help address concerns addressed by critics
of midnight rnlemaking throngh the Presidential Administration. There may be a nnmber
of possible reforms to OIRA that would be useful. For example, it might make sense to
increase personnel, to expand OIRA’s anthority to review decisions of independent
agencies, and to make OIRA itself more independent. Additional substantive reforms—
such as more rigorous and less subjective cost-benefit analysis—would also be useful.

4. What do you believe are the most important reforms we should consider making to the
Administrative Procedure Act and other statutes affecting the rulemaking process to
produce better rnles, both in general and during the midnight regulation period?

First, it would be useful to codify existing approaches to cost-benefit analysis. Although
cost-benefit analysis has been snpported by both Republican and Democratic
Administrations (including, it seems, the cnrrent one), there is a danger that some futnre
Administration might abandon it or change it to please interest groups. Codification could
also enhance judicial review of cost-benefit analyses.

Second, it would be helpful to require that rulemaking be as empirically supported as
possible. For example, it would be useful to require that new regulatory initiatives
generally be first tested with randomized, controlled experiments, at least when such
experiments are feasible. Such an initiative would produce valuable information about
different regulatory approaches, and ultimately should help to bring Democrats and
Republicans closer together in their assessments of the impact of regulations. Another way
to make rulemaking more scientific would be to use prediction markets whenever possible
for forecasts that form part of regulatory analyses. (I have written more about prediction
markets in my book Predictocracy.)

5. Do you believe that there is any set of specific limits on midnight regulations that would
be truly effective at limiting midnight regulations, or, instead, that the better answer to
the problems midnight regulations pose would be to reform the general process of
developing and promulgating regulations to require greater transparency and
objectivity?

Improving transparency and objectivity seem more likely to improve regulatory
decisionmaking than specific limits based on time periods, for the reasons explained above.
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6. Do you share the view that the “hard look” doctrine in administrative law was
developed in response to early efforts by the Reagan administration to overturn existing
regulations? Please explain.

The hard look doctrine in fact originated in the D.C. Circuit. For example, in Greater
Boston Television Corp. v. FCC, 444 F.2d 841, 851 (D.C. Cir. 1970), the court explained, “Its
supervisory function calls ou the court to intervene not merely in case of procedural
inadequacies, or bypassing of the mandate in the legislative charter, but more broadly if
the court becomes aware, especially from a combination of danger signals, that the agency
has not really taken a ‘hard look’ at the salient problems, and has not genuinely engaged in
reasoned decision-making.”

The Supreme Court’s most famous application of the hard look doctrine was in Motor
Vehicles Manufacturers Association v. State Farm Mutual Automobile Insurance Co., 463
U.S. 29 (1983). This case did involve an effort by the Reagan Administration to overturn a
regulation issued by the Carter Admiuistration. The Court ruled that the agency had not
produced sufficient justification for its change in policy course. Such a decision does uot
necessarily block an agency from proceeding, but merely requires an agency to document
its decisions more carefully. This doctriue illustrates how the existing regulatory system
already contains a corrective against ill-considered regulations. If an agency does rush a
regulation without adequately considering plausible counterarguments, the courts will be
relatively likely to strike it down.

7. Please offer auy additional views you would like to place before the Subcommittee,
including, for example, your views on testimony offered at the hearing by other
wituesses.

A number of the other witnesses spoke about coucerns with specific regulations. It would,

of course, be appropriate for Congress to cousider these regulations, aud to determiue

whether to use fast-track procedures to overturn them. It is important, however, that we
not make general regulatory policy based ou concerns about specific regulations, or even
specific Presidential administrations. A good test of arguments for any specific regulatory
reform is whether the reform would still be appealing if its effective date were five or ten
years into the future. Only when that is so can we be confident that decisions are being
made on general grounds rather than based on specific concerns about the Bush

Administration or the Obama Administration.

Thank you again for the opportunity to contribute to this importaut discussiou.
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RESPONSE TO POST-HEARING QUESTIONS FROM CURTIS W. COPELAND, PH.D., SPE-
CIALIST IN AMERICAN NATIONAL GOVERNMENT, GOVERNMENT AND FINANCE DIvI-
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MEMORANDUM February 25, 200¢
To: The Honorable Steve Cohen, Chairman, Subcommittee on Commercial and Administrative
Law, House Committee on the Judiciary
From: Curtis W. Copeland, Specialist in American National Government, (202) 707-0632

Subject: Post-Hearing Questions: Midnight Rulemaking

This memorandum responds to your request that I respond to questions after my participation in the
Subcommittee’s February 4, 2009, hearing on “Midnight Rulemaking: Shedding Some Light.” If you
have further questions or need additional information, please do not hesitate to call me.

Question from the Honorable Steve Cohen, Chairman

Question: Does the Obama Administration s approach toward addressing midnight rulemaking differ
Jfrom the approach taken by previous administrations? If so, how?

Answer: Thus far, the Obama Administration’s approach to midnight rules is both similar to, and
different from, the approaches taken in previous administrations, The Obama Administration’s primary
public reaction to date has been the issuance of a memorandum on January 20, 2009, by Rahm Emanuel,
assistant to President Obama and chief of staff, to the heads of executive departments and agencies
requesting that they generally (1) not send proposed or final rules to the Office of the Federal Register, (2)
withdraw from the Office rules that had not yet been published in the Federal Register, and (3) consider
postponing for 60 days the effective dates of rules that had been published in the Federal Register but had
not yet taken effect.’ All recent presidential administrations have established similar regulatory moratoria
after a change in party control of the White House. For example:

e On January 29, 1981, shortly after taking office, President Reagan issued a memorandum
to the heads of the Cabinet departments and the Administrator of the Environmental
Protection Agency directing them to take certain actions that would give the new
administration time to implement a “new regulatory oversight process,” particularly for
“last-minute decisions” made by the previous administration.> Specifically, the
memorandum directed federal agencies to (1) publish a notice in the Federal Register
postponing for 60 days the effective date of all final rules that were scheduled to take

! Executive Office of the President, “Memorandum for the Heads of Executive Depariments and Agencies,” 74 Federal Register,
4435, January 26, 2009.

% See hitp://www.presidency.ucsb.edu/ws/index. php?pid=44134 for a copy of this memorandum.

Congressional Research Service 7-5700 WWW.CYS.gov
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effect during the next 60 days, and (2) refrain from promulgating any new final rules.
Executive Order 12291, issued a few weeks later, contained another moratorium on
rulemaking that supplemented the January 29, 1981, memorandum.’ Section 7 of the
executive order directed agencies to “suspend or postpone the effective dates of all
‘major’ rules that they have promulgated in final form as of the date of this Order, but
that have not yet become effective,”

s OnJanuary 22, 1993, Leon E. Panetta, the Director of the Office of Management and
Budget for the incoming Clinton Administration, sent a memorandum to the heads and
acting heads of Cabinet departments and independent agencies requesting them to (1) not
send proposed or final rules to the Office of the Federal Register for publication until they
had been approved by an agency head appointed by President Clinton and confirmed by
the Senate, and (2) withdraw from the Office of the Federal Register all regulations that
had not been published in the Federal Register and that could be withdrawn under
existing procedures.’

e  OnJanuary 20, 2001, Andrew H. Card, Jr., assistant to President George W. Bush and
chief of staff, sent 2 memorandum to the heads and acting heads of all executive
departments and agencies generally directing them to (1) not send proposed or final rules
to the Office of the Federal Register, (2) withdraw from the Office rules that had not yet
been published in the Federal Register, and (3) postpone for 60 days the effective dates
of rules that had been published but had not yet taken effect.®

As I noted in my testimony, one of the major differences between the Emanuel memorandum and the
efforts at the start of the Reagan and George W. Bush Administrations is in the degree of deference shown
to the rulemaking agencies. For example, whereas the Emanuel memorandum requested agencies to
“consider” extending the effective dates of rules that had not taken effect, the Reagan Administration
efforts and the Card memorandum simply instructed the agencies to do so. Also, the Emanuel
memorandum said that when the effective dates of rules are extended, the agencies should allow
interested parties to comment for 30 days “about issues of law and policy raised by those rules.” Neither
the Reagan Administration efforts nor the Card memorandum had similar provisions regarding public
comment. On the other hand, the Emanuel memorandum went further than the Panetta memorandum at
the start of the Clinton Administration in that the Emanuel memorandum at least addressed the issue of
published but not effective rules.

Questions from the Honorable Trent Franks, Ranking Member

Question 1: With which of Ms. de Rugy’s and Prof. Abramowicz's observations about the midnight
rulemaking phenomenon and the midnight rulemaking process do you agree?

Answer: [ agree with Dr. de Rugy’s observation that the midnight rulemaking phenomenon exists. Her
study and those of other analysts clearly demonstrate an increase in rulemaking activity toward the end of
a presidency, particularly one in which there is a change in the party controlling the White House. Talso

* Executive Order 12291, “Federal Regulation,” 46 Federal Register 13193, February 17, 1981,

4 The CRA used the same definition of a “major” rule as was used in Executive Order 12291 (e.g., a $100 million impact on the
economy).

% See hitp://www.prop1.org/rainbow/adminrec/9301221p.htm for a copy of this memorandum.

© 1.S. White House Office, “Regulatory Review Plan,” Federal Register, vol. 66, no. 16, January 24, 2001, p. 7702. To view a
copy of this memorandum, see http://www.whitehouse.gov/omb/inforeg/regreview_plan.pdf.
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agree with her observations about the various reasons that could possibly cause such increases in activity.
Finally, I agree that the Congressional Review Act is one of several potential tools that Congress could
use to address concerns about the quality of certain midnight rules.

In the first part of Professor Abramowicz’s testimony, he discussed “potentially negative and unforescen
consequences to legislative deprecation of midnight rules.” Iagree with several of his observations
therein, including that (1) most midnight rules issued in the last months of a presidency are relatively
routine; (2) proposals to prevent all rulemaking during this period may have unintended consequences,
particularly for the next administration; and (3) such proposals may simply move up the period in which
an outgoing administration issues its midnight rules. The second part of Professor Abramowicz’s
testimony addresses H.R. 34 in the 111™ Congress. As I mentioned in my testimony, while CRS takes no
position on pending legislation, I agree that several key terms could be more clearly defined in order to
ensure that the bill will have the desired effect, and that Congress may choose to be aware of potential
balance of power issues when it gives Executive Branch officials authorities that it had previously
reserved to itself.

Question 2: Which questions raised by the Subcommittee 5 Administrative Law, Process, and Procedure
Project for the 21st Century do you think are most important for us to address in order to resolve
problems with midnight rules (see Interim Report on the Administrative Law, Process, and Procedure
Project for the 21st Century, 110th Cong., 2d Sess., Committee Print No. 10 (Dec. 2006))? To resolve
problems with rulemaking in general?

Answer: The Subcommittee’s more than 1,400 page report is replete with issues that the Subcommittee
could address regarding rulemaking in general, and midnight rules in particular. In general, an underlying
theme of the report is the need for an institution to pay continuing interest to the full range of
administrative law issues, and to serve as a resource for both Congress and the executive branch. That
type of institution has been missing since the Administrative Conference of the United States was
abolished in the mid-1990s. With regard to midnight rulemaking, perhaps the most pertinent part of the
report concerns the Congressional Review Act, and in particular, the structural and interpretive deterrents
to the effective use of the act (e.g., the uncertainty of the effect of an agency’s failure to report a covered
rule to Congress).

Question 3: Do you believe that there are legitimate reasons to be concerned about some of the
constraints on presidential rulemaking authority proposed in H.R. 34 and other suggestions for
minimizing problems with midnight rules? If so, what are they, in your view?

Answer: As introduced, H.R. 34 would, if enacted, prohibit rules that are adopted in the final 90 days that
a President serves in office until 90 days after an agency head is appointed by the new President.
Notwithstanding the uncertainty associated with the meaning of the words “adopted” and “appointed,”
enactment of the legislation could result in rules not taking effect for more than six months after they
were published in the Federal Register and scheduled to take effect. In that respect, therefore, H.R. 34
could be viewed as a constraint on presidential rulemaking authority. On the other hand, Congress
enacted the statutes upon which the regulations are based, and arguably has the authority to control when
those agency regulations should be allowed to take effect. Furthermore, H.R. 34 gives the outgoing
President broad and unchecked authority to exempt rules from the delay in their effective dates (e.g.,
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because they are necessary for national security, or because of an imminent threat to health or safety or
“other emergency”).
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