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STRENGTHENING FORENSIC SCIENCE IN THE
UNITED STATES: THE ROLE OF THE NA-
TIONAL INSTITUTE OF STANDARDS AND
TECHNOLOGY

TUESDAY, MARCH 10, 2009

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON TECHNOLOGY AND INNOVATION,
COMMITTEE ON SCIENCE AND TECHNOLOGY,
Washington, DC.

The Subcommittee met, pursuant to call, at 10:00 a.m., in Room
2318 of the Rayburn House Office Building, Hon. David Wu [Chair
of the Subcommittee] presiding.
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HEARING CHARTER

SUBCOMMITTEE ON TECHNOLOGY AND INNOVATION
COMMITTEE ON SCIENCE AND TECHNOLOGY
U.S. HOUSE OF REPRESENTATIVES

Strengthening Forensic Science
in the United States: The Role
of the National Institute of
Standards and Technology

TUESDAY, MARCH 10, 2009
10:00 A.M.—12:00 P.M.
2318 RAYBURN HOUSE OFFICE BUILDING

I. Purpose

On Tuesday, March 10, 2009, the Subcommittee on Technology and Innovation
will convene a hearing to review the scientific and technical issues raised by the
recently released National Academies report Strengthening Forensic Science in the
United States: A Path Forward. The hearing will discuss issues related to the accu-
racy, standards, reliability, and validity of forensic science, as well as how the ex-
pertise of the National Institute of Standards and Technology (NIST) in forensics
related research, developing standards and certified test methodologies, and per-
forming laboratory accreditation may be leveraged to implement some of the rec-
ommendations in the report.

II. Witnesses

Mr. Pete Marone is the Director of Technical Services at the Virginia Department
of Forensic Science.

Ms. Carol Henderson is the Director of the National Clearing House for Science,
Technology and the Law; a Professor of Law at Stetson University College of Law;
and the Past President at the American Academy of Forensic Sciences.

Mr. John Hicks is the retired Director of the Office of Forensic Services,
New York State Division of Criminal Justice Services; and the former Di-
rector at the FBI Laboratory.

Mr. Peter J. Neufeld is the Co-Founder and Co-Director of the Innocence Project.

Dr. J.C. Upshaw Downs is the Coastal Regional Medical Examiner at the Georgia
Bureau of Investigation.

III. Issues and Concerns

Prompted by concerns over the reliability and variability of forensic evidence, the
National Academy of Sciences Committee on Identifying the Needs of the Forensic
Science Community recently completed a study on the status of the Nation’s crime
labs, Strengthening Forensic Science in the United States: A Path Forward. The com-
mittee found that many of the techniques and technologies used in forensic science
lack rigorous scientific discipline. In addition, the committee reported a lack of
standard accreditation processes for individual labs and the technicians who collect
and process evidence.

The committee recommended that a new agency, separate from the legal and law
enforcement communities, be created to provide oversight to correct these inconsist-
encies which impact the accuracy, reliability, and validity of forensic evidence. Many
of the functions envisioned by the report committee for this new agency already are,
or could be, performed at NIST. These activities include standards setting, the cre-
ation of validated test methodologies, and the development of standard practices. In-
deed, the report recommends this new agency specifically work with NIST in several
areas.

The report committee notes that on two fronts the forensic disciplines lack con-
sistent science. The first concern is that different forensic disciplines vary in the de-
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gree to which they are based on a well-tested, rigorous scientific methodology. For
instance, whereas the methodology for fingerprint identification is scientifically
proven, the analysis of other forensic evidence, like bite-mark comparisons, does not
follow a prescribed and scientifically verified methodology. The second issue with
consistency is the degree to which some disciplines rely on inexact interpretation to
reach their findings and report their conclusions. This is evident in the practice of
identifying partial or smudged fingerprints, when practitioners rely on judgment, in-
stead of a reliable scientific methodology, which can introduce human error and
bias. Furthermore, there is no consistent scale or nomenclature to report these types
of findings. For example, the exact same finding could be reported as “a match” in
one jurisdiction or “consistent with” in another jurisdiction.

IV. Background

DNA evidence has been widely used in the legal system for many years. DNA’s
accepted use in this capacity stems from the fact that it has been rigorously shown
to identify, with a high degree of certainty, a connection between evidence and an
individual of interest. This certainty can be traced back to efforts of NIST on the
development of both the test methodologies for DNA analysis and the standard ref-
erence materials that can be used for laboratory as well as test certification. There
are other common techniques used by forensic scientists such as fingerprint anal-
ysis, ballistic tests, hair matching, pattern recognition, and paint matching that
could benefit from a robust research and development program. Many of these tech-
niques based on observation, experience, and reasoning lack validation on their ac-
curacy and reliability. Because of these shortcomings, many of the forensic tests can
have high error rates. To resolve these issues, additional research and experimental
testing detailing the reliability of the methods is required.

Lack of Federal Standards

The forensic science community includes crime scene investigators, State and local
crime laboratories, medical examiners, private forensic laboratories, and law en-
forcement identification units. They may use registries of information, databases for
matching, or reference materials for comparisons of evidence. The registries need a
common interface to aid in training and accessibility for all users in the community.
The databases need to be inter-operable to allow for communication between dif-
ferent sources. In addition, reference materials must be standardized so that test
equipment can all be calibrated to an accurate and reliable level. Currently there
are no clear and consistent standards for the forensic community to apply the tools
available to them; instead there are many different methodologies with no single
certification method for practitioners. Without clear and measurable standards for
all forensic science disciplines, not just DNA analysis, it is impossible to assess
whether one organization is properly conducting analyses. In addition, it is difficult
to ascertain the validity of a specific forensic science methodology. The report rec-
ommends that standards need to be set for all facets of forensic science and a certifi-
cation program needs to be developed for both the practitioners and laboratories.
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Chair WU. Good morning. The hearing will now come to order.

I want to welcome everyone to this morning’s hearing. The spur
for this hearing was the release of a recent National Academy of
Sciences report, Strengthening Forensic Science in the United
States: A Path Forward. This report makes a number of rec-
ommendations on how to improve forensic science in the United
States and many of the recommendations ask for research that
supports forensic science and for standards and accreditation to en-
sure the validity, accuracy and reliability of forensic science test-
ing.

The purpose of today’s hearing is to determine whether we can
build on the resources and expertise at the National Institute of
Standards and Technology (NIST) to implement some of the re-
port’s recommendations. The report suggests creating an entirely
new department to govern forensics issues and calls for this new
agency to work with NIST. Given our current economic climate and
other constraints, I would first like to explore how we can build
upon and improve existing federal capabilities rather than trying
to create a whole new governmental structure. We have all learned
from the experience of creating the Department of Homeland Secu-
rity that legislatively providing for a new agency is far easier and
far different than from executing on the actual implementation of
the new agency.

I fully support the goal of the report to improve forensic science
in the United States. The popular television show, “Crime Scene
Investigation,” or CSI, has raised public awareness and expectation
of the role of forensic science in helping us to solve crimes. How-
ever, the show depicts the practice of forensics in a manner that
is far different from the current state of technology or our method-
ology. I hope that this hearing is a first step in bringing reality into
better alignment with the high expectations created by our enter-
tainment industry.

We have an experienced and distinguished panel of witnesses
today. I want to thank each of you for taking the time to appear
before the Subcommittee and I look forward to hearing your views
and advice on how to move forward from here. We all want to sup-
port law enforcement and judicial process by providing the best fo-
rensic science base available.

Now I would like to recognize the Ranking Member of the Sub-
committee, Representative Smith, for his opening statement.

[The prepared statement of Chair Wu follows:]

PREPARED STATEMENT OF CHAIR DAVID WU

Good morning. I want to welcome everyone to this morning’s hearing. The spur
for this hearing was the release of a recent National Academy of Sciences report:
“Strengthening Forensic Science in the United States: A Path Forward.” This report
makes a number of recommendations on how to improve forensic science in the
United States. Many of the recommendations ask for research that supports forensic
science and for standards and accreditation to ensure the validity, accuracy, and re-
liability of forensic science testing.

The purpose of today’s hearing is to determine whether we can build on the re-
sources and expertise at the National Institute of Standards and Technology to im-
plement some of the report’s recommendations. The report suggests creating an en-
tirely new department to govern forensics issues and calls for this new department
to work with NIST. Given the current economic climate I would like to explore how
we can build upon and improve existing federal capabilities rather than trying to
create a whole new government structure. We have all learned from the creation
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of the Department of Homeland Security that legislating a new agency is far easier
than executing on the implementation of the new agency.

I fully support the goal of the report to improve forensic science in the United
States. The popular television show “Crime Scene Investigation,” better known as
CSI, has raised public awareness and expectation of the role of forensic science in
solving crimes; however, the show depicts the practice of forensics in a manner that
is far different from the current state of technology. I hope this hearing is a first
step in moving from entertainment to reality.

We have an experienced and distinguished panel of witnesses today who all have
important and busy jobs. I want to thank them for taking the time to appear before
the Subcommittee today. I look forward to hearing their views and advice on how
to move the process forward. We all want to support our law enforcement and judi-
cial processes by providing them with the best forensic science base possible.

Mr. SmiTH. Mr. Chair, thank you for holding this hearing today
on the very important issue of forensic science. Many, if not most,
of the issues we undertake in this subcommittee have direct impli-
cations well beyond our scientific and technological enterprise. Fo-
rensic science is no different but it is certainly of particular unique
importance in that it is a key factor in the fundamental functioning
of our justice system. This importance has only increased in recent
years through the advancement of new technologies that have en-
abled forensics to contribute a growing amount of information to
law enforcement investigations as well as courtroom proceedings.
These advances undoubtedly improved our ability to not only iden-
tify and convict the guilty but also, very importantly, exclude the
innocent. However, as the National Academy of Sciences’ [NAS] re-
port on strengthening forensic science demonstrates, continued im-
provement is necessary to maximize the quality of and our cor-
responding confidence in forensic evidence that is used in the court-
room. The NAS report’s core finding, that many forensic disciplines
are in need of more rigorous scientific review to validate their accu-
racy and reliability, is very serious and requires the full and imme-
diate attention of Congress, the justice system and certainly the fo-
rensic science community.

But it is important to remember the absence of rigorous scientific
underpinning in many forensic disciplines does not mean these
methods are inaccurate or unreliable. Accordingly, I think it is im-
portant to recognize the enormous value forensic evidence provides
to the justice system, even in the absence of full scientific valida-
tion, and accordingly exercise caution to ensure we are not overly
dismissive of forensic evidence.

The immediate focus of this hearing today, however, is to review
the scientific and technical recommendations of the NAS report and
discuss how they can best be addressed, particularly through the
National Institute of Standards and Technology, which has the pro-
grams and expertise to be a key driver of improvements in forensic
science.

I thank the witnesses for being here today, and I look forward
to a productive discussion.

[The prepared statement of Mr. Smith follows:]

PREPARED STATEMENT OF REPRESENTATIVE ADRIAN SMITH

Mr. Chairman, thank you for holding this hearing today on the very important
issue of forensic science. Many if not most of the issues we undertake in this sub-
committee have direct implications well beyond our scientific and technological en-
terprise. Forensic science is no different, but it is of particularly unique importance
in that it is a key factor in the fundamental functioning of our justice system.
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This importance has only increased in recent years through the advancement of
new technologies that have enabled forensics to contribute a growing amount of in-
formation to law enforcement investigations as well as courtroom proceedings. These
advances have undoubtedly improved our ability to not only identify and convict the
guilty, but also exclude the innocent.

However, as the National Academy of Sciences report on strengthening forensic
science demonstrates, continued improvement is necessary to maximize the quality
of—and our corresponding confidence in—forensic evidence that is used the court-
room.

The NAS report’s core finding—that many forensic disciplines are in need of more
rigorous scientific review to validate their accuracy and reliability—is very serious,
and requires the full and immediate attention of Congress, the justice system, and
the forensic science community.

But it is important to remember the absence of rigorous scientific underpinning
in many forensic disciplines does not mean these methods are inaccurate or unreli-
able; it simply means they are in need of evaluation. Accordingly, I think it is im-
portant to recognize the enormous value forensic evidence provides to the justice
system even in the absence of full scientific validation, and accordingly exercise cau-
tion to ensure we are not overly dismissive of forensic evidence.

The immediate focus of this hearing today, however, is to review the scientific and
technical recommendations of the NAS report and discuss how they can best be ad-
dressed, particularly through the National Institute of Standards and Technology,
which has the programs and expertise to be a key driver of improvements in foren-
sic science.

I thank the witnesses for being here, and I look forward to a productive discus-
sion.

Mr. SMITH. One final item, Mr. Chair. I do have a letter from the
National District Attorneys’ Association, and with unanimous con-
sent I ask that it be included in the record. [See Appendix 2: Addi-
tional Material for the Record.]

Chair Wu. Without objection, so ordered.

Mr. SMITH. Thank you, Mr. Chair.

Chair Wu. Thank you, Mr. Smith.

If there are other Members who wish to submit additional open-
ing statements, your statements will be included in the record at
this point.

[The prepared statement of Mr. Mitchell follows:]

PREPARED STATEMENT OF REPRESENTATIVE HARRY E. MITCHELL

Thank you, Mr. Chairman.

Today we will discuss issues related to the accuracy, standards, reliability, and
validity of forensic science and how the National Institutes of Standards and Tech-
nology can play a role in developing standards and certified test methodologies re-
lated to forensic science.

According to Strengthening Forensic Science in the United States: A Path For-
ward, a study conducted by the National Academy of Sciences Committee on Identi-
fying the Needs of the Forensic Science Community, many of the techniques and
technologies utilized in forensic science lack rigorous scientific discipline.

Furthermore, this study also found that individual labs and the technicians who
collect and process evidence do not utilize consistent and standard accreditation
methods.

I look forward to hearing more from our witnesses on how NIST can play a role
in the standardization of forensic science methodology.

I yield back.

[The prepared statement of Mr. Broun follows:]

PREPARED STATEMENT OF REPRESENTATIVE PAUL C. BROUN

Good Morning. I'd like to thank Chairman Wu and Ranking Member Smith for
hosting this important hearing. I'd also like to join them and the rest of my col-
leagues in welcoming our esteemed guests. The National Academy of Sciences recent
report: “Strengthening Forensic Science in the United States: A Path Forward,” set
forth numerous ideas to improve the forensic sciences including upgrading our sys-
tems and organizational structures, better training, widespread adoption of uniform
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and enforceable best practices, and mandatory certification and accreditation pro-
grams. These are all reasonable and necessary recommendations which would go a
long way toward improving forensic science in the United States and I applaud the
members of the National Academies for their diligence and hard work in assembling
this report as we look to improve the reliability and accuracy of forensic testing.

As a scientist, I value truth above all else. I believe a vital component of our judi-
cial system should be to provide a means of forensic testing that is beyond reproach
in its accuracy and is uniform in its application. It is of a vital national interest
that our forensic science techniques and procedures be as close to perfect as pos-
sible. It’s a shame that forensic evidence has been misinterpreted in that past and
resulted in innocent people being jailed unjustly, or conversely in the guilty being
set free. So I stress that it is absolutely vital that we continue to commit resources
towards furthering forensics with specific goals of one day reaching 100 percent ac-
curacy and of broadening the applications for its use.

However, I must join with the Chairman in my skepticism of creating an entirely
new department to oversee this venture. Not only is it rarely ever a good idea for
the Federal Government to create a new bureaucracy, as the Chairman has already
stated, but in my view it is unconstitutional to do so, as nowhere in the documents
our Founding Fathers penned do they afford Congress that power. Instead, I believe
that we should look to individual states to set uniform standards for use within
their borders, or expanding the resources available to NIST and authorizing them
to formulate and set new standards and to test current and potential forensic
science techniques which may be even more beneficial to the pursuit of truth into
the future. Any move to federalize forensic science is a move to stifle scientific free-
dom and in its place adopt more government control.

I look forward to hearing testimony from these many fine scientists who have gra-
ciously come before us today and I hope they can help us move towards our mutual
goal of strengthening forensic science and its applications in our criminal justice
system.

Thank you again for allowing me the time to speak today Mr. Chairman.

Chair Wu. It is my pleasure to introduce our panel of witnesses.
Mr. Pete Marone is the Director of Technical Services at the Vir-
ginia Department of Forensic Science. Ms. Carol Henderson is the
Director of the National Clearinghouse for Science, Technology and
the Law. She is also a Professor of Law at Stetson University Col-
lege of Law and the Past President of the American Academy of Fo-
rensic Sciences. Mr. John Hicks is the retired Director of the Office
of Forensic Services at the New York State Division of Criminal
Justice Services and the former Director of the FBI Laboratory. Dr.
Jamie Downs is the Coastal Regional Medical Examiner at the
Georgia Bureau of Investigation. And our final witness is Mr. Peter
Neufeld, who is the Co-Founder and Co-Director of the Innocence
Project.

Mr. Marone, if you would like to proceed, you will each have five
minutes for your spoken testimony and your written testimony will
be included in the record. When you complete your testimony—all
of you complete your testimony—we will begin with questions and
each Member will have five minutes to question the panel. Mr.
Marone, please proceed.

STATEMENT OF MR. PETER M. MARONE, DIRECTOR, VIRGINIA
DEPARTMENT OF FORENSIC SCIENCE

Mr. MARONE. Thank you, Mr. Chair, Ranking Member Smith. It
is certainly a pleasure, and I appreciate the opportunity to speak
to this committee. My name is Peter Marone and I have gotten a
promotion since then. I am Director of the Commonwealth of Vir-
ginia’s Department of Forensic Science now and was a member of
the committee identifying the needs of the forensic science commu-
nity. Of course, this was a study that NIJ [National Institute of
Justice] funded at the request of the Senate Appropriations Com-
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mittee but it was really requested quite heavily by the forensic
science community to make it happen.

In the testimony today, what I would like to do is shorten and
simplify all the recommendations of the committee and specify or
spend the time on four particular issues and the full potential of
the program, broken into scientific and technical challenges that
must be met in order for forensic science enterprise to reach its full
potential. I would like to break it into four categories, the first
being funding, resources, if you will, research, standardization, and
education.

The first element really is probably one of the most important,
and it was not specifically addressed as a recommendation by the
committee, and that is the resource issue. Although we didn’t ad-
dress it as a particular criteria, it was very, very understood by the
committee that for the State and local laboratories there was a lack
of resources, whether it be money, staffing, training or equipment
necessary to promote and maintain strong forensic science systems.
As you are acutely aware right now, states are now in a fiscal cri-
sis. I would submit that laboratories and medical examiners’ offices
have been in a fiscal crisis for a number of years. This is nothing
new for us. Further, the funding from the Federal Government has
really been focused overwhelmingly to one discipline, and that is
DNA. What I would like to say as an individual is, make it very
clear that we are asking for funding for the full breadth of the fo-
rensic science disciplines but not to the exclusion of DNA. In other
words, we are saying very clearly, don’t take the DNA money and
give it to everybody else, keep all the disciplines funded and sup-
ported. I want to make that very, very clear because in a lot of
issues that is a misunderstanding.

Under the category of research, the committee determined that
the forensic science disciplines need further research to provide the
proper underlying validation for some of the methods in use and
to provide the basis for more precise statements about their reli-
ability and precision. The report clearly states that there is a value
in many of the disciplines addressed that the forensic science com-
munity itself has been stating for more than a decade. In order to
accomplish this we need more funding for research and a stronger,
broader research base. Disciplines based on biological or chemical
analysis such as toxicology, drug analysis, some trace-evidence dis-
ciplines such as explosives, fire debris, paint and fiber analysis are
all well validated and shouldn’t be in the same category as the ex-
perience-based disciplines such as fingerprints, firearms and tool
marks and other pattern recognition types of analysis. We need
studies, for instance, that look on a large population of fingerprints
and tool marks just to qualify how many sources might share simi-
lar features. Similarly, we need more research on the issues of con-
text effect and examiner bias.

In standardization, for example, one of the issues was that lab-
oratories need to be mandatorily accredited. During our reviews,
we found that there are approximately 400 laboratories—publicly
funded laboratories in the United States, but 320 of them are al-
ready accredited so it is not like the laboratories aren’t espousing
this idea, and the same thing for the not-mandatory certification.
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There are a significant number of individuals who are voluntarily
being certified.

The primary conclusion was that the forensic science enterprise
doesn’t have a unified plan. It needs strong, fresh, national direc-
tion. Strong leadership is needed to adopt and promote aggressive
long-term agenda to strengthen forensic science. Our report strong-
ly urges Congress to establish a new independent institute of foren-
sic science to lead the research efforts, establish and enforce stand-
ards for forensic science professionals, and oversee education. Now,
I understand that NIST [National Institute of Standards and Tech-
nology] serves that purpose to a certain extent and we all agree
that NIST does serve a very important purpose. It does have exper-
tise in standardization and experience in a number of those types
of issues for establishing coherent laboratory practices and report-
ing professionalism, codes of ethics and so forth. What NIST
doesn’t have is all the package, and as the committee reviewed all
the existing entities, nobody has the global experience necessary to
complete the package, to give all the planning. There are bits and
pieces in every one of them, nobody has that, and the key is that
whatever entity this is has to be something that is new in the
sense that the fear is if you put it in an existing entity or under
an existing agency, they will tend to create the new entity in their
own image and likeness, if you will. In other words, they will con-
tinue doing things the way they do, and what we really need is
fresh thinking, new thoughts, new issues to be addressed.

I will finish up quite quickly here now. Mr. Chair and Members
of the Committee, I would like to thank you for the opportunity to
come here today. I would like to conclude by quoting a part of our
study which I believe is one of the most important statements and
findings we had. “Numerous professionals in the forensic science
community and the medical examiner system worked for years to
achieve excellence in their fields, aiming to follow high ethical
norms, develop sound professional standards, ensure accurate re-
sults in their practices and improve the processes by which accu-
racy is determined. Although the work of these dedicated profes-
sionals has resulted in significant progress in the forensic science
disciplines in recent decades, major challenges still face the foren-
sic science community.”

I thank you for your time. I will be pleased to answer any ques-
tions you have.

[The prepared statement of Mr. Marone follows:]

PREPARED STATEMENT OF PETER M. MARONE

Good morning, Mr. Chairman and Members of the Committee. My name is Pete
Marone. I am Director of the Commonwealth of Virginia’s Department of Forensic
Sciences and a member of the Committee on Identifying the Needs of the Forensic
Science Community of the National Research Council. The Research Council is the
operating arm of the National Academy of Sciences, National Academy of Engineer-
ing, and the Institute of Medicine of the National Academies, chartered by Congress
in 1863 to advise the government on matters of science and technology. Our study
was sponsored by the National Institute of Justice at the request of the Senate Ap-
propriations Committee.

This study, as you know, was requested by Congress at the urging of the Crime
Lab Community itself. The charge was (1) assess the present and future resource
needs of the forensic science community, to include State and local crime labs, med-
ical examiners, and coroners; (2) make recommendations for maximizing the use of
forensic technologies and techniques to solve crimes, investigate deaths, and protect
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the public; (3) identify potential scientific advances that may assist law enforcement
in using forensic technologies and techniques to protect the public; (4) make rec-
ommendations for programs that will increase the number of qualified forensic sci-
entists and medical examiners available to work in public crime laboratories; (5) dis-
seminate best practices and guidelines concerning the collection and analysis of fo-
rensic evidence to help ensure quality and consistency in the use of forensic tech-
nologies and techniques to solve crimes, investigate deaths, and protect the public;
(6) examine the role of the forensic community in the homeland security mission;
(7) [examine the] inter-operability of Automated Fingerprint Information Systems;
and (8) examine additional issues pertaining to forensic science as determined by
the Committee. The reason the community asked for this study was due to the fact
that the focus of the Federal Government has been on the single discipline of DNA.
The community, including myself, knew that the other disciplines and the state of
our system needed to have further resources and assistance from the Federal Gov-
ernment. In my testimony today I will simplify, due to time, our report—Strength-
ening Forensic Science in the United States: A Path Forward—into the scientific and
technical challenges that must be met in order for the forensic science enterprise
in the United States to operate to its full potential. Specifically, I will discuss them
in four classes of resources, research, standardization, and education, as these are
the primary challenges at this time. The report found that some of this work has
already been begun by forensic scientists, but that additional effort and coordination
are needed to carry it through.

The first element of the charge, while not specifically addressed in the form of
a recommendation, led to a clear committee understanding that in general, “for the
State and local laboratories there has been a lack of resources (money, staff, train-
ing, and equipment) necessary to promote and maintain strong forensic science lab-
oratory systems.” As I know you are acutely aware, the states are in a fiscal crisis.
As a State Crime Lab Director I know that this has in fact been the situation for
some time. As such, the State and local Crime Labs and the Medical Examiner com-
munity have not been receiving the funds they need, but the case load has been in-
creasing exponentially. Further, the funding from the Federal Government has been
focused overwhelmingly on the discipline of DNA, which is not our largest caseload.
The Congress has consistently put some funding in for the other disciplines but it
falls far short of what is necessary. I want to make it clear, Mr. Chairman, that
this is at the root of many of our issues and, speaking as an individual, I am asking
Congress to please put funding in at an adequate level for all of forensic science,
not just a single discipline.

Under the category of research, the committee determined that some of the foren-
sic science disciplines need further research to provide what the scientific commu-
nity commonly uses as the proper underlying validation for some of the methods in
common use and to provide the basis for more precise statements about their reli-
ability and precision. Because a method has not been sufficiently validated does not
make it invalid. In order to accomplish this, we need more funding for research and
a stronger, broader research base. The disciplines based on biological or chemical
analysis, such as toxicology, drug analysis, and some trace evidence sub-disciplines
such as explosives, fire debris, polymers to include paint and fiber analysis, are gen-
erally well validated and should not be included in the same category as the more
experience-based disciplines, such as fingerprints, firearms and toolmarks, and
other pattern-recognition types of analysis. There are variations within this latter
group; for example, there is more available research and protocols for fingerprint
analysis than for bite marks. We need studies, for instance, that look at large popu-
lations of fingerprints and toolmarks so as to quantify how many sources might
share similar features. In addition to investigating the limits of the techniques
themselves, research is also needed on the effects of context and examiner bias.

In the realm of standardization and education our report raised concerns about
the lack of mandatory requirements for professional certification and for laboratory
accreditation and the variability in the way forensic science results are reported in
courts. I think it is critical to first understand that most in the forensic science com-
munity have already begun to move in the direction of accreditation; in fact the re-
cently published Census of Publicly Funded Crime Laboratories, 2005 stated that by
2005, 82 percent of the public laboratories were accredited. That number is even
higher today. But more can be done. Our report calls for certification that is based
on written examinations, supervised practice, proficiency testing, and adherence to
a code of professional practice. The report explicitly calls for the National Institute
of Standards and Technology, NIST, in collaboration with the proposed National In-
stitute of Forensic Science [NIFS] to be involved in setting standards for certifi-
cation and accreditation and in developing protocols and best practices for forensic
analysis, using existing programs as a basis. Assisting laboratories which have not
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yet been accredited is a lengthy process. Each policy and method must be reviewed
to determine if it is in compliance and, if not, what must be done to bring it into
compliance. This process can take a few years. That is not to say that the work done
by the laboratory is suspect during the process, but that the standards and criteria
are quite specific.

Our report’s primary conclusion is that the forensic science enterprise does not
have a unified plan and needs strong, fresh national direction. Strong leadership is
needed to adopt and promote an aggressive, long-term agenda to strengthen forensic
science. Our report strongly urges Congress to establish a new, independent Na-
tional Institute of Forensic Science to lead research efforts, establish and enforce
standards for forensic science professionals and laboratories, and oversee education
standards. Our committee carefully considered whether such a governing body could
be established within an existing agency, and determined that it could not. While
we recognize the difficulty with this task, we believe that the root of the struggles
this community has is the lack of federal support and guidance.

However, while we were impressed with the technical abilities of three NIST
staffers who briefed our committee, and in fact had a NIST scientist as a member
of our committee, we concluded that NIST does not have expertise in enough of the
essential areas to play the governance role that forensic science needs. First, while
NIST has a strong reputation in some aspects of forensic science, it would not be
seen by that community as a natural leader. In large part that is because the con-
text in which forensic science operates is unique. For example, forensic science must
make the most of whatever evidence has been collected, a situation that is not al-
ways amenable to prescriptive standards. And the recommended new federal entity
must be sensitive to the interplay between forensic sciences and the criminal justice
system, which is unfamiliar territory for NIST. Our report calls on the new entity
to lead an effort to remove public forensic laboratories from the administrative con-
trol of law enforcement agencies or prosecutors’ offices or be autonomous within
such agencies. That is likely to be a difficult task, one that requires knowledge of
relationships among those operations and between federal, State, and local jurisdic-
tions. It is a challenge to which NIST is not well suited.

As T already indicated, a key recommendation of our report is to build up the re-
search base and educational infrastructure that will enable forensic science to move
forward. NIST does not have much experience in establishing and running an extra-
mural research program, and its ability to stimulate new academic forensic pro-
grams and strengthen existing ones is untested. Another key requirement is to
strengthen the practices of forensic science. While NIST has great expertise in es-
tablishing laboratory standards, it has not previously taken on a task similar to
what is required for forensic science: establishing a coherent set of standards for
laboratory practice, reporting, and professionalism (including codes of ethics), along
with standards and practices for laboratory accreditation and professional certifi-
cation and incentives for their widespread adoption.

NIST does not have expertise in, and influence over, the medicolegal death inves-
tigation system, nor expertise in the issues that need to be addressed to strengthen
that system, a critical recommendation in our report.

However, the strongest reason for establishing a new independent entity is that
it could then be established according to the vision laid out in our report. If a new
institute is established as an arm of some existing entity, that entity will tend to
design it according to its own existing knowledge and experience, with whatever bu-
reaucracy or biases that entails. As an example of this very issue, a draft copy of
a white paper from NIST, provided to me by the staff of this committee regarding
the establishment of a National Institute of Forensic Science within NIST, lists a
number of actions it proposes to answer the recommendations of the NAS report.
However, what was not addressed at all in that proposal was how the existing ac-
creditation programs (both for laboratories and forensic science undergraduate and
graduate education programs), programs for certification of individuals, and the
technical protocols (although not mandatory) that are already in place through the
various scientific working groups (SWGs) and in use by many laboratories, would
serve as a basis for and be incorporated into the plan. There also was no indication
as to how laboratories would be supported in their efforts to meet these standards.

Mr. Chairman and Members of the Committee, I thank you for the opportunity
to come before you today. I'd like to conclude by quoting a part of our study which
I believe is one of the most important statements and findings we had:

“Numerous professionals in the forensic science community and the medical ex-
aminer system have worked for years to achieve excellence in their fields, aim-
ing to follow high ethical norms, develop sound professional standards, ensure
accurate results in their practices, and improve the processes by which accuracy
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is determined. Although the work of these dedicated professionals has resulted
in significant progress in the forensic science disciplines in recent decades,
major challenges still face the forensic science community.”

Again, thank you for your attention, and I will be pleased to answer questions.
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BIOGRAPHY FOR PETER M. MARONE

B.S. Chemistry, University of Pittsburgh, 1970
M.S. Chemistry, University of Pittsburgh, 1971

Pete Marone began his forensic career at the Allegheny County Crime Laboratory
in 1971 and remained in Pittsburgh until 1978 when he accepted a position with
the Virginia Bureau of Forensic Science. In 1998 he became the Central Laboratory
Director with the Division. On February 1, 2007 he was appointed Director of the
Virginia Department of Forensic Science. He is a member of the American Society
of Crime Laboratory Directors (ASCLD), American Academy of Forensic Sciences,
Mid-Atlantic Association of Forensic Scientists, Forensic Science Society, and the
International Association for Chemical Testing. He has served on the ASCLD DNA
Credential Review Committee and as the chair of the undergraduate curriculum
committee of the Technical Working Group for Forensic Science Training and Edu-
cation (TWGED), is a past Chair of ASCLD-LAB (Laboratory Accreditation Board).
He is a member of the Forensic Education Program Accreditation Commission
(FEPAC) for the American Academy of Forensic Sciences, and served on the Na-
tional Academy of Sciences Committee on Identifying the Needs of the Forensic
Science Community. He is currently Chair of the Consortium of Forensic Science Or-
ganizations (CFSO).

Chair Wu. Thank you, Mr. Marone.
Ms. Henderson, please proceed.

STATEMENT OF MS. CAROL E. HENDERSON, DIRECTOR, NA-
TIONAL CLEARINGHOUSE FOR SCIENCE, TECHNOLOGY AND
THE LAW; PROFESSOR OF LAW, STETSON UNIVERSITY COL-
LEGE OF LAW; PAST PRESIDENT, THE AMERICAN ACADEMY
OF FORENSIC SCIENCES

Ms. HENDERSON. Thank you, Mr. Chair and Members of the Sub-
committee. I was already introduced but I wanted to mention that
as the Director of the National Clearinghouse for Science, Tech-
nology and the Law, we have created the only searchable database
in the world of Raw science and technology information. As you
mentioned, I am also a Professor of Law and the immediate Past
President of the American Academy of Forensic Sciences, and in
fagt, two of the officers of the Academy are here in the audience
today.

I was an Assistant United States Attorney with extensive experi-
ence; I was also a founder of the Florida Innocence Project; and I
have more than 20 years of involvement in teaching and scholarly
writing on the interface of science and law. I am well aware of the
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importance of forensic science to the justice system and the nexus
between science and law is critical to forensic science. We therefore
have to recognize that the forensic overhaul which has been desired
by the NAS [National Academy of Sciences] committee with exten-
sive work, and I did go to four of the five hearings that they had,
requires a collaboration of all the stakeholders: attorneys and
judges, crime laboratory and technical personnel and the civil ex-
pert witnesses as well.

I believe we have really been presented with an opportunity to
make forensic science serve justice even more reliably and effec-
tively. This is the time to build better forensic science, but we must
be realistic in regard to the urgency of acting now and not permit-
ting defects identified in the report to go unaddressed, yet we have
to make the best use of available resources and go forward in a
measured and considered manner that creates sound and lasting
systems. I am therefore recommending a three-step approach.

One is immediate action using existing federal resources to ad-
dress scientific standards. Two, we need interim action which will
evaluate strategic policy decisions and strategies and explore inno-
vative solutions. Vision is needed. And then a long-term goal of cre-
ating a National Institute of Forensic Sciences [NIFS] as envi-
sioned by the [NAS] committee.

The urgent action, which I am going to go to first, is making the
best use of our existing resources. Many of the issues that were
identified in the report concern scientific foundation of disciplines
and subdisciplines in forensic science. The concerns range from,
and I quote, “Are these techniques fundamentally unsound” to,
while there is a body of evidence that the techniques are of value,
there is a lack of validation to the degree that has been established
in the introduction of DNA testing. There is an existing federal
agency well suited to the task, namely the National Institute of
Standards and Technology [NIST]. This is where we can begin.
NIST has a national role in promoting scientific standards and has
made significant contributions to the core science in several areas
of forensic science, although not in all areas of forensic science.

Now I would like to move on to the interim action. We need to
implement a program to address policy issues and focus on innova-
tive processes and these include, and I have to echo Pete, we need
research, much more of it. We need education, and it is not just for
the people who are in the crime laboratories, but for lawyers and
judges. We need, of course, to continue accreditation and
credentialing. We cannot be bridged with a Band-Aid, and I
brought crime scene Band-Aids to show you all. You can have one
later. All right. But, it is true a Band-Aid is not going to solve this
problem, but a bridge will, and I think that is one thing that we
have to look at. So these interim issues must be addressed, and in
fact, notably, I have to tell you, there are very few papers regard-
ing forensic science policy out there, and that is something else
that needs to be addressed as well. There is no established forensic
equivalent to think tanks like the Aspen Institute, and my objec-
tive in discussing these interim objectives with you is to emphasize
how important they are and the need for carefully thought out pol-
icy and strategic planning.
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The long-term action is to create a NIF'S, and I am very familiar
with NIFS in Australia. It took them 20 years to get off the ground.
And I talked to Alistair Ross, who is now the interim director, who
was the original director there, and I talked to him last night.
Many of the recommendations say this is great to have an over-
sight and coordinating body, but you really have to be practical,
and I have to say, that is one thing: I am practical. This committee
knows all too well the lengthy, you know, consultative processes
that will have to be undertaken if the government chooses to pur-
sue creating a NIFS in the United States. The process will not be
instant and will, as with the interim issues discussed above, benefit
from careful analysis of policy, strategic planning and implementa-
tion factors.

All right. So now I would like to talk about the overhaul, which
is what was recommended in the NAS report, and these are more
general considerations based on my personal experience both as a
law professor, a federal prosecutor and the Past President of the
American Academy of Forensic Sciences [AAFC], although as I
mentioned, I am not here as a spokesperson for the Academy, only
the president or the president-elect can speak. The lack of aca-
demic freedom in research and development results in a stifling of
forensic science. As long as the overwhelming body of forensic
science does not challenge itself or respond to the voices of all its
stakeholders, especially the legal community which is a primary
stakeholder, we won’t move forward. I do have great hope, though,
for forensic science. In fact, my theme while I was the President
[of AAF'S] was, Forensic Science: Envisioning and Creating the Fu-
ture. AAFS, I have to tell you, has recognized education,
credentialing accreditation, and we actually raised more than
$300,000 last year for forensic science research because I knew,
and I think all of us knew, it was a priority. And we have really
welcomed the NAS report, and under President Tom Bohan, who
is in the audience here, we will continue to champion changes to
the forensic landscape.

So how do we make significant changes? We can draw an anal-
ogy with the race to the Moon. The Space Age had catastrophes
just like forensic science, but its successes came because there was
a stretching, but achievable goal and scientists and engineers at
NASA could apply themselves to delivering successful outcomes.
Give forensic science the same target and we will see even more
progress than has been achieved so far. Challenging the status quo
is as important as a unified commitment to a clear set of objectives
and a strategic plan. We must identify innovative approaches. It is
very key to be strategic. Innovation is a cultural issue as much as
one of the infrastructure and a case can be illustrated by compari-
son to the medical model of education and research. Medical
schools in top-tier universities act as centers of excellence and a
second opinion is allowed, in fact expected. By contract, forensic
science sometimes responds defensively to criticism and regards re-
quests for a second opinion as a slight and not as a tool to encour-
age interaction with stakeholders. I have to say, Representative
Gordon, the Chair of the House Committee on Science and Tech-
nology, has reminded us that scientific progress occurs when we
foster the open exchange of ideas and information. That is excellent
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advice and could form the basis of a goal of collaboration between
all our stakeholders, and President Obama has also pledged to
place science at the top of the national agenda commitment, and
that is something we in forensic science embrace.

I would like to thank the Committee for the opportunity to ad-
dress you and your serious consideration of the report.

[The prepared statement of Ms. Henderson follows:]

PREPARED STATEMENT OF CAROL E. HENDERSON

Mr. Chairman and Members of the Subcommittee:

My name is Carol Henderson. I am the Director of the National Clearinghouse
for Science Technology and the Law (NCSTL), which is a program of the National
Institute of Justice. Through my leadership of NCSTL, I have been responsible for
creating the only searchable database on science, technology and law information
in the world. I am a Professor of Law at Stetson University College of Law, and
the immediate Past President of the American Academy of Forensic Sciences. As an
Assistant United States Attorney with extensive experience, a founder of the Florida
Innocence Project, and more than twenty years of involvement in teaching and
scholarly writing on the interface between science and law, I am well aware of the
importance of forensic science to the justice system. The nexus between science and
law is critical to forensic science. We therefore have to recognize that the “forensic
overhaul” desired by the NAS Committee on Identifying the Needs of the Forensic
Sciences Community requires the collaboration of all stakeholders: attorneys and
judges, crime laboratory and technical personnel, and civil expert witnesses.

We have been presented with an opportunity to make forensic science serve jus-
tice even more reliably and effectively. This is the time to build better “forensic
science.” However, we must be realistic in regard to the urgency of acting now and
not permitting defects identified in the report to go unaddressed, yet make the best
use of available resources and go forward in a measured and considered manner
that creates sound and lasting systems.

I am therefore recommending a three-step approach:

* immediate action that uses existing federal resources to address scientific
standards;

* interim action to evaluate strategic policy directions and strategies and ex-
plore innovative solutions;

* a long-term goal of creating a National Institute of Forensic Sciences (NIFS)
as envisioned by the NAS Committee on Identifying the Needs of the Forensic
Sciences Community.

Urgent Action: Making the best use of existing resources:

Many of the issues identified in the report concern the scientific foundation of dis-
ciplines and sub-disciplines in forensic science. The concerns range from “are these
techniques fundamentally unsound” to “while there is a body of evidence that the
techniques are of value, there is a lack of validation to the degree that has been
established in the introduction of DNA testing.”

There is an existing federal agency well-suited to the task, namely the National
Institute of Standards and Technology (NIST). NIST has a national role in pro-
moting scientific standards, and has made significant contributions to the core
science in several areas of forensic science. Its successes include advancement of the
fundamental science of forensic DNA testing, fundamental work on AFIS systems,
and major contributions to firearms comparisons. These bring together areas defined
at various points in the NAS report as being the new scientific gold standard of fo-
rensic testing (DNA) and areas that are badly in need of fundamental research to
provide a valid scientific basis to support decades of technical experience
(fingerprinting and firearms/tool mark examination). NIST also has a well-deserved
reputation for independence—a recurring concern of the NAS panel.

Interim Action: Implement a program to address policy issues and focus on
innovative processes:

The corollary to the need for rapid action and using existing resources such as

NIST to address scientific standards, is that the wider issues such as those of the

independence of crime laboratories and encouraging education, research, accredita-
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tion and credentialing, require very careful development and consideration. For ex-
ample, more than 90 percent of the Nation’s crime laboratories are housed in law
enforcement agencies. Any effort to change that will have major budgetary and oper-
ational consequences. We need to be certain that such action is founded in fact and
that the change will produce the benefits expected. The very fact that more than
90 percent of the Nation’s crime laboratories are administered from within law en-
forcement agencies means that sophisticated models and analysis will be needed to
prove the case.

Accreditation has already been addressed in the forensic community. There are
established programs that provide accreditation to international standards and that
have been accepted by the great majority of forensic science service laboratories, and
indeed, as is recognized in the report, some states require their forensic science lab-
oratories to be accredited. There are also existing certification programs in the fo-
rensic community, but there are no mandatory requirements and the response of
public and private laboratories has been sketchy. The courts also have a vital say,
with their role as gatekeepers of admissibility. The whole question of federal, State
and local recognition, creation and funding of registration bodies, and the definition
of meaningful certification standards is another case where a considered policy re-
view is required to prevent waste of resources and miss-steps in implementation.

The report identified shortcomings in research, education, and standards of prac-
tice in the Nation’s crime labs. In-depth research and analysis of options leading to
strategic policy and implementation plans is needed. The infrastructure to address
the absence of a national research agenda in forensic science does not exist; the gap
between service standards and high quality and life-long education cannot be
bridged with a band-aid; and realization of the committee’s recommendation to cre-
ate a National Institute of Forensic Science (NIFS) as an independent oversight and
coordinating body is a long-term issue.

These interim issues must be addressed, notably papers regarding forensic science
policy are marked by their absence. There is no established forensic equivalent to
think tanks like the Aspen Institute, for example. My objective in discussing these
interim objectives with you is to emphasize their importance and the need for care-
fully thought-out policy and strategic planning.

Long-term action: Create a National Institute of Forensic Science (NIFS):

Many of the recommendations of the NAS Committee on Identifying the Needs
of the Forensic Sciences Community center on NIFS as an oversight and coordi-
nating body, and defer action to NIFS. However, it took more than 20 years from
articulation of the concept before there was an operational NIFS in Australia. This
committee knows only too well the lengthy consultative processes that will have to
be undertaken if the Government chooses to pursue creating a NIFS in the United
States. The process will not be instant and will, as with the interim issues discussed
above, benefit from careful analysis of strategic policy and implementation factors,
leading to a policy and implementation plan.

The focus of the make-over

I would like to turn now to more general considerations based on my personal ex-
perience as a law professor, federal prosecutor and Past President of the American
Academy of Forensic Sciences (AAFS). There is a tendency for crime laboratory ad-
ministration to be conservative, and its ability to foster communication, collabora-
tion and innovation probably suffers—as alluded to in the report—from the absence
of a meaningful university presence in forensic science. The lack of academic free-
dom in research and development results in stifling of forensic science. As long as
the overwhelming body of forensic science does not challenge itself or respond to the
voices of all its stakeholders, especially the legal community which is its primary
stakeholder, we will not move forward.

I have great hope for the future of forensic science. In fact, my theme while I was
President of the AAFS was “Forensic Science: Envisioning and Creating the Fu-
ture.” AAFS has recognized the importance of education and credentialing by cre-
ating a Forensic Science Programs Education Committee and the Forensic Speciali-
ties Accreditation Board to review the quality of forensic education programs and
assess boards or organizations that certify individual forensic scientists or other spe-
cialists. The Forensic Sciences Foundation during my presidency of AAFS raised
more than $300,000 to support research. AAFS has welcomed the NAS report and
under President Tom Bohan will continue to champion changes to the forensic land-
scape.

These initiatives are a start, but how can we make the significant changes that
are needed? We can draw an analogy with the race to the Moon. The space age had
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its catastrophes just like forensic science, but its successes came because there was
a stretching but achievable goal and the scientists and engineers at NASA could
apply themselves to delivering successful outcomes. Give forensic science the same
target and we will see even more progress than has been achieved so far. Challenge
to the status quo is as important as a unified commitment to a clear set of objectives
and a strategic plan.

Identifying innovative approaches is therefore a key strategic issue: forensic
science will not be made better by providing increased funds to do more of the same
things that have led it to where it is. “Innovation” is a cultural issue as much as
one of infrastructure and the case can be illustrated by comparison to the medical
model of education, research and service delivery. Medical schools in top tier univer-
sities act as centers of excellence that truly advance medical science, including the
critical role of transition from student to resident to faculty, with an on-going com-
mitment to professional development and research. The “second opinion” is a nat-
ural and accepted part of medical practice. Centers of excellence attract independent
and critical minds, ever seeking to find new and better diagnostic and therapeutic
tools. By contrast, forensic science sometimes responds defensively to criticisms and
regards requests for a “second opinion” as a slight and not as a tool to encourage
interaction with stakeholders.

Rep. Bart Gordon, the Chairman of the House Committee on Science and Tech-
nology, has reminded us that “Scientific progress occurs when we foster the open
exchange of ideas and information.” That is excellent advice and could form the
basis of a goal of “Collaboration between all stakeholders to build, by 2014, a solid
foundation from which reliable scientific and technologic services can be provided
to the whole of the justice system.” President Obama has pledged to place science
at top of the national agenda, a commitment that we in forensic science embrace.

Summary:

In closing, I thank the Committee for the opportunity to address you and for your
serious consideration of the report of the NAS Committee on Identifying the Needs
of the Forensic Sciences Community. As we move forward we have to be conscious
of the need for action, tempered by awareness of the current economic situation and
by the importance of responding to the opportunity given to us by the NAS report
in a way that will result in lasting and effective solutions. To that end, I have rec-
ommended a three-stage approach:

« Immediate action that uses existing federal resources to address scientific
standards

« Interim action to evaluate strategic policy directions and strategies, and ex-
plore innovative solutions to areas such as education and research, and

* Long-term action to create a National Institute of Forensic Science (NIFS).
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Chair Wu. Thank you, Ms. Henderson.
Mr. Hicks, please proceed.

STATEMENT OF MR. JOHN W. HICKS, DIRECTOR, OFFICE OF
FORENSIC SERVICES, NEW YORK STATE DIVISION OF CRIMI-
NAL JUSTICE SERVICES (RET.; FORMER DIRECTOR, FBI
LABORATORY

Mr. Hicks. Thank you, Mr. Chair and Members of the Sub-
committee. Thank you for the opportunity to be here to provide my
perspectives on this whole study today.

As Mr. Marone did, I tried to group the 13 recommendations of
the National Academy of Sciences’ study into four categories. My
categories are very similar to his, the first category being methods
development and standardization. I think this is probably the most
critical area where the needs are severe right now. The other cat-
egory, laboratory accreditation and quality assurance, the third cat-
egory, research and training, and the fourth, resource require-
ments, and those latter three categories Congress has already un-
dertaken a number of initiatives that have helped the laboratories
considerably under the DNA backlog programs and the Paul
Coverdale Forensic Science Improvement Program. In my experi-
ence working with New York State over the last eight years, we
had 22 laboratories operating within that state, and I can tell you
that each of these laboratories benefits substantially from that, and
relies on those funds to continue to improve their programs and op-
erations. They are critical programs and I would hope that they
would be continued.

Of course, the confidence in DNA technology was brought about
in large part because the underlying developmental work that was
done. We were fortunate at the time that work took place that it
was a brand-new technology. It was quickly recognized, the signifi-
cance and importance of the technology, for forensic science and so
we had many agencies come together. The FBI, the National Insti-
tute of Justice and NIST [National Institute of Standards and
Technology], among those agencies working with commissions and
others around the country spent an enormous number of hours try-
ing to work and address the various implementation issues. It
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Wasn’t efficient but it did seem to get us to the right place in the
end.

Of course, the National Academy committee expressed concerns,
as Mr. Marone pointed out, with a lot of pattern recognition types
of things: firearms identification, fingerprint matching, and so
forth. I think it is significant to note that NIST has played an im-
portant role in those functions. They did a big study not only with
respect to DNA technology, but did a huge study with respect to
the Automated Fingerprint Identification System, which helped to
identify the standards to help the system work more efficiently.
And of course, that is a system relied upon every minute of every
day by every police department in the country to carry out its
work. They also performed a very helpful study with respect to a
firearms database system to capture fired ammunition components
and the image data from the markings on those bullets and data,
and that has resulted in what is now called the NIBIN, National
Integrated Ballistics Identification Network, and it is used widely
by firearms examiners around the country. It is a good training
tool to help begin to maybe generate leads in ongoing investiga-
tions. So NIST has played an important role in those two. Of
course, with respect to toxicology and chemistry and general ana-
Iytical services, NIST routinely provides standards that are used
for traceability and quality control purposes when in those oper-
ations.

From my perspective, I think an expanded role for NIST rep-
resents the most effective and efficient way to bring about needed
improvements in the forensics community. It would bring focus and
it would draw on their core competencies, which of course relate to
standards development and validation of work. I suspect there is
a lot of work out there that if brought together—existing work out
there brought together and sort of examined closely under great
scrutiny, some NIST studies put together to round out the avail-
able data, I suspect that many of the troublesome questions that
the Academy report found might be addressed fairly quickly
through an organization like NIST.

It would be helpful, of course, for NIST to—I think the DNA
model, while not necessarily all that efficient, did draw on collabo-
ration between federal agencies that have some competencies in
this area and had connections with the community. I think it would
be very important of course for NIST to expand its relationship
with the forensic community. One of the things that has evolved
over the last few years has been what are called scientific working
groups. And these are typically experts in different disciplines
brought together to share their concerns and questions and issues
that come up and it has been a very productive way to help pro-
mote standards. In fact, many of those groups have defined their
own—started putting together information that helps define what
the operating standards and procedures should be for their dis-
ciplines. What would be helpful is to expose these data to some
good, heavy, rigorous scientific scrutiny as well.

So I think I will conclude with that. As I said, my perspective
is that NIST provides an opportunity here to really help in the
area which I think is the greatest need, and that is focusing on the
standards development and the standardization aspects.
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[The prepared statement of Mr. Hicks follows:]

PREPARED STATEMENT OF JOHN W. HICKS

Mr. Chairman and Members of the Subcommittee, thank you for the opportunity
to appear before you today and to offer my perspective on the findings and rec-
ommendations found in the recently released report of the National Academy of
Sciences (NAS), Strengthening Forensic Science in the United States: A Path For-
ward. The Academy was given a broad charge to assess the state of forensic prac-
tices across the country and to make recommendations for improvement. In addition
to traditional forensic laboratory services, the scope of its review included functions
of medical examiners and coroners in determining cause and manner of death.

The recommendations found in the NAS report fall into four broad categories:

(1) methods development and standardization; (2) laboratory accreditation and
quality assurance; (3) research and training; and (4) resource needs. As described
briefly below, a number of congressional initiatives over the past few years have di-
rected much needed attention to resource needs and to forensic laboratory quality
improvement issues, including laboratory accreditation and staff training. It is rec-
ommended that support for these initiatives be continued. It is clear, however, that
additional steps are needed to address critical concerns related to methods develop-
ment and validation, especially for forensic disciplines other than DNA analysis.

With regard to the forensic use of DNA technology, Congress has authorized a se-
ries of programs that provide resources needed to meet the unprecedented demand
for testing services. These programs are administered by the National Institute of
Justice and are intended to help eliminate testing backlogs and reduce case turn-
around times, to provide defendants with access to post-conviction DNA testing, and
to help assure that the technology is used effectively to identify missing persons.

With regard to “non-DNA” forensic laboratory services and medical examiners,
legislation was enacted in 2000 which created the Paul Coverdell Forensic Science
Improvement Program which awards grants to states and units of local government
to help improve the quality and timeliness of forensic science and medical examiner
services. Among other things, the Coverdell program calls for laboratory accredita-
tion by recognized accrediting bodies and provides for staffing and training needs.
To assure transparency in laboratory operations, especially when problems may be
indicated, Coverdell also requires that there be an independent entity with author-
ity to investigate allegations of malfeasance or misconduct by laboratory personnel.
While working in New York State, it has been my experience that these programs
have been effective in bringing needed improvements to the 22 State and local fo-
rensic laboratories across the State. It is strongly recommended that support for
these programs be continued and expanded.

In the Senate report that led to the NAS study, and in the NAS report itself, fo-
rensic DNA technology was set apart from other forensic disciplines in terms of
what is known of the robustness of the underlying research and the methods valida-
tion work that was conducted to support its applications in the criminal justice sys-
tem. The confidence in forensic DNA technology is the result of the considerable ef-
forts of scores of scientists in the public and private sectors, working with academic
researchers and forensic science practitioners, to assess, validate and optimize the
various DNA testing methods in use today. A national Technical Working Group
was formed at the outset to facilitate communication among forensic practitioners
and help advance the technology in a coordinated way. The Technical Working
Group on DNA Analysis Methods (TWGDAM) was specifically cited in the DNA
Identification Act of 1994 which authorized CODIS, the national DNA Database.
This effort was driven by Congressional leaders and agency administrators who rec-
ognized the importance and potential of this emerging technology as an identifica-
tion tool to solve crimes and assure justice in the courts. High level support and
direction was essential to maintain a focus that would assure the standardized
methods necessary for data compatibility to enable the mutual sharing of informa-
tion. Key federal agencies that contributed to the development and validation of fo-
rensic DNA technology include the Federal Bureau of Investigation (FBI), the Na-
tional Institute of Justice (NIJ) and the National Institute of Standards and Tech-
nology (NIST).

The NAS Committee expressed concern over the apparent lack of systematic re-
search to validate the basic premises and techniques for forensic disciplines that
have been in practice since before the emergence of DNA technology. Disciplines
which drew particular attention in their report are those that rely, in large part,
on pattern recognition techniques such as those used in the examination of finger-
prints; firearms and fired ammunition components; tool marks; and handwriting,
among others. For these and other “non-DNA” forensic techniques that are widely
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used today, it would be helpful to identify and gather existing empirical studies, to
conduct other studies as deemed necessary to update or supplement these data, and
to put the information in a form that is readily disseminated within the relevant
forensic and scientific communities. Based on these studies, appropriate standards
should be developed or updated to assure the use of uniform and scientifically vali-
dated examination techniques by forensic practitioners. These appear to be areas of
study for which the core competencies found in NIST are particularly well suited.

While perhaps best known for its work in industry, NIST has been actively in-
volved with elements in the forensic community over the past decade and has made
important contributions working collaboratively with other federal agencies, indus-
try and academia. For example, the agency undertook a number of inter-laboratory
and other studies pertaining to individual markers used in DNA identification
which have helped guide the successful development and forensic application of this
revolutionary technology. The results of these efforts are in daily use in public and
private forensic DNA laboratories and NIST scientists have presented their work in
academic courses in order to prepare the next generation of forensic scientists. They
have also provided in-service training sessions and in addition, seminars at profes-
sional meetings across the country.

NIST has also performed studies designed to validate and improve the perform-
ance of large data systems used in criminal justice applications such as the Auto-
mated Fingerprint Identification System (AFIS), a vital system in continuous use
by law enforcement and other agencies to resolve personal identification issues, and
the National Integrated Ballistics Identification Network (NIBIN) which correlates
imaged data from bullets and cartridge casings recovered during the course of crimi-
nal investigations. NIST provides standard reference materials for use by labora-
tories in private industry as well as public laboratories (including forensic labora-
tories). As new technologies continue to emerge with potential applications in foren-
sic laboratories, NIST is uniquely positioned to facilitate communications between
the forensic community and private industry to assure the timely and appropriate
development and production of laboratory equipment, reagents and other supplies
needed for implementing new techniques.

An expanded role for NIST represents the most effective and efficient way to
bring about needed improvements in the forensic science community and to assure
appropriate focus in the development of new technology opportunities that emerge
in the future. The activities described above, and others that can be cited by officials
from NIST, clearly demonstrate the agency’s unique competencies which can be
brought to bear more widely in the forensic community not only to validate current
methods and practices, but also to define a structure which can guide a long-term
process of continuous improvement. The DNA experience provides a useful model
and a framework upon which to build. This framework includes working with other
federal agencies such as the FBI and NIJ, and engaging established Scientific Work-
ing Groups for specific forensic disciplines. If charged with this role by Congress,
it would be expected that NIST would establish a coordinating body to provide over-
sight and direction to the effort. This body might include officials from the criminal
justice and crime laboratory communities, key professional associations, and estab-
lished accrediting organizations such as the American Society of Crime Laboratory
Directors—Laboratory Accreditation Board (ASCLD/LAB) and the American Board
of Forensic Toxicology (ABFT).
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nal justice applications. He was appointed by Governors Pataki and Spitzer to the

Commission on Forensic Science, is a member of the American Academy of Fo-
rensic Sciences and the American Society of Crime Laboratory Directors. He is a
former board member of the National DNA Advisory Board. Mr. Hicks holds a Bach-
elor’s Degree in Chemistry from Arkansas State University and a Master’s Degree
in Public Administration from the University of Southern California. He completed
the Program for Senior Managers in Government at the John F. Kennedy School
of Government, Harvard University, and the FBI Executive Development Institute.

Chair Wu. Thank you very much, Mr. Hicks.
Dr. Downs, please proceed.

STATEMENT OF DR. JAMES C. UPSHAW DOWNS, FORENSIC PA-
THOLOGIST/CONSULTANT, COASTAL REGIONAL MEDICAL
EXAMINER, GEORGIA BUREAU OF INVESTIGATION

Dr. DowNs. Chair Wu, distinguished Committee Members, it is
indeed an honor and a privilege to be before you today. I speak
today as a GBI [Georgia Bureau of Investigation] employee, a
board-certified forensic pathologist, and former Director of the Ala-
bama Department of Forensic Sciences, where I saw firsthand a lab
system go from square one to full accreditation while facing a
crushing backlog. Most importantly, I speak as a son who lost a
mother suddenly and had to wait for answers, and when those an-
swers came it left many in my family with more questions than sol-
ace.

I think the take-home lesson from the NRC [National Research
Council] report is nothing we didn’t already know. For years we
had seen the initially maligned discipline of forensic DNA identi-
fication benefit from a focused look at the potential and the short-
comings of the science. Although some had been skeptical, espe-
cially at first, the end result was wide acceptance of the reliability
and the validity of DNA science. We within the rest of the forensic
system eagerly sought an independent assessment of where we all
stood. The NRC report is, as Paul Harvey would say, “the rest of
the story”: overall, we are doing well but there is some room for
improvement.

Of the recommendations in the report, there is little but agree-
ment on almost everything. Most involved in the process feel stand-
ardization of reports and terminology, research into underlying
principles and validity, addressing potential bias and error, estab-
lishment of testable metrics, proficiency testing, accreditation, cer-
tification, quality assurance, ethics, enhanced forensic education,
and database inter-operability are all good things. The question
today is how NIST might fit into the forensics picture.

Certainly I don’t think anybody would doubt the technical merits
of NIST and their track record of unparalleled success in regards
to analytical laboratory standards. Their greatest strength lies in
accuracy and precision—the metrics of testing. The NRC specifi-
cally reaches out, as it should, to NIST to partner in relevant areas
where such measurement and testing are key considerations. Thus,
in areas like standardization, research, underlying principles, va-
lidity, potential bias and error, et cetera, NIST can, and should, be
involved. However, the day-to-day application of forensic testing
means working with less-than-optimal and highly variable case-
specific evidence and trying to obtain the best possible test results,
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then reporting those findings to the appropriate entities. NIST is
primarily a laboratory science body which does not fit well into the
NRC call for significant research in the entirety of the forensics
realm. The NIST excellence in laboratory standards and metrics
does not translate well into the larger issues of accreditation and
certification, practitioner professionalism, or administrative areas.
Nor, quite honestly, is there likely to be buy-in from the forensic
practitioners if they [NIST] did become more involved. We already
have accreditation and certification. We have standard operating
procedures in place. I don’t think we need to reinvent the wheel.

Another concern that I have is, unfortunately, I think that NIST
lacks an established history with regards to the complexities and
intricacies of interactions of law enforcement, legal, and govern-
mental entities so vital to the effectiveness of the forensic system
as a whole. A related question would be: exactly under what
branch of government is there a best fit for forensics? An important
point here is while we may be scientists, those who use our reports
are oftentimes not. They are judges, prosecutors, defense counsel,
police, sheriffs, and civilians. They all share one key concern: they
want an accurate, reliable answer and they want it quickly. These
customers have different, sometimes not entirely interrelated
needs. Does the investigative aspect of law enforcement needs or
the adversarial tenor of the court determine how a case is to be
analyzed? Unfortunately, questions are far easier than answers.

The same NRC that conducted this report called for
professionalization of forensics, specifically death investigation, be-
fore, through the National Academies. The last time in 2003, but
also a little further back—in 1928 and again in 1932. Perhaps it
isn’t surprising to see that change is slow to come. After all, what
is 80 years that we have been waiting compared to an office, spe-
cifically the coroner, that dates to the 900s and was reformed in
1194. Those who live in the past are destined to stay there. I think
the NRC was wise in recognizing that none of their goals, however
well intentioned, can come about overnight. There are serious chal-
lenges, both jurisdictional and legal, to overcome.

Independence is also an important consideration. Within my
agency, we are operationally independent, as it should be, and as
the text of the NRC report clearly defines. I have testified many
times before from the stand that I am neither pro-prosecution nor
pro-defense, I am pro-truth. I don’t have a dog in the fight. The ad-
versaries in the courtroom are the attorneys. I am their guest.

In closing, I think the path forward for all forensic scientists as
outlined in the National Academy of Sciences’ report is best served
by that old adage, “good enough seldom is.” The American people
deserve better, and I think perhaps Sir William Gladstone best
summed it up: “Show me the manner in which a nation cares for
its dead and I will measure with mathematical exactness the ten-
der mercies of its people, their respect for the laws of the land and
their loyalty to high ideas.”

Thank you, Mr. Chair and Committee Members. I would be
happy to answer any questions.

[The prepared statement of Dr. Downs follows:]
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PREPARED STATEMENT OF JAMES C, UPSHAW DOWNS

Chairman Wu and distinguished Committee Members, it is indeed an honor and
a privilege to appear before you today. As the lone Medical Examiner and death in-
vestigation professional among the witnesses, I believe I offer a unique perspective
on several of the issues raised in the National Research Council (NRC)’s report. I
speak here today as a practitioner, a board-certified Forensic Pathologist, and a
member of several professional organizations (including The National Association of
Medical Examiners (NAME)! and The American Academy of Forensic Sciences
(AAFS).2 T do not speak for these organizations but their views have certainly
helped shape my opinions. I speak as someone who has seen the pinnacles of inves-
tigative success the present system has to offer and one who has seen shameful mis-
takes. Most importantly, I speak as a concerned citizen who genuinely desires the
improvements the forensic sciences and all those who use those services deserve. I
speak as a son who lost a mother suddenly and had to wait for answers—and when
those answers came, it left many in my family with more questions than solace. For
my father, he experienced the same fate a generation earlier when his mother had
no examination conducted as a lay investigator deemed it “unnecessary.”

I was asked to review the scientific and technical issues raised by the NRC Report
on Forensic Sciences and how the National Institute of Standards and Technology
might fit into that picture. I should like to address my remarks primarily to the
discipline of Forensic Pathology and medicolegal death investigation (see rec-
ommendation #11), which I see as a microcosm of the issues involving the forensic
Sciences as a whole. I think that perhaps Sir William Gladstone best summed it
up: “Show me the manner in which a nation cares for its dead and I will measure
with mathematical exactness the tender mercies of its people, their respect for the
laws of the land, and their loyalty to high ideals.”

The focus of the entire “status of forensics” to me comes down to uniformity and
best practices (see NRC recommendation #2). A different quality of death investiga-
tion should not depend on where one has the misfortune of dying. Surviving family
members and the courts should not be forced to wait because a motor vehicle crash
victim didn’t quite make it over the State line to a better jurisdiction. In order to
ensure that all forensic autopsies are created equal, NAME developed and imple-
mented Forensic Autopsy Performance Standards in 2006.3 Experienced practi-
tioners formulated guidelines that were carefully considered and adopted by the
membership at large. The intent was to create a procedure whereby the technical
aspects of the performance of the forensic autopsy were consistent from jurisdiction
to jurisdiction in order to guarantee a quality product. Are there very real and very
serious problems when best practices are not followed? One need only look at re-
cent%5 events regarding autopsies by un-boarded, non-Forensic Pathologist exam-
iners to see the consequences. Truly those who do not learn from the mistakes of
the past are destined to repeat them.

When Forensic Medicine is practiced as it should be—thoughtfully, completely, ac-
curately, and impartially—everyone benefits. The scientific foundation of medicine
is unquestioned. Medicine fought some battles similar to those pointed out in The
NRC report at the same point in the last century with end result being a revolution

1The National Association of Medical Examiners (NAME) is the national professional organi-
zation of physician medical examiners, medical death investigators and death investigation sys-
tem administrators who perform the official duties of the medicolegal investigation of deaths of
public interest in the United States. NAME was founded in 1966 with the dual purposes of fos-
tering the professional growth of physician death investigators and disseminating the profes-
sional and technical information vital to the continuing improvement of the medical investiga-
tion of violent, suspicious and unusual deaths. Growing from a small nucleus of concerned physi-
cians, NAME has expanded its scope to include physician medical examiners and coroners, med-
ical death investigators and medicolegal system administrators from throughout the United
States and other countries.

2The American Academy of Forensic Sciences is a multi-disciplinary professional organization
that provides leadership to advance science and its application to the legal system. The objec-
tives of the Academy are to promote education, foster research, improve practice, and encourage
collaboration in the forensic sciences.

3Forensic  Autopsy  Performance Standards, hitp://thename.org/index.php?option=
com _docman&task=cat _view&gid=45&Itemid=26

4CSI: Mississippi, A case study in expert testimony gone horribly wrong, http://
www.reason.com [ news | show |/ 122458.html

5Reason’s Reporting on Steven Hayne and Mississippi’s Criminal Forensics System, http://
www.reason.com [ news [ show [ 131242.html

6The Flexner Report and the Standardization of American Medical Education, http://
Jjama.ama-assn.org [ cgi/content/full /291/17/2139
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in medical education and practice.®:7 The net result was enhanced confidence in how
the science was applied. The other forensic disciplines are on a similar road to ours
but at several different points on their journeys. I think that, in general, the sci-
entific underpinnings are there but certainly the disciplines would benefit from a
more formal structured review. Look at it this way, a race car driver can be incred-
ibly proficient on the track. The net result of the NRC report is that the same racing
champion now has to go back and get a driver’s license to document that they can
in fact do what they already do so well.

All the efforts to improve medicolegal death investigation are designed to enhance
service delivery to those who rely on the results of the forensic autopsy. In addition
to the obvious impact Forensic Pathology has on the justice system, Medical Exam-
iners have important and sometimes under-recognized duties in public health, med-
ical research, and homeland security/mass disaster preparedness. Recognition of po-
tentially infectious diseases from the performance of the autopsy may assist to mini-
mize illness and death. Injuries found at autopsy were a large part of the develop-
ment of automotive seatbelts and airbags. By studying sudden deaths, certain com-
monalities may be found and medical science advanced. Our understanding of many
deaths, including those resulting from violence, can protect the living, for example
by identifying inherited diseases or dangerous drug combinations. In the arena of
disaster preparedness, the Medical Examiner is responsible for the medical inves-
tigation in mass fatality incidents, including identification of victims and the deter-
mination of the cause and manner of death—the Medical Examiner makes the ulti-
mate determination if a death was, in fact, a homicide. Another area in which the
Medical Examiner’s contributions may not be fully appreciated is one of the most
significant—as “family physicians to the bereaved” and providing closure to untold
numbers of surviving family members.

Quality is a goal, not a destination; as such one of the hallmarks of any good lab
is CQI—continuous quality improvement. NAME concurs with the NRC (see rec-
ommendation #2) that such quality is essential. As part of the NAME accreditation,
an office has to have a quality assurance program. Benchmarks of that quality were
demanded by the NRC report—certification and accreditation.

As physicians, Medical Examiners are well familiar with the necessities of per-
sonal qualification, to include licensure and medical specialty board certification. In
1933, American Board of Medical Specialties (ABMS) began medical specialty cer-
tification. Their motto says it all: “Higher standards. Better care.”

* Nearly 85 percent of all licensed physicians in the United States are certified
by at least one ABMS Member Board.

¢ Certification by an ABMS Member Board is widely recognized as the gold
standard in assessing physician qualification. Health care institutions, insur-
ers, physicians and patients use ABMS Member Board certification status as
an essential tool to judge that a physician has the knowledge, experience and
skills to provide quality health care within a given specialty.8

Pathologists have been certified in the sub-specialty of Forensic Pathology by the
ABMS for the past 50 yrs. NAME will only recognize a physician as a Forensic Pa-
thologist if they are certified in Forensic Pathology by the ABMS. Of the full mem-
bers of NAME, (85 percent have their specialty boards and (175 percent have their
sub-specialty boards.®

Just as we believe individuals should have certain basic credentials, so too should
lab systems. NAME pioneered the accreditation of medicolegal death investigation
systems, commencing formally in 1975. It has accredited offices in cities all over the
United States (such Atlanta, Miami, Los Angeles, and Houston); in State systems
(New Mexico and Georgia), and other nations (Singapore). We do have a way to go
yet, at present, only 49 Medical examiner Offices/systems are accredited with an-
other 11 in progress.l® Regardless, the recommendation that “All medical examiner
offices should be accredited” 1! is a good one. In addition, targeting limited available
funds (especially given the present budget constraints) is a good carrot to encourage

7Flexner Report . . . Birth Of Modern Medical Education, http://www.medicinenet.com/
script / main | art.asp?articlekey=8795

8ABMS FACT SHEET, hitp://www.abms.org/News_and_Events/Media _Newsroom /pdf/
ABMS _Fact _sheet.pdf

9R. Hanzlick & V. Weedn/National Association of Medical Examiners

10 National Association of Medical Examiners

11 Strengthening Forensic Science in the United States: A Path Forward, The National Acad-
emies Press, Washington, D.C., February 2009.

12 Ibid.

13 Ibid.
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compliance: “All federal funding should be restricted to accredited offices . . . or
[those] that demonstrate significant and measurable progress in achieving accredita-
tion within prescribed deadlines.” 12

Forensic pathologists are strong proponents of education and research. In addition
to attaining basic qualifications, in order to maintain licensure physicians are re-
quired to undergo continuing education, attaining a specific number of hours of
training annually (another general NRC recommendation). NAME holds two meet-
ings each year and the AAF'S one in order to provide the latest forensic medical ad-
vances to attendees from all medical specialties. The American Journal of Forensic
Medicine and Pathology, the official publication of NAME is the oldest professional
publication dedicated exclusively to the science of medicolegal death investigation.
The AAFS’ Journal of Forensic Sciences is a multi-disciplinary which includes pa-
thology/biology. These and other specialty journals present the latest advances in
the field, however, sorely needed ongoing research has been difficult to fund. I am
personally involved in studies in the field of child abuse and have to rely on the
generosity of one of my community’s non-profit hospitals to conduct tests that would
otherwise go undone. The NRC call “. . . to support research, education, and train-
ing in forensic pathology . . .”13 must be heeded if we are to keep pace with the
ever advancing field of clinical medicine and other scientific disciplines. Only by
making Forensic Pathology a continuously intellectually challenging discipline can
we attract the best and brightest to the field in order to make that promise of a
brighter future a reality. Guidance is needed, as indicated in the recommendation
that a medicolegal death investigation Scientific Working Group (SWG) to “. . . de-
velop and promote standards for best practices, administration, staffing, education,
training, and continuing education for competent death scene investigation and
postmortem examinations,” 14 to include new technologies. Directed group efforts
have produced vital information to provide high quality death investigation at
“every scene, every time.” 15 Similarly, training curricula targeted to the most dif-
ficult of death scenes, those involving infants16 have sought uniformity to the inves-
tigation of these tragic cases.

One of the more controversial among the NRC findings would be the conversion
to a nation-wide Medical Examiner system, replacing the existing political office of
coroner present in many jurisdictions. Professionalization death investigation has
been proposed by the same National Academies—most recently in 2003 through the
Institute of Medicine,'? but also a little further back by the in 192818 and again in
1932.19 Perhaps it isn’t surprising to see that change is slow to come, after all
what’s 80 years against an elected office dating to the 900’s and which made its
comeback in 1194!20 Those who live in the past are destined to remain there. In
that context, “the goal of replacing and eventually eliminating existing coroner sys-
tems” 21 can be seen as an attempt to improve a presently “adequately” functioning
system. We must recognize that the mission of the medicolegal investigation of
death has changed over the years. What used to be considered primarily a function
of the justice system (be it criminal or civil) is now much, much more: “The role
of medical examiners and coroners has evolved . . . to a broader involvement that
now significantly benefits the public safety, medical, and public health communities.
It is foreseeable that the public health role of medical examiners and coroners may
continue to grow and that, perhaps in the not too distant future, public health im-
pact will surpass criminal justice as the major focus of medicolegal death investiga-

121bid.

13 Ibid.

14 Ibid.

15Death Investigation: A guide for the Scene Investigator, http://www.ncjrs.org/pdffiles/
167568.pdf

16 Sudden, unexplained Infant death Investigation Curriculum Guide, http://www.cdc.gov/
SIDS /| PDF [508SUIDIGuidelinesSingles.pdf

17 National Research Council. Bulletin of the National Research Council, No. 64: The Coroner
and the Medical Examiner. Washington DC: National Research Council;1928.

18 Institute of Medicine. Medicolegal Death Investigation System: Workshop Summary. Wash-
ington DC: National Academy of Sciences; 2003.

19 National Research Council. Bulletin of the National Research Council, No. 87: Possibilities
and Need for Development of Legal Medicine in the United States. Washington DC: National
Research Council; 1932.

20 CROWNER: Origins of the Office of Coroner, Prof. Bernard Knight, CBE, http://
wwuw.britannia.com | history [ coroner1.html

21 Strengthening Forensic Science in the United States: A Path Forward, The National Acad-
emies Press, Washington, D.C., February 2009.



29

tion in the United States.”22 We can do better, but in order to do so, we must first
understand the issue.

Typically death investigation is handled at the State or usually local level. No two
systems are the same, even though many are similar. Of the 3,137 U.S. counties,
roughly one-third (960) are true Medical Examiner counties without Coroners. These
fall into four basic models: true State Medical Examiner (19 states—697 counties),
pure County Medical Examiner (two states—98 counties), pure District (Regional)
Medical Examiner (one state—67 counties), and sporadic (mixed) Medical Examiner
(14 states—98 counties).23 One problem is terminology—for example some states use
the term “medical examiner” but do not require that person to be a pathologist. In
short, in order to fix this one part of the overall “forensic system,” significant re-
structuring of operations and local, State, and federal laws would be required.

In common usage, the terms Medical Examiner and Coroner are used inter-
changeably by many. In reality, there is a world of difference. A Medical Examiner
in the purest sense is a physician, who after completing medical school continues
training four or five more years in the field of General (also known as “Hospital”)
Pathology. Following that, are one to two years of specialized subject matter train-
ing in Forensic pathology. Following that are an intensive three day written and
practical board examination in General Pathology followed by a one-day exam in Fo-
rensic Pathology. Compare that with the basic qualifications of the coroner, which
are election to the office, often without any medical background or training at all.
Their medical education is either on-the-job or yearly seminars on selected topics.
I ask you—should the unfortunate instance arise, whom would you prefer perform
this most important medicolegal examination on your loved one and then to testify
about it in court? Who should be in charge of that death investigation system? With
all due respect and with no offense intended, I do not believe a cab driver should
be directing brain surgery. NAME agrees with the NRC that “All medicolegal autop-
sies should be performed or supervised by a board certified forensic pathologist.”24
As of now, there are approximately 245 titular or de facto chief medical examiners
in the U.S. In reality, only (1160 of those meet NAME’s definition of a Forensic Pa-
thologist.25 There are only (400 active, full-time practicing Forensic Pathologists in
the U.S.26 In 2008 at the 126 Medical schools in the U.S. and 8,589 Medical Train-
ing Programs (representing 141 specialties) and 18,372 new medical students, only
37 new physicians entered the field of Forensic Pathology.27

Personally, I have worked with some excellent coroners who were dedicated and
diligent. I suggest we not throw the baby out with the bath water. It is obvious that
there insufficient Medical Examiners now and for the near-term future to simply
flip a switch off on the Coroner system. Working with appropriate stakeholders, I
would propose we roll the present functions of the traditional County Coroner into
those of the Medical Examiner’s office and utilize these already functioning profes-
sionals as lay investigators within that Medical Examiner system. This has the ad-
vantage of reduced costs and more rapid implementation. Obviously, those directly
involved would have to have buy-in.

In order to achieve the goal of timely delivery of the highest quality forensic serv-
ice to our citizens, we must have sufficient resources to make sure it happens. We
must increase the numbers of trained Forensic Pathologists (and all other forensic
practitioners) and strive for uniformity in the process of death investigation. Esti-
mates indicate that twice the existing number of Forensic Pathologists would be
needed to fully staff a true Medical Examiner system across the entire country. The
NRC indicated that “Congress should appropriate resources to . . . support re-
search, education, and training in forensic pathology.” 28 If we want more people in
the field, we need to recruit them early and retain them. Toward that end, the re-
port made a bold proposal, that “. . . medical student loan forgiveness and/or fellow-
ship support, should be made available to pathology residents who choose forensic
pathology as their specialty.”29 As someone over twenty one years out of medical
school and with my oldest child graduating college and my second starting, I am

22 Medical examiners, coroners, & public health: a review & update, Arch Path Lab Med. 2006
Sep; 130(9):1274-82.

23 R. Hanzlick & V. Weedn/National Association of Medical Examiners

24 Strengthening Forensic Science in the United States: A Path Forward, The National Acad-
emies Press, Washington, D.C., February 2009.

25R. Hanzlick & V. Weedn/National Association of Medical Examiners

26 [bid.

27R. Hanzlick, AAFS Pathology/Biology Annual Luncheon, from JAMA, September 10, 2008.

28 Ibid.

29 Strengthening Forensic Science in the United States: A Path Forward, The National Acad-
emies Press, Washington, D.C., February 2009.
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proud to report that they have no outstanding student loans—but that their father
could say the same!

In addition to the staffing issues, conversion to a nationwide Medical Examiner
system will be expensive, as will be implementation of all the “forensics system” im-
provements called for by the NRC. “Funds are needed to build regional medical ex-
aminer offices, secure necessary equipment, improve administration, and ensure the
education, training, and staffing of medical examiner offices. Funding could also be
used to help current medical examiner systems modernize their facilities to meet
current Centers for Disease Control and Prevention-recommended autopsy safety re-
quirements.” 30 As the panel’s charge did not include budgetary issues, the inconven-
ient “how to pay for it” was left out of the mix.

Independence is also an important consideration. As my regular job falls under
the umbrella of a law enforcement agency (the Georgia Bureau of Investigation),
some might see that I have a pro-police bias. In reality, as I have testified from the
stand many times before, I am neither pro-prosecution nor pro-defense; I am pro-
truth. Within my agency, we are operationally independent, as it should be. I have
worked in four different models of death investigation administration: private con-
tractor, university employee, independent State agency, and law enforcement agen-
cy. I have found the best support I have ever had in the latter system. That those
within law enforcement (as in the courts) would be interested in the results of my
examinations is hardly surprising. Truth be told, I have never dealt with any law
enforcement officer who wanted me to force a call or modify an opinion to suit some
clandestine purpose. Quite the contrary, my experience has been that those police
agencies who rely on my reports to determine if a case should be further scrutinized
are understaffed and underfunded and are looking for guidance into how to best
manage their own scarce investigative resources.

As for the science, an important distinction should be made between conventional
science and forensic science. Ultimately, in the latter case the data must be avail-
able for courtroom presentation. As such, what might be considered intra-discipli-
nary differences of opinion in the interpretation of test results take on a whole new
light. The objective forensic observer must not only perform the testing neutrally
but must also report it likewise. Australia has already established (and revised five
times) Guidelines for Expert Witnesses in Proceedings in the Federal Court of Aus-
tralia.3! The intent is to make the expert an impartial finder of scientific fact and
to impartially report those findings and their resultant opinions to the court. I be-
lieve that impartiality and fairness are essential, test results should be just that—
good or bad for whichever side, they should be solidly based and then should be ad-
mitted as a matter of course in accordance with procedures. I remember the day
when DNA evidence was challenged almost incessantly and now a case is almost
deemed questionable if there isn’t DNA evidence. The good folks at the Innocence
Project have show first-hand how valuable good forensic evidence can be—for either
side in our adversarial legal system.

The NRC was wise in recognizing that none of their goals, however well-inten-
tioned, can come about overnight. We have serious jurisdictional and legal chal-
lenges to overcome. “This requirement should take effect within a timeframe to be
established . . ., following consultation with governing State institutions.”32 It
might be tempting to find a quick fix to the issue of oversight for the forensic
sciences by placing it under existing entity. I do not believe that is in the spirit of
what the NAS report called for:

“The forensic science system, encompassing both research and practice, has seri-
ous problems that can only be addressed by a national commitment to overhaul
the current structure that supports the forensic science community in this coun-
try. This can only be done with effective leadership at the highest levels of both
Federal and State governments, pursuant to national standards, and with a sig-
nificant infusion of federal funds . . .. What is needed to support and oversee
the forensic science community is a new, strong, and independent entity that
could take on the tasks that would be assigned to it in a manner that is as ob-
jective and free of bias as possible-one with no ties to the past and with the
authority and resources to implement a fresh agenda.” 33

I do not think it in our best interests to try to “add on” to an existing structure,
with its own extant biases and entrenched operational protocols. Such an institu-

30 Ibid.

3Lhttp: | | www.fedcourt.gov.au | how [ prac _direction.html

32]bid.

33 Strengthening Forensic Science in the United States: A Path Forward, The National Acad-
emies Press, Washington, D.C., February 2009.
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tionalized mindset would not seem to provide us the optimal chance to create a bet-
ter way. The NRC report called for a new, independent entity for a reason—past
experience. We have an opportunity to learn from past mistakes and to emulate our
successes as we move forward. If we are to take home the messages of this NAS
report, we should not cherry pick what we want to hear and disregard the parts
we think we might do better without. This is one of those rare times in life where
we have the opportunity to get it right from the start as we follow a new, better
path armed with the experiences that will ensure our best chances for success.

As for an independent model, there exists an independent National Institute of
Forensic Science (NIFS)34 in Australia. The NIFS core functions include:35

¢ Sponsor and support research in forensic science;

¢ Advise on and assist with the development and coordination of forensic
science services;

¢ Gather and exchange forensic information;
¢ Support, coordinate and conduct training programs in forensic science; and
¢ Conduct relevant quality assurance programs.

Additional present and future activities of NIFS include:3¢

¢ Raising the profile of forensic science; and
¢ Constructive and accountable resource management.

Created in 1991 as a National Common Police Service, the agency governance in-
cludes a Board of Control (comprised of three Police Commissioners, three Forensic
Laboratory Directors, and a distinguished University Provost) and a Panel of Advi-
sors (scientists, police, legal practitioners, and medical practitioners). The multi-dis-
ciplinary nature of their directorate should not be missed, particularly the law en-
forcement and legal communities shoulder-to-shoulder with the scientific and med-
ical; “. . . diversity makes for a rich tapestry, and we must understand that all the
threads of the tapestry are equal in value no matter what their color.”37 I am not
well-acquainted with the existing NIFS but it certainly does sound as though it ad-
dresses many of the issues brought up in the NRC report. I suggest we might well
benefit from more detailed analysis of this existing model as we venture to build
our better mouse trap.

As for the National Institute of Science and Technology (NIST) specifically, I feel
that there are their continued efforts to improve forensics will remain beneficial. In
fact, the NRC report calls for their involvement in setting accreditation and certifi-
cation standards.3®8 While NIST clearly has a demonstrated record of unsurpassed
technical in many scientific areas, it lacks an established history with regard to the
complexities and intricacies of the interaction of law enforcement, legal, and govern-
mental issues so vital to operations within the forensics environment. The day-to-
day application of forensics means working with less than optimal evidence and try-
ing to obtain the best possible result, then reporting to the appropriate entities. The
NIST expertise in laboratory standards does not translate well into the larger issues
of accreditation & certification implementation, practitioner professionalism and
ethics, or administrative areas. Nor, quite honestly, is there likely to be an easy
buy-in from the forensics system as a whole given the shortcomings enumerated.

I look forward to working with all those with a sincere interest in providing time-
ly delivery of the highest quality forensic science services to all. With continued ef-
fort, the NAS report is a significant step in that direction. In closing, I believe that
the Path Forward for forensic sciences, as outlined in the national Academy of
Sciences report is best served by that old adage, “good enough seldom is.” The
American people deserve better.

BIOGRAPHY FOR JAMES C. UPSHAW DOWNS

James Claude Upshaw (“Jamie”) Downs, M.D., is coastal Georgia’s first Regional
Medical Examiner.

He has been continuously employed as a Medical Examiner since 1989 and was
Alabama’s State Forensics Director and Chief Medical Examiner from 1998 to 2002.
Dr. Downs has lectured extensively in the field of forensic pathology and has pre-
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sented at numerous national and international meetings in the fields of anatomic
and forensic pathology. He is a consultant to the FBI Behavioral Science Unit in
Quantico, Virginia, having authored four chapters in their manual on Managing
Death Investigation and was primary author of the FBI's acclaimed Forensic Inves-
tigator’s Trauma Atlas. He has authored several books and chapters in the field of
forensic pathology and child abuse, including Abusive Head Trauma in Infants and
Children: A Medical, Legal & Forensic Reference with CD-ROM and Child Fatality
Review: A Clinical Guide and A Color Atlas (in press). He has lectured regularly
at the National Forensic Academy and at the FBI’s National Academy. Areas of spe-
cial interest include child abuse and police use of force. Professional activities have
included service on numerous professional boards and committees.

He has testified in numerous State and federal courts, as well as before commit-
tees of the United States Senate and House of Representatives.

Dr. Downs is on the Board of Advisors for the Law Enforcement Innovation Cen-
ter at the University of Tennessee, the Board of Directors of the National Associa-
tion of Medical Examiners, the Board of Directors of the Consortium of Forensic
Science Organizations (Vice Chair), and the National Forensic Science Technology
Center. He also serves on the Forensic Committee of the International Association
of Chiefs of Police.

Chair WU. Thank you very much, Dr. Downs.
Mr. Neufeld, please proceed.

STATEMENT OF MR. PETER J. NEUFELD, CO-FOUNDER AND
CO-DIRECTOR, THE INNOCENCE PROJECT

Mr. NEUFELD. Good morning, Mr. Chair and Members of the
Committee. My name is Peter Neufeld. I am the Co-Founder and
Co-Director of the Innocence Project, and certainly I will be the
first to admit, if it wasn’t for DNA, I wouldn’t be here and there
would be no Innocence Project because it was DNA that was re-
sponsible for the exoneration of 233 men and women in this coun-
try who were wrongly convicted. Unfortunately, our research into
these cases suggests that 50 percent of them were wrongly con-
victed because of the use of either an unvalidated or improper fo-
rensic science testimony at their original trials, and it is our famili-
arity with DNA which leads me to take issue with some of the re-
marks made by some of the other speakers.

The underlying success and virtue of DNA and its robustness
does not come primarily from the fact that the FBI or NIJ or NIST
worked on tweaking it to make it more user friendly in the crime
labs in America. The underlying robustness of DNA comes from the
fact that for 20 years before it was ever used in a courtroom, DNA
was being broadly researched—applied research, basic research, for
research laboratories, for medical applications of DNA, and that is
the uniqueness of DNA, if you will, with respect to these other fo-
rensic disciplines that come under such harsh criticism in the NAS
report, that these other disciplines were created first and foremost
for law enforcement and so they never went through that kind of
basic or applied research that DNA enjoyed.

And for our clients, our exonerees, the findings of the NAS report
are not a total surprise. We knew about this anecdotally but fortu-
nately it was the NAS report that looked at it methodically and sci-
entifically and arrived at the conclusions that are reached. And one
of the key conclusions that are reached is that “With the exception
of nuclear DNA analysis, however, no forensic method has been rig-
orously shown to have the capacity to consistently, and with a high
degree of certainty, demonstrate a connection between evidence
and a specific individual or source.” That is the finding of the re-
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port, and to us, that is not a surprise because so many of our cli-
ents were convicted because of less than reliable, or less than vali-
dated, forensic science. I hold out Kennedy Brewer as an example.
He is mentioned in the written testimony. Kennedy Brewer was
convicted because a bite mark expert in Mississippi said insect
marks on this little three-year-old girl’s body were not only bite
marks but were bite marks that came from Kennedy Brewer to the
exclusion of everybody on the planet. Years later, even though this
man was sentenced to death for a crime he didn’t convict, DNA on
the semen recovered from her not only exonerated him but identi-
fied the real perpetrator, a man named Justin Albert Johnson. And
the sad thing in this case is that 18 months earlier another three-
year-old girl was killed in the same community and once again the
same bite mark expert said that someone named Lavon Brooks was
responsible for those bite marks and therefore must have been re-
sponsible for that murder. Justin Albert Johnson was nearly sus-
pect in that other case, but because of the bite mark evidence ev-
erybody ignored Mr. Johnson and focused on the wrong person.

Every time the police department or the forensic scientists focus
on the wrong person, the real bad guy is still out there, as in this
case, committing other horrible crimes. In this case, it was a rape
and murder of a three-year-old girl. What we found in the 230 ex-
onerations are 100 instances where the real perpetrator was ulti-
mately identified and during those intervening years the real per-
petrator committed many serious murders and violent rapes. So
when we are talking about making reforms here, we are talking
about not only helping the wrongly convicted, we are helping im-
prove public safety for all Americans. And when people say oh, this
is old science, they should know that we tried to do an informal
survey here and we found out that there are still 200 to 300 of
these bite mark experts in the last four to five years who were tes-
tifying in these kinds of cases. Look at Brendan Mayfield and look
at the language in this report on fingerprint examination, and
what it says in the report is that the ACE-V [Analysis, Compari-
son, Evaluation, and Verification] does not guard against bias, is
too broad to ensure repeatability and transparency, and does not
guarantee that two analysts following it will obtain the same re-
sults. Well, no wonder two FBI agents in the Brendan Mayfield
case swore on affidavits that they were 100 percent certain that the
fingerprints on the bombing device bag in Madrid came from this
attorney named Mayfield but they were 100 percent wrong.

The problem is, when you look at the language in the NAS re-
port, if you were not looking at forensic science but instead you
were looking at medicine, you would outlaw those products or you
would pull them from the shelf, but historically we have always
had this double standard for forensic science on the one hand and
medical science on the other, and that is what the NAS report set
out to address, to treat it with the same kind of rigor, and wher-
ever you decide to place this thing, Mr. Chair and Members of the
Committee, the key principles are there has to be an aggressive re-
search agenda, something that has always been lacking in forensic
science. There has to be an oversight entity concerned with validity
and reliability, something that has always been lacking in forensic
science. There has to be some government oversight of quality as-
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surance, of accreditation, of certification. If those recommendations
are implemented, you will have science-based prosecutions, you will
have fewer wrongful convictions and you will have a robust forensic
science industry that becomes an incubator for innovation and
technology, not just in the United States but throughout the world.
Thank you.

[The prepared statement of Mr. Neufeld follows:]

PREPARED STATEMENT OF PETER J. NEUFELD

Thank you Chairman Gordon, Ranking Member Hall, and Members of the Com-
mittee. My name is Peter Neufeld and I am the Co-Director of the Innocence
Project, affiliated with the Cardozo School of Law, which Co-Director Barry C.
Scheck and I founded in 1992. The project is a national litigation and public policy
organization dedicated to exonerating wrongfully convicted people through DNA
testing and reforming the criminal justice system to prevent future miscarriages of
justice.

Without the development of DNA testing, there would be no Innocence Project;
233 factually innocent Americans would remain behind bars, and 17 of those 233
could have been executed. Our research into the causes of wrongful conviction re-
veals that police and prosecutors’ reliance on unvalidated and/or improper forensics
was the second greatest contributing factor to those wrongful convictions. Our anal-
ysis regarding wrongful convictions involving unvalidated or improper forensic
science that were later overturned through DNA testing is attached to this testi-
mony.

Given what those DNA exonerations have taught us about the shortcomings of fo-
rensic science, the Innocence Project is extremely thankful to Congress for author-
izing and appropriating funds to establish the National Academies of Science Com-
mittee on Identifying the Needs of the Forensic Science Community. By convening
some of the very best minds in the Nation to focus on the needs and shortcomings
of forensic practice and how to remedy them, the Nation has been provided with
both an alarm regarding the serious shortcomings that exist regarding forensic evi-
dence, and a roadmap to addressing the major improvements in the forensic system
necessary to ensure the most accurate evidence—and therefore justice—possible.

I am also extremely pleased to participate in this hearing reviewing the rec-
ommendations and conclusions of the National Academies’ report Strengthening Fo-
rensic Science in the United States: A Path Forward. Thank you for the invitation
to testify before you today.

While the Innocence Project is known for its association with DNA evidence, we
are forever cognizant of the importance of non-DNA forensic evidence to determina-
tions of justice. Our criminal justice system relies heavily on non-DNA forensic tech-
niques. The Bureau of Justice Statistics’ 2005 Census of Publicly Funded Forensic
Crime Laboratories reported that new lab requests for DNA work consist of only ap-
proximately three percent of all of all new requests for lab work.

As our review of DNA exonerations shows, unvalidated and improper forensics
contributed to approximately 50 percent of wrongful convictions overturned by DNA
testing. In the DNA exonerations alone, we have had wrongful convictions based on
unvalidated or misapplied serological analysis, microscopic hair comparisons, bite
mark comparisons, shoe print comparisons, fingerprint comparisons,! forensic geol-
ogy (soil comparison), fiber comparison, voice comparison, and fingernail compari-
son,2 among the many forensic disciplines that have produced these tragic mis-
carriages of justice in our courts. There have even been a few innocents whose con-
victions relied, in part, on shoddy DNA testing in the early years of its forensic ap-
plication. It comes as no surprise to us that the NAS concluded: “With the exception
of nuclear DNA analysis, however, no forensic method has been rigorously shown
to have the capacity to consistently, and with a high degree of certainty, dem-
onstrate a connection between evidence and a specific individual or source.”3 The
overarching problem has been that all too frequently, these other forensic disciplines
gave been improperly relied upon to connect our innocent clients to crime scene evi-

ence.

1Garrett and Neufeld, Virginia Law Review, Vol. 95, No. 1, March 2009, p. 8.

2]bid., p. 13.

3 Strengthening Forensic Science in the United States: A Path Forward, Committee on Identi-
fying the Needs of the Forensic Science Community, The National Academies Press (2009), p.
5-5.



35

Just as DNA exonerations reveal inherent shortcomings in other forensic dis-
ciplines, the evolution and regulation of DNA in the forensic setting (from basic re-
search to crime lab and to casework) contrast starkly with the near total absence
of validation and demonstrable reproducibility for many other forensic technologies.
Long before there was a national forensic DNA testing program, the National Insti-
tutes of Health (NIH) and others funded and conducted extensive and relevant basic
research and followed it with applied research. Scientists appreciated the challenge
of transferring the technology from research lab to clinical lab and from clinical lab
to crime lab. The forensic methods were validated for case work, and individual
crime labs further validated the kits and protocols for use in their own laboratory
settings.

In contrast to DNA, the vast majority of non-DNA forensic assays, which have
often been erroneously used to suggest an individual match, have never been sub-
jected to basic scientific research or federal review. Moreover, as pointed out by the
NAS, neither the FBI nor the National Institute of Justice have, over the years,
“recognized, let alone articulated, a need for change or a vision for achieving it. Nei-
ther has full confidence of the larger forensic science community. And because both
are part of a prosecutorial department of the government, they could be subject to
subtle contextual biases that should not be allowed to undercut the power of forensic
science.”* Without a push for vigorous adherence to the scientific method, innocent
people have gone to prison or death row while the real perpetrators remained at
liberty to commit other violent crimes.

The NAS report references several of the forensic disciplines which have gone un-
regulated and without proper validation and reliability:

¢ Hair Comparisons:

“No scientifically accepted statistics exist about the frequency with which
particular characteristics of hair are distributed in the population. There ap-
pear to be no uniform standards on the number of features on which hairs
must agree before an examiner may declare a “match.”® The report notes
that along with the imprecision of microscopic hair analysis, the “problem of
using imprecise reporting terminology such as ‘associated with,” which is not
clearly defined and which can be misunderstood to imply individualization.” ¢
The committee found no scientific support for the use of hair comparisons for
individualization in the absence of nuclear DNA. Microscopy and mtDNA
analysis can be used in tandem and may add to one another’s value for
classifying a common source, but no studies have been performed specifically
to quantify the reliability of their joint use.”7

Jimmy Bromgard spent 14.5 years in prison for the rape of an eight-year-old girl
that he did not commit. The semen found at the crime scene could not be typed,
so the forensic case against Bromgard came down to the hairs found at the crime
scene. The forensic expert, Arnold Melnikoff, a hair examiner and Laboratory Man-
ager of the State crime lab in Montana, testified that the head and pubic hairs
found at the scene were indistinguishable from Bromgard’s hair samples. He
claimed that there was a one in 100 chance of a head hair “matching” an individual,
and a one in 100 chance of a pubic hair “matching”—and then he multiplied these
statistics to say that there was less than a one in 10,000 chance that the hairs did
not belong to Bromgard. This damning testimony was also fraudulent: there has
never been a standard by which to statistically match hairs through microscopic in-
spection. The criminalist took the impressive numbers out of thin air.

« Bite mark Comparisons:
“Although the methods of collection of bite mark evidence are relatively non-
controversial, there is considerable dispute about the value and reliability of
the collected data for interpretation. Some of the key areas of dispute include
the accuracy of human skin as a reliable registration material for bite marks,
the uniqueness of human dentition, the techniques used for analysis, and the
role of examiner bias . . .. Although the majority of forensic odontologists are
satisfied that bite marks can demonstrate sufficient detail for positive identi-
fication, no scientific studies support this assessment, and no large popu-
lation studies have been conducted. In numerous instances, experts diverge
widely in their evaluations of the same bite mark evidence, which has led to
questioning of the value and scientific objectivity of such evidence . . .. Bite

4]bid., p. S-12.
5Ibid., p. 5-25.
6 Ibid., p. 5-26.
7Ibid., p. 5-26.
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mark testimony has been criticized basically on the same grounds as testi-
mony by questioned document examiners and microscopic hair examiners.
The committee received no evidence of an existing scientific basis for identi-
fying an individual to the exclusion of all others.” 8

Kennedy Brewer spent seven years on death row in Mississippi for the murder
of a three-year-old girl that he did not commit. An independent examiner, forensic
odontologist, Dr. Michael West, analyzed several marks on the child’s body that he
testified were bite marks inflicted by Brewer, and then only by his top two teeth.
West said that “within reasonable medical certainty,” Brewer’s teeth caused the
marks, and then explained that “reasonable medical certainty” meant that Brewer
was the source of the marks. The “bite marks” turned out to be caused by insects
in the pond where the girl’s body was discovered and by the natural sloughing of
skin a body experiences when left in the water for several days.

* Fingerprint Comparisons:
“ACE-V provides a broadly state framework for conducting friction ridge anal-
yses. However, this framework is not specific enough to qualify as a validated
method for this type of analysis. ACE-V does not guard against bias; is too
broad to ensure repeatability and transparency; and does not guarantee that
two analysts following it will obtain the same results.?® Errors can occur with
any judgment-based method, especially when the factors that lead to the ulti-
mate judgment are not documented.1® As was the case for friction ridge anal-
ysis and in contrast to the case for DNA analysis, the specific features to be
examined and compared between toolmarks cannot be stipulated a priori.” 11

Although not a DNA exoneration, Brandon Mayfield’s case was referred to in the
NAS Committee’s report as, “surely signal caution against simple, and unverified,
assumptions about the reliability of fingerprint evidence.” 12 Brandon Mayfield was
arrested as a material witness in the Madrid Bombings of March 2004. Several FBI
fingerprint experts “matched” his print to fingerprints lifted from a plastic bag con-
taining explosive material found at the crime scene. Mayfield, a Portland Oregon
lawyer, who had converted to Islam and married an Arab woman, had his prints
in the national database because years earlier he had served in the U.S. armed
forces. Mayfield’s print was one of 20 prints returned from a search of the national
Automated Fingerprint Identification System (AFIS) as being very similar to the
crime scene print. Following a further visual inspection of the 20 prints, two FBI
fingerprint experts swore in affidavits that they were 100 percent certain that the
crime scene prints belonged to Mayfield. When the Spanish police ultimately ar-
rested the real source of the fingerprint, the FBI initially defended their “mistake”
as the result of poor digital image. Obviously, the two FBI experts could not have
been 100 percent certain if the image was poor. Several major investigations fol-
lowe1d3, including one conducted by the Inspector General of the Department of Jus-
tice.

The NAS report revealed similar lapses in validation and inappropriate associa-
tions in several other forensic disciplines:

¢ Shoe Print Comparisons:
“[I]t is difficult to avoid biases in experience-based judgments, especially in
the absence of a feedback mechanism to correct an erroneous judgment.l4
[Clritical questions that should be addressed include the persistence of indi-
vidual characteristics, the rarity of certain characteristic types, and the ap-
propriate statistical standards to apply to the significance of individual char-
acteristics.” 15

¢ Fiber Comparisons:
“Fiber examiners agree, however, that none of these characteristics is suit-
able for individualizing fibers (associating a fiber form a crime scene with
one, and only one, source) and that fiber evidence can be used only to asso-
ciate a given fiber with a class of fibers.” 16

81bid., p. 5-37.
91bid., p. 5-12.
101bid., p. 5-13.
117bid., p. 5-21.
121bid., p. 3-16.
13 Ibid., footnotes 75 and 76, which indicated that contextual bias and confirmation bias
played an important role in the misidentification.
14]bid., p. 5-17.
151bid., p. 5-18.
161bid., p. 5-26.
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¢ Other Pattern/Impression Evidence: Fingernail Comparison, Voice
Comparison, Forensic Geology:

“Although one might argue that those who perform the work in laboratories
that conduct hundreds or thousands of evaluations of impression evidence de-
velop useful experience and judgment . . . the community simply does not
have enough data about the natural variability of those less frequent impres-
sions, absent the presence of a clear deformity or scar, to infer whether the
observed degree of similarity is significant.l? Also, little if any research has
been done to address rare impression evidence. Much more research on these
matters is needed.” 18

The aforementioned disciplines all require further validation. The Innocence
Project agrees with the NAS report regarding what is needed: “(1) information about
whether or not the method can discriminate the hypothesis from an alternative, and
(2) assessment of the sources of error and their consequences on the decisions re-
turned by the method.” 19

It is critical that we all understand the real world consequences of the forensic
problems I and the NAS have discussed. These were not incidents reflective of one
bad actor, or one wayward jurisdiction; our review of the Nation’s DNA exonerations
showed that seventy-two forensic analysts from 52 different labs, across 25 states
had provided testimony that was inappropriate and/or significantly exaggerated the
probative value of the evidence before the fact finder in either reports or live court-
room testimony. According to the NAS Forensic Committee’s report, the short-
comings in education, training, certification, accreditation, and standards for testing
and testifying that contributed to wrongful convictions in those cases threaten the
integrity of forensic results across virtually all non-DNA forensics.

It is important to recognize that these 233 individuals represent just the tip of
the iceberg. In the vast majority of cases DNA is simply useless to indicate inno-
cence or guilt—in fact, DNA is estimated to be probative in only 10 percent of all
murder cases, and a far lower percentage of all criminal cases. What’s more, in most
cases where convicted people seek our representation to use post-conviction DNA
testing to prove their innocence, we don’t have the opportunity to conduct a DNA
test because the biological evidence has either been lost or destroyed. And in some
cases, when we have the evidence and testing it can prove innocence, the state sim-
ply refuses to allow the test that can indicate the truth.

DNA testing has become the gold standard in forensics because it is science-based
and tested. It was discovered through basic research and later applied to clinical
DNA diagnostics, developing under the same scrutiny given to medical devices. So
when it entered the courtroom, there was already a tremendous body of literature
in highly respected scientific journals, amassed over a number of years, to support
and validate its accuracy. Subsequently, the National Research Council twice con-
vened some of the top scientists from leading research universities to discuss not
only the scientific application of DNA in courts, but also to validate the statistical
implications of the data that was produced.

Non-DNA forensic assays have not been scientifically validated, and there is no
formal apparatus in place to do so for developing forensic technology. Though the
technology has changed over time, the sources of human error, misinterpretation,
and misconduct have not. Most of the assays used in law enforcement have no other
application; they were developed for the purpose of investigation, prosecution and
conviction and took on a life of their own without being subjected to the rigors of
the scientific process. Essentially, the assays were simply accepted as accurate.
Many of these forensic disciplines—some of which are experience-based rather than
data-based—went online with little or no scientific validation and inadequate as-
sessments of their robustness and reliability. No entity comparable to the Food and
Drug Administration ever scrutinized the forensic devices and assays, nor were
crime laboratories subject to mandatory accreditation and forensic service practi-
tioners subject to certification. Enforceable parameters for interpretation of data, re-
port writing, and courtroom testimony have also never been developed.

While there is research and work that establishes what needs to be done to im-
prove various forensic practices, the fact is that no existing government entity, nor
the forensics community itself, has been able to sufficiently muster the resources
nor focus the attention necessary to use the existing information as a launching pad
to comprehensively improve the integrity of non-DNA forensic evidence. The NAS
report 1s the first step—and a tremendous one—toward fully establishing and acting

17 Ibid., p. 5-17.
18 Ibid., p. 5-18.
19 Iid., p. 4-2.
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upon what we already know. From the perspective of justice and public safety, it
is tragic that it has taken this long to act on the desperate need to improve the
quality of forensic evidence. Given the clear and comprehensive message delivered
by the NAS on this subject, further delay would be unconscionable.

The report calls for Congress to act, strongly and swiftly. This is because as I
speak, many of these assays and technologies are being used in investigations, pros-
ecutions and convictions daily everywhere in this country, despite their potential to
mislead police, prosecutors, judges and juries away from the real perpetrators of
crime. Although the conventional wisdom once stated that a sound defense and
cross-examination would enable courts to properly assess the strength of forensic
evidence, the Report unequivocally states and the post-conviction DNA exoneration
cases clearly demonstrate that scientific understanding of judges, juries, defense
lawyers and prosecutors is wholly insufficient to substitute for true scientific evalua-
tion and methodology. It is beyond the capability of judges and juries to accurately
assess the minutiae of the fundamentals of science behind each of the various spe-
cific forensic assays in order to determine the truth in various cases, and it is an
unfair and dangerous burden for us to place on their shoulders. Indeed, the NAS
report deems that “judicial review, by itself, will not cure the infirmities of the fo-
rensic science community.” 20

It is absolutely clear—and essential—that the validity of forensic techniques be
established “upstream” of the court, before any particular piece of evidence is con-
sidered in the adjudicative process. For our justice system to work properly, stand-
ards must be developed and quality must be assured before the evidence is pre-
sented to the courts—or even before police seek to consider the probative value of
such testing for determining the course of their investigations. There is simply no
substitute for requiring the application of the scientific method to each forensic
assay or technology, as well as parameters for report writing and proper testimony,
as part of the formal system of vetting the scientific evidence we allow in the court-
room.

The Innocence Project whole-heartedly supports the primary recommendation of
the National Academy of Sciences’ report to create a federal National Institute of
Forensic Sciences. We believe that federal oversight body must conduct research
into the scientific validity and reliability of forensic disciplines and set standards
for their use in the courtroom. A federal entity is needed to ensure that we don’t
have 50 states operating under 50 definitions of “science”; forensic science in Amer-
ica needs one standard of science so we can have one standard for justice. As Con-
gress considers the establishment of such an agency, there are several principles
that it should adhere to.

First, the National Institute of Forensic Sciences should focus on three critical pri-
orities: (1) basic research, (2) assessment of validity and reliability, and (3) quality
assurance, accreditation, and certification. This body should identify research needs,
establish priorities, and precisely design criteria for identifying the validity and reli-
ability of various extant and developing forensic assays and technologies. Then,
using the data generated by research, this entity should then undertake a com-
prehensive assessment of the validity and reliability of each assay and technology
to develop standards by which the practitioners must adhere and under which their
reporting and court room testimony must operate. Given NIST’s reputation as a
highly respected and admired standard-setting agency, as well as its history of em-
ploying Nobel prize-winning scientists who conduct superb research and translate
basic science to applied commercial standards and its tradition of objective, inde-
pendent, science-grounded work, we agree with the NAS report that NIST would
make a sensible partner for setting those standards. The Innocence Project also be-
lieves strongly that this body must play a central role in accreditation and certifi-
cation. Laboratories that seek accreditation must have quality controls and quality
assurance programs to ensure their forensic product is ready for the courtroom. In-
dividual practitioners must meet certain training and education requirements, con-
tinuing education, proficiency testing, and parameters for data interpretation, report
writing and testimony.

Second, to ensure this agency’s objectivity and scientific integrity, and to prevent
any real or perceived institutional biases or conflicts of interest, it is paramount
that NIFS be a non-partisan, independent agency, with its basic and applied re-
search products and standards grounded in the best traditions of the scientific
method. We agree with the NAS report that “Governance must be strong enough—
and independent enough—to identify the limitations of forensic science methodolo-

20Ibid., p. 3-20.
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gies and must be well connected with the Nation’s scientific research base in order
to affect meaningful advances in forensic science practices.” 21

Third, this entity will coordinate all existing and future federal functions, pro-
grams, and research related to the forensic sciences and forensic evidence.

Fourth, in order for this entity to be successful, forensic oversight must be obliga-
tory and an effective mechanism of enforcement of these standards must exist. After
having been given the proper direction and opportunity to comply, noncompliant
laboratories or practitioners should lose their ability to participate in the business.
These corrective actions can be overseen in conjunction with other government agen-
cies; however enforcement powers must be under the command and control of the
NIFS.

Fifth, this entity must be a permanent program in order to ensure ongoing eval-
uation and review of current and developing forensic science techniques, tech-
nologies, assays, and devices; and continued government leadership, both publicly
and through private industry, in the research and development of improved tech-
nology with an eye toward future economic investments that benefit the public good
and the administration of justice.

Finally, Congress must allocate adequate resources to the NIFS so that it can un-
dertake its critical work quickly, effectively, and completely, and so its mandates
can be executed in full.

Our work has shown the catastrophic consequences of such a lack of research,
standards, and oversight. It is clear that the Nation’s forensic science community
is ready and willing to work with the Federal Government, law enforcement, and
other scientists to ensure a brighter future for forensic science. Science-based foren-
sic standards and oversight will increase the accuracy of criminal investigations,
strengthen criminal prosecutions, protect the innocent and the victims, and enable
law enforcement to consistently focus its resources not on innocent suspects, but on
the true perpetrators of crimes. For as the Nation’s post-conviction DNA exonera-
tions have proven all too clearly, when the system is focused on an innocent suspect,
defendant or convict, the real perpetrator remains free to commit other crimes.22

The investment of time, effort and resources necessary to deliver us from our false
reliance on some forensic assays will pay tremendous dividends in terms of time,
effort and resources not wasted by virtue of this false reliance. In short, it will make
criminal investigations, prosecutions and convictions more accurate, and our public
more safe—and perhaps most importantly, justice more assured.

We have been directed toward an irrefutable and unprecedented opportunity to
significantly improve the administration of criminal justice in the United States. By
evaluating and strengthening forensic science techniques with the strong, well-fund-
ed, and well-staffed entity we described, we can create a formal system to ensure
that criminal justice is accurately conducted and justly performed. The research and
development of both existing and new forensic disciplines will create new industries
and jobs in the U.S., just as the development of DNA technologies and their applica-
tions has done. With your support, we will not only significantly enhance the quality
of justice in the United States, but we will also minimize the possibility that trage-
dies like that endured by the Nation’s 233 (and counting) exonerees and their fami-
lies will needlessly be repeated time and again.

211bid., p. 2-19.
22In the wake DNA exonerations of the wrongfully convicted, that same DNA analysis has
enabled us to identify 100 of the true suspects and/or perpetrators of those crimes.
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BIOGRAPHY FOR PETER J. NEUFELD

Peter Neufeld co-founded and co-directs The Innocence Project, an independent
non-profit affiliated with the Benjamin N. Cardozo School of Law. He is also a part-
ner in the civil rights law firm Cochran Neufeld & Scheck, LLP.

The Innocence Project began in 1992 as a clinical program with the single focus
of exonerating the wrongfully convicted. In April, 2007, the Project celebrated the
200th post conviction DNA exoneration. The work has expanded to bring sub-
stantive reform to the system responsible for unjust imprisonment, with particular
attention to improving eyewitness identification procedures, requiring the recording
of police interrogations, and enhancing the reliability of forensic science. The Project
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has also contributed to a significant shift in the national debate on the death pen-
alty. Entrenched positions predicated on politics and morality have given way to an
emerging consensus on the relationship between erroneous outcomes and irrevers-
ible punishment.

Peter’s law firm represents victims of constitutional violations in which the cases
have the potential to produce institutional reform. The firm’s clients have included:

¢ Abner Louima, the Haitian-American tortured by police officers in a precinct
bathroom. The civil case was the first in the Nation to hold a police union
accountable for acts of brutality inflicted by its members.

¢ Two of the four young black and latino athletes wounded by New Jersey State
troopers for the crime of “DWB”—driving while black. The case became in-
strumental in raising the Nation’s consciousness about racial profiling.

¢ Thomas Pizzuto, who entered Nassau County Jail on a 90-day sentence for
a Vehicle & Traffic Law violation but received a death sentence at the hands
of correction officers. His death precipitated a federal investigation that led
to a Department of Justice consent decree to implement much needed reform
at the county jail.

Peter has litigated and taught extensively in both the “hard” and behavioral fo-
rensic sciences. Before co-founding the Innocence Project at Cardozo Law School, he
taught trial advocacy at Fordham University Law School and was a staff attorney
with the Legal Aid Society of New York. For the last decade he has served on the
New York State Commission on Forensic Science, with responsibility for regulating
all State and local crime laboratories. He has published more than a dozen articles
on science and law, and is the co-author, along with Jim Dwyer and Barry Scheck
of the book entitled Actual Innocence: When Justice Goes Wrong And How To Make
It Right.

A 1972 graduate of the University of Wisconsin, Peter Neufeld received his law
degree in 1975 from New York University School of Law. You can read about the
Innocence Project at www.innocenceproject.org.

DiscussioN

Chair Wu. Thank you very, Mr. Neufeld.

Before we get—we are now in the question and comment period
of the hearing, and the Chair first recognizes himself for five min-
utes.

Before we get to other crucial issues like level of support, level
of funding, whether to create a new independent agency or to per-
haps approach that in a different way, and transition issues, it
seems to me there may be some disagreement or at least difference
in emphasis among the witnesses about the current state of foren-
sic science. When I hit my first memo on this topic, I have to say
that I was a little bit stunned. One of the sentences in that memo
said with the exception of DNA matching, the commonly used fo-
rensic tests such as fingerprint analysis, ballistic testing, hair
matching, pattern recognition and paint matching are based more
on workers’ experience than on rigorous scientific protocols. And I
had the same reaction to that sentence that I did when I was vis-
iting my local medical school and they were discussing evidence-
based medicine. I had a very brief exposure to medical school in my
training days and my first reaction was, gee, I thought all the stuff
you all did was evidence-based. It took me a while to understand
evidence-based medicine and what they were getting at. Perhaps
the panel for our edification could discuss with me, or with us, your
concerns about whether there is a sound scientific basis for many
of the tests that we commonly rely on in our forensic testing, and
I don’t know if we want to go from right to left, left to right, or
whether any of you want to proceed.
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Mr. Neufeld, forgive me. I am reverting to my old Germanic past.
I pronounced your name Neufeld.

Mr. NEUFELD. I appreciate it actually. Thank you. Very few peo-
ple do but that is the right pronunciation.

I am not a scientist and I am not

Chair WU. Your microphone.

Mr. NEUFELD. I am not a scientist and I am not the best person
to answer your question, but these individuals who are on this
panel all have, obviously, their own subjective experience and also
their own special disciplines in the case of some of them which they
may or may not wish to defend. The point of the National Academy
report, however, is it is a blue-ribbon body of some of the best
minds, not just in the forensic science community but in the hard
sciences as opposed to, you know, in the basic sciences, which are
not represented in this panel right now before you with the excep-
tion of the eminent physician who is sitting to my right. And what
I will say is, it was their conclusion that it was lacking and we
can’t simply ignore that conclusion that is based on a two-year
study that they did.

Chair Wu. Well, realizing that you are not a scientist, perhaps
we can come back to you at some point and you could address ei-
ther examples or analytically what would be different if there were
a scientific basis to some of the forensic work that we do.

Dr. Downs, would you care to address this issue? Does this make
a difference or does it not, or is there a problem here?

Dr. DowNs. Mr. Chair, I think it is a great question and your
model of evidence-based medicine I think is dead on. In fact, in my
written comments I address the whole source of that, which was
the Flexner Report from back at the turn of the last century.

Chair WU. And the question here is whether we are at a similar
inflection point for, if you will, a slightly different profession just
as the Flexner Report and the reforms of American medical edu-
cation made a significant difference. Is there a need to do some-
thing that dramatic in this field at this point in time?

Dr. Downs. I think for the sake of public competence that—the
analogy I use is a racecar driver. They can win championships on
the track. They have to go back now and get their driver’s license
and prove that they can do what we already know they can do
very, very well, and I think there is good science behind all of the
testing that we do. The problem is, we kind of got ahead of it and
we never went back, because as Mr. Neufeld correctly points out,
it came through a different venue. It came through law enforce-
ment and the courts never asked us for that scientific basis as a
starting point. We know it works.

Chair Wu. That analogy is very helpful but walk me through
with some specificity. What kind of difference would it make if we
were to bring scientific or analytical rigor, if you will, rather than
the contrasts with experiential work that we perhaps—the experi-
ential approach with which we have brought to this in the past.

Dr. Downs. How does one make a call on a fingerprint? How
many specific points in a fingerprint are required to call that a
match? In the past that has been based purely on experience; when
the examiner reaches a certain comfort level, they make the call.
We don’t have a way or metric to say it takes ten points of identi-
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fication, twenty points. So there’s no “scientific basis” for where
that line is, and if we are to apply the standards like we do in med-
icine to say okay, we have these test results, therefore we can with
confidence make this call, that is I think what we are trying to get
to.

Chair Wu. Do any of the other witnesses want to address this
point?

Mr. Marone.

Mr. MARONE. Mr. Chair, I think to say we need additional re-
search is the key, additional research. What has happened in the
past has—research has been done at any number of levels, usually
by the practitioners, the people working in the field, whether it be
for firearms identification or fingerprints, and I will use firearms
examination as the first example. There have been a number, lit-
erally probably hundreds of studies where individuals have taken
ten sequentially manufactured barrels to see just how close they
looked before we do anything to them and can we still differentiate
them even though they have come off the assembly line one after
the other. But the key is, those studies haven’t been broad enough
or have looked at enough issues, statistically analyzed. Maybe they
didn’t answer all the questions that an individual would want and
so we need to take those same kind of studies, broaden them, make
sure that all the questions, issues variables are answered, and that
would give you the scientific basis. So a lot of the work is out there,
it just hasn’t answered all the questions. But what I can say is, of
all the work that has been done, all the research that has been
done in fingerprinting, all the research that has been done in fire-
arms identification, nothing has led anyone to believe that it isn’t
proper, that it can’t be done, which if you are going to truly look
at it scientifically, that is a two-edged sword. Just because there
isn’t full validation, you can’t jump to the conclusion that it is em-
pirically wrong when you do have some research that indicates that
there is some, you just need more work. So I think that is where
we are.

There is a lot of research that has been done. A lot of it hasn’t
been published in technical notes and so forth, and it needs to come
up to that same level of rigor in peer-review journals, and so forth,
so that everyone can look at it, try to reproduce it, and so forth.
So that I think is the issue that we need to make the research that
has been done more broad based and more really attuned to what
exactly the question is.

Mr. NEUFELD. Mr. Chair, can I respond to that for one second?
Because I do disagree.

Chair Wu. Yes, a response here, and then I intend to return to
this issue because it is a core issue, but I am a few minutes over
my time. With Mr. Smith’s forbearance, go ahead.

Mr. NEUFELD. My understanding of the scientific method, and I
am not an expert in it, I don’t have a post-doc in it, is the burden
is on the proponent of any scientific hypothesis to prove that it is
right. It is not our burden to show that what they are doing is
wrong, okay? They have to make out sufficient basis to dem-
onstrate that something has been scientifically validated. That is
number one. Number two, in response to what Dr. Downs said,
could you imagine in a medical context, because he was talking
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about fingerprints, if ten different examiners looked at the same
cells and had ten different definitions as to whether they were sim-
ply abnormal as opposed to malignant? How could we have con-
fidence in medicine if we had that range of opinion? It wouldn’t
work in medicine. It can’t work in forensic science.

Chair Wu. Well, Mr. Neufeld, I may not have a full under-
standing of medicine science but my impression is that with guid-
ance from other sources that actually is what happens in imaging,
that is, you see a pattern of shadows and light and, you know,
based on 10, 100, 1,000 reads, you develop patterns and they be-
come more analytically accurate with additional data but ulti-
mately it is a match against that background.

Mr. NEUFELD. But you wouldn’t expect that there would be 20
different opinions on the same data looked at by 20 different ana-
lysts, okay, and that is the difference that I am talking about.

Chair Wu. That is absolutely correct. You would not hope for 20
different opinions.

Mr. NEUFELD. Right.

Chair Wu. But you might get two very different opinions from
two different readers.

Mr. NEUFELD. I understand that, and the third point of this is
as follows. You know, what you did have in medicine at the early
part of the 20th century was a commitment to sort of revolutionize
and transform medicine in this country. You had the creation of
the National Institutes of Health [NIH] with a very, very ambitious
research agenda, and we have never had anything—I am not even
talking about trying to do something as complex as that or as
grand as that, but you have never had a kind of freestanding re-
search agenda for forensic science, not just to validate that which
is already out there, if it indeed can be validated, but also to en-
courage, okay, as I am sure this committee is concerned with, that
kind of incubator for new technology, for new forensic science.
What is going to be the next DNA, the next truth machine that we
can build the industry out that will be very successful, not only in
helping forensic science but also in helping commerce and export-
ing it? You know, we want a research agenda that can do all of
those things and it is sorely lacking at this point.

Chair Wu. We will return to this issue, and I will be asking
tougher questions of the other perspective on this.

Mr. Smith.

Mr. SMITH. If you are on a roll, go ahead.

Chair Wu. Well, I think that given the presence of other Mem-
bers here, we want to get a round in the interest of fairness. Mr.
Smith, please proceed. I am reining myself in.

Mr. SmiTH. Thank you, Mr. Chair.

For all of the witnesses, the entire panel here, if you wish to re-
spond, certainly there are a lot of technical recommendations in the
report. What would stand out to you as the highest priority, if you
wouldn’t mind, starting with Mr. Marone?

Mr. MARONE. I don’t think you have a single highest priority.
They are very much leveled, if you will. If you look at establishing
maybe a priority based on what can be attained first, not easiest,
but with least problematic issues, moving on the accreditation and
certification, certification of individuals and accreditation of labora-
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tories. Those are two already vibrant, rigorous programs that are
out there and can achieve significant gains in the community. The
certification for the individuals and the accreditation because even
though I said that, you know, almost 85, 90 percent of the labora-
tories are already accredited, one of the other issues that is out
there is the other service providers. This is the ID section in a po-
lice department where they do fingerprint comparison, you know.
There is not that much accreditation or certification out there, cer-
tification to a certain extent, but there is not that much accredita-
tion out there. So by taking that first along with—and then edu-
cation and somewhere in there you have to put in resources be-
cause we can train individuals, we can certify the individuals, but
if they don’t have the equipment or the people to provide the anal-
ysis at the other end, then we are at mixed purposes.

So your question, I am not trying to go around the circle, is we
kind of need them all and they are separate lines that can be done
in parallel, the accreditation, the resources. Laboratories are just
up to their eyeballs in casework. We have got to fix that, and it
is not a quick fix, well, we give them a whole bunch of money for
overtime, or we outsource to provide laboratories or so forth be-
cause that only fixes it now and then two years from now we are
right back in the same situation. So the resource issues, the accred-
itation and certification goes a long way towards a lot of these
other issues as far as competency, effectiveness of the analysis and
so forth. You look at a lot of the recommendations and they can
really be subsumed into one, all the quality control issues into ac-
creditation and certification. Those all can be covered by those pro-
grams so I would place those first and then education and certainly
resources. You pick which one you want to do first.

Mr. SMITH. Any estimate of cost?

Mr. MARONE. If I had that answer, I wouldn’t be here right now
speaking in the capacity I am. I would probably, you know, have
a global conglomerate answering that question to everybody. You
know, we look at what has happened in DNA and the modest, rel-
atively modest now, amount of money that has gone to DNA anal-
ysis in the five years that it has been. We have seen tremendous
progress as far as capacity enhancement and backlog reduction,
and really let us not worry about how much actually was in the
appropriations, how much money made it to the laboratories, and
it was probably $50 million, maybe $60 million a year, and yet we
saw progress. It is still not enough but we saw progress. So mul-
tiply that by all the other disciplines.

You know, I hesitate to throw a figure out because then some-
body runs with it, you know, and everybody is throwing out tril-
lions of dollars now. I don’t think we have any idea what this cost
may be. Certainly accreditation, several million dollars for accredi-
tation, anywhere between $5 million and $50 million to make ac-
creditation happen, and that is not counting the cost from the lab-
oratory’s perspective, the time that they must spend preparing for
that. The same thing for certification. We have no—I have no idea
how many—how much it might cost but, you know, it is a large fig-
ure, if that helps you. You know, we batted that around the com-
mittee and it is like there is no way to do that. You have to first
find out what the issues are before you can figure out what it is
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going to cost, what the numbers are, and we have yet to define the
number of service providers outside forensic laboratories, how
many PD ID [Police Department Identification] units are there and
so forth.

Mr. SMITH. Thank you. Anyone else?

Ms. HENDERSON. Yes. I think what we really need to do is do a
strategic plan and I think this is—my learned colleague at the end
of the table and on this end of the table as well. One of the things
that we need to do is, what are our priorities, and I think that is
the key. You know, the NAS committee listed things, they have
recommendations, but there is no strategic plan put forth, and I
think that is very critical, and also I have to say with Peter, re-
search is critical. If we don’t know what is going on in all the dif-
ferent disciplines, and this is what is interesting about forensic
science. We are a multidisciplinary group. We are not like anything
else. We are not like medicine, although we have, you know, foren-
sic pathologists like Jamie with us, but we have so many different
diverse groups within forensic science. But a lot of research could
be done and in fact that is where you take the institutions, for ex-
ample. You could use universities and work in conjunction with
laboratories because the laboratories are taxed. They are overtaxed
with many things that they have to do, and I think Pete is correct.
We don’t know how much money this is going to cost. We have to
take a look—what is in existence, and that is why I said let us
start with some immediate action like what can we do with exist-
ing things that are in place like accreditation and like certification
programs. There are quite a few of them. And then work from
there to improve, identify the research priorities and then move
forward. I think that would be practical, which is one of the things
in this economy we need to do.

Mr. SMITH. Thank you.

Dr. Downs.

Dr. Downs. I think I agree with what my predecessors have said.
I would also say I think that as a practical matter, given that the
courts are relying on this fingerprint evidence and firearms evi-
dence, for example, and the other pattern evidence, that we have
to validate that science for those purposes, for courtroom purposes
because that evidence is already “in process” and we have people
waiting for trial. We need to address that issue, I think, as one of
those initial priorities.

Mr. SMITH. Mr. Hicks.

Mr. Hicks. I would just like to voice my agreement to all that
has been said here so far. I think it is—the elements are there to
draw upon, you know, to enhance and to help address some of the
critical questions that have been raised. I suspect much of that in-
formation is already there. It just needs to be put into a package
and appropriate form and then subjected to scientific scrutiny.
That would be helpful for the courts. But it ought to be recognized,
I think, the context of how some of these now-called sciences
evolved, fingerprints and firearms identification, fiber identifica-
tion, things like that. I mean, this was all investigative techniques.
These were undertaken to try to help bring some information about
a criminal event that has taken place.
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So one of the first roles that the crime laboratories initially had
to face was just simply identifying the white powdery substance as
a controlled substance meeting the critical element of the law, so
that of course involved in chemists being hired at the laboratory.
But prior to that, the question of trying to reconstruct the criminal
event and trying to then test what can be observed at the crime
scene based—test that against the statements of witnesses that
may be there and again trying to assess and reconstruct just ex-
actly what took place before it is then decided whether there are
any charges to be brought and how that would proceed in court.

So consequently, a lot of the development, particularly of the pat-
tern-type recognition, the observation-type techniques, such as fin-
gerprints, such as firearms identification, other things like that,
evolved in police departments probably from investigative per-
sonnel and not so much scientists and then—but in my estimation,
through the years, through organizations—forensic science organi-
zations as these individual techniques have evolved, the agencies
had brought in people with scientific backgrounds as they have rec-
ognized that need. They probably were surprised when they first
arrived at the level of sort of scientific underpinnings there and I
think there has been a lot of work done by a lot of people to try
to address and assure themselves that they were offering opinions
confidently in their individual cases. So that is where I think again
NIST would have the—again as a short-term, efficient, quick kind
of response kind of a thing, they have the capacity to look at infor-
mation that has been developed, identify where the gaps are and,
where additional information is needed, and might be able to try
to more aggressively and quickly and directly address some of the
most critical comments found in the report.

Mr. NEUFELD. It has been said that for a lot of these disciplines
that there was plenty of scientific data out there, we just didn’t col-
lect it. One of the specific requests that was made by the National
Academy of Sciences during the time period that they had this
committee up and running, and they had public sessions was they
invited people to come in and actually produce the scientific data
that folks were referring to. And I will just use this as one small
example. Under the odontology section on bite marks, they reached
a conclusion, “The committee received no evidence of an existing
scientific basis for identifying an individual to the exclusion of all
others.” There is another report I read which——

Chair Wu. I am sorry, Mr. Neufeld. What methodology were you
referring to there?

Mr. NEUFELD. The odontology, bite marks section, for illustrative
purposes. There was a lot of talk in the report that a lot of these
problems were known about back in 1999 when NIJ did a study,
and another report that was done in 1995 and one done in 2003,
and I think it is shortsighted if we simply believe that we can
quickly deal with a couple of these problems and then things will
be okay. When I read this report, the one thing I walk away with
is that it won’t be okay, that in fact what they are saying is be-
cause no one has ever demonstrated the will or the vision to do
these things before, that you really do need a single entity, which
they call a National Institute of Forensic Science, that can coordi-
nate all these objectives. Yes, once that is up and running they can
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prioritize, they can decide that, for instance, some of the disciplines
that Mr. Hicks and Dr. Downs were referring to are the ones that
need to be addressed first. But you still need this national entity
that can look at the financial needs, for instance, of all the various
crime laboratories that Pete Marone was talking about.

One of the fundamental problems we have seen in forensic
science, and I don’t think there will be any disagreement in this
panel, is there has been kind of a balkanization of forensic science
in America so people have to go to 20 different pots, people have
to deal with 20 different organizations, and it would be much bet-
ter if there was a single entity that could coordinate all of this and
it could create its own priorities for research, for giving out the fed-
eral money, for doing all those things that you would expect to do
if this is to be a science-based undertaking.

Mr. SmiTH. Thank you very much.

Chair Wu. Thank you very much.

The gentlelady from Maryland, Representative Edwards.

Ms. EDWARDS. Thank you, Mr. Chair, and thank you to the
panel. I would say I do look forward to at some point in the future
hearing directly from NIST about some of the analyses and rec-
ommendations and the way that they believe they can play a con-
tinued role in the good work that they are doing out in the fourth
Congressional District in Maryland.

To Mr. Neufeld, I really appreciate—and I have been pro-
nouncing your name apparently wrong since 1992, but I appreciate
the work that you have done. I had the great fortune when I was
at the Arca Foundation of being able to support some of the work
of the Innocence Project and all the projects around the country
looking at DNA and obviously other evidence that resulted in peo-
ple being wrongfully convicted, particularly of capital crimes and
serving life terms and facing execution, and I just think that the
work that you have done with this new technology has been an
amazing revelation into our criminal justice system and the way
that it sometimes can fail people who sometimes are of little means
and don’t have the ability to defend themselves, so thank you very
much.

I have a question really that relates to funding, and while you
may not be able to project the amount of resources that it would
take to do this work, I wonder if any of you have any estimates
across the federal landscape of the amount of resources that are al-
ready being spent in forensic sciences and technology. Because I
think with a lot of things, we are not always in a position here in
Congress of creating a new agency because we have a new field,
and that in itself could be very expensive and maybe not even very
productive. I look at the work, for example, around climate change
that is actually taking place across—which has a number of dif-
ferent kinds of disciplines contributing to the field and taking place
across many different agencies and now with some greater coordi-
nation out of the White House and so I wonder if you could com-
ment about a way that we can—and particularly Ms. Henderson—
about the way that we can look at the work that is in front of us
and the recommendations which I think are important, but that we
can use some existing resources or build on those capacities rather
than creating a separate federal agency.
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Ms. HENDERSON. Well, I think if we look at what is existing and
then we would have to look, of course, at the latest legislation that
is out there but, if you have to look at different entities, it is going
to be NIST, it is going to be NIJ. There are forensic capacities that
are being utilized in the Department of Defense [DOD]. There is
the Department of Homeland Security. See, that is the thing. As
Peter pointed out, there are many little pockets out there with dif-
ferent resources, and in fact sometimes there is—and this goes
back to what Pete said too. There is research that is being done
that we in the forensic community are not privy to because it is in
Department of Defense or something and that is not out for peer
review, for example. So I think if we look—and I think, Pete, you
had mentioned something about that in the new economic stimulus
package. There is between $4 billion and $5 billion. Is that correct?

Ms. EDWARDS. But do you have an idea across federal agencies
of the resources? Maybe that is something that we need to figure
out to get a better handle on. Whether the resources that you are
talking about that would be used, perhaps, even to create a new
agency already in existence, and maybe there is a way to figure out
a coordinating role among these agencies, even the ones that are
out of our hands in some ways like Department of Defense or
Homeland Security.

The other question sort of goes not so much to the funding levels,
but what type of coordination do you think is necessary even
across, you know, the ones that we know about, FBI, NIJ, NIST?

Ms. HENDERSON. Well, I would like to talk about that because
when I was the President of the Academy, one of my sub-themes
was collaboration, and sometimes there isn’t as much as we would
hope for in the forensic science community, but I think now we are
all saying we must all work together. I mean, this is a diverse
panel if you look at us and we have come to the table, so to speak,
because it is of such concern both for the justice system, and I am
saying both the criminal and the civil justice system. So I think
what we have to do is identify all the resources that are available.
We all want to make sure that justice, both civil and criminal, are
successful, and we cannot do that unless we identify what is avail-
able now. Don’t duplicate efforts. I think that is a waste of every-
one’s time. And we have to be cognizant of what our economy is
looking like these days. I mean, we cannot ignore that and we are
suffering across the board here whether we are in education, the
Innocence Project, in a crime laboratory, you know, pathology work,
all of that.

So I would say the first thing probably to do is to identify the
pots of money, who is working on it and then can we bring people
to the table. I don’t know whether, you know, people have to be
dragged kicking and screaming or not. I am hoping not, since I
think we are all trying to collaborate at this point.

Ms. EDWARDS. My time is up, and I think this is something that
we actually do need to explore and then we can look at the set of
short-term recommendations that we could follow through on right
away even though we may not be able to quite reach the long-term
yet. Thank you, Mr. Chair.

Chair Wu. Thank you.

The gentleman from Georgia, Mr. Broun.
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Mr. BROUN. I thank the Chair.

Let me give you a little background about me. I am a physician
from Georgia and so Dr. Downs might be able to understand what
I say. If you all need some interpretation, he will be glad to do
that, I am sure.

Mr. Marone said that NIST does not have all the package, and
I am concerned. I would like to see a show of hands, please. Some
of you seem to be promoting a new National Bureau of Forensic
Science or new agency. Who of you all’s group are proposing a new
national bureau? Would you please raise your hands? Okay. Three,
four, one not. Okay. Of the four that are proposing a new national
bureau, why not in the private sector? Why not in the states? Why
can’t this be done? Because I am as a scientist seeking truth all
the time. When I graduated from medical school, the Medical Col-
lege of Georgia in Augusta, I was taught things as being absolutely
true. Three or 4 years later, through continuing medical education,
I found the opposite is true, and I can give you many examples of
that, and that is true with all of science and we have to have peer
review and we have to have the independence that Ms. Henderson
was describing, and having that independence is extremely impor-
tant as far as I am concerned to make sure that we dont convict
people who are not guilty. I want to put the guilty folks in jail and
make them pay for their crimes and I want to make sure that peo-
ple not guilty are exonerated if they are charged.

So why not do this in the private sector? We have got two com-
peting forces here, the district attorneys, the prosecutors on one
hand, the defense attorneys on the other with a lot of money in-
volved on both sides at the local and State level. Why not allow
market forces to develop this kind of scientific inquiry to find the
truth and the new truth as it develops? Mr. Hicks?

Mr. Hicks. Well, I think the—again, because this is driven typi-
cally by the D.A.’s, I mean, they are the ones that—and the police
investigators at the crime scene—they are the ones that have the
need to try to gather the kind of information that will help again
reconstruct the event, establish elements of the crime, maybe link
the suspect and the victim together. So it seems to me that is
where the need is going to be defined. And then whether or not you
can turn that to the private sector, I think you probably could. I
think maybe that is where NIST actually is kind of uniquely posi-
tioned because they are involved with the private sector to a great
extent, and it just strikes me that if given this role with respect
to the forensic activities, as these new needs are defined and
emerge, they may recognize opportunities in the private sector that
can be brought to bear on those. And of course, just as with DNA
technology, while the significance of the technology was recognized
early on, but having the reagents, the testing equipment, all the
supplies necessary for performance in the laboratory, these all had
to be communicated with the private sector and so there was, you
know, a lot of interaction there at that time. The private sector was
eager to find out what the needs were because, I think, they too
recognized the potential for growth in that area.

Mr. BROUN. Thank you, Mr. Hicks.

I would like to ask another show of hands, who of you all out of
the panel have read and studied the Constitution of the United
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States? Could I see hands? Okay. Four or five of you. I carry a copy
in my pocket and I believe in this document as it was intended by
our Founding Fathers. Could you all show me somewhere in this
document where we should develop a new bureau of agency of fo-
rensic medicine or forensic science here in the United States? If
you all could show me that, I would appreciate it.

Ms. HENDERSON. Actually Peter would probably say something
like we could look for a penumbra, right, or a shadow within some
of the Constitutional amendments that say that we—to protect peo-
ple’s gights that we would be able to have something like this.
Peter?

Mr. NEUFELD. Congressman, if I may, I also wish to respond to
your last question because I think you raised a very good question,
and I actually do believe that the private sector can play a huge
role in doing a lot of the research that you are describing, but the
one overarching principle that came out of this report, and I think
there is no disagreement on this panel, is that whatever fixes need
to happen have to happen upstream of a courtroom, that histori-
cally defense lawyers, prosecutors and judges have not done a very
satisfying job of separating the wheat from the chaff when it comes
to good science and bad science in criminal cases. I would be more
than happy to send you a peer-reviewed article that I wrote last
year on that specific subject, and what you will see is that even the
very famous Daubert decision that came down in 1993 is not really
used in criminal cases, very, very rarely, and that it is believed by
everybody here that if you can get this stuff right before it ever
gets into a courtroom, then we can all have much more confidence
in what goes on, and you can’t simply leave it to the so-called cru-
cible of the courtroom to work it out.

Mr. BROUN. Mr. Neufeld, I appreciate that. My time is about out.
If the Chair would just permit me to make a statement, then I will
quit.

Chair WuU. Absolutely.

Mr. BROUN. Back to my question about the Constitution, unless
you look at a perverted sense of the Constitution, you will not find
in that document anywhere Constitutional authority to develop a
new national agency or department of forensic science. You won’t
find it. But we are operating here on the perverted idea in Con-
gress, the courts as well as the Administration whether it is Re-
publican or Democrat, all seem to operate on a perverted idea of
what the Constitution is all about, and I find that very regrettable.
But as a scientist if I am extremely interested in finding truth
whether it is in forensic medicine, forensic science, just even medi-
cine as I still practice or not, but I don’t think we are going to have
the intellectual freedom with a new government body because there
is going to be government control over that body, and I encourage
you to think long and hard before continuing to promote a national
body. NIST does a great job of setting standards and I think we
have other opportunities to develop truth in the forensic areas
without developing a new body, and we frankly don’t have the
money now to develop these new standards. So I encourage you
and others to look at—we have got to solve the economic problem
in America and developing new bodies and new bureaus and other
things, maybe they are nice and maybe they are not Constitutional
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but we would want to do that. I think there are better ways than
trying to look at that, and let us find those solutions because I
don’t want anybody sitting in jail who is not guilty and I want to
know the truth as a physician.

So I have other questions I will submit for you all to answer and
I appreciate you all’s time and I thank the Chair.

Chair Wu. Thank you, Mr. Broun. I am sure that we will be able
to get back to you on a second round of questions if you would like,
and I would like to thank the gentleman from Georgia for giving
me the opportunity to pull out my hip pocket copy of the Constitu-
tion. The argument is typically that article 1, section 8 provides
various authorities. There is a specific authorizing provision in the
Constitution for NIST to provide a system of weights and measures
for the country but I just want to point out, because this issue has
come up in my Congressional district repeatedly, usually with re-
spect to Social Security or Medicare about Constitutional authority.
I just want to point out that there doesn’t appear to be textual ref-
erence to NASA or to the Air Force in the Constitution either but
we have seen fit to stretch it in each instance, and this is not to
engage the gentleman in Constitutional debate at this point but we
perhaps could continue the conversation over lunch sometime.

Mr. BrROUN. If the Chair would yield a moment?

Chair Wu. I would be happy to yield.

Mr. BROUN. I would love to have that opportunity to have lunch
with you and discuss that, but from my perspective, we are oper-
ating governmentally in the Congress, pretty much throughout the
Congress as well as in the federal court system as well as in the
Administration on a perverted idea of what the Constitution is all
about, and I believe in the original intent of the Constitution. Na-
tional defense is Constitutional so therefore the Air Force and
NASA and some of those other things that were not specifically
mentioned fall within the aegis of national security and national
defense. NIST certainly is one of those things that I agree we need
to have the national standards, and that is the reason I would like
to see NIST take over some of these things to make sure that the
science is correct, but here in this committee, throughout Congress,
we hear people talk about the climate change and global warming
that is absolutely certain manmade and there are many, many sci-
entists across the world who say that is absolutely not true and
there are scientists who look at all things, in my medicine, my
field, and others, and there is always debate, and that debate is
good in the scientific community because that is what peer review
is all about, and I think it would be critical for us to continue in
forensic science back to this issue so that we have that independ-
ence and have many entities looking at these various things wheth-
er it is DNA testing or bite marks or other entities so that we get
the truth and continue to seek that truth. Having one federal body
that is focused on this is I think counter to good scientific inquiry,
and besides being un-Constitutional in my opinion. So let us have
lunch and we will talk about that further. Thank you.

Chair Wu. I thank the gentleman.

Mr. BROUN. I thank the Chair.

Chair Wu. Reclaiming my time. While the gentleman from Geor-
gia and I may have slightly different Constitutional interpreta-
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tions, I think we share a concern about whether the creation of a
new agency at this point in time is the appropriate response, and
I would like to get to that after we return to mining the subject
of the core concern about is there sufficient science, where is the
science behind forensic science, what difference does it make. I am
still trying to understand the core concern here, and forgive me if
I am a little bit slow, but it appears to me that with DNA evidence
we had a body of science that was developed independently of any
forensic application and then a forensic application was found and
eventually solidified, but DNA is something that we have been
working on since the 1950s, maybe even a little bit before, but
there is an independent body of work. What Mr. Hicks seems to in-
dicate is that a lot of the methodology developed in forensics stems
from investigative work and is experiential and a body of work that
developed over time and pieces of it have been—pieces of it are
supported by research, other pieces remain perhaps more experien-
tial. Am I beginning to understand the picture here, Mr. Hicks?
Would you care to expand on that?

Mr. Hicks. Yes, I think you have hit it right on the head. That
is exactly right. And as Peter mentioned earlier, I don’t know what
the response was when they invited those practitioners in those
fields to come forward with information. I suspect that they didn’t.
I suspect part of it may have been an issue of trust and a question
about where is this going, who are we giving it to, and knowing
that they operate in a very adversarial environment of the court-
room all the time. But the other is that it may just not have been
in sort of the more formal scientific forum as well. And that is
where again I think if people who are trained and have the experi-
ence in that type of activity, if that could be brought to bear on the
existing information—and there will be gaps, I am sure, identified
and holes identified and——

Chair Wu. Can we try to bear down on the issue of what dif-
ference would it make? Now, Mr. Neufeld gave a very graphic ex-
ample of 200 innocent individuals exonerated by DNA, let us say,
who were convicted, subsequently exonerated, and out of those 200
perhaps 100 perpetrators who were, if you will, loose on the streets
because of the wrongful incarceration of the 200, that 100 real per-
petrators, if you will, were loose longer. I mean, that is one graphic
example of a difference that it would make. There seems to be dif-
ferent levels of challenge as to different testing methods whether
it is ballistics or bite marks or hair or paint chip analysis. Can the
panel further address for me examples of what difference it might
or might not make to the judicial process if we were to apply
science more broadly to what has historically been a collection of
experiential data points?

Ms. HENDERSON. Mr. Chair, if I could respond. One thing, and
I think Peter pointed this out also, we have to remember in the
criminal justice system only two to four percent of the cases ever
go to trial, so we want to make sure that—so we are not really able
to cross-examine and challenge many of these issues because things
are pled out, there are all kinds of other things that go on. I would
say because we have such a diverse area in forensic science, like
Dr. Downs, pathology is not really—I don’t think there are really
challenges to that as much although there are some, like shaken
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baby syndrome, and things like this come up as theoretical debates
and also are challenged in court. But then we have the pattern evi-
dence area and I think that is really when we look at the NAS re-
port, they are looking at what we call pattern evidence. We are
looking at fingerprints, we are looking at bite marks, we are look-
ing—see, paint and things like that, we have chemistry. I mean,
that—again, there is not as many, I think, attacks on toxicology,
on chemistry, drug chemistry. I mean, there are always new meth-
odologies that are developed.

Chair WU. Are most of the problems focused in these pattern
areas where we seem to have, if you will, a statistical problem?

Ms. HENDERSON. And you can’t—I would say one thing, that they
have not—you can’t really have statistics in some of these areas.
There are actually in tool marks, for example—I will give you an
example. Somebody comes to pry open, you know, your sliding door
and then they have someone come from the crime scene to say,
here, we know that this is the pry bar that we just found in this
person’s car to pry open that door. There is a debate whether you
count striation marks. I mean, there are two theories of this. One
group says we don’t need to do that. The other people say—so with-
in—and again, that is like science. You are always debating in
science, coming up with new methodologies. So there are actually—
and like Pete pointed out with the knife patterns, that is another
one. They have all kinds of pattern evidence with tool marks but
it is highly debated. So I think I saw, at least when I read the
whole report, the more the challenges are in the area of what I
would call pattern recognition forensic science, but not in some of
what I would say forensic pathology, toxicology, drug chemistry and
areas like that, and I don’t think that is really where the con-
centration was in the report.

Chair Wu. Help me understand that. Where there are things like
toxicology reports and chemical analysis of paint chips, do you all
agree that those are more settled procedures and less doubt about
them? Mr. Neufeld.

Mr. NEUFELD. I agree with your original comment that the big-
gest problems occur in those so-called matching disciplines, pattern
disciplines, but there are other types of problems in the way that
they are actually implemented in the criminal justice system which
you should be made aware of, which are in the NAS report. For in-
stance, since most cases don’t involve DNA, we all agree on that,
and we all agree that most cases don’t go to trial. Most cases are
either dismissed or resolved by a plea of guilty and so therefore in
most cases the people who are the principles, the lawyers and the
defendant and the victim, are looking at a lab report, a piece of
paper, and there are no national standards on what goes into a lab
report. And one of the things that the NAS report calls for is there
needs to be national standards so whoever reports the report can
figure out what happened.

Chair Wu. So even where there is, if you will, more science as
in chemistry, there are certifications issues about the accuracy of
the lab tests. There are issues about procedure. There are issues
about the format and the content of various reports.

Mr. NEUFELD. That is correct. Thank you.
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Chair Wu. And nobody disagrees with that. But is there still con-
sensus that there is a much bigger problem in the pattern recogni-
tion fields like ballistics, bite marks, fingerprints? Dr. Downs.

Dr. Downs. I think what we are looking at is a couple of issues
that overlap. One is the fundamental scientific testing, the repro-
ducible number, and I am going to probably get my good friend,
Mr. Neufeld, upset, but he refers to “DNA exonerations.” To my
knowledge, DNA has never exonerated anyone. It has been used for
that purpose but it is only a test result, and we have to place that
test result into context. DNA has never convicted anyone. It has
been used and interpreted for that purpose but what we are talking
about is the metric of actually performing a scientific test.

The accreditation and certification goes to the scientist practi-
tioner—that they are actually qualified to interpret that test result
and put it into the context. So I think that part of the report, that
you need to have both of those together simultaneously because the
reports need to be understood. They need to be understandable.
Someone needs to be able to read my report and understand why
I made a determination.

Chair Wu. Well, Dr. Downs, I think that we are in agreement
that if there is a sound methodology, one still has to have a sound
practitioner and have standards for the form of the report and the
content of the report.

Dr. Downs. Yes, sir.

Chair WU. So we are in agreement on that, and there is a certifi-
cation issue here and a standard-setting set of issues. I am trying
to get back to, are there core issues with some of these technologies
that we use that have a deep history but perhaps have not been
analyzed in ways that we would consider supported by lab science?
Ms. Henderson?

Ms. HENDERSON. Yes. Actually this brings up another issue
which I wanted to touch on is education.

Chair Wu. Can we finish this one first?

Ms. HENDERSON. Yes. Well, that is what I am getting at. I am
going in a circular fashion right now. No, actually it is education
because lawyers for a long time—these things weren’t challenged
because lawyers did not have science backgrounds. Only 5.3 per-
cent of law students have any education in physical sciences. So
now that people are getting, I would say, up to speed in whether
it is computer science or something else, now there are many more
challenges that are being made, and for a long time fingerprints
were never challenged, tool marks were never challenged. It was a
given that this is good science. But then when people started ask-
ing well, where is the rigor, where is—and there is the very famous
case that took place in Philadelphia with fingerprints. It was the
first time that somebody in federal court challenged a fingerprint,
and this was in a bank robbery case, and all of a sudden people
said well, where is the data, we don’t have anything that supports
that the fingerprint evidence is really valid. So I think that is
where we are looking, and these are many cases. I mean, if you go
to my website, NCSTL.org, we have cataloged all these types of
cases that say here is where the challenges are and that is again,
I think—really what we are seeing is the challenges are being
made in things that, as John said, developed through law enforce-
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ment but then didn’t have the rigor until the attorneys started get-
ting educated, and they are still not that well educated, I have to
say, in most science, other than Peter Neufeld, of course. But, you
know, that is one of the things, and he has been doing this for
years, but other people are not being trained in that particular
area. So I think the rigor needs to be imposed in many of, I would
say, traditionally accepted pattern evidence areas and that is what
the report says.

Chair Wu. Thank you, Ms. Henderson.

Mr. Hicks, you headed up the FBI crime lab. Have we just been
taking on faith these fingerprint matches, these bite mark matches,
and if you drill down to really focus on: is there evidence that a
match is a match, do we have problems when we actually drill
down and start asking those questions?

Mr. Hicks. Well, of course, I am not an expert in all those areas,
you know, to that extent, but it is experientially based and I think
if you were to speak with someone who has worked in that field
for some period of time, they have confidence that they are able to
distinguish patterns. But again, there are so many uncertainties in
an actual forensic evidence case, for example, fingerprints. You
may not have a full, clear image. You may

Chair Wu. But, I mean, a full fingerprint is a full fingerprint, but
the problem is you are frequently working with something a lot
less than that.

Mr. Hicks. What you are faced with, right. And so that is where
the—as Pete mentioned earlier, about the quality assurance prac-
tices where you do want to be sure that you have some level of re-
dundancy in your analytical system. You have a confirmation proc-
ess maybe where somebody else looks at it and verifies, at the very
least reviews, the work done to agree that they come to the same
opinion. And can errors happen? I think they can as has been dem-
onstrated and undoubtedly will in the future. Errors even happen
in medicine with all the rigor that is behind that. So I think that
is where the quality control process and the accreditation process
of course supports that to be sure that you have systems in place
that help to detect when things go wrong or inconsistent, you
know, with what the sort of established community standards.

I think if you were to go—I mentioned scientific working groups
earlier. I think if you go to the FBI website, for example, and then
look at some of their publications, Crime Laboratory Digest, for ex-
ample, is one of those publications, and you will find on there list-
ings of recommended guidelines for fiber identification, for exam-
ple, fiber matching, and it will go to the level of what should be
included in the report. It will talk about the kinds of tests which
should be at least considered and applied, although not all tests
would apply in all circumstances, but at least it defines which tests
will provide certain elements of information that might help to re-
solve whatever question it is they have been put to.

Chair Wu. Mr. Hicks, in those fields where the FBI does have
guidelines, in your professional experience, what percentage of
tests submitted in those fields where there are guidelines do you
think actually meet those guidelines?

Mr. Hicks. I am reluctant to even hazard a guess. I don’t know.
It has been—first, with the FBI, it has been a long time since I
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have been there. Much has changed in the last 10 or 15 years at
the FBI as in all laboratories—the entire community, in part be-
cause of the DNA experience.

Chair Wu. Yes, this is why we are spending a bit of time on this
because frequently when you focus down on an area, as a legislator
I don’t get to do that nearly as often as I want to, what is there
is not what one fully expects and many of us strive for original in-
tent or for truth but it is a little bit slipperier than being able to
get it on the first pass. I guess even though I didn’t—I don’t think
I have ever seen the TV show. I perhaps fell in the same trap of
assuming that because folks said it was so, it must be so, and I am
beginning to wonder if it ain’t so and whether we should be asking
that question more consistently.

Mr. Hicks. Well, I think, again, it is a question of being in the
forum that is expected, and that is again why I keep getting back
to NIST. I mean, they have the competencies to help make that as-
sessment, to look at that kind of information and working with the
laboratories and the scientific working groups of experts in those
individual fields, people that are at least practitioners in the field
to draw together what information is there and put it to that kind
of scrutiny, and I suspect that there will be many areas where they
can find that there are some gaps that need to be filled. Some
areas might just be simply a matter of conducting—refining the
scope of the study and performing the study in a slightly different
way to get to the very specific questions being asked.

Chair Wu. Well, I want to get to the other Members for another
round, and I will continue this, but I just want to comment that
it disturbed me greatly when I made the transition from a science
background to law school and then it took me a while to figure out
how the paradigm had shifted because in science you kind of work
at something and you have competing hypotheses. Until you collect
the data you don’t draw a conclusion about which of the competing
hypotheses one should proceed upon. With law, with judicial proc-
ess or the legislative process, it is really quite different. There is
a deadline and there is a deadline for decision. There is procedural
fairness but one has to reach a decision by the deadline and you
make the best choice you can under the procedural rules and then
you live with that decision until something else comes back and
you reverse it. It was very unsettling to come to that conclusion.
I am still not sure that I am fully comfortable with it but I am not
sure that there is any way to proceed in our society without those
deadlines. I am still going to come back to this topic before getting
to a few crass administrative things like cost and transitional
issues.

Mr. Smith, you have been very patient. Thank you.

Mr. SMITH. Thank you. Actually I find this interesting and I ap-
preciate the expertise that you bring. That is, I think, why we have
these hearings and I am grateful for the opportunity to participate.

We have got progress of science and we have got a criminal jus-
tice system. Are they keeping up with each other? I mean, Mr.
Neufeld, you cited over 200 cases and I certainly commend your or-
ganization for striving for a better way, if you will. If we used to-
day’s system that is most often practiced, I mean each state would
probably have a little different way of doing things but if we ap-
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plied today’s practices to those cases over the last several years, I
am not real certain with the timeline of all of those cases that you
mentioned, but have we made progress? How are we doing, say,
from the 40,000-foot level?

Mr. NEUFELD. You have made progress with respect to those
cases which would be resolved through DNA testing, but as—be-
cause DNA is that robust. But again, as everybody on this panel
will tell you, the types of cases which lend themselves to DNA is
a very small minority of what goes on in a crime laboratory or
what goes on in the broader area called forensic science. Many of
the same disciplines that gave rise to the wrongful convictions are
still practiced today and they are still practiced today much the
same way they were practiced five or ten or fifteen years ago. They
haven’t changed, and that is one of the reasons why there is con-
cern for a new initiative because others before have failed to have
that initiative to make the changes. Okay. People knew, for in-
stance—and I am not going to—John Hicks was an expert in hair
microscopy which the Chair asked him about, that is, looking at
hairs under a microscope, a hair from a crime scene, and com-
paring with a hair or hairs from a suspect and seeing whether they
are similar. They would look at, you know, perhaps a dozen or
more variables, and I will defer to him on what the exact number
is. But the problem is, they never had any empirical data as to how
common or rare each of those variables were. Nevertheless, they
would make statements in courts of law about how unusual it is
to find two things that are similar or common without any data-
base, without any empirical data, and to a large extent the problem
with a lot of these so-called matching disciplines is they lack empir-
ical databases to allow people to create a statement about an asso-
ciation, and that is still a problem today. It hasn’t changed. And
it is not getting any better in the courts because judges don’t deal
with it any more adequately and the lawyers, the defense lawyers
and prosecutors, don’t deal with it any more adequately because if
they had done well in organic chemistry they would have followed
Mr. Wu to medical school as opposed to me to law school. It is that
simple.

Chair Wu. Mr. Hicks, do you want to respond?

Mr. SMITH. Go ahead.

Mr. Hicks. Well, again, with hair identification you are looking
at features that may help to distinguish one person from another
but always in the reports that were issued there was a disclaimer
more or less, a warning statement put in there, that this is not an
absolute means of identification, and so it should be viewed in that
light. There may have been circumstances where the hair had been
artificially treated, for example, repeatedly where it would add
some level of uniqueness. At least in the experience of the exam-
iner it would seem to be something that they had rarely observed
and that might be offered during the course of testimony there to—
but I am not aware of any instance where there was testimony
given in a hair case, maybe Peter knows some, but some instance
where it was given that this is an absolute match that nobody else
has. It was always considered—urged that it be considered in the
context of other information. And so, for example, in some cases,
it might have been a fiber case, for example, if you find a blue
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nylon fiber on a victim, on a homicide victim, and you find a sus-
pect that has a blue nylon sweater. That may be some association
but of course there are many sweaters that might have been pro-
duced like that so that I think intuitively most people would recog-
nize that and wouldn’t have difficulty understanding that that is
not an absolute association.

On the other hand, if you have a case as in Georgia, the Wayne
Williams case some years ago, the Atlanta murders case, as it was
referred to, where there were a number of young men who were
found killed and there were many different fiber types that were
found, 28 different fiber types, in fact, that were consistently found
on the homicide victims and there was at the suspect that was
eventually developed sources for those fiber types were found in
one location. Now, was it an absolute identification? I don’t think
so. There was an effort to try to develop some statistical estimate
of how likely it might be that type of circumstance might occur.
But that is the challenge again. In forensics, you don’t know what
you are going to be presented with, and the whole idea is to try
to assess and reconstruct what you are observing and to see if it
might help bear light on a particular investigation, particularly ei-
ther to corroborate or dispute eyewitness testimony that you might
have or other facts and circumstances that you have. It should al-
ways be considered in the context of the whole case, and I think
that is what you had gotten to earlier, I guess. Of course, that is
sort of the legal requirement to look at the totality of things and
assess whether or not you can come and make your best decision
based on the information you have. In some respects, that is taking
place to some extent in some of those types of experiential types
of practices in some forensic labs.

On the other hand, hair identification, the cases that Peter is re-
ferring to where they had success in reversing these convictions,
those are convictions which occurred 15 or 20 years ago prior to the
advent of DNA technology typically. If you were looking at a foren-
sic laboratory today, I suspect there are a few that actually end
with the microscopic observation of features of the hair. Now they
would typically use that only to identify hairs which might be good
candidates for DNA analysis. So rather than analyze 20 different
hairs recovered in the debris from a crime scene, they will focus on
one or two that seem to be similar in appearance maybe to the hair
from the suspect source that they are considering but then they
would isolate those hairs that looked to be the best candidates for
a potential DNA match and then pass that on for DNA confirma-
tion.

Mr. NEUFELD. You know what? Actually it proves too much be-
cause even when you talk about a combination between hair and
mitochondrial DNA, you have the National Academy of Sciences ex-
plicitly reporting on page 5—26 of their report, but no studies have
been performed, referring to mitochondrial, working with hair mi-
croscopy specifically to quantify the reliability of their joint use.
The problem is, frankly there are dozens of cases that we have
where people were wrongly convicted based on the inappropriate
use of statistics in those hair microscopy cases and sometimes it
was FBI agents themselves who actually offered these statistics
completely in the absence of any empirical database. That is docu-
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mented in transcripts. We can share them with the panel. It is not
at all controversial.

But there is a bigger problem. Even if you don’t do as we did in
the case which I submitted to the panel, say giving a number of
one in 10,000, even if you say that something is more likely than
not to have come from this individual, that in itself, even without
giving a number, is a probabilistic statement and you can’t give a
probabilistic statement unless you have some empirical data. So it
is not enough to say that we would have a disclaimer that we will
not say it is this person to the exclusion of the rest of the world,
but when you give any statement like that, it most likely hairs or
more likely than not hairs, that is a probabilistic statement and
you can’t make those kinds of statement in the absence of a sci-
entific empirical database, and they never had it.

Mr. SmITH. Ms. Henderson?

Ms. HENDERSON. Yes. I thought Peter might cite to the—was it
the Williamson case that was in Oklahoma, I believe, or Texas.
There have been cases where they have said something was a
match with hairs and fibers and they said you cannot do that. It
is true, as John says, there are some, you know, evaluations, im-
provements now with hair and fiber evidence, but a lot of labora-
tories have done away with microscopy. They just said we don’t
want to do this anymore, instead we are going to see if we can do
mitochondrial DNA testing, we will do that on the hairs but we are
not going to go ahead and just say it is microscopically similar be-
cause there is not the data.

Now, one thing I wanted to point out though, when you asked
before about whether—how reliable certain areas were, there was
a publication in the Journal of Forensic Sciences on proficiency
testing. They went back to 1978 and looked at—dJoe Peterson is the
author of this particular article and he has done an update. He
started in 1978 and looked at proficiency testing in every area of
forensic science and their reliability, and I have to say hair and
fiber was one of them. You might as well as have flipped a coin.
In fifty percent of the cases they made misidentifications and so
that is I think something that—and I can provide that to the Com-
mittee if they would like to look at this particular study.

Chair Wu. Ms. Henderson, can you explain that to me a little bit
further? I don’t know what you mean by proficiency testing.

Ms. HENDERSON. Okay.

Chair Wu. And when you say 50 percent is misidentified, tell me
what this means.

Ms. HENDERSON. Okay. Pete can probably talk more about pro-
ficiency testing because he does this in the laboratory.

Mr. MARONE. Sure.

Ms. HENDERSON. Go ahead, Pete.

Mr. MARONE. Proficiency testing is a quality assurance method,
if you will, that is designed to test, ascertain the competency of the
individual examiner. Each drug chemist every year, accredited lab-
oratories must go through a proficiency testing program. For exam-
ple, every drug chemist is given an unknown. They have to identify
what it is. That could either be from an external source or an inter-
nal source but they don’t know what the outcome is. And it is the
same thing for trace evidence, for DNA folks. They will get a stain,
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identify the stain, tell us what the profile is, is there semen present
or whatever. And so what it literally is, it is a test of the com-
petency of both the individual and the operating process within the
laboratory. DNA requires two a year. Everybody else gets one a
year in every discipline. Part of the proficiency testing process is
to ascertain why you got the wrong answer, whatever that might
be. In a lot of instances it is something minor that you can fix. If
it is an instance where you find out the person really has issues,
that individual is taken off of work until the problem is fixed, and
at that same time you go back and look at other work that that
person has done prior to that proficiency test to see if those issues
are

Chair WU. Actually I misunderstood you. When you were talking
about proficiency testing and then said 50 percent of test results
were incorrect, I thought the implication was that 50 percent of the
results submitted as evidence were incorrect.

Ms. HENDERSON. No, this is looking at proficiency testing within
the laboratory, not necessarily that they made it to the courtroom,
if I wanted to—and again, it was in certain areas. Now, again,
when they started in 1978 and looked at this and moved forward,
we have put in place, I have to say in the forensic community, a
lot more proficiency tests than were ever done before. We also have
put into place of course ASCLAD/LAB [American Society of Crime
Laboratory Directors—Laboratory Accreditation Board] accredita-
tion, which then requires these proficiency tests. Before many lab-
oratories did not have these requirements, and I know Peter
Neufeld will probably chime in on this at some point. But that is
one of the things that have been improved. I have to say, things
have improved over the years, although I can say it is human na-
ture. It 1s not perfect. I mean, these are human beings doing lab-
oratory tests. But what they are trying to do—and that is why they
have quality assurance groups that go out to the laboratories and
identify if there are weaknesses perhaps in the system, and that
is the other thing that they are trying to work through and that
is something to encourage, I believe with more funding as well.

Chair WU. Here is an analogy from a different field. Ms. Hender-
son, what you are saying is that this is like having sanitary tests
for restaurants and the restaurants fail 50 percent of the tests or
inspections but that is not to say that 50 percent of the customers
are necessarily eating unsanitary food?

Ms. HENDERSON. I don’t know if I would say it that way. I have
to say, with all due respect, I think that is putting words in my
mouth. I don’t think that is really—what I am saying is, in certain
areas reflected in the work by Dr. Peterson, he found that over the
years, and he looked at 20 or more years of proficiency tests, that
in certain areas, I won't say all areas of forensic science, but in cer-
tain areas of forensic science people failed proficiency tests, right,
and that was in—the hair and fiber was one of the most, I would
say, telling areas of the proficiency test failures.

Chair Wu. I am sorry, Ms. Henderson. You all are experts. That
is why you are here. We are not. That is why we are here. And
I am just trying to understand the policy implications of what you
all are trying to tell us.

Ms. HENDERSON. Okay. I think Peter can address that.
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Mr. NEUFELD. Mr. Wu, there is a fundamental disconnect, and
the fundamental disconnect is that the reason you use proficiency
tests is there is no way to know. When you are looking at a piece
of crime scene evidence and you match it to me, did you get the
right answer or the wrong answer, if you will, because you don’t
have a control. It is an unknown. And so proficiency tests are a
substitute for that. Is that clear kind of? That is the fundamental
difference. So for instance, when you

Chair Wu. That is clear. It is somewhat troubling but it is clear.

Mr. NEUFELD. Well, it is very troubling and so one of the things
that you would want from a national

Chair Wu. Mr. Hicks does not agree.

Mr. NEUFELD. One of the things you would want from a National
Institute of Forensic Science, for instance, would be to come up
with a program of proficiency testing because there are four types
of proficiency testing. There are external, there are internal, there
are open, and there are blind. So a lot of the proficiency testing
that is done, for instance, is the kind where the individual analyst
knows it is a proficiency test and may or may not treat it the same
way that he or she would actual casework. So what you would like
to do ideally is to make the proficiency test more challenging and
more robust and be able to sort of move it into the lab system so
the proficiency test looks no different than an actual case. So you
get the laboratory and the personnel to treat it the same way they
would a regular case. It is expensive to do that. I think we all
agree with that. But hopefully if you had this NIFS, okay, they
could create national standards, they could create, if you will, a na-
tional proficiency test so the expense would not be on every labora-
tory and that kind of robust proficiency testing could happen more
consistently throughout the country. The reason you want to do
it—one of the problems we had, for instance, you know, in some of
these other disciplines is you can assume that you have got the
right person, but you don’t have the same kind of scientific control
that you have with the proficiency test to tell you for sure that you
have the right person.

Mr. SMITH. Full circle. Back to the creation of a new agency per-
haps. Do we not have enough of a grasp of where we need to go
within the current agency framework, NIST or however we might
proceed without creating yet another new agency that I think could
end up being a bit of a distraction with the administrative parts
of it rather than ramping up with current agency framework.

Ms. HENDERSON. I would like to go back to my immediate action
first. I think let us take existing resources. And we do have—I
want to mention, we do have ASCLAD/LAB, which is the American
Society of Crime Laboratory Directors Laboratory Accreditation
Board, which also has testing methods. NIST has testing methods
in place already and I think then we do the interim action. So first
let us start with what we have in existence. We don’t throw out the
baby with the bathwater, to use a hackneyed phrase here, but go
ahead and say what do we have, and we have to corral the existing
resources and I think Ms. Edwards, when she said let us see what
is out there, we need to see what is existing in terms of funding,
then let us see what federal resources we already have in terms of
testing and things like that. Then we go to the interim action,
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which would be to evaluate strategic policy decisions and strategies
because we need to say what do we have here right now, and I
think probably us in the forensic community would be able to prob-
ably pull all these things together and see what is out there. Then
do the interim action. Then we go to the long-term action. I think
it has to be a three-step plan. I think that is a much better way
to exercise this particularly and looking at policy and strategies.

Mr. SmiTH. Thank you.

Chair Wu. Thank you, Mr. Smith.

I ask the forbearance of the witnesses in repeatedly asking these
questions related to the role of science and forensics and why it
makes a difference. I think this is a topic to which we will return
at some future date. I just want to say in my own defense or ad-
mission of guilt that I have been asking why does nanotechnology
matter for the last ten years because people don’t seem to have
good explanations about why it should be important just because
it is small. And I have come to the conclusion that it is important
and it is worth supporting. I have come to the conclusion that we
are on to something here and that it deserves more focus, but I still
quite frankly do not—I am still trying to understand the role that
scientific rigor can play in being brought to bear on what has been
an experiential field for the most part. Mr. Neufeld has provided
some graphic examples based on DNA and I am trying to under-
stand how it might affect the rest of what we do, whether it is con-
viction rates going up or going down, and our certainty about pro-
viding a sound service. I think that Mr. Smith has asked some good
questions about what would happen in the organizational interim
in trying to organize a new agency if that were the path we were
to choose.

I want to focus on that a little bit, but first I start with Mr.
Marone, and Mr. Marone, you said that resources are a real prob-
lem, but when asked specifically about how much more in re-
sources, you begged off on the question, and I want to press you
a little bit on that because it is easy to come here and say we need
more, and we are in the line-drawing business about how much
more, so if you are going to ask for more, I am going to have to
ask you how much more.

Mr. MARONE. Well, I didn’t beg off from the answer of what kind
of resources, how much resources. I begged off the question as to
how much it is going to cost, which are two different things, one
could argue. But for example, if you want to look at resources——

Chair Wu. We deal with dollar funding here, so if you could help
us with that metric?

Mr. MARONE. Well, I can tell you things that it is going to take.
For example, we need more people. How many people? We have to
assess that and find out where we are. But where does that begin?
We need a better entry source for our examiners. One of the things
that we are looking at is the forensic science applicant pool. Who
do we want them to be? Do we want them to be hard science or
would we like them to be more science based and not requiring a
baccalaureate degree as in many instances now with fingerprint ex-
aminers, firearms examiners and so forth. So we need to start at
that level just like Dr. Downs needs to start with—if you need
more people, you need to educate more people, you need to train
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them for pathology. You know, there are reasons why people go
into other fields. We have got to make it more meaningful to them,
more palatable to them to go into the forensic science field, to go
into public service. Forensic science has no scholarship program,
for example, like in graduate school they get a free ride to go get
a Ph.D. Okay. There is no such thing even at a Master’s level in
forensic science. We need that to get the qualified higher-caliber
students interested in forensic science. That is going to

Chair Wu. Mr. Marone, what I think we need from you to make
a case for this are the measurable inputs that you need. The fac-
tors that you are mentioning are all important policy concerns but
ultimately I think, you know, we have to decide what are we going
to put into this, what are the dollars and cents, what are the un-
dergraduate or graduate programs, what are the certification pro-
grams, what are the standards that need to be developed, and I
hate to be so pedestrian about this but I think that is what we
need for action going forward. And I would like to ask you for help
with that if we are going to take meaningful action in this field.

Mr. MARONE. I fully understand. That is one of the things that
as a community we have to be able to provide to you is

Chair Wu. Yes, I am asking you to provide it, and if you are say-
ing you can’t provide it today, I am saying we need to have that
before we can take meaningful action. At least I think we need to
have that before we can responsibly take meaningful action.

Mr. MARONE. I defer to anybody else on the panel because I
know among us we have hammered this thing around a lot and I
don’t know that we have come up with any definitive answer.

Dr. DownNs. I may be able to give at least a partial answer re-
gards medical examiners. Recommendation number 11 specifically
referred to the medical examiner community replacing lay coroners
with physicians, board-certified medical examiners.

Chair Wu. And Dr. Downs, I wanted to ask you about that be-
cause in your written testimony you do make that recommendation,
and if you look at the graduation rate for board-certified forensic
pathologists, which is also in your written testimony, there is just
no way that we can get to having the qualified pathologists that
you want with the graduation rate that we have.

Dr. DownNs. Agreed. It is staggering. We go through extensive
training, as you know. Then we go into the subspecialty of forensic
pathology, which I did in order to cut my salary in half. No one
spoke to my wisdom in doing that, but the reality is, we go into
forensic pathology for a different reason than perhaps other people
go into medicine. It is a public service, and the number of people
we need—we graduate 37 residents in forensic pathology a year,
37. We have 400 medical examiners actively practicing full time.
We need an estimated 800. The cost per citizen, somewhere be-
tween $3 and $5 a head. So you can multiply that out. I get rough-
ly $1 billion to $2 billion just to have an operating system. That
doesn’t get into the infrastructure of how many offices need to be
replaced and quite honestly need to be up to code for CDC [Centers
for Disease Control], safety and performance of an autopsy.

Chair WU. That is the medical examiner side of things, the med-
ical examiner/coroner side of things?
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Dr. Downs. Right, and if we actually were to do away with the
1,000-year-old office of the coroner, there are 3,000 counties out
there and a fair number of them are served by coroners, and I
would imagine that the counties would have something to say
about that issue. In some places——

Chair Wu. Well, Dr. Downs, when an institution has survived for
1,000 years, there is usually a reason, and the paperless office has
been predicted for a long time but papyrus has been with us a long
time. There is a lot of paper up here.

Dr. Downs. Yes, sir.

Chair Wu. So I think I get the drift of where you want to go and
we ought to push in that direction but implementing from here to
there is the challenge.

Dr. DowNs. If we could enhance the investigation, the abilities
of the coroner to do their job, I think that is a good place to start.
We aren’t going to get rid of the office of the coroner anytime soon,
as you pointed out, sir, and I think if we can professionalize the
office, we are way ahead of the game.

Chair Wu. Ms. Henderson, you make recommendations about
substantially increasing research. Do we have the infrastructure in
place to do the amount of research that you are recommending?

Ms. HENDERSON. Well, we do have in many universities now, be-
cause, of course, forensic science has increased attention so there
are different programs that are out there that have Ph.D. students
but we can also go to other institutions. I think there is—and
again, if we want to look at hard science, and that is one of the
areas to go to, let us go to biology departments, we will go to chem-
istry, because all of these things can be worked, not just in a foren-
sic science program, but also in hard science programs. So I think,
particularly if there is money to do research—I know this because
I live on grant money myself—that people will then come and do
the research, again working, I think, in conjunction with existing
laboratories to know what are the needs or with the medical exam-
iner’s offices.

Chair Wu. What I am hearing is a mixed answer. There are ex-
isting laboratories, State laboratories, private laboratories, federal
laboratories. There is a university research base and——

Ms. HENDERSON. And they are not always talking to each other.
That is one of the problems.

Chair Wu. And what I don’t hear you saying is that the capacity
is there. I don’t hear you saying the capacity isn’t there.

Ms. HENDERSON. Well, of course, I know that—I think the capac-
ity is there. Of course, people will say we need to have the dollars
to fund it and then I will have to get back to you with how much
money we would need to fund those types of research programs. As
I told you, when I was president of the academy, one of the things
we saw was, there was a lack of research dollars within the Foren-
sic Sciences Foundation, which is a group that actually spun off,
if I can say it that way, from the American Academy of Forensic
Sciences. So now what we are doing is, with this $300,000 plus, we
are giving stipends basically to graduate students in these accred-
ited forensic science programs so that they can do research and
they can go present the research in peer-review settings. So there
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has been a movement in that particular area. So I think we are
making many efforts in that particular area.

Chair Wu. Would it be constructive to have departments of foren-
sic science or a new organization at the federal level to handle fo-
rensic science when this is a very important applied field but it
brings together so many, if you will, different stovepipe sections of
science, whether it is metallurgy, whether it is mechanics, whether
it is biology, organic chemistry or DNA and biochemistry. Would
this be a meaningful add to try to create this field, if you will?

Ms. HENDERSON. Well, we actually have—I have to say, and this
is where I receive some of my grant money from is the National
Institute of Justice. They have a science and technology section
that, you know, gives grants to people to do research. The Bureau
of Justice Assistance also has money. So there are existing institu-
tions that do provide money for people to do significant research,
and of course NIST has been doing research over the years as well.
In fact, they testified before the National Academy of Sciences
group, so I think that—I don’t know that creating another entity
is always a good idea. I don’t know whether there could be better
coordination between entities. That perhaps might work. And I
don’t know if you, you know, can actually twist enough arms from
federal agencies in order to all work together as a collaborative
venture.

Chair Wu. Well, it seems to me that this is a field that is tailor-
made for our research university structure where there are dis-
ciplines from across many different fields and you really need to
tap and access those fields in order to do good work.

Ms. HENDERSON. I would not disagree with that.

Chair Wu. Mr. Neufeld.

Mr. NEUFELD. I would just, you know, echo the words of rec-
ommendation number three of the NAS report which calls for the
creation of a competitively funded peer-reviewed research program
that would be at this National Institute of Forensic Science. They
point out through the two years of hearings they had that there
was a terrible paucity of federal funds available for meaningful re-
search in the forensic sciences, and certainly what you would want
to have is some coordinator, or quarterback, who could decide what
the priorities are, and even if there are pools of money at DOD or
Homeland Security or other places, at least the quarterback could
decide maybe we can tap into some of those other pools of money
but at least there will be strategic decisions made by somebody,
and there are no strategic decisions being made now by anybody.
When the NAS had their hearings, somebody testified in fact from
NIJ, who was in charge of their science and technology program
there and felt that NIJ was a poor place for locating this research
undertaking because of their own internal perceived conflicts of in-
terest as representing the different law enforcement agencies that
NIJ currently represents. Moreover, there is a historical problem at
NIJ of almost all their research money being earmarked, terribly
earmarked for not just a discipline but earmarked that it would
take place at a particular institution, which is the antithesis of the
way that the National Science Foundation works. It is the antith-
esis of the way the National Institute of Health works. One of the
things that the reports recommends, for instance, is the NIH
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should have a research budget to help forensic pathology so to help
people who are medical examiners get research done in the areas
that are breaking into new territory. They don’t even have that,
okay. But if there is a quarterback somewhere who is going to be
looking out for the interests of all these people in the forensic com-
munity, then they can push the NIH to get some of that money.
Then they can push Defense or other agencies that have pools of
money to bring it to bear where it is needed.

Chair Wu. Well, Ms. Henderson, thank you for sharing your per-
spective on Australia, that it has taken them 20 years of work on
this. I expect that as we go down this road, it will not be a short
one no matter what path we choose to take.

Last pass. Mr. Hicks, you seem to have a different opinion about
whether a new independent agency or quarterback or anything else
is needed and I wanted to give you and anybody else who wants
to take the other side a moment to more fully explore whether to
do that or not. What do you see as the downside of proceeding
down that path?

Mr. Hicks. I think just from the practical aspects of implementa-
tion, and you have already articulated, I think, a lot of the con-
cerns about trying to establish that large an agency. And even in
conducting research, I think it is important that this be community
driven so that someone in an academic setting who is not familiar
with the ongoing operations of a laboratory and the kinds of ques-
tions that they need to address, there needs to be some connection
there so that they have a sense of directing research that is appli-
cable to the questions to be answered. And as has already been
mentioned, again, there have been other federal initiatives here to
try to support problems and needs in the forensic community such
as backlog DNA testing and overall quality laboratory improve-
ment. These may be vehicles that can continue to be brought to
bear to help improve laboratory services. It seems to me where the
big gap is, as I have said repeatedly here, is that in looking at
some of those currently practiced forensic techniques as to whether
or not they meet the scientific rigor and scrutiny that will help to
assure confidence in the courts and that is where again I think you
could direct activity instead of sort of open-ended research but you
could direct activity into looking specifically at some of those areas,
and it is a question of where does the competency lie to try to ad-
dress that right now. Do you have to build a new organization to
do that or are there competencies now that might be brought to
bear on that question.

Chair Wu. Does any advocate for a new organization want to
take a minute to address that? You all are good? Okay. Very good.
Thank you all very much for being here today. The record will re-
main open for additional statements and for questions and answers
on the record that Members of the Committee may ask of each of
the witnesses. I want to thank you all for beginning this path at
this committee level to explore what we can do to improve the state
of forensic science in America and look forward to working with
you all going forward.

Thank you very much, and the hearing is adjourned.

[Whereupon, at 12:17 p.m., the Subcommittee was adjourned.]
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ANSWERS TO POST-HEARING QUESTIONS

Responses by Peter M. Marone, Director, Virginia Department of Forensic Science

Questions submitted by Chair David Wu

Q1. The NAS recommends that the Federal Government oversee education standards
and accreditation of forensic science programs in colleges and universities. What
is your opinion of this recommendation?

Al. One of the main points discussed throughout the report is standardization. The
Committee’s recommendation was not to replace the existing accrediting body with
a totally newly developed federal program, but to utilize the existing, already work-
ing program which can be reviewed to assure that it meets the needs. Then support
this program and the institutions applying to it for accreditation. The example for
accreditation of forensic science educational programs would be the Forensic Edu-
cation Program Accreditation Commission (FEPAC), which is a standing committee
of the American Academy of Forensic Sciences. While this Commission has been in
existence for just five years, it has shown significant success in raising the scientific
rigor of the programs which it has already accredited. There is a quantum difference
between overseeing the accrediting body and creating a new body from the ground
up. A benefit of the standardization of these requirements is that students and
these accredited universities could receive the benefit of federal support in the na-
ture of scholarships or loans for tuition (forgivable at a rate of say, 20 percent for
each year of service in a publicly funded crime laboratory).

For the existing undergraduate FEPAC accredited universities there are approxi-
mately 1,600 students. If the average cost for each student is $25,000 per year, the
cost to fully fund undergraduate education for the existing forensic programs would
be approximately $40,000,000.

For the existing FEPAC accredited graduate level programs, there are approxi-
mately 175 students. If the average cost of graduate study is $30,000 per year for
each student, the cost to fully fund graduate education for the existing forensic pro-
grams is approximately $5,250,000.

Q2. What is the level of funds the Federal Government currently allocates to forensic
science research? What will the transitional issues be in changing from a mostly
experienced-based system to a rigorous scientific-based system?

A2. As noted in the report, in Chapter 2, pages 14 & 15, NIJ funding for the foren-
sic sciences in 2007 was a total of $6,590,702, of which $4,048,563 was directed to
DNA related research and only $2,542,139 was directed to crime scene tools, tech-
niques and technologies; Impression Evidence; Facial Recognition; Iris Recognition;
and Automatic Fingerprint Matching. The Federal Bureau of Investigation has
about $33 million allocated for research purposes. Currently, I have no idea as to
the amount of forensic research funding from the Department of Defense, Depart-
ment of State or other agencies. However, it must be noted that other agencies are
not developing forensic technology intended for State and local use. It could, how-
ever, be commercialized but it is critical that Congress recognize that even if a R&D
program for technology was increased, the forensic community would not have the
funding to purchase the new equipment or to maintain it if they were able to pur-
chase it. Further, these programs are focused on the advancement of existing tech-
nologies not on validation.

Transitional issues should be considered first, research to validate the underlying
principles of the disciplines at issue, namely friction ridge determination, firearms
and toolmark analyses, and questioned document analyses. In addition to this would
be determination as to the application of statistical models that would allow for the
assessment of a statistical significance of the particular comparison.

Q3. What federal resources would be required to establish a National Institute of Fo-
rensic Science?

A3. 1 don’t believe that I am qualified to give a number for this as I do not work
in the Federal Government. However, if one were created or if the existing structure
was expanded, then funding would be necessary for staffing of the entity. In addi-
tion, there would be needed travel funds for numerous technical advisors necessary
to review, comment on and aid in implementation. They would then require a budg-
et of great significance to support the operational needs of the State and local foren-
sic community which I believe must be assessed through annual requirements anal-
ysis of that community.
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Questions submitted by Representative Adrian Smith

Cost

Q1. What would the recommendations in the NAS report cost? Specifically, how
much funding do you think is required for the proposed forensics institute? How
much is necessary to fulfill the other technical recommendations, such as basic
research, validation, and standards for accreditation and certification?

You also state in your testimony that federal funding for disciplines outside of
DNA “falls far short of what is necessary.” Could you provide an estimate of
how much is necessary—even a ballpark figure for us as we move forward?

A1l. T do not believe I can provide to you a total cost to do this as I am not a federal
employee so I am unsure of what it costs to run a federal agency. I have, however,
put together the numbers I believe to be rough for accreditation which I have listed
below. It is important to realize that this does not include daily operations
of labs, such as additional personnel (which have been estimated by some
to be as many as 10,000 examiner positions), nor the equipment needed not
only to support the new individuals, but also to replace and upgrade the
equipment existing in laboratories now, nor the additional laboratory
space for the additional personnel.

Accreditation NOTE: These numbers do not include any estimates for the
inclusion of Coroner or Medical Examiner offices.

From very preliminary surveys and numbers drawn from the number of police de-
partments and sheriff offices, it is estimated that there may be 11,000 entities that
fit into the category of forensic service providers.

To train one individual in each agency to prepare for accreditation is approxi-
mately $5,000 each or a total of $55,000,000.

It requires approximately two years of time for that trained individual to bring
the agency into compliance to achieve accreditation. The cost of two years (times
11,000 agencies) for this process is estimated at $900,000,000.

Cost of upgrading of facilities to meet safety, security, etc., cannot be estimated
since these issues are variable.

The average cost of an accreditation site visit is approximately $10,000 per visit,
totaling $110,000,000.

The accreditation cycle is five years. The average cost of an annual surveillance
visit is $1,000 per site, so the total cost for a five-year cycle would be approximately
$11,200,000 for the surveillance visits.

Currently, administrative cost of the program is approximately $150.00 per (what
would be a certified individual). If each agency has an average of 10 individuals
working as forensic service providers, (that’s 110,000), the total is 16,500,000 per
year or $82,500,000 for a five-year cycle.

Certification NOTE: These numbers do not include any estimates for the in-
clusion of Coroner or Medical Examiner offices.

The cost of certification fees, travel to testing site, study materials, etc. is approxi-
mately $1,000 per individual (times the 110,000 estimated above), for a total of
$110,000,000. The ongoing fees and annual fees will be less than this figure for the
succeeding four years, maybe $75,000,000 each year.

NIST Capabilities

Q2. Assume for a moment that Congress opts not to create a new forensics institute
but still follows through on the technical recommendations in the NAS report.
Which among those should be carried out by NIST versus other agencies or pri-
vate sector organizations? (May want to ask for more detailed answers in writ-
ing.)

To put this question another way, if no new agency is created, is NIST capable
of, and should they: a) Establish best practices for scientists and laboratories?
b) Establish standards for accreditation of forensic labs and certification of fo-
rensic scientists? ¢) Develop standard operating procedures for forensic labs? d)
Oversee education standards and accreditation of university forensic programs?

A2. Once again, the intent of the report was not to establish new provisions from
scratch, but to work from existing programs. NIST can aid in standardizing of the
protocols and best practices recommended (but not mandatory) as outlined by the
various Scientific Working Groups. I have already answered b., c., and d. above.
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Crime Lab Accreditation

Q3. You note in your testimony that great progress has been made with respect to
accreditation of public crime laboratories—in 2005 over 82 percent of labs were
accredited. How do you think existing accreditation mechanisms should be dealt
with in light of your recommendations for the Federal Government to develop
its own accreditation standards? How might government intervention impact
private sector organizations’ incentives to continue its accreditation work?

A3. Actually, the report is quite clear. Just as in the accreditation of academic fo-
rensic science programs, the committee specifically stated that the existing accredi-
tation programs not be “reinvented” by the Federal Government. What we intended
was for the federal entity to review and assess whether an accrediting body (for test-
ing laboratories) met the international standards of ISO/IEC 17025 and therefore
would be able to conduct the assessments of compliance to those standards. During
that process, an accrediting body may have to adjust their requirements to meet the
ISO/IEC 17025 specifications. This action is to assure that all accreditations would
fr}lee(}ic the standards required and therefore comply with federal requirements for
unding.

“On Friday, September 12, 2008 at an annual meeting of the General Assembly
of the InterAmerican Accreditation Cooperation (IAAC), held in Paraguay,
ASCLD/LAB was formally accepted as a signatory to the IAAC Multi-lateral
Recognition Arrangement. This action means that ASCLD/LAB, and specifically
the ASCLD/LAB-International accreditation program for testing laboratories, is
now internationally recognized and accepted as operating in conformance with
ISO and IAAC standards and practices. ASCLD/LAB is the first Forensic
Science Accrediting Body in the United States to achieve this recognition.”

Upon acceptance by the federal entity, the ASCLD/LAB International Accredita-
tion Program would continue to conduct accreditations, meeting the intent of the
committee report. This would be true of any accrediting body which meets or would
meet the requirements and is approved.

Prioritization of NAS Recommendations

Q4. Among the technical recommendations in the NAS report, what one or two stand
out to you as the highest priority, and why?

A4. 1 believe that this is not a circumstance where A needs to be completed before
proceeding to B or C. Several of the recommendations can be implemented concur-
rently. Certainly the research needed to validate the underlying principles for latent
print comparison, firearms and toolmark examinations, and questioned document
analysis needs to begin (Recommendation 3), as well as the research into the ef-
fects of observer bias (Recommendation 5). This will take some time. At the same
time, the preparation for implementing and requiring accreditation forensic service
providers (labs, fingerprint comparison units, crime scene, and digital evidence sec-
tions) and certification of individuals can begin. This also will be a multi-year proc-
ess for educating the applicable parties, aiding in the preparation, application, and
final accreditation and/or certification. (Recommendations 2, 6, 7, and 8).

Prioritization of Research Needs

Q5. Has the forensic science community attempted to prioritize research needs across
various disciplines? If not, in your opinion what areas of research are likely to
contribute the greatest benefits to the legal system through increased funding?

Ab5. See answer to number 4 above concerning research. While some research has
been conducted along these lines, there has been no nationally coordinated process
to assure that the needs of the community have been addressed.
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ANSWERS TO POST-HEARING QUESTIONS

Responses by Carol E. Henderson, Director, National Clearinghouse for Science,
Technology and the Law; Professor of Law, Stetson University College of Law;
Past President, The American Academy of Forensic Sciences

The questions posed by the Committee are thoughtful and relevant. However,
most cannot be answered accurately at this time because of a lack of data.

For example: there is no data on how many of the Nation’s approximately 17,000
law enforcement agencies are conducting pattern analysis investigations such as fin-
gerprint and tool mark comparisons and no line for “Forensic Science Research” in
the budget of federal agencies.

Without a solid platform of information it is not possible to answer questions such
as the cost of establishing a NIFS, the cost of implementing a national research
agenda and conducting the associated research, or even the cost of moving pattern
evidence from experiential to science-based. The same applies to the recommenda-
tion on transitioning control of forensic services from police to non-law enforcement
control.

While I have tried to give the Committee the best answers to their questions, I
strongly caution—as I did consistently in my written and oral testimony—that sig-
nificant research is required to provide adequate data on which to base supportable
cases regarding implementation of most of the NAS recommendations.

Although much of the focus in this response has been on federal agencies, the ma-
jority of cases are processed by State and Local agencies.

A thoughtful, well-researched strategic plan to propel the forensic science commu-
nity forward so that we all serve the justice system in the manner in which it de-
serves is required.

The first step should be to require an independent study of the funding and re-
source implications of the report recommendations, and to produce a strategic plan
for their implementation.

I know that the National Clearinghouse for Science Technology and the Law,
which I direct, has the capability and experience in bringing together expert groups
to be able to deliver such a plan in a timely fashion.

Questions submitted by Chair David Wu

Q1. The Academy of Forensic Sciences (AAFS) has created an Education Committee
and Accreditation Board to review the quality of forensic science education pro-
grams and current accreditation and certification programs. What have been
your findings?

Al The AAFS established a Forensic Science Education Programs Commission
(FEPAC) in 2004 to review education programs.

FEPAC accredits forensic science education programs that lead to a Bachelor’s or
Master’s degree in forensic science or in a natural science with a forensic science
concentration. All programs that FEPAC accredits are located within institutions
that are accredited by a regional accreditation organization.

The review function of FEPAC is to assess programs against standards, and ei-
ther grant or not grant recognition. There are currently 25 programs that have ap-
plied for and received FEPAC accreditation. The AAFS has estimated that there are
148 forensic science programs offered by colleges or universities in the United
States.

Q2a. What is the level of funds the Federal Government currently allocates to foren-
sic science research?

A2a. There has been no study of all the funding resources covering all federal agen-
cies. However, the following describes the situation as best as can be determined.

The only on-going source of general research funding in the scientific aspects of
forensic science is the National Institute of Forensic Science (NIJ).

Funds for DNA research were $9.227M in 2008 (http:/ /www.dna.gov / funding | re-
search-development /). Information about funding for non-DNA research is not read-
ily available as they are allocated on a year-to-year basis depending on the level of
funds available, including Congressionally-directed funds.

NO% all of the available discretionary funding is allocated to forensic science re-
search.

There is a National Academy Panel working on the topic of NIJ research funding,
with an  expected reporting date of early 2010 (see hitp://
www8.nationalacademies.org | cp | projectview.aspx?key=48868, Project Title “Assess-
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ing the Research Program of the National Institute of Justice”; Project scope in-
cludes “1) What is the role of NIJ in supporting and sustalmng the Nation’s sci-
entific infrastructure of crime and criminal justice research .

In general, only eight percent of requests to NIJ are supported Other agencies
such as the FBI, BATF, DHS and DOD fund forensic research on an ad hoc basis.

Q2b. What will the transitional issues be in changing from a mostly experienced-
based system to a rigorous scientific-based system?

A2b. This question is impossible to answer without extensive research, as I de-
scribed in my testimony to the House Subcommittee.

It is not known how many of the 17,000 or so law enforcement agencies in the
U.S. conduct some sort of forensic science testing, such as latent print or firearms
examinations.

Issues include: personnel qualifications; training and education, grandfathering or
waivers for non-science practitioners who can demonstrate competency (which in
turn begs the question of whether there is a need to transition); national quality
assurance standards; and the rights of states to implement their own standards
independent of federal mandates.

Q3. What federal resources would be required to establish a National Institute of Fo-
rensic Science?

A3. Australia has a national institute of forensic science with a mandate similar to
that proposed for NIF'S in the NAS report.

The current fiscal year budget for NIFS Australia is $1.233M Australian (http:/
/www.anzpaa.org [ pubs | ANZPAA%20Business%20Plan%202008-2009.pdf) which is
approximately $13.5M U.S. allowing for population and currency exchange rates.

Questions submitted by Representative Adrian Smith

Prioritization of NAS Recommendations

Q1. Among the technical recommendations in the NAS report, what one or two stand
out to you as the highest priority, and why?

Al. There is no national prioritization of forensic science research needs, identifica-
tion of gaps and opportunities in anything other than in short-term, ad hoc or nar-
rowly focused ways.

Without a valid research program and strategy forensic science cannot develop the
sound knowledge base needed for training, education, and service delivery that is
needed to serve the justice system.

Prioritization of Research Needs

Q2. Has the forensic science community attempted to prioritize research needs across
various disciplines? If not, in your opinion what areas of research are likely to
contribute the greatest benefits to the legal system through increased funding?

A2. Many forensic tests-such as those used to identify the source of tool marks or
bite marks—need to have additional, rigorous, scientific research to prove their va-
lidity and reliability.

Proper and rigorous scientific studies must be performed and published, which are
tightly coupled to legal requirements that focus on accuracy, validity and reliability,
including the human component (understanding human performance, bias, and
human error).

Sources of error and limitations of each discipline and associated methods have
to be identified.
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ANSWERS TO POST-HEARING QUESTIONS

Responses by John W. Hicks, Director, Office of Forensic Services, New York State
Division of Criminal Justice Services (Ret.); Former Director, FBI Laboratory

Questions submitted by Chair David Wu

Q1. What is the level of funds the Federal Government currently allocates to forensic
science research? What will the transitional issues be in changing from a mostly
experience-based system to a rigorous scientific-based system?

Al. With regard to current funding levels for forensic science research, it is respect-
fully suggested that the federal budget may be the most accurate and reliable source
for this information. Traditionally, the National Institute of Justice is recognized as
the primary agency supporting forensic science research by academic institutions
and other practitioners. In addition, research funding is typically supported for
agencies which operate forensic laboratories such as the Federal Bureau of Inves-
tigation; the Drug Enforcement Administration; the Bureau of Alcohol, Tobacco,
Firearms and Explosives; the United States Secret Service; the U.S. Postal Inspec-
tion Service; and Department of Defense agencies. Research funds usable for these
purposes may also be available within and through the National Institute of Stand-
ards and Technology.

With regard to your “transition” question above, I think it is important to recog-
nize that a sound scientific basis already exists for much of the work performed by
federal, State, and local forensic laboratories—especially work performed under the
discipline headings of forensic DNA analysis, forensic analysis of controlled sub-
stances, and forensic toxicology. In addition, work performed in other disciplines to
determine the chemical composition of materials recovered from a crime scene such
as explosives, paints, and polymers is carried out using proven and well-established
scientifically-based analytical methods. Many of these laboratories are accredited by
the American Society of Crime Laboratory Directors/ Laboratory Accreditation
Board (ASCLD/LAB) under their “Legacy” or “International” programs of accredita-
tion. Under these programs, the laboratories must demonstrate that test methods
in use are fully documented and validated in order to maintain their accreditation
status.

As indicated in the recent report of the National Academy of Sciences, there ap-
pears to be a need for independent review of methodologies employed in the “experi-
ence-based” forensic disciplines which rely in large part on pattern recognition and
comparison techniques such as those employed in the examination of fingerprints;
firearms and fired ammunition components; toolmarks; impression evidence; hand
writing; and crime-scene reconstruction. As indicated in my testimony before the
Subcommittee, I believe that data may exist that could be subjected to further stud-
ies to bolster the scientific underpinnings of the work being performed and provide
greater assurance for the courts in considering forensic evidence. In some areas, it
may be necessary to gather additional data for specific studies to address questions
that have arisen.

In my view, the most efficient, effective, and economical way to accomplish the
“transitions” where such a need is indicated is through a coordinated effort by agen-
cies already engaged in forensic science research under the general guidance of a
national advisory board comprised of forensic science practitioners, research sci-
entists and academicians. Established Scientific Working Groups for the various fo-
rensic disciplines would be engaged in this effort subject to the general guidance of
the national advisory board. The National Institute of Standards and Technology
has already demonstrated its core competencies for this effort and should be given
a primary role in carrying out assessments of current methodologies and their sup-
porting data and in conducting detailed and rigorous scientific studies where a need
is indicated to further validate forensic methods. This process should be sufficiently
transparent to assure the courts of the general acceptance and scientific validity of
forensic techniques. It would be important to provide expanded resources to support
the development and delivery of specialized training programs not only for forensic
laboratory personnel but also for the “client” groups that receive their work product
such as investigators, prosecutors, defense attorneys and judges. As indicated in my
testimony before the Subcommittee, the forensic DNA experience provides a helpful
and proven model in this regard.

Q2. What federal resources would be required to establish a National Institute of Fo-
rensic Science?



88

A2. T do not support the call for the creation of a National Institute of Forensic
Science. In my view, a separate federal agency would be unnecessarily duplicative
of well-established expertise, forensic services, and resources now in existence in
several federal agencies.

I also do not believe it is politically feasible or practical to incorporate all activi-
ties that might be characterized as “forensic” under a single entity as has been pro-
posed. For example, death-investigation services as provided by Medical Examiners
and Coroners are typically and with rare exception conducted independent of and
apart from forensic laboratory operations as are other specialty services such as “fo-
rensic” odontology (bite mark evidence), and Fire Marshall activities in determining
the cause and origin of a suspicious fire. In addition, it is not clear that non-govern-
mental forensic practitioners (so-called private experts) who provide services in civil
matters or for criminal defense purposes would be included under the scope and au-
thority of a National Forensic Science Institute as proposed.

Questions submitted by Representative Adrian Smith

Prioritization of NAS Recommendations

Q1. Among the technical recommendations in the NAS report, what one or two stand
out to you as the highest priority, and why?

Al. In my opinion, elements found in NAS recommendations #1, #3 and #10 should
be given the highest priority.

As set forth under their recommendations #1 and #3, funding should be directed
at promoting scholarly, competitive peer-reviewed research which addresses issues
of accuracy, reliability, and validity in forensic science disciplines. Funds should also
be directed at assessing the development and introduction of new technologies in fo-
rensic investigations, especially technologies that improve the detection and dis-
crimination potential for materials typically encountered at crime scenes and auto-
mation technologies which can be applied to reduce evidence processing times.

Under the NAS recommendation #10, funding should be made available for dis-
tribution to educational institutions and other appropriate organizations to encour-
age the development and improvement of graduate education programs in the foren-
sic sciences. Funding should also support continuing education programs for law-
yers, judges, law enforcement personnel, practitioners and other groups that are in-
volved in the collection of physical evidence or groups that utilize the results of fo-
rensic analyses within the criminal justice system. Such groups might include those
involved in the medical treatment of victims of crimes.

Prioritization of Research Needs

Q2. Has the forensic science community attempted to prioritize research needs across
various disciplines? If not, in your opinion what areas of research are likely to
contribute the greatest benefits to the legal system through increased funding?

A2. 1 believe that steps have been taken within individual forensic disciplines to
identify research and developmental needs. Typically these have been articulated
through the various Scientific Working Groups. As expressed in my written state-
ment, I believe a national advisory board comprised of representatives from the
criminal justice and crime laboratory communities, working with relevant profes-
sional organizations, accrediting bodies and individual discipline scientific working
groups, would provide the best perspective for assessing and assigning these prior-
ities. This activity would be supported by a closely coordinated effort among key fed-
eral agencies to include the National Institute of Standards and Technology, the Na-
tional Institute of Justice and the Federal Bureau of Investigation.
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ANSWERS TO POST-HEARING QUESTIONS

Responses by James C. Upshaw Downs, Forensic Pathologist/Consultant, Coastal
Regional Medical Examiner, Georgia Bureau of Investigation

Questions submitted by Chair David Wu

Q1. What do you feel have been the institutional impediments that have prevented
a national vision for the forensic sciences? What about our current infrastructure
proves resistant to change?

Al. Impediments to change in forensics exist on multiple levels.

Inertia

Lumping (one size-fits all solutions)

Accreditation& certification

Resources/facilities

Massive unfunded mandate

Personnel

Training/continuing education

Caseload

Adversarial jurisprudence

Lack of sufficient information acquisition and transfer

First and most pervasive is inertia. A national resignation to the status quo is
defended with typical “easy” answers: insufficient resources, lack of jurisdiction, lack
of incentive, overwhelming case loads, etc. The truth is that there is no “system”
to change. The present U.S. local, county, State, and federal jurisdictions have dif-
ferent strategies for accomplishing the scientific analysis of evidence and the presen-
tation of same into the courts. Even as far reaching a change as the Daubert deci-
sion by the Supreme Court of the United States is not a national evidentiary stand-
ard. It does provide guidelines to courts under the federal umbrella but is not di-
rectly applicable across the board. Thus the legal precedent arguably insisting that
quality forensic work is a federal responsibility and essential for justice is little
mﬁre thaim a footnote in many areas. “Injustice anywhere is a threat to justice every-
where.”

The reality is that, as was pointed out by the NRC report, the forensic sciences
have no champion to provide that vision for change or a unified drive to implement
and follow through on what is sure to be a slow and trying process of updating. The
NRC Committee recognized a compelling to do things differently if we truly wanted
substantive change. Having carefully considered the issue over the course of years
and benefiting from numerous presentations by practitioners in numerous sub dis-
ciplines, the diverse NRC Committee made this challenge their first priority. The
response to this, their paramount recommendation, will determine just how in-
grained the mindset of inertia is. Merely complaining that change is needed does
nothing to effect such change.

The need for a high-level champion for the needs of forensics is obvious. The ques-
tion then becomes where such best to locate the oversight. Again, the committee
specifically considered numerous possibilities but these experts best advice was to
start anew.2 Failing that, it would seem most logical that since we are talking about
the application of science to justice, the existing natural fit would be within justice.

All the revisions in existing practice would have to take place concurrently with
continued case throughput. In many areas, crushing backlogs in evidence analysis
are albatrosses around a lab’s neck. Leadership to instill confidence in the personnel
involved and in the user agencies must occur in advance of and continue simulta-
neously with implementation in order to achieve maximal success.

Although in practice the crime lab and Medical Examiner/Coroner worlds inter-
sect routinely, they are not by any stretch the same. As a former State crime lab
director, I fell qualified to address certain large picture issues in that arena but
would defer to a more experienced active crime laboratorian in discussion of details
and certain other issues. In the area of death investigation, the recognition of the
important difference between the office of the Medical Examiner and that of the
Coroner must be kept in mind. Of course, there is no national death investigation
system at all. Every one of the 50 states and all [8B,000 counties operate dif-
ferently—sometimes dramatically so. Roughly half of the U.S. population is served

1Dr. Martin Luther King, Letter from Birmingham Jail.
2 Strengthening Forensic Science in the United States: A Path Forward. National Academies
Press. 2009.
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by a forensic pathologist-based (read scientifically founded) investigation and half by
an elected coroner-based (read little to no training or background required) oper-
ation. If we are to truly reform the medical practice of death investigation, it is es-
sential to not only recognize the inequity inherent in such a structure but to take
the step of doing something about it.

A brief digression into the history of the Anglo-based office of Coroner may help
to give perspective. References to a Coroner, charged with death investigation, can
be found as early as tenth century England. In the twelfth century, the office was
reinvented in order to balance the national debt, owing to the ransoming of Richard
the Lionhearted from Austria. The office was staffed by a nobleman of means in
order to ensure that the then-corrupted office of Sheriff (viz. Sheriff of Nottingham)
was kept at bay. The office then remained largely unchanged over the ensuing cen-
turies until immigrating to the colonies. In the worst present-day cases, the office
of Coroner is elected and requires no requisite training in death investigation at all.
The myth of a general physician or other medical personnel somehow being better
qualified seems to derive from the belief that since most deaths are natural and
since a general physician knows about natural disease, they can triage the cases
with the remainder being referred to a more skilled Forensic Pathologist. The inher-
ent flaw here is that it assumes that persons with natural disease have died a nat-
ural death—the Pygmalion effect in the extreme. Stagnation is comfortable. Since
the office of Coroner is generally elected and since “all politics is local”3 it may well
continue prove to be difficult to eliminate an office that has existed for over a mil-
lennium. In order to ensure public health, national security, and justice roles, a na-
tional death investigation system should be created to ensure all similar cases are
treated the same, regardless of jurisdiction. This can only happen with a dramatic
change in the status quo and with a, heretofore abdicated, federal interest in the
process. With a strategic plan to correct extant jurisdictional iniquities, the office
of the Coroner can be absorbed into a professional medicolegal death investigation
system wherein the local (city, county, region, or State—depending on population
and needs) director is a board-certified Forensic Pathologist. The Coroner would be-
come a skilled paraprofessional tasked with referral of appropriate cases for evalua-
tion by the specialist.

All of the changes called for by the study are going to require significant funds
to accomplish the goals spelled out. Unfortunately, especially in the present econ-
omy, such a massive unfunded mandate calling on locals to eliminate a system
largely recognized to be working will be a tough sell. The NIFS would be an impor-
tant component in getting nationwide compliance.

Another impediment is the seeming metastasis of the courtroom’s adversarial sys-
tem into the forensics laboratory. While there have clearly been some high visibility
failures, the fact that we have recognized and corrected issues in the past speaks
to the fundamental fairness and confidence we should have in practitioners. Just as
other non-forensic sciences have weathered the storms of unethical practitioners and
faked research, so has the forensics world. Regardless of specialty, practitioners
should have no agenda in conducting their analyses other than finding immutable
scientific facts. As a practical matter it makes sense to assign forensic laboratories
to work closely with justice-related agencies. The reality is that the unquestioned
biggest user of forensic services is law enforcement. Although unheralded by some,
these results are oft used to exclude individuals and to avoid prosecutions. Some
argue an inherent bias in such a relationship but as the NRC committee clearly rec-
ommended (is carefully edited out of the commentary by many) is that forensic labs
should be operationally autonomous? from law enforcement agencies. This does not
mean removed from same. In point of fact, too great an independence can bring its
own very real problems. Despite media popularity, television ratings have never
really equated with budget numbers. Especially in trying economic times, a free
?ge(rilp crime lab or Medical Examiner/Coroner may find it difficult to compete for
unding.

An important and little recognized issue is the marked differences between crime
laboratories and Medical Examiner/Coroner operations. Further, within the latter,
the differences between Medical Examiners and coroners range from vast to none—
in short, there is no one-size-fits all answer, off-the-shelf answer. Were there, the
NRC committee would have called for same. Instead, the loud and clear message
of the panel was “we need change, we need it now, it will be expensive, and we need
guidance.”

3U.S. Rep. Tip O'Neil by http:/ /www.riverdeep.net [ current /2000/ 10/ 103000 _politic.jhtml
4 Strengthening Forensic Science in the United States: A Path Forward. National Academies
Press. 2009.
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Accreditation and certification should go a long way to ensuring requisite neu-
trality and checks and balances. Practitioners of a craft are in a much better posi-
tion to address the particular scientific expectations and needs of a specific dis-
cipline—one would not want a Forensic Pathologist (unless, perhaps one uniquely
skilled in that discipline) advising a trace evidence analyst how to conduct an assay
any more than one would think the reverse a good plan. As such, lab accreditation
should be spearheaded by groups such as the American Society of Crime Laboratory
Directors—Laboratory Accreditation Board to expand.

We are creating an artificial distinction in the forensic sciences in the over-em-
phasis of the forensic component and not enough on the science. In short, science
is science. A theory is developed, experiments conducted, results obtained, and an
interpretation is made. The difference is that in the forensic world, the test results
and opinions related thereto are often used in court proceedings (although often-
times they are used to avoid taking a matter to trial). Skeptics argue that this
raises the bar on these test results because in the courtroom, someone’s life, liberty,
and/or livelihood are at stake. What they fail to mention is that this is no different
from scientific endeavors in other fora. A medical test may determine if medication
is given and if that medicine will save or take a life. An incorrect engineering test
can result in catastrophic design failure and untold loss of life.

Fundamentally, if we are to trust a laboratorian, we have to bestow that trust.
The qualifications and ethics of the practitioner must be assured in advance. For
example, in the medical model, clinical pathology labs are expected to receive na-
tional accreditation—usually a prerequisite for recmbursement. The Clinical Labora-
tory Improvement Act (CLIA) some two decades ago sought to assure the public of
such baseline confidences:5

The Centers for Medicare & Medicaid Services (CMS) regulates all laboratory
testing (except research) performed on humans in the U.S. through the Clinical
Laboratory Improvement Amendments (CLIA). In total, CLIA covers approxi-
mately 200,000 laboratory entities. The Division of Laboratory Services, within
the Survey and Certification Group, under the Center for Medicaid and State
Operations (CMSO) has the responsibility for implementing the CLIA Program.

The objective of the CLIA program is to ensure quality laboratory testing. Practi-
tioners are expected to achieve individual certification in their respective dis-
ciplines—again an important assurance of laboratory excellence.

The lab accreditation model, although not universal, is well-accepted in the crime
lab world, with upwards of 80 percent of publicly funded crime labs accredited.®¢ In
the Medical Examiner world, there has been significantly less achievement of this
benchmark, with only [60 accredited sites.” Coroner operations vary so dramatically
across the country that only a handful has achieved.®

Again to the medical model—in many areas, the Medical Examiner’s office falls
under a medical university. Such hospitals are tertiary care and training centers,
seeing the most complicated patients while training tomorrow’s physicians how to
treat them. Regrettably, in many cases, the outcome not surprisingly is bad. In such
cases falling under Medical Examiner jurisdiction (a fairly sizable percentage), the
medicolegal autopsy examination is conducted by employees of the same hospital
who will later be sued for malpractice in the death of the patient. There is simply
no reasonable alternative, as the paucity of Medical Examiners assures no other
qualified practitioners within a given area. As a result, some might question the ve-
racity of the Pathologist’s conclusions due to the “obvious bias” in such cir-
cumstances. With sufficient checks and balances assured by accreditation, certifi-
cation, peer review, continuing quality improvement, and enforced ethical canons
such issues are disposed of routinely as a matter of course. Challenges come when
some may not like the outcome of the report, as is to be expected. Certainly serious
allegations of wrong-doing should be investigated thoroughly, completely, and im-
partially but no more so than in any other arena. The first step to ensure confidence
in the practice of forensic sciences is to require the accreditation and certification
which will mandate a system of checks and balances is in place.

The lack of available recent data regards the overall needs and status of the Na-
tion’s forensic services providers makes a compelling case for one of, if not the most,
important impediments. Annual practitioner needs assessments should be conducted
to determine what those actively engaged in the profession need in terms of edu-

5hitp:/ [www.cms.hhs.gov/clia/

6 hitp:/ /www.reuters.com | article | pressRelease [ idUS238414+29-Jul-2008+PRN20080729
"http:/ | thename.org | index.php ?option=com _content&task=view&id=67&Itemid=69
8http:/ [ theiacme.com [iacme [ accreditation.aspx
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cation/training, equipment, facilities, staffing, research, and other resources. Such
information is simply unavailable at present.

Q2. What is the level of funds the Federal Government currently allocates to forensic
science research? What will the transitional issues be in changing from a mostly
experience-based system to a rigorous scientific-based system?

A2. Ascertaining the present level of federal funding to all forensic matters is be-
yond my ability, as it was beyond the NRC committee’s.® Based on the 2009 budget,
some observations can be made. Total federal research includes, ¢ . $151.1 billion
in federal R&D, an increase of $6.8 billion or 4.7 percent above the FY 2008 esti-
mate. As a result, every major R&D funding agency will receive an increase greater
than the expected rate of inflation, and in many cases the final FY 2009 numbers
are larger than the budget request submitted by the previous administration

. ..”10 In the fiscal year 2009 year, the Office of Justice Programs is appropriated
$156 000,000 for DNA related and forensic programs and activities, specifically in-
clude through the National Institute of Justice $151,000,000 for DNA analysis and
capacity enhancement program; $5,000,000 for the Post-Conviction DNA Testing
Program; and $25,000,000 for Paul Coverdell Forensic Science Improvement
Grants.!1 Thus 0.1 percent of the total federal research money goes to ALL the
forensics needs. By way of comparison, the budget includes $125,471,000 for the Na-
tional Center for Complimentary and Alternative Medicine and §5134 344,000 for the
Center for Veterinary Medicine.!2 There is absolutely no assurance that any of this
money will go to practitioner or end-user driven targeted research or that research
done in Defense or similar areas will be made available as deliverables to the locals
involved in forensic practice. In general, I believe a budget analyst would have to
research the question in depth to be more precise than that.

In my specialty of medicolegal death investigation, the numbers are much easier
to find. I believe the answer is basically none. The only funding stream open to Med-
ical Examiners is the $25,000,000 Coverdell grant program—but it must be remem-
bered that this pot is distributed across the board to all states via formula grants
and a small portion for competitive grants—none of which are designated specifi-
cally to research. Arguably, some programs such as the Violent Death Reporting
System impact the Medical Examiner/Coroner world, but not in terms of research
directly applicable to the practice of the craft. The Bureau of Justice statistics did
analyze the status of the country’s Medical Examiners/coroners for the first time
ever in 200513 but again this fact-finding assessment is hardly useful applied
science research.

Medical Examiners have long clamored for increased funding in the field. True,
a proportion of the U.S. Medical Examiners are affiliated with Medical Schools and
may get small research stipends through such associations but these amount to ba-
sically to little more than slightly expanded basic service provisions (for example
histology slides, chemical analyses, etc.). Serious questions such as the rates of and
differences in wound healing, injury mechanisms in shaken/impact syndrome cases,
and radiologic-clinical-pathologic correlation abound. The low fruit is remains and
is easy to pick.

Personally speaking, I have never received federal dollars for research nor am I
familiar with any Medical Examiner who has received such monies. In fact, despite
being actively engaged in research throughout my career, I have only received a
one-time, $1000 stipend to employ a medical student one summer to compile case
data for me. Everything else I have done, including ongoing very expensive CT and
MRI studies in child abuse cases, has relied exclusively on the charity of others.
This is hardly a basis on which to build a system. Consider that of the in excess
of $151 billion in federal research and development, millions are spent on medical
research alonel4 and none on medicolegal death investigation. The potential for im-
provement here is obvious and the cost should be remarkably cheap.

As for transitional issues, movement to a more science-based system presumes the
system in question lacks a scientific basis. Medicolegal death investigation, properly
conducted, is headed by a board-certified physician specializing in the medical
science of forensic pathology. The major issue in transition would then relate to
bringing lesser systems “up to code.” This would mean redefining the role of lay

p 9 Strengthening Forensic Science in the United States: A Path Forward. National Academies
ress. 2009.

10 hitp:/ /www.aaas.org [spp /rd [ fy09.htm

11H.R. 1105, One Hundred Eleventh Congress of the United States of America.

12H.R. 1105, One Hundred Eleventh Congress of the United States of America.

13 hitp:/ /www.ojp.gov | bjs | abstract | meco04.hitm

14H.R. 1105, One Hundred Eleventh Congress of the United States of America.
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Coroners who presently serve roughly half the U.S. population and ensuring in all
cases a qualified physician is not only available to but responsible for each local ju-
risdiction.

Issues would relate to the inadequate numbers of board certified Forensic patholo-
gists available to assume such a role. Given the present numbers of active full-time
practitioners (estimated at 400) we would have to double the number of newly-mint-
ed practitioners from the present of slightly less than 40 to [80. Recruiting and find-
ing the resources for doubling the population in question then become related
issues. Replacing the office of coroner, as called for by the NRC Committee, would
require several matters be dealt with. As the Coroner is an elected and/or constitu-
tional office, the relevant laws would have to be changed. Appropriate new law
would need to be enacted (such as the Model Post Mortem Examinations Law pro-
posed by the National Association of Medical Examiners!?). Acceptable interim pro-
cedures and practices would need to be formulated. Adequate facilities, resources,
and support would need to be put in place at the regional and/or local levels to han-
dle a dramatically increased workload at whichever level would be involved. Addi-
tional costs for storage, transport, and processing of remains would be incurred re-
gardless of which model system were established. The eventual fate of the office of
Coroner would need to be decided—either fading into the annals of antiquity or revi-
sion into a scientifically trained medicolegal lay investigator.

Arguably some other forensic disciplines are on clearly less solid footing. In the
vast majority of forensic sciences as a whole, the laboratorians’ efforts began as sci-
entific endeavors to answer specific questions. The system is really built more on
applied science answering targeted questions than systematic research as many
other applications practice. Some issues can be anticipated to be similar to those
faced in medicolegal death investigation—facilities, resources, and personnel—while
maintaining active case throughput. Incumbent with such a dramatic increase in
staff and labs would require sufficient accreditation and certification opportunities
to keep up with the increased dramatically demand for same, if the recommendation
to require accreditation and certification. Others areas of concern might include ac-
tual prioritization/conduction of research and translation from the theoretical to the
practical. Obviously, the oversight of such an undertaking would be important—who
will, without bias, ensure compliance with regulations is uniform across the board.
The NRC assigned the duty to their chief recommendation, the National Institute
of Forensic Sciences.

Acceptance of all the foregoing is assumed by those directly involved at various
levels in the affected systems. Given the track record, as relates to the existing sys-
tem, this may a pipe dream. Without strong, public, and broad support for the sug-
gested improvements, there is little reason to believe that the net result will be any-
thing but the same.

Another issue would be understanding of and acceptance of the new system by
users of the services. All the change would be for naught if the adversarial system
of the courtroom failed to accept them. There is precious little reason to believe that
the actual test results will dramatically differ from those presently achieved. Those
same present results that we know from years of experience are valid, although dis-
missed by some (to whom the data are unfavorable) as somehow flawed, will remain
valid. The interpretations of results, as presented in courts, will remain inclusionary
to some accused and exclusionary to those many who do not make it to trial. With-
out addressing the undue influence of the adversarial legal system on the reportage
of scientific testing, there can be little hope of a better outcome. The bias inherent
in a system where (almost uniformly) the prosecution must use an accredited lab
and a certified scientist because they are already employed for that specific purpose
and therefore the prosecution cannot afford to solicit multiple persons for the pur-
pose of proving a case the crime lab’s own scientist said there wasn’t one. Such ex-
travagance is not a wise use of limited tax dollars. The defense argues it must use
the same crime lab already extant and when the result is not to their liking, argues
by insinuation that the analysis is somehow biased or flawed but such ad hominem
attack amounts to nothing more than empty words. Expert shopping, an option
chiefly available to the defense which is free to use whatever engaged report(s) favor
their position while conveniently never disclosing the many more support the pros-
ecution’s case, must end. Some will protest loudly that such a fundamental change
in their ability to seek out qualified professionals jeopardizes their ability to rep-
resent their position. Such an argument is easily overcome if all solicited expert re-
ports—on both sides—are automatically allowed, regardless of outcome. In my opin-
1ion, this would be one of the most difficult issues to address if we are to effectively
modify our system.

15 http:/ [thename.org [ index.php?option=com _content&task=view&id=97&Iltemid=41
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Q3. What federal resources would be required to establish a National Institute of Fo-
rensic Sciences?

A3. The NRC Committee said of the proposed NIFS:

“The forensic science system, encompassing both research and practice, has seri-
ous problems that can only be addressed by a national commitment to overhaul
the current structure that supports the forensic science community in this coun-
try. This can only be done with effective leadership at the highest levels of both
Federal and State governments, pursuant to national standards, and with a sig-
nificant infusion of federal funds.” 16

“The forensic science enterprise needs strong governance to adopt and promote an
aggressive, long-term agenda to help strengthen the forensic science disciplines.
Governance must be strong enough—and independent enough—to identify the limi-
tations of forensic science methodologies, and must be well connected with the Na-
tion’s scientific research base to effect meaningful advances in forensic science prac-
tices. The governance structure must be able to create appropriate incentives for ju-
risdictions to adopt and adhere to best practices and promulgate the necessary sanc-
tions to discourage bad practices.” 17

The resources existing within the Federal Government can be expected to include
the Department of Justice; the National Institute of Justice; the Federal Bureau of
Investigation, the Bureau of Alcohol, Tobacco, and Firearms; the Office of the Armed
Forces Medical Examiner; The National Institute of Standards and Technology; the
Department of Defense; the Department of Health and Human Services; the Drug
Enforcement Administration; the National Science Foundation; the National Acad-
emy of Sciences; the Institute of Medicine; the Library of Medicine; the Department
of Homeland Security; and other agencies.

The financial resources can be anticipated to be substantial. I have no experience
in the federal funding world and fell uncomfortable trying to predict how these ex-
isting entities might use their resources towards the forensics effort.

Questions submitted by Representative Adrian Smith

Prioritization of NAS Recommendation

Q1. Among the technical recommendations in the NAS report, what one or two stand
out to you as the highest priority, and why?

Al. Although the NRC committee charged with studying the issues advised against
separating the initiatives or emphasizing one to the exclusion of others, the reality
is that such a broad-reaching revision of such a far-reaching vision may not be eas-
ily achieved without dividing the response. Ideally all the recommendations should
proceed simultaneously on their own intersecting paths. If we separate the compo-
nent proposals and attempt to sort by category, the recommendations can be sim-
plified to address: accreditation/certification, education/training, research, oversight,
and medicolegal death investigation.

Professionally, I am keenly aware of the many needs of the Medical Examiner/
Coroner system nationally, however, I believe the greater good is served in address-
ing two issues which would arguably have the most impact the most quickly—ac-
creditation/certification and research.

Accreditation of existing labs is a seeming daunting task given the lack of existing
investment in the process. The good news is that this should be much easier to
achieve than many fear because a sizable percentage of State crime labs already
have accreditation. Other labs are typically small and I believe lack of a concerted
effort is likely the biggest sticking point in moving to full accreditation. I can speak
from the personal experience as the former director of a State crime lab system with
175 employees who oversaw a 10 lab operation spread across a broad geographic ter-
ritory go from zero to full accreditation in basically two years. There were naysayers
early in the process, especially since there were basically no new State funds set
aside for the effort. This can only be overcome by achieving buy-in from staff first,
followed by users. The mantra must reflect a philosophy that “one does not strive
for mediocrity.” This case example of how to achieve success though one’s own ef-
forts reflected well of an excellent staff but credit for the financial aspects must be
given to the National Institute of Justice, who, working through the National Foren-

16 Strengthening Forensic Science in the United States: A Path Forward. National Academies
Press. 2009.
17 Ibid.



95

sic Science Technology Center and other partners within the Forensic Resource Net-
work (Marshall University) showed that indeed the impossible can be achieved if
one merely sets the bar high enough and settles for no less than the best. A rel-
atively small financial investment continues to pay massive dividends. Top manage-
ment must aggressively pursue the goal if the mission is to succeed.

Employee certification is a slightly more difficult matter as a smaller percentage
of crime lab personnel already possess the requisite background. As this is a per-
sonal achievement, there may be policy requiring revision in some areas to allow
governmental employers to require and/or fund this credentialing process. In some
disciplines, there may need to be special provision made to “grandfather in” existing
scientific personnel. Another obstacle would be the strain the volume of scientists
requiring certification would place on the existing system.

In the area of death investigation, the present status of accreditation and certifi-
cation are to a certain extent reversed for physicians and minimal to none for large
numbers of lay coroners. Some 85 percent of pathologists active in the field have
Pathology boards and 75 percent sub-specialty certification.1®8 All have the requisite
physician training. Professional practice standards have been promulgated. Only a
minority of existing Medical Examiner facilities have achieved accreditation. Usu-
ally this shortcoming relates to insufficient resources, staff, or facilities. Regardless,
the root cause would need to be addressed. Lay coroners have only a handful of op-
erations (eight totall®) achieving any formal accreditation. Formalized recognition
of basic skills is available through the American Board of Medicolegal Death Inves-
tigation,20 however, this has been primarily achieved by lay investigators employed
by Forensic Pathologists. If the coroners were to achieve the necessary training to
obtain this credential, it should dramatically improve death investigation in the af-
fected jurisdictions—up to half the U.S. population.

Both certification and accreditation would ultimately serve to provide confidence
in the fairness of the analyses being conducted and impartiality and qualification
of the analyst. Structures are presently in place for both, however, the stress of
scale may well overburden the existing process. Advantages of the
professionalization of the practice and the practitioner in the achievement of these
goals would include adoption of ethical codes and continuous quality improvement
as part of the criteria for the standard.

The other issue of utmost concern would be validation of the underlying science.
As there are individuals presently incarcerated or awaiting trial, personal liberty is
at stake. Despite the foundation of all forensics in the underpinnings of science, the
focus has not been sufficiently broad. In order to confirm what experience tells us
is valid and to restore full confidence by the users in the truth and accuracy of the
system, sufficient validation should be aggressively pursued in those areas most
often used and most often challenged.

Prioritization of Research Needs

Q2. Has the forensic science community attempted to prioritize research needs across
various disciplines? If not, in your opinion what areas of research are likely to
contribute the greatest benefits to the legal system through increased funding?

A2. T do not believe there has been anything approaching a national plan on
forensics research. The field really originated by conducting targeted experiments to
answer case-specific questions. The tradition basically continues to the present day,
although obviously there has been more extensive research conducted through the
years. Another benefit of the proposed NIFS would be to ensure such a strategy
were created and implemented.

Specifically regards the research likely to be most cost-effective most quickly
would be validation of pattern-type forensic disciplines (fingerprint analysis, foot-
wear impression comparison, firearms examination, document analysis, etc.). An-
other important area would be to expand preliminary work done on bias and see
the extent to which it actually could impact a case. It is imperative such research
on bias not be biased itself—if conducted with an eye to “proving” bias by govern-
mental labs, a much more obvious potential bias (solicited contract forensic analysis)
might be overlooked, creating an illusion that one is a problem while the other is
not. Individuals involved in such research should absolutely have no real or per-
ceived bias which might adversely impact the outcome of the studies.

18 Executive Director, National Association of Medical Examiners.
19 hitp:/ | theiacme.com [iacme [ accreditation.aspx
20 http:/ | medschool.slu.edu | abmdi | index.php
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ANSWERS TO POST-HEARING QUESTIONS
Responses by Peter J. Neufeld, Co-Founder and Co-Director, The Innocence Project

Questions submitted by Chair David Wu

Q1. What is the level of funds the Federal Government currently allocates to forensic
science research?

Al. The Federal Government allocated $106 million to DNA related forensics pro-
grams in 2008 the bulk of which went to DNA backlog reduction. Non-DNA forensic
program spending by the Federal Government in 2008 has not yet been calculated,
but in 2007 that amount was $16.5 million.

Of the money spent on DNA, approximately $9 million was allocated for research.
Little to none of the non-DNA forensic funding is spent on research; the Coverdell
Forensic Science Improvement Grant Program awards grants primarily to eliminate
backlogs and to train and employ forensic laboratory personnel.

Q2. What will the transitional issues be in changing from a mostly experienced-
based system to a rigorous scientific-based system?

A2. In order to transition forensic sciences to a rigorous science-based system, basic
and applied research on the validity and reliability of assays, technologies, and de-
vices will need to be conducted by an independent, science-focused federal agency.
After this research is completed, standards for methodology, reporting procedures,
and court testimony will need to be developed and implemented so that all assump-
tions made, conclusions reached, and inferences drawn by forensic science expert
witnesses will be supported and confirmed by research.

For forensic practitioners, the greatest transitional issues will involve continuing
education, training, and professional development so that they can meet certification
requirements in the fields in which they conduct examinations. As the research
evolves in each discipline, so too will the guidance on how evidence is presented and
how the forensic practitioners can testify in court.

For public crime laboratories, the greatest transitional issues will involve accredi-
tation to the ISO 17025 level. While most publicly-funded crime laboratories are ac-
credited, the majority of crime labs are not accredited to this more rigorous inter-
national standard. States and localities will also need to be encouraged to make
their crime laboratories independent of law enforcement agencies to ensure a work-
ing environment free of external pressures and bias.

Finally, on an immediate and ongoing basis, significant and continuous edu-
cational programs about the report’s findings regarding non-DNA forensic assays,
devices, and technologies and their limitations needs to be conducted for judges and
criminal practitioners, and updated as the research progresses.

Q3. What federal resources would be required to establish a National Institute of Fo-
rensic Science?

A3. Many of the “pieces” required for a National Institute of Forensic Science
(NIFS) exist in the Federal Government today. The National Science Foundation
and the National Academy of Sciences have experience in competitive grant-making
and have existing relationships with research universities and bodies to whom such
grants would be made. Once the research is completed, standard setting could be
done by the National Institute of Standards and Technology. Lastly, the compliance
and enforcement needs could be handled internally at NIFS and/or in cooperation
with other law enforcement entities. NIFS could be modeled after the lean and flexi-
ble regulatory body that administers the Clinical Laboratory Improvement Amend-
ments (CLIA) at the Centers for Medicare & Medicaid Services. CLIA oversees all
clinical laboratory diagnostic testing in the United States and employs just 27 peo-
ple in their administrative office and 30 employees over 10 regional cities across the
Nation.

Questions submitted by Representative Adrian Smith

Accreditation

Q1. Mr. Neufeld, you emphasize in your testimony the importance of laboratory ac-
creditation to ensuring quality control, and Mr. Marone noted that the over-
whelming majority of crime labs used by prosecutors are now accredited. Does
the Innocence Project also make sure to support work only from accredited labs?
Why or why not?
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Al. The National Academy of Sciences’ (NAS) report on Strengthening Forensic
Science in the United States’ seventh recommendation?! is for the mandatory accredi-
tation of all crime laboratories and the certification of all practitioners.

It is critical, however, that the existing, voluntary accreditation standards are as-
sessed for strength and reliability. The largest crime laboratory accreditation orga-
nization in the United States, the American Society of Crime Laboratory Directors
Laboratory Accreditation Board, accredit 362 laboratories (the majority of which are
publicly funded). However, only 80 of their laboratories are accredited under their
“international” program—the higher tier of crime lab accreditation that is most com-
pliant with the international standard, ISO/IEC 17025. That program notably omits
three important elements that are present in its lower tier accreditation program:
(1) blind proficiency testing, (2) requirements for safety equipment and the physical
design of the lab, and (3) requirements for written objectives.

The NAS report also notes that, “[alecreditation is just one aspect of an organiza-
tion’s quality assurance program, which also should include proficiency testing
where relevant . . .. In the case of laboratories, accreditation does not mean that
accredited laboratories do not make mistakes, nor does it mean that a laboratory
utilizes best practices in every case, but rather, it means that the laboratory ad-
heres to an established set of standards of quality and relies on acceptable practices
within these requirements.2 . . . Accreditation cannot guarantee high quality—that
is, it c%nnot guard against those who intentionally disobey or ignore require-
ments.”

In fact, past allegations of negligence or misconduct filed under the federal Cover-
dell program have included accredited laboratories. Consequently, there is a need
to assess the strength of current accreditation standards and to make sure make
sure that the standards reflect best practices and are as stringent as they can be.
Moreover, for the solo or two person laboratory, current accreditation requirements
may be unduly burdensome. It is certainly possible that NIFS would make the ac-
creditation requirements more rigorous on matters that affect reliability of results
yet more accessible for the excellent but very small forensic laboratories.

The Innocence Project typically engages accredited laboratories for conducting
post-conviction DNA testing in their cases. At times—particularly when more ad-
vanced testing on minute samples is required—a two person laboratory that has not
applied for accreditation, Forensic Science Associates (FSA), has provided more reli-
able results than the accredited laboratories. Indeed, Mr. Marone is personally fa-
miliar with the extraordinary high quality work accomplished by FSA. In the Earl
Washington DNA exoneration, the initial post-conviction DNA typing was conducted
by Virginia’s ASCLD-LAB accredited State forensic laboratory. Subsequent testing
was conducted by FSA. Not only did the FSA results contradict the Virginia State
lab results but FSA concluded that the State lab had reached an erroneous conclu-
sion. When the then director of the State lab refused to conduct a meaningful inves-
tigation of what went wrong or even acknowledge that an error had been made, the
Governor asked ASCLD-LAB to intervene and conduct an external investigation.
ASCLD-LAB’s report, which I attach to this document, confirmed that FSA’s results
were both correct and reliable and that the accredited Virginia laboratory had in-
deed made a serious error. Nevertheless, within days of that report, ASCLD-LAB
re-accredited the Virginia State lab, without so much as a comment on the impact
of its own highly critical external investigation in the Earl Washington case.

Admission of Evidence

Q2. Mr. Neufeld, you state in your testimony that “it is absolutely clear—and essen-
tial—that the validity of forensic techniques be established ‘upstream’ of the
court, before any particular piece of evidence is considered in the adjudicative
process.” Based on the NAS report findings then, are you calling for courts to
deny admission of forensic evidence from all disciplines except DNA analysis?
If so, do you think that will improve the justice system’s ability to convict the
guilty and protect the innocent?

A2. Tt is not the job of judges and lawyers to become scientific experts, and hardly
a responsibility we can place on the shoulders of a jury. This is the reason why
clarifying the specific reliability of all such evidence and the parameters for testi-
fying on such evidence are so critical to the administration of justice. When forensic

1Strengthening Forensic Science in the United States: A Path Forward, Committee on Identi-
fying the Needs of the Forensic Science Community, The National Academies Press (2009), p.
7-18.

2]bid., p. 7-2.

31bid., p. 7-3.
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evidence enters the courtroom, it should be sound and not used beyond its dem-
onstrated scientific limits. The NAS report states “with the exception of nuclear
DNA analysis, however, no forensic method has been rigorously shown to have the
capacity to consistently, and with a high degree of certainty, demonstrate a connec-
tion between evidence and a specific individual or source.” 4

The Report divides forensic disciplines into laboratory-based and experience-based
disciplines. Laboratory-based disciplines such as “DNA analysis, serology, forensic
pathology, toxicology, chemical analysis, and digital and multimedia forensics—are
built on solid bases of theory and research.> The level of scientific development and
evaluation varies substantially among the forensic science disciplines.”® Some expe-
rience-based disciplines (fingerprint analyses) have had the support of more dedi-
cated research in the past compared to other experience-based disciplines (lip print,
ear print comparisons’ ). Secondly, experience-based disciplines suffer from the same
problem—“A body of research is required to establish the limits and measures of
performance and to address the impact of sources of variability and potential bias.
Such research is sorely needed, but it seems to be lacking in most of the forensic
disciplines that rely on subjective assessments of matching characteristics.”8

This strongly suggests that non-DNA forensic evidence should not be used to indi-
vidualize in the courtroom, and the entire criminal justice system would be well
served by respecting this fact as soon as possible. This is not, however, to say that
non-DNA forensic evidence has no place in the courtroom, nor to say that there
should be a rule or rules immediately imposed upon courts to ban all such evidence.
The report offers no judgment about closed or pending cases and instead offers for-
ward looking recommendations for the future of forensic science. We agree with the
report. Indeed, each case, post-conviction or pending, must be considered on its own
merits.

Prioritization of NAS Recommendations

Q3. Among the technical recommendations in the NAS report, what one or two stand
out to you as the highest priority, and why?

A3. Aside from the NAS report’s primary recommendation to create a National In-
stitute of Forensic Science, the two priority recommendations for the forensic com-
munity should be funding research (Recommendation #3 and #5) and developing
standards from that research (Recommendation #6). In competitively funding peer-
reviewed research to establish validity and reliability of the non-laboratory-based fo-
rensic disciplines, Congress would be applying and requiring the same scientific
principles and processes for validation that had been utilized so successfully for fo-
rensic DNA. Once the research has been satisfactorily completed and the technique,
method or assay validated, then standards must be developed so that reliable proce-
dures and practices can be provided to the forensic examiners in a shovel-ready for-
mat.

Prioritization of Research Needs

Q4. Has the forensic science community attempted to prioritize research needs across
various disciplines? If not, in your opinion, what areas of research are likely to
contribute the greatest benefits to the legal system through increased funding?

A4. In terms of prioritizing research, I can’t speak for the forensic science commu-
nity. To date, the non-DNA forensic science community has had to use virtually all
of the funding it receives for addressing backlog issues and funding laboratory
needs. In the past, there has been little time and virtually no money available for
research efforts. Previous needs assessments, The U.S. Department of Justice re-
port, Forensic Sciences: Review of Status and Needs (February 1999 and the Amer-
ican Society of Crime Laboratory Directors’ 180-Day Study Report: Status and
Needs of United States Crime Laboratories (May 2004) did not prioritize the re-
search needs in the forensic sciences intended to spur the change in practice that
the NAS report deems essential to justice. It is the Innocence Project’s position that
areas of research should be prioritized by areas of greatest needs. We look forward
to working with Congress to find a way to assess this prioritization.

4]bid., p. S-5.
5Ibid., p. 5-1.
sIbid., p. S-5.
7Ibid., p. S—6.
81bid., p. S-6.
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posi-correiction. stiomeps, Dr. Erbch waa asbed o cvabuaie the 0@ romls obiwnad with e

AsgliType HLA DG PCR. Arephficanion and Tping Kit by the DFS. His seakursion conchudad
it it msahis cast s ifkeant dowbe abos Waakisgion's corerbration io S sample. In bes Japiary
11, 1994, repost, D, Erfich sl o b siy:

The prescsec of fhe dinily demsssewed 1L allsle coseon haee been
conelaed by Mr Weshiapion, e wictm, or ber hushad  Whilks the
presence of ke |2 allde can be islfermad from e relative d01 misiliss, e
domg do mon [sdaie s the 17 alele ghould B pasd in 8 penonp
combirosion with the 4 allcle  In facl e dels sopport 8 prralepic
combirmtion of the 1.7 allde with the 11 allel:

Foiadis of alditcas] HLA Dk trping &h Desl 25, e sovval Blie blmmbel, were reponed i e
Corpdicaie of Analvsi dnisd Janusry [, 1994, indicring o Bad Washingion dr. was noi the
domer of the HLA D thvpe Iocied on the blnket. [n addion, the vaginal smeati, Niess 45, wess
cupmised ped e predile wis ofained. The whb: bedosus surmmarizes doss findings

EINA Aralywis By PCR 3t HLA D Locua)

-~ w-nl mﬂil-u 'Eﬁ'—"‘lﬁumm
| A& moreygmr | bl PLE s | pa

Tacwan

Torm 1, e | Boym Bww | 114 I o Fet cdmaind

A, o | ko | 11,8 14
e |
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| Tt 33, i | Mosad  hlma | Nbiwrmarw Toysraed Sod prbrmiiied | Flweiited
B rewapeey | bk Pl i | 114 a4
Trasmion
T 13, wmn | Bogal | Was | 11,4 Flemrmni ot gamirad | Dkrmsed
[ | baakn 11,4 i, i
Fraes
I Bud | Bael | Thad | Sdiarasy | Ui werabrarrd | Errasenl
i, noresprim | blamie LA (L4 4
_Faghion
e 25, wam | Bayll | bex | Mk Frremica ar mbainsd | EAmiamd
(8 A | blaska 11,41 | L2 4 d. a4 d
o
Tiem I, s | Bl ks | Wlnadw T Tiriawd ®a | M nbrnm | Oeresnd | Erbs
O, ek n LL 12 4.0h i b 44& ofDmll.12
iy TR 114
'Eﬁ_n.- Mol Sien || Mo Ernmed, bl | bl I H 4 | el
(i wpore | bimisi AR a3 chasrty 24 el mi i 0k
Fracrem iia
P 3 Folicin'y | oA, 4
mrderd
[oEL Vol TeraPomal
-'_'IE 1
ji@ K i i s e T doll
Al isdriwi e sk Wk b ik cpses e C

In 20604, nerwlty discovored emears collocted by the Malical Fxaminers office during the original
imveligalion wers subeniad W e lbarmlony for analyss, This ovideros comeiried of vagizal {tes
s, [eore: 120A, andl BN, bead {rosn smeare, frema 1200 andl O, amal (pes smeaii, Meis 120 E

for adibtional lesting.  Using the more recendy devtloped Promags Powerf'le 1] and 11 5TR
Iypriag methods, which wers impkoneaied n the DFS in 1098 and 2000, respectively, STR DNA
nping resulis wers reported for piaing on the Blimket (lam 25, vagiaal smesa {Irem 1¥) aad one of
ke 1 e submilied fom Be Medioal Esemine (hem 12141 Aralyees wesy slan
jperfanmesd o fingermail serapings Tfrom e vicim, (Bems 33 and 581 'E:n:h'n--ul'hlnhq:
were presented in 4 Cemflcaie of Analyny duied Sepionier B, 2000, scllected in e bl bels,
The Direcior of the [FS mitemed Govermor Gilmone of Bese resulls on Sepiember 18 2000, by
Iptiar, m sddition lo providing & copy ol Bie Cemificms oo ke ofTiee.

; CF A0 L T L LEL AEH B
[Fromega Pwerliex 1.1 and 1.1 §TR Typing)

[ ¥ T -'“Fun Hendr A WElarm [ Washmgion |'l'dr_|"|- [T
Willars Tauback

I [ | Brefis

! Tres Ceriid of frmlyics i iy & Feer dasnd Movambsr 2. 203, b2 rha Coremorraesith '

Agnrrery ta correet e Takle of Pawe e 1] Trpig Refalt by sdding the ety af tha asalyss on lems
% wmd % Orgorra il scoymege.
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[Woms 29 K| Vrerws | vheus ot e runit
Im Angrai e bubid Camiaar
g .
| e el
i1l | dendee | e Limaind
Cremr g iE | arcat of
1 |_H_ T84,
Tm L21A, | Vaged Hples Camist b a Erreaini
| Mhoprprrn | e — | conclaion
FrEcEen _EE L
[Tiewn (1A, | 'wsganal % DON&
P e ]
"“‘"-—.LE'
Tiem 5, == Hawas Cansea ba Eorrerd | Howrasd | Elmlansed |
o |
 [smicss | (TIPS}
lmx,  OE, | Vigral W Elbminiird Eimirsrd | Hlomesdsd | Elimiased | This
AN Pl ras
e | mwrrhed
Gl 1
| [FET =Y
bank with
; na rovekn |
B 9% [Hepalem | Momee == Flesmud | Cireaxd | Coes br
Emn | Bldiin girirerd cariaed
eparm e
oy AT
| frachonnl -
lan =, | Rtk | Hiakar Tt b Timrasd | Brmerl | Coesd bs |
iz H | Mok drmpsed drresnt
trpern pmd
AP
ko 19 | Mopd ke 1T Corma ba Elwmnsicd | Ebmamil
i | uhwdisind
I Wiarad [F Threminl | Fhmuam Cunmw b
wwe O, | Blasied (e T eadwaind
ol T
Mrm i =
Tum 3, | Babie | FelE Flomaiad Thwirmed | Hrsesr | Coveriiew | DA dals |
aus O | sskem wiry bunk
pom i
Foaion:
. el

Ot Sepiember 14, 1000, & blood sareple from Kenmsh Tirebry wom seccieod by the DFS. That
_#“ﬂ“unﬂmmllﬂJIMMMHﬂﬂh
prafiles obuised aod reported in the Septamber & 2000 sepoen® ThereaNer, the Govemor pramiad
Wiashingon an shenkuia parsim for the rpe i manker of Rebecca Atilians o Oexber 2, 2000,
Haling thai *[iln vy jeadgenent, & jury afFerded the bosafl of the DNA eadesce and The snalyis
wenibhle Is me dey wodld Rrve reeched o differerd conchoion reginlisg e gaik of Earl

' I e Sepleraber 5, 501 repar, Timsdey ' chis bank profik kil boch sied i i refeee
! e oot in Fniegiae v e, 137 F Supp. 162 (% 0 Ve, 204 indicaics . the paides (oouned

o Sepicmber 7, 2008,
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Washi = Ha , Be G i el gxanenile Weilingglon o8 die bass of Mwonial

IIMOCEICE.

A Cerdificain of Analyss daivd Cionober 1B, 3K, wae them imsued roportieg dhat ihe fmdizgs of (ke
pralyses using Tinsley s known siandards were conmstent wih tha resuhs from the Sepoember E,
200 Cenificane of Arakvss, fur bad uesd Tisley's DsA peodile obained from (e DA
dambamk. Then repoen & surmmarnized in thes Solloawsng 1able

(Promega PuwesPles 11 ond 2.1 STR Tyging)

Tiem & Cichpiaa | Femidm B Williama Timday | Caxreon
Tem K214, rep-iparrs Vngral Lrasr IEE Hlirziraed | Osdersapean
Frmtion iME] Lt wlErrmied
Baga)
Emm IT1A, fpoms factior. | Vagiesl amoa o DNA
+lEs prefic

'ﬁﬁmmm_"&;ﬂim
o G, g Mactim | Waped eeest |

Hitit
:
i
E

1OFE;
Tiem 35, uma [, mwwapmmn | Rosal blas Cawad be Cardad ks VRl g
Pracicn bimke 5] =
lem 15, main 0, tpere | Repsl bha Fakk Firaukd Codd it | 6 Dbl
[t o] blmbsi o B Wik b meprcin
L LE ] ihiavand

In Zepicmber BN, Waskingion filed 2 chvil mil @ fedenal court aganst siaie law enforcemem
oificers and presecutnr who parscipaied in hiz ares, detealion ard prosccation.” The [FS is s s
marmed defesdant in that sst, which s stil] conenang.

Fuemaant I w dissoreery requesl i1 Washinglon's federal civil seil, evidencs from e victim was
sought frem the Yirginia Siale Palicz ard the Virgirias Medicsl Examirer's Office. The Medical
Examine's (Wfice provided duplicale body mifice slides collesied durisy the Williams msiopey in
Formuic Sceace Asscciales (FRA) of Richmend, Cabifomia, asd %, Edward T, Blaks
Washingia s attomey requestcd thal FCR, based DNA preping be comducied o the relevani body
onfice didex i defermine wheiber Washmgpion, Timeley andor Chiferd Williams could by
rliminuied as the sowrce of spermuaioeas from Rebeccs Willams' vapina’ Profiles used as standasd
refmencs pamples for Eehoces Willams, Clifford Willoms, Washingion snd Toakey wore aboened
from previous DFS Cermiffcsies of Apalyes and FSA Ham 1, ax ilusinied in ihe summany able
Belerw which represenes o synopss of the Sindngs Sesenbed in Dy, Beke's repor

! Brgierrani of Severor b Giknons Ragasding dw Pardon of Rarl Wadhingeon, Ociobar 1, 3100,

[ R R T
Ser Foubinnioe v Barader, 503 F Seppdd ¢02 (W0 e 30040 aaad Ianhungion v Suratier, 522 F Supp

TOG WD e, TTRM
YSee the Apnl 1, 2804, mdicted ropent by Fioorie Sexnie hisociled
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T H kda [ sandwr o chmemed | cobivad
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wakilm 1 & Dk
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WEREL | Amal Ak T

Tharm 5 Helt E Loty = STy
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ME] Tagh Ha LT

[ L] Higgr H R W

iOFs 171

m

L ] Buimshy Ha g

T T ikl [F o TP

(GFS #1210

Dr. Blskos"s et indaciied thei ha “asalyes dermormirnies ot Kenncih Tisbey nof ooly shires

the mme pencac profile sc the o of the spamizen e e W illlasss rogal bive Barkes w1
I dresd D denibend b6 Lhe VBFS cpend datod Ociober 18, 2000, e alea shams fhe s gessiic

profiie x the source of tha spanraisana from fe Rebeoos Wilkams viging ™

n Agril 26, 2K, Wahinpon s couras| sen) Giovemor Waser o lener regussting i appairemae
ol Vil Pdepenad Fidier W conded! s audil mad co-cxaminainn of 8 paribes of the cmework
penerated by the Commomveath’s Divison of Fopemie Scierce (DFSL” and afaching a copy af
De. Blake's repirt Al the Oevermes's requess, the DFF reviewsd the moriers selaced i e
cgursal's kewer and inmaied an inemal wadit of see soreber EIN6530.
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& Cenifieme ol Aralyvyis was imwied daied Sepiarmber ML 204, by DFS Foressko Scienas George
Li M concducied firtber taling on serie ol $ie sapples uting a dffeen DA gpicg nsien. The
remuits are saramaieed in e fofowing ke

(WA Typeng wang the PasesFley 14 BIO 3yaem)

Ared F. 'Williara Lo s
%_- - amph T
vEgrE prmhat i em el
Iemi 111 =
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e (o Thbts 111k i e i sm shesed
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Tem [T1A wed Fem 131G | Brm 1514 - il wdtd
didia woe rmubkmed B gl ovewr Epiwr g
Tuethosd L'y B 120 =
] e izt
ham [IER smd bem 1200 | bem [21E= Rl ikl Fe
phabis  debie  velElEsd o | soginsl ermawr Ferdur emwing
Farifer imyiemg e 1210 =
hl.‘lsﬁgﬁﬂm =I.EIE- K sk for sperm
covimed im bnbeg anad towan SR
e LOF =~
aml i Py pryil pemed Fariiid gl | i i
e 1B rEd 1T I ] foripn =
Fraches Ly ] vicEm o
[y ] T
Tsw 10115 aad lom 131 weiw | P 12106 = e rerd s For paeTn
ambared oy g Baghs, widia’ st
birm E71H =
digh Ew e e pragy
o the: pac ppaTE
]
“Thama 120 | and Nern K210 wern | Tem 130 1= reerdmer=Em
mgsbnewl B e [ 25 BRAER T Foa fa parms Bacrea
I 1310
Ieuriori s wmew B vl for raim
P Incicy
E AT Joww (1 i P = Ma wpzy wmbs  wme
1E wel 11IE Newn 13H] | ail imian vl
el 12T, sed Srrmn 1230 1 oonad | Diemn 12180 mmd M =
2310 di e cmm S uphs wraay
Jaerns 131 Dad 1 =
STl Ty m- Pl pavlb chmsd CxmmT By I
Turm (ZIE wed 221F, bore | ol mman widh wicim fovign o
13157 el 1210, and im0 | i 1250 amd H = vichm  mrE
T i 0 Um s e chmedd
wire rombied e 121 o =
ks EEEy
® Aan el e, the laguge usad o il Boo te s Tebsrmony spons.
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m MEHA, MHA, MEHC | (s 200HA ged 0 = W smshyma conducicd
| wrak Ji3aly el rmrani
| T HMHE wral D =
gy roan

O Devemnber & 3 & memorandiem was penersied o 8 reselt of e inbemal sudii conduciad by
reg supervizary persomel from aiber lbomiorsss in the Virgisia srwem.  Among the findings
e

A lierm SE vagmal gmesr, Certificris of Analywis dated September &, DHAL

I. Eeberis Wilksms should pof have been encuded o possible comeiBunor 10 the spers
Tractizn of the vaggiaal socar, hem 5§, n the Bopiember 3, DH0 Canificne of Anilysb.
Thie imormad sisdivars Fozl than the major DEA profile i conssent @ ih de victim aed is the
Tiloedy soaarce of the DA, prodie from e sperm fraction of d wgined smear,

¥ Kegrmeth Tinsley, a0 vctm's haband and all other mopeces. were properly ©limizaied
as pawibic domon by S cxamirer

3. There wis igselTaernl ipfaimmation Sem e sl mimer aldes faredgn mo (b vielim
the are presenl in the sample o saggest anaiher comimibeaer

B Fad Washingeon  net the coninibarne of any of the ONA profiles peensied m the cass, aad
ksl conchumn i scamiifically supporied by the dat in the case filke.

C. Kennel Tiredey canied be chmmisd i 10 e conimibaeer of thie DMA pralile fem de roval
bk Manket (Hem 15, sin [0 There is no isdaostion of the DRA profile fom Kenneth Tirsley oo
the reenaiming dieme of evidercs,  Them findings s scimiifically sapportod by e & in ihe case
Ele.

0. The DFF Forendic Bichogy proleods ops sefficicsl Tor foversic oneworll and loe thi s ia
panicoiar. Devianoms fom e IFS Forenso Bokegy protoce] were jimilied in dils cass in Be
axompi i aaswer e queiion mgading ibe presance of Washingion's D4 profile.  These
deviaiiorn wess:

1. Usirg o 33.eyele progras o PewerPles || amplification.
2. Typing samphs wih o OMA prodect i demonstraced o8 8 produc gel.
% Ruparting allebes halow s HELA [a € dai.
4. Mudifying the PowsrPloy smplification maser mix.
E. There is 9 evidenes of contimination is (he 1esting of he sasiplés i this case.
F. Factars extermal 10 fhe labormory appear o have infleencsd te direction of Bie cie.

1. Ther reswicuon impossd on irnally consiming only hall of he peobuive sasiples may
fave prevemsd te DFS from obiaming & reuk, or & meanngl repal for de waginal

samphs.
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1. Thens wis exiermal presure in condust the testing rapadly. Had moee fime been alfotied
foer writing and nrvirwing e repor, o betersuited report formee might huve been used
it woukd have peeciuded the misisterpraiation of the findings end subsequent aBiegatiore

The DF5 intemad auditon conchaded that the delficiemcics aemified in the revies cm be sddressed
through the comective action process is socordasce with DFS Lhality Mamal B2 The mdhors
did net sdeniify amy major deficiencies as defined by DFS Chality Mamml 83, Their
recommendation was that “valifation 1estisg be conducied on fhe bt methid by wiich o recover

DA, fbeen mucunned slides

SCOPE OF THE ASCLINLAR
INTERIM INSPECTICNM

Washingion's aHomeys suggested in their April 28, 2004 letier 10 Govemos Wiener thee the
ukimars finding inggering the néml fie an iedependent inspection iz tfha Sext eeiults i Ihe
Septemiber K, 2000 Certificens of Anahvis pentaining o (he spesm froction ol the DFS waginal
smean, |bom 53, in thal the ensminer eoaenmsly reponivd ihe preseree of & DA peodile for a
sorexistent male. The ASCLIVLAR inpection fscused on that analysis md the ssalysia of kan
1214, the Malical Examéner vaginal smear

Hoswever, Sie inspecion also reviewed the ofier exsssination ressly obtwined in the DA PCR
HLA D a=d 5TR anshyses of the evidecs i onder % havs & complae pienee of the events and
analyses in Shii case and die aealysl’s lechrboal competence. The ASCLIVLAS insgesars, in
mddhinion b0 making twe sile visits to cxarsine the case materials, reviewsd all the lsborstory roports
represesied Lo ealst in the case, the bench noies, the wrimca prolocols, the pemnent validaton
shadien, fho pertinent mstrurtesaton sendard operating procedercs, ind certin CornspondeRce
terween the Govenor's Cifice and the labonnery, coussel for Washngion and fe bitonsory, and
o] For Withingeon and the Govemaor's Offics poraining 1o the SX0MEBIONS I RIS (280

Funthermare, the ASCLIVLAR impecioes reviewed related repons, and bench notes to the extent
they wepe peovided, prapared By Dr. Bing of CBR Laboanories, Inc, Dr Erlich of Roche
Plodmcalar Systen, and De. Blake of Forenskc Science Associales, The imemal DFE audc repon
wia alsy reviewnd, az werg Ml Ban's commens 10 Dr. Blake's report and the ASCLINLAE
trspection site visits. In addition, the insprcions revaswad ather collaseral material, sach as the
Medicsl Enseminer’s iestimany in the orgisal criming wial of Bl Wasikmgton, ssterial in Be
federal civill come. and the reported coert decisions i both the oriminal md civil Geses

The scupe of the ASCLIVIAR intesim inspeotion was defined by seven questions posed by the
ASCLIVEAB Board of Direcrors. Thess questions, sad the inswers developed by ihe mspesiion
temn are i fElloes:

1. Were the precederes used in fhe seabpes in case member BIN-GE9] generatly
srcepeed in 1he seientiflc compsainy?

The Virgmia [OFS sdoguately documemied the promcols snd proconhen coployel withis the
Cemmal Laborsmory, and hased na the validation documeats available w0 the inspection tam, #e
mmeibaddi eiplered in aecordance wiih theee proioecls snd proceduncs e wxceped i the seiemific

* Gacmon 8.2 neficrd 12 [he proccis of camrecive soiion for mimor descrepancicy, which ane definod, in pafl, a8
aney (il “haee Bl asd will 804 in any way compromess the quality of wark il propery sdinessed ™
' Erion 8.3 Sefires 3 major discovpancy, inpart, is oae et s “compromissd the qualicy of the wark
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communiy. However, ihe inspecion fomd nstances of analytical devianion from staied presedures:
thil give rhe 1o quenionehle ditic Is 2 agalyiis of the viginal smear in Bem 5, o of the raa
ampisficanons was performed usng X3 oycles dor amplification, mther fan 30, ée mamber of
cyeles presenbed in the DFS promcol. This devismion from promeol wis not clearty noed in the
caar file; o weas, biraeeer, moied by the inlemal mdilors (perhops: becauss of ther Ramidumiy with
ihe DFS sysiem) When asied whetber the mcressod cycle mumber was docemenied m i
pretocol, the lbomtory ated A wik nof in Sar protocal and no? 4 validarad procedure. The
latomiory"s approved procedure, dmed fune 1, 199K noied thai 30 cycles was ibe pressnbed
mumiher, A sevisw of the PowerPlen 1.1 Tecknical Masusl ales sevedlad di 30 cycles wis
recommmandnd, [= gboudd be aied that the srroneoes glimeatien of the vicliim Gos the spem gl
facnion of e vaginal smear in liem SE and the spuricus profile searched i the daiatenk, were
heth ke on dati ohtained from this 33-cyce amplification.  Addsmlly, o sanilicast intreas:
in she number of aleles waa obeerved in the sorespom Facton of the vaginal sacar Bem 58
fullewing the 33-cxcle 21 o compared o the 30-zyele ser

I  ‘Were fhe concluskens resched sclentiflcally wpported by the data in the
labw raiorns case Fike?

The exclusion of the wicGm = a3 peieniial sosrce of DNA in the sperm call fraction of fhe vagimal
smear from liem 58 was no sepponied by the dain.  Becmsse of 2 kack of reproducibeliny besween
duplicae asalyses of both the dos-aperm cell dmd sperm coll Tractions, il @ wclear why e
btonsory chose i oredy on ene st of senulss over the odber s advinzing conclesioes that led 1o
ursuppored eliminations of varous mamed suspects, mouding Barl Wastengion and Kenness
Tsley. & sheuld bz aoied thar the imemal DFS asdilon agresd with (e reponed resuls in the
Seplember 8, 2000 Certilicate of Armbyiis a8 they pertiined o the exchusion of listed supests,
snng the resulis ware sestfically supporied by dhe daia @ the cass file. ASCLIVLAR dissgrees.
Thee poar qualivy of the STH oping results and the diverse amoy of alkbes deieoned for repeat
aradyses (s nat sugpoet the conclution that the separed Nindings are scientifically suppomed by fe
datax  In port, 2 i likely thai poor dats resulis were dus 1o the qealiy or limited nafure of the
samgde in conjmmction with devigtions from the sanderd projecel.  Addisenally, the conclasions
slaied & the Cemifeale uf'.tl:l.ll:.'ﬂ daled Seprember ¥, T000 eliminating the comribveior ol e
OFA profile frem the germ fraction of the hlee Bamket (liem: 25, slain ) 28 o possble soese off
ko grnctc madenial m He sperm and non-sperm Sections of the vagioal smear (w38 are
questioned sace Sis review revesdsd similintes berween the Blldes repeesemied in e peofiles oa
the blimkel when compancd o tke profiles of e vagiml dmear.

3, IF ihere were nbaratary defelencles ba this case, were they & result #f & Ballure 1o
fallow the laboratary™s protoeshy, or & wealnes in the protecab thimschn? Mare
particularly, were there cantamination issees invehed in the smalyses, s IF 59, B B
paasible 1o delermin: when 1he tonlaminsties socarred T

As smved in b responess bo question |, above, the lasboraiory protocals, as wrinen, are scienifoally
szceplable. Although the cass expminer &d deviale from the bbameors™s scoapred amplifizalion
proceches i one snpliicaton of llem 58, there @ msulfickend mfermaiion to deermins if the

davianiens negatively impacied die anslyiical reseis.  The obvious difTersmes berw e e
retailts of the 33-cpcle pmplificilios amd Bie asiplal I0-cycde ampliGzation werg the incese in
{hs paxmber of apparmit alleles deiected and & gresier smoweni of backgrownd scesivity.  Sincs there
were g0 validenon snidiss conducied o the we of 33 eyeles, it is SMMcull 10 svalmge the pelential
ranmefizahone of usag i procedure. Howsner, m light of the lack of reproducibely of the remulis
obtened rem bem 5K, i b the ASCLINLAB inspecices’ opinion thet it would have Bem. moe
scientifically justified o call e rewslis en-mispretahle or mooncheive
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With regard o conmmiraton izsees, te Aspeciers were shoun documestatinn of Se reauly
obned from comgarisg the st resulis in whis ease with the laboracory saff DNA profils ndax. i
docw not appear that the evidenes samples were cenaminaled by TFS personmel  Documeniation

of shis comperison wae provided o the mepecmans

There wers a0 dats in The cne fk cudmadbon documeanon thar would indicens thar Deenne
Diabhs had compremised the integrity of the mmples the kandied,

Wipe: Tests were routnely med by the laborsory 0 monor comamination. Fikes from thess sess
fior the jresind from Masuary 3005 1o July 2001 were seviewed. These [si weie perfomed og
various Bems of squipmer in @ [NA arsheis aevas, DNA was detecied n Bhe wipe beili on
sevemal oocasions, maally ireobving the hoods. Omep detected, the enits were taken ot of servics
wnitil cleased and & subseqmsn wige = proved scgative. There 15 ne adication that the peaitive
wige lesl results ceuld have influsnced (he STR 1yping Gadisgs in this case.

b regard o she STRE snalyses. there was mo isdication in $he caee file docementation ihat
corcaminatien had oocumed dwring the evalusiion process.  Proper comimls do momitor
coRmsminen dunng the STR snalyes were ssed 8 this cass.  From e dam available io the
irspacior, these contrels Sd ol show any evidence of 0IRMifalion

4, Were there factary ectermal ga the Isheratary that isfloenced the direclion o
resulis of the amalyies?

In Jise 20040, wpon the resshasission of e vigginal ssear from [oes 5B and the sshmission of ie
fewly oumd Medical Examiser srneard, liem |11, Dy, Fereins advised the snalyar that Be wis 1o des
enly half of e sample avadlible on Bem 58 asd enly halfof the dimple svailshle en ene of dhe an
duplicate shiden of Hem 131 {slides A and C, vagiral ared |shia smeam), The DFS mierea] ssditors
i ths a5 ¢ posuble ressom for the fxilire 10 obiin @ meaningSil reselt. The ASCLIOVLAB
Irgpectons ggres with e wmemel DFS auficon tha s decison cosld beve impacisd die ese

[{==11}- 8

In inferveewes with Mr, Ban, he stoied ihat there worg momy personal communicstons iaking place
bebwpea himself and [r, Femram [t wes tho snaly='s recallection thetl ey basd ihose comverssions
“protably duly.” The cme flle reflecs sevenseen dotemensd conversations Som June theough
Sepiember 2000 thar irdicare Dy, Fesrara was insrancial i e directssn of the rochnicall gnalyses.
Mr Han isdicated thi the devialioes from proksonl wers perlinnmed bedause of (ke prefure placel
on kim i ohtain resdie, “Inomschusivg meulks werg noi & option” sccording 4o he analyst. He
wank on 8 siaie ek the Viepnin Governor's offfice wanied do keow wheiber or pet Eard
Washingean's DNA wis presem is the eestes] sareples, and be S2h it Emperast o provide tem with
1 A8 ET

The suggestion $at inconclusve resuks were Dot an option oould have preduced sgeificans
presure on Be libarmery ST (o previde moes definilive resuls tn uamamed  1n lcr e
lidrabioy did devisle Eom Sor protecal with regand B llem 58, clearky with fhe inters of
enkamcing the prospesd of ohiaming 1 weablk resslt

The amlys! alvs indicated o B mipecton B thene wad o ghen &&al of proons 19 sauc Bic
Certificairs of dralyeis in thiz case. This pressees may also have deprived the fecheical pevirwer of
the mevessy oppormniny o carefully consider te deffioulr analyses represenied in some of the
Cermfizuies of Analysis. bs an ingerview with Dr. Ferrara, he mdicated that he wak under 2 grest
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deal of pressure 1o provide updates 1o fie Governor's office. Furthermore. Dr. Ferram indicated that
b provided aralyticsl resols 1o the Governoe’'s office prier by those fisdings being peblished ina
Cermfiests of Analysis

Both Dir. Ferrara and My, Ban agreed thai there were no cubside mfkeonces sugpesting thad ey alber
their resiilin o provide ks thas a coamplele concusion with régaemd 3 their schnical walyas.

4, If there were Inborgiory deflciencies In this ease, whel corrective s other sctlons
shuuld be taken?

As of the December 20HH ASCLDVLAB inspeciion, tha Cenificate of Anahws dofed Septemiber &,
2000, moemactly climinaling the viclim a8 a potential source of TINA in the spezm Eaction of the
vaginal smear [liem 3%) hed poc been remediaesd. Dv. Ferrera and Mr. Ban soved thad they were
xplowing meshenisms o dio i, and along with dhe special prosscuion, had not vei formulased a
plan. Onbes Suggested comerlive sctasng are detailed in e st asetion of tis repe.

B Absind errommos applications of processes er imderprotations, 5 #@ poesible @
recancile thie Mbaratsry s concluslons and DF. Edviard BREKE s resalis of the analyees

an thy Medical Examiner's slides?

It 15 decumeniod s the DFS case file &at Mr. Ban bad micrescopically examined all of the sfides
from the Modesl Examiner. On the vapnsl smesrs, liem 121 fslides A asd B), he noted the
presence of 2 iniact sperm & 3 heads per slide ()7 onad "2 imact sperm & 2 heads per slide (81
i well e “a bl of cellilis malerial™ on bath shdes. He b prepered photomizregraphs of il
slides. These were mailable for inspection by the inspectocs. A low Jevel of spere cells was also
plsrrved on the lohial smeses, Tem 121 (eludes C and D)

The mahvst perfomed teo sepansi examinations on these shides; he first tested half of dade & aad
achieved ns resull Trom the spenn cell Faction. Meal he cionbined the second Ball of ilide A4 with

all of hide i, agein with no resuli.

When Dr. Blake perfamad his 1esting. he recorded by phologreph the appeanance of cach slide
span mesipl, The phetographs record the oml smear shde of Victim Williams (Blke slem 23; the
vginal smear slide (nem 1218, Blake item 3); tie labind emear sides {iress 1210, Elike ilem 4);
anal smear shide (item 1I1E. Blake im 5 thigh slide {ieem 12114, Biake sem 6); and hunocks
slide {item 1211, Blske jlera T). Thess photographs, cach contaising a scale, illustrate the relativg
ammenis of smear presend on each slide. Accompasying the oservies phoiographs wers sevenl
pholasnsrigraphs r dimg the appe of The smears befome and afier & ffermiial extachon.

For the «agimal smear stide (fem | Z18) the photographs revealed the relative amount of smear i
be appreciahke for this sample inficating vanmg density of the mafenal oeer 2 mlatrecly birge area
of the side surfece. The dwee photomicrographs mken prior o differeatial exmacton raxed thies
srparaty mreas oo the smear. each with o1 least three sperm beads.  The sperm are vishble mmong
much higher concemnions of nuelaied ¢cfln  The posi-Sgest alide represenied by déres
photomicrogrephs reveal e tie nuckeaned cells were digened sevealiog sperm beads rasging in
mmber from theee 4o five per area recorded.  Similar ohservations were possible from the
phitograpks of e labig smcar dale (ilem [ TI0Y), Sinés the aress recorded by D, Bfake represem
only small pomions of the smears peesent, i s enpected that spermatnm weild have besn present
in other areas om the slides. These fndings are noi comsistent with Mr. Ban's obseracioas of 2

irvtaat sporm and T or 3 heads per alids
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In comjuncsion with this Feview, coplss of the Prodiler Ples STR rypng ot for the madyscs
condueted by Dr. Blake were also roviewed. The elecuogherograms sepresented the Genatyper
duia for varioss smcar sxirscts end the combined vaginallabial slide sperm fraction (the vaginal
aid] Labokal i Flereriial exiract fractinas were eosabizad for the STR sypingl The profiles ndicate a
good differential sxmsacton of the spamn cell [NA from the macleated ool material ilhsstested by a
single source male penfile m the sperm frszen. Uonseguently Dr. Flske was able m whim ¢ bew
and defmilive sesults. Dv. Blake's quantitagion dats indicae ther sufficient DNA was sbisingd from

the combined sperm Baction of Ge twe ides for seversl amplifizaion reactons. The [HeA
plstained sy be degraded m ovideneoed in the resuliag profile. Even though the DFS worked with
pw dfferene sdes, the discrepancy i the smoumt of INA obuined mdicaies ihat the sample
shouhd aoi have boen divided aed thar @ie DNA extraction prosadure wed By DFS was nm
affective.

7. Are there any sther factars relovesd 1o fhis case that should be cansidered?

Diuring e inspection procsss, ane soement was repeabed & mernber of times by Mr. Ban, Mr. Sigsl
wail Dr. Fermara: ihis case wae heing worked ai (s direction of the Governer ead waes net s nonmal
lrw enforenent vpe of case. The Cortificases of Analysls were issued a8 “Omomor’s Wadkisy
Fepers” and were nat istended Tor genersd disseminatiom, Masy of the spparent stoncomings ners

a5 a resul of dis not being & “rermal™ oo Thers wers no wrilten jolicles or procedares
that identified the differesces borweon this casc and o “mimel™ case.

ASCLINLAB LIMITED 5C0OFE
INTERIM INSPECTION FINDINGS

The ASCLIVLAH irspectors apres in part mad disagree ia part with the obeervasions by Both the
L5 intemal auditers md Dr. Blake, The ASCLIVLAR nupecioes conclude that:

1. With regerd in iho STR nyping. there sppear o have been devistions in prokees] in
conjuction Wit marginal sasple quality that led i examiserson dam that, in the
ASCLINLAR mspecioes” opanbon, should nog have bees relisd upen by the IFS. The poor
quality of the DMA typing revults did the diverse sy of alloles detected which lacked
repeod iz ibilicy, by repean sy, do ol wepport the eonoiusion thae the reported findngs
are mrientifically seppomed by the dem

2 The enalys’'s reporied conslossors in the Sepemier §, 2000 Cemificain of Analyae with
regand 1o the Epeera fractiog af em 38 vegiral smee are incoerect. The vicom shoubd not
hzve been exciuded, and ne opiie should bave bom pendered s 10 ihe possible

oo of te hustand, Tirdey or the ogher saspecis, for the same reasons axpresaed
in vem | abowe.

% There i no dain indcating that consrmination wi imroedsced uring the PCR osting.

4, happears thai the process wsed 0 recoves the beslogical matenal o the smear from e
ide idemtified & Nem 1214 may ao ke allewed she genctic seesial 10 be redeased for

differeanial exiraction

& A the time of e snalys, e PowePlex smplifioation syaten: did nof nvpe (e
amehsgenin Jecus, which would have provided OFS examiners with sigaificans imformaiion
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shewt i relative contrinti s o male i fanale %A o the 2videsce wmpdes againsi
which fo evaluake typing semlia

& Presmievs Som muiside e bhoriony and ceserdive mussgsnial mllusace rom whkin
the laboriary dermg te STR amlyen w;hd:dmwnul alfiaz on the anady’s
decizions, examinaiions and reparis in this cam

7. I addition to the fadlures noted with nespect to the caminer in egand o policy and
procadiee, the iechnical reviewar did not obseree the oron @ the priccises ind e

reporied resulio,

1ni lighe of devigiions | prosocal ismcending 2 member of 1be sxsmization in his e, sevesal
pecommersdaiions arg mado 1o ensurg that fuky reoliz bave nol ccourred m ether cascs haadled by
this examiner. thai the oot creses of the fuilenes in this cass are ml systomic, nd ht @l tauss of

thi Exikures will ha comacsad.
That recommended coneciive actioas and prolecties measensi ans i Toflows
| Corchat valudation siedics on the extacton procafisss of DA Som momed slides.

I Define o procexd 1o imulie the casmisers (o presuses tan may be applied from
imiidie nd siiside of Be libodalery i slmaions simaler o s case,

1. Refine the iechaical review process 10 easen that pobioes md proiosols ane follmeed
ol that comelislons are sclerafosily sepponied by e dats in b case.

& Mstimne 1 prlisy by which devissoas from siedard operatng poesdures are spprosoad
in phvance snd dacurnanied in the case file.

3, Fonmlaie & process i be wed o develop an azslySial approsch when sorlling with
DA parmples harving a low leved of geeetic salerd end e svilissng allelic droposl

. Essere thil the liborloy's Quality Masmagsr delermings wheder the delickmics
revesled in O repont are endere 1o (he ONA openstions frosghout the laborsiony
ayslenn in Yegima. This sbould ke socompliched in pan by a tharmagh exsmmation of
& mEnesen o 50 cassd in the Viegina svniem dealisg with low kevel DA and'or
slides prepancd in o maneer sirdlar w0 em 1214 80 deemeing whether proces smors
eccinmed ad whetier conchasiors are sorentifically sepporied.

The Qualiy Manager should comvens o seiighle number of qualifisd DMNA amalyss,
sepenvisors of teohinical kasders, innemal ard axtemal o the sbormiery or skt
Fysien, 5o determaing whetier the selecied cases have defichnoes. thet subsantially
affict the imegrity of he reseits in thess cases. For purpoeses: of dis mview, fow breel
DA casework 15 defined & recovening amomis of INA near the dewectien lmitsnons
al e pnakyss spsies i ese. ASCLDVLAR funber secommends thai she DFS prepare 5
repoel i e comciusion of (his review o be previded o ASCLIVLADN for furder
etk i B PR ofiaee

Yk b cleas hal (he presres on 6 caatiecr wess o obasls & el aed cong bebe (he cai, TR 40 obaalE &
peciic regak
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Ameng (ke comestive setiis the [shermory should corsider are the following:

& Discontinue the asalyu’s casework mvolving low bevel DA iamples andior
miranited slides umiil the cormselive st am comgleied.

7. Imphemeni apgeopeiate commoctive actom wiith respect 1o the walys in this cass.

b Conduct a review of fhe pnabyst’s cosswork, ming imtermal and exiemal
feviamery, Frm casss @ and around 1000 and farsard, particubarly in cases @
which Thers were low level DA ondor meusted slides, 1o determine if e
conclisings are stignafically sspponed by the data

¢. Discopines the afsbysd’s respoesibiilics ot A Technical Lesdes urnl fhc
EnTertive ot are cormepkasd.

H. &wmmhlhﬂwlut:uuinhmam&Mm
pargraphs one dncugh five. above

CONCLUSION

mlmmmhn&dlmmﬂmﬂhmrmﬂiﬂlﬂﬂm
wisdl oaier periimeni mformalion It was nos poasile 1o aequairty tevisw 2ach of the alkls calls fe
the pyping gels. A compleie and thorough review ol he STR yping peli would b negragary o

determeing which of the alick sssignmenss pe cormect, sspecially when nee consalers the variation
in she alieks noted for mpeal smalyses. Howevor, there were safficient data availshle t o hack

that the [INA rvping resubs afferal & fhis casa should have, ot best, been reporind 83 insonchsdve,
rathyer dhan sEm@iing s make an ineprenaion from poor quakcg informesion.  The added daily
pressures e produce & resuli Suring the STR rrping snatyses laid the groundwork for mistakes o be
rascle and procedures 1o be modified in sliemgts to gather some sseful mfomaton

ey it

Dhrzetor, ASCLIVLAR

APPENDIX

ANALYTICAL OBSERVATIONS OF THE ASCLIVLAR
INSPECTIMS

The Bllowing ssalytical atservations by ihe mEspection 1zam any hased on the review of the e
file dscumentmtion and Certifieates of Analysis, sepelemasted by other redevint masiisl baginning
with (b iniiad evidence pssexament in 1582 through 204

Initial Eviesce Evalustions:

The crigieal cvidencr assesrment s 1582 by Porensic Sceatis Deanrg Clabbs provided (e faist
informative evaluaiion of the i that woukl te subseqeenily ssded with DA tschoolegy. This
included the dncemeststion and prelimirery estieg of the stains, identificasion of spermatomca and
the musiibers phsgreed
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HLA D=0 Teting:

&

In e Cortificate of Analvyis dined Augunt 51, [993, Foretsic Scnetist JefTrey . Han
repomad the DH)wa DMA rrpes e follews:
HEA LM -0 Ty
N 48 Krevan bl waple om Rebeeca Williames A

Nigini 5B Vagumial suah
Ma-apern fraclion IncoRciusive

Spermn fracthon [N N ]
ltem 59 Known biood ssmphe from Cliffoed Willsess 44

Upen eeview of e PCR-Dn weeksheer dated 71193 it was observed thae for
thiz fyping s the eximction'ngenl blanks wire aol includead.  Ahhough the
Blenks were med from the extraction phass of tha asabysis, they wem not cxamined
il The ool Cypisg. This & incenstnent with the laboratery's HLA D)-a Proiscol.
1311 Extraction Contoly, which #ned S the Reagent Blanks are o be malen
ihrough the entire exincion, amphficaiion and &ypisg precador,

In erveparing the Teping sirip S0l iressilies o the noted and seponsd coaclusions,
ihe inspociors find ihe reporiing of the 1.2 alkle in e mishoe depicied en e
#rigs 1o be questionatle.  For the sperw fraction thore were two byping rosulis,
sines Ths [FRcOon Wak Nyped Li]n,;!;.ﬂﬂd-lﬂuf'm.ﬂ.ﬂnb:L The allzle dor
profiles for the e semples were in agreement and represseiad o 114 panses with
the 1 and 1.1 diois greaier m imiensity than the comimel dot (C dod) and e | dot
EPeiler i the £ allsls &71 AT ssue b8 fhe peporting of the 1.2 o a discreie allake.
Alibugh the presemcs of #ie 1.2 cnnet be chssinated, the design of the do bl
sitips did not inchude 3 separate doi desigeasion Tor dhe 1.2 alkls, which mode o
conclsive siarement of (15 presence difficoll in mosiee combiniions wi cenam

otker alleles.

The nem-sperm freonan for the vaginal swab Fem 38 wes abo byped using the Bul
anl dul of eirscied DNA, The el Tie these damplss were moponed os
“meonclwive,” The doi palierms repressnied on e twa dripe depiciad @ mixhee
of allzles in varvng amoents wish the © dof clearly wisibde on both. There was no
explinatinn a8 1o why Bese fadisgs were comsidencd nconclssive whes the C do!
v prosend, reen Soegh the misture of slleles was comples,

An evaluwtion of the dilferences chserved between e allcles deticted in ke spera
and moa-apers fractions of liem 58 was mob possble since there was no
devumealaion thal &n asseisment of the relanive coneermriion of the expecied
cellular componeris, suclesind epathefial cells and spermainem, was perfiomed
The 1962 pbeervations by M. Dabbs then spermaioesa were presest were the only
commaly availshle A réview of the labsralory'y extricinn proinsal “Chganic
Frocefures for Oiber Dody Flisd Siins® dees nom speafically <all for a
micrasepic cvaluation af the eellular componsms Suring e VIFUE s g of the
differersial extraction procedre.  However, in seotion 4269, 11 siaies “repeat
wash sigp an addiisnal 1 o I dmes. Mo Addinoss weh s e
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recomemendial when the rtio of sperm o epithelial cells sy be low ™ 1 would ke
very difficult o determene Wis s withonl a mismmopie selusio of Se

esrencied muieral's colkalar corspeiition.

3 I the Cereificale of Amlysts doied Javuary 14, 19394, My Ban repomed the [0 ONA
rypes as dolloes
HLA PO Topi
liemn 2% Blee blanket, Smn A
weon-sperm fraction 1A {3 0.1
Sperm [raccon 114
Dieri 25 Biue blaakei, $iain B
Morn-sperm frection .1.4,12) 1L.3*®
Spenn fraciion 114
e 13 Rlus Blank=t, Suin C
Mis-apein Saction LA I2HEE
& premn T lionn LLA, (2}
Iiean 2% Bl blanket, Siam 0
Hen-aperrs fraction (I I
Sperm frction Ll
ad

e 5% Mamies Peredleton's sandard

Mumber in | | mdicalzs & wesk alk=k: fequal i or more infees Ben O dat)
*  indicries a very weak allele (Tess intense tham © doi) incladed for sfomar el

purpoegs mly

A The HLA [M)-a resubis reporicd in the Cenificans of Analysis dentify the peralype
fiat Jartes Fendlenon a5 3 4.4, The tahic of fypisg results for the analysis st naicd
fhe prescrie of & weak 1.1 allgle. This observation 8 secoedsd a5 4,0 1.1* which is
conmsient with (he esplanaten in fhe clinficstion w (e reporl sbove.  Lipon
mview of Bc Hpisg 2P b | and 1] dot ape visble snid less
imierar fhan the © dig and mh b3 imiense thae dhe 4 allele. There s o
explanation for not ircluding the presence of this mmor composenl in the Snal
report when similar weak slice fadings wene repomsd (o e stined somples.

1] A Produet Gel Dam Worksheer daied 171384, lised the above repormed samples in
#ar order off sampling on the eleciophoress pel. An scconganying photogregh
depicied the reisteve Mushsoncs of the various mample and conirels. There were
no anahsl obscrvetiogs noted nzst o each sample. howeves, & review of e
pliregraph revealed smplificd pridict in e question samples and the sefierence
wareple besy 850 At lasoo is e negative amplification conwnl that was observod
in have distinet Muorescent activiry, The negative smplifatian contral & iniended
12 5 maare of svakuting potestisl conamenation of g amplificafion rmalerish s @
it iroorporaied at the amplification scup supe. |n addition, both the BB fblood
Elank) and B8 (blank mex)h reagen? Blank cosrels appeared 10 have very wiak
flacwencent ey, There were no notes by ihe aalysl of havieg obeaved this
incidmen or explacation of is skgnificance o comestive actiorse. The HLA D0
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ryping i for dhese samgles & not reveal ey wisibde do activity, Of eosiazn s
whether the wrak sdditionsl dats ohserved for the refercece sample Bem 50

represchiled corRarinanion.
Sgart Tanden Repeal Anghsls;

In the Cemificate of Analysis dosd Seprember 8, 2000, Mr. Ban reparted the Sllowing
ETE PewczPlex cypmg resukis

The rridencs ilerms from which DNA mas recoversd were the vagnal md
lahial smears from fhe Medical Exgminer's Ofice (e 1214 and £,
vaginal smear (liem $85 bhskel Mem 25 mwins A, B D oasd 1.5,
fingerail sczapisgs from victim Bebeesa Williams (liems 33 and 56), &
shire (liem 723 aad the pefererce blood smpks fom Rebecca Williams
{leems 4K}, Clifford Willizts (e 390 and Garl Wishsigion (hem 1201
The DA recovered fom e babial smenr (Mem | 200} was npored
mnulTicassd in quannry,

The vagimal smear {Bem 2140, bimkei (e 25 stans A, B end |-0)

il sorapings feom the victiss (Iems 39 and 56) snd e shin (lem

Tisgemail |
721 were anplified and srped in the PowesrPle 1.1 ETR sysiom.

The vagimal smear {hes 5E), the blanket (foen 25 iii 00 and the diros
reference blned samples were amplifled and syped @ the PowesPlex 1.1
and 21 STH sysiems

A The resslts of the STH DRA ryping of the lingerrad] seropings {[tem 55 and 55)

concluded thal a mixmre wis present with Beberea Williarss being the magor
ceniribar, Mo conclming relevant 10 the miner contrhotur was offered doe m the

Emited DA profile.

(A

Ujpon seview of the Cenificain of Analysis eelative o de fingsmail
mrapimy cvidenee, it was ohserved ihat fhe TR DA nping resulls wern
sbsgr from the STR findings sted in the Table of FowerFle Typing
Resuks The "Rosuln” section of @e repomi refors 4o ihe lahls Sor rhe
ryping results of these ax wall as e iz When Mr. Ban wes qu=ical
shoul thi onsssion and shy & comectad repon wis mal issued spon its
dcovery, his sexporse was thal the repart was not istended Tor the ussal
law ardoecement agencics sed therslnfe (| nas pof consdrred noceskary.

The DFS Polcy ead Procedure Ouide 2-3, dated Oiober 17, 197,
sddresses Cortificate of Analysis  preparssion.  inchaling  rebsuisg  of
repans aeeding change {Secimn 4.0

Lamegiive Action:

Upom the megam of the irspection wam b0 Yipnia Divison of Forense
Loempe in Decernber TR, il documen iation was providad which
inchaled a Memorendam of Recond dated 10502 noong o requesi from
Rick Micore, Deputy Commenueaith  Atorsey, thal a  supplemeinl

ASCLOFLAR LIMITED SCOPE INTERIM INSPECTION 1l
OF THE DFE CENTRAL LABORATORY, APRIL 9, 2005



120

Cestificain of Analymis with the rewilth B the Fugermaik (lisis 55 and 555
b ismed. A leter on Virgmis Divigien of Fosemeic Seience lenerhead
vgred by feffrey O Ban o Richard B. Moo, Deputy Commomecalib’s
Aromey, dned Novemnber 2, 200 wes included.  This letier cdlarified fhe
oriseion and ircluded e Toble of FowerPhes || Typieg Rersly.

[ Tac Skel Blol DMA Qearilitiog eolishis dosd 72000 &qicis &
sample and costral Bwyeul o= the memBrang asd e rerdlis obaened. I
was  maied that far colems 4 the wonl “erply™ win wiillien above a
beacks whach spamned from well A al B lop of the warkahieer 12 well H @
the Bomam. This indicated ihat for this snalyss there were o samples
applied ro ihis colema of wells Upos irepection of the achual sl bt
Mme & clearky visitle band waa presoni i well 44, which bl o srtationa
inidcwiimg thai & sareple had been applied  There were ao notes on The
warksheet refleoung that the anatyst had chserved ihis hand

ELh Wik regard io the STR rypng of the finprresall scrapings, there aee alledes
in e mble of syping resuks for 8 ket Theee losi bad | j armound the lsied
alleles indicating weaker or questionailo resulis. A poie @ the botiom of
ihis pege smated “pot second sized.” There is ne indication i the analyiical
mivtes For this specific analysis ikat an mdrperslent caling of the sl for
sazh sampk: had beon conducied by 3 secomd quedfied individual, ax
peguired in somon $27A of the Biclogy Secion Procedurs Mamml,
Benion [1]; memsoeandeim Psumbser | T

4}  The fowrd poragraph of the conclesion section of fhe Ceificwis of
Aratysks (SOLIE), page & of ¥ sinies dsai "No DMNA peodile was chivmed
for the sperm frection af the vapnal smear from the Medical Exarminer’s
Oiffew (ME) frem 12 1A, Theredore, mo conclesion can be made st ke
sperm faciion for thos semple. ™

The reasons for ot peecvenng sufficiend ONA, d determize o profile for
this. sample may be fhe resuli of & lack of sufficsemi oripnal smcar o
pomibly protdema with the resoveny of binkapioal watermal from dhe slide
This cowld imclude, bur is roi Emied o, problame with e differentisl
axiracmon sselll There are kis of seps i the sequescs of analysis whamn
the wark cosld have gere off sack, sarsng with getiing the maienad off
the dlide iself in en efficiont way. A peview of e cass pokes relried o the
tending and exmacson of che Medial Examiner’s smmers sovenbod thas
there were photographs mkem by @ salys pror o extction of Be
wignal smear [em 1204, The photomicrographs were babeled Vagimal
Shide “A7 {5 Bleek and wliies o e same aren on e dide], Yapginal Sids
“H™ (] eolai), Labis Slde O (1 coberl, aned Latds 5ide 107 | black asd
white] rcfating tn te vaginal and libied smear. The

were apparently documentiion of e g isear dlide comesl sisce cack
photograpk represeried sreas costainig several nuckeated cells with ure ur
ran likely spermaioras vinthle i the open ancs of the slides, There alm
sppeared o ba & frw mione spermaieena amang the noclesied cells
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M. Ban's casp notes Ssded &500 reflanied e fofowing obssrations relitive 1o
the milcroscopic examination of the smear shides; all smeer slkies bad beea
pervicusly saied and oormuined ooeer slips:

1314 - Veginal Smearn; “A bt of ccllular maerial chserved, 1 insact
sperm & 4 hosds e alida

1218 = Vaginal Smear: =& ot of cel infor matoral obagreed, 2 mlact
spermm & 2 heads per dlide ™

121C - Labis Srecoer “Same cof|ulsr material chiorved i slide, 2 hends
& | mser gpers per slide”

L 200 - Labeia Smaar “Some ool luker meterial observed 2 i sperm & 2
Bends'saenp. ™

121E - Anal Ssiear “A sall amouni of calbelar materd, 1 possibide
intaet sperm mined o cellule maternal?T

121F - Arald Srrwear: 4 srmall assonind of cellular material. 2 heads, sd no
Ireaci sparm ohesrved ™

Enisi nation diie G800,

121 - Thighs smear. =Very linde celular materiad chasrvad, poss. 2
heads per slide, ol weell defined ™

121H - Thighs smear; *Yery Eitle ccllular meterial ehierved, | possible
spermn ohsereed on iop of opith. Czll 77 oot el definesd in arder o
ke & phaoio.”

PN - Basnesckes sinear <Wery Lo celular maenal chserved, no sperm
Bzl were fimd

1217 - Busmocks smeses "Very lite col lubi sl slderved, 1 pods.
Spermn head observed, not well definad.”

There were pa other notes avallable v bellp in deiermining w reasen for the
failers & chiain a DNA prafile o tie spern frection of [oem 121A in
the fire differential exraction duied 4714700, The peedact gel reveaksd no
perduet bends for the sperm faction axtract. Mo STR profie was scpomed
fior the sperm Trectien. The case fle documentation rdevant in this cmple
was evalunied W wsie in idemifying possbie reasons for not achining a
reporiable STH [N profile  From she mital microsoopie examenmions,
diere were spermaieroa ohsenved on the smear slide, I mlact spers & 3
heidi per slade. Hioweever, fhere was ne ofber isformation peeserd dkad
coedd privide an esplination for the fack of sperm DMA recovery.
Posaible rrmamna for this lack of moovery ane o small amoenn of s
materinl io begin wiih ipo notes were locasind deserhing e sibe o amienl
off 1he s on asch slidel, diffboulny i physically removing e ogllular
material frem ke slides Niw codmctios;, probems withh the eximonon
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prevedure, of sample kending during avalysin  Aroiber possdlin, thar
oould have affeciad fhe rezsvery, was the requirement on the analys b
eoasume anly half of the anilahle grser & decision made In corsukation
wilk DFS Director Poul Ferrera.  After the mitial Iack of suficiem
recovery, permmission wai gived Lo colsime the remairing smear in an
amernp) ¥ recover enough DA for 5TR npisg.

A second differential cxtraction wis perfommed on 67204680, This ewiraction
corined B reraining half of fe ME vapnal slids (e [21A) and 1he
mmitire ME Esia slide (Bem 1210} Skt blod resuls rellocted an ONA
prduct for the spem [raction of thi combised sampls exmact. The
peodun gel pevealed a very waak tomding panzm for both the ROR-Sperm
and speres fsetions. The neping pol was am sind mm the Edlowing fole
meconded “image net sivcd carvover of ladder.” Samples were resmplifind
o 62400 with the perduct pel revesding a0 eoduct.  The samphes were
rypad bul & me explained “imape ail sived fo il lidffsaton toed
ke abizined” As with the firt exmaction st it was nel possitie 1o
determing a reasim For the lack of deiscizhle DA a5 there wam ne nodes
availahle for review that could provide infosmenion on the effecriveness af

the menlysis.

Infrrrmation sequirad dufng this mvestigation from DFS swif mdicatcs
ihar the oype of smer ididen prepanad by e Medicel Examiner's Offfics
was not oomnmon. Each of fhe slides we slained and hiad o cever slip. Mr.
Ban capleined his diffecalty in - removig the sample fom the slides as
swshhing wik a0l effective and b kad w0 resort o scrping to affect &
TOEITETY,

B. The sth paragmph of the conclusion seciion @ the Cenifae of Analyss
(DN, page & of B, smes that “The DMA profile ehiined fam the spirn
fraction of the vapnal smear fitem 33) ol vanows noted leci, s conesstent with a
minture. Febocea 'Willarss: [(#em 4E), Clilford Williams (ii2m 97}, and Earl
Washington {item 305 are aliminaied pa poiaible costrdmers of pesenic maenal
o this rdarmine”

{10 At ismer = the sticrscnl thal e vielm & chminmed 2= a possble
conmibmor of the penetic matcrial fir e sperm Maction of the vaginal
amear {lem 38 A review of the STR typing dats reveaded (ki there iwene
resalls Eum A yping gels comgiled in tables. In b firt o of resilis,
which ware nel reponied, @ profille for several leot were noled.  For die
eigat PowerPlex 1.1 Boci tesied, five were nepresenied by vao alledes, both
of which ageszd with ke vicom's profile. The other three ke wene netal
ar providing ne reslls. The FowerFlen 21 findings revealed the same
alielic combiretons for the spere frction and the viclim®s pradile for The

three lusi repomed

The second set of ryping resuks, which wers reported, revealed a alighdy
dilTereer profile fior some of te lool when oompared o the fint amlbyis.
Bama of the ke wers repessentad By ome allde where oo had been
gbserved in the first maly=s. There were 8 coeple of sddilionsl slcles,
forcign & (he victin's profile, ales detecied.
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Rather than acmps 5 reincerpret all of (he nping gel data, the irspectan
focused om ihe lahormery™s reparied findings and alss thzee noed in the
ke ke doqumensstion

The dala recrcod B ohe Dwo typing seis revoaled Uun they fecied
reproduchility, Hassd on is review, and the lack of repraducibilicy
between duplicane anabyses of this querm fraction, i would not be peaihile
in eonclusively exchude the victin == @ probable coatribsior o st leani
somp of the DA detecesd i this sample. The lack of semple astesmmem
Informatan mokes any feihe cvalipions difficul, =nce @ consd be
comcluded with censinty thal spermatesns were presmt in the sperm
fraction afier e fahial smear shde microscopic observmions, sampls
remeeeal, and differential cumestbon. Having nfamution aboel the relative
ooncenimaion of spithelial celh e sperm cells could provade ane e b
of daty that weuld aid in interpreting whether the DMA prafile detected
el oasien] with residmd DAA fom the lemalke contnibetion, became off
a high cpithela cell comcenimtion, or mens represcnaive of the male
sparm smitrbuior, I weuld not be uncomme far there W be camyover of
fermale DA from the epithelial cells ime the male or aperm (metioa Wil
the relative amousix of cach expreieed i fie ping reslis depedent oa
sich fscters a2 the conditiom and smeunt of the ongiral sample. the
relative ¢ell oHm@orent concaprations, a8 well 1 the effectivensss of the
dilferential exiraction procedsre

The TR pping prfiles fior the two analysis seis am not repeadueibie;
Tavwever, T informovson represenid by the alicles detectod foo the variis
le¢i Soes midicwie 8 conssimncy with the victim's prodle o some sxiont.
The impecton believe ihat this mmisency is ailfce 10 conchude that
the victise cimpel be eliminansd 15 3 prasibie contribetio 10 Be geEnetic
mkensd in fhe s

When duplicsie analyses of & sainple produoss resulis thal see ol
reproducible, 8 conglmion mane conistenl with “no iniepreshle resli

ohtaimed” or oie that siply staies the findings wen: “isconciusive”™ wold
b mene apprripEE.

During the Decermser 1004 neviit, o deoussion ws hed with Mr, Bas
regerding FEpHTNE an iscanchesive ol lacked reproducisilive. His
reply wis thal pepoming an “ineonslusres was rol @ eption” in ths case.
The (lovemir's offies, sczording 1o Mr. Ban, wanied in ke il Stipec
washirgion was clearod of the charges.

a.:in::ﬂuﬂ]rrrpm“umi.:hd.dlrﬁn;lhﬂ:ﬂh:!mm
inspection. The review of the case flle was condusied by han sspervisery
persoanel from rws sther Vigisia OFS kbomiories. A memorsdun
dated Discember & 300, wps jssecd by the intermal aadioes and s
diEmussod @t (e end of this epon. b dis memormndam, the el
pidiiees conclude #ai e vizim should sol hene been elimmaind = @
putentind sooroe of DMA in fis comple. Thioegh oned comaimicaton with
Wir. Ban, Virginia OFS Depury Direcior Sieve Sogel and T, Fesraea, e
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inmpectors have been informed that an offort will be made s comecr the
reporad elimiraton. As of the conelisan of the December 2004 on-site
imerim insgecton, the mechaism they will use e make this cormeomon
had nos been decidind

I Inthe Cenifscaie of Azabme deed 1V IR, Mr. Ban repored the 5TR PewsPles iypng
renuity

A The firar iue noted from the report @ is regands 10 the conclosions ot Kmnel
Tinuley and eeves other male shjects warn sliminatad ay possisle conribaron of
peetic malerial io (h mintere of DMA obizined for the nes-grrer frection of the
waginal smear {foem 98}, Sea page 4 of § of the Cenificae of Analysis. A, similar
imug of elimisstion is epparent in the conclesines offered on page 7 of &, Caf A
RN, for the DMA pmfile of the consibuir of the spenn and non-sperm fractions
of the reyal blue bianket (lom 35, stain B0 [ pam the list sepece of de sisth
paragrapk slaiss ikt “his mdividual (ibe corsibaior of e DRA prodile for the
sperm fraction of liem 25, atais 09 s liminaied 5= a possible contributor ol ke
genetic maierial fownd im the pon-spenm ractien of the vaginal smear from e
MleSival Examiges’s Office {Mem 12041, and the sperm and son-sgesmn fraction of
the vaginal sncar {leeim 581"

A peview of the cese flle dorumentation revealed hal, s with e soevme (action,
fhere were b armlyses resulting in STH typing information; me was reporied asd
e oiher wae not. The fire! conclusien apon evalmtion of the data was Shat the two
resuls were noi peproducitdie. The peofiles natad in the dam sables indicated o
s DMA mistere, There wer a number of alleles noted, some conzlusively,
and some with | | arourd them i indazaie pifeles detecied were of loser istesdiny.
tii all o 1he sven refermee DNA profiles from the odher subjects were companed
exicmively by the Inspectons o the rpoeinl mor-pere faction profile ohiaised
from liem 5K Heweves, susgect Kmneth Tinshry wae compared 1o e repofiad
profile as well s the unreporied da The STR profile of Tinskey revealal
overlnpping of alleies for sl ke with the peofile of Rebecon Willkams,
Takisg inte eomsideration the bek of reproducihdiy between the Two analysis s2is,
it was decided 1o Jook at &l deecied or noied afieles for each locus. Ferthormorn:,
the age and condision of the evidesie maple indicated Aet some of the perm
comteibaton’ DMA woold be expecied & the now sperm [Faction. With ths =
mend, the review coacluded thar the éickes deecied in one or hoth of the bag nen
sperw fractions were shared by Kennieth Tungley ia all bt v bl for which data
wai reflezicd.  In the DAS117TY |ocus, Kensoth Tirsdcy is repomed 1o be a 13,16
penciype, while there was a0 16 allele detecosd in the non gpeem fraction.  For
[¥I K51, Tirsley is reported to he a 12,13 and there was ao 18 allefe represenied

1he guestion sample profile.

Excluding & subject based on the absmnce of s allcl: an one of mone kol = o
eommeen conclusien ofTered [n fs tvpe of anahvis. Corsideration dhould be given
when making these imerpretations o e qualiny snd quaneity of the evidence being
craluaied and e reproducibiline of the test results, [ Bght of the lw asownt of
[¥A recovered and the difficuly in achseving a profile, bei alose o repmducible
peofile, meking o concheiee defermissfion of exelision bised on the dw
prpresgmicd would Be usjusnfisd.
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Biksd od the ek of epradochility of the oo et resubis and the specimm of
alleles détecied, oimmaiing Kenreth  Tindley comclusively as 1 possble
coninbutor is pol sepponabde Based on Be dos obsned n hs one Sen
consienng tha bis profile cormined pao afcies thal were nel sheerved in the ron-

spenm fctiog.

The poor qualiy of ke DHA TR orping resul schieved for dhe jperm end sox
spovey  fracions of the vaginal snear. Iam 58, makes o delindive sancmen) dSos
the inchsion of exelision &F o subject questisnabic

AFPENDIX 1T

Virginls Divislos of Foresdle 50 li IETEERL]

The laberanary i 1o ke commendel om initintimg ks nicmal sadid conducied by Kares C
Agpbrory end F. Ehssbeth Bush rmeporied m 8 Miomooandum doied Discember &, 2704,
Eoree of 1he dauca identified by the audiioes were wseful in grving direction e svaluniag
the deviatione from e acoopied profoesds. The four deviemors soisd were for (e s
part dicuseed in e proceding pages with @e ccception of e her, whick sefirred W

= ttw amplification masier min.™ This simafion wis idelified i the aalyss
condhisted aad pepored by Forensio Scheatin George Li os iterm kxted in the Certificnie of
Amaly s dated R0, The malys replaced e valume of water in the masier mis for the
“case samples™. T ocedifieation win spprsvad by Mr. Bum is his mlz 2z Technical
Leader ol @ DFS Laborenary, Thers was oo dnphificd prochsct oblained and mo typing
ciasduinsl.

The: devialiim nated in regands b “hypisg samples with mo VA prodect as demonsmaied
on @ peadect gel,™ relabes 0 policy Sal wes revised in memorendums ro “A0 Forefe
Hiology ST on December ), 1994, which changed ponions of the DFS Forensie Biolegy
Sectiom Procedere Manual, Section JIL 6.53.9.2. The revision reads “I7 B0 anglificd DRA
it chuerved on the peoduece gel and no DMA oas chesrved on e lursignpls-ny Sm, o
firiher maalyas will be conducmed on this senple ™ The fire iscident wis observed moa
product pel worksheer daied 61700 whese rao iargphei, Rebecia Williama snd dbe sperm
fraction for the vagingl dide *A° 1214 wese presesl. The secord eccumesce was far sperm
and non spemm frections Tor vigisallshia smcar Nema 120 ASC on o peodect gel
ket diled &T500, Beth sarmples wers soied an baving N0 product.

The ASCLDLAB mspector disagres wish ibe siiemmt made by the DFS iniermal
audiloes that “We find that the conchasions reached in this cese regarding Earl Washingio
ard Kennath Tinsoy are sciermdfioally sepponed by the duis in the = fle” The poor
qualiy of the DINA cyping resibs and the diverse sy of alleles dctecied by repeat
milyses, Tl are i repriducitle, do net sastain the conclesion that the repormed firdings

wre scientifizally suppareed by the dats.
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i Maticnal District Abbsrmays Assolation
f' “‘i 4 Canal Conber Plaze, Sufte 110, Alesandria, V& 21314
1% : P63 549,522 (5] » T013.E36.3195 (1)

Tapgepr®

Bdiech 9, 2009

15, House of Bepresenistives

Subsommittes o Technology snd [anavations
Commites o Science and

2318 Ravburn House Oifice Dakdimg
Wisbimgton, TLC, 10515

RE: Manons! Arademiay of Scirmcs Repart,; Strengthening Forensic Soieece i tha
Linibind Susten. A Patd Forward Hearing Mook 10, 2608

[hear Subcommities Chairman Represestative 'Wu and Sobcomsmines meambers:

The Mational Détrict Atiomeys Assccistion {MIVAA), an asseciation representing sorie and loced
pressculing, supports misy of the recommendations ched in the recent Maticnal Assdemy of
Sclences (MAS) repan: Strengibening Foranric Sciemcay in dha Dlmited Sraven: 4 Fath Forvard,
specifically those addressimg the need for forensic research, enablishing miform standards end
methidabogics within the ench of the verioes forensic disciplines and labomtory scrediation,
Establishing these base-line requirements will eohance the cormest use of forensie evidenee by
criminall and civill justice practifioness” and promaote publle confidence in the reliability of
forensio evidence sémimed in bagal proceedings. By requiring that unifizom standands ane met iy
all pariie= offering fomernse evidenes in o kegal proceeding, the value md reliokilit that such
evidesce provides will, s nurn, promote the kentiflcation and comviction of the guilty and the
e luiom of e mnocont.

The serous tvpes of forensic evidence frequently seon in logal procsdings grew m of
various methodologies and over time. As sech, thisss methadslogis: hive been

thressgh many levels of peer review and the resulting evidence sobject to the various lagal
callenges fomnd in Frye v Ueited Stares ( 34 App. DUC 46, 793 F. 1013 (1523)), and Denbart v
Merrel] Do Pharm, Ine. 500 115, 579 (1993 Allecating funding for addicioral research will
provwide an even grester bevel of documeniztion end confldence regarding the ww of formsic
Evidence. In the interim, however, the size of 3 particular discipling’s catalog of supporisg
research doss not alter the reality e onersie evidence assists low enforcement in focusing
investigations and sssisrs legal proctitioners in identifying and excluding parties in eriminal o
chvil procesding.

MINAA does have some conoems reganding the report’s heavy reliance on issuss which sroas
bediore applicatice of the more stringent Davbert teat ar befre laboratory accredhatlon became
a5 widespread & it sccuralely @ tedey, Additionally, there |s @ need dor forther impartial
analyiis rather tia the repart’s pimost exclusive depandesce on e Innosence Frejest and
proganys’ anehysis of the sane of foressic science hefoee appropeiate, mvpartial end soienific
comreetive meiines i be implemeried.
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The NAS repant identified mppeocimanishy 175 poblicly fanded fomensic lsborstories and thres
simies fs requiring mandatory accrediation for publicly fonded libormorses, Ahermatively, Peier
Marune, Dimector of Tethniizal Services of the Visginia Depastment of Forenslc Science and cne
ol B aiithirs of The report, b ssggested this mamber |z ohosar to 400 poblich: funded
|oboratories. Kenneth belsca, Director, 1.5 Depariment of Justics, Executive OfNize of the
United States Attomeys, bas suggesied that approximate |y #2055 of the pablicly forded
|aborabories an: acereditad In aeder for a forenslo labaraiory b be sooradiied, it ot
dermongirate that (s palicies, procedures and testing methodologies follow the standands

estahlished by the seorediting organiztion.

Whills most Frrensic evidenss offersd by a fedenal, state or local prosecetor |5 tesied ot an
meeredited labomilory, mmmmummwaawmmmu
nften the product of unaccredited laboratory testimg. Additiomally, forensic analysts asoceial
with an eccredited forensic laboratory moutinely underga rigomus proficiency westing wheneas o
similar showing of proficiency doss nod extend 10 anslyas s unsecredited |shormooriss.
Irenically, the Irmceenee Praject soutinely sesks the services of unsocredived [sborarories.

Wishin the scope of the report recommaendations considered by fhe Hiotse Suboissanse, e
MMM supports measures 1o insresss ressinch, the application of unifoem smndards with &
particular fonznaic dissipline (although e oniformity of these standerds may not be relevant 10
wll diseiplises) pad laborstory socrediistion as a requirement for evidiencs mebemizsion by all
propenents of the proffened forensic evidence.

Mdembere of e Watinnal Distriet Atiorseys Assoclation will be happy 1o Sscuss the cordents of
this leter with membzrs of the Soboommites.

Smcereiy,
Joseph [, Cassilly
Presidemt
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