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PROPOSALS FOR REFORM OF THE
MILITARY COMMISSIONS SYSTEM

THURSDAY, JULY 30, 2009

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
CiviL RiGHTS, AND CIVIL LIBERTIES,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2:55 p.m., in room
2141, Rayburn House Office Building, the Honorable Jerrold Nad-
ler (Chairman of the Subcommittee) presiding.

Present: Representatives Nadler, Delahunt, Jackson Lee, and
King.

Staff present: David Lachman, Majority Subcommittee Chief of
Staff; Heather Sawyer, Majority Counsel; Matthew Morgan, Major-
ity Professional Staff Member; and Paul Taylor, Minority Counsel.

Mr. NADLER. Ladies and gentlemen, unfortunately the hearing is
going to have to wait on the votes on the House floor.

As you can see, there are 8 minutes and 29 seconds, which prob-
ably means closer to 10%2 minutes, left on the first vote. But after
that, there are 14 more votes, most of them 2-minute votes.

But there is a motion to recommit, which is a 10-minute debate
and a 25-minute—and a 15-minute vote, so it is probably going to
be about an hour. And I apologize, but the hearing is going to have
to wait for those votes to be completed.

So thank you for coming, but we just have to wait for the—I
apologize to the witnesses, but thank you.

[Recess.]

Mr. NADLER. This hearing of the Subcommittee on the Constitu-
tion, Civil Rights and Civil Liberties will come to order, with the
a}%reelment of the minority. And we expect a minority Member here
shortly.

I recognize myself—excuse me—first for an opening statement.

Today the Subcommittee—and let me, before I do the opening
statement, I apologize for everyone here, including the witnesses,
for the fact that this is almost 2 hours getting—late getting start-
ed, but that was unavoidably, as you know, because of the votes,
which I assume you saw up there.

And you can thank everybody there. We now have, by unanimous
consent, 2-minute votes, not 5-minute votes, or we would be there
another hour.

I now recognize myself for an opening statement.
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Today the Subcommittee examines proposals for reform in the
military commissions system and, more importantly, how we in
Congress can work together productively and with the Administra-
tion to clean up the terrible legacy of the Bush administration’s de-
tention policies in a manner that provides us with a legitimate
legal framework going forward.

Over the past 7 years, approximately 800 individuals have been
detained at Guantanamo, Cuba, with some 500 already having
been released before President Obama took office in January.

In those 7 years, only three detainees have been convicted of ter-
rorism offenses using the military commissions, and approximately
230 individuals remain at the facility.

Most of these men have been held for at least 4 years. Some have
been detained for more than 6 years. By contrast, approximately
200 individuals have been charged with international terrorism,
prosecuted, convicted and sentenced to long prison terms using our
normal Article III Federal courts.

These numbers speak for themselves, yet the Obama administra-
tion, after initially halting use of the military commissions and be-
ginning an in-depth case-by-case review of the individuals still
being detained at Guantanamo, has said that the commissions are
necessary.

Why? The general explanation is that military commissions pro-
vide the flexibility that is necessary to account for “the reality of
battlefield situations and military exigencies,” such as chain of cus-
tody concerns, the need to use hearsay statements, and an appro-
priate test for determining whether incriminating statements were
coerced or voluntary under the circumstances.

This might explain the need in cases where an individual is
caught in the heat of battle, but it does not explain the need for
military commissions in other circumstances.

My concern remains, as I articulated at our hearings a few weeks
ago, that we may be creating a system in which we try you in Fed-
eral court if we have strong evidence, we try you by military com-
mission if we have weak evidence, and we detain you indefinitely
if we have no evidence. That is not a justice system.

Mohammed Jawad’s case, which was again before a Federal
judge today, provides just one example. At our hearing a few weeks
ago, Lieutenant Colonel Vandeveld, the lead military prosecutor re-
sponsible for bringing Mr. Jawad to justice in the military commis-
sion system, testified that he resigned because he could not ethi-
cally or legally prosecute the case.

After discovering exculpatory evidence had been withheld from
the defense and determining that Mr. Jawad’s confession, the only
evidence against him, had been obtained through torture, Lieuten-
ant Colonel Vandeveld was unable to convince his supervisor to
reach a plea agreement that would have allowed Mr. Jawad’s re-
lease and return to his family after nearly 7 years in Guantanamo.

Convinced that it was not possible to achieve justice through the
military commission system, Lieutenant Colonel Vandeveld felt he
had no choice but to resign his post.

A military judge and a Federal judge have since ruled that Mr.
Jawad’s confession was obtained through torture. In the Federal
habeas corpus proceedings, the judge has called the case “an out-
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rage” and has urged the Administration to send Mr. Jawad, who
may have been 12 years old when captured in 2002, home.

It is my understanding that at a hearing this morning the judge,
in fact, ordered his release.

Mr. Jawad’s case is not an anomaly. In 26 of the approximately
31 habeas corpus cases brought by Guantanamo detainees and de-
cided so far, Federal judges have concluded that the government
does not have sufficient evidence to justify or continue the deten-
tion.

These numbers are staggering—not one case, not two, but in 85
percent of the cases when an individual finally has gotten meaning-
ful review, Federal judges have found that there was no grounds
for detention. This is a stain on American justice.

Not only has the system served as a tremendous recruiting tool
for our enemies, it has proven legally unsustainable and unjust. We
would challenge such a system set up by another country to detain
and try Americans. We should demand no less of ourselves.

The detainees at Guantanamo and other individuals who we may
capture today or tomorrow are accused terrorists. They are not ter-
rorists. They are accused terrorists. Some may be terrorists, but
right now they are accused terrorists. They have not been proven
to be terrorists.

And while officials in the previous Administration were fond of
claiming that its detainees at Guantanamo were the worst of the
worst, the Bush administration released the vast majority of them,
approximately 500 in all. Apparently the Bush administration did
not really think they were the worst of the worst.

The people who we have detained because they were turned over
to us by someone with a grudge or by someone who wanted to col-
lect a bounty do not belong in custody.

We have an obligation to determine who should and should not
be imprisoned and to afford fair trials to those we believe have
committed crimes. This is especially important if our government
plans to seek prison sentences or to execute those convicted.

There is no doubt that keeping America safe is paramount. We
must decide how to deal with these individuals in a manner that
ensures that our Nation is protected from those who would do us
harm, in a manner that is consistent with our laws, our treaty obli-
gations and our values.

We are the United States of America, and we have traditions and
beliefs worth fighting for and worth preserving. This problem will
not go away simply because we close Guantanamo. We are still
fighting in Afghanistan and Iraq. We are still battling terrorists
around the world.

We will continue to have to intercept and detain individuals who
have attacked us or who threaten us. We need to be sure that,
however we handle these cases, we do not conduct kangaroo courts.

This debate has been dominated by a great deal of fear-
mongering. That is no way to deal with a problem of this mag-
nitude. Fanning the flames with the unfounded claim that it is a
threat to our national security to transfer individuals to the U.S.
for detention and trial defies logic and reality.

We have long housed and prosecuted dangerous criminals and
terrorists in my district and elsewhere. It is an insult to our law
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enforcement and military to suggest that they cannot do the same
with regard to those individuals that we have been holding at
Guantanamo.

Others have argued that because some individuals released from
Guantanamo have turned to battle, we must now hold all others
forever. But we are not a police state. In order to imprison anyone,
we must have sufficient evidence to do so.

Much as some people would like to drop detainees down a hole
and forget about them, this is simply not an option legally or mor-
ally. It is also not necessary.

We are not the first country in history to have to deal with po-
tentially dangerous people. Indeed, this is not the first time this
country has had to deal with potentially dangerous people.

I do not underestimate the enormity of the challenge both from
a security standpoint and a legal one, but we can and will find so-
lutions that honor the rule of law, and in so doing keep us safe.

I look forward to the testimony of our witnesses with confidence
that you will be able to provide guidance as we look forward. I
thank you. I yield back the balance of my time.

Now, did the gentleman from Iowa wish to give an opening state-
ment for the minority?

Mr. KiNG. I would like to give an opening statement representing
myself, Mr. Chairman.

Mr. NADLER. The gentleman is recognized.

Mr. KiNG. Thank you, Mr. Chairman.

I wanted to give my thanks and appreciation to the witnesses
that are about to testify and this hearing that I am not particularly
enthusiastic about having—I have watched this unfold over the last
years since September 11, and it appears to me that we are moving
in a direction away from national security and a direction towards
making us more vulnerable to attack.

I have gone down to Gitmo and visited Gitmo. I don’t believe that
there has been any place or any time in history that—I won’t de-
clare them to be, let’s say, accused terrorists. I will say they are
enemy combatants.

And I don’t think enemy combatants—and the implication in-
cludes as well prisoners of war—that have ever been treated as
good as the inmates are down at Guantanamo Bay—air conditioned
facilities, three squares a day, nine choices from the menu, 100
minutes of prayer time every day—the list goes on.

And yet our guards are attacked every day, multiple times a day,
and we don’t have any recourse to punish those prisoners.

But we are here to examine the path that might be taken and
a path that might be opened, and I am concerned that it might end
up in opening up our prison gates and turning people loose onto
this society that are the worst of the worst.

And I don’t concede that they are anything else. That is the rea-
son they are there. This Administration wants to find a way to re-
lieve themselves of the burden of the—you know, the inmates down
at Guantanamo Bay.

I have read the executive order. The date of its—the drop-dead
date to empty out Guantanamo Bay is January 22, 2010. It hangs
there on the bulletin board in the commons room at Guantanamo—
or the commons area at Guantanamo Bay, in English and in Ara-
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bic, so that when they gather together after their soccer game or
around the edge of their foosball table they can read that promise
from the President of the United States that they will not be there
1 day longer than January 22, 2010.

We heard yesterday before a hearing from Mr. Forbes of Virginia
that he had just returned from there within the last 2 weeks, and
he articulated a path by which we might be considerably more vul-
nerable, and that path is the one that is charted out before us now.

So I am concerned that if we bring people to the United States,
judges do things we cannot anticipate. And if we had 100 percent
confidence that we had picked up battlefield evidence and that we
could convict people that were actually guilty with that evidence
and release people that were not guilty with that evidence, then I
wouldn’t have any trepidation about bringing them to the United
States and trusting a Federal judge, or whatever the mechanism
might be.

But in the meantime, we are dealing with what Congress has en-
acted and the President signed into law, a military commission sys-
tem that granted unlawful enemy combatants more rights and
more procedural protections than they had ever enjoyed before any-
where in the world. And that is all throughout human history.

These protections include the presumption of innocence; the im-
position of the burden of proof on the prosecution; the right to
counsel, either military or civilian, at American taxpayers’ expense,
at the discretion of the accused; the right to be presented with the
charges in advance of the trial; access to interpreters, as we do in
this country, so that they understand the proceedings and the
charges against them.

And there will be—there is a prohibition against any negative in-
ference from a refusal to testify. They aren’t compelled to testify or
be a witness against themselves or anyone, and so that is—access
to reasonably available evidence and witnesses, access to investiga-
tive resources as necessary for a full and fair trial. The list goes
on.
And so however this unfolds, I want America to remain as safe
as it has been since the September 11 attacks in 2001. I think that
this Congress acted quickly. I think that the military conducted
themselves within the law in an honorable fashion. And I under-
stand the difference in opinion that we have.

But in the end, no nation respects the rule of law more than the
United States of America. No nation has treated its enemy combat-
ants as well as we have treated these. No nation has provided air
conditioning in the Caribbean the way we have.

And we need to also find a way to resolve this, and I understand
that. It is a difficult conundrum that has been accelerated by the
executive order, which I think was motivated more from a political
judgment than it was a judgment of reality.

And I will support the President in any alteration he might have
of that that will provide more safety for the American people. I look
forward to the testimony.

And I yield back the balance of my time.

Mr. NADLER. I thank the gentleman.

And I now recognize the gentleman from Massachusetts for an
opening statement.
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Mr. DELAHUNT. Yes, I didn’t intend to give an opening statement,
but I think it is important that I respond to my good friend from
Towa.

I would make the point that national security and justice are not
exclusive. In fact, I would submit that Guantanamo has been a pro-
lific tool for terrorists to multiply and to recruit others. The exist-
ence of Guantanamo has led to an increasing number of terrorists
all over the world. We have a different view of that.

Now, I am glad to hear that my friend has been down to Guanta-
namo. In my former life, I happened to be the state’s attorney up
in the greater Boston area. I have been to a lot of prisons. I have
put a lot of people there, in some cases for the rest of their lives.
But I always hoped I was doing justice.

You know, the concept of a presumption of innocence is not some-
thing that threatens me. And I think that presumption of inno-
cence is a genuine American value. That is what we are about.
That is what we are truly about.

And I have been a severe critic of the Bush administration, and
I am sure that, you know, some here have applauded the policies
of the former President and Vice President. But I think it is inter-
esting to note that in excess of 500 of the worst of the worst were
released by the Bush administration. That seems somewhat incon-
sistent to me.

But I also think it is interesting that while the gentleman from
Iowa went and had the tour of Guantanamo and seems to know
something about the detainees there and their daily existence, I am
sure that he did not have an opportunity to talk to them.

He is shaking his head in the affirmative. I will yield to the gen-
tleman. I would like to hear what conversations he had with the
detainees.

Mr. KING. Well, thank you for yielding, and I will note first that
those that have been released are the best of the worst, and the
ones left are the worst of the worst.

But I did talk to some of them, and the conversation was limited,
and I think that is what the gentleman from Massachusetts ex-
pects. One of them came over to the fence and he said, “I don’t
have a Russian-language Koran. That is unjust. You must get me
a Russian-language Koran.” So that was the level of the angst

I

Mr. DELAHUNT. Did you have an opportunity to have interaction
with them?

Mr. KiING. That was interaction, yes, although I didn’t walk
among them like I might other inmates because

Mr. DELAHUNT. Okay.

Mr. KING [continuing]. It is too dangerous.

Mr. DELAHUNT. Well, let me remind the gentleman that both my-
self and the Ranking Member—I happen to Chair the Sub-
committee on Oversight of the House Foreign Affairs Committee,
and I have been invited many times to Guantanamo.

And I would have accepted that invitation, as would my col-
league, Mr. Rohrabacher, if we were given an opportunity to actu-
ally sit down with the detainees and inquire of them.

Now, at a hearing—oh, I think it was maybe last week or 2
weeks ago, we had a hearing relative to the interaction between
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the Chinese intelligence agents that were provided access to the
Chinese Muslims called Uighurs who are a persecuted minority by
the Chinese. You might have noted over the course of the past
month or so there has been thousands detained.

According to a woman who leads the diaspora, Rabiya Kadir, who
will be with us tomorrow—and I would hope that the gentleman
could come and listen to her—there are 10,000 that are still miss-
ing.

They were given the opportunity over a 10-day period to inter-
view the Uighurs where they were interrogated, where they were
intimidated, and where they were threatened.

That is what I think we have a right to hear, because—and it
might interest the gentleman that our Republican colleague Mr.
Rohrabacher and I are both convinced that those Uighurs, if reset-
tled here in the United States, would contribute to the United
States because they are opposed to al-Qaida and Taliban and any
form of terrorists.

I dare say they are more aptly described as the Tibetans who are
persecuted by the Communist Chinese intelligence agents who
haven’t been heard from, who have not been heard from.

And I think I will yield there, but I think my good friend gets
the message. Oh, by the way, it wasn’t just the Chinese intelligence
agents that were down there. And we know that their history and
their record in terms of human rights, and the fact that they have
executed and tortured Uighurs, according to our own State Depart-
ment, for decades now.

In addition to that, there were two—there were several detainees
from Uzbekistan who received—whose intelligence agents and se-
curity agents were also invited in to have the kind of interaction
which I think would be very, very informative for this panel and
for this Congress to have, and we were denied it.

With that, I yield back.

Mr. NADLER. I thank the gentleman.

Without objection, all Members will have 5 legislative days to
submit opening statements for inclusion in the record.

Without objection, the Chair will be authorized to declare a re-
cess of the hearing, which the Chair will do only in the event of
more votes or some catastrophe.

We will now turn to our witnesses. As we ask questions of our
witnesses, the Chair will recognize Members in the order of their
seniority on the Subcommittee, alternating between majority and
minority, provided that the Member is present when his or her
turn arrives.

Members who are not present when their turns begin will be rec-
ognized after the other Members have had the opportunity to ask
their questions.

The Chair reserves the right to accommodate a Member who is
unavoidably late or only able to be with us for a short time.

I would like to welcome our first panel. David Kris is the assist-
ant attorney general for national security. Mr. Kris was an attor-
ney in the criminal division from September 1992 to July 2000,
where he worked primarily in appellate litigation.

As associate deputy attorney general from July 2000 to May
2003, Mr. Kris’ work focused on national security issues, including
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supervision the government’s use of the Foreign Intelligence Sur-
veillance Act, representing the department at the National Security
Council, and assisting the attorney general in conducting oversight
of the intelligence community.

Mr. Kris also taught at Georgetown University Law School and
served as a non-resident senior fellow at the Brookings Institution.
Mr. Kris graduated from Haverford College in 1988 and Harvard
Law School in 1991. Following law school, he served as a law clerk
for Judge Stephen Trott on the Ninth Circuit Court of Appeals.

Jeh Charles Johnson is the general counsel of the Department of
Defense where he serves as the chief legal officer of the Depart-
ment of Defense and legal advisor to the secretary of defense.

Mr. Johnson began his career in public service as an assistant
United States attorney in the Southern District of New York,
where he prosecuted public corruption cases. He was in private
practice at the firm of Paul Weiss Rifkind Wharton & Garrison.

In October 1998, President Clinton appointed Mr. Johnson to be
general counsel of the Department of the Air Force. He served in
that position for 27 months.

I am pleased to welcome you both. Your written statements—and
again, I apologize for the delay. Your written statements in their
entirety will be made part of the record. I would ask each of you
to summarize your testimony in 5 minutes or less.

To help you stay within that time, there is a timing light at your
table. When 1 minute remains, the light will switch from green to
yellow and then red when the 5 minutes are up.

Before we begin, it is customary for the Committee to swear in
its witnesses.

[Witnesses sworn.]

If you would please stand and raise your right hand to take the
oath.

Do you swear or affirm under penalty of perjury that the testi-
mony you are about to give is true and correct to the best of your
knowledge, information and belief?

Mr. Kris. I do.

Mr. NADLER. Let the record reflect the witnesses answered in the
affirmative.

You may be seated.

Mr. Kris?

TESTIMONY OF THE HONORABLE DAVID KRIS, ASSISTANT AT-
TORNEY GENERAL, NATIONAL SECURITY DIVISION, DEPART-
MENT OF JUSTICE

Mr. Kris. Thank you very much, Mr. Chairman. And thank you
and all of the Members of the Committee for inviting me here to
testify.

Federal prosecution in Article III courts can be an effective meth-
od of protecting national security, consistent with fundamental due
process and the rule of law.

In the 1990’s, I prosecuted a group of violent antigovernment ex-
tremists. And like their modern counterparts, they engaged in
what would now be called “lawfare.” As a result of that, the trials
were very challenging.



9

But the prosecution succeeded not only because it incarcerated
the defendants but also because it deprived them of legitimacy for
their antigovernment and other extreme beliefs.

Military commissions can help do the same for those who violate
the law of war—that is, not only detain them for longer than might
otherwise be possible under the law of war, but also to brand them
as illegitimate war criminals.

To do that effectively, however, the commissions themselves
must first be reformed. And the legislation that is now pending in
Congress is a tremendous step in that direction. If enacted with the
changes that we have suggested, it will make military commissions
both fundamentally fair and effective.

And with that, I think I will stop, and I will be happy to answer
any questions. Thank you.

[The prepared statement of Mr. Kris follows:]
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PREPARED STATEMENT OF THE HONORABLE DAVID KRIS
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Statement of
David Kris
Assistant Attorney General
Before the
Committee on the Judiciary
Subcommittee on the Constitution, Civil Rights, and Civil Liberties
United States House of Representatives
For a Hearing Entitled
“Proposals to Reform the Military Commissions System”
Presented
July 30, 2009

Chairman Nadler, Ranking Member Sensenbrenner, and Members of the Subcommittee,
thank you for the opportunity to discuss ongoing efforts to prosecute terrorists through trials
before civilian courts and military commissions. As you know, a Task Force established by the
President is actively reviewing the detainees held at Guantanamo Bay to determine whether they
can be prosecuted or safely transferred to foreign countries.

Prosecution is one way — but only one way — to protect the American people. As the
President stated in his May 21% speech at the National Archives, where feasible we plan to
prosecute in Federal court those detainees who have violated our criminal law. Federal courts
have, on many occasions, proven to be an effective tool in our efforts to combat international
terrorism, and the legitimacy of their verdicts is unquestioned. A broad range of terrorism
offenses with extraterritorial reach are available in the criminal code, and procedures exist to
protect classified information in federal court trials where necessary. Although the cases can be
complex and challenging, federal prosecutors have successfully convicted many terrorists in our
federal courts, both before and after the September 11, 2001, attacks. In the 1990s, I prosecuted
a group of violent extremists. Those trials were long and difficult. But prosecution succeeded,
not only because it incarcerated the defendants for a very long time, but also because it deprived
them of any shred of legitimacy.

The President has also made clear that he supports the use of military commissions as
another option to prosecute those who have violated the laws of war, provided that necessary
reforms are made. Military commissions have a long history in our country dating back to the
Revolutionary War. Properly constructed, they take into account the reality of battlefield
situations and military exigencies, while affording the accused due process. The President has
pledged to work with Congress to ensure that the commissions are fair, legitimate, and effective,
and we are all here today to help fulfill that pledge.

As you know, on May 15 the Administration announced five rule changes as a first step
toward meaningful reform. These rule changes prohibited the admission of statements obtained
through cruel, inhuman, and degrading treatment; provided detainees greater latitude in the
choice of counsel; afforded basic protections for those defendants who refuse to testify; reformed
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the use of hearsay by putting the burden on the party trying to use the statement; and made clear
that military judges may determine their own jurisdiction. Each of these changes enhances the
fairness and legitimacy of the commission process without compromising our ability to bring
terrorists to justice.

These five rule changes were an important first step. The Senate Armed Services
Committee took the next step by drafting legislation to enact more extensive changes to the
Military Commissions Act (“MCA”) on a number of important issues. The Administration
believes that bill identifies many of the key elements that need to be changed in the existing law
in order to make the commissions an effective and fair system of justice. We think the bill is a
good framework to reform the commissions, and we are committed to working with both houses
of Congress to reform the military commission system. With respect to some issues, we think
the approach taken by the Senate Armed Services Committee is exactly right. In other cases, we
believe there is a great deal of common ground between the Administration’s position and the
provision adopted by the Committee, but we would like to work with Congress to make
additional improvements because we have identified a somewhat different approach. Finally,
there are a few additional issues in the MCA that the Committee’s bill has not modified that we
think should be addressed. I will outline some of the most important issues briefly today.

First, the Senate bill would bar admission of statements obtained by cruel, inhuman, or
degrading treatment. We support this critical change so that neither statements obtained by
torture, nor those obtained by other unlawful abuse, may be used at trial.

However, we believe that the bill should also adopt a voluntariness standard for the
admission of other statements of the accused — albeit a voluntariness standard that takes account
of the challenges and realities of the battlefield and armed conflict. To be clear, we do not
support requiring our soldiers to give Miranda warnings to enemy forces captured on the
battlefield, and nothing in our proposal would require this result, nor would it preclude admission
of voluntary but non-Mirandized statements in military commissions. Indeed, we note that the
current legislation expressly makes Article 31 of the Uniform Code of Military Justice — which
forbids members of the armed forces from requesting any statement from a person suspected of
any offense without providing Miranda-like warnings — inapplicable to military commissions,
and we strongly support that. There may be some situations in which it is appropriate to
administer Miranda warnings to terrorist suspects apprehended abroad, to enhance our ability to
prosecute them, but those situations would not require that warnings be given by U.S. troops
when capturing individuals on the battlefield. Voluntariness is a legal standard that is applied in
both Federal courts and courts martial. It is the Administration’s view that there is a serious
likelihood that courts would hold that admission of involuntary statements of the accused in
military commission proceedings is unconstitutional. Although this legal question is a difficult
one, we have concluded that adopting an appropriate rule on this issue will help us ensure that
military judges consider battlefield realities in applying the voluntariness standard, while
minimizing the risk that hard-won convictions will be reversed on appeal because involuntary
statements were admitted.
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Second, the Senate bill included a provision to codify the Government’s obligation to
provide the defendant with exculpatory evidence. We support this provision as well; we think it
strikes the right balance by ensuring that those responsible for the prosecution’s case are obliged
to turn over exculpatory evidence to the accused, without unduly burdening every Government
agency with unwieldy discovery obligations.

Third, the Senate bill restricts the use of hearsay, while preserving an important residual
exception for certain circumstances where production of direct testimony from the witness is not
available given the unique circumstances of military and intelligence operations, or where
production of the witness would have an adverse impact on such operations. We support this
approach, including both the general restriction on hearsay and a residual exception, but we
would propose a somewhat different standard as to when the exception should apply, based on
whether the hearsay evidence is more probative than other evidence that could be procured
through reasonable efforts.

Fourth, we agree with the Senate bill that the rules governing use of classified evidence
need to be changed, and we support the Levin-McCain-Graham amendment on that point.

Fifth, we share the objective of the Senate Armed Services Committee to empower
appellate courts to protect against errors at trial by expanding their scope of review, including
review of factual as well as legal matters. We also agree that civilian judges should be included
in the appeals process. However, we think an appellate structure that is based on the service
Courts of Criminal Appeals under Article 66 of the UCMI, with additional review by the article
III United States Court of Appeals for the District of Columbia Circuit under traditional
standards of review, is the best way to achieve this result.

There are two additional issues I would like to highlight today that are not addressed by
the Senate bill that we believe should be considered. The first is the offense of material support
for terrorism or terrorist groups. While this is a very important offense in our counterterrorism
prosecutions in Federal court under title 18 of the U.S. Code, there are serious questions as to
whether material support for terrorism or terrorist groups is a traditional violation of the law of
war. The President has made clear that military commissions are to be used only to prosecute
law of war offenses. Although identifying traditional law of war offenses can be a difficult legal
and historical exercise, our experts believe that there is a significant likelihood that appellate
courts will ultimately conclude that material support for terrorism is not a traditional law of war
offense, thereby threatening to reverse hard-won convictions and leading to questions about the
system’s legitimacy. However, we believe conspiracy can, in many cases, be properly charged
consistent with the law of war in military commissions, and cases that yield material support
charges could often yield such conspiracy charges. Further, material support charges could be
pursued in Federal court where feasible.

We also think the bill should include a sunset provision. In the past, military

commissions have been associated with a particular conflict of relatively short duration. In the
modern era, however, the conflict could continue for a much lTonger time. We think after several

_3-
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years of experience with the commissions, Congress may wish to reevaluate them to consider
whether they are functioning properly or warrant additional modification.

Finally, I"d like to note that on July 20, 2009, the Departments of Justice and Defense
released a protocol for determining when a case should be prosecuted in a reformed military
commission rather than in federal court. This protocol reflects three basic principles. First, as
the President put it in his speech at the National Archives, we need to use all instruments of
national power to defeat our adversaries. This includes, but is not limited to, both civilian and
military justice systems. Second, civilian justice, administered through Federal courts, and
military justice, administered through a reformed system of military commissions, can both be
legitimate and effective methods of protecting our citizens from intemational terrorism and other
threats to national security. Third, where both fora are available, the choice between them must
be made by professionals according to the facts of the particular case. Selecting between two fora
for prosecution is a choice that prosecutors make all the time, when deciding where to bring a
case when there is overlapping jurisdiction between federal and state courts, or between U.S. and
foreign courts. Decisions about the appropriate forum for prosecution of Guantanamo detainees
will be made on a case-by-case basis in the months ahead, based on the criteria set forth in the
protocol. Among the factors that will be considered are the nature of the offenses, the identity
of the victims, the location in which the offense occurred, and the context in which the defendant
was apprehended.

In closing, | want to emphasize again how much the Administration appreciates the
invitation to testify before you today on our efforts to reform military commissions. We are
optimistic that we can reach a bipartisan agreement with both the House and the Senate on the
important details of how best to reform the military commission system.

I will be happy to answer any questions you have.

Mr. NADLER. I thank you.
Mr. Johnson?

TESTIMONY OF THE HONORABLE JEH CHARLES JOHNSON,
GENERAL COUNSEL, DEPARTMENT OF DEFENSE

Mr. JOHNSON. Thank you, Mr. Chairman. Like Mr. Kris, I will
dispense with the full reading of my prepared statement. You have
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it for the record. I would just like to make a few observations very
briefly and then look forward to your questions.

First, I can’t help but recall that my career in public service
began 32 years ago this summer, where I spent a lot of time in this
room with my congressman, Hamilton Fish Junior, who rose to be
Ranking Member of this Judiciary Committee when I was a college
intern for him. And I remember him fondly.

It is apparent to me—and I am aware of the sharp difference of
opinion about these issues concerning Guantanamo and military
commissions that exist on this Subcommittee and in this Congress.
And it is my hope that during this session we can try to educate—
respond to your questions in a forthright, meaningful way.

The President in May decided that the Administration could go
forward with reformed military commissions, after a lot of consider-
ation and thought by the President personally and by members of
the Administration. In May we in the Department of Defense pro-
posed five rule changes to military commissions procedure.

Most significantly, and the one that I am personally most proud
of, is the elimination of any possible use in evidence in a military
commissions trial of statements taken as a result of cruel, inhu-
man, degrading treatment.

That one change alone, in my personal opinion, will do more to
restore the credibility of military commissions, and it was one that
we did with the unanimous support of our judge advocate generals
in the military service and a lot in the military lawyer community.

The Senate, as you know, passed legislation to reform the Mili-
tary Commissions Act. That legislation was passed as part of the
authorization bill on July 23. We and the Administration think
that the bill identifies virtually all the issues for reform and
change.

We look forward to working with the Congress, House and Sen-
ate, on further changes that the Administration and the Congress
may wish to make. Mr. Kris and I testified last week before the
House Armed Services Committee concerning that bill.

And we look forward to responding to your questions concerning
the pending legislation or detainee affairs generally.

One thing I will add concerning Guantanamo generally—and this
was alluded to by the Members of the Committee—I will submit re-
spectfully that many Members of Congress go to Guantanamo Bay,
come back and are impressed with what they see today. And I will
submit that is not the issue.

The issue is that al-Qaida needs recruitment tools, and al-Qaida,
in fact, uses Guantanamo Bay, Abu Ghraib and other rallying cries
as recruitment tools to their cause. There are published reports of
al-Qaida using Guantanamo Bay as recently as 2008. Bin Laden
personally uses Guantanamo Bay as one of his bumper-sticker re-
cruitment tools.

So a cross-section of national leaders from John McCain, Presi-
dent Obama, General Powell—George W. Bush said he would like
to see Guantanamo Bay closed—have all caused—called for the clo-
sure of Guantanamo Bay not just for symbolism reasons but for
reasons of enhancing national security.

This President, when he took office, recognized that large Fed-
eral bureaucracies work best with a deadline and imposed a dead-
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line on us for doing so. And we remain committed to closing Guan-
tanamo Bay in this Administration.

Thank you very much. Look forward to your questions.

[The prepared statement of Mr. Johnson follows:]

PREPARED STATEMENT OF THE HONORABLE JEH CHARLES JOHNSON

Testimony of Jeh Charles Johnson
General Counsel, Department of Defense
Hearing before the House Committee on the Judiciary Subcommittee on
the Constitution, Civil Rights and Civil Liberties
“Proposals on Reform to the Military Commissions System”
Presented On
July 30, 2009

Mr. Chairman and Congressman Sensenbrenner, thank you for the
opportunity to testify here today.

On January 22, 2009, President Obama signed Executive Orders
13492 and 13493, which establish two interagency task forces -- one to
review the appropriate disposition of the detainees currently held at
Guantanamo Bay, and another to review detention policy generally. These
task forces consist of officials from the Departments of Justice, Defense,
State, and Homeland Security, and from our U.S. military and intelligence
community. Over the past six months, these task forces have worked
diligently to assemble the necessary information for a comprehensive review
of our detention policy and the status of detainees held at Guantanamo Bay.

I am pleased to appear today along with David Kris of the Departiment
of Justice to report on the progress the Government has made in a few key
areas, including especially military commission reform.

Let me begin with some general observations about our progress at
Guantanamo Bay. All told, about 780 individuals have been detained at
Guantanamo. Approximately 550 of those have been returned to their home
countries or resettled in others. At the time this new Administration took
office on January 20, 2009, we held approximately 240 detainees at
Guantanamo Bay. The detainee review task force has reviewed and
submitted recommendations on more than half of those. So far, the detainee
review task force has approved the transfer of substantially more than 50
detainees to other countries consistent with security and treatment
considerations, and a number of others have been referred to a DOJ/DoD
prosecution team for potential prosecution either in an Article IIT federal
court or by military commission. Additional reviews are ongoing and the
review process is on track. We remain committed to closing the
Guantanamo Bay detention facility within the one-year time frame ordered
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by the President. A bi-partisan cross section of present and former senior
officials of our government, and senior military leaders, have called for the
closure of the detention facility at Guantanamo Bay to enhance our national
security, and this Administration is determined to do it.

The Administration, including the separate Detention Policy Task
Force, is busy on a number of other fronts:

First, in his May 21 speech at the National Archives, President Obama
called for the reform of military commissions, and pledged to work with the
Congress to amend the Military Commissions Act. Military commissions
can and should contribute to our national security by becoming a viable
forum for trying those who violate the law of war. By working to improve
military commissions to make the process more fair and credible, we
enhance our national security by providing the government with effective
alternatives for bringing to justice those international terrorists who violate
the law of war. To that end, in May, the Secretary of Defense announced
five changes to the rules for military commissions that we believe go a long
way towards improving the process. (I note that those changes were
developed initially within the Defense Department, in consultation with both
military and civilian lawyers, and have the support of the Military
Department Judge Advocates General, the Staff Judge Advocate to the
Commandant of the Marine Corps, and the Legal Counsel to the Chairman
of the Joint Chiefs of Staff.) Significantly, these rule changes prohibit the
admission of statements obtained through cruel, inhuman and degrading
treatment, provide detainees greater latitude in choice of counsel, afford
basic protection for those defendants who refuse to testify, reform the use of
hearsay by putting the burden on the party trying to use the statement, and
make clear that military judges may determine their own jurisdiction.

Over the last few weeks, the Administration has also worked with the
Congress on legislative reform of the Military Commissions Act of 2006, by
commenting on Section 1031 of the 2010 National Defense Authorization
Act, which was reported out of the Senate Armed Services Committee on
June 25, 2009. Section 1031 was adopted, with amendments, by the Senate
on July 23, 2009. My Defense Department colleagues and T have had an
opportunity to review the reforms to the military commissions included in
the draft of the National Defense Authorization Act adopted by the Senate,
and it is our basic view that the Act identifies virtually all of the elements we
believe are important to further improve the military commissions process.
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We are confident that through close cooperation between the Administration
and the Congress, reformed military commissions can emerge from this
effort as a fully legitimate forum, one that allows for the safety and security
of participants, for the presentation of evidence gathered from the battlefield
that cannot always be effectively presented in an Article 1T federal court,
and for the just resolution of cases alleging violations of the law of war.

At the same time, Mr. Kris and I have agreed upon a protocol for
determining when cases for prosecution should be pursued in an Article IIT
federal court or by military commission. By the nature of their conduct,
many suspected terrorists may be charged with violations of both the federal
criminal laws and the laws of war. There is a presumption that, where
feasible, such cases should be prosecuted in Article III federal courts.
Nonetheless, where other compelling factors make it more appropriate to
prosecute a case in a reformed military commission, it may be prosecuted
there. Our protocol calls for the Department of Justice and Department of
Defense to weigh a variety of factors in making that forum selection
assessment.

I will touch on one other issue. As the President stated in his National
Archives address, there may ultimately be a category of Guantanamo
detainees “who cannot be prosecuted for past crimes,” but “who nonetheless
pose a threat to the security of the United States” and “in effect, remain at
war with the United States.” The Supreme Court held in Hamdi v. Rumsfeld
that detention of enemy forces captured on the battlefield during wartime is
an accepted practice under the law of war, to ensure that they not return to
the fight. For this category of people, the President stated “[w]e must have
clear, defensible, and lawful standards™ and ““a thorough process of periodic
review, so that any prolonged detention is caretully evaluated and justified.”

This President believes that, if any detention of this sort proves
necessary, the authority to detain must be rooted firmly in authorization
granted by Congress. This is why, on March 13, 2009, the Department of
Justice refined the Government’s definition of our authority to detain those
at Guantanamo Bay, from the “unlawful enemy combatant™ definition used
by the prior Administration to one that is tied to the Authorization for the
Use of Military Force passed by the Congress in 2001, as informed by the
laws of war. Thus the Administration has been relying solely on authority
provided by Congress as informed by the laws of war in justifying to federal
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courts in habeas corpus litigation the continued detention of Guantanamo
detainees.

Finally, I would like to take a moment to thank the men and women of
the armed forces who currently guard our detainee population. From
Guantanamo Bay to Baghdad to Bagram, these service members have
conducted themselves in a dignified and honorable manner under the most
stressful conditions. These Soldiers, Sailors, Airmen, and Marines represent
the very best of our military and have our appreciation, admiration and
unwavering support.

I thank you again for the opportunity to appear here today and I look
forward to your questions.

Mr. NADLER. Thank you.

I will now recognize myself for a period of questioning.

First, Mr. Johnson, you have testified on a number of occasions
that the Administration intends to assert its authority to detain in-
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dividuals, relying on the authorization for the use of military force
and the Supreme Court’s Hamdi decision regarding the detention
of individuals captured on the battlefield during wartime, for the
duration of hostilities to ensure that they do not return to the fight.

How does the Administration propose to identify those who truly
are “individuals captured on the battlefield?” And what proves that
someone falls into this category? And what is the process that will
be provided to make this determination?

And let me just amplify that a bit. We talk about military com-
missions for war crimes. We talk about how we convict someone of
a war crime. But we also have the duty to keep someone from re-
turning to the fight—to keep combatants off the streets whether
they committed the crime or not.

If you captured someone wearing a Wehrmacht uniform in World
War II in Normandy carrying a rifle, there wasn’t too much ques-
tion he was a combatant and he was a prisoner of war.

But how do we—the question is what process is there to deter-
mine that someone who claims he isn’t a combatant is, in fact, one
if he is captured, A, either near the battlefield or on the battlefield,
or somewhere else?

What process do we—I mean, what kind of process will be—is af-
forded after the fact or before the fact?

Mr. JoHNsON. Well, if you talk about the current population in
Guantanamo, virtually, I think, all of them are suing us in habeas
litigation right now. One of the first things this Administration did
was to revise the definition of what we say is our detention author-
ity.

We did that in a filing by the Department of Justice in several
of these cases on March 13th, 2009. And what we did was we are
no longer using the phrase “unlawful enemy combatant.”

And as you noted, Mr. Chairman, we are relying more closely on
the authorization for the use of military force passed by the Con-
gress in 2001 as informed by the laws of war. And there is a para-
graph that we are now asserting as our detention authority which
will be tested in these habeas cases case by case.

Mr. NADLER. Okay. The authority is one thing, but how—what
is the process? There has got to be some process for determining
going forward. And yes, the habeas corpus process, by default, is
being used now for people who were in Guantanamo for a long pe-
riod of time.

But if we captured someone tomorrow and we suspect he is a
combatant, and he says, “No, I am not,” what is the process for de-
termining whether he is a combatant and can be held for years?

Mr. JOHNSON. Well, prior to this Administration coming to office,
what existed was a review process that involved—I am going to use
ac?nyms—ARBs and CSRTs—Administrative Review Boards
and——

Mr. NADLER. Which the Supreme Court said was

Mr. JOHNSON [continuing]. Combatant Status Review—which has
been suspended.

The President called for some process of periodic review—in
other words, if we prevail in a habeas case, we are not going to just
simply throw away the key and forget about the person. We are
going to have a process of periodic review.




21

Mr. NADLER. What is the initial process, a habeas case?

Mr. JOHNSON. The initial process is a form of board that should
occur within a period of days after a person is captured. And we
are developing that process now.

Then after a period of time—and we are—this is in the midst of
review right now—whether it 6 months, 12 months—there will be
another look to make the threat assessment, to review the deten-
tion authority, and then after a period of years there may be some
heightened level of review.

But there will be, as the President has called, some form of peri-
odic review to make a threat assessment that will involve——

Mr. NADLER. That is making a threat assessment after—but
what due process is there for someone who says, “You got the
wrong guy. I am not an enemy combatant. I had nothing to do with
this?”

Mr. JOHNSON. Well, the Boumediene case

Mr. NADLER. Which case?

Mr. JOHNSON [continuing]. Granted the Gitmo detainees the
right to habeas.

Mr. NADLER. So you are saying you would have to—the only
process is the habeas process?

Mr. JOHNSON. No, I would expect, as I said, that there will be
some form of periodic review, initially and then over time, irrespec-
tive of the litigation.

Mr. NADLER. And this is for people captured on or near a battle-
field. Do we still claim the authority to pick up someone in London
or in Peoria and say they are an enemy—whatever we are calling
them now—they are a combatant?

Mr. JOHNSON. Obviously, Mr. Chairman, it depends on the cir-
cumstances. There is litigation right now concerning the Bagram
detainees where Judge Bates found that those captured away from
Afghanistan had habeas rights. The government has appealed that.
He did not find that with respect to those who were captured in
Afghanistan.

And so we have asserted that those captured away from the bat-
tlefield, as you referred to it, do not have habeas rights in Afghani-
stan. With regard to the Guantanamo population, the Supreme
Court has resolved that issue with the Boumediene case.

Mr. NADLER. The time has expired.

The gentleman from Iowa?

Mr. KiNG. Thank you, Mr. Chairman.

Let me pick up where that is. Mr. Johnson, as I understand what
you said—is that those captured in Afghanistan have not at this
point successfully made a habeas claim.

Mr. JOHNSON. That is correct.

Mr. KING. And is it the Administration’s position that they would
resist any habeas filings for those that—those enemy combatants
that were picked up in Afghanistan?

Mr. JOHNSON. Well, we haven’t really been tested in that regard.
The Department of Justice has appealed the ruling of Judge Bates
with regard to those captured away from the battlefield who are
detained in Afghanistan, so the implication of that is that the Ad-
ministration view, I believe, is that there should not be habeas for




22

those captured in Afghanistan, detained in Afghanistan. That is
the implication or the—implication.

Mr. KING. It is not certain yet at this point.

Mr. JOHNSON. With regard to the habeas remedy.

Mr. KiNG. Can you tell me how many have been successful of
Guantanamo detainees with their habeas filing?

Mr. JOHNSON. I don’t have the exact number. The Chairman
made a reference to it. I don’t have the exact number offhand. I am
happy to provide that to you.

b 1\{[)1". KING. Let me just suspect—Mr. Kris, do you know that num-
er?

Mr. Kris. I don’t know the exact number either, but what Chair-
man Nadler said sounded plausible.

Mr. KING. We are dealing with a universe, though, that would
be not those that were picked up in Afghanistan or in—probably
in another terror-sponsoring country, but those that were picked up
either on the streets or any in America, on U.S. soil, or—do we
know of any that have been picked up outside of U.S. soil that were
not on what we would consider to be a battlefield that have suc-
ceeded in a habeas filing?

Mr. JOHNSON. The way I can answer that question for you, sir,
is that the overwhelming majority of the Guantanamo detainees
were captured in Afghanistan.

Mr. KING. Yes.

Mr. JOHNSON. Okay. I don’t have the exact numbers for you, but
I

Mr. KiNG. No, we will look that down—and I appreciate that an-
swer.

And I wanted to explore a little bit, too, the—Guantanamo Bay
as a recruitment tool and Osama bin Laden using that as recently
as 2008. I have seen a film that I believe they have used multiple
times that is a film of Guantanamo detainees in orange suits that
are seated with—I believe they are handcuffed with their hands
perhaps in front rather than back. They show them being sat down
all in a group, then back up again. Have you seen anything like
that?

Mr. JOHNSON. I am sure I have seen that film, yes, sir.

Mr. KING. Yeah, and it is—I know it is fairly general. But I will
submit that that film was taken when their—on their arrival at
Gitmo or prior to that rather than anything that is going on at
Gitmo now.

So I will suggest that whatever might happen with the closing
of Gitmo, which I expect will happen by the date in the executive
order, that it will not stop al-Qaida from using Gitmo as a recruit-
ing tool, nor will they use—if we move them to a maximum secu-
rity prison, since we all know that is—the human rights groups
have already raised the issue and contended that they were inhu-
mane at our Supermax prisons, we end up with the same cir-
cumstance.

Have you contemplated that with regard to the national security
question about the recruitment of al-Qaida?

In other words, to put the—to compress this question down, does
it really do us any good to close Gitmo if we are going to put people
in maximum security prisons and have Amnesty International de-
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clare that they are in an inhumane situation? Isn’t that also a use-
ful tool for al-Qaida?

Mr. JOHNSON. I would respectfully suggest to the Congress that
it does make a difference that Guantanamo Bay has been allowed
to become that recruitment tool, and we are determined to create
an alternative situation that doesn’t.

Certain rallying cries get legs and some don’t. And we know that
al-Qaida has been able to use Guantanamo Bay very effectively,
and we are determined to disable them from doing that. And the
way to do that is to close this facility as a detention facility.

Mr. KING. Okay. Under this legislation that you discuss as part
of your testimony, you testified that it would eliminate the utiliza-
tion of any evidence that was gathered under—cruel, unusual and
inhuman treatment I believe was the language.

Now, does this bill, then—does it redefine terror—or, excuse me,
does it redefine torture?

Mr. JOHNSON. The Senate bill would prohibit use of statements
taken as a result of cruel, inhuman, degrading treatment.

Mr. KING. Does it redefine, though, cruel, inhuman, degrading
treatment?

Mr. JOHNSON. I don’t believe that it puts a definition on that
phrase.

Mr. KING. Okay.

Mr. Kris, do you

Mr. Kris. I believe that is right. I mean, the Military Commis-
sions Act—the prior legislation or the—legislation had prohibited
admission of statements obtained by torture.

This bill goes further following the rule change that Mr. Johnson
referred to in prohibiting admission of statements obtained by
cruel, inhuman, degrading treatment. I don’t think it tries to define
that term.

But there is

Mr. KiNG. I appreciate that.

I saw that light change immediately upon the ringing of the bell.
But I—could I, Mr. Chairman, be indulged for 15 seconds to con-
clude a question? Thank you.

Mr. NADLER. [Off mike.] [Laughter.]

Mr. KING [continuing]. What I really am trying to find out here
is is the meaning—is waterboarding affected by any of the lan-
guage that we have discussed here? Is there any change in any lan-
guage that might broaden this out to include waterboarding where
it might have otherwise been interpreted to not be cruel, inhuman
or degrading treatment?

Mr. Kris. Well, in the previous Administration, I think there was
a reluctance to treat or define waterboarding as torture. I think in
this Administration there has been no such reluctance.

And so that would fall under the—as this Administration, I
think, interprets torture, waterboarding would be out.

Mr. KING. But it has not been redefined in law.

Mr. Kris. Well, the torture statute remains the same as it has
been.

Mr. KING. Yes. And that is what I wanted to clarify. Thank you.

Thank you, Mr. Chairman.

Mr. NADLER. Thank you.
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The gentleman from Massachusetts is recognized.

Mr. DELAHUNT. Thank you.

And again, welcome to both of our witnesses.

It is good to see you again, Mr. Kris.

Mr. Kris. Thank you.

Mr. DELAHUNT. You know, Mr. Johnson, you used the term “cap-
tured” at or near the battlefield. I think that was alluded to by my
friend from Iowa.

Well, I mean, the reality is we can—I think it is important that
we understand in many cases the term “capture” was a transfer
from Pakistani intelligence and authorities to United States au-
thorities. There was an intervening event. Is that a fair statement?

Mr. JOHNSON. It is true that detainees come into U.S. detention
through a variety of means.

Mr. DELAHUNT. And I know this is not your intention, but to sug-
gest that they were captured on or near the battlefield I would re-
spectfully suggest is—or could be interpreted multiple ways, some
of which are inaccurate.

Let me cite the example again of the Uighurs. I am sure you are
aware that they were captured, quote/unquote, or apprehended,
taken into custody in Pakistan.

They were then taken—after fleeing from Afghanistan, where
they were residing because of the fear of Communist Chinese per-
secution, and that when they crossed the Pakistani border, they en-
countered a tribal group that provided them sustenance and led
them to a Pakistani jail.

And then the leaders of that particular tribal group were given
$5,000 for each of those particular detainees. I am referring to four
of them right now. Does that comport with your understanding of
the situation?

Mr. JOHNSON. I am not in a position to disagree with your char-
acterization, Congressman.

Mr. DELAHUNT. Okay. So I just put that out there because I
think it is very important that we have to understand where our
information is coming from.

In these particular cases, I would suggest it is the Communist
Chinese intelligence services and Pakistanis who sold them for
$5,000 each. So I think it is easy to be on this side of the dais and
talk about being captured at or near the battlefield.

And that leaves an impression that they were out there with
guns and hiding in the hills and shooting at Americans, when that
is simply not the truth according to very, very solid information on
the American side.

Mr. JOHNSON. Congressman, let me—may I answer?

Mr. DELAHUNT. Sure, please.

Mr. JOHNSON. Yes. As you know, the district court ordered that
the Uighurs be released——

Mr. DELAHUNT. Right.

Mr. JOHNSON [continuing]. Last year.

Mr. DELAHUNT. Right.

Mr. JOHNSON. I would like to think that given the circumstances
we in this Administration, in our review process, would have got
to the same result on our own.
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As you know, we have spent an enormous amount of time trying
to find a country——

Mr. DELAHUNT. And I know that very well, and I congratulate
you

Mr. JOHNSON [continuing]. Successful to a limited extent.

Mr. DELAHUNT. And I I have to tell you, by the way, that a Bush
undersecretary, an undersecretary that was intimately involved in
this, appeared before the Committee which I Chair over on the For-
eign Affairs side that stated unequivocally that these Uighurs were
W(fongly imprisoned and that their entire story constituted a trag-
edy.

But some, for whatever their motives may be, continue to want
to create a fear, if you will, among the American public. And I
think that does a huge disservice to what you are trying to accom-
plish.

Having said all that, let me pose this question. And I know the
task force is reviewing various plans, and I understand the difficul-
ties.

Is it still on the table that some—a few—detainees who have
been cleared—that it could be, if you will, adjudicated—were never
involved in any way threatening or—in conduct or behavior delete-
rious to the United States might be resettled into the continental
United States? Has that been taken off the table or is that still

Mr. NADLER. The gentleman’s time is expired, but the witness
may answer the question.

Mr. JOHNSON. Let me answer the question this way. Whatever
decisions are being made, are being made, I believe, consistent with
national security, consistent with public safety, the safety of the
American people and the rule of law.

We haven’t, at this point, so far as I am aware, made such a de-
termination. There have been a number of transfer decisions made
which I think I alluded to in my prepared statement, and we are
more than halfway through the review process.

But I want to assure everybody here that whatever decisions we
make we make consistent with national security and public safety.

Mr. DELAHUNT. I would encourage consultation with the United
States Congress, the appropriate Committees of jurisdiction.

Mr. NADLER. Thank you.

We will have a second round of questioning, but since for that—
after the votes. But since for that second round of questioning Mr.
Johnson will not be here, I gather, since he has to leave, we will
start the second—I am sorry, we will start——

Mr. JOHNSON. Congressman, I am happy to stay as long as you
want me to stay, sir.

Mr. NADLER. Oh, very good. Thank you.

I will recognize the gentlelady from Texas.

Ms. JACKSON LEE. Mr. Chairman, thank you, and thank you to
your witnesses. We know that military commissions are—histori-
cally have been established where jurisdictional gaps exist, but
they have not been—and I hope both of you agree—been created
to obliterate or to ignore the importance of due process.

So I would like to, first of all, quickly ask, do you have at Guan-
tanamo Bay, to your knowledge, any minors, underage detainees,
at this point?
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Mr. Johnson, I am sorry?

Mr. JOHNSON. I can think of at least two, including one referred
to by the Chairman in his opening remarks, that the evidence sug-
gests were teenagers at the time they were captured.

Ms. JACKSON LEE. And during the course of your tenure, did you
prosecute underage detainees through the military commissions?

Mr. JOHNSON. Are you asking had we?

Ms. JACKSON LEE. Yes.

Mr. JOHNSON. The two detainees that I am referring to have
pending military commissions cases against them.

Ms. JACKSON LEE. But previously there were 800, 240 are left.
Did the military commissions prosecute underage detainees over
the course of the 800 that were detained?

Mr. JOHNSON. I am sorry, I didn’t hear the number, ma’am.

Ms. JACKSON LEE. I speculated that there were 800 detainees.
Over the course of the detainees, did you prosecute underage de-
tainees?

Mr. JOHNSON. There are two cases that I just referred——

Ms. JACKSON LEE. Only two out of the 800?

Mr. JOHNSON. There have been three completed prosecutions so
far. I don’t believe any of the three completed involved detainees
who were teenagers at any point. I don’t believe that to be the case.

We have seven pending cases right now. One of them the Chair-
man referred to.

Ms. JACKSON LEE. And only two of those are minor?

Mr. JOHNSON. That is my understanding, yes.

Ms. JACKSON LEE. Thank you. Let me just quickly go to this——

Mr. JOHNSON. At some point during their detention they were
minors—you know, the evidence suggests.

Ms. JACKSON LEE. You testified—and if this was a question that
has been asked, let me just quickly ask it again—at several hear-
ings that the Administration intends to assert its authority pro-
vided by the AUMF passed by Congress to detain individuals
deemed dangerous for the duration of these hostilities.

What, generally speaking, is the class of individuals who might
possibly be detained under this authority regardless of the oppor-
tunity to access the criminal justice system?

Who would fall under this category that would continue to be
dangerous? And would they have any rights to appear before a
commission or any other authority?

Mr. JOHNSON. Well, as you know, the Boumediene case deter-
mined that the Guantanamo detainees have the right to habeas in
Federal court.

In addition to that, we in the Administration are developing a
periodic review process with respect to any detainees who are in
what the President refers to as the fifth category, people who are
not prosecuted, not transferred, not released and, for reasons of na-
tional security, public safety, the government determines should be
detained for reasons of—under law of war authority.

And that category of detainees we are determined to develop a
process of periodic review where they are given some access to evi-
dence, some ability to contest what the government says about
them. And as part of our detention policy review, we are developing
that right now.
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Ms. JACKSON LEE. If a detainee was to go through the Federal
court system and be criminally acquitted, are they released or is
there an additional detention that you would request?

Mr. JOHNSON. Well, as I have stated previously, if we, the gov-
ernment, determine that there is law of war authority to detain a
person for reasons of national security, safety and because of a
threat assessment, that authority, we believe, exists—and I am an-
swering just in terms of legal authority, not what we would actu-
ally do.

As a matter of legal authority, that would be true irrespective of
what happens in any criminal prosecution that Mr. Kris might
bring or in a military commission. Now, whether we would actually
do that, in my view, is an entirely separate matter.

And in the three cases that have been completed, two received
less than life sentences, and they have been transferred. They are
no longer in U.S. detention.

Ms. JACKSON LEE. Well, we thank you for your service. But as
I am listening to you—and maybe as this commission finishes its
work—it looks like it would be completely complex and perplexing
to try to close Guantanamo Bay as the President has directed if we
have continuing languishing individuals who have to be detained.

Maybe we can pursue that later. But I thank you very much for
your service.

Mr. NADLER. The gentlelady’s time has expired. I thank the
gentlelady.

And as you notice, we have a series of votes again. There is 1
minute and 56 seconds left on this first vote. There are three 5-
minute votes after this. So we will adjourn—or recess, I should say.
We will recess probably for about 20 minutes.

I urge Members of the Committee to return as promptly as pos-
sible after the commencement of the last vote.

I again apologize to the witnesses.

And with that, the Committee stands in recess.

[Recess.]

Mr. NADLER. The hearing will reconvene, and I thank the wit-
nesses again and apologize again. Hopefully this won’t happen
again.

I recognize myself for a few minutes.

Mr. Kris, one quick question, and then I would like to explore
some of the Administration’s additional suggestions on military
commission——

Mr. KRrIS. Yes.

Mr. NADLER [continuing]. Reform. We requested that the Depart-
ment of Justice produce the May 9 OLC legal opinion regarding ap-
plication of the Constitution to military commissions.

It is important that we have this as we are deliberating the re-
form. When do you think we might get that?

Mr. Kris. I have to say I don’t know, but I can certainly take it
back and make clear that you want it quickly. This is a

Mr. NADLER. We do want it quickly. We are going to be debating
the military commissions reform presumably in the context of the
conference report on the DOD authorization bill which has now
passed both houses, so we will have the conference report shortly.
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And if we get that OLC memo after the conference is over, it will
be sort of-

Mr. Kris. Less helpful.

Mr. NADLER. Yes. Thank you.

Now, Mr. Johnson, the Senate Armed Services Committee noted
its concern with the difficulty that defense counsel has had obtain-
ing adequate resources and ensuring learned counsel for capital
cases.

In his written submission, Colonel Masciola makes several rec-
ommendations. His first suggestion is that we amend the Military
Commissions Act of 2006 to afford all counsel the “equal oppor-
tunity to obtain witnesses and other evidence,” thus replacing the
current assurance to defense counsel only of a “reasonable oppor-
tunity.”

So in other words, all counsel on both sides, prosecution and de-
fense, would have equal opportunity to obtain witnesses and evi-
dence, not simply the defense have a reasonable opportunity.

This seems reasonable and important—in fact, crucial—to assur-
ing a fair process. Can the Administration support that change?

Mr. JOHNSON. Congressman, I have reviewed Colonel Masciola’s
submissions. I have met with him on several occasions to discuss
the issue of resources, the ability for him to do his job. I have met
with him with our judge advocates general of each service to ask
him what we can do to help better support him.

I have not had an opportunity to carefully consider Colonel
Masciola’s proposal. I think that there—I could foresee problems
with codifying in the law in the abstract a requirement of equal ac-
cess to witnesses, but I haven’t had an opportunity to carefully
study his proposal. And I would want to be sure I understood the
nature of it before we put something like that into law.

But I agree that we need to focus on defense resources, defense
experience, defense training. One thing that I am particularly in-
terested in ensuring is that our defense counsel in potential capital
cases receive adequate training. There are standards by the Amer-
ican Bar Association.

And I am particularly focused on making sure that in capital
cases the JAGs we send down there to do this know what they are
doing, because those are obviously high-stakes cases.

Mr. NADLER. I appreciate that, but also they need the ability to
get witnesses and other evidence. And again, this will probably
come up in the context of the conference—in the conference delib-
erations, so you say you are considering that. I hope you consider
it quickly before the conference convenes, which may be soon.

Mr. Kris, you have testified the Administration supports the Sen-
ate amendment that would ban statements obtained through cruel,
inhuman or degrading interrogation methods, but that the Admin-
istration would recommend a voluntariness standard that goes fur-
ther that “takes account of the challenges and realities of the bat-
tlefield and armed conflict.”

Since the rationale of allowing flexibility for battlefield cir-
cumstances is difficulties caused by the heat of battle and the
shared desire to ensure the safety of our troops, would you support
or would the Administration support limiting in special cir-
cumstances consideration for military commissions to actual battle-
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field capture and otherwise requiring voluntariness under stand-
ards applied by our courts in criminal cases or by the courts mar-
tial—in other words, limiting that less exacting standard to actual
battlefield captures?

Mr. Kris. Sort of a battlefield carve-out from the voluntariness
standard, is that what you are

Mr. NADLER. Yes.

Mr. KRIS [continuing]. Suggesting?

Mr. NADLER. Yes.

Mr. KriS. So—

Mr. NADLER. In other words, you said that the—you said that the
Administration would go further than the Senate——

Mr. KRris. Yes.

Mr. NADLER [continuing]. On the voluntariness standard——

Mr. Kris. That is right.

Mr. NADLER [continuing]. But they would have to take account
of the challenges and realities of the battlefield and armed conflict.

Mr. Kris. Yes.

Mr. NADLER. So would you support—would the Administration
support going all the way off the battlefield toward the same volun-
tariness standard that we have in, let’s say, court martials, but
having the taking account limited to battlefield situations?

Mr. Kris. Yes, if I understand your question, the Administra-
tion’s position is that the voluntariness standard, which is a due-
process-based standard, is the appropriate standard, and our legal
experts have made judgments about why the courts would likely
impose that in any event.

But we think that it is appropriate in thinking about that stand-
ard to take account of the realities of the battlefield and the mili-
tary——

Mr. NADLER. I understand that and I appreciate that. My ques-
tion is that taking account, which is presumably a lessening of the
standard—would you limit that to battlefield capture situations?

Mr. Kris. Well, I want to——

Mr. NADLER. Because presumably if you—if someone is not ar-
rested in a battlefield situation, you don’t have to take account of
battlefield situations.

Mr. Kris. Well, yes. I mean, I think the way to answer that is
that the voluntariness test is really a totality of the circumstances
test, and this—by that, I mean the voluntariness test that you
apply on the streets of Newark, New Jersey as well as the volun-
tariness test that you apply in Tora Bora or somewhere else. It is
a totality test.

And so I really think that it is not so much a different test as
it is a test that accounts for the environment and the cir-
cumstances in which the statement is taken.

So I think the answer to your question is we are actually talking
about a voluntariness test that is, in the abstract, the same but in
its application would take account of the

Mr. NADLER. May be different, depending.

Mr. KRIS [continuing]. Of the facts, yeah.

Mr. NADLER. Okay. And

Mr. JOHNSON. Congressman, can I help you there?

Mr. NADLER. Sure.
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Mr. JOHNSON. Let me read you some language along the lines of
what I think the Administration is considering in this regard for
a voluntariness standard applicable for military commissions cases.
And the precise wording may be changed, but you will get the con-
cept.

In determining whether a statement is voluntarily given, the
military judge shall consider the totality of the circumstances, in-
cluding, as appropriate, the details of the taking of the statement,
accounting for the circumstances of the conduct of military and in-
telligence operations during hostilities; the characteristics of the
accused, such as military training, age and education level; and the
lapse of time, change of place or change of identity of the ques-
tioners between the statement sought to be admitted and any prior
questioning of the accused.

Mr. NADLER. Okay. Thank you.

Mr. Kris, the definition of unprivileged enemy belligerent in the
Senate bill was amended on the floor of the Senate to include mem-
bers of al-Qaida, without any—without requiring any showing that
the individual actually engaged in or supported hostilities.

What is the Administration’s position on this change? Is it legally
defensible to use membership alone, and how would that be shown
if it is?

Mr. Kris. Well, as I understand it, Congressman, this is a ques-
tion of personal jurisdiction. And so you would have to show an ac-
tual law of war violation in order to bring a successful prosecution
for that law of war violation in a commission or, if you were going
to prosecute in a criminal court, you would have to show a crime
there.

Mr. NADLER. Membership in a terrorist group like al-Qaida
would not be

Mr. Kris. I don’t think——

Mr. NADLER [continuing]. Would not be——

Mr. Kris. I mean, as I understand that—that amendment, it is
not meant to create an offense based on membership but that it is
a jurisdictional provision. We are still, as an Administration, final-
izing our position on that.

But I will say that, for example, the authorization to use military
force refers to people who are part of al-Qaida, which is at least
similar to the member standard.

Mr. NADLER. And is it defensible, in your opinion, to use mem-
bership alone? And how would that be shown?

Mr. Kris. Well, again, as a jurisdictional matter, I think it prob-
ably is defensible, subject to the caveat that we are still finalizing
our position and, again, with the emphasis that to show a convic-
tion and get a sentence you would have to show a violation.

Membership could be shown in a variety of ways. I doubt you
would—you sort of have to have a formal card-carrying member
test.

I mean, membership in an international terrorist group, for ex-
ample, is currently in Federal law, in the FISA statute—you would
show it, I think, in the traditional kinds of ways—knowing, joinder
and affiliation with the group.

Mr. NADLER. Thank you.
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And finally, either one of you, could you highlight, please, any
other changes to the Senate amendments that you think we should
be considering?

Mr. KRris. I can run down a quick list if you want of several, or—
Jeh, I am sorry about that.

Mr. JOHNSON. Please.

Mr. Kris. We have talked about the voluntariness standard. We
have a position about the offensive material support for terrorism
as a law of war violation. It is in our written testimony.

Have some slight differences, I think, with respect to appellate
review. We are in favor of fact and law review and the role of civil-
ians, but I think—and this is really for Jeh to elaborate on more,
but have some concerns about the Court of Appeals of the Armed
Forces doing that kind of review.

We favor sunset provisions

Mr. NADLER. You would favor it going straight to a circuit court?

Mr. Kris. No. Again, Jeh should probably talk about it, but we
would go to the service court.

Mr. JOHNSON. It would be a—we actually favor the current struc-
ture that exists in the current military commissions law—in other
words, trial court, court of military commissions review, D.C. cir-
cuit, Supreme Court, but with an expanded scope of review to en-
compass both facts and law.

Mr. Kris. It is a fairly modest—as I say, we support a sunset.
I don’t think that is in the bill.

This is related to the material support provision, but if it is out,
then certainly I think we would prefer a declaration about the of-
fenses there being law of war offenses, to deal with any ex post
facto concerns.

And then we have a slight difference on hearsay. And then, as
I said, we are still sort of finalizing——

Mr. NADLER. And you can submit all that. That is in writing.

Mr. Kris. Yes. I don’t want to filibuster you. I am sorry to——

Mr. NADLER. No, that is all right. Well, my question inadvert-
ently almost asked for a filibuster, but I don’t want one. Thank
you.

My time has expired.

The gentleman from Iowa?

Mr. KiNG. Thank you, Mr. Chairman.

I would ask Mr. Johnson if you could restate again or read to the
Committee the exceptions that may be considered on evidence
gathering, as part of it that I heard was it would be evaluated as
to what kind of duress the accused might be under. That was an
interesting—is that in your written testimony and I missed it?

MI‘(.1 JOHNSON. Well, first of all, I am happy to submit it for the
record.

Mr. KiING. I would ask that you do that and unanimous consent
that—well, it already is in the record because you read it, but

Mr. JOHNSON. Yes. Would you like me to re-read it?

Mr. KING. I would appreciate that.

Mr. JOHNSON. Yes. In determining whether a statement is volun-
tarily given, the military judge shall consider the totality of the cir-
cumstances, including, as appropriate, the details of the taking of
the statement, accounting for the circumstances of the conduct of
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military and intelligence operations during hostilities; the charac-
teristics of the accused, such as military training, age and edu-
cation level; and the lapse of time, change of place or change of
identity of the questioners between the statement sought to be ad-
mitted and any prior questioning of the accused.

Mr. KiNGg. Okay. Thank you. And that is just an interesting
string there, and so it raises a number of questions in my mind,
and one of them would be if the accused statement changes from
the time that they are first interviewed—I will use that term—to
the time they go to trial, doesn’t this language open it up so the
judge can consider that and consider the first statement that this
accused made—it might be under duress of some type?

Mr. JOHNSON. Well, that is an interesting question. I know from
my time as a prosecutor—and Mr. Kris can help me out here—that
it is—and I am not sure how this would shake out in the military
commissions context.

I know that from my time as a prosecutor, if a statement is sup-
pressed because it was not voluntary, or it was not taken in accord-
ance with law, and there is a subsequent statement made by the
defendant that is inconsistent with the suppressed statement, the
government might have the opportunity to then offer into evidence
the suppressed statement as a prior inconsistent statement.

Maybe David can——

Mr. KiNG. Or the judge might throw it out on—might be able to
take it into consideration and throw the original statement out and
declare it to be likely suppressed because of the inconsistency be-
tween the original statement by the accused and the statement at
the time of the trial.

Mr. Kris?

Mr. Kris. There are different rules of admissibility when a prior
statement is used for impeachment as an inconsistent statement,
as opposed to affirmative evidence.

But the language that Jeh read I think is an effort to sort of cod-
ify in statute the Supreme Court’s holding in Colorado v. Connelly,
where you have a first statement that, let’s assume, is taken in a
way that is—makes the statement inadmissible and then a second
statement taken under different circumstances which, standing
alone, would be fine but you still have to litigate the question of
whether the first has tainted the second.

And there is law on how that taint is dissipated, making the sec-
ond statement admissible——

Mr. KING. It raises a question of law, which would be the discre-
tion of the judge, as I understand this, in the final analysis.

And if I listen to the string of this, the age of the defendant, the
circumstances, the battlefield circumstances, the education, the
training—can you describe for this Committee a scenario by which,
let’s see, one might be picked up on the battlefield, and those cir-
cumstances would be tight enough that the case was not in jeop-
ardy and left to the discretion of a Federal judge?

Mr. Kris. Well, I mean, it is not unbounded discretion, of course,
in the military judge here. But I think the concept

Mr. KING. But this language prescribes discretion, as I under-
stand it.

Mr. Kris. I beg your pardon?
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Mr. KING. This language prescribes discretion, as I understand
it.

Mr. Kris. I think it guides the discretion of the judge, or the
judge, in applying the legal standard of voluntariness, which has
a very extensive pedigree in the case law, as you know, under the
fifth amendment—I think maybe the concept that underlies the
first part of that language is the idea of a coerced confession, of an
involuntary confession, is predicated on some kind of government
overreaching, improper conduct vis-a-vis the admissibility of the
statement.

Mr. KiNG. Okay. I think that is a good place to leave that——

Mr. Kris. Okay.

Mr. KING [continuing]. That particular question. I think that is
an important point.

And then I would like to go to the question of is the Administra-
tion’s position—does the Administration support reading Miranda
rights to enemy combatants when they are picked up on the battle-
field?

Mr. JOHNSON. No. No, and I am happy to submit a letter for the
record that I wrote to the Chairman of the House Armed Services
Committee last week where, in response to inquiries from that
Committee, I stated pretty unequivocally that it is not the mission
of the military to read people they capture Miranda rights.

Mr. KiNG. But we do know that is taking place.

Mr. JOHNSON. I am happy to give you that for the record.

Mr. KiNG. But you do know that is—it is taking place in the bat-
tlefield, within—very recently, within the last couple of months.

And so under what circumstances is the military reading Mi-
randa rights to those detainees that they are picking up in places
like Afghanistan?

And I would point you to the congressional record that Congress-
man Mike Rogers from Michigan has introduced within the last
couple of months as an example.

Mr. Kris. Congressman, can I just make a couple of points in re-
sponse to that?

Mr. KiING. Please.

Mr. Kris. The first is with respect to the admissibility standard,
the Administration is supporting the rule under which Miranda
would not be required for admissibility of statements. So there is
no ambiguity on our position with respect to whether Miranda is
required to admit these statements in a military commission.

With respect to the actual practice, in addition to the letter that
Mr. Johnson wrote himself, there is a letter dated July 21 from the
attorney general to the House Armed Services Committee that
says—and I will quote you the relevant sentence; I won’t read a
whole long part of it, but, “the warnings”—Miranda warnings—"“are
given in locations removed from the battlefield and only after the
military’s intelligence gathering and force protection needs have
been met.”

So I think there is some confusion about what the ground truth
is here. But the attorney general, Director Mueller and Mr. John-
son have all written letters that I think, if you take a look at them,
will clear it up. At least I hope they will.

Mr. KiNG. All right.
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Mr. JOHNSON. The other thing I would add, Congressman, is that
the military commissions bill that the Senate passed expressly ex-
cludes Article 31 of the USMJ, which is the Miranda requirement,
from any application to military commissions.

Mr. KING. Thank you for that clarification. Thank you for your
testimony.

Thank you, Mr. Chairman. I yield back.

Mr. NADLER. Thank you.

Mr. Delahunt is recognized.

Mr. DELAHUNT. You know, we continue to hear the term “picked
up on the battlefield.” How many of the 800 detainees at Guanta-
namo were captured by American soldiers, if you know, on the bat-
tlefield, out of the—I think it is 740 or 7907

Mr. JOHNSON. I don’t have the exact number for you, Congress-
man. We can give you that for the record.

Mr. DELAHUNT. If I told you maybe 15 or 20, would that sound
outrageously minimal?

Mr. JoHNSON. Fifteen or 20?

Mr. DELAHUNT. Or 20, captured by Americans.

Mr. JOHNSON. I don’t have the exact numbers for you.

Mr. DELAHUNT. American soldiers.

Mr. JOHNSON. I don’t have the exact numbers for you.

Mr. DELAHUNT. Okay. I think that is very important, because we
are going to continue to hear as this debate goes on about being
picked up on the battlefield. And I guess it is my information, and
I think it has been sufficiently corroborated, that it is a minuscule
number.

In fact, if either one of you know, how many were picked up via
the bounty program that was initiated by the Bush-Cheney admin-
istration?

Mr. JOHNSON. I am not sure of the number.

Mr. DELAHUNT. Couple of hundred, maybe?

Mr. JOHNSON. I wouldn’t want to speculate, sir.

Mr. DELAHUNT. Okay.

Mr. Kris, do you know?

Mr. Kris. No, I don’t know the number. I mean, I will say I think
your basic point is well taken, and I think it is similar to a point
that Chairman Nadler made, which is that, if I understand you—
maybe you are making only a narrower point, in which case—but
this is a different kind of conflict in some ways, because the enemy
is not wearing uniforms, and there will be, I think, perhaps more
challenge in trying to determine exactly who is who.

Mr. DELAHUNT. Right.

Mr. Kris. And I think it is incumbent on us to have procedures
that are appropriate to the challenge of that determination.

Mr. DELAHUNT. I concur with that. And again, let me be very
clear, too. I applaud what you are trying to accomplish. I might
have some disagreements in terms of degree, but I know what you
are trying to do.

You inherited a mess. And it is difficult picking up after a mess
is left on your lap. But we owe it to the American people, to our
justice system, to attempt to do that.

Speaking of messes, where do we stand with the CSRTs?
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Mr. JOHNSON. They were suspended in January as part of the re-
view process.

Mr. DELAHUNT. Well, again, what I found fascinating with the
CSRTs—and for those who don’t like the use of acronyms, that is
Combat Status Review Tribunals—which I think goes to the Chair-
man’s question about, you know, how do we initially filter them or
determine that they are combatants.

And it is my understanding that the mechanism that we used
was Combatant Status Review Tribunals——

Mr. JOHNSON. Well, for the——

Mr. DELAHUNT [continuing]. Along with ABRs or ARBs.

Mr. JOHNSON. ARBs, Administrative

Mr. DELAHUNT. ARBs.

Mr. JOHNSON [continuing]. Review Boards, yes.

Mr. DELAHUNT. Right. And for the record, I wanted to note that
in hearings before the Committee which I Chaired there were a
number of military prosecutors that testified that described that
entire process as it was—as it existed as a sham, a joke and a
fraud being perpetrated.

Now, these men were, in my judgment, courageous. I am sure
that there was a lot of dissatisfaction with those opinions being ex-
pressed. But they were members of the American military, and
they were attorneys that participated in the process.

They weren’t sitting here in comfy, cozy Room 2141 making pro-
nouncements and preachments and reaching conclusions that var-
ied significantly from what the reality was. And the reality was
that that was a system that did not reflect well on the American
justice system.

Have you been able to design or develop, as we look forward, a
new screening mechanism—a grand jury, if you will, to use a legal
term?

Mr. JOHNSON. We are——

Mr. DELAHUNT. Are you still in the process?

Mr. JOHNSON. Well, let me make a couple of points. First, when
the process—the CSRT process for the Guantanamo detainees was
suspended in January, what we did as part of the executive order
mandate was to begin ourselves in the Administration a detainee-
by-detainee review of every case

Mr. DELAHUNT. Good.

Mr. JOHNSON [continuing]. Which we are more than halfway
through right now, from—we are looking at the complete picture
with regard to every single detainee, including any who went
through the CSRT process and are still detained.

We are developing a periodic review process and a process for ini-
tial screening. There is an initial screening process that occurs irre-
spective of CSRTSs, that occurs overseas in Afghanistan when peo-
ple are captured there. There is a board that looks at them within
a matter of days or hours, and that process is going to continue.

We call it a 190-8 process. And that is something that is stand-
ard military. But we are devising——

Mr. DELAHUNT. At least it has a number now, Mr. Chairman.

Mr. JOHNSON. There is a number on it, yes, sir. But we are devis-
ing a periodic review process.
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Mr. DELAHUNT. And before the Chairman hits the gavel, if I
could ask for another 30 seconds

Mr. NADLER. Without objection, the gentleman is granted 30 sec-
onds.

Mr. Kris. Just one other point, I think, to make is that one of
the five rule changes that the Pentagon—the government adopted
on its own was to change the reliance on the CSRTs when deter-
mining the jurisdiction of the military commission, and that is a—
another change that I think——

Mr. DELAHUNT. That is well done. And the Chair and I have had
a ongoing, continuing interest in a case involving a Canadian cit-
izen who happened to be Syrian by birth by the name of Maher
Arar.

And when I hear issues regarding words such as “diminishing
our national security,” let me put forth that I have had multiple
conversations with Canadian officials who have expressed reluc-
tance now to cooperate with the U.S. in terms of intel because of
the injustice that was done to that individual.

We intend to have a hearing once more on Maher Arar. I am
going to request you, Mr. Johnson, and you, too, Mr. Kris, go back,
look at the records, and let’s get those who made the decisions and
signed off before this Committee, because I believe ardently that it
is the responsibility of these Committees to do the oversight that
is necessary to repair the damage that was done in the preceding
Administration to America’s image.

With that, I yield back.

Mr. NADLER. I thank the gentleman.

Let me just amplify, we—as the gentleman said, we have held
joint hearings on that case. That is the case where intelligence
from Canada was used by the United States ultimately to highly
improper purposes. Canadian investigations revealed that.

Our government, to this day, has refused—well, I don’t know
that—we can ask the new Administration—but refused to acknowl-
edge any error, when error was manifest and injustice was mani-
fest.

And the Administration should take a careful look at the Maher
Arar——

Mr. DELAHUNT. Mr. Nadler, you know, I think it is important to
note that the Canadians instituted a independent commission that
spent 2 years that resulted in the total exoneration of Mr. Arar
and, in fact, compensated him in the——

Mr. NADLER [continuing]. The Canadian Parliament voted a 10
million, I think it was, dollar indemnity—for their—part in the in-
justice done to him.

And I have communicated to the—the two of us have previously
communicated, asking for a review of this and for information, so
I hope you take that back and have it done.

I want to thank you, the two witnesses on this panel. Thank you
very much for your indulgence and for your testimony.

I would ask the second panel to take its place.

And while they are taking their place, I will introduce the second
panel. Colonel Peter Masciola—is that Maskiola or Masciola?

Colonel MAscioLA. Masciola.




37

Mr. NADLER. Masciola. Colonel Peter Masciola is serving an ac-
tive-duty tour as the chief defense counsel, Office of Military Com-
missions, where he is responsible for overseeing the defense of all
detainees at Guantanamo accused of war crimes involving alleged
terrorism against the U.S. under the Military Commissions Act of
2006.

He oversees a joint total force staff of 95 military and civilian
lawyers, paralegals, investigators, intelligence analysts and admin-
istrative officers providing full-spectrum trial defense services to
Gitmo detainees charged under the MCA.

During his 25 years of distinguished military service, Colonel
Masciola has served as the ANGJA assistant to the commander,
first Air Force commander in chief, C.C.—I assume it means that—
Air Force North, Tyndall Air Force Base, Florida; principal legal
advisor to the chief of the Directorate of Total Force Integration
H.Q. USAF/A8F; H.Q. at SJA; H.Q. Massachusetts Air National
Guard; SJA 104th Fighting Wing, Barnes Air National Guard
Base, Massachusetts; supported deployment operations in Iraq and
Afghanistan; and deployed with his A-10 Fighter Wing during the
Bosnia conflict.

Commissioned in January 1984, Colonel Masciola served 10
years in active duty, holding progressively senior positions, includ-
ing branch chief, Air Force medical tort claims and litigation; med-
ical law consultant; circuit trial counsel; area defense counsel; and
assistant SAJ—SJA.

In civilian life, Colonel Masciola is in the private practice of law.
He received his juris doctorate from the New England School of
Law in 1983.

David J.R. Frakt was the lead defense counsel in the Office of
the Chief Defense Counsel, Office of Military Commissions in
Washington, DC and Guantanamo Bay, Cuba. He was the sole de-
fense counsel in U.S. v. Ali Hamza al-Bahlul, one of only two de-
tainees to be tried by military commission.

He was also the lead defense counsel in U.S. v. Mohammed
Jawad, one of two child soldiers facing trial by military commis-
sion. He continues to represent Mr. Jawad.

He is an associate professor of law and director, Criminal Law
Practice Center, Western State University College of Law. He is a
graduate of the Air Command and Staff College and the Squadron
Officer’s School. He holds a J.D. from Harvard Law School and a
B.A. in history from the University of California, Irvine.

Steven Engel is a partner in the Washington, D.C. office of
Dechert LLP. Prior to joining Dechert, Mr. Engel served as a dep-
uty assistant attorney general, the Office of Legal Counsel of the
Department of Justice.

While at the Office of Legal Counsel, Mr. Engel provided legal
advice to the executive branch on matters relating to the detention
and prosecution of the Guantanamo Bay detainees, and he worked
with Congress in establishing the statutory military commission
system following the decision of Hamdan v. Rumsfeld.

Mr. Engel is a graduate of Yale Law School. He obtained a mas-
ter’s in philosophy from Cambridge University and an A.B. from
Harvard College. He served as a law clerk to Justice Anthony Ken-
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nedy of the Supreme Court and to now-Chief Judge Alex Kozinski
of the U.S. Circuit Court of Appeals for the Ninth Circuit.

Eugene Fidell is senior research scholar in law and the Florence
Rogatz Lecturer in Law at Yale Law School. He is also a counsel
at the law firm Feldesman Tucker Leifer Fidell LLP. He earned his
J.D. from Harvard Law School and, perhaps most importantly, is
a graduate of Queens College.

Mr. Fidell served as a judge advocate in the Coast Guard from
1969 to 1972 and in private practice has represented members of
each branch of the armed services. He has also represented print
and electronic media in military justice matters.

He has written extensively on military law and has taught the
subject at Yale and Harvard Law Schools and the Washington Col-
lege of Law, American University, where he is an adjunct professor
of law.

I must say that I assume that reference to Queens College was
put in because one of our counsels is from Queens.

I am pleased to welcome all of you. Your written statements in
their entirety will be made part of the record. I would ask each of
you to summarize your testimony in 5 minutes or less.

To help you stay within that time, there is a timing light at your
table. When 1 minute remains, the light will switch from green to
yellow and then red when the 5 minutes are up.

Before we begin, it is customary for the Committee to swear in
its witnesses.

[Witnesses sworn.]

I{l you would please stand and raise your right hand to take the
oath.

Do you swear or affirm under penalty of perjury the testimony
you are about to give is true and correct, to the best of your knowl-
edge, information and belief? Thank you.

Let the record reflect that the witnesses answered in the affirma-
tive.

You may be seated. I will ask each of you to testify in less than
5 minutes. We expect, I hope, to be able to get through at least the
testimony before the next series of votes.

Colonel Masciola?

TESTIMONY OF COLONEL PETER R. MASCIOLA, USAFG, CHIEF
DEFENSE COUNSEL, OFFICE OF MILITARY COMMISSIONS—
DEFENSE

Colonel MasciorLA. Chairman Nadler, distinguished Members of
the Committee, I want to thank you for this opportunity to come
here and testify in front of you about what I believe is as important
as some of the rule changes that you have discussed in order to
make any commission system fair and just, not only to the system
but to the accused that—they purport to trial.

In order to do that, I first want to state for the record that while
I oversee all of the defense services at Guantanamo Bay, Cuba, I
do not represent any specific detainee, unlike Major Frakt, who is
one of the counsel who works in my office.

Because I don’t represent any specific detainee, I am going to
limit my testimony to adequate resources here today and not make
any opinions about whether or not military commissions should go
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forward or any particular forum that any detainee should be tried
upon.

Having said that, I want to follow up on a previous question
asked to Mr. Johnson about adequate resources for the defense,
and that is the question, Chairman Nadler, that you had stated in
regards to equal access to both witnesses and evidence.

Sir, that is already the codified standard under the Uniform
Code of Military Justice. And what I am simply asking for—and
along a lot of the points that I made in writing—is equal access to
witnesses and justice in the concept of equality of—I am sorry—to
witnesses and evidence, and the concept of equality of arms, some-
thing that is woefully missing and inadequate in the resourcing
under the present Military Commissions Act.

And I point to the disparity between not only the UCMJ but the
Federal system, where adequate resourcing is mandated by statute
under the Criminal Justice Act.

I point to several pieces of—of evidence, if you will, or docu-
ments, exhibits, that I have included in my written testimony to
highlight the inadequacies of resourcing because of this unequal ac-
cess to witnesses and evidence.

First, one of the exhibits are the convening authority’s rulings on
56 requests by counsel who work in my office for expert witnesses.
Of those 56 requests, 47 were denied right off the bat. And most
of them—10, in fact, in the death penalty cases—five death penalty
cases—involved mitigation experts.

One case, the Ghailani case, which was recently moved to Fed-
eral district court, which I submitted Exhibit B, shows that as soon
as Mr. Ghailani was indicted and arraigned in Federal district
court, the judge, ex parte and before even requests were made, sub-
sequent requests were made by the defense counsel, granted three
experts—not only a mitigation expert, but an investigator, and an
intelligence officer, right away. That is the kind of requests that
were being denied routinely by the convening authority.

I would like to submit, and I have submitted in writing, that the
whole model of the convening authority doesn’t work in the mili-
tary commission system. It is based on commander justice, com-
mander justice who has an interest in the whole part, including
being fair to the accused and good order and discipline in their
units.

There is no such analogy here. Alleged al-Qaida, alleged Taliban,
do not belong to the convening authority’s unit. In fact, the good
order and discipline of JTF Guantanamo, the detention task force,
does not come under the command of the convening authority.

There is no reason that the defense resources should also come
under the convening authority because the convening authority,
unlike the commander under the military justice system, does not
have the same interest that justice be done for that accused mem-
beIc‘1 of their unit. And the whole unit is looking at whether justice
is done.

I submit that I have in my written material made specific rec-
ommendations as to the language that would be amended for both
statutory and regulatory changes that would change the convening
authority and have a more fairer system to the defense that would
adequately resource the defense.
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I would also like to point out the change in the death penalty
cases that Mr. Johnson was saying. Yes, the memo that I sub-
mitted here and the prior memos I submitted to him do address
those resources.

The death penalty counsel—he mentioned training. Training is
not enough in order to comply with the ABA standards and the
standards—federal—for learned counsel. Unfortunately, the mili-
tary doesn’t have a death penalty bar because we don’t have that
many death penalty cases, so we don’t have experienced military
counsel in my office who are death-penalty qualified.

We propose under the new system that that be contracted out
until the military counsel get their—I am sorry, sir.

We propose that a system be set up where death-penalty-quali-
fied counsel in death penalty cases can be contracted, similarly as
they are done in the Federal district courts and as was done ini-
tially in—when the Ghailani case was transferred there.

[The prepared statement of Colonel Masciola follows:]
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PREPARED STATEMENT OF PETER R. MASCIOLA

Testimony of
Peter R. Masciola
Colonel, United States Air Force —- ANGUS
Chief Defense Counsel
Department of Defense, Office of Military Commissions
House Judiciary Committee, Subcommittee on the Constitution, Civil Rights, and Civil
Liberties
30 July 2009

INTRODUCTION

I thank Chairman Nadler and the Members of the Subcommittee on the Constitution,
Civil Rights, and Civil Liberties for allowing me to testify on a topic of critical importance to the
fairness of any future military commissions system — the provision of adequate resources to the
defense to ensure trials that produce verdicts that are both reliable and fair to the accused. 1 will
also have a few words to say about the standard of fairness that should be applied to military
commission trials: compliance with both Common Article 3 of the Geneva Conventions and the
United States Constitution. Because the latter topic has received the most attention from
witnesses before this and other committees and subcommittees of both the House and the Senate,
however, my testimony today is primarily devoted to the issue of defense resources, which to
date has received far too little attention.

T am the fourth Chief Defense Counsel to come before the Congress as you debate the
fourth iteration of these military commissions. [ am therefore the fourth Chief Defense Counsel
to talk to you about the fundamental and fatal flaws of the military commission system as it is
currently constituted, and, in the present case, as it has been passed by the Senate. I hope to be
the last. If the problems I identify today are finally addressed in the present legislation, it will go
a long way toward “leveling the playing field” between the defense and prosecution in the
military commissions in a way that finally brings this system into line with other American court
systems, both civilian and military, and thus makes its claim to faimess far more legitimate than
it ever has been in the past. VADM MacDonald set the right standard in his testimony before the
House and Senate Armed Services Committees. Trial by military commission should be trials
that we would expect for our own soldiers, sailors, airmen and marines.

I emphasize at the outset that I am testifying solely as The Chief Defense Counsel on
behalf of the Office of Military Commission-Defense and not on behalf of any accused, as I am
prevented by regulation from representing any individual charged in the military commissions.
In addition, my testimony today should not be construed as an endorsement of the adoption of a
military commissions system, nor should it be construed to suggest that the problems mentioned
are the only deficiencies in the current or proposed system. Finally, given my role as Chief
Defense Counsel, my testimony does not represent an endorsement or approval of any policy or
the legal sufficiency of any action on behalf of the Government, and should not be cited as such.
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DEFENSE RESOURCES IN THE MILITARY COMMISSIONS: PROBLEMS AND SOLUTIONS

In two recent memoranda to the Administration, 1 have detailed many ways that the
commissions’ current resourcing policies have prevented detailed defense counsel from carrying
out their mission. See Memorandum for the General Counsel of the Department of Defense (13
July 2009) (“13 July Memo”) (Exh. A hereto);’ Memorandum to the Attorney General of the
United States and General Counsel of the Department of Defense (9 June 2009) (9 June
Memo”) (Exh. C hereto). These memoranda cover a wide range of crucial issues in the current
resourcing system that make adequate representation of the accused difficult at best and in many
cases, impossible.

Because these memoranda discuss the covered topics in factual and legal detail, in the
testimony that follows [ focus primarily on the structural issues that the memoranda do not
address and otherwise simply highlight the most important aspects of memoranda topics. Please
consider these memoranda incorporated by reference into this testimony, and read the individual
sections of the below testimony in conjunction with the relevant memorandum section.

In each of the following subsections, | describe one of the problems that the current
resourcing policies have created and, where appropriate, recommend at the end of the section an
amendment to the current Senate bill to address that problem, either with specific legislative
language and/or with a description of the conditions that a sufficient legislative fix must meet.
Where the nature of the problem makes it more appropriately addressed at the regulatory rather
than legislative level, I have suggested that language be included in the appropriate legislative
reports identitying the problem and directing the Department of Defense or other regulatory
agency to issue regulations that address and resolve the issue.

The Principle of “Equality of Arms”

The military commission system, like the court-martial system under the Uniform Code
of Military Justice (“UCMI”) and prosecution in federal court, is an adversarial system of justice
that is premised on the belief that the most reliable way of finding the truth of a criminal charge
is to allow the government and the accused to present their clashing versions of the evidence of
the crime. It is a given that no such system can either achieve reliable results or guarantee
fairness unless the accused has an equivalent ability to investigate and present his defense as
does the prosecution to investigate and prove its charges. As the United States Supreme Court
putit, “[w]e recognized long ago that mere access to the courthouse doors does not by itself
assure a proper functioning of the adversary process, and that a criminal trial is fundamentally
unfair if the State proceeds against an indigent defendant without making certain that he has
access to the raw materials integral to the building of an effective defense.” Ake v. Oklahoma,
470 U.S. 68, 77 (1984).

In the court-martial system, this fundamental principle of “equality of arms” is embodied
in UCMI Art. 46 (10 U.S.C. § 846), which provides that the defense “shall have equal

! T have omitted the attachments to the 13 July memo itself because they are all included as separate exhibits to this
testimony.
2
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opportunity to obtain witnesses and other evidence” as the prosecution and the court-martial. In
federal court, the principle is embodied in the Criminal Justice Act (“CJA™), which guarantees
that all services “necessary for adequate representation” shall be provided to defendants unable
to pay for them. 18 U.S.C. § 3006A(e).

The Military Commissions Act of 2006 (“current MCA”) deliberately deviated from this
model by allowing the accused, in direct contrast to the parallel UCMYJ provision, only a
“reasonable opportunity to obtain witnesses and other evidence” — that is, neither an “equal
opportunity,” nor the services “necessary” to obtain “adequate” access under the CJA model. See
current 10 U.S.C. § 949j(a). This change from traditional military practice was a clear message
to the Secretary of Defense, the Convening Authority, and the military judges that the UCMJ
rule of “equality of arms” should not apply in the commissions, with results that can be seen in
the below discussion and attached exhibits.

Inexplicably, although the Senate Armed Services Committee Report to the proposed
MCA amendments refers to the problem of defense resources, the bill reported out and
subsequently passed by the Senate maintains the current MCA’s “reasonable opportunity”
standard for defense access to evidence and witnesses. Expressions of concern in Committee
Reports, however well intentioned, are not enough in this situation. The simplest solution is to
restore the language of Art. 46, and amend the language of proposed § 949j(a)(1) to eliminate the
current language and substitute the first sentence of Article 46 (as suitably modified by changing
“court-martial” to “military commission”): “The trial counsel, the defense counsel, and the
military commission shall have equal opportunity to obtain witnesses and other evidence in
accordance with such regulations as the President may prescribe.” Apart from its fundamental
fairness, this is a standard with a long history of application in military courts with which all
JAGC members and military judges are familiar, and thus can be inserted in the present system
without fear of confusion.

Solution: Amend proposed § 949j(a)(1) as follows:

““(a) IN GENERAL.—(1) Befense-counseHn-amilitaryeommission-under

videnee providedinregtlations-preseribed-by-the Secretary-of Defense: 1he
trial counsel, the defense counsel, and the military commission shall have equal
opportunity to obtain witnesses and other evidence in accordance with such
regulations as the President may prescribe.

The Military Commission Convening Authority: An Untenable Dual Role

Many of the problems associated with the funding of the defense in the commissions is a
result of the untenable and inherently conflicted role of the Convening Authority (“CA”), a
position that is established by statute under both the current MCA and Senate bill. See current
10 U.S.C. § 948h; proposed § 948h. The reality is that significant defense resourcing issues will
continue to arise unless this fundamental structural flaw in the system is resolved.
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Some background in conventional military law is required to understand the nature of the
problem with the CA structure and how this problem arose in the formulation of the military
commissions. It must be recalled that the military justice system serves a disciplinary, as well as
strictly-speaking criminal, function within the military. Thus, under the UCMJ, courts-martial
are convened by a commanding officer when a serious disciplinary problem, which sometimes
rises to the level of criminal behavior, occurs in his command unit. In such cases, the
commander convenes a court-martial of some type (depending on the seriousness of the offense),
which then hears the case against the accused service member. This gives the convening
authority, just because he is also the commander of the unit, the dual responsibility of not only
enforcing the law but of defending the rights of the service member under his or her command.
In the strictly military context, that makes sense, given the fact that the commander/convening
authority in courts-martial is the officer in charge of ensuring the good order and discipline of his
entire unit, including not only the accused but the prosecution (and often the witnesses) as well.
In this situation, such centralized control of the case on both the prosecution and defense sides
makes some sense as a matter of logic, as well as of the simple reality that the court-martial takes
place in a military unit in which the convening authority, as commanding officer, is the ultimate
military authority and promotes military discipline and efficiency.

Neither logic nor military reality compels any such centralization of prosecution and
defense control in the hands of a single individual in the military commissions system. To say
the obvious, the Convening Authority in the military commissions is not responsible for the
“good order and discipline” of the Guantanamo detainees. Indeed, even Joint Task Force-
Guantanamo, the military unit responsible for guarding and administering the Guantanamo
prison camps, is an entirely separate military entity under a separate command that does not
answer to the Convening Authority. Nor is there any military or otherwise natural necessity for
the Convening Authority to hold ultimate power over funding of both the prosecution and
defense. The Office of Military Commissions - Convening Authority is entirely a creature of
Congressional and Department of Defense regulation, headed by a political appointee (who is
currently a civilian). This structure could be entirely overhauled with no damage to either the
prosecutorial or defense functions. Indeed, as we explain below, if constituted logically — that is,
by separating the prosecutorial and defense functions — such an overhaul would enormously
enhance the fairness of the entire system.

In any event, despite the absence of any logic or necessity, the conventional military role
of the Convening Authority is replicated under the current military commission system, with
disastrous consequences for the defense, and nothing in the Senate bill purports to change this
situation. In part by statute but mostly by regulation, the Convening Authority is currently
responsible, on one hand, for the ultimate decision to proceed with charging and trial of the
accused (Regulation for Trial by Military Commission (“RTMC”) § 4-1), ultimate acceptance or
rejection of pretrial agreements (the military term for plea bargains) (RTMC § 12-1), and initial
review and correction of all convictions (current 10 U.S.C. § 950b) — all prosecutorial or quasi-
prosecutorial functions. At the same time, the Convening Authority is responsible for all of the
most critical defense resource and funding decisions: the initial decision whether or not the
defense is entitled to retain and fund defense experts at government expense (RTMC § 13-7); the
initial decision to authorize travel funding of all witnesses (which, given the location of the

4
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accused and trials in Guantanamo Bay, is tantamount to virtual veto power over the presentation
of most witnesses) (RTMC § 13-2); and to provide for interpretation and translation service for
the defense (current 10 U.S.C. § 9481(b), RTMC § 7-3(c)).

This structure has had two consequences for the defense, both of which are unjustified by
any military or other need, and both of which have rendered the process fundamentally unfair.

The first consequence is that, because the Convening Authority is the de facto chief
prosecutor as well as the arbiter of defense resources, defense requests have not been ruled upon
with even a semblance of fairness or objectivity. As of 21 July 2009, of the 56 requests for
expert assistance filed in 11 cases, only nine have been granted. See Table, “Expert Requests
filed by OMC-D Counsel to the Convening Authority” (Exh. B hereto). Not a single request
made by detailed counsel in the four capital cases among these has been granted. That statistic
alone is astonishing, given the special need for mitigation specialists and other experts in capital
cases, which has been recognized by both the United States Supreme Court and the Court of
Appeals for the Armed Forces, as well as by authoritative guidelines for competent
representation and resourcing of capital cases. See Guidelines for Appointment and Performance
of Defense Counsel in Death Penalty Cases (February 2003 revision) (“ABA Guidelines”);
Guidelines for the Administration of the Criminal Justice Act and Related Statutes (promulgated
by the Administrative Office of the Federal Judiciary and approved by the Judicial Conference of
the United States) (“AO Guidelines™); see generally 13 July Memo (Exh. A), at 3-4, 5-12.

Even these data are misleading. Of the nine requests that have been granted, seven have
been in the single case of {nited States v. Khadr. In all of the other cases, which include four
capital defendants, only two experts have been authorized, and one of these was granted only
after the intervention of the military judge. The underlying reality is thus that while the defense
in the other 10 cases combined have received one grant and 41 denials; the defense in Khadr has
received seven grants and only six denials.

The disparity between the treatment of Mr. Khadr and the other accused is highly
significant and damning to, at a minimum, the appearance of fairness of the CA’s actions. The
accused in the Khadr case is a Canadian, and the former legal advisor to the Convening
Authority, BG Hartmann (who was disqualified from further participation in Khadr and two
other cases for unlawful influence or the appearance thereof), stated in testimony before the
commission that during the pendency of the Khadr case he met with and thereatter provided
regular updates to representatives of the Canadian government on the progress of the case.” My

2 BG Hartman’s testimony was as follows:

Q [LCDR KUEBLER]: Sir, have you had any communications with any olficials ol thec Canadian
government concerning the Khadr case?

A [BG HARTMANN]: Yes.
Q [LCDR KUEBLER]: And who would that be, sir?

A [BG HARTMANN]: Bernard Lee is at the Canadian embassy here in the United States, and
I"ve spoken with him a few times. And then there was a meeting among--there was a meeting in. I
believe, it was in the summer of 2007, I believe there was a meeting with the legal advisor to the
5
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office is not aware of any other such regular contacts between the CA’s office and the home
governments of any of the other current accused, none of whom are from Western countries.
The inevitable danger of this kind of inside contact by an accused’s interested and sympathetic
home government is that not just “updates” but influence is involved. In this case, thatis a
danger that at least gives the appearance of having come to fruition on the evidence of the
disparity between the CA’s treatment of Khadr’s expert requests when compared to those of the
other accused. No system that makes, or even appears to make, the provision of resources to the
defense dependent on extraneous diplomatic and political considerations can possibly be
considered fair. Whether or not the accused have the resources they need to prepare for trial
should not be a function of their passport or their home government’s relationship with the
United States.

The second significant consequence of making the CA the source for defense resources is
that simply filing a request to the CA requires our defense teams to lay out, in detail, defense
strategy and privileged materials that the CA freely shares with the prosecution. Moreover, in
practice, the prosecutors have enjoyed a vote on whether or not defense counsel requests will be
granted. If the request is not granted, defense counsel must submit on the record filings with the
military judge to reverse the CA’s decision. As a result, the defense is forced to make the
Hobson’s choice between seeking needed expert assistance or protecting privileged information.

Foreign Ministry--Canadian Foreign Ministry and then he had two other people with him, one of
whom was a military person, another person I do not recall, and then Mr. Lee was there as well.

Q [LCDR KUEBLER]: What were--was the subject matter of those meetings?

A |BG HARTMANN]J: 1t was just onc mecting. It was just a general--don't recall the subject
matter exactly. It was just a general introduction for me because, I think, T only had been in the
job for 2 weeks when this happened, very, very shortly after 1 arrived. I don’t remember the entir--
anvthing about the content of the conversations except that it was about Mr. Khadr.

Q |LCDR KUEBLER]: Who initiated----

A [BG HARTMANN]: And just in general the--just in general the process that we were going
through and that--how the military commissions process worked.

Q |LCDR KUEBLER|: Who initiated the meeting, sir?
A [BG HARTMANN]: T don't know who initiated the meeting, T was inviled to it.
Q |LCDR KUEBLER]|: Were there other DoD or administration officials present?

A [BGHARTMANN]: Mr. Paul Nye was there, who was the person that T gencrally spoke with
inside the Office of General Counscl, and 1 belicve Mr. John Bellinger was there [rom the State
Dcpartment.

Q |LCDR KUEBLER|: And vour conversations with Mr. Lee, sir. what were they related to?

A [BGHARTMANN]: Generally, they had been just updales. If Mr. Lee has a question aboul
something that appears in the press, he’ll call and ask. And il he lcarns about a motion and (he
motion has been released, he may ask me (o provide that (o him or something like that.

Q |LCDR KUEBLER]: And vou have provided motions to Mr. Lee?
A [BGHARTMANNT: To the extent that they've been released (o the public, yes.

United States v. Omar Khadr, Transcript of Rule of Military Conmumission 803 Session (13 August 2008), at 600-
601.
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Moreover, the need to appeal the CA’s decision to the military judge in virtually every case has
made the proceedings grossly inefficient and has led to significant delays even if the defense
requests are ultimately granted.

With regard to the logic of defense resourcing, military commissions far more resemble
federal court prosecutions than they do courts-martial. Both military commissions and federal
court prosecutions serve purely criminal functions where the govemment is in an exclusively
adversarial position to the accused. Military commissions serve no military-disciplinary
functions and the accused lack any status that would constitute membership in or service to the
government. Accordingly, military commission applications for defense resources should be
made on the same terms as federal applications -- on a purely ex parte basis. See 18 U.S.C. §
3006A(e)(1 )(“Counsel for a person who is financially unable to obtain investigative, expert, or
other services necessary for adequate representation may request them in an ex parte
application.”); see generally the discussion of this problem in the 9 June Memo (Exh. C), at 2-3.

In short, the joined prosecutorial and defense functions of the current CA structure is
unjustified by any military or other necessity and has proved, both in theory and, very clearly in
practice, fundamentally unfair. Indeed, this structure is the source of most of the other
resourcing problems discussed below and in the 13 July (Exh. A) and 9 June Memos (Exh. C).

Solutions: Any solution to this problem must meet the criterion of separating the
defense resourcing functions of the position of CA from all of its other duties under the statute,
and creating a firewall that prevents the CA (or any other DoD or other official affiliated with
the prosecutorial functions of the government) from influencing the function of defense
resourcing. In the federal system, this is the norm, and is achieved by administering the
defense’s resources and funding through an agency of the federal judiciary — the Administrative
Office of the Federal Courts — which is in a different branch of government than the prosecution.

Assuming that that degree of separation is impossible, the solution to the problem will
have to resolve the issue of how a defense funding agency within the same Department of
government can be made truly independent of the rest of the Departmental agencies. Because
the Office of the CA and especially its role in defense resourcing is primarily a creation of DoD
regulation, a new defense funding agency itself could be established at the regulatory level.
Nevertheless, there are legislative changes that can establish the principles of separation and
independence that will require the regulatory scheme to avoid the concerns articulated above.

One possibility is amending proposed § 949b(a) (which prohibits unlawful influence)
along the following lines (deletions are struck-through; insertions are italicized):

““(a) IN GENERAL.—(1) No authority convening a military commission
under this chapter may censure, reprimand, or admonish the military commission,
or any member, military judge, the defense resource funding authority, or counsel
thereof, with respect to the findings or sentence adjudged by the military
commission, or with respect to any other exercises of its or their functions in the
conduct of the proceedings.
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““(2) No person may attempt to coerce or, by any unauthorized means,
influence—

“‘(A) the action of a military commission under this chapter, or any
member thereof, in reaching the findings or sentence in any case;

““(B) the action of any convening, approving, or reviewing authority
with respect to their judicial acts; ef

““(C) the exercise of professional judgment by trial counsel or defense
counsel, or

“(D) the action or decision making of the defense resource funding
authority with respect to its acts authorizing or funding defense resources.

““(3) The provisions of this subsection shall not apply with respect to—

“(A) general instructional or informational courses in military justice if
such courses are designed solely for the purpose of instructing members of
a command in the substantive and procedural aspects of military
commissions; ef

““(B) statements and instructions given in open proceedings by a
military judge or counsel,or

“(C) requests by defense counsel to the defense resource funding
authority for the authorization or funding of defense resources for use in
cases 1o which they have been detailed.

Language along these lines, especially with an accompanying explanation in the legislative
record, would go some distance in requiring the establishment of a “defense resource funding
authority” within the Department of Defense with the kind of independence from outside
influences — including prosecutorial and political influences — that have plagued the current
system.

Finally, the problem of prosecutorial involvement and interference with defense resource
requests, to the extent not covered by the above amended unlawful influence provision, could be
addressed by inserting language equivalent to that of 18 U.S.C. § 3006A(e)(1 )(“Counsel for a
person who is financially unable to obtain investigative, expert, or other services necessary for
adequate representation may request them in an ex parte application.”) into proposed §
949j(a)(1), which, after the amendment suggested in the first section, would result in the
following amended language:
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Haencea G:-:‘:‘ '--:‘ e 'v‘= by-the-Seerctaryof Detfense- The
trial counsel, the defense counsel, and the military commission shall have equal
opportunily (o oblain withesses and other evidence in accordance with such
regulations as the President may prescribe. Defense counsel may request the
authorization or funding of resources from the defense resource funding authority
in an ex parte application.

The Special Problem of Capital Cases

Congress has recognized that capital cases pose a special need for resources since the
passage of the original federal Crimes Act of 1790, in which it authorized, uniquely in capital
cases, the appointment of two counsel, one of whom was required to be “learned in the law,” and
counsels’ right to meet with their clients at all reasonable hours. That special capital provision
has been carried forward with only minor modifications to the present day in the form of 18
U.S.C. § 3005, which provides in relevant part that the judge in a capital case “shall promptly,
upon the defendant's request, assign 2 such counsel, of whom at least 1 shall be learned in the
law applicable to capital cases, and who shall have free access to the accused at all reasonable
hours.” Other provisions of federal law, both by their terms and as interpreted by the federal
judiciary’s rulings and its funding Guidelines promulgated by its Administrative Office,
similarly recognize the special need for mitigation specialists, experts, investigators, and other
special defense services in capital cases.

These topics are covered in detail in the attached 13 July and 9 June Memos (Exhs. A and
C), and rather than repeat myself I will simply incorporate those discussions by reference and
highlight some the most important points here. In sum, a capital defense team that meets current
professional standards of practice, as embodied in the Guidelines for Appointment and
Performance of Defense Counsel in Death Penalty Cases (February 2003 revision), the
Guidelines for the Administration of the Criminal Justice Act and Related Statutes (promulgated
by the Administrative Office of the Federal Judiciary and approved by the Judicial Conference of
the United States), the Supplementary Guidelines for the Mitigation Function of Defense Teams
in Death Penalty Cases (2008) and relevant Supreme Court precedents requires the following
(see ABA Guidelines 4.1 ("The Defense Team and Supporting Services") and 10.4 ("The
Defense Team"):

a. Atleast two defense counsel, one of whom is "death qualified" within
the meaning of the ABA Guidelines and "learned in the law applicable to capital
cases" within the meaning of 18 U.S.C. § 3005. In those cases in which a death-
qualified JAGC member "learned in the law applicable to capital cases" is not
available, then a civilian "leamed counsel" should be appointed and funded by the
government to serve in that role.

b. A mitigation investigator, who is qualified to perfonn the duties
described in Commentary (B) to ABA Guideline 4.1 and the Supplementary

9
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Guidelines for the Mitigation Function of Defense Teams in Death Penalty Cases
(2008), selected by lead defense counsel.

c. A professional investigator trained in and competent to perfonn the
special duties associated with the investigation of death penalty cases pursuant to
ABA Guideline 10.7 ("Investigation"), selected by lead defense counsel.

d. Atleast one mental health expert competent to diagnose and, if
necessary, treat mental health issues presented by the client, selected by lead
defense counsel

e. An expert in the accused's native culture, selected by lead defense
counsel . At least one translator and interpreter fully competent to provide
translation and interpretation services between the client's native language and
English, selected and/or approved by lead defense counsel.

g. A privilege team.

h. When requested by the client, a foreign attorney familiar with the
client's culture to serve as a member of the defense team.

All of these resources should be made available to the accused from the time that charges
are preferred. Because of the enormous amount of preliminary work involved in capital cases,
provision of these experts and services should not wait until the capital referral — in fact doing so
will ordinarily cause significant delays in the proceedings.

The degree to which the CA has fallen woefully short of these professional norms and
standard federal-court practices in the military commission capital cases is suggested by the
attached Table, “Expert Requests filed by OMC-D Counsel to the Convening Authority” (Exh.
B). As noted above, the CA has denied every single request for a mitigation specialist or expert
made by every capital defense team that has sought one. Apart from the denials of the requests
for mitigation specialists, she has denied a request for a mental health expert to assist in a
competence evaluation of a capital accused to whom the government was administering anti-
psychotic drugs prior to counsel’s appearance, whom a panel of court-appointed government
mental health experts found to be mentally ill, and for whom the military judge himself had
ordered a competency hearing sua sponte.

This record of denials is, to say the least, inconsistent with current military practice under
the UCMYJ, in which there has been a growing recognition of the need for special resources in
capital cases. Whether this trend is the result of the fact that eight of the last nine military death
sentences have been overturned on appeal or some other reason, it is clear that military justice
now recognizes that special resourcing of the defense is required if capital cases have a chance of
being tried in a manner that meets appellate standards. Most recently, in a far less complex case
than those being tried in the commissions, the Court of Appeals for the Armed Forces ruled that
it violated the Due Process Clause to deny a capital accused the services of a mitigation

10
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specialist, noting that “because there is no professional death penalty bar in the military services,
it is likely that a mitigation specialist may be the most experienced member of the defense team
in capital litigation.” United States v. Kreutzer, 61 MJ. 293, 298 n.7 (CAAF 2005). Itis
inconceivable that the present cases fail to meet the Kreutzer standard, yet in every case the
Convening Authority has denied the request for a mitigation specialist.

Nevertheless, for the reasons explained above, the real point of comparison and measure
of fairness of the commissions is the federal courts system. (Indeed, this is the standard implicit
in the President’s decision, for those Guantanamo detainees who are to be prosecuted, to try
them either in federal court or by military commission — courts-martial are not an option.) Thus,
to fully comprehend the magnitude of the unfairness of the CA’s treatment of the capital cases,
these denials should be compared with the initial funding order in the now-federal court case of
United States v. Ghailani (Fx Parte Order, United States v. Ahmed Khalfan Ghailani, 98 Cr 1023
(LAK), U.S. District Court, Southern District of New York, 25 June 2009; Exh. D hereto).
Ghailani was originally an accused in the military commissions, with capital charges preferred
against him that were eventually referred non-capitally to a commission for trial. He was
recently transferred for trial to federal court, and, in parallel fashion, has been charged with
capital crimes but the Department of Justice has not yet decided whether or not to seek the death
penalty against him. Despite the uncertainty of whether his case will ultimately be treated
capitally, the judge issued the attached funding order providing for extensive resources —
including 300 hours of a mitigation expert’s time at the rate of $100 per hour -- given the mere
possibility that the case will end up capital, and prior to the defense counsel even being required
to submit a budget. This, moreover, is a standard order issued at the outset of all such capital
cases in the Federal District Court for the Southern District of New York; it is not based on
demonstrated need in the particular case but on the federal court’s experience with the expert and
funding needs in such cases as a general matter.

The disparity between Mr. Ghailani’s treatment in the commissions (he was denied a
mitigation specialist by the CA along with another request for a privilege team prior to being
transferred) and the treatment he and other capital (and potentially capital) defendants receive in
federal courts poses an enormous challenge to the legitimacy and the credibility of the entire
military commissions system. The President’s Detainee Task Force is currently deciding
whether to charge individuals, capitally and noncapitally, in federal courts or the commissions.
Under present circumstances, given the monumental disparity in defense resources between the
two systems of capital prosecution, how can a decision to try a capital defendant in the
commissions be viewed as anything but a government decision to increase the chances of
achieving a death sentence by providing him with a third-rate or worse defense? Given this
disparity, how can such a system ever be fair, or be viewed as fair by an outside observer?

Solutions: Any solution to these problems must begin with the restructuring of the CA
functions as described above, to ensure that the funding decisions in all cases, including the
capital cases, receive the impartial consideration of the defense’s real needs and the relevant
protessional norms and guidelines that they would receive in federal court. But it will also
require a genuine commitment on the part of the Administration not to allow this disparity to
continue, and to bring its support for the defense function in the commissions up to the norms of
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other legitimate American courts. The TJAGs all testified before the House Armed Services
Committee that they opposed the Administration’s “preference” for federal court prosecution on
exactly these grounds — that no such preference will be necessary if the military commissions are
made just as fair and just as legitimate as federal courts. Unless the disparate treatment of
defense resourcing between commission cases generally, capital and noncapital, and parallel
cases in federal court is rectified, that standard cannot be met. In the present circumstances, it is
the capital cases in which the commissions’ egregious failure by this measure is most evident.

Along with a change of CA structure and a change of commitment at the Department of
Defense level, however, there are amendments to the Senate bill that are necessary to enable
capital cases in the commissions to achieve the kind of fairness and reliability that federal court
capital prosecutions provide. In particular, the primary requirement of “learned” or “death-
qualified” counsel on the capital defense team cannot presently be met by JAGC attorneys alone.
As the Court of Appeals for the Armed Services has recognized, “there is no professional death
penalty bar in the military services,” Kreutzer, supra, for the simple reason that that there are too
few capital cases in the military for JAGC members to gain the experience necessary to become
death-qualified.

In my office today, there are two death-qualified attorneys — a civilian who was hired
specifically because of his capital experience as a resource counsel, and a Navy reservist who
was called up after the capital cases were fully staffed. Neither are detailed to any of the capital
defense teams, in part because I need them to remain conflict-free with the capital defendants so
that they can advise them all even-handedly. As a result, none of the military lawyers detailed to
the capital cases are death-qualified under the ABA standards or “learned” within the meaning of
18 U.S.C. § 3005. In an effort to provide the representation to their clients that they are well-
aware is required, these fine attorneys have sought out the services of “learned” civilian co-
counsel with extensive experience in capital cases in the civil courts. To date, these civilian
attorneys have either been funded by non-governmental organizations or, in some cases, not at
all, acting — to the extent that they have been able to afford it — on a pro bono basis.

This is an untenable situation, since these civilian attorneys will not be able to continue
in their current capacities, especially as these cases become more active again. The correct
solution — the one adopted in 18 U.S.C. § 3005 — is to appoint and pay these civilian attorneys on
a contract basis during the term of the case, as is currently done in federal capital cases under §
3005 and the Criminal Justice Act. As currently enacted, however, and as proposed under the
Senate bill, the government is forbidden to pay civilian attorneys serving as commissions
defense attorneys, no matter how necessary they are for the adequacy of the accused’s capital
defense. Both current and proposed § 949a(b)(2)(C) by its terms only entitles an accused to a
civilian attorney “if provided at no expense to the Government.” I note that this is unfair not
only as a matter of guaranteeing capital defendants the representation they need, but by the
measure of “equality of arms” as well. The commission prosecution teams — and the capital
HVD prosecution teams in particular — are largely staffed by Department of Justice attorneys,
that is, by civilians who are being paid by the government.
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One amendment to the Senate bill that would solve this problem would be to amend §
949a(b)2)(C) as follows:*

““(2) Notwithstanding any exceptions authorized by paragraph (1), the
procedures and rules of evidence in trials by military commission under this
chapter shall include, at a minimum, the following rights:

“(C) (1) When none of the charges preferred against the accused are
capital, 1Fo be represented before a military commission by civilian
counsel if provided at no expense to the Government, and by either the
defense counsel detailed or by military counsel of the accused’s own
selection, if reasonably available, or (ii) when any of the charges
preferred against the accused are capital, (o be represented before the
military commission by at least two counsel, one of whom is learned in the
law applicable to capital cases within the meaning of 18 U.S.C. § 3005
who, if necessary, may be a civilian compensated pursuant to regulations
prescribed by the Secretary of Defense. Subject to these requirements, the
accused may be represented by detailed defense counsel, military counsel
of the accused’s own selection, if reasonably available, or by civilian
cournsel provided at no expense to the Government. *

* Military courts have, to date, resisted the appointment of paid civilian counsel in capital cases (although
there is some precedent for it. see e.g. United States v. Curtis, 33 M.J.101, 109 n.11 (C.M.A. 1991) (authorizing
funding of military defense counsel “for use in their discretion to obtain the assistance of ‘death qualified’ civilian
counscl, {0 retain experl consullants, or otherwise prepare their case™), as 1 have already cxplained, the nature of
courts-rnartial is unlike other courts insolar as it has a disciplinary component and the participants in the court-
martial — prosccutor, defense allorney, military judge, and convening authority — typically sharc a comunon mililary
culture and scnse of common commitment. Given (hese dillcrences [rom lederal court, it is not surprising (hat
historically military courts have not seen the need for funding of nonmilitary counsel.

 Alternatively, a solution that would leave the structuring of the “learned counsel” provisions in the hands
of the regulatory authority of the Secretary of Defense, could amend the same subsection with the following
language:

““(C) To be represented before a military comumission by civilian counsel #provided-
#t-no-expense-to-the G it pursuant to regulations prescribed by the Secretarv of
Defense, and by cither (he defense counsel delailed or by military counsel ol the

accuscd’s own sclection, if reasonably available.

This amendment would Icave the Scerctary Lo issuc regulations that. for example, provided for hourly
pavment to death-qualified, civilian “learned counsel” in capital cases but not to civilian attorneys in noncapital
cases or civilian co-counsel in capital cases who were not “learned” (or pavment to “non-learned” civilians at a
lower rate).
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Resource Problems Common to All Cases, Capital and Noncapital

As 1 explain in the 13 July Memo (Exh. A), even the noncapital cases in the office are
extraordinarily complex and require unusual resourcing, far beyond what is typical either in
courts-martial or even federal criminal prosecutions. See 13 July Memo, at 5, 15-19. Foreign,
non-English speaking clients; extraterritorial crimes requiring international travel, all the
difficulties of investigations on foreign, non-English-speaking territories, and coordinating
interaction and cooperation with the Department of State; and clients who are naturally
suspicious of Americans in uniform after many of them were abused, sometimes seriously, by
other Americans wearing the uniform — these are not obstacles that most defense attorneys
usually face. Accordingly, as I state in the 13 July Memo, in my view an adequate defense team
in a noncapital case in my office is composed, at a minimum, of the following individuals:

a. Two defense counsel, one of whom is experienced in complex criminal
litigation, and preferably with experience in defending foreign defendants charged
with extraterritorial crimes.

b. A professional investigator competent to perform the special
requirements of extraterritorial investigations, selected by lead defense counsel.

c. A mental health expert competent to diagnose and, if necessary, treat
mental health issues presented by the client, selected by lead defense counsel.

d. An expert in the accused’s native culture, selected by lead defense
counsel.

e. Atleast one translator and interpreter fully competent to provide
translation and interpretation services between the client’s native language and
English, selected and/or approved by lead defense counsel.

f. A privilege team.

g. When requested by the client, a foreign attorney familiar with the
client's culture to serve as a member of the defense team.

The justifications for these particular team members are provided in the 13 July and 9
June Memos (Exhs. A and C) and 1 will not repeat them here. Suffice it to say that almost all of
the many difficulties that the detailed attorneys have experienced in fulfilling these requirements
has stemmed from the recalcitrance of the CA, who has been no more forthcoming with requests
for, for example, privilege teams than she has been with the expert requests. The privilege team
denials, which are documented and explained in the 13 July Memo (Exh. A), at 17) have made
representation of clients particularly difficult, especially in the HVD cases where the TS//SCI
materials are concentrated. It has led to defense counsel in effect walking a high-wire with no
safety net whenever the have needed to submit classified material in connection with motions or

14



55

even speak about it in court. Counsel have even been threatened with prosecution for such
statements.

Among the issues discussed in my memoranda, 1 think it is important to highlight the
problem of client access created by the over-classification of defense-relevant materials, up to
and including the very words that the HVD accused speak, a security environment that separates
attorneys from their clients both physically and psychologically, insofar as the accused are
subjected to “security measures” every time they are taken from their cells to see the attorneys
that are reminiscent of the abuse they suffered previously at the hands of Americans, and the
virtual impossibility of getting experts the chance to meet, assess and/or treat the clients in many
cases. Moreover, the abysmal state of the translation and interpretation services creates another
difficulty in making access meaningful even when it occurs at all. While the issue of client
access is discussed under the “Capital Case” heading in the 13 July memo (Exh. A) (at 12-15),
because it is a particular problem in capital cases where there is an increased needs to develop a
relationship with the client and obtain expert access, it is a problem that is experienced across the
board, in every case. Many of the restrictions are so inhibiting with so little justification or
rational explanation that, as I state in the memo, they arguably rise to the level of deliberate
interference with the attorney-client relationship — certainly, at a minimum, their continued
existence despite our many pleas, complaints and motions demonstrates deliberate indifference
to the needs of defense attorneys to establish and maintain client relationships. None of this is
good for the commission process, as any trial judge, prosecutor or appellate judge who has had
to work with a pro se case can tell you. Why the government would want to buy this trouble is
unclear, since these policies are unlikely to help any convictions stand up on review.

The problem of inadequate investigation resources is also one that appears under the
“Capital” heading in the 19 July Memo but affects the faimess of the noncapital cases as well.
Along with the issues raised in the 19 July Memo, there is a persistent “inequality of arms” on
the investigation front that has been particularly evident in the government’s differential access
to witnesses and databases. It should go without saying that the defense has the right to obtain
information about its own and the government’s case outside the discovery process — that is, by
legitimate investigatory and intelligence-gathering means. In fact, however, databases and
witnesses to which the military investigators and intelligence analysts had routine access when
they were detailed in the court-martial context have been foreclosed in the commissions arena.
For example, the majority of personnel on our intelligence analysis team have been affirmatively
denied access to various intelligence databases routinely used by members of their profession,
even though they had the appropriate security clearances and “need to know” mandate.

The prosecution, on the other hand, does not suffer the same handicaps. Denials to
defense analysts included requests for access to the Joint Detainee Information Management
System (JDIMS), even though OMC-P and DoD OGC attorneys appear to have had access to
selected JDIMS information through a file transfer protocol site at least since May of 2009.
They have similarly been denied requests for specific information (RFI) submitted through the
typical intelligence processes, and have been referred back to the prosecution or to databases for
which their access had not been approved. The prosecution and attorneys who support habeas
litigation in the DoD Office of General Counsel have the ability to submit RFIs to the Joint
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Intelligence Group at JTF-GTMO, for questions such as the circumstances under which
statements were made by a detainee or information supporting factual assertions use to determine
enemy combatant status. Our intelligence analysts are denied any ability to submit such requests
as part of their inherent investigatory function.

Prosecutorial control of information is another structural problem faced by investigators
and attorneys alike. Defense counsel have been unable to obtain authorization to interview
government witnesses, including interrogators responsible for extracting statements from their
clients in detention. By withholding such authorization, the prosecution can effectively shield
itself from defense arguments that the statements were obtained by cruel, inhumane or degrading
treatment, or otherwise under conditions that made the statements involuntary or unreliable. In
another case, defense counsel requested contact information for overseas witnesses known to the
prosecution in preparation for travel to a predominantly traditional Muslim state cited by the
U.S. State Department for a risk of terrorism, indiscriminate attacks on tourists and Westerners,
and serious levels of crime. The prosecutors refused to give defense counsel the contact
information they possessed, and the military judge in the case denied a request to order the
prosecution to provide this information. Military defense counsel were left to seek out and locate
the witnesses themselves, additionally and unnecessarily jeopardizing their personal safety.

Some of these problems could be solved by an independent defense resource funding
authority that took defense needs seriously (provision of privilege teams); others will require
policy changes within the DoD or by JTF-GTMO (equality of investigator access and
meaningful client access). There are two problems, however, that require amendments to the
proposed Senate bill to fix.

The first is the many issues my office has had with the both the quality and number of
translators and interpreters provided to detailed counsel under the auspices of the CA. See 13
July Memo (Exh. A), at 16-17. By statute, the CA is responsible for the provision of
interpretation services to the defense. Proposed § 9481(b). Its language should be amended to
delete references to “defense counsel” and the “accused,” and responsibility for the provision of
these services should be assigned to the independent defense resource funding agency:

“(b) INTERPRETERS.—Under such regulations as the Secretary of
Defense may prescribe, the convening authority of a military commission under
this chapter may detail to or employ for the military commission interpreters who
shall interpret for the military commission, and, as necessary, for trial counsel and
defense-ceunset for the military commission-andFfortheaecused.”

Second, under proposed § 949¢(b)(3)(A), an accused cannot be represented by a civilian
unless that civilian is a United States citizen. For reasons discussed in the 13 July Memo (Exh.
A) (at 17-18), this limitation is not justifiable and works a very real hardship on many accused
and on their detailed counsel as well, who virtually always find it a benefit to their own
relationship with the client to serve as counsel with an attorney from the accused’s home country
or culture. This subsection, and the related subsection § 949¢(b)}(3}(B), which requires
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membership in the bar of a state, federal territory or federal court as a related requirement,
should be deleted from the Senate bill.

How SHOULD THE FAIRNESS OF ANY MILITARY COMMISSIONS SYSTEM BE JUDGED?

To date, interested parties have offered various overall measures of fairness by which to
test and justify any new commissions system. The TJAGs recently testified before the House
Armed Service Committee that they believed that Common Article 3 of the Geneva Conventions,
and no other body of law, was the correct legal standard that the new commissions must meet.
The Administration, through DoD General Counsel Jeh Johnson and DOJ National Security
Division head David Kris, has suggested that if the military commissions do not satisfy some ill-
defined notion of constitutional “general due process,” then federal courts may strike them
down. Navy TIAG VADM Bruce MacDonald, in his testimony before both Senate and House
Armed Services Committee, provided an informal measure: Any new commissions system must
be one that we would feel comfortable in trying our own servicemen and women for violations
of the law of war.

My position, and the official position of my office, is that the Commissions must meet
the standards of both Common Article 3 and the United States Constitution as a whole. Because
this stakes out a position somewhat different, and more stringent, than the other parties, I want to
briefly discuss my reasons for believing that this standard is the correct one. Those reasons are
both historical and logical, apart from the strictly-speaking legal basis for the argument. Those
legalities are being fought out in commissions, so today I will address the historical and logical
reasons to believe that the Constitution applies in full to the proposed military commissions.

(1) The Actual History of Military Commissions

First, understanding those reasons requires an understanding of the institution of the
military commission in greater historical depth than others have generally supplied. Air Force
TJAG Lt. Gen. Rives, for example, cited the history of military commissions several times in
explaining his general support for the Senate bill in his testimony in the House Armed Services
Committee, but his citations only reached back to World War 11 and the Quirin and Yamashita
cases that upheld two of the more well-known (or notorious) of that period’s commission
verdicts. The military commission existed, however, for 100 years before World War 11, since
their inception in General Winfield Scott’s General Order 20 issued in connection with his
invasion of Mexico during the Mexican war, and when that history is included in the analysis,
the picture of what military commissions actually stand for changes dramatically.

I obviously cannot tell that whole story here in any detail, and so will only review those
aspects demonstrating that the current assumptions about the historical role and practices of
military commissions underlying the TJAGs and Administration’s positions are fundamentally
inaccurate and at odds with their actual history.® In particular, this actual history demonstrates

* For that full picture, 1 recommend the article by David Glazier, a 20-year active-duty Navy Commander-turned
law professor who has gone into this history with the greatest scholarly depth. David Glazier. “Precedents Lost:
The Neglected History of the Military Commission,” 46 Va. J. Int'l L. 5 (2003).
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that those aspects of the Senate bill that continue to embrace procedural rules that are in patent
conflict with our constitutional traditions — including the provisions permitting the introduction
of coerced statements and otherwise inadmissible hearsay — are deeply inconsistent with the
history and actual practice of military commissions.

The genuine history and practice of military commissions demonstrates two general
propositions that have been entirely lost in the current debates:

a. A commitment to constitutional values embodied in the common
law of evidence, including in particular (i) a prohibition on the admission of
coerced (involuntary) statements and (ii) a prohibition on the admission of
hearsay (except for the common law hearsay exceptions); and

b. A commitment to conform to court-martial procedures.

These propositions may appear strange if one is accustomed to hearing the current Senate
bill’s variations from constitutional norms justified on the basis of “battlefield evidence” and
“military necessity.” In fact, however, this use of “military necessity” is completely at odds with
the original meaning of “military necessity” as it was used in connection with military
commissions. The traditional justification for the use of military commissions was indeed based

n “military necessity,” but that term had nothing whatsoever to do with “battlefield evidence™
and similar notions. Rather, from Gen. Winfield Scott's original Mexican War commissions
forward, the "military necessity" for the use of commissions has been jurisdictional, and not
based on any putative need for admitting otherwise patently inadmissible evidence. The
jurisdictional necessity for the use of military commissions was based on the severe limitations
placed on the jurisdiction of courts-martial until Congressional revision of the Articles of War in
the 1912-1916 period. As a result of these limitations, civilians and enemy combatants could
(with certain limited exceptions) generally not be tried in courts-martial in situations of military
occupation (e.g., General Scott's march through Mexico), under martial law (e.g., military
governance of parts of border states during the Civil War), and in battlefield situations involving
the capture of enemy combatants who violated the law of war (i.e., “law of war military
commissions” such as those established by the original MCA of 2006 and carried forward by the
current proposed amendments).

The need created by that jurisdictional gap was the actual meaning of “military
necessity” until the notion began to be employed by the previous Administration as a
justification for commission procedures that violated the Constitution and Common Article 3 of
the Geneva Conventions. See e.g. Benet, A Treatise on Military Law and the Practice of Couris-
Martial, 6ih ed., Chapter XV, “Military Commissions™) (1868); Winthrop, Digest of the
Opinions of the Judge Advocate (reneral 325 (1880), among other sources. Proof that this
Jjurisdictional problem was the meaning of “military necessity” is provided by the fact that, with
extremely limited exceptions (and none relevant to the present legislation), military commissions
consistently followed the same procedures as courts-martial. Indeed, as the below points
demonstrate, the one thing that the phrase “military necessity” has clearly »of meant is that
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military commissions can deviate from court-martial practice in a manner that violates the
Constitution as a matter of course.

First, for 100 years, it was a cardinal principle of military commissions that they followed
the procedural and evidentiary rules of courts-martial. The conformity of military commission
practice with court-martial evidence rules is particularly telling, because both courts-martial and
commissions followed the common law of evidence. As a result, military commissions, like
courts-martial, imposed an absolute bar on the use of coerced statements and any hearsay that
fell outside the scope of one of the accepted exceptions to the hearsay rule.

By way of example, during the Spanish-American War numerous military commission
trials were conducted in the Phillipines during the Phillipine insurrection against American rule.
These commissions were convened mid-way in the 100 year history between General Scott’s
original commissions and the World War 1l commissions upon which the former Administration,
and now the current Administration as well, relies to justify its approach to commission
procedures. These commissions and their rules were characteristic of the conduct of
commissions during this entire history, and are cited solely as examples. Similar examples from
General Scott’s military commissions and “councils of war” (his name for what we would now
call “law of war military commissions”) could also be cited.

The precedents and rulings from the Phillipine insurrection demonstrate that,
traditionally, military commissions were not only dedicated to remarkable standards of
impartiality and fairness in the face of a bloody and brutal enemy, but specifically committed to
the constitutional values that underlie the common law of evidence, values which are overturned
in the current MCA and proposed Senate bill.

For instance, in one case — involving the murder of five United States soldiers -- a
commission conviction was overturned for failure to abide by the hearsay rules:

“In th[is] case the surprising error occurs of admitting as evidence the report of a
board of officers, which had investigated the cause of disappearance of the
soldiers. . .. Every officer, even of a year's service, should be presumed (o know
that mere writlen ex parte statements are wholly inadmissible as evidence, and
grossly irregular in a capilal case.”

Headquarters, Division of the Philippines, Gen. Order No. 36 (Feb. 19, 1902) (emphasis added).
This statement, from a military commission over 100 years ago, is an embarrassment to the
hearsay provisions of the Senate bill.

The history speaks in the same voice when it comes to the admissibility of involuntary
statements. Such statements were inadmissible under the common law of evidence as inherently
unreliable (this evidentiary rule was the precursor of the modern constitutional requirement of
voluntariness), and, accordingly, military commissions have traditionally been equally vigilant
about the prohibition on coerced statements, requiring proof of voluntariness before they were
admitted in evidence, and being reversed when they failed to abide by that rule. See e.g.
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Headquarters, Division of the Philippines, Gen. Order No. 232 (Aug. 22, 1901), in 2 Charges of
Cruelty, Etc. to the Natives of the Philippines, S. Doc. 57-1 No. 205 Pt. 2 (1902), at 363.

In sum, the actual history and tradition of the military commission stands for something
quite different than how it has been presented over the past eight years. As one commission
summed up its understanding of its role:

“That it is better that many guilty men should escape punishment than an innocent
one suffer is too well grounded in the administration of justice to pass unheeded
by military commissions. So, too, it is better that no person, innocent or guilty,
should be convicted unfairly, in violation of his legal rights and privileges, or in
defiance of the well-established and equitable laws of evidence without which the
evolution of [our] system of law and justice would be impossible.”

Headquarters, Division of the Philippines, Gen. Order No. 365 (Nov. 25, 1901), in 2 Charges of
Cruelty, Etc. to the Natives of the Philippines, S. Doc. 57-1 No. 205 Pt. 2 (1902), at 305.

As against this 100 year-long consistent history of respect for the rule of law and
constitutional values in military commissions, proponents of the controversial and
unconstitutional deviations from court-martial procedure have generally focused solely on two
World War II precedents: Lx parte Quirin, 317 U.S. 1 (1942), and /n re Yamashita, 327 U.S. 1
(1946). But, as the leading historical work on military commissions has definitively
demonstrated, these precedents are historical anomalies. See David Glazier, “Precedents Lost:
The Neglected History of the Military Commission,” 46 Va. J. Int'1 L. 5 (2005). It is worth
noting that, after Korematsu v. United States, 323 U.S. 214 (1944), these are two of the most
harshly criticized of the Supreme Court’s precedents in the past 100 years.

Most important, that criticism has come from the Supreme Court itself, leaving the
precedential status of both cases — at least insofar as they stand for the constitutionality of
military commissions that deviate from the practices of courts-martial in ways that facially
violate the Constitution — very much in doubt. See e.g. Boumediene v. Bush, 128 S.Ct. 2229,
2271 (2008) ("[T]he procedures used to try General Yamashita have been sharply criticized by
Members of this Court. See Hamdan, 548 U.S., at 617, 126 S.Ct. 2749; Yamashila, supra, at 41-
81, 66 S.Ct. 340 (Rutledge, J., dissenting). We need not revisit [ Yamashita and Qurin],
however."); Hamdan v. Rumsfeld, 126 S.Ct. 2749, 2774 (2006) ("We have no occasion to revisit
Quirin's controversial characterization of Article of War 15 as congressional authorization for
military commissions."); id., 126 S.Ct. at 2788-9 ("The procedures and evidentiary rules used to
try General Yamashita near the end of World War Il deviated in significant respects from those
then governing courts-martial.. . . . The force of that precedent, however, has been seriously
undermined by post-World War IT developments. . . . The most notorious exception to the
principle of uniformity, then, has been stripped of its precedential value."); Hamdi v. Rumsfeld,
542 U.S. 507, 569 (2004) (Scalia, J., joined by Stevens, J., dissenting) ("The case [Quirin] was
not this Court's finest hour.").
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Because they are in effect a new system of criminal justice that deliberately dispenses
with protections embodied in the Constitution for well over 200 years, there is little doubt that
any convictions arising from the new military commissions -- especially any capital convictions
-- will be reviewed by the Supreme Court as a matter of course. It is a gamble at best that Quirin
and Yamashita, insofar as they suggest that the fact that the mere invocation of “military
necessity” — especially given the misuse to which that term has been put — will be enough to
justify these kinds of wholesale and (as demonstrated above) unprecedented changes in
American military justice — will withstand renewed scrutiny by today's Court. See e.g. United
States v. Robel, 389 U.S. 258, 263 (1967) (“[T]he phrase “war power’ cannot be invoked as a
talismanic incantation to support any exercise of congressional power which can be brought
within its ambit.”). Congress thus proceeds at its own risk if the discredited history of the World
War II military commissions will be sufficient to uphold the current Senate bill.

(2)  ltis Entirely [llogical to Apply the Rules of “Battlefield Evidence” and
Other Battlefield Conditions to Court Proceedings that Take Place Many

Years and Thousands of Miles Away from the Battlefield

In his testimony before the House Armed Services Committee, VADM MacDonald
suggested that the TJIAGs’ proposed “reliability” test would incorporate the traditional
voluntariness as one factor. That voluntariness factor, however, would be subject to a “sliding
scale,” whereby the further away from the battlefield the interrogation took place, the more
important voluntariness became as a determining factor of the “reliability” test. Specifically,
VADM MacDonald testified, in his view, all statements taken in Guantanamo should be
evaluated under the voluntariness test alone because of these interrogations’ distance —
presumably in both time and location — from the battlefield.

There is a real logic to VADM MacDonald’s analysis of the TTAGs’ “reliability” test, but
it is unclear why he limited this logic to the question of voluntariness alone. In fact, the farther
away in time and distance from a battlefield a trial occurs, the less sense it makes to deviate from
the traditional constitutional norms that govern any other criminal trials in this country. Indeed,
one of the traditional limitations on the jurisdiction of “law of war” military commissions like
those at issue in the Senate bill was the requirement that they actually be conducted on the
battlefield itself and before the end of the war, because that geographical and temporal proximity
to war-time conditions were the only possible justification for those deviations from court-
martial procedure that sometimes occurred in military commissions, despite the general rule of
following court-martial practice whenever possible. See e.g. Winthrop, Military Law and
Precedents 836-841 (2nd ed. 1920); Hamdem, 126 S.Ct. at 2777 & n.29.

These criteria are not arbitrary; they were designed by common law courts to ensure that
military commissions remain the exception rather than the rule of criminal adjudication, and are
limited to only those exigent situations where they are actually necessary to the conduct of the
military’s mission. As the Supreme Court put it, these prerequisites were “designed to ensure
that a military necessity exists to justify the use of this extraordinary tribunal.” Hamdean, 126
S.Ct. at 2777.
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These criteria are thus logical as well as historical. As VADM MacDonald recognized,
the further away in time and space from the battlefield that a trial occurs, the less justification
there is for holding trials conducted as if the bombs were falling and the only evidence available
for use is that obtained, to use his example, by soldiers’ kicking doors down and questioning
enemy insurgents at the point of a rifle. That is hardly the case with respect either to the current
military commissions or the amended versions provided by the Senate bill. In every respect,
these trials will resemble, from the perspective of military exigency or “necessity,” a trial in any
other jurisdiction in the United States.

Thus, MCA tribunals serve a very different purpose than do genuine law-of-war military
commissions. As the Supreme Court has explained the law-of-war commission, “its role is
primarily a factfinding one — to determine, typically on the battlefield itself, whether the
defendant has violated the law of war.” Hamdan, 126 S.Ct. at 2776. That is, genuine law-of-war
commissions are convened only after perpetrators are caught red-handed on the battlefield (as in
Yamashita) or behind the lines (as in Quirin). Its function is thus limited to the relatively
minimal “factfinding” required to assure the military commander (who, being “typically on the
battlefield itself,” is in no position to guarantee more than this) that the accused is in fact subject
to his war-crime jurisdiction and in fact perpetrated the crime. That underlying reality explains
both the extremely brief time period between capture and trial typical of the World War I1
commissions, as well as the far less formal evidentiary and procedural rules employed by
genuine commissions.

The MCA military commissions, by contrast, are held far away from the exigencies of
the battlefield, and long enough after the crime that there is more than enough time — as the
current commission cases amply demonstrate — for traditional law-enforcement fact-finding
techniques, including both traditional law-enforcement interrogations and other more
sophisticated methods typical of modern prosecutions in other American criminal courts. How
and why the logic of the battlefield should apply to proceedings that in every way resemble
ordinary court proceedings in which the Constitution governs is a mystery to which no boiler-
plate invocation of “military necessity” or “battlefield evidence” provides more than a fig-leaf of
an answer.

In short, because there is no logical reason #of to treat military commission trials like the
fundamentally ordinary criminal trials that they are (“ordinary,” at least, in every sense that
matters to the only legitimate justifications for deviation from the Constitution and court-marital
procedure), the Constitution ought to apply to them equally as well as every other criminal trial.
VADM MacDonald’s logic proves more, perhaps, than he intended, but it remains a valid basis
for invoking the entire Constitution, and not just the constitutional proscription against the use of
involuntary statements, once trials are as removed from the battlefield in time and space as the
trials contemplated by the Senate bill.

CONCLUSION

In summary, any revised military commissions statute must provide the defense adequate
resources to ensure trials that produce verdicts that are both reliable and fair to the accused.
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Equality of arms between prosecution and defense must be the norm. The standard of fairness
that should be applied to military commission trials is compliance with both Common Article 3
of the Geneva Conventions and the United States Constitution in full. Any new commissions
system must be one that we would feel comfortable in trying our own servicemen and women for
violations of the law of war. An accused should not be given fewer rights or opportunity to
defend himself by virtue of a prosecutor's choice of forum - that is the antithesis of a “regularly
constituted court.”

Peter R. Masciola
Colonel, USAFG
Chief Defense Counsel
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memorandum) s reguired to rectafy this urjustifiable departure from other American courts’
ptinciple ofa *level playing ficld.” 3

‘Another example of this disparity is the elimination of Afticle 32 hearings under the
proposed bill tsee propesed § 9486(d)1HC)). Such hearings have proved essential in UCMI
courts-martial of American soldiers, not enly as dids to-the defense, buf to the prosecution as
well by demonstrating béfore trial a-lack of evidenes and other weaknesses in the presecition’s
case;and thus making conviction on'the remaining charges that imuch more likely. In my view,
lack of an Article 32 1n Commissions bay substantially eontiibuted to delayed justice for
- detainess and victim family members. In'sum, arestoration of the equalitv of arms™ principle s
essential to making the new Commiissions system sufficiently fair that - in the wotds of VADM
MzcBonald’s testimony at the recent SASC hearing - the American military would feel satlsﬁed
in trying an American service member under ils procedures.

One sign of the need for this change, and for the-other changes proposed inrthe 9 June
memorandum and herein, is the actual data regarding the extraordinary and routine denialof -
expert tesontces to the défense by the (,onvemng Authority (CA) under the current system, &
problem that has been particularly egregious in the-capital cases, Ehave appended-a spread shéet
shewiig this data a5 an exhibit to this memorandum. Of 56 requests submitted 1o CA Crawford
for the employment of expert consultants of Investigatorsto date, she hagdenied 47 of them
{thus approving less than 15% of all requests received), including all twelve requests submutted
incapital cases. These denials include the following:

. denial of requests for micital health experts in 4 capital case in:which the
government. acknowledged that the accused was recelving psychotropic medication and in which
- the military judge had, sua sponte orders.d a hearing 1o detetmine the accused’s competence to .
. -stand trial;

b.- demal of all reguests for investigatorsin Capitak.l‘ cases; and
¢. denial.of all requests for mitigation specia.li‘sfs in caf)ital cases.

Te must banoted thar thess denials of requests fot expetts concem only the mlmmum
resotirces necessary for serious crimingl cases. Hvenaf CA Crawford were replaced as
Convening Authority (4s hasheen requested in certain specific cases) the underlying issue

rethains: this defense office is not adeguately resourced to engage in the:,e extremclv comp!ex
cases, including multiple capital cases. :

From the.outset of tbis Office’s existence, attempts have been made to rectify the
problem of inadequate resourcing. - As the above data demonstrate; those efforts have been”
unavailing, Since'the passage of the Military Commissions Act {MCAY in the fall of 2006; both
the Office of the Chiet Defense Counsel and numerous individual deferise teams; have made
corcerted efforts to obtain the necessaty resources that would-allow our attorneys to-accomp lish
their thissions. These efforts were consistently thwarted by the Convening Authority and her -
office.” Despite our clear delineation, on multiple occasions, of our resource needs, and our
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offersio engagc in'discussions on these thatiers, we were always rebuffed. The response of Ms;
Crawford, BG Hartimann tnd their staffs were consistent—-essentially, “we will tell you what you
will get, and when you will get it, but we wor't tell you when we will tell you.” This approach
Ted to the stranige situdtion in-which the office and individuals with the needs far resources wete
everconsulted on how those nesds could best be met. It was as if our ndeds werz irrelevant.
This approach was applied to: (1) logistics related to travelifiy to- GTMO and meeting with Gur
clients: (2) translator services: (3) intelligence analyst services; and {4) invesligative services.
The.defense was never consulted in the astangements regarding ahy of these four arcas=-even
though we Weré the ultimate “end user’ or custonsers:

The clear legson of this hlslory, and of the:current state of defedise resourcing - which has
been & major factor in the ineffectivensss of the current commissions as fair, just, oreven
efficient methods of conducting criminal trials -+ 1§ that the defense ouglit to be cansulied about
its neads before resourcing decisions are made. - Apast from consultarmn about team budpeting
and résonrces in‘general, the assigiment of translators, interpreters, experts. and mvestigatars to
the defense office without consultation and ‘approvel of these individual service providers will
dievitably result in the types of problems described below. We thuis appreciate your interest-and
opentiess 1o our input in this-regard and believe that it should be'a model for fiiture decision
niaking about the allocaticn of resources 'withjn. the commission system:

fashion the minimyin résource rcqmremems of capxta} and non—caplta defcnse teams I
emphasize that these are minimin requirements; becanse the prevailing professional nomms and *
guidelines deseribed below, as well'as the relevant Supreme Court precedents; make clear that in
cases of particular difficulty or complexity - both of which deseribe virtually sl of the cases
brought to date in:the Commissions - more than the minimum may be necessary.

In the sections that follow these summarics, I then address the justifications for my
specific recommendations. Inparticular, 1 discuss (a) the special résource requirements in
capital cases, including the rieed for qualified capital counsel; niitigation specialists,
investigators, and the probleris posed by the current'abstacles to clieit access for attorneys and
experts thatis required for adequalte capital representation; (b} the special need for adequate
resourcing in the rion-capital cases; which also present obstacles and problems ot found in
typical criminal cases; and (¢} certain other special issues of contern to the deferse, to'wit; the,
pressing need for independent privilege teams 1o help dssess the classification issues that are
endemic o thess cases (especially those involving the HVDs), the abysmal state of the
iranslation and interptetation services currently provided fo the defense, and the problem posed
by the bar on the participation of foreign attomeys.

The minimum resource requirements for 2 capital defense team: A capital defense teatn
that micets current professional Stindards of practice; as'embodied in the Guidelines for.
Appointment and Performance of Defense Counsel in Death Penalty Cases (February 2003
tevision) {“ABA Guidelines™), the Guidelines for the Administration of the Criminal Justice Act |
and Related Statutes (promulg'lted by the Adininistrative Office of the Federal Judiciary and
approved by the Judicial Conference of the United'$ tates) (“A0 Ginidelines™, the
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Supplementary Gmdehms for the Mitigation Function of Defetise Teams it Death Penal ﬂy Cases
{2008) {“Supplemental Guidelings”) and relevant Supteme Court precedents requires the -
following {see ABA Guidelines 4.1 (*The Defense Team and Supporting Services™) and 104
{“The Defenise Team™):

: a,. At least two-defense counsel, one of whor 18 “death qualified” within the
meaning of the ABA Guidelines and “learned in the law applicable 1o capital cases” within the
meaning of 18 1.8.C. §3005. In those vasey in which a death-qualified JAGC member “learned
in‘the faw applicable to capital cases™ is not availdble, then a-civilian “learned coungel™ should
be appointed and funded by-the government to serve inthat role

b. A mitigation investigator, who is'qualified to perform the-duties described in
Commentaty (B) i6 ABA Guideline 4.1 and the Supplementary Guidelines for the Mitigation
Funetion of Deferise Teams in Death Penalty Cases (7008} (“Suppkmemal Gmdehne Y,
sclected by lead defense counsel

A prafessianal investigator trained i and compelent to-perform the special duties
associated with the investigation of death penalty cases pursuam o ABA Guideline: 16,7
{“Investigation”), selected by Icad defense counsel

d. At least one mental healih-expert competent to disgnose and; if necessary, trkekat
mental liealth issugs presented by the client; selected by lead deferise counsel

¢, AR éxpert th the accuséd’s native cultire, selected by lead defense counsel .

£, At least one translator and-interpreter fully competent 16 provide transfation and
iiterpretation services between the client’s native language and English, selecied and/or
-approved by lead defense counsel

g A privilege team

h. ‘When requested by the client, a foreign attorney familinr with the chent's culture
to-serve as o member of the defense team

i, The above individuals should be appointed and/or approved for inding assoon
as polentially capital charges are preferred; such appointment and funding should not wait for the
capital referral. See ABA Guideline 1.1(BY (“These Guidelines apply from the moment the client
15 taken into custody and extend to all stages of every case in which the jurisdiction may be
entitled to seek the death penalty; including initial and ongoing investigation; pretrial
proceedings; trial, post-conviction review, clemency. proceedings and any connected litigation.”)

- Appointrent of two.counsel pursuani to 18 U.8.C.§ 3005 and approval of funding fora.
mitigation specialist, an expert, and required experts upona potentially capital indictment is.the
standard practice in federal courts as well; before the United States Attorney General has decided
whether or riot to seek the death penalty in the case: . See e.g. initial Tunding order in United
States:v. Ghaileni (previously provided under separate eover):
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The minimum fesource recuirements for 4 noncapital defense team:. For the reasons
described below, the noncapital cases present exceptional chatlenpes in comparison to fypical
prosacutions invmititary and-civilian courts because of the extratertitorial niatire of the crimes;
the fact that English is not the accused's native languags, the fact that many if not mest of the
cuitent accused have been subjected Lo abusive treatnient and/or conditions of confinement that
may have affected their méntal health, and the cultutal differences between the accused and the
commission, the prosecutors, and, most importantly, the defense attomeys appointed to represent
them. Foriliese reasons, the minimum Tequirements of an adeqiiate defenise team in a Honcapital
¢ase should consist of the following:

a. Twaodefense counsel, one of whoin'is cxpenenced in complex criminal litigation,
and preferably with experience in defending foreign defendants charged with extraterr itorial
crimes

b. A professional investigator competent to perform the special réquirements of
extraterritorial investigations, selected by lead defense counsel

¢. -A mental health expert competent to: diagnose and; if pecessary, treat mental .
healthi issues presented by the client, selected by lead defense counsel

d..An expertin the accused’s native culture, selscted by lead defense counsel

e. At least one iranslator and interpreter fully éompetem o pravide transiation and
interpretation services hetween ihe client’s native langage and English; selected and/or
approved. by lead defense counsel

1. A privilege team

g, When requested by the client,a foreign attomev familiar with the client’s culture
{0 serve s amember of the dcicme team

h. Because of the complex nature of the case; and in particular because the
iivestigation of the crime is likely to-be difficult and time consuming; all of the.above
individuals should be dppointed and/orapproved for iuudmsz as soonias possible; preferably
when charges are preferred.

The special resources requized in capital ¢ases! I my 9 Jure 2009 memorandum;
explained that resourcing of capital cases under the current Commission system has been:
particutarly unfair, especially when compared 1o the resoureing of comparable cases in federal
cort, where the capital defendant is provided with exceéptional levels of expett, investigative and
other servicesand entitled to'a minimum of two defense counsel, at least one of whom is
“tearned i the law applicable 10 capital eases:” A comparison of the indtial funding
anthorization for the Ghatlani case (which I'supplied to you esclier this week under separate
cover) to the similar capital cases in'the commissions is one indication-of the disparity between
the approdch o capital prosecntions in federal courts and the approach taken (o date in the
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military commissions. T'am grateful that you have reqnested fuirther input on the nature of the
resources required for adequate répresentation In capital cases, and address this issue incthis
section. 1 also-wish to émphasize, however; that while additional resources are a requirement for
adequate representation in capitel commission cases, as T also explained in my 9 June 2009
memoranduin;, the non-capital cases handled by military-counsel inthe commissions also present
éxtraordinary obstacles that make their resourcing a significant problem as well. Taddress the.
reguirement of non-capital defense resouices in & following section.

The basic requirements Jor competent capital counsel;

Training: In your testimony at the Senate Armied Services Comimitte, you mentioned the
rieed for training of military counsel in capital defense. Reguolartraining is'a required component
of a prograny of adéquate capital representation, - See e g Guideline 8:1 (“Training™);
Appointment and Performance of Defense Counsel in Death Penalty Casés:(February 2003
révision) (“ABA Guidelines”). * The ‘?upplumemary Guidelines for: the Mitigadon Fanction of

Defense Teams in Death Penalty Cases £2008) (“Supplementary Guidelines”), which were
farmulated to explicate the sections of the ABA Guidelines related to the special mitigation
function of death penalty team defense; are even more explicit about the need for repulat
training. See:Supplermentary Guideline 8:1(AY ¢ Traimung™): “All capital defense team members
shoutd attend and successtully complete, at least once every vear, a specialized training program
that focuses on the defense of death penalty cases offered by an organization with substantial -
experience and-expertise in the defense of persons facing execution and committed to the
national stendard ‘of pracucc embodied in these supplememal Guidelines and the ABA
Guidelines asa whole.”

There are-a number of excellont traiming programs for capital connsel, including the
annual National Legal and Dafenider Association’s “Life in the Balance” sérinar, national and
regional training seminars organizéd by the Federal Death Pena]ty Resource Counsel, the annual
Bryan R. Schechmeistér Death Penalty College tun by Santa Clara Law School, among others; as
well as'more speciatized training seminats focusing on the special mitigation aspect of capital
defense.” It would be very beneficial to ensure funding for all military counsel and investigators
detailed to capital cases to atténd these seminars as appropriate,

The nesid for death-gualified ¢otinsel “leamed in (He law applicable to capital cases™
Training of counsel with nio prior capital experience; however, Gannot by itself bring the:

* s nioted previcusly, e Supreme Court bas vepeatedly réferfed to the ABA Guidelines as the standard of
proféssional conduct in capital cases: “See Rompalla v, Beard, 45 11:5. 374, 387072005, Wiggins v Smith; 539
LS510: 524 (2003) (“Counsel's conditet similarly felt short of the bﬁd']dd[ds for capital:defense work articulated by
the American BarAssodiation (ABAY - standards to which we long have referred as “guides {o determining what is
reasonable.”™) (quoting Sivicklurd v. Washington, 96613 667, 688 (1984)). - Moreover, the Afr Force Standards:for
Criininal Tustice appeir o Wcarporate the ABA Guidelines.. See TIAG Policy Memorandumi TIS-3, Alr Foree
Standards tor Criminal Jistice (15 06t 2002). The Air Force Standardy were "directly adapted fromithe JABAT
Staridatils:for Crinminal Justice™ and provide; “The followinig chapiers of the 4B Standurds [for Criminal dustice]
apply to Air Force practice, except as indicated orqualified inthie lext . Chapter 4 The Defense Punction Ja. at
Attacheent 1, page 1. The Air Force Standacds apply-to “all military and civilian Tavweyers . vin The Judge
Advoeste General’s Corps, USAF” Afr Force Standards at Attachinent 1, page- 1. :
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adeqiiacy of capital representation in the Commissions into line; with current professional nomms
and standards for adequate capital representation: The federal statute that governs the
appomtment of counsel in federal vapital cases states that the capital defendant is enmlcd ta two
“counsels, “of whom at Teast 1'shall be learied in the law applicable 1o capital cases.” 18.UL.5.C.
§ 3005 - Thie ABA Guidelines; which apply génerally to capital litigation without regard to
jurisdiction, require; infer ulia, that qudhﬁu.d capilal counsel have demonstrated (along with
other skills pertinent to complex criminal Titigation) * substamlal knowledpe and understanding
* of the relevant state, federal and international law, both pmcedm al and substantive, poveining
capital cases.” ABA (xuldelme 5B 2)a)

The niles governing appointment of capital defense counsel in federal court under the
Criminal Justice Act (“CFA™) are the best guide for how to implement the guidelines for eriminal
defense services: These rules are promulgated by the Administrative Office 6f the Federal
Judictary (“AOYY dind aré contained in'the Guidelines far the ddministration of the Criminal
Justice Aet and Related Statutes (as approved by the Judicial Conference of the United States)
(“AD Guidelines”), the document that provides the definitive guidelines for the appointment of
cotinsel aad provision of resources.to the defense in all federal court prosevutions underthe CJ A,
In'thie chapter devoted to federal capital representation, the AQ Guidelines implicitly endorse the
ARA Guidelines relevant to qualifications of capital counsel by requiring that the agency k
recotimending appointment of counsel under the CIA consider; inrer alia, “the qualification
standards endorsed by bar agsscxatmm and other legal ofganizations regarding the quality of
legal representation in capital cases,” and emphasizes that “[cjourts shiould ensure that all
attorneys appointed-in federal death penalty cases are well qualified; by virtue of their prior
defenise expetioncs, fraining and commifment; toserve 4s counsel in this highly specialized and
demanding litipation.” AQ Guideline 6.01(B)(b) & (B). Most to the point; the AO Guidelings
state that “Jojrdinarily, ‘leamed counsel’ (see 18 US.C. § 3005) shoild Have distingwished prior
éxperience in the trial, appeal, or posticonviction review of federal death penalty cases, or
dlstmgunshecl prior experience instate death penalty trials; appeals.or post—conv!cnon rewew
that, in combination with cocepunsel;, will assure high-qiimlity répresentation.” Jd.

At the moment; there are five capital cases’ reterrcd for trialin thesilitary cormmissions,
but only one military and one civilian attomey assigned to the office who even arguably meet the
criteria for “qualified” (ABA Guidelines) or “leamed” (AD Guidelines) counsel. Neithier of
these aftornevs is detailed to any of the capital cases, in part because if they were:so detailed,
‘they could not consult-with and assist e other capital ‘cases without risking 4 ‘conflict of interest:
Nane of the other rmhtarv ¢oumsel i the office qualifies under either standard, inchiding the
military counsel detailed to the-capital cases. Again, this is-no comment on the abilities of these
fine attoraeys; bit a finction of the speciatized natire of capital Htigation and the rarity of such
cases in the military justice system; which has meant the lack of aty opportunity for the
experience necessary to become death«qua.hﬁcd Similar issties have faced the Tudge Advocaie
Generals” Corps of all the military services, DOD and the courts for at least the past twerty yeary
with Tespeet to'the provision of capital defense services af courts-martial. Indeed, the Coust of
Ap peals for the:Armed Fordes has expressly acknowledged the problem, and; significantly,

* There aré actially six Capital dses, bt the referral in of Nashiz way withdrawn afier thie military judge declined
10 grant the: goverment”s motion for a stay pending the vutcome of the Executive Order Task Foree deliberations.
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linked it fo'the special need for mitigation Specialists posed by the dearth of death-qualified
tnilitary counsel. “We note that bécause there is nio professional death penalty bar in the military
services, it is likely that a-mitigation specialist may be the most experienced member of the
defénse team in capital litigation.”  United States v. Kréutzer, 61 M3, 293, 298 n.7 (CAAF
2003). ‘ :

‘The resulting Situation threatens the validity of any convictions and/or death sentenices
obtained under the current system. Tt should be recalled that among the Supreme Court’s earliest
Jecisions on the meéaning of “fundamental due process” under the Due Process Clause - the
constitutional standard that has been endorsed by thé Obama Adrinistration for the new military
conmissions = was Powellv. Alabama, 287 U8, 45(1932), 4 case that held that ineffective:
assistance of counsel in'a capital case violated the Due Protess Clause:

The need for appeintment and funding of gutside qualified capital counisel:  The cument
situation is untenable from the perspective of minimal faimess to'the capital accused as.well as
from the professional’ norms oF capital representation and the dictates of due process: Those
defense teans that have enlisted the support of qualified civilian capital counsel have only been
able to.do 5o salely because of funding provided by outside NGOs, or, in'several cases, by the
generosity of the civilian attorneys themselves, who have taken'on thése cases on'a pro bono
hasis; This situation, whieh is precatieus alréady, is unsustaitable in the long rin becatise of the
exponentially increasing need for attorney time and offort a3 the cases move tito the
inivestigatory, pre-triat-and then trial phases. Al this point, the NGOs cannot {and should not
have to) fund qualified capital counsel at the levels required to fulfill their résponsibilities; and
no dttorney will be able to-devote the tie and expenses required to serve in that mle oA pro
Bono basis:

The only solution that can guarantee that the representation of capital accused does not.
“[fali] short of the standards for capital defense work articulated by the American Bar

Assoctation,” Wiggins v. Smith; 339 U8, 510, 524 (2003), and i commenstrate with the quality
of representation provided 10 capltal defendants in federal courts (as expressed by the AD
Guidelines and contemplated by President Obarma), is either to allow the Office of the Chief
Pefenise’ Counsel to employ the required number of qualified counsel, or, more réalistically, to
contract with death-qualified ¢ivilian counsel on'an as-needed basis in'a manner akin to the
Criminal Justice Act system in fedf.ml court (thie solution that would inkcl} be more cost-
effective in the long rn as well).?

* Tn'the pasty military courts under the UEMI have generally stopped short of authorizing the fnding ofsuch
ourside counse! to-assist inf the defense of ¢apital cases. Nevertheless, thers fs soriie precedent for the practice. See
‘e.g. United States'v. Curlis; 33 M.1. 101, 109 n: 11 {C.MUAL1991) (authorizing furiding of mllltcu‘y defense coungel
“foruse i their discretion toobtain the assistarice of “death qualifi Ted™civilian counsel, to retaln experl consuitants,
or otherwise prepare their case”). Maorsover, a difference in.appr aach to fanding of owside experts is justifed by
thie different purposes afid cortexts of UCNIT courts-mhartial and military commissions, Cotwts- mamal have
traditionally secved the dual purpose of enforéing miliwary discipline and meting oud deserved punishntent, Indeed,
even somie of th' capital provisions.of the UCMT serve both of these purposes. See g Aty 85; 10 U.S.CL§ 885(c)
{crimie of desertion punishuble by death if committed during wiartime); At 90, 10 U.SC. § 890 (willful
disobedierce of Wil cominand of supetior officer punishable by death if compnitted durin g wartime). The
distiplinary aspect of courissmartial reflects the fact that the conricmartial, the trial vounsel, the detailed defense
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Unfortunately; the bill reported out by the Scnate Armed Ssrvices Comimittes arpuably
makes this solution impossible; because the language of § 949a(b)2KC) by its terms only
entitles an accused to a civilian ditormey “if provided at no expense to the Government.”
Rectifying this situation will thus require an amendmient to the SASC bill that provides clear
legislative Innguage creating an exception to the geriéral riife for capital cases and authorizing the
funding of qualificd civilian attorteys o serve as counsel “learned ini the law applicable to
capital cases”™ within the meaning of 18 U.8.C: § 3005, 3

The need for appeintment of mitisation specialists from the mitiation ¢f capital charges:
Another requirement that.must be-safisfied in-order to bring commissions capital defense in line
with current minimum professional standards of capital representation is the iminediate
‘appoimtment of mitigation specialists upon prefemal of capital charges:. By way of comparison,
the Court of Appeals Tor the Armed Forces has held that the denial of a mitigation specialist
violated the Due Process Clause in what may reasonably be called a “garden variety™ capital
case, involving a disturbed American soldier charged with shooting other Americansoldiers on
arl Amistican Atmy base: United Stires v, Kieutzer, 61 ML 293 (CAAF 20053, The vurrent
comntission-capital cases are anything but “garden variety,” involving as they do-foreign, largely
non-Fnglish-speaking accused who have been suliected; by government admission, to-ireatment
amounting 1o torture for periods of months and years, and whose culture, ideology: and
motivation are as far fromi a typical American soldier’s as can be imagined:

The ABA Guidelines require that every capital defense leam be composed of; at
minirm, two atiormeys; an investigator, and a mitigation specialist, at least.one of whom {or, in
the alternative, ‘with the addition of an expert whom) is competent to diagnose mental illnesses
and vther mental health problems. ABA Guideline 4. 1(A)(1) {(*The Diefense Teand anid
Suppotting Services”). The Cormmentary fo Guideline 4.1(B)explains the immediate need for
mitigation services frim the outset of the case, before sy determinations of, for example,

counisel and the accused all share:a ¢ military, culiure:and commitmert {o:the military valaes that ynderliethe:
UCMJ code, -In'that Gontext; it reakes senise to reuire a:spacial showing; as the military. counts have generally done;
{o establish that an additional mon-military attorney is so essential that :pecxai fumding is required o secure the
altorney’s services:. Military conimissions; by contrast; serve solely pumitive purposis, and the'accused share neither
thie values nor the cultire of the court that judges them, the prosecutors who sesk (o have them punished, of the
defense connsel who represent théin.” In this; military commissions are far miote sitilar to federal coutts than they

ave To courts-mastial, and as in federal courts -~ at least in the unique circumstances where the acciised’s life is at
stake = the justification for flie paid retention of tivilian counsel to provide representation that meets the normg of

the: profession when the military defense counsel manifestly cannot; is fally justified:

s Alternatively, the lingiiage of § 949a)2)(C) conld be anjended to state:

“C)Y T bérepresented before a fmilitary comimission by civiliat-Counse! § 2
tothe-Gavarament [pursirant fo regitfations prescribed by ilte Secrerary, 0f Defeme] and b»
either (he defense vontisel detailed or by military-counsel of the accused’s own sefection, it
reasonably available.”

Stich-an amendrient would eliniinate the absclute bar on Funding of civiliat attorneys and perinit the Secrotary to
implemet régulations permmitting sich fanding for vivilian attorneys whn the qualifications of desth-qualified,
“fearned ™ counsel. .
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competence can be:made:

A moitigation: specialist is also an indispensable meniber of the defense team.
throughout all capital proceedings: Mitigation specialists possess clinical and
information-gathering skills and training that mostJawyers simply do not have. ... They
have the clinical skills to recognize such things as congenital, mental or neurological
cotiditions; to unidérstand how these conditions may have affected the defendant’s
development and behavior, and to-identity the most appropriafe experts to examine the
defendant or testify on his behalf. Moreover, they inay be critical to assuring that the
client obtains therapeutic services that render Itim cognitively and emotionally competent
to'make sound detisions-concerning his casel® .

Indeed, the ABA Guidelifies require that “fals soon as possible after designation; lead
Teapital] counsel should assemble a défense team by . seleeting and making any-appropriate
contractoal agréements with non-attorney feain members in suchia way that the tean includes:. . .
at least one mitigation specialist and one fact investigator.” - ABA Guideline 10.4(C)2)a).

Asthie attached exhibit demonsirates, as-administered by the current Convening
Authority the commissions system has fallen woefully short of thig critical requirement. Any
new regulatory regime relating to the resourcing of capital commission cases should conternplate
the right to.the immediaie appoinunent of a miligation specialist at the same fime as the capital
attormieys are authorized:

. The need for appointment-of investieators: hivestigation is'so important to capital
defense that counsel are obliged (6 conduet thorough and indépendent investigations relating to
both guilt and penalty issues regardiess of overwhelining eviderice of guily, client statemeints
eonceming the facts of the alleged crime, or client statements that coubse] should refrain from
collécting or presenting evidence bearing upon guilt of penalty. 'ABA Guideline 10.7:A i
(“Investigation™y; The obligation to investigate at every stage of the proceedings is so
sompelling; counsel must do so even if the client expressly orders-no investigation or no
presentation of evidence on his behalf. d. Investigation for both ghases niust bepin
immediately upon cotmsel s entry into the case, even before ibe prosecution has affirmatively
indicated that it will seek the death penalty. History of Guideline; ABA Guideling 1.1
(*Objective and Scope of Guidelines?). )

Inadequate investigation can amount to'ineffective assistance st counsel. See Williams v
Tavlor, 529 U.8. 362, 395:396 (2000). (notwithstanding fact that trial counsel “competently

© The Supplernentary Guidelines. for the:Mitigation Function of Deferise Tears in Death Penalty Cases (2008)
(“Supplementary Chitdelines”), which were formulated to-explicate the sections of the ABA Guidelines rekited to the
roleof mitigation: specialists, are even more explicitabout the tieed for appoimiment of @ mitigation speciatist from
the outset.of every case.. Supplementary Guideling 1.1(B) states that the mitigation guidelines “apply from the
rioment that counsel is appointed and exiénd o all stages of every ease in which the jurisdiction may be entitled to
seck te death penalfy, including initialand ongaing investigation; pretrial proceedings, trial, appeal, post-conviction
review, comipetency-to-be-iectted proceedings, clemency proceedings and any connected Hitigation.™
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handled the guilt phase of the trial,” counsel’s failure to begin to prepare for sentencing phase
kil a week befote trial Tell below professional standards, and counse! “did not-fulfill their
obligation to-conduet a thotough investigation of the defendant’s background”); 7d- at 415

{0’ Connor; T, concutring) (“counse!’s failure to conduet the requisite, diligent investigation into
his elient’s troubling background andunique personal circumstinces” amounted 16 inetfective
assistance of couasel); ABA STANDARDS FOR CRIMINAL JUSTICE: Standard 4-4. i(a) in
ABA STANDARDS FOR CRIMINAL JUSTICE; see generally ABA Guideline 10.2

A pplicability of Performance Standatds”); cited i Comimentary; ABA Guideline 1.1
{“Objsctive and Scope.of Guidelines™). -

Commentary to the ABA- Guidelines déscribes the proper investigative function 1n detail:

{D]efense counsel must independéntly investigate the circurnstances of the érime,-and all
evidence ~ whethier testimonial, forensic; or atherwise == purporting to incuipate the
clicnt, Toassume the gecuracy-of whatever information the chent may initially offer or
the prosecutor may choose or be compelled to disclose is to render ineffective assistance
of counsel. ‘The defense Jawyer’s obligation ineindesnot only firiding, interviewing, and
serutinizing the backgrounds of potential prosecution witnesses, but also searchmg for
any-other potertial witnesses who might challenge the prosecution’s version.of events;
and subjecting all forensie evidence. to rigorous mdependem serutiny. Further;
notwithstanding the prasecution’s burden of proof on the capital chatge; defense counsel
miay need to investigate possible affirmative defenses -~ tanging from absokire defenses
1o liability (&g, self-defense or insanity) to partial defenses that-might bar a death
sentence (e.g., guilt 6f a lesser-included offense). In addition to-investigating the lleged
offense, counsel must alsa thorouighly investigate all events surrounding the artest,
particularly if the prosecutiorn intends to imroduce evidence obtained pursuant to alleged
waivers by the defendant (e, Inculpatory staterneats or items Tecovered in searches of
the accosed’s homie). Commeritary, ABA Guideling 1:1 (“Objective and Scope of
Guidelines™). '

The ABA Guidelines require that every capital defense feam include an investigator.
ABA Guideline 4. 1(ANT) (“The Defénse Team and Supporting Services™). The prevailing
national standard of practice forbids counsel from shouidering the primary responsxblhw for the:
investigation, in light of the fact that coutisel lack the necessary specialized experience and have
too many: other dutz.e'; Morteover, cotmsel may néed to eall the person.who conducted interviews
of witniesiey as-a trial witness. See generally Commentary, ABA Guideline 4.1(A)(1) (“The
Defense Team: and Supporting Services™).

Excluding defense counsel from the process of recruiting, hiring, and detetirining the
terms of service of investigators runs contrary to guidelines for government contracts for defense
setvices in both capital and non-capital eases: See NAT'L LEGAL ATD & DEFENDER ASS'N,
GUIDELINES FOR NEGOTIATING AND AWARDING GOVERNMENTAL CONTRACTS
FOR DEFENSE SERVICES, Guideline -9 (1984) (“Investigators™) (“No contract clause
should intérfere with the conitracting attomeys selection, supervision, or direction of
investipators.”y.
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The Office of the Chief Defense Counsel uurrenﬂy has assipned military reservasts and
active duty persatinel, séfving one-year assigniments, to act as defense investigators.”. Defense
counsel were given ho oppormunity for inpit as to the number, gualifications, or terms of serviee
of the investigators assigned here, and were conipletely excluded from the process of recruiting;
interviewing, or hiring the current pool of ihvestigators, “As 4 consequence, our current
personmel, while professional and dedicated to their mission, simply do not have the necessary
" quelifications. They are law enforcement officersin their civilian jobs, and have little tono
experience with defense investigation, investigating capital or complex non-capital cases;
operating without badges.or other exedentials, or-condiicting overseas investigations. Nane are
military mtelh gence collectors:

There ate; moreover; significant ethical concerns about the assigninent of investipators to
the defense without defense consultation and dpproval: Some of the curremly assigned
investigators have core from or will go 1o law enforcement positions investigating counter-
terrorism cases, where their job-will be o seek out and investigate the very type of information
about accused terrorists that they would have accessed from serving as-defense investigators.
Each defense counsel has anongolng ethical duty 1o protect privileged information received
from his of her-clent, and the duty extends to information shared with the team investigator. See-
ABRA Guideline 4.1(B)(2) (“Counsel should have the right 1o pratect the confidentiality of
communications with [persoiis providing expert and investigative services] to the same extent as
would counsel paying such persons from private funds.”); see also 2.g . Commentary to ABA
Guideline 10,7 (“Investigation”) (“immediately upon counsel’s entry into the ease appropriate
member(s) of the defense team should meet witli the client to™ discuss facts of case, medical
history, family background, and potential aggravating factors), Regardless of counsels™ faith in
the investigators” adherence to restrictions on violating this privilege, concern that i ihwestigators
‘whor go on- o investigate counter-lerroristy pases for the government might violate this privilege,
perhiaps inadyertently, has had @ chilling-effect on Cv:yuns‘els’ ability toeffectively utilize
investigators, Such violation of attomey-client privilege conld also be grounds foran accused’s.
appeal-of his sentence.

Interference with attorncv-client, mitigation specialist-client. and expert-client
relationships: The federal statute that dictates-the réquirements of counsel in afederal capital
case states that both capital counsel “shall have {Te access to the accusad atall reasonable
howrs.” 18 U:8.C. § 3004, The need for regular, meuningful and rapport-building :
comimunication with the clientis so imiportant to capital defense that the ADA Guidelines devole
. a'special guideline fo describing its contours, ABA Guideline 10.5 (“Relationship with the
Client™): The niced for such rapport-building in s capital case goes far beyond the basic
requirement of keeping the client informed of developments in the case and so on; it is the
relationship of trust itself that is-a key to the tapital defens¢ attorney’s ability to “humianize” the
client o the court and jury (or panel) in such a way that there is'a chance that they will

" Soirie of the capnal cases have utilized the service of a privaté investigator conrtedy-of NGO funding. TWo £a5ES
currently have ongoing services, and one had hmzted service for-a brief perfodof time. lnno situation has defense
counsel incapital or fion-capital had full and ongoing access o the type of i investigative services necossary foF these
Cases.



76

understand, if ot empathize with, the client sufficiently to'consider.a life sentence. Thus, as the
Commentary to-Guideline 10.5 explains; )

Clientcontact must be ongoing, arid nclude sufficient tite spent at the prison to
develop a rapport betweei-attorney wnd.client.” An occasional hurried fnterview:
with the client will not reveal to counsel all the facts needed to prepare for trial,
appeal, post-conviction review, orclemiency. Everif counsel manages 1o ask the
right questions, & client will niot=with good reason--trust a Jawyer who visitsonly

a few times before iial; does ot send or teply to correspondence trva timely
mariner, or refises to take telephone calls, Risalso essential to developa :
relationshipof trast with the client’s family or others on whomt the client relies for
supportand-advice. . .. .. : :

Crverepming barriers fo comimitication-and establishing & rapport with the client
are critical to'effective representation. Even epart from (he need to obtain vital

Cinformation, the lawyer must understand the clieat'and his life histery. To
eommunicate etfectively on the elient’s behalf inniegotiating a-plea; addrossing a
Jury; arguing to-a post-conviction court, or utging clemency; counsel must be able
16 hunianize the defendant; . That cannot be-done unless the lawyer knows the
inmate well enough to be able to convey 4 sense of truly caring what happens:to
him. : : )

And the Commentary coricludes, “the; fallure to-maintain such a relationship is professionally
irresponsible.” :

- Noris the duty to maintain regular and consistent contact with the client and build a
relationship of trust lirnited to-the capital attorey. [tis an accepted norm of capital defense
practice that such defense can‘only be effectiveély carried on by a team that inciudes not only
© capital cpunsel but mitigation speeialists, investipators, and experts (in these cases in particular,
experts i thental health and the cultires of the dccused). ABA Guidelines 4.1.("The Defense

- Teamand Supporting Services?). ‘As the Commigntary to ABA Guideline 10.4 explains, “the
provision of high quality legal representation in ¢apital cases requires a team approach. that
combines the differerit skills; sxperierioe, and petspectives of several disciplings.” Part of the
duties of that téam is o fhaintain that relationship of trust with the client by regular and constant
availability to meet with hitn. The role of the mitigation specialist, in'particular, depends on the
ability o medt. with the cHent on'a régular basis.. As the Commentaey under ABA Guideline 4.1
puits-it, “The mitigation specialist 'often plays an important role as well in maintaining close
contact with the client and his family while the case is pending.. The rapport developed in this
progesscan be the key 1o persuading a clisnt to-aseept a pled to-a sentence less than death.”
Mental health experts-also require sufficient access to:the client to enable them to make the
necessary evaluations. .

To date; these requirements - have been-all but entirely frustrated by the lacation, security

environmient, and classitfication rules to which the clients hive been subject. More than a year
after their capital referrals; not 2 single capital accused has been able-to. meet with a mitipation

13
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specialist, including those for whom mitigation specialists have beeri funded by outside NGOs
(and thus have not been subject to the Convening Authority’s de facto bar on their appointment).
This 1s'4 situation that is inconceivable in any domestic capital prosecution imany yunsdlctmn,
state or-federal.

Moreover, many of these impediments to client access appcax o be based on nothing
inere thait bureatcratic ineria. Defense counsel and experis face barriers to atforaey-client
relationships that are not. based upon individualized justification for legitimate government
concerns,-and that 'will not go unnoticed by courts evaluating the sufficiency of detainees’ access
to-counsel® Barriers that directly impéct attorney/clientand expert/client comminizations
inichade inadequate opportimities to meet faceto-face; a deficiency of franslators and interpreters,
a5 described helow: the lack of ag avenue forthe méaningful discussion of time-sensitive issues;
a pm’nxbn:mn otvapproaching reticent clients directly in theircells; and wnnecessary delays in
transTation of court filings., To put this issue in petspective, the Supreme Court has held that
government interference with the attorney-client ielationship in'a non-capital case is per s¢
réversible error that is not subject to harmless crror analysis. -See Perryv. Lecke, 488 U.8. 272
(1989Y; Geders v. Unifed Stares; 425 U8, B0 (1976). Whether the currert impediments tise to
that level i5-an issue that will certainly be litigated if the current situation continues; apart from
their impact on capital counsel’s ability to meet their professional duties.

Moreover, defense counsel have little or no opportunity to gather essential information
about the detainee’s health and well-being in order to accurately evaluate their client’s mental
and physical condition: They are bared from pmp’crly investigating their clienis’ detention
coniditions and circumstances of treatment, utilizing expert medical assistance th*ough outside
experts or JTE medical persofiiel, or even accessing the detainées’ medical or mental health
fecords, The problem of mitigation specialist and €Xpert acoess in particular has been
compourided exponentially by the over-classification ol detainee information, including the
classification of their own medical records and history, and - in the case of HVDs - gven their
every utteraice; g wafter how teivial. ‘Combined with imdue delaysin the ebtaning of security
clearances by the required mitigation specmhsts and gxperts, this has meant that the members of
the defense teans with the greatest nieed for dccess to the clients and their personal and niedical
histary have been completaly bartéd from access to this information:

The cfitical natire of these impeditients may be highlighted by réference to the Supreme
Couirl's repeated insistence that capital defendants have the right to present the sentencer with ail
mifigating information pertaining to their life history, including their medical conditions, their
miental health, and their past treatiment by prison officials (including; in these cuses, the United
States military and the Central Intelligence Agency). ‘See &.g. Abduwl-Kabir v. Quarterinan, 550
118233 (2007); Locketi v, Ohio, 438 .S, 586.(1980). Should the present situation of blocked

- access o this information continue, 1o say that any resulting cathal convictions obtained, and

certainly any death 'sentences, dre at risk of appeltate teversal is 1o state the obvious.

¥ A% 4 practical matier; even the fallest resouscing of the deferise function will mesn little if counsel and clignt do
wiot have meaningful access. For this reason; this letter touchesupon the problem of interference with aftomey-client

 relationships dt Guantaname within the context of the adequate provision of résources, and Erespeetfully coquest the
Fight 10 reservie the opportunity to disciss this issie with you at greater length'in the near future.
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Finally, the inability to investipate the client's mental health and medical needs
compounds the lagk of dn avenue for remedies for the client’s problems, which itself hag an
cxtiemely adverse effect on counsel’s ability to build the required relationship of trust. A
defense counsel’s impoteree in the face of his or hex cliént’s.overwhehming: coneent about Liis
day-to-day needs levies 4 tremendous blow agamst their relationship, with realand tasting
inpact on the detainee’s right to access to coun:.el

The need for resources in the now-capital eases:

As T explained in the 9 June memorandiimg all-of these cases, nnnvcapltal anid capital

alike; share certain characteristics that make them exceptional, itisofar as they invalve non-

English-speaking defendants, alleged extraterritorial crimes; the need for significant expert
Assistance in cultural and psychological matters, and intetnatiodal tavel for investigative
putposes. In the'9: June memorandum; I suggested that comparable noti-capital cases brought in

- federal court would receive erihianced defense tesourees, and that that snhanced resourcing onght

10 set the standard for the non-capital commission cases as well.. Here ['would like to-re-
emphasize and expand on that point by refetence to actual fedesal court fusiding rules and
practical realities.

The AQ Guidelines for the funding of the defense in noneapital federal ¢ases have special
provisions that recognize that certain types of cases are in fact exceptional and the ordinary
guideline funding maximuris should not apply fo them,  This, for example, the AQ Guidelines
permit the appointrient of an additiotial attomey and a corresponding increase in the maxirum
allowable compensation under the CJA “{ijn an extremely difficult case where the court finds it
in the interest of justice.™ AQ Guideling 2: 11(B). Similarly, the AD Guidelines provide that the
case compensation maxinium may be exceeded “in cages involving extended or complex
representation,” AQ Guideline 2:22(8)(3); and that the ordinary fimitations ot CJA payments for
inivestipative, experl and other services may be exceeded whre “necessary to provide fair
compensation forservices of uh unusual character or dutation.™ ' AQ Guideline 3.02(A):

Aty request; en attomey in my office vontacted M. Steven Asin, Deputy Assistant
Direetor of the Defender Services Division of the Administrative Office of the Federal Judiciary
1o discuss these provisions, M. Asinconfirmed that the types of cascs involved inthe
eommissions = nvolving non-English speaking defendants, alléped extra-territorial crimes, the
need for translation and interpretation services,and special experts in cultural and/or mental
health matters -- ar¢ the types of “extremely difficult cases,” “cases involving extended or
complex representation,” and “servites of an unusual character or duration” that would faJl
within the above provisions.

* Military coiinission procedutes kave even affirmatively prevented defense counsel ffom providing ‘information to
the Sectétary of Defense and his staft for thie purposes of the teview of conditionsof confingment ordered by the
Commander in Chief. By excluding defense-counsel frofn the process of ensuring humane conditions at

Gi no; the go ormiponnds the risk of violating Qonsnmtmnal and-international sandards for humane
conditions of cotiterment. ’
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The same attorney also contacted and spoke with Mr. A, T Kramer, the Chief Federal
Defender of the Washingron, DC; Fedetal Défender office. Mr. Kramer's-office has-unusvally -
extensive experience with ceiminal cases involving alleged extra-territorial crimes with foreign
and non-English:speaking defendants becatise of the special venue provisions of the Tederal
criminal code, which provide that, in general, extraterritorial crimes may only be {ried in the
federal district in which the defendant first arrives in'the United States or it the Federal District
Court for the District of Columbia, see 18 1U.5.C. §3228. According to. Mr: Kramer, the defense
of a]legcd —mncapital xtraterritorial Crimes involving foreign defendants rcqm’res “inordinate
resoumes” of bis office; including both funds and attomey tine. He pointed ini particular to the
fact that, i general; withesses were located overseas, which required overseas investigation by
atioeneys and investigators; the need for translation and inferpretation services, and eultural.
experts. He also noted that in such cases the government also croployed special experts fo
explain fo the court and jury the wnfamiliar aspects of the case; which thus required: the defense
v retaity Ity own experts to consult and testify inresponse.

Tt isithus clear hoth ‘as a-matter of policy and of practice that even the noncapital
comigsion cases require significant defense fesources to allow for a fair trial, resources that, to
duife; have been provided at very best in a sporadic and inadequate manner--and then,‘all too
often dnly asthe result of pro bono assistance provided by larpe faw firms (as happened in
Hamdany or by NGOs,

Inadequate provision of translators-and fnterpreters: - In both capital and noncapital cases;
defense counsel are hampered by diffictlties associated with obtaining translators and
interpreters because of limits on the available pool and anomalies in the contracting system.
Again, all.of the siccused are foréign nationals and none of them claimn English as their native
language. Defense counisel must have access 1o quality defense linguists in order to properly
communicate with their clients and to translate lepal doctments for them to read. Counsel have
Sometimes gone without itnerpreters; relying on the Timited abilities of some of the detainees to-
speak Friglish: At times, counsel have been forced to choose between forgoing interpretation or
sharing an interpreter, who is then handling privileged information from multiple teams, creating -
thie- potential for conflicts of interest.

; Drefense attorneys incapital ¢ases have found it to be almost impossible to-communicate
Lhe volumeé of inforrmation necessary o allow their respective clients to make informed decisions: -
as to how to proceed {or; in the vases where ihe clients are pro se; for the attomey to have the
information necessary to assist the detainee). Badly translated docurnierits have resulted in
confusion on numerous occasions; and defense counsel have been forced to-seek continuances
while they worked'to et documents properly translated. Irmust be noted that the government
hias yet to deliver miuch of the discovery material it has proraised. - The existing problem will
increase exponentially as many (if not ali)-of these documents will require translation:

Substardard interpretation has also-been a problem during hearings. - Conmission
triterpreters are unable to provide adequate simultancous interpretation, and even'defense counsel
with substantial experience working with inferpreters have beén repeatedly interrupted with

*cautions that they need to speak more s!owly so that the translators can keép up. On inore tan
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one occasion in hearings with multiple accused; & detainee whio spoke English as a nofi-native
© Ianguage noted when the court interpreter was niot property translating the statements of a ‘co-
accused. Such examples would be comical were they not so egregions.

Lack of a privilepe team: The defense is further hampered by the CA’s refusal to appoint
privilege teams to assist defense coinsel in the review, handling, and digsemination of the
enormous amount of classified information involved in military commission cases: Such
privilege teams ‘are routine in 1. S: District Court: -On 29 May 2008, COL Steven David, JA,
USAR; then Chief Detense Counsel.of the Offfce of Military Commissions, submitted:a request
for the establishment of a “privilege team™ to accomrmodate the mission of defense ¢counsel. This
request was enthusiastically endorsed by the Staff Judge Advocates from 1.S: Southern.
Command and Joint Task Force Guantanamo, who hoted that' such a teand wag already ifr place

“and functionizg in support of civil habgas corpus petitions fi led on behalf of detainees. This
reguest Has been denicd on inors than ‘one otcasion:

Instead, the conmtisstons: function with a Court Security Otficer (CSO) system, in which
a great deal of information, including all statements of the accused in HVE cases, is
presumplively classified at'the Top Secret/SCI level. Thie CSO regime provides tio inherent
authority to-overcome the TS/SCI presumptions:  Privilege teams, unlike CSCYS80 regime,
would provide a mechanism for overcoming the presumptios.

CA Crawford"s refusal to grant privilege teams has done:more than ddd a tremendous
burden to the-defénse’s work.  Despife theit requests for definitive guidance, defense counsel
have been left to: guéss at the classification status of materials they sought to- disclose 1o experts
or-filein pleadings in the Commission. Asa résult, counsel operate with great uncertainty and at
personal peril: Defense coumsel have actually been thredtened with prosecution for alleégedly
mishandling information that they believed, it gaod faith; Was pot classified or subject to lower
classification restrictions—and which was handled in accord with instructions defense counsel
sought; and teceived; from the Court Security Officer (CSO): This constant threat of personal
Hability affects all defense counsel handling classified information, particularly those dealing
wilh‘infortnation classified at the highestlevel, This chilling affecthas & substantlai 1mpact on
thie accuseds™ right to the adequate assistance of counsel.

Permitting foreign attorneys to appear as defense counsel before military comiissions:
The SASC bill maintains the requirement under the MCA of 2006 that civilian covnsel must bea
United States citizen-to appear before the commission, Proposed § 949¢(b)(3)(A), That
requirement iniposes an unnecessary hardship on many accused who, based on their cultural
background or prior experience with American mmilitary and/or civilians working for the United
States government, find it ditficult to'develop the requited refationship of trust to establisha
workable attorney-client relationship. Just as it would be fundamenitally unfair to require that an
Americai soldier who had been captured, abused, and then charped is an enenty cowrt dcceptdn
attorhey that he understandably identified with his abusers, it is'equally unfair to expect the same
from the aceused charged before the-commissions: Accordingly, the SASC bill should be
aniiended fo eliminaté the requirement of United States citizenship, or bar membership ina U.S.
jurigdiction, as & condition of representing acoused.
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This articulated standard of choice of counsel for:a crivhinal defendant:is not novel in
Americanjurisprudence:. Uniformly; the Federal Circuit Courts have held a “defendant’s right ta
counsel of his choice includes the ri ght to-have an out-of-state lawyer admitted pro hac vice!
Uniited States'v. Lillie, 989 F.2d 1054, 1656 (9 Cir. 1993); see alsé United States v.-Nolei, 472
F3d 363 (5th Cir 2006); United States v. Gonzales-Lopez; 399 Fi3d 924 (8th Cir 2005): United
States v Walters; 309.F. 3d 589:(9th Cir 2002); Uniited Stafes vi-Collins; 920 F.2d 619 (10th Cir:
1990); Fubler v, Diesslin, §68 F.2d 604 (3vd Cir. 1989); United States v, Panzardi Alvarex; 816
F2d 813 (Ist- Cir. 1987); I re Livent, 2004 WL 385048 (S.DNLY. 2004); Ohiv v Wyandoite
Cheni. Corg., 401 U.S. 493:(1971); R.C. M. 502(D)Y3)(B). See alsa Soriano v Hoskén; 9 MJ.
221, 222 (CMA 1980); United States v: Nichols; 8 U S.C.MLA. 119,125 (1957).

Moreover, the prevalénce of foreign attorneys, especially in cases dealing with foreign
defendants and foreign or infernatiotial law is such that the ABA has issied model ruleés for the
temporary admission of foreign lawyers, Conumission on Muhx_) urisdivtional Practice,
Temporary Practice by Foreign Lawyers, Report 2013 (2002): Tn‘addition, the Suprete Court of
the United States makes specific provision for the admission-of foreign attomeys pro hue vice,
U.S.SUR.CT.R,, Rule 6.2. Even the Rules of Courts-Martial contemplate represéntation by “any
lawyer who is authorized by a recogmzed licensing authotity to practice law and is found by the
ilitary judge to bequalified to réprésent the aceused upon a showing 1 the satisfaction of the
military judge that the connsel has appropriate training .. ™ R.C.M:502(D)(3)(B).. Qualitied
foreign attorneys have traditionally acted as coutisel in military proceedings. See Soriano v.
Hosken,'9 M.1. 221, 222 {CMA 19803 (“It is the:military judge assipned to & court-martial who
must make the determination whether [a foreign] Tawyer is minimally qualified to act as civilian
counsel. ™), By way of historical precedent; even foriner members of the Nazi party served as.
defense counsel in'the law=of-war proceedings convened 1o try the Nazis following WWIL See,
.0, JOSHUA GREENE, JUSTICE AT DACHAU 41 (Broadway Books 2003). A blanket
exclusion of foreign attorieys thus serves no'comy pelling interest, and there is no basis for
departing from the established military practice permitting the admission of foreign atmmeyq 0
act pro hac-viee before militaty Lnbunals

I siminary, past experience hasdemonstrated that either theough additional internal
resoureing, or through contract mechanismis, the Office of "inlitary Commuissions - Defense
should be resourced with conipetent, zealous counsel experienced in complex litigation:
Gerierally there should be two deferise tounsels per case, and ‘where the death peralty is at issue
there should be & minimum of two Sounsels at government expense. with at Teast one quialified
under the ABA Guidelines. Paralegals; intelligerice analysts, investigators and
transtatorfitterpreters should have the appropriate comesponding qualifications to practice in this
demanding mlti-dimerisional teamy environment. Appropriaté mental health; culrural-and other
appropriste qualified experts should be resourced when charzes are preferred. Foreign attomeys

“frothan actused's country of culture shiould be‘aliowed to practice when qualified. Defense
privilege teams are essential, and must be established as a matter of practice.. Equality of arms
anid equal access to evidence and Witnesses should be the standard. ‘Article 32-type hearings dre
recommended. The present Convering Authority systeny should bz overhauled and the
resourcing of the defense mission should be based on federal standards of practice for defense
fesourcing: Finally; the principles of fatmess; justice; due process and Common Article: 11}
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require that'in any-new or révised Military Commissions system, these minirtms requirements
of adequate deferise resourcing are miét -Arn accused should ot be given fewer rights or
oppottunity. to defend himself by vittue of a prosecutor’s choice of forum-~that is the: antithesis of
a"regularly constituted court.”

Very respectiully,

Peter B Mascmla
Colonel, USAF-ANGUS
CHief Defense Counsel

Aftachments:

1. Expert Requests filed by OMC-D Coungel toithe Covvening Authority, dated 8 July 2009
2. Letter fram Col Peter R. Masciola; Chief Defense Counsel, OMC; to Mr. Jeh Johnson,
‘General Counsel of the Depmmem of Defense; and Mr. Eric Halder, Attorney General of (he
United States, dated 9 June 2009, Re: Reguest for Adequiate Resources

ce:
Mr. Paul Koffsky
LG Scott Black
it Gen Jack Rives
VADM Brice MacDonald
BGen JTames Walker
Colonel Mark Martins
Mr: Brad Wiegmann
Me: David Krig
AG Fric Holder
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EXHIBIT B
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EXHIBIT C

DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEF DEFENSE COUNSEL

1600 DEFENSE PENTAGON
WASHINGTON, DC 20301-1600

June 9, 2009

MEMORANDUM FOR ATTORNEY GENERAL OF THE UNITED STATES
GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE

SUBJECT: Request for Adequate Resources

I am writing as The Chief Defense Counsel on behalf of the Office of Military
Commissions-Defense in response to requests for suggestions from the defense regarding
changes in the process afforded to the accused currently charged in cases before the military
commissions. As you may be aware, I do not represent any accused; rather, I write solely in my
capacity as the official charged with the duties to “facilitate the proper representation of all
accused referred to a trial before a military commission” and to “take appropriate measures to
ensure that each defense counsel is capable of zealous representation.” Regulation for Trial by
Military Commission §§ 9-1(a}{2) & (8).

In that capacity, I will address an area critical to ensuring any system of trials going
forward will meet the standards of fairness contemplated by the President’s Executive Order and
his other recent statements about the new military commission system: adequate resourcing of
the defense. Regardless of its other procedures, no trial system will be fair unless the severe
deficiencies in the current system’s approach to defense resources are rectified.

Fair trials require adequate resources for the defense to perform its constitutionally
mandated function: It is imperative that any effort by this Administration to make the
commissions process more fair must address the problem of resources. Adequate resourcing of
all defense teams, capital and non-capital, requires recognition of the special needs in these cases
for adequate access to competent translation and interpretation services; retained outside experts
‘on psychological, cultural and other issues; and other resources required to investigate and
defend non-English-speaking accused in multinational cases.

The correct standard for provision of resources: The Uniform Code of Military Justice
guarantees that the defense “shall have equal opportunity to obtain witnesses and other evidence™
as the prosecution. Art. 46 (10 U.S.C. § 846). The Criminal Justice Act, which governs the
provision of expert, investigative, and other services to the defense in federal court prosecutions,
guarantees that all such services “necessary for adequate representation” shall be provided by the
government to defendants unable to pay for them. 18 US.C. 3006A(e). By contrast, the
Military Commissions Act of 2006 mandates only a “reasonable opportunity” to obtain witnesses
and evidence — neither an “equal opportunity” nor the services “necessary” to obtain “adequate™
access. 10 U.S.C. § 949j(a).

O
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Whether because of this language or for other reasons,' to date the accused have
consistently been denied needed resources or, at best, have obtained these resources only after
long delays and time consuming litigation that would not have been necessary in a minimally fair
system.

The standard for provision of resources should therefore be brought in line with the
language of Article 46 and the Criminal Justice Act. Whatever language is used, the baseline
standard for the provision of expert, investigative and other resources should comport with the
practice in federal courts for cases of similar complexity and needs. Executive Order 13492 and
subsequent statements by the President and the Attorney General establish federal court
procedures as the benchmark of fairness for these prosecutions, with individual accused to be
tried under other procedures only on the basis of some special necessity. Whatever special
necessity may require different procedures in those cases, that necessity cannot justify denying
these accused the same resources they would have in federal court and the same opportunity to
make their defense. Federal court practice in comparable cases — involving non-English-
speaking defendants, alleged extraterritorial crimes, the need for significant expert assistance in
cultural and psychological matters, and international travel for investigative purposes — ought
therefore set the standard, No other arrangement can satisfy the President’s intention to bring
military commissions “in line with the rule of law” and to ensure that the commissions are a
“fair, legitimate, and effective” alternative to federal court prosecution, rather than serving as a
de facto dumping ground for accused that the government decides to treat less fairly than others.

Fair procedures for obtaining resources: For similar reasons, the procedures by which
these resources are obtained ought to comport with federal court practice. In particular, there is
no basis for allowing the prosecution advance notice of the resources that will be provided to the
defense, much less the right to contest the defense’s need for those resources. That is the
practice in courts-martial, where the military is often able to provide its own experts to aid the
defense, and where a convening authority is ordinarily not an attorney, not steeped in the case,
and has competing operational obligations which require him to rely heavily on trial counsel for
input. Moreover, military commission trials have 2 more limited purpose (retribution and
punishment) than traditional court-martial practice (which includes the purpose of maintaining
good order and discipline in the military), and do not involve American service members who
share the cultural and professional background of the military’s experts. To the contrary, for the
commission accused an affiliation with the American military is generally an enormous
impediment to the open and free communication that is critical to expert assistance.

For all of these reasons, the practice of giving the prosecution input on defense resources
makes no sense whatsoever in the context of these cases. Nor is there any justification for
allowing the prosecution a preview of defense strategies that this practice allows. We already

! No standard, no matter how generous or fair the language and intention, can guarantee a fair defense if
the administering is done in an unfair manner. Decisions by the Convening Authority in response to reasonable
requests for resources in virtually every commission case have been unreasonably unfair by any measure. In light of
these problems, selection of a Convening Authority (or equivalent position) in any new system will be a critical
decision, one in which detailed defense counsel ought to be given a voice.

2
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know of more than one case in which we suspect the prosecution and other government agents
have taken advantage of information about proposed defense travel and investigative efforts to
cither (1) attempt to change or delay defense investigative efforts; and/or (2} change or expedite
government investigative efforts. In short, the defense should have the right to make all requests
for expert, investigative and other assistance ex parfe, both to the Convening Authority (or
similar position within the new system) and to the judge who presides over pretrial and trial
proceedings. All federal criminal defendants are expressly granted this critical procedural right.
See 18 U.S.C. § 3006A(e)(1)(“Counsel for a person who is financially unable to obtain
investigative, expert, or other services necessary for adequate representation may request them in
an ex parte application.”). The accused in the new system should have it as well.

Capital cases: Resource problems in the current commissions system have been
particularly egregious in the capital cases. Federal law, both statutory and constitutional,
recognizes that capital cases present exceptional issues and require significantly more expert,
investigative and other services than do non-capital cases. Most importantly, federal law has
long guaranteed to every federal capital defendant at least one defense counsel “learned in the
law applicable to capital cases,” and currently entitles capital defendants to two attorneys, one of
whom must be so “leamed.” 18 U.S.C. § 3005.7 This requirement has been fleshed out by
American Bar Association Guidelines for the Appointment and Performance of Defense Counsel
in Death Penalty Cases (Feb. 2003 Ed.)> The ABA Guidelines were drafted “to set forth a
national standard of practice for the defense of capital cases in order to ensure high quality legal
representation for all persons facing the possible imposition or execution of a death sentence by
any jurisdiction,” including “military proceedings, whether by way of court-martial, military
commission or tribunal, or otherwise.” Id. at 919, 921. A rule similarly guaranteeing at least
two counsel to capital accused in the new system, one of whom is “learned in the law applicable
to capital cases,” is critical to bring the military commissions in alignment with the current
consensus about what is required to provide effective defense representation in capital cases and
to avoid the likelihood that the federal courts, exercising habeas jurisdiction, would not set aside
any capital verdicts obtained.*

2 18U.8.C. 3005 provides:

Whoever is indicted for treason or other capital crime shall be allowed to make his full defense by
counsel; and the court before which the defendant is to be tried, or a judge thereof, shall promptly,
upon the defendant's request, assign 2 such counsel, of whom at least 1 shall be learned in the law
applicable to capital cases, and who shall have free access to the accused at all reasonable hours.
In assigning counsel under this section, the court shall consider the recommendation of the Federal
Public Defender organization, or, if no such organization exists in the district, of the
Administrative Office of the United States Courts. The defendant shall be allowed, in his defense
to make any proof that he can produce by lawful witnesses, and shall have the like process of the
court to compel his witnesses to appear at his trial, as is usually granted to compel witnesses to
appear on behalf of the prosecution.

See, e.g., The Guiding Hand of Counsel: ABA Guidelines for the Appoi and Performance of
Defense Counsel in Death Penalty Cases, 31 HOFSTRA L.REV. $03 (2003).

4 See e.g. Rompilia v. Beard 545U S. 374, 387 n.7 (2005); Wiggins v. Smith, 539 U.5.510, 524 (2003)
(“Counsel's conduct similarly fe!l short of the standards for capital defense work articulated by the American Bar
3
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There are currently five detainees facing capital trial by military commissions. Not one
of the ten military lawyers assigned to their cases meets the minimal ABA standards (a simple
function of the fact that capital cases are rare in military justice practice). Rather, the defense
teams have informally associated with qualified capital counsel funded through NGOs. This
situation is unstable at best — it is far from clear that the NGOs will be able to continue to fund
the “learned counsel,” especially if the cases proceed to trial. More important, it is flatly
inconsistent with the notion that these accused are being treated as fairly as the accused who are
sent to federal court. I respectfully submit that The United States should not rely on funding
from outside sources to ensure fundamental fairness to individuals whom it may potentially
execute. To the extent that qualified capital counsel are not available in the Office of the Chief
Defense Counsel, they should be retained and funded by the United States Government at the
current Criminal Justice Act rate for capital attorneys, as is done in every federal capital case.

Very respectfully,

(i i e

Peter R. Masciola
Colonel, USAF-ANGUS
Chief Defense Counsel

cc:

Mr. Paul Koffsky

LTG Scott Black

Lt Gen Jack Rives
VADM Bruce MacDonald
BGen James Walker
Colonel Mark Martins
Mr. Brad Wiegmann

Association (ABA)-standards to which we long have referred as ‘guides to determining what is reasonable.”)
(quoting Strickland v. Washington, 466 U.S. 667, 688 (1984)).

4
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EXHIBIT D

Case 1:98-cr-01023-LAK  Document 748 Filed 06/25/2009 Page 1 of 1

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

UNITED STATES OF AMERICA, * EX PARTE ORDER
-against- Slg 98 Cr 1023 (1.AK)
AHMED KHALFAN GHAILANI,
Defendant.
X

Kaplan, United States District Judge
Upon the indictment of Ahmed Khalfan (thailani, a defendant in the above captioned
matter, for capital offenses, good cause having been shown and to prevent any delay in retaining those
expert and other providers whose participation is necessary to commence preparing the instant case;
IT IS ORDERED THAT:
1. Prior to submitting a formal case-budget on Excel spreadsheets, Mr. Ghailani is

authorized to retain the following service providers [or the hours and at the rates

indicated.

A Investigator 200 hours $125 per hour

B. 1 Paralegal 200 hours $35-850 per hour
C. 2 Lawycr Paralegals 300 hours cach $80-$90 per hour
D. 1 Associatc (CJA) 300 hours S110 per hour

E. Mitigation Expert 300 hours $100 per hour

F. Interpreter 150 hours $100 per hour

2. CJA Lead and/or Learned counsel, are authorized to expend up to 300 hours each at

$175 per hour, prior to submitting a formal Excel spreadshcct budget.

Dated: New Yo;k, New York
June k L2000

850 ORDERED),

s
ZUSDCSDNY . i atfs District Judge Vk—/

DOCUMENT
ELECTRONICALLY FILED
% DOC#:
I DATE FILED #:

Mr. NADLER. Thank you, Colonel.
Major Frakt?
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TESTIMONY OF MAJOR DAVID J.R. FRAKT, USAFR, LEAD DE-
FENSE COUNSEL, OFFICE OF MILITARY COMMISSIONS—DE-
FENSE

Major FRAKT. Thank you, Chairman Nadler, Mr. King, Mr.
Delahunt. Thank you for the opportunity to testify here today.

And I particularly appreciate the comments of Chairman Nadler
regarding my client, Mohammed Jawad, and the injustice that has
been done to him.

And I did want to inform the Committee that earlier today in the
Federal district court Judge Huvelle, with the acquiescence of the
Department of Justice, granted the writ of habeas corpus and or-
dered Mr. Jawad to be released after notifying Congress in accord-
ance with a provision of the Supplemental Authorization Act from
earlier this summer.

So after nearly 7 years, my client, an innocent man, a teenager,
an adolescent boy who was brought to Guantanamo on the basis of
tortured statements, will soon be free.

How did we get to this point? How is it possible that such a thing
could happen in the United States, that justice could be delayed
and denied for so long?

And his case is a useful example of why we need to carefully con-
sider whether we should continue with military commissions and,
if so, why they need to be drastically reformed, far beyond what
Ras been approved in the Senate National Defense Authorization

ct.

We have to go back to the original purposes of the military com-
missions under the Bush administration. The purposes there were
not to provide fair trials, not to provide American justice.

Actually, they represented an abandonment of the rule of law
that was necessitated by the abandonment of the Geneva Conven-
tions, the approval of coercive and abusive interrogation tech-
niques, the abandonment of the standard of humane treatment, the
refusal to recognize people as POWs or to afford tribunals to those
where there was a dispute.

The decision to create a legal black hole at Guantanamo, where
no one was entitled to challenge the basis for their detention, no
one was entitled to counsel, no one was entitled to access to the
courts—that was the context and the milieu in which original mili-
tary commissions were created.

And of course, ultimately they were struck down by the Supreme
Court. But then the Military Commissions Act of 2006 was rushed
through Congress with minimal thought, minimal consideration, to
what really needed to be done and whether there really was a need
for these.

The Obama administration has talked about military commis-
sions being a suitable forum for law of war offenses, and I agree
with that. They are a legitimate forum for law of war offenses. But
what gets left out of the debate is that there are virtually no law
of war offenses to be tried.

If you look at what people have actually been charged with, they
are charged with material support to terrorism, terrorism, con-
spiracy and spying, all non-law-of-war offenses, all offenses which
are not—do not appear in the War Crimes Act, do not appear in
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the Rome Statute of the ICC, have not traditionally been law of
war offenses.

The things that do look like law of war offenses, such as killing
civilians or murdering civilians, did not occur during the armed
conflict. I have been in the United States Air Force since 1995. I
was on active duty until 2005. We were not in a state of armed con-
flict prior to 9/11.

And so we have a false premise that we are trying terrorism
crimes—attack on the USS Cole, attack on U.S. embassies in Afri-
ca, and 9/11 itself—which were simply crimes—mass murder, hi-
jacking. We don’t need military commissions for those offenses.

So go ahead and reform the military commissions, and create
ones that are limited to law of war offenses and provide a fair trial,
but there is not going to be anybody to try.

Thank you.

[The prepared statement of Major Frakt follows:]
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PREPARED STATEMENT OF DAVID J.R. FRAKT

Prepared Testimony to the Subcommittee on
the Constitution, Civil Rights and Civil Liberties
Committee on the Judiciary
United States House of Representatives
July 30, 2009

The Military Commissions and the Abandonment of the Rule of Law
By David J. R. Frakt, Lt Col (s¢l.), USAFR' *
I. Introduction

Chairman Conyers, Subcommittee Chairman Nadler, Ranking Member Sensenbrenner, members
of the Subcommittee, thank you for giving me the opportunity to testify on this important
subject, a subject with which [ have been deeply engaged for the past couple of years.

The purpose of this hearing, as I understand it, is to consider whether military commissions are
an appropriate, legitimate forum for prosecuting suspected terrorists and war criminals currently
detained at Guantanamo Bay, Cuba, and other individuals who may be captured in the ongoing
conflict with Al Qaeda and the Taliban. Assuming the answer to be yes, or that, regardless of the
answer, military commissions are likely to continue to be utilized, a further purpose of this
hearing is to determine what changes should be made to the Military Commissions Act of 2006
(MCA) to ensure that military commissions are regularly constituted courts which comport with
our international treaty obligations, the law of war and the due process requirements of the U.S.
Constitution. More specifically, are the amendments to MCA included in the Senate version of
the 2010 National Defense Authorization Act sufficient to address the shortcomings of the MCA
as enacted, or are more or different changes required to ensure that military commissions will
provide fair, just trials which will withstand court challenges on appeal and be accepted as
legitimate by the American public and the international community?

Before I answer these two critically important questions, let me first briefly explain my relevant
experience which qualifies me to try to answer these questions. After graduating from Harvard
Law School in 1994, and clerking for a year for the Honorable Monroe G. McKay of the U.S.
Tenth Circuit Court of Appeals, I received a direct commission into the U.S. Air Force Judge
Advocate General’s Corps. | served on active duty from September 1995 to April 2005. During
this time, my primary practice areas were military justice and international and operational law.
In the spring of 2005, I transitioned into the Air Force Reserves, and started a second career as a
law professor. At Western State University College of Law, I have taught criminal law, criminal
procedure, evidence, professional responsibility (legal ethics), and a seminar on international war

' Lead Defense Counsel, Office of Military Commissions-Defense and Associate Professor of Law and
Dircctor, Criminal Law Practice Center, Western State University College of Law, Fullerton, California.

? The views expressed herein are my own, and do not reflect the views of the Air Force, the Office of
Military Commissions, or the Department of Defense.
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crimes, all courses which proved highly relevant when | was mobilized to active duty in April
2008 to serve as a military defense counsel with the Office of Military Commissions, Office of
the Chief Defense Counsel. In the fall of 2008, I taught a seminar as an adjunct professor at
Georgetown Law Center entitled “Terrorism as a War Crime: Military Commissions and
Altemnative Approaches™ as part of their National Security Law program. In 2007, T began an
intensive study of the Military Commissions Act of 2006 and the implementing regulations
published by the Secretary of Defense in the Manual for Military Commissions (which includes
the Rules for Military Commissions or RCMs, the Military Commission Rules of Evidence or
MCREs, and the list of crimes and elements), which culminated in the publication of a law
review article comparing the rules and procedures of military commissions and courts-martial. *
In January 2008, T answered a DoD-wide solicitation for volunteers to serve as defense counsel
in military commissions and T was selected for the position in February 2008. T was mobilized to
active duty in late April 2008 and promptly was detailed as lead defense counsel in two referred
cases, U.S. v. Mohammed Jawad and U.S. v. Ali Hamza al Bahlul. 1 was engaged in extensive
pre-trial litigation in the military commissions from May 2008 through September 2008 in both
cases, including several multi-day motion hearings.” In October 2008, Mr. al Bahlul became the
third and final detainee to be tried by military commission at Guantanamo. He was convicted
and sentenced to life in prison in early November 2008. Twas his sole defense counsel at trial.
His case has now been turned over to appellate counsel to file an appeal.

As you are undoubtedly aware, there have been a number of recent developments in Mr. Jawad’s
case. The military commission was originally scheduled to go to trial in January 2009, but due to
an interlocutory appeal filed by the prosecution, his case was delayed. Because the military
commissions, including appeals pending before the Court of Military Commission Review were
suspended by Executive Order of President Obama in late January, the CMCR has stayed its
decision until September 17, 2009. Although I completed my active duty tour in early June
2009, T continue to represent Mr. Jawad in my capacity as a Reserve JAG officer. Along with
the ACLU, T also represent Mr. Jawad in his habeas corpus petition in U.S. District Court for the
District of Columbia where we have been actively seeking Mr. Jawad’s release from his illegal
detention. Two weeks ago, in response to a motion to suppress, the government conceded that
every statement made by Mr. Jawad since his arrest on December 17, 2002, was the product of
torture. Accordingly, the District Court Judge, the Honorable Ellen Huvelle, suppressed the
statements. Last Friday, July 24" the Department of Justice filed a notice with the court that the
United States no longer considers Mr. Jawad detainable under the laws of war. They informed
the Court that Mr. Jawad would be transferred out of the maximum security prison where he has

* David J. R. Frakt, An Indelicate Imbalance: A Critical Comparison of the Rules and Procedures for
Military Commissions and Courts-Martial, 34 Am. J. Crim L. 315 (2007).

* For further information about my expericnee as a Guantanamo defensc lawyer and these two cases, sce,
David J. R. Frakt, Closing Argument at Guantanamo: The Torture of Mohammad Jawad 22 Harvard
Human Rights Journal 1 (2009); David J. R. Frakt, The Difficuliies of Defending Detainees, 48
Washburn Law Journal 381 (2009); see also, The Guantanamo Lawyers: Inside a Prison Outside the Law,
cdited by Mark Denbeaux and Jonathan Hafetz (NY U Press, forthcoming October 2009).
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been held for six and half years into a less restrictive detention camp for detainees eligible for
release. An order granting the writ of habeas corpus and ordering Mr. Jawad’s immediate
release is expected shortly. We are hopeful that Mr. Jawad will soon be repatriated to
Afghanistan and reunited with his family. In short, as both a scholar and practitioner, I have
substantial experience to bring to bear on the issues being considered by this committee.

As we ponder the questions before us, I think it is important to review where we are now and
how we got to this point. As the Administration considers reviving the military commissions and
Congress considers various revisions to the Military Commissions Act, everyone should have a
clear understanding of why the military commissions of the Bush Administration were created
and where they went wrong,

TI. The Abandonment of the Rule of Law

One point on which all sides should be able to agree is that the military commissions of the Bush
Administration were a catastrophic failure. The military commissions clearly failed to achieve
their intended purpose. After more than seven years and hundreds of millions of dollars wasted,
the military commissions yielded only three convictions, all of relatively minor figures. Nota
single terrorist responsible for the planning or execution of a terrorist attack against the United
States was convicted. Two of the convicted, David Hicks and Salim Hamdan, received
sentences of less than one year and were subsequently released. The third trial, of my client Mr.
al Bahlul, although yielding a life sentence, was far from a triumph for the military commissions.
There were several problematic aspects of this trial, not the least of which was the fact that
several members of Mr. Hicks’ jury were actually recycled for this military commission. More
disturbing was the denial of Mr. al Bahlul’s statutory right of self-representation. Mr. al Bahlul,
a low-level Al Qaeda media specialist, wanted to represent himself before the military
commissions and this request was granted by the military judge at the arraignment, Army
Colonel Peter Brownback. Soon thereatter, Col. Brownback was involuntarily retired from the
Army and replaced. The new judge revoked Mr. al Bahlul’s pro se status, although he knew that
Mr. al Bahlul had refused to authorize me, his appointed military defense counsel, to represent
him. As a result, there was no defense presented; Mr. al Bahlul was convicted of all charges and
received the maximum life sentence.

Why, with the entire resources of the Department of Defense, the Justice Department and the
national intelligence apparatus at their disposal, were the military commissions such an abysmal
failure? The answer is simple: the military commissions were built on a foundation of legal
distortions and outright illegality. The rules, procedures and substantive law created for the
commissions were the product of, or were necessitated by, the wholesale abandonment of the
rule of law by the Bush Administration in the months after 9/11. In the United States of
America, any such legal scheme is ultimately doomed to fail.

If we review the origins of the military commissions, a clear picture emerges of an intentional
disregard for existing legal norms. Perhaps the first indication that the rule of law was to be
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abandoned was in President Bush’s Military Order of November 13, 2001.° In this document,
President Bush found: “it is not practicable to apply in military commissions . . . the principles of
law and the rules of evidence generally recognized in the trial of criminal cases in the United
States district courts.” In other words, what we consider essential for a fair trial for #s would
not be required for them. How did the Administration know, two months after 9/11, before a
single major terrorist suspect had been caught, and before a single prosecutor had reviewed a
single piece of evidence, that it would be impracticable to prosecute terrorism cases using
existing rules and procedures? They didn’t, of course. But having made this unsupported
finding, President Bush and his senior advisors set out to make it a reality.

Another major step in the abandonment of the rule of law came on February 7, 2002, when
President Bush issued another order,® this time announcing that the Geneva Conventions would
not apply to those detained in the War on Terror, who were labeled with the new and misleading
term “unlawful enemy combatants.” The President held not only that such persons were not
entitled to be treated as prisoners of war, but also, shockingly, that they were not even legally
entitled to be treated humanely. With a stroke of the pen, the President wiped out the principle
source of the law of war and the entire existing legal framework for the treatment of persons
captured in an armed conflict and replaced it with a policy preference for humane treatment,
which could be readily discarded whenever it interfered with military or intelligence operations.
The decision that humane treatment was not required created unnecessary confusion about what
was permissible and cleared the way for the approval of a vast array of patently illegal and
highly coercive “enhanced interrogation techniques” to be employed upon the detainees.

The abandonment of the rule of law was compounded by the decision to house the “unlawful
enemy combatants” at Guantanamo Bay, Cuba, and to turn the detention facilities there into a
legal black hole, a place where detainees were not even entitled to be informed of the basis for
their detention, much less challenge it. Indeed, the Bush Administration, regrettably aided and
abetted by Congress, made a determined (and for several years, successful) effort to prevent
detainees from gaining access to courts or legal representation. In an environment with no
judicial oversight or meaningful avenues for redress, the detainees were simply at the mercy of
their captors -- and the captors were not in a merciful mood. The extraordinary pressure to
produce “actionable intelligence” coupled with the vengeful mood of the times led inexorably to
shameful abuses of detainees.”

’ Military Order of November 13, 2001—Detention, Treatment, and Trial of Certain Non-Citizens
in the War Against Terrorism, 66 Fed. Reg. 57833 (Nov. 13, 2001).

¢ President’s Memorandum to the Vice President ot al. regarding Humane Treatment of al Qacda and
Taliban Detainces (Feb. 7, 2002), (Homcland Sceurity Digital Library), available at

hitp://www pegc.us/archive/White House/bush_memo 20020207 ed.pdf.

7 See generally, Inquiry into the Treatment of Detainees in U.S. Custody, Report of the Senate Armed
Scrvices Committee, available at: http://ammed-

services senato. gov/Publications/Detaince%620Repoit%20Fmal_ April)o2022%202009 pdf: sce also,
Philippe Sands, Torture Team (2008); Jordan J. Paust, Beyond The Law: The Bush Administration’s
Unlawfil Responses in the “War” on Terror (2007); Jane Mayer, The Dark Side: The Inside Story of
How the War on Tervor Turned into a War on American Ideals (2008).

5
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In 2002 and 2003, as senior Bush Administration officials drafted the rules for the President’s
military tribunals, they were aware of several important pieces of information about the detainees
at Guantanamo. First, despite claims by high-level officials, including Secretary Rumstfeld, that
the detainees represented “the worst of the worst,” in reality, the vast majority of the detainees
had no tangible connection with Al Qaeda, and even fewer had any provable role in any terrorist
attack. Many of the detainees were completely innocent of any wrongdoing, and had simply
been turned in for bounty, or were caught in the wrong place at the wrong time. The worst that
could be said about many of them was that they had fought against the U.S. and Coalition forces
that had invaded Afghanistan, conduct that, under the laws of war, would not be considered a
war crime. A small group of those captured were likely guilty of terrorism crimes, but not
crimes of war. The Administration was also keenly aware that, to the extent that there was some
evidence of criminal acts by a small fraction of the detainees, much, if not most, of this evidence
had been developed through highly coercive interrogations, which would not be admissible in a
regular court of law.

The drafters of the original military commission rules® resolved each of these problems by
rewriting the law. First, the rules of evidence were rewritten to allow the introduction of coerced
statements and to eliminate the rules barring the fruits of torture and abuse. Second, the drafters
classified as “war crimes” conduct, such as conspiracy and terrorism crimes that are violations of
regular criminal law but had never previously been recognized as covered by the laws of war,
largely because the laws of war rightly apply to the narrow context of armed conflict. They also
created a number of “new” war crimes based on the alleged status of a person, rather than on
conduct that actually violates the laws of war.” The most egregious examples of these were the
invented crimes “Murder by an Unprivileged Belligerent,” and “Destruction of Property by an
Unprivileged Belligerent” which appeared in the original commission’s list of offenses. These
provisions made killing U.S. soldiers, destroying military property, or attempting to do so, a war
crime. In other words, the U.S. declared that it was a war crime to fight, regardless of whether
the fighters comply with the laws of war.

After protracted litigation, the original military commissions were invalidated by the Supreme
Court in Hamdan v. Rumsfeld in the summer of 2006 before anyone was ever convicted. With
nearly five years wasted, there was a great rush to put a new legal system in place. Within
months, “new and improved” military commissions were authorized by Congress through the
Military Commissions Act of 2006 (MCA). While these legislatively created commissions were
undoubtedly an improvement over those created by Presidential decree, the hastily drafted and
poorly considered MCA still incorporated some of the key distortions and departures from the
rule of law featured in the invalidated version. Most disturbingly, Congress retained the rules of
evidence (with minor variations) that permitted coerced evidence to be introduced. Congress
also retained the full list of war crimes (again with minor variations), including the invented
ones, and even added new ones, such as the flexible catch-all “material support to terrorism.”

% Sce. Dept pf Defense, Military Commission Order No. 1: Procedures for Trials by Military
Commissions of Certain Non-United States Citizens in the War Against Terrorism (March 21, 2002)
(Homeland Security Digital Library).

® Military Commn Instruction No. 2, Crimes and Elements for Trials by Military Commission, 32 C.F R.
§ 11.6 (2005).
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The Obama Administration has now acknowledged that material support is not a traditional war
crime, calling into question all three of the convictions thus far attained. (Mr. Hicks, Mr.
Hamdan and Mr. al Bahlul were all convicted of material support. For Mr. Hicks and Mr.
Hamdan, it was the only crime of which they were convicted.) Although the military
commissions were purportedly modeled on the Uniform Code of Military Justice, the best
features of that system, such as the robust pretrial investigation required by Article 32 of the
Uniform Code of Military Justice (UCMJ) and equal access by the prosecution and the defense
to evidence and witnesses, were removed or weakened. The implementing regulations produced
by the Secretary of Defense,'” which could have corrected or mitigated some of the glaring
problems with the legislation, served only to exacerbate them. '

Despite the widespread criticism of the MCA by the international community, legal scholars and
non-governmental organizations, identifying the myriad shortcomings of the military
commissions, the Bush Administration was determined to press ahead with the military
commissions and convict as many detainees as possible. Tt was the hope and deliberate strategy
of the administration that if the military commissions were well underway by the time the next
Administration assumed office, with several trials completed and convictions duly rendered (the
Administration did not foresee or accept the possibility of acquittals'®), the commissions would
be difficult to derail.

This “spray and pray”"® strategy might have succeeded but for one factor the Bush
Administration never anticipated: many of the military lawyers assigned the roles of prosecutors,
defense counsel and judges in the military commissions refused to put aside their ethical
obligations and their training in the rule of law. Many of these judge advocates, officers with
decades of expertise in the law of war, considered the military commissions an affront to the
military justice system to which they had devoted their careers. Ethical and courageous military
prosecutors, such as former Chief Prosecutor Colonel Morris Davis and Lieutenant Colonel

!9 U.S. Dep’t of Defense, Manual for Military Commissions (Jan. 18, 2007); U.S. Dep’t of Defense,
Regulation for Trial by Military Commissions (April 27, 2007).

" See generally, David I. R. Frakt, An Indelicate Imbalance: A Critical Comparison of the Rules and
Procedures for Military Commissions and Courts-Martial, 34 Am. J. Crim L. 315 (2007).

" See, Ross Tuttle, Rigged Trials at Gitmo, The Nation, (February 20, 2008) in which the following
quotation was attributed by the Chief Prosecutor Colonel Morris Davis to DoD General Counsel William
J. Haynes 1V, “Wait a minute, we can't have acquittals. 1f we've been holding these guys for so long, how
can we explain letting them get off? We can't have acquittals. We've got to have convictions.”

"* This expression was used by a senior Guantanamo official, Brig Gen Gregory Zanetti, in testimony
before the military commission in U.S. v. Jawad to describe the push to bring as many cases to trial as
possible. See, Jane Sutton, “Guantanamo Trials Put Generals At Odds™ Reuters, August 13, 2008 ("The
strategy scemed to be spray and pray, let's go, speed, speed, speed,” Army. Brig. Gen. Gregory Zanctti
said. "Charge 'em, charge 'em, charge ‘em and lct's pray that we can pull this off.")
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Darrel Vandeveld, who took their oaths to defend the Constitution seriously, resigned rather than
be party to trials using coerced evidence or to allow political considerations to interfere with
their prosecutorial judgment. Professional military judges refused to be bullied into endorsing
the Administration’s strained interpretations of the law of war. Tenacious military defense
counsel challenged the government at every turn, exposing the many flaws in this concocted
legal system and the disgraceful brutality with which their clients had been treated. Through
patient, professional advocacy both inside and outside the commissions, these lawyers managed
to put the brakes on the military commission freight train and slow the proceedings to the point
where it was a simple matter for President Obama to suspend them almost immediately after
assuming office. This suspension period allows us an opportunity for reasoned debate about the
shortcomings of the military commissions and their efficacy and utility.

Although I have become known as a fierce critic of the military commissions, I want to make it
clear that am not opposed to military commissions as a general matter, but rather am opposed to
military commissions in their current form. T am a strong proponent of military justice and have
no concerns about the military’s ability to provide a fair trial, even for our worst enemies, given
a fair set of rules and procedures. In my law review article, 1 did not propose to abolish the
military commissions, but rather suggested a number of legislative and regulatory changes to
convert them into a viable, acceptable legal system. After practicing in the military
commissions, I developed some additional concerns with the military commissions which also
would require legislative action to address. (These concerns are addressed in some detail below.)
Although T still believe it is theoretically possible to amend the MCA to create valid
commissions, the best solution would simply be to repeal the MCA and start over to create
military commissions that are not just loosely based on the UCMJ and Manual for Courts-
Martial, but are virtually identical. Any proposed deviation from court-martial procedure would
have to be carefully scrutinized to ensure that it was truly necessary and appropriate and not
merely an effort to favor the prosecution. Any deviations, individually and cumulatively, from
the rules and procedures for general courts-martial should be minimal, and must not significantly
detract from the overall fairness of the proceedings. In my view, had we adopted a military
commissions scheme that truly mirrored the rules and procedures for general courts-martial, as
was already authorized under federal law in 2001, we would not be in the position we find
ourselves in today. The military commissions would have succeeded in providing fair trials and
would not have been plagued by endless delays, challenges and setbacks.

Recognizing that it is highly unlikely that the Military Commissions Act will be repealed, and
that the preferred approach of the Administration and Congress appears to be to revise it, there
are a number of amendments that T would recommend.

III. Recommended Revisions to the MCA:

A. Admissibility of Coerced Statements: First and foremost, it is of the utmost importance that
the military commissions categorically bar the admission of coerced evidence. The proposal in
the Senate NDAA to amend § 948r to preclude the admissibility of statements made as a result
of cruel, degrading and inhumane interrogation methods does not go far enough because it still
allows for the admission of coerced statements so long as the government disputes “the degree of
coercion,” and a judge determines its reliability and that “the interests of justice would best be



99

served” by admission of the statement. This entire provision is built on false premises. There
are no circumstances where “the interests of justice would best be served” by the introduction of
involuntary statements. One significant reason that involuntary statements are inadmissible is
because, as a category, such statements are not reliable. I concur with the Administration’s view
that due process standards apply to military commissions and endorse the proposal of the
administration to require a voluntariness standard for the admissibility of all statements. The use
of a voluntariness standard, a standard which pre-dates Miranda v. Arizona, would not mean that
soldiers should be required to administer Miranda or Article 31, UCMJ warnings on the
battlefield, or that evidence would necessarily be excluded for lack of a rights advisement.
Rather, a totality of the circumstances test would be employed to determine if a statement was
voluntary.

B. Derivative Evidence - Congress must also restore the ban on evidence derived from coerced,
involuntary statements. When the Secretary of Defense promulgated the Military Commission
Rules of Evidence, the derivative evidence rule was omitted from MCRE 304. Thus, although
MCRE prohibits the introduction of statements which are the product of torture and limits the
introduction of coerced statements, it does not prohibit the introduction of evidence derived from
an interrogation in which torture, coercion, or cruel, degrading and inhumane interrogation
methods were used. This evidentiary loophole creates a powerful incentive to use unauthorized
abusive interrogation methods. MCRE 304 should be amended to mirror Military Rule of
Evidence 304 which states simply “an involuntary statement or any derivative evidence
therefrom may not be received in evidence against an accused who made the statement if the
accused makes a timely motion to suppress or an objection to the evidence under this rule.”

C. Hearsay Evidence - Congress should significantly restrict the use of hearsay evidence to
conform military commission procedures to those utilized in federal criminal court and general
courts-martial. The hearsay rules currently in effect under the MCA create a presumption in
favor of hearsay and inappropriately place the burden on the opposing party to prove the
unreliability of the hearsay, The proposed revision to § 949a.(b)(3)(D) in the Senate NDAA goes
a long way toward improving this rule and bringing the rule in line with federal practice, but still
permits a greater degree of hearsay evidence than is justifiable, creating a potential for unfairness
and unnecessarily infringing on the right of confrontation. This provision should be further
amended to require that hearsay admitted under any special military or intelligence necessity
exception must be “more probative on the point for which it is offered than other evidence which
the proponent can procure through reasonable efforts.”

D. Choice of counsel — The MCA currently requires that the accused be represented by military
counsel. The Obama Administration has recently proposed a rule change which purports to give
greater choice of counsel to the accused. However, the accused is still required to have an
appointed military defense lawyer. This provision for the right to request individual military
defense counsel does bring military commission practice more in line with court-martial practice,
but does nothing to address the real problem of choice of counsel: most of the accused are
unwilling to be represented by American military lawyers. Texperienced this myself. Twas
appointed to represent Mr. Ali Hamza al Bahlul, but he refused to accept me as his attorney, as
he had rejected several other previously assigned military counsel. It was not personal. It was
simply that he was Al Qaeda and I was the enemy. The refusal to accept the representation of
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the detailed defense counsel has been a major source of delay in the military commissions and
has placed several military counsel in untenable ethical quandaries. The requirement to be
represented by military counsel has caused several defendants to seek to represent themselves,
which has also caused significant delay and logistical problems. Of course, the rules permit
accused who have the resources to also hire a civilian counsel at their own expense, but such
counsel must be U.S. citizens. The requirement of U.S. citizenship is unjustifiable and should be
eliminated. Non-U.S. citizens may represent U.S. service members in courts-martial. In fact,
non-citizens may serve in the U.S. Armed Forces. 1t is particularly unfair when attorneys from
our coalition partners, such as Canada, the UK. and Australia, are ineligible to represent
detainees from their home countries. The citizenship requirement should be replaced with a rule
permitting foreign counsel but requiring them to have proficiency in English and to be admitted
to practice in at least one U.S. jurisdiction. Of course, the foreign counsel must also be eligible
for a visa and meet other security requirements.

E. Pretrial Investigation — The MCA eliminated one of the best features of the military justice
system, the Article 32 pretrial investigation. Article 32 of the UCMI, sets forth the requirements
of a “thorough and impartial investigation” prior to referral of charges to a General Court-
Martial. Under Article 32, a neutral, experienced investigating officer, typically a senior JAG
officer, investigates the charges, determines if there are reasonable grounds to believe the
offenses were committed by the accused, explores potential legal and evidentiary issues, and
makes recommendations as to the appropriate disposition of the charges. The Article 32
investigation also provides an opportunity for the defense to receive a significant amount of
discovery early in the process. Article 32 investigations frequently help to winnow out weak or
duplicative charges and narrow the issues for trial; they can also facilitate pre-trial agreements.
The lack of any pretrial investigation is a serious limitation on the due process available in
military commissions, and gives far too much power to the prosecution. It is contrary to both
domestic and international practice for serious offenses (including capital offenses) to be referred
to trial without any independent review. In federal court, a grand jury indictment is required for
any felony. State courts require either a grand jury or a preliminary hearing in front of a judge.
International war crimes tribunals such as the ICC and 1CTY require approval from the pre-trial
chamber. A pretrial investigation requirement modeled on Article 32 and Rule for Court-
Martial 405 should be incorporated into the MCA.

E. Statutes of Limitation — There are no statutes of limitation in the MCA, even where the
comparable offense under the UCM)J or federal law carries a statute of limitation. This enables
disparate treatment of non-citizens tried in military commissions. This should be remedied to
ensure that there are reasonable statutes of limitation in place for non-capital offenses. Provision
for tolling the statute of limitations until an offense is discovered or until a suspect is captured
may be appropriate.

G. Speedy Trial — There is no real requirement for a speedy trial under the MCA. The MCA
specifically makes inapplicable the speedy trial requirements of the UCMJI™ which require that a
service member placed in pretrial confinement be charged and brought to trial promptly (within

'* Article 10, UCMJ states “When any person subject to this chapter is placed in arrest or confinement
prior to trial, immediate steps shall be taken to inform him of the specific wrong of which he is accused
and to try him or to dismiss the charges and release him.”

10



101

120 days) or released. Since the detainees are ostensibly detained under the law of war, which
permits combatants to be removed from the battlefield for the duration of the conflict, requiring a
detainee to be charged or released within 120 days would be unreasonable. However, the
government should not be able to hold detainees indefinitely before charging them, especially
when the government is aware of chargeable offenses. Once a detainee in custody is suspected
of involvement in a chargeable offense, there should be some reasonable window of time in
which the government must bring charges, or forfeit the opportunity to do so. This time limit
could be extended by the commission for good cause shown, such as the discovery of new
evidence, the necessity to wait for another trial to conclude, or while awaiting evidence to be
declassified.

There is a speedy trial requirement under R. M.C. 707 requiring a military commission to be
assembled within 120 days of service of charges, but this requirement has proven to be illusory
because the government can withdraw charges without prejudice and re-prefer them at any time,
thereby granting itself a fresh 120 days. The government has repeatedly taken advantage of this
provision. The MCA should be amended to close this loophole and prevent gamesmanship by the
prosecution.

H. Credit for Pretrial Detention and Illegal Pretrial Punishment - The Rules for Military
Commission do not include a provision found in Rules for Court-Martial 305(k) which provide
for administrative credit for time served in pretrial detention. In U.S. v. Hamdan, the U.S.
argued that no credit should be given for pretrial detention. The military judge, Captain Keith
Allred, disagreed, and awarded credit for a significant period of the time served by Mr. Hamdan.
The MCA should be amended to make it clear that the judge has the power to award this credit.
Rule for Court-Martial 305(k) and military case law also authorize military judges to provide
extra credit “for each day of pretrial confinement that involves. . . unusually harsh
circumstances.” This rule was omitted from the Rules for Military Commission. In two rulings
by Colonel Stephen Henley in response to pretrial motions in {.S. v. Jawad, Judge Henley
indicated that he believed this remedy to be available in military commissions. ~ Congress
should affirm this power through an appropriate amendment to the MCA.

1. Discovery and Production of Evidence and Witnesses — The military commissions have been
plagued by slow, incomplete and inadequate discovery on the part of the government, which has
resulted in needless delay while motions to compel discovery are litigated. Routine discovery
requests have gone unanswered for months. The prosecution has even gone so far as to claim

'* Ruling on Defense Motion to Dismiss — Torture of the Detainee (D-008), 1 Military Commission
Reporter 334, 336-37 (2008), “the Commission finds other remedies are available to adequately address
the wrong inflicted upon the Accuscd, including, but not limited to, sentence credit towards any approved
Ruling on Defense Motion to Dismiss — Lack of Personal Jurisdiction: Child Soldier (D-012), 1 Military
Commission Reporter 338, 341 at n. 13(2008)("“Nothing precludes the defense from requesting relief from
the Military Commission for housing the accused while a juvenile with adult detainccs, providing
madequate physical and psychological resources to a confined juvenile and any other actions that may
constitute unlawful pretrial punishment of the Accused. Such relief may include, but is not limited to,
specific sentence credit towards any approved period of confinement.”) Ruling available at

hitp:/Awww defenselink. mil/mews/RULING%20D-012%20(child%20soldier).pdf
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that they have no obligation under the MCA to respond in writing to defense discovery requests.
In my view, part of the problem is that the MMC weakens the discovery requirements which
exist in courts-martial. Instead of guaranteeing “an equal opportunity to interview witnesses and
inspect evidence” as RM.C. 701(b)(5)(3) does, the equivalent Rule for Military Commissions
promises only that “no party may unreasonably impede the access of another party to a witness
or evidence.” Similarly, § 949j. of the MCA requires that “defense counsel shall have a
reasonable opportunity to obtain witnesses and other evidence” where in courts-martial, R.C.M.
703(a) states that both sides ““shall have equal opportunity to obtain witnesses and evidence.”
There is no justification for the weakening of this rule, which clearly provides an advantage to
the prosecution.

In practice, the defense has been hampered by the requirement to submit all witness requests
through the prosecution and all requests for expert witnesses to the Convening Authority, Susan
Crawford, who routinely denied defense requests regardless of their merits. Merely replacing
the current Convening Authority will not resolve the systemic unfairness of the current scheme.
The defense needs to have an independent budget to hire experts and independent subpoena
power.

The Senate NDAA proposal amends the MCA to strengthen the requirement to turn over
exculpatory evidence. This is a welcome proposal as exculpatory evidence has repeatedly been
withheld by the prosecution.

J. Age Limitations and the Treatment and Prosecution of Juvenile Detainees — The MCA does
not contain any age limitation. Theoretically, anyone captured who meets the definition of an
“unlawful enemy combatant” (“unprivileged enemy belligerent” in the Senate NDAA version)
can be tried by military commission. Two juvenile detainees, Omar Khadr, aged 15 at the time
of capture, and my client Mohammed Jawad, possibly as young as 12 at the time of capture
according to his family and the government of Afghanistan, have had charges referred to trial by
military commission. Mr. Khadr was rapidly approaching trial at the time the military
commissions were suspended by President Obama. Tt appears, based on the government’s recent
concession that Mr. Jawad is no longer detainable under the laws of war, that the military
commission charges against him will be withdrawn. 1 believe the omission of an age limitation
in the MCA was an unintentional oversight by Congress and that Congress did not intend for
juveniles to be subjected to trial by military commission. There is not a single mention of
“minors” “child soldiers” or “juveniles” in the legislative history of the MCA. One possible
reason for the oversight is that the UCMIJ, upon which the MCA is based, does not include an
age limit. However, since jurisdiction under the UCM]J is limited to military members and one
may not join the Armed Forces until the age of 18,"® court-martial jurisdiction is necessarily
limited to adults.

If Congress did not intend for juveniles to be subject to military commissions, then this oversight
must be corrected. Child soldiers, even those who perpetrate atrocities, are recognized under

'® Seventcon vear olds may cnlist with the permission of a parcnt. However, service members arc
incligible to scrve in a theater of war until they tum 18, precluding the possibility of committing a war
crime as a juvenile.
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international law primarily as victims of war. There is no international precedent for treating
child soldiers as war criminals. The United States should not be the first country in the world to
prosecute child soldiers. Authorizing juveniles to be subject to the MCA arguably violates our
treaty obligations under the Optional Protocol to the Convention on the Rights of the Child on
the Involvement of Children in Armed Conflict. This treaty, entered into force on February 12,
2002, requires that state parties accord to child soldiers “all appropriate assistance for their
physical and psychological recovery and their social reintegration.” Omar Khadr and
Mohammed Jawad have been housed in adult facilities and denied any opportunities for
rehabilitation and reintegration. The MCA has no provisions to take into account the age of
juveniles and the only sentencing option is confinement. Subjecting child soldiers to possible
life imprisonment is incompatible with the requirement to provide child soldiers with
rehabilitation and reintegration.

K. Substantive Crimes and Elements — Many commentators, myself included, believe that there
is a serious ex post facto or retroactivity problem with the MCA because it authorizes trial for
offenses not previously punishable under the law of war. The MCA, at § 950p, declares,
inaccurately, that “the provisions of this subchapter codify offenses that have traditionally been
triable by military commissions.” Thus, according to the MCA:

Because the provisions of this subchapter. . . are declarative of existing law, they do not
preclude trial for crimes that occurred before the date of the enactment of this chapter.

The proposed revision of the MCA recognizes that there is considerable debate over whether
several of the listed offenses were traditionally triable under the law of war, and proposes this
caveat: “To the extent that the provisions of this subchapter codify offenses that have
traditionally been triable under the law of war or otherwise triable by military commission, this
subchapter does not preclude trial for offenses that occurred before the date of. . . enactment.” In
essence, this proviso acknowledges the possibility that courts may find some listed offenses in
the MCA were not traditionally law of war offenses. However, the Senate NDAA version still
retains all of the offenses of the original MCA, even those widely acknowledged to be new
crimes.

Allowing detainees to be tried for offenses in military commissions which are not traditional war
offenses creates a strong possibility either that the charges will be dismissed by the trial judge or
that the convictions will be reversed on appeal. The more prudent course of action would be to
remove those offenses from the MCA which were not clearly recognized war crimes prior to the
enactment of the MCA. There have been several recent comprehensive codifications of the laws
of war which list law of war offenses, most notably the Rome Statue of the International
Criminal Court. The U.S. had a significant role in developing the list of war crimes in the Rome
Statue and in defining the elements of those offenses. There are several offenses in the MCA
which do not appear in the Rome Statute or in other recent codifications of the law of war,
including terrorism, conspiracy, and material support for terrorism. None of these offenses have

13
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been traditionally been triable under the law of war.'” All should be deleted from the Military
Commissions Act.

In addition to removing offenses which are not traditional law of war offenses, Congress should
clarify the meaning of certain offenses to remove ambiguity. In particular, Congress should
clarify the vaguely defined offense of “murder in violation of the law of war.” This offense
replaced the invented offense of “murder by an unprivileged belligerent” in the list of offenses
created by Executive Order of President Bush. Although the title and definition of this offense
are clearly different from the predecessor offense, government prosecutors interpreted this
offense to be identical to the offense of “murder by an unprivileged belligerent.” Several
defendants at the military commissions have been charged with the offense of “murder in
violation of the law of war” and/or solicitation or conspiracy to commit this offense. The
prosecution’s theory, advanced in several military commissions, was that all murders committed
by an “unlawtul combatant” or “unprivileged belligerent” violated the law of war. Their claim
was that the mere status of being an “unlawful combatant” was sufficient to establish a violation
of the law of war and that no other law of war violation need be proven. This interpretation of
the statute finds no support in the law of war and was emphatically rejected by three different
judges (Captain Keith Allred, USN; Colonel Stephen Henley, USA; and Colonel Ronald
Gregory, USAF) in three different military commissions (Hamdan, Jawad and al Bahlul). The
clearest expression of this can be found in Judge Henley’s ruling in {/.S. v. Jawad."* According
to Judge Henley:

10 U.S.C. § 950v(b)(15) states that “Any person subject to this chapter who intentionally
kills one or more persons, including lawful combatants, in violation of the law of war
shall be punished by death or such other punishment as a military commission under this
chapter may direct.” Thus, there is a dual requirement for the government to prove
beyond reasonable doubt (1) that the [attempted] killings in this case were committed by
an unlawful enemy combatant AND (2) that the method, manner or circumstances used
violated the law of war. . . .

1f Congress intended to make any murder committed by an unlawful enemy combatant a
law of war violation, they could have said so. . . .

Proof the Accused is an unlawful enemy combatant, by itself, is insufficient to establish
that the attempted murders in this case were in violation of the law of war.

7 The Administration has acknowledged that material support for terrorism is not a traditional law of war
offcnsc.

" Ruling on Defense Motion to Dismiss, Lack of Subject Matter Jurisdiction (D-007), 1 Military
Commission Reporter 331, 332 (2008) available at: hutp./www .defenselink milmews/RULTNGY62013-
007%20(subject%e20matter®e2Gjurisdiction)%20(2) . pdt;
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Unsatisfied with this explanation, which undercut their entire theory of criminality, the
government filed a motion for reconsideration of this ruling.'” Once again, Judge Henley found
the government arguments “unpersuasive”:

Congress did not intend to make every murder committed by an alien unlawful enemy
combatant or every murder of a lawful combatant by an unlawful combatant a law of war
violation. As the Military Commission held in its September 24, 2008 ruling, there is a
dual requirement for the Government to prove beyond reasonable doubt (1) that the
[attempted] killings in this case were committed by an alien unlawful enemy combatant
AND (2) that the method, manner or circumstances used violated the law of war. The
propriety of the charges in this case must be based on the nature of the act and not merely
on the status of the Accused at the time of the alleged offenses. In other words, proof that
the Accused is an alien unlawful enemy combatant alone will be insufficient at trial to
find the alleged acts of attempted murder in this case were in “in violation of the law of

war.” The Military Commission’s position is consistent with case precedent, international
law and Congressional intent.

The government attempted to resurrect the theory of the meaning of “murder in violation of the
law of war” in the trial of Mr. al Bahlul, in their proposed jury instructions. Colonel Gregory,
the military judge, rejected the government’s proposed jury instructions and substituted
instructions based on Judge Henley’s ruling in U/.8. v. Jawad. Despite the repeated rejection of
their theory, the government has continued to charge detainees with this crime, or allow charges
previously referred to go forward despite a complete lack of any evidence of a violation of the
law of war. Congress could resolve this situation and eliminate any ambiguity about legislative
intent by providing a definition for “in violation of the law of war” in the MCA. This phrase
appears in the offense of “destruction of property in violation of the law of war” and

“intentionally causing serious bodily injury” as well. 1 recommend adding a definition to § 948a
as follows:

TN VIOLATION OF THE LAW OF WAR — The term ‘in violation of the law of war’ means
in a method or manner or under circumstances which violate the law of war. The mere status

of being an unprivileged enemy belligerent, without more, is insufficient to establish that an
act was ‘in violation of the law of war’.

1V. Conclusion

In short, the revisions of the MCA in the SASC proposal fall well short of what is required to
transform the deeply flawed MCA into a law Americans can be proud of. The suggestions I have
provided above are just a partial list of many aspects of the MCA that require revision.

However, by adopting these recommendations and others proposed by the witnesses on this
panel and others who have testified before this committee, the Military Commissions Act could
be modified to create a fair, legitimate legal system to try law of war offenses.

' Ruling on Government Motion for Reconsideration (D-007), 1 Military Commission Reporter 347, 348
(2008). Available at: hittp: /www defenselink mil/news/d2008 1 O4Jawad DOOTReconsider.pdf
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The question this committee, and the rest of Congress, must consider is whether there is any
point in continuing with military commissions. As President Obama has stated, military
commissions are a legitimate forum in which to try offenses under the law of war, but this begs
the question of whether there are any law of war offenses to try. If one were to review the
charges brought against all of the approximately 25 defendants charged in the military
commissions, as [ have, one would conclude that 99% of them do not involve traditionally
recognized war crimes. Rather, virtually all of the defendants are charged with non-war crimes,
primarily criminal conspiracy, terrorism and material support to terrorism, all of which are
properly crimes under federal criminal law, but not the laws of war. In fact, in my estimation,
there has been only one legitimate war crime charged against any Guantanamo detainee, the
charge of “perfidy” against Abdal-Rahim Al-Nashiri for his alleged role in the attack on the
U.S.S. Cole in October 2000. But even though perfidy is a traditional offense under the law of
war, convicting Mr. Al-Nashiri of this offense requires accepting the dubious legal fiction that
the United States was at war with Al Qaeda nearly a year before 9/11, for the law of war only
applies during a war. In fact, most of the offenses with which the so-called “high value
detainees” are charged relate to events which occurred on or before 9/11, when the U.S. was not
involved in an armed conflict with Al Qaeda. Perhaps more to the point, Mr. Al- Nashiri was
also charged with several other non-law of war offenses arising out of the same conduct,
including multiple charges carrying the death penalty, making the charge of perfidy redundant.
The Senate bill acknowledges that it includes non law of war offenses in §948b “This chapter
establishes procedures governing the use of military commissions. . .for violations of the law of
war and other offenses triable by military commission.” (emphasis added)

If there are no real war crimes to prosecute, are there any good reasons to continue with military
commissions? The Bush Administration’s motive for creating military commissions was to
establish a forum in which American standards of due process did not apply and convictions
could be obtained for terrorism crimes (not law of war offenses) under summary procedures
using evidence which would not be admissible in a regular court of law. The Obama
Administration has now rightly concluded that Constitutional due process standards should apply
to military commissions, and that normal rules of evidence should apply. Modifying the military
commissions to comport with due process and the rule of law will mean eliminating the very
reason for their existence. Partially amending them with some minor cosmetic changes will
result only in many more years of protracted litigation.

Among the over two hundred detainees still at Guantanamo, there are perhaps a few dozen who
have committed serious offenses. I have yet to hear any compelling reason why any of these
men could not be prosecuted under existing law in Federal Court. As the recent report by
Human Rights First conclusively demonstrates,?” the federal courts are open, and have a long
track record of successful prosecutions of terrorism crimes. Military commissions have not
proven to be faster, more efficient or less costly than the alternative. The logistical difficulties in
trying cases in Guantanamo have proven to be incredibly vexing. With Guantanamo slated to be
closed in the next six months, the military commissions will have to be relocated and a whole
new infrastructure created to support the commissions. This could further delay the commissions

* in Pursuit of Justice: Prosceuting Terrorism Cases in the Fedoral Courts (2008) and 2009 Update and
Recent Developments available at http:/Avww humanrightsfirst.org/us Taw/prosecute/
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for months or even years. Military lawyers, unlike federal prosecutors and federal public
defenders, have no special expertise in prosecuting or defending complex international terrorist
conspiracies. The entire military commissions experiment has been a massive drain on DoD
resources and personnel at a time when the military can least afford it.

The only other reason | have heard advanced for the use of military commissions is the belief
that a person who could not be successfully prosecuted in Federal Court because of evidentiary
problems might be successfully prosecuted in a military commission. Those who make this
argument are essentially conceding that military commissions do not and should not provide the
same due process as a regularly constituted American court.

The desire to achieve convictions at all costs is simply not an acceptable basis for the creation of
an alternative legal system. The reason that the military commissions failed, indeed, the primary
mistake of the entire “War on Terror” was the pervasive abandonment of the rule of law by the
prior administration. We must not repeat the mistakes of the past and continue to cut corners.
We must remember that this war is ultimately a war about ideas and values. True American
values guarantee justice and faimess for all, even for the vilified and unpopular. If there are
terrorists and war criminals to be tried, let’s do it the old-fashioned way, in a fair fight in a real
court with untainted evidence. America is better than the last eight years. It is time to prove it to
the world, and to ourselves. Thank you

17

Mr. NADLER. Thank you. Can I just clarify one question before
we go on to the next statement? Why did you say there would be
nobody to try in a properly constituted military commissions for
law of war violations?
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Major FRAKT. Because, Mr. Chairman, none of the people that
have been charged have been charged with actual law of war of-
fenses.

Now, I want to say there is one exception to that. There is a
crime called murder in violation of the law of war, which sounds
like a war crime. Certainly, if a murder was in violation of the law
of war, that would be a war crime.

However, the prior Administration took the position that murder
in violation of the law of war was simply murder by an
unprivileged belligerent or murder by an enemy combatant.

In other words, the mere status of being an unlawful combat-
ant—the jurisdictional prerequisite was—converted any act of
fighting, any act of attempt to kill U.S. soldiers, into a war crime,
and there have been—that has been challenged by the defense
counsel in the military commissions.

We have three different judges in three different cases decide
that the government’s interpretation of that law was wrong and
that what Congress really intended was that in violation of the law
of war means that there was something in the manner or method
or circumstances that violated the law of war beyond simply being
an unlawful combatant.

So we don’t have examples of during the actual armed conflict of
people committing traditional law of war offenses.

Mr. NADLER. Mr. Engel?

TESTIMONY OF STEVEN A. ENGEL, DECHERT LLP

Mr. ENGEL. Thank you, Chairman Nadler and Members of the
Subcommittee. I appreciate the opportunity to appear here today to
discuss the current proposals for the reform of the military commis-
sion system.

During the prior Administration, I served for almost 3 years in
the Department of Justice’s Office of Legal Counsel, and in that ca-
pacity I worked with Congress in developing the military commis-
sions—the military commission system that was established under
the Military Commissions Act.

As President Obama recently recognized, the United States has
long employed military commissions for prosecuting captured en-
emies for violations of the laws of war.

Indeed, the list of Presidents who have employed commissions
reads like a “Who’s Who” of our greatest wartime leaders—George
Washington, Abraham Lincoln, Franklin Delano Roosevelt—in
other words, far from an invention of the last Administration, the
United States has long recognized that military commissions rep-
resent the traditional means by which this country has tried cap-
tured enemies for war crimes.

Because of this history and because of their particular use in the
present conflict, it should not be surprising that President Obama
has chosen to retain the military commission system for the trials
of the Guantanamo detainees.

Our Article III courts have an important role to play in our
counterterrorism efforts. Article IIT courts have been particularly
useful in this conflict when it comes to individuals apprehended in
our borders by traditional law enforcement methods.
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When it comes, however, to enemy combatants captured by our
military, the Obama administration, like its predecessor, has con-
cluded that military commissions may be necessary and appro-
priate to permit the consideration of evidence and intelligence in-
formation that likely could not be used under the strict procedural
rules of Article III courts.

It is equally unsurprising that the Obama administration would
seek to work with Congress to improve both the workings of the
commissions and the public perception of their ability to fairly dis-
pense justice in this armed conflict.

Though I differ with some of the details of the proposals under
consideration, I believe that there is much to recommend. The
amendments in the Senate’s defense authorization bill in particular
reflect, in many respects, our experience in actually witnessings
military commission prosecutions over the past 3 years.

The bill also reflects a number of critical legal developments, in-
cluding the Supreme Court’s decision in the Boumediene case,
which held that Guantanamo detainees have the right—the con-
stitutional right to habeas corpus, and suggested in all likelihood
that they would be entitled to other constitutional rights as well.

Although much less publicized, the military judges who preside
over the commission system itself have made a number of impor-
tant rulings in interpreting the Military Commissions Act, and the
Senate bill appropriately addresses these decisions.

I would like to just comment briefly on two of the proposals that
the Obama administration has made. I agree with the Administra-
tion that special attention needs to be given to the rule governing
the admissibility of detainee statements, which, frankly, has be-
come a lightning rod for critics who charge that it would permit
convictions based upon so-called coerced evidence.

Although the existing rule is actually quite similar to those em-
ployed by U.N.-authorized international war crimes tribunals, and
military judges have considerable discretion under the statute
which they have carefully exercised to ensure the fairness of the
trials, I agree that amending the rule could have a positive impact
on the commissions and particularly on the positive—on the per-
ceptions of those commissions.

I disagree with the Obama administration’s proposal to remove
the material support offense from prosecutors’ arsenal. During the
Civil War, the United States prosecuted by military commission
those who provided horses and other support to Confederate gue-
rillas.

We are similarly entitled under the law of war to prosecute those
who join or support unlawful forces such a al-Qaida, and our pros-
ecutors have so far made good use of that authority.

Although we can and should discuss how military commissions
may be improved, I do not want to lose sight of the bigger picture
here. Apart from any particular details, the endorsement of the
military commission system by the Obama administration and by
this Congress will establish the commissions on a sound, bipartisan
basis.

Despite our historical tradition, it is no secret that the use of
commissions against al-Qaida has been a matter of some con-
troversy and considerable litigation over the past several years.
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Those challenges have impeded the commissions’ ability to mete
out justice to the terrorists who have committed war crimes against
Americans, including those who perpetrated the attacks of Sep-
tember 11.

I am hopeful that the proposed reforms will remove some of the
objections now extant to the commissions, place them on a sounder
legal footing and allow the trials once again to move forward.

I appreciate the opportunity to participate in the Subcommittee’s
discussion today, and I look forward to your questions.

[The prepared statement of Mr. Engel follows:]
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Thank you, Chairman Nadler, Ranking Member Sensenbrenner, and Members of the
Subcommittee. | appreciate the opportunity to appear here today to discuss current proposals for
the reform of the military commission system.

During the prior Administration, I served as a Deputy Assistant Attorney General in the
Oftice of Legal Counsel of the Department of Justice. While at the Office, I worked with others
in the Executive Branch and with Congress in developing the military commission system
established under the Military Commissions Act of 2006 (“MCA™). Those commissions, in turn,
reflected a substantial renovation of the commissions system that President Bush had established,
based on historical models, to try enemy combatants shortly after the U.S. invasion of
Afghanistan.

As President Obama recognized during his recent speech at the National Archives, the

United States has long employed military commissions for prosecuting captured enemies for
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violations of the laws of war. Among other historical examples, George Washington employed
military commissions during the Revolutionary War. President Lincoln used them during the
Civil War. President Franklin Delano Roosevelt used commissions to try German saboteurs
captured on American soil during World War Il. In other words, far from an invention of the last
Administration, many of our greatest Presidents have recognized in our past conflicts both the
lawfulness and the utility of military commissions. Indeed, it is fair to say that commissions
represent the traditional means by which this country has tried captured enemies for war crimes.

Because of this history, and because of their particular use in the present conflict, it
should not be surprising that President Obama and his Administration have chosen to retain the
military commission system for use in the trials of those detained at Guantanamo Bay. Itis
equally unsurprising, particularly in view of the legal developments since 2006, that the Obama
Administration would seek to work with Congress to improve the workings of the commissions
and, concomitantly, to improve the public perception of their ability to fairly dispense justice in
this armed conflict.

Although 1 do not regard every proposed modification as an improvement, [ do believe
that there is much to recommend in the existing proposals. The Senate’s version of the National
Defense Authorization Act for Fiscal Year 2010, S. 1390, as well as the amendments suggested
by the Obama Administration, reflect our experience in witnessing military commission
prosecutions over the past three years and incorporate a number of critical legal developments
since then. Most notably, in Boumediene v. Bush, 553 U.S. _ (2008), the Supreme Court held
that the aliens detained by our military at Guantanamo Bay have the constitutional right to

habeas corpus, and the Court suggested that they may well have other rights as well. In addition,
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although much less publicized, the military judges who preside over the commission system have
themselves made a number of important rulings in interpreting and implementing the MCA | and
those rulings too are appropriately addressed in the proposals under consideration.

More significantly, and apart from any particular details, the endorsement of the military
commission system by the Obama Administration and by this Congress will establish the
commissions on a sound bipartisan basis. It is no secret that the despite our historical traditions,
the use of military commissions in this untraditional conflict against international terrorist
organizations has been a matter of some controversy and considerable litigation. Those
challenges have impeded the commissions’ ability to mete out justice to the terrorists who have
committed war crimes against Americans, including those who perpetrated the attacks of
September 11, 2001. In addition, since January of this year, President Obama has halted all
commission trials, including the September 11th trial, while his Administration evaluates the
commission system. I am hopeful that the Obama Administration’s proposed reforms will
remove some of the objections to the commissions, place them on a sounder legal footing, and
allow these trials once again to move forward.

This afternoon, I would like briefly to address three issues relevant to the present
discussion. Firsf, why has the United States turned to military commissions? Second, when
should military commissions be used? And third, | would like to comment on two of the Obama
Administration’s proposed amendments to the MCA’s procedures.

Why Use Military Commissions?

The United States has traditionally employed military commissions for the prosecution of

enemy combatants for two reasons: (1) military commissions are the appropriate forum for trying
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our captured enemies, whose war crimes are not matters for ordinary law enforcement; and
(2) military commission procedures are better suited than Article IIT courts for trying cases
arising out of wartime circumstances.

As President Obama has recognized, the United States is engaged in an armed conflict
with Al Qaeda, the Taliban, and affiliated forces. As with past conflicts, we have recognized the
military justice system to be the appropriate forum for prosecuting captured enemies who
commit war crimes against American service members and civilians. The defendants in military
commission prosecutions are not ordinary civilian criminals. Their actions arise out of an armed
conflict, and they breach the laws of war, not our domestic criminal code.

While it is sometimes the case—and particularly so, when it comes to our war against Al
Qaeda terrorists—that the crimes committed by our enemies may also violate our domestic laws,
the United States has traditionally not treated its wartime enemies as ordinary domestic criminals.
For instance, when the FBI arrested eight German saboteurs in the United States during World
War 11, President Roosevelt did not present them for trial to the civilian justice system, although
he surely could have done so. Rather, he determined that such captures—even though they were
effected by law enforcement and took place on American soil—were incident to an armed
conflict, and so he directed that they be prosecuted by military commission. The same
circumstances are presented here. During the present armed conflict, we have relied on our
military not simply to fight Al Qaeda, but to detain them under the law of armed conflict. So too
it is appropriate to regard their offenses, not as ordinary violations of our domestic laws, but as

war crimes, and to turn to the military justice system to hold them accountable.
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The second justification for military commissions is a more practical one. In contrast
with our civilian courts, military commissions are simply better tailored to handling the
challenges of wartime prosecutions. Military commissions have special rules better able to
handle the significant amounts of classified information that are implicated by the trials of those
apprehended during wartime and by our military and intelligence services. Military
commissions can better, and more easily, provide for the safety and security of the participants
than can the federal courts located in our communities.

Most significantly, military commissions employ more flexible rules of evidence that
allow for the consideration of battlefield evidence that likely would not be admissible under the
strict procedural rules of the federal courts. As the Obama Administration’s Detention Policy
Task Force explained in its July 20, 2009 preliminary report:

Some of our customary rules of criminal procedure, such as the Miranda rule, are

aimed at regulating the way police gather evidence for domestic criminal

prosecutions and at deterring police misconduct. Our soldiers should not be

required to give Miranda warnings to enemy forces captured on the battlefield;

applying these rules in such a context would be impractical and dangerous.

Similarly, strict hearsay rules may not afford either the prosecution or the defense

sufficient flexibility to submit the best available evidence from the battlefield,

which may be reliable, probative and lawfully obtained.

By contrast with our federal courts, the military commissions do not require Miranda warnings,
and they permit the consideration of hearsay, when reliable and appropriate, under circumstances
considerably broader than in Article TIT courts. Military commission rules thus are adapted to

wartime circumstances, and they can permit full and fair trials under circumstances where trials

in Article IIT courts would not be feasible.
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When Should Military Commissions Be Used?

The Obama Administration has acknowledged these two justifications underlying the
military commissions system, but it is not yet clear whether it accords them equal weight. The
Administration at times has recognized that the commissions are the appropriate forum for
hearing war crime cases, but other times, it has suggested that commissions should function
solely as a court of last resort—suitable only where Article IIT prosecutions would not be feasible.

The Bush Administration agreed that Article I terrorism prosecutions played an
important part in our Nation’s counter-terrorism efforts, and we counted many successes in
winning convictions against terrorists and terrorist supporters apprehended in the United States
through the traditional methods of law enforcement. When it came to the prosecution of aliens
captured and detained abroad by our military and intelligence forces, however, President Bush
determined, consistent with historical precedents, that military commissions were the appropriate
forum for trying the “unlawful enemy combatants” or “unprivileged belligerents” who had
committed war crimes against our civilians or our military forces.

This month, in passing S. 1390, the Senate expressed its agreement with this approach.
Section 1032 of the Senate bill expresses the “Sense of Congress” that “the preferred forum for
the trial of alien unprivileged enemy belligerents” subject to military commissions “is trial by
military commissions.” In other words, according to the Senate, the Guantanamo detainees are
military detainees and where they have committed crimes, they should be treated as war
criminals and prosecuted before military commissions, not Article III courts.

In contrast with the Senate, the Obama Administration’s view has been less clear. In his

speech at the National Archives, President Obama stated that “whenever feasible,” his



117

Administration would try individuals who violated U.S. criminal law in Article III courts. In its
Preliminary Report, the Detention Policy Task Force echoes the President’s statement by
identifying “a presumption that, where feasible, referred cases will be prosecuted in an Article 111
court.” At the same time, the Task Force suggests that the feasibility of Article 11l prosecutions
would not be the only interest at stake, for “where other compelling factors make it more
appropriate to prosecute a case in a reformed military commissions, it may be prosecuted there.”
Those other factors require prosecutors to look at “the nature of the offenses to be charged,” the

» o

“identity of the victims of the offense,” “the location in which the offenses occurred,” “the
context in which the individual was apprehended,” and the “investigating entities” that gathered
the relevant evidence.

Read one way, the Administration would establish a presumption that military
commissions would be used only as a last resort, when Article III prosecutions could not go
forward. If that were the case, the Administration would risk undermining the legitimacy of the
commission system, creating a perception of a two-tiered justice system, wherein the question
whether a detainee was tried in the Article 111 system or in the military commission would turn
solely upon the quality of the prosecution’s evidence. Where feasible, detainees would receive
full due process, while in other cases, detainees would receive “due process lite.” Such a system
of discrimination, however, gives short shrift to the military judges and military lawyers who
operate the military commission system and would hardly be a recipe for building domestic and
international confidence in the system.

Read another way, however, the presumption is merely that, a thumb on the scale, and the

Task Force asks prosecutors to examine the nature of the underlying case, so as to separate
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terrorism cases sounding in civilian law enforcement from those that are primarily military in
nature, such as where the asserted war crimes took place in Afghanistan or where they were
directed at American military forces. In other words, even if an Article 111 prosecution may be
theoretically possible on a terrorism charge, the Task Force would leave the door open to trying
Guantanamo detainees before military commissions where there offenses are primarily war
crimes. If that were the case, most of the Guantanamo detainees would likely remain within the
military commission system, which as the Senate has recognized, is the appropriate forum for the
prosecution of such wartime detainees.

No doubt the most important decision the Obama Administration will have to make in
this regard is assessing the appropriate venue for the prosecution of those who conspired to
commit the attacks of September 11, 2001. Right now, the United States has brought military
commission charges against five individuals for their involvement in the attack, including Khalid
Sheikh Mohammed, who has admitted to being the mastermind of the plan. Will the United
States continue to regard the September 11th attack as an act of war, or will we treat the attacks
as mere violation of criminal law, like the Oklahoma City bombing, suitable for prosecution in
our ordinary criminal courts? The Obama Administration has not yet spoken with one voice on
this issue, but it will make its views on this and related matters clearer in the context of the
prosecution decisions it makes in the months ahead.

Reforms in the Military Commission System

In recent weeks, Congress and the Obama Administration have discussed a number of
amendments to the MCA. The Senate’s reform proposals are reflected in Section 1031 of S.

1390. The Administration has expressed support for most, but not all, of those proposed



119

modifications, and in addition, has recommended some additional changes. Although I would be
happy to discuss any of those proposals this afternoon, I would like to say a brief word about two
off them, the Obama Administration’s proposal to adopt a “voluntariness” standard for the
admissibility of statements and the suggestion that Congress should remove “material support for
terrorism” as a war crime under the MCA.

Voluntariness Standard

The Administration’s proposed “voluntariness” standard would take aim at the rule that
has proven to be the most controversial provision of the MCA, the rule that purportedly would
allow the admissibility of so-called “coerced statements.” I think it is prudent for the
Administration to seek to amend this rule given the taint that it has given to the military
commission proceedings. That said, the controversy over the rule has in many ways been
unfortunate, because military commissions no more permit the admission of “coerced
statements” than do the International War Crimes Tribunals for the Former Yugoslavia or for
Rwanda. Reflecting the realities of wartime circumstances, both the U.N. war crimes tribunals
and the American military commissions direct the judges to evaluate the reliability of proffered
statements and the impact that their admission could have on the nature of the proceedings, what
the UN. tribunals call the “integrity of the proceedings” and what the MCA describes as the
“interest of justice.” In practice, our military judges have proven themselves quite adept at
determining which statements are reliable and appropriate for use as evidence in court, and T am
aware of no instances of “coerced statements” being admitted at commission trials.

Under the MCA, any statements obtained by torture are flatly deemed inadmissible, as

are any statements obtained in violation of the Detainee Treatment Act of 2005’s prohibition on
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“cruel, inhuman, and degrading treatment.” Beyond those rules, however, it can be difficult to
assess the “voluntariness” of statements obtained under inherently coercive wartime
circumstances. We do not want captured enemies to believe they have the “right to remain
silent” when it comes to our intelligence-gathering efforts. And when the accused has been
questioned while surrounded by armed U.S. soldiers, it may be difficult to assess what
constitutes a truly “voluntary” statement. For these reasons, rather than focusing on
voluntariness as such, the MCA provides that statements should only be admitted where they are
“reliable” and it would serve the “interest of justice” to admit them.

The Administration would propose to amend this standard so as to replace the existing
rule with a “voluntariness” standard. There is something to be said for amending the rule, so as
to dispel once and for all the perception that commission verdicts are tainted by coerced evidence
and to bring the commission standard closer in line with the constitutional standard applied by
the federal courts that will sit in review on those judgments. Senior military lawyers, however,
have expressed concemn that the “voluntariness” standard, developed originally in the domestic
law enforcement context, would not be sufficiently tailored for wartime circumstances. Those
concerns perhaps may be addressed by ensuring that any amendment adopting a “voluntariness”
standard provides military judges with appropriate guidance so as to ensure its proper application
in the wartime context. In practice, military judges have come close to adopting a voluntariness
standard by making their admissibility decisions on a case by case basis. An amendment that
takes those decisions into account could both improve both the workings and the perceived
legitimacy of the commission proceedings.

Material Support for Terrorism
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The Administration also has questioned whether the offense of “providing material
support for terrorism” has sufficient roots under the law of war to be properly charged by
military commission. The “material support” offense recognizes that it is an offense under the
law of war to enlist oneself in a terrorist organization, such as Al Qaeda, or to otherwise provide
funds or materials to help that organization accomplish its goals. Under the MCA, Congress
exercised its constitutional authority to “define and punish ... Offences against the Law of
Nations” and declared that “material support” was among those war crimes we would prosecute
by military commission. Not surprisingly, in the three years since, the “material support”
offense has been a common charge in the military commission cases, one found in most, if not
all, of the two dozen cases that have been charged so far. Like some in the Administration, the
Al Qaeda members in the commission cases have questioned whether “material support”
constitutes an established offense under the law of war, but so far, the military judges have
squarely rejected those claims.

In truth, there is a strong basis for Congress’s recognition that “material support”
constitutes a war crime. It is no doubt true that the term “material support” was first coined
under Title 18 of the U.S. Code, but the offense under Title 18 is broader than that of the MCA,
extending beyond conduct associated with an armed conflict and beyond the “unlawful enemy
combatants” or “unprivileged belligerents” who are triable by military commission. For
purposes of the law of war, the question whether “material support” states an established offense
does not turn upon the origins of the label, “material support,” but upon whether the underlying

wartime conduct has been recognized as a violation.
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As the military judge explained in United States v. Hamdan, in rejecting the defendant’s
motion to dismiss the charge, the United States recognized long ago that those who provided
support to an unlawful armed forces could themselves be subject to punishment under the law of
war. See United States v. Hamdan, Ruling on Motion to Dismiss (Ex Post Facto) at 4-6 (July 14,
2008). During the Civil War, for instance, the United States prosecuted by military commissions
“numerous rebels ... that furnish[ed] the enemy with arms, provisions, clothing, horses and
means of transportation” for the purpose of engaging in sabotage operations behind Union lines.
Id. at 4 (quoting H.R. Doc. No. 65, 55th Cong. 3d Sess. 234 (1894)). Indeed, the United States
found such individuals “liable to be shot, imprisoned, or banished, either summarily where their
guilt was clear or upon trial and conviction by a military commission.” /d. (quoting Winthrop,
Military Law and Precedents 784). In view of these historical precedents, the United States is
well justified in prosecuting Al Qaeda members who do the same in support of the enemy in
Afghanistan or elsewhere.

Moreover, it cannot be denied that acts of terrorism themselves constitute a violation of
international law and, when associated with armed conflict, a war crime. U.N. Security Council
Resolutions condemn terrorism and require that all States criminalize it, and the United States is
a party to twelve international treaties that prohibit kidnappings, hijackings, the murder of
innocent civilians, and other acts of terrorism. See Hamdan, supra, at 3. The MCA defines an
act of “terrorism” itself to be a war crime, and the Administration has not questioned the
legitimacy of that charge. Insofar as the underlying acts of terrorism would violate the law of

war, Congress was well within its authority to conclude that those who provide material support
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to a terrorist force, and therefore make such acts of terrorism possible, could themselves be
charged with a separate offense triable by military commissions.

The “material support” charge gives the prosecutors an important weapon in building
their cases, and prosecutors have used the offense successfully in obtaining verdicts or guilty
pleas in the early commission cases. I believe it would be a mistake, absent any adverse court
decision, for Congress to adopt the losing arguments of the Al Qaeda members in those cases
and simply to remove “material support” charge from the prosecutors’ arsenal. Rather,
prosecutors should be permitted to charge “material support” when the evidence would support
the claim and to defend the lawfulness of the charge in court, as they so far have been successful

in doing,

The use of military commissions for the prosecution of members of Al Qaeda, the
Taliban, and its affiliates has been the subject of great discussions since the attacks of September
L1th. Itis certainly a worthwhile subject for the attention of this Subcommittee. 1 appreciate the

opportunity to participate in the discussion today, and 1 look forward to your questions.

Mr. NADLER. I thank you.
Mr. Fidell?

TESTIMONY OF EUGENE R. FIDELL, SENIOR RESEARCH
SCHOLAR IN LAW AND FLORENCE ROGATZ LECTURER IN
LAW, YALE LAW SCHOOL

Mr. FIDELL. Thank you.
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Mr. Chairman, I am not going to read my statement at all. I
would just like to make a few comments. To begin with, I appre-
ciate your mention of my alma mater. As Daniel Webster said of
Dartmouth College, “it is a small school, yet there are those who
love it.”

Second, I would like to comment that I am here in my capacity
as president of the National Institute of Military Justice. We have
been deeply involved with the military commissions issues from the
beginning.

We have had observers from our staff and our advisory board
and board of directors go to Guantanamo. We have generated a lit-
tle pamphlet, which I can leave with you if you like.

We don’t have a party line. Our observers see things differently
from person to person. I think they are quite interesting reading.
I commend this to you.

And let me mention that I am extremely proud that we have gen-
erated a volume of law reports, the Military Commission Reporter,
gathering in one place all of the rulings of the military judges and
the military commissions as well as the rulings—the unclassified
ones—of the Court of Military Commission Review.

Frankly, we had thought this would be a historical document,
and it turns out, of course, that events seem to be heading in a di-
rection where we are going to be living, for better or worse, with
military commissions for some time.

And before I leave that subject, I am happy to say that there are
two members of the NIMJ staff present observing democracy in ac-
tion here today. I am extremely pleased to recognize them. They
spent the morning in Judge Ellen Huvelle’s courtroom watching
the proceedings that have been mentioned already. So what an ex-
citing day for these young people.

There are three points I would like to make. First, I would like
to talk about transparency. Second, I would like to talk about ap-
pellate review. And third, I would like to talk about voluntariness.

On the transparency point, you already mentioned, anticipating
a point that I wanted to stress, the real importance of everyone
seeing the Office of Legal Counsel opinion that has been men-
tioned.

You can’t have a discussion—and I think no Member of the
House should—can be expected to act responsibly, to vote respon-
sibly and intelligently on pending legislation without access to that
opinion.

We have lived through several years now of secret law from the
Office of Legal Counsel. It has been a national disgrace.

And right-minded people such as Dawn Johnson, whose nomina-
tion, surprisingly, is still pending in the other body, has worked to
reform the Office of Legal Counsel, reform that process and keep
it on a very solid, professional footing.

We really all ought to see the Office of Legal Counsel opinion.
That is this Administration’s view of what due process entails.

Second, with respect to, again, transparency, I would hope that
some effort could be made to require the Department of Defense to
use notice and comment rule-making when it changes the manual
for courts martial—manual for military commissions.
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This is an easy one. It will help foster public confidence in the
administration of justice. Yes, changes to the manual do have to be
reported to Congress in advance, but why not use the normal proc-
ess that we are familiar with through the Administrative Proce-
dure Act, which admittedly doesn’t apply here?

But still, Congress might give serious attention to either amend-
ing the MCA or putting in some real, real strong language in a con-
ference report saying, “Look, let the people participate in the rule-
making process.” That is where a lot of the implementing rules get
made. So I would like to put that on the table.

The final point with respect to transparency—and it goes back to
our “1 M.C.” law reporter—I hope that the Defense Department
can be encouraged to get a more user-friendly Web site. We are
happy to do this. We think it is important. We are proud of our
work in putting out the Commission Reporter.

It was a lot harder than it should have been. I think we, mem-
bers of the public, people around the world, Members of Congress,
your staffs should be able, with much less difficulty, to find out
what the rulings have been rather than have it haphazard.

With respect to appellate review, it is a good thing that the Sen-
ate bill includes appellate review by the Court of Appeals for the
Armed Forces. It is incomprehensible to me that the MCA, which
as previously was indicated, was passed kind of under the gun in
2006, provided for a review by the D.C. circuit.

I have infinite respect for the D.C. circuit. I have practiced there
for many years. I have also practiced for many years before the
now Court of Appeals for the Armed Forces. You are dealing with
military law of a kind, and that is supposed to be our expert body.

Make sure, I hope, that the House conferees are solidly behind
the Court of Appeals for the Armed Forces. They can do the job.
They have the time. And it will provide a sort of coherence to these
bodies of law.

My final point concerns voluntariness. Voluntariness should be
the test for admissibility of statements. I will say, as I think Mr.
Johnson pointed out, Article 31 of the UCMdJ does not apply. It was
specifically carved out in the MCA. It should be carved back in.

All you have to do is look at Article 31(d) of the UCMJ. That is
the provision that says you cannot use evidence obtained by unlaw-
ful threats or even unlawful inducements. I cannot come up with
a plausible reason for having a different test in this context than
in the court-martial context.

That is all I have, Mr. Chairman.

[The prepared statement of Mr. Fidell follows:]
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Chairman Nadler, Ranking Member Sensenbrenner,
Chairman Conyers, and Members of the Subcommittee:

Thank you for inviting me to testify about military
commissions.

I am a Senior Research Scholar and Florence Rogatz
Lecturer in Law at Yale Law School, where I have taught
military justice since 1993. I am also president of the
National Institute of Military Justice, a nonprofit
organization founded in 1991 to advance the fair
administration of justice in the armed forces and to foster
improved public understanding of military justice. NIMdJ has
been deeply involved in military commission issues since
shortly after President George W. Bush revived them in
November 2001. We have published an annotated guide to
the original military commission rules, four volumes of
Military Commission Instructions Sourcebooks, and, earlier

this month, the first volume of the Military Commissions
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Reporter, which collects all of the commissions’ rulings from
2006 to 2009. We have presented congressional testimony on
several occasions and have filed numerous amicus curiae
briefs. We have sent observers to Guantanamo to attend and
report on military commission hearings. We do not represent
individuals, and neither NIMJ nor I have ever personally
represented a Guantanamo detainee or military commission
defendant.

I would like to make four basic points.

First, military commissions are not “normal,” and we
must never lose sight of that. Although they have been used
in a variety of contexts since the Mexican War, they plainly
are not one of the brighter chapters in our legal tradition—
unless you think the mass hanging of Indians in Minnesota
or the military trial of the Lincoln Conspirators while the
local courts here were open was a good thing. Other doubtful

chapters include the use of military commissions in our
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effort to suppress the Philippine Insurrection and the unfair
proceedings against General Yamashita after World War II.

Military commissions remain a far cry from the
familiar process of military justice that we employ in
ensuring good order and discipline within our armed forces.
They are an even farther cry from trials in our federal
district courts. Those courts—the jewel in the crown of our
legal system—have earned the respect not only of our own
people but of fair-minded observers around the globe. Public
confidence in the administration of justice is a key element
of our national strategy to defeat terrorism. That means
public confidence both here and abroad. We cannot get from
where we are now to where we need to be by trying to
fashion a “reformed” military commission system 3.0.

Earlier this year, President Obama spoke of military
commissions (among other things) at the National Archives.

His remarks unfortunately could be interpreted as
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suggesting that commissions are a normal part of the fabric
of American law. The temptation to do so should be resisted,
for reasons I set forth in an op-ed in The New York Times. 1
request that it be made a part of the hearing record. Without
suggesting that the history of military commissions is all
negative, they have too often been put to uses of which we
have little reason to be proud. We must remain alert to the
danger that they will, by degrees, become normal rather
than a disfavored exception.

Second, and as a corollary to the first, every effort
should be made to ensure that military commissions,
assuming they are ever to be used, are used no longer than is
strictly justified. This means careful policing both at the
beginning and the end of the pertinent time-frame. Only if
the very limited conditions warranting military commissions
have been met should they be employed, and then they

should be terminated once the need has passed. Any military
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commission legislation should therefore be subject to a
sunset provision. Military commissions should never be a
permanent feature of our legal system. Remember: we got
along without them for over half a century following World
War II, despite our involvement in numerous armed
conflicts, large and small.

Third, every aspect of military commissions should be
governed by a policy to limit rather than to expand their use.
Thus, the jurisdictional definitions, both as to what kinds of
conduct would be subject to trial by military commission (in
other words, subject matter jurisdiction) and as to who
should be subject to such trial (personal jurisdiction), should
be as narrow as possible. If an offense is not known to the
law of armed conflict, such as conspiracy, “material support”
or spying, try it in some other forum. Any doubt should be
resolved against, rather than for, the exercise of jurisdiction

by these exceptional courts. If we do not apply this stringent
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test at every turn, you will have created a “national security
court” in camouflage. I do not believe our country is ready for
such courts.

Fourth, even if a case and an individual are plausibly
within the jurisdiction of a military commission, the
strongest preference must be given to available trial options
in the Article IIT courts. The recent Sense of the Senate
resolution favoring trials by military commission has the
telescope turned in precisely the wrong direction. It is
fortunate that the resolution lacks the force of law.

In 2006, I testified before the Senate Armed Services
Committee that Congress should insist that no case be tried
by a military commission unless the Attorney General has
personally certified that it could not be tried in district court.
That still seems to be the best approach, and I hope the
current Administration will apply it or something like it.

However, it is important to stress that mere prosecutorial
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difficulty or inconvenience or embarrassment to the
government arising from a district court prosecution cannot
be enough to justify resort to the extraordinary process of a
military commission. Only when the politically-accountable
Attorney General assures the country, with particularity,
that a given case lies outside the complex web of PATRIOT
Act-era or earlier civilian criminal law prohibitions should
charges be referred to a military commission.

The process described in the Detention Policy Task
Force’s dJuly 20, 2009 protocol on Determination of
Guantanamo Cases Referred to Prosecution falls short. It
speaks of “feasibility” of prosecution in federal court, but the
preference for civilian trial is merely a presumption, and one
that can be overridden based on broad factors that leave far
too much to discretion: “strength of interest,” “efficiency” and
“other  prosecution considerations.” For example,

“evidentiary problems that might attend prosecution in the
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other jurisdiction” enables forum-shopping that should be
rejected. Similarly, it is difficult to see why the fact that the
armed forces have sunk investigative costs in a case should
play any role in deciding whether an offense should be tried
in a military commission rather than in district court. This is
not to suggest congressional micromanagement of
prosecutorial decisions, as these are quintessentially within
the ken of the Executive given the President’s duty under
Article II, § 3 of the Constitution, to “take Care that the
Laws be faithfully executed.” Still, Congress can and should
impose limits rather than permit a matter as sensitive as
this to be so unstructured.

In 2006, Congress enacted the Military Commissions
Act under tremendous pressure from the White House and,
as far as I could determine as an observer of the passing
scene, out of concern for permitting the subject to be made

an issue in that year’s congressional elections. The result
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was most unwise. It left us with the traditional military
justice system which permits war crimes to be tried by
general courts-martial, a set of military commissions for
trying war crimes by lawful combatants, and yet another set
of military commissions for trying war crimes (and other
offenses) by unlawful combatants.

The result is senseless. We don’t need two flavors of
military commissions; indeed, we may not even need one. I
would therefore advise that the MCA be repealed and if
military commissions prove necessary, let them conform
with general court-martial procedures and rules subject to a
very few exceptions such as dispensing with the need for a
pretrial investigation. The current arrangement, whereby
three distinct systems exist, is needlessly complex and an
open invitation for yet more years of litigation.

Two weeks ago I prepared some notes on aspects of the

Senate bill (as it then stood) that might have been improved.
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I ask that my slightly updated version be made part of the
record. Even if all of the questions in those notes were
resolved in the manner indicated, I would still restore the
(pre-MCA) status quo ante. And in any event I would
encourage the Subcommittee as well as those who will be
responsible for both the administration and judicial review
of any future military commissions to bear in mind the four
basic points set out in this testimony as a way to minimize
the insult to our constitutional system.

I will be happy to respond to your questions.
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The Trouble With Tribunals
By EUGENE R. FIDELL

IN a Manhattan courtroom last week, the first Guantdnamo detainee to face a trial in a civilian court pleaded
not guilty. President Obama has indicated that other terrorism cases will likewise be tried in the federal
courts, but that does not necessarily spell the end for military commissions. In a speech at the National
Archives in May, he confirmed that the commission system won't be abolished, merely revised.

Whether his proposed changes will substantially improve the military commissions and increase public
confidence in the commissions’ administration of justice will be the subject of debate in the coming months
and years. There is, however, a more fundamental question: the president’s assertion that military
commissions have long played a respectable role in American legal history.

The history is more ambiguous than many have assumed, and is not one of which we have much reason to be
proud. Let’s consider the high points typically cited.

Aboard of general officers conducted an inquiry into the spying case of Maj. John André, a British officer, in
1780. Whether that board or the one convened in another Revolutionary War spying case constituted a
military commission is open to doubt. At the time, of course, the country was an actual battleground and
there were not yet any civilian federal courts. But these inquiries were isolated events and hardly a solid
starting point for an entire system of justice.

Fast forward more than half a century to the Mexican-American War. Gen. Winfield Scott, who commanded
the American contingent in southern Mexico, found his forces in a partial legal vacuum, as the Articles of
War — the Army predecessor of the Uniform Code of Military Justice — did not cover non-military offenses.
He had no alternative but to create a system of military commissions to try both American soldiers and
enemy civilians.

Congress did not even acknowledge Scott’s system until 1862, when it did so backhandedly: the legislation
dealing with the position of judge advocate general simply noted his duty to review military commission
cases.

During the Civil War and Reconstruction, military commissions were used in a variety of settings. Famously,
the Supreme Court forbade their use in states that had not seceded and in which the courts were open. In the
South, however, civilian courts were closed or could not be relied on to prosecute offenders against the

Union.

A commission was actually convened to try the conspirators in the Lincoln assassination. Why? The Civil
‘War was for all practical purposes over by then and it was almost certainly the wrong impulse not to trust the

http://www.nytimes.com/2009/06/14/opinion/14fidell.html?_r=1&sq=fidell&st=nyt&scp=... 7/28/2009
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District of Columbia’s courts.

Military commissions were occasionally used during the so-called Indian wars. An 1862 commission trial
after a Sioux uprising in Minnesota led to the largest mass hanging in American history, even after Abraham
Lincoln spared a number of those who had been condemned. Is the genocidal war our country waged against
the original inhabitants a chapter of which we are proud?

We used military commissions in the aftermath of the Spanish-American War. But our efforts to suppress the
Philippine insurrection of 1898 were brutal and in service of a blatantly imperialistic cause; and whether
these commissions were conducted fairly or not, the setting is not one to be held out as a model for the 21st
century. At least those commissions were conducted in the field — unlike the Guant4namo commissions.

Many Americans have heard of the military commission that convened in 1942 to try eight German
saboteurs, But few are aware that a major reason the case was tried by commission rather than in the federal
courts was that federal law at the time did not prescribe harsh enough penalties for what they had attempted
to do. That is obviously not so today, thanks to the Patriot Act and other legislation passed since World War
Jin

In its review of the saboteurs’ case, Ex parte Quirin, the Supreme Court did sustain the military commission’s
jurisdiction — but, in a discomfiting move, did not even release its legal reasoning until months after six of
the Germans had been electrocuted. Though the ruling was unanimous, Justice Felix Frankfurter declared
that Quirin was “not a happy precedent.”

Other commissions were held in the aftermath of World War II. Gen. Tomoyuki Yamashita, the Japanese
commander in Manila, was hanged after an appallingly unfair military commission trial. Here again, at least
his case was held overseas, not in territory over which the United States had full power to use its regular
courts.

In 1950, Congress passed the Uniform Code of Military Justice, which substantially upgraded the military
justice system and reduced the disparities among the disciplinary laws governing the various branches of the
armed forces. From 1951, when the code took effect, until 2001, when President George W. Bush set the stage
for the Guant4namo tribunals, we did perfectly well without military commissions, despite numerous armed
conflicts, large and small — and despite a growing engagement with terrorism.

This is not to say that no military commission has ever been conducted fairly or in a worthy cause. At times
the commissions’ work has been acceptable, especially when they applied general court-martial standards.
Nonetheless, the history of our military commissions hrings little credit on our country. We should not
invoke that history without recognizing the combination of doubtful goals and missed opportunities to use
other forums. The coming new-and-improved model of military commissions — our third effort in less than a
decade — is unlikely to inspire confidence here or abroad in our administration of justice.

There is a second point to be made concerning President Obama’s recent speech. At no point did he give a
detailed explanation of why military commissions had to be used rather than the federal district courts, or
why some detainees will have full procedural safeguards in federal court while others will be afforded fewer
rights before a military commission.

http://www.nytimes.com/2009/06/14/opinion/14fidell.html?_r=1 &sq=fidell&st=nyt&scp=... 7/28/2009
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This is not a matter to be addressed generically. Rather, it is incumbent on the administration to state why
any particular case cannot be tried in the federal courts. Those courts are open, and have demonstrated that
they can try terrorists in ways that bring honor on our country and fully respect our legal values.

The issue is not whether it is easier or more convenient to use military commissions, but whether the conduct
sought to be punished is literally outside the complex web of criminal provisions Congress has enacted over
the years, including the Patriot Act.

President Obama justifiably reminded his audience at the National Archives that the last administration left
the country with a terrible, and terribly complicated, legal mess. His personal commitment to the rule of law
cannot be doubted. Nonetheless, unless his administration explains why specific cases cannot be prosecuted
in the federal courts, it will have done no better than its predecessor on a pivotal threshold issue.

Eugene R. Fidell teaches military law at Yale Law School.
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S. 1390, NATIONAL DEFENSE AUTHORIZATION ACT FOR FISCAL YEAR 2010

NOTES ON § 1031, MILITARY COMMISSIONS

1. Section 948b(d): why exclude application of the speedy trial rule and UCMJ art.
31?7

2. Section 948c: overbroad definition of persons subject to trial by military
commission. This would confer jurisdiction over persons who have never been on
the battlefield, for nontraditional war crimes like material support and terrorism.

3. Section 948d would permit military commissions to try spying charges

4. Section 948j makes no provision for terms of office for military judges, in contrast
to Army regulations that provide for 3-year terms for military judges in courts-
martial.

5. Section 948r would permit evidence obtained by means of cruel, inhuman, and
degrading treatment so long as it’s reliable and not a product of one of the specific
methods noted in § 1003 of the Detainee Treatment Act.

6. Section 949a(b) authorizes the Secretary of Defense to depart from general court-
martial procedures under a very fuzzy standard (‘unique circumstances of the
conduct of military and intelligence operations during hostilities or by other
practical need”). Any guaranteed opportunity for public comment before submission
to Congress? See § (d) (last page).

7. Section 949a(b)(2) is unclear: does the accused have a right to probe the
government’s non-live evidence by interrogatories or other means of discovery?

8. Section 949a(b)(3)(D) allows the use of hearsay evidence that would never be
admitted in a general court-martial or district court, and well beyond the
parameters actually applied in international criminal tribunals such as the
International Criminal Tribunal for the Former Yugoslavia.

9. Section 949d(c)(4) seems to depart from general court-martial procedures for
classified information. Why is any departure necessary? Why is there no provision
for dismissal if the military judge finds there is no adequate substitute and
the information is deemed essential to the defense?

10. Section 949j erects a “reasonable opportunity” standard in place of UCMJ art.
46’s “equal opportunity” standard for access to witnesses and other evidence. Why
the difference? The military commissions had denied the defense access to high-
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value detainees. Will that denial continue to be possible under the amendments? If
so, why?

11. Section 950f provides for review as of right by the Court of Appeals for the
Armed Forces. If enemy combatants are entitled to this, why not our own military
personnel, who (except for those sentenced to death) must show “good cause” under
the UCMJ. This part of the bill is good, but raises a question as to why most court-
martial appellants cannot even seek certiorari from the Supreme Court (because the
Court of Appeals has denied discretionary review). Congress should pass this
provision, but it would be a disgrace to do so without putting GIs’ cases on the same
footing with respect to eligibility for Supreme Court review. See S. 357 (Sen.
Feinstein); H.R. 569.

12. Section 950p(c) permits military commission trials only if the offense is
committed in the context of and associated with armed conflict. This loose standard
could sweep in non-battlefield conduct not subject to trial by military tribunals
under the law of armed conflict.

13. Section 950u: four Justices in Hamdan did not believe conspiracy is a crime
under the law of armed conflict. Including it is a misuse of the military commission
as an institution.

14. What new matter in the amendments made by § 1031 addresses the specific
problems of independence of trial and defense counsel that have repeatedly arisen
under the MCA?

Mr. NADLER. I thank you.
. We are expecting votes soon, and so I am going to be fairly strict
in adhering to the 5-minute time line. I hope we will be able to get
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this all in before the votes, so that we don’t have to ask you to stay
until the votes are over.

I recognize myself first.

Mr. Fidell, in your written statement, you note that any military
commission system must be appropriately limited in terms of who
can be charged and for what crime.

Do the amendments made by the Senate bill to the MCA set the
correct standards of jurisdiction? What, if any, further changes are
needed?

Mr. FIDELL. The changes go in the right direction, but as you will
see from my statement—and here, I have to respectfully disagree
with Mr. Engel, or at least a part of Mr. Engel’s presentation. I
think it is quite dangerous to accede to the notion that military
commissions are kind of normal and accepted.

I personally disagree that they date back to President Washing-
ton’s—not his Administration, but to his term as commander in
chief of the Continental Army.

They should be limited in duration and subject matter and in
personal jurisdiction, and any——

Mr. NADLER. And do you

Mr. FIDELL [continuing]. Anything that can be done in that direc-
tion should be done

Mr. NADLER. Can you give us in writing your recommendations
as to what those limitations should be?

Mr. FIDELL. Yes. Some of those——

Mr. NADLER. Thank you.

Mr. FIDELL [continuing]. Appear in an appendix to my testimony.

Mr. NADLER. Thank you.

Major Frakt, you note the lack of a minimum age limitation for
military commissions. Your client has been referred to by some as
a child soldier. You testify he may have been as young as 12 when
captured in 2002.

How might an age limit have changed his confinement and pos-
sible prosecution?

Major FRAKT. I am sorry, Mr. Chairman. I didn’t hear the last
sentence.

Mr. NADLER. How might an age limit have changed his confine-
ment and possible prosecution, if we had had an age limit?

Major FRAKT. Well, Mr. Chairman, it certainly would have pre-
cluded a prosecution. Had we complied with the optional protocol
on the involvement of children in armed conflict, which the United
States signed and ratified in 2002, he would have been treated very
differently.

He would not have been confined with adult prisoners. He would
have been provided opportunities for rehabilitation and reintegra-
tion. And the U.S. in a report to that committee did acknowledge
that both he and Omar Khadr were juveniles.

Mr. NADLER. Thank you.

Now, Major Frakt, the Administration has indicated that it will
seek to detain individuals deemed dangerous, even if acquitted,
based on its authority to hold individuals for the duration of hos-
tilities, presumably as enemy combatants or whatever it is calling
them these days.
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What, in your view, is the extent of this authority? Who would
it possibly cover?

Major FRAKT. Well, I am skeptical about this alleged category of
people that are too dangerous to release but yet can’t be pros-
ecuted. No one has ever identified any such individual.

If we are confident that a person is—poses a danger to the
United States, that should be based on past conduct, which should
be prosecuteable, at a minimum, for material support of terrorism,
which is a very flexible crime and it covers——

Mr. NADLER. So you are skeptical

Major FRAKT [continuing]. A lot of conduct.

Mr. NADLER [continuing]. That there could be anybody in this
third category.

Major FRAKT. Yes. But if there were, and it is troubling, the idea
of someone being acquitted and then continuing to be held. But I
do understand the distinction between the authority to hold some-
one under the law of war and the—versus for criminal prosecution.

What I would say—and this is what we do in the Air Force—if
someone is prosecuted and acquitted, then whatever they were
charged with cannot be the basis for subsequent administrative ac-
tion—for example, if we wanted to administratively discharge
someone.

So if there were some other basis, other than what they were
prosecuted for and acquitted, to hold them, then—then potentially
there could be a lawful

Mr. NADLER. Let me ask you one further question, and please an-
swer briefly. In your view, what evidence would be required to au-
thorize indefinite detention, and what process would be needed to
determine that?

Major FRAKT. Indefinite detention should not be authorized
under any circumstances.

Mr. NADLER. Well, indefinite detention during hostilities is what
we are talking about, I presume.

Major FRAKT. Well, in that case, the nature of the hostilities
need to be more clearly defined.

Mr. NADLER. In law or in the case?

Major FRAKT. In law or in

Mr. NADLER. Or in the specific case.

Major FrRAKT. Well, I think the Administration needs to define
how—what the conflict is and how we will know when it ends.

Mr. NADLER. And until it defines that, you can’t hold someone as
an enemy combatant?

Major FRAKT. Well, I think there is—clearly, we are in an armed
conflict in Afghanistan, as well as Iraq, but let’s say that that con-
flict comes to a close, as I hope it will. Are we still going to be in
a war against al-Qaida and Taliban elsewhere? Probably.

So I think we have to define what the conflict is.

Mr. NADLER. That is defining the conflict in Afghanistan as one
conflict, the conflict with—in Somalia as another, as opposed to a
worldwide conflict.

Major FRAKT. Yes.

Mr. NADLER. Mr. Fidell, could you comment on that very briefly,
please?
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Mr. FIDELL. The idea, unfortunately, took root under the admin-
istration of President George W. Bush that we were in basically
perpetual war.

We cannot have such a doctrine and yet also have indefinite de-
tention, because that means detention to the end of time. It is for
reasons like that that we have to rely on the Federal courts to be
available in a meaningful way, as they have proven to be, ulti-
mately, in the habeas cases.

Mr. NADLER. Thank you. Thank you.

Colonel Masciola, what are the key reforms—no, skip that one.
Okay. I have exhausted my time. I yield.

I recognize the gentleman from Massachusetts.

Mr. DELAHUNT. First of all, thank you all for excellent testimony,
and you are providing a great service to the country and to this
particular discussion, which is very important.

I can assure you, Colonel, that I agree totally with you in terms
of adequate resources, and when I hear the convening authority—
you know, 46 out of 57, I am reminded of the fact that we had a
convening authority that allegedly made statements about, you
know, “This is about convictions, not about acquittals. We are not
going to have any acquittals.” It was reported in the newspaper.

That doesn’t mean it is true, but if that is the case, that I find
repugnant and offensive, and again adds to why we need to do—
to close Guantanamo and to move forward in a way that I think
you are all suggesting.

Mr. Engel, I heard you say captured on the battlefield. You
know, when we talk about the military commission, and you use
terms like captured by our forces—that is why I posed the question
to the earlier panel about, you know, how many were actually cap-
tured by our forces.

Would you make a distinction between individuals that are cap-
tured by American forces or are bought by Americans to—on the
basis of some poor Afghani or Pakistani saying that they are ter-
rorists?

Mr. ENGEL. Well, I wouldn’t distinguish the legal matter specifi-
cally with respect to who made the capture. I fully agree with you
that it is very important that we make sure that the folks that we
are holding are, in fact——

Mr. DELAHUNT. Is that truly

Mr. ENGEL [continuing]. Enemies of our country. That is

Mr. DELAHUNT. Is that truly

Mr. ENGEL. We agree about that.

Mr. DELAHUNT. Is that truly a capture?

Mr. ENGEL. Sorry? I mean, we——

Mr. DELAHUNT. Is that a capture when we buy them?

Mr. ENGEL. I think when we invaded Afghanistan at the
time——

Mr. DELAHUNT. Right.

Mr. ENGEL [continuing]. We fought with a number of local forces
there and——

Mr. DELAHUNT. I understand.

Mr. ENGEL [continuing]. Benefitted from that. When we were
successful in routing Afghan and al-Qaida forces at Tora Bora, they
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went east and they went into Pakistan, and we had a number of
highly significant captures and the like

Mr. DELAHUNT. That is fine.

Mr. ENGEL [continuing]. Which was done by—you know, by our
allies and co-belligerents, and folks—you know, and people from
the government of Pakistan as well.

It is important to make sure that we have the right people, clear-

ly.
Mr. DELAHUNT. Right.
Mr. ENGEL. And it
Mr. DELAHUNT. We got a lot of the wrong people, unfortunately.
Mr. ENGEL [continuing]. It becomes more—it becomes more dif-
ficult when there are circumstances

Mr. DELAHUNT. Right.

Mr. ENGEL [continuing]. In which other governments or

Mr. DELAHUNT. But would

Mr. ENGEL [continuing]. Foreign governments are providing that.

Mr. DELAHUNT [continuing]. Would you feel comfortable relying
on information coming from the Pakistani—you know, the ISI, who
were, you know, given by tribal leaders, you know, four Uighur de-
tainees

Mr. ENGEL. [——

Mr. DELAHUNT [continuing]. Who had absolutely, you know,
nothiI})g at their disposal to determine whether they were terrorists
or not?

Mr. ENGEL. As a general matter, not speaking about the specific
cases——

Mr. DELAHUNT. Okay.

Mr. ENGEL [continuing]. And intelligence information, we have
relied and continue to rely upon the Pakistani intelligence services
for very important information. They are an important ally in—you
know, in this armed conflict, both since

Mr. DELAHUNT. Both for:

Mr. ENGEL [continuing]. Early 2001 and——

Mr. DELAHUNT [continuing]. Us and for our enemy, I would sug-
gest. Right. I mean, we——

Mr. ENGEL. Your other jurisdiction.

Mr. DELAHUNT. Right.

Mr. ENGEL. I think think the Uighurs is a difficult case. And it
was recognized, you know——

Mr. DELAHUNT. Early on.

Mr. ENGEL [continuing]. By the—early on.

Mr. DELAHUNT. Early on by the Bush administration.

Mr. ENGEL. I mean, the Uighurs were not cleared for release on
January 21, 2009——

Mr. DELAHUNT. Well, because we didn’t have CSRTs then.

Mr. ENGEL. Sorry?

Mr. DELAHUNT. We didn’t have CSRTs.

Mr. ENGEL. Yes—I

Mr. DELAHUNT. On January 21?

Mr. ENGEL. Oh. Oh, right—CSRTs. Well, I mean, that system
was stopped, frankly, after the Boumediene decision made clear
that we would move all of the litigation to Federal court

Mr. DELAHUNT. Do you have any comments about that system?
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Mr. ENGEL. Well, that system was devised and developed based
upon the model of Article 5 of the Geneva Conventions. I know that
there have been individuals within the Department of Defense who
have expressed critical opinions as to the administration of the
CSRT system.

Mr. DELAHUNT. It was in the implementation.

Mr. ENGEL. I also know that there have been a—there have been
many folks within the Department of Defense who have come and
testified and defended the system.

Certainly, in its rules it was modeled after Article 5 of the Gene-
va Conventions, based really upon the Supreme Court’s guidance.

Mr. DELAHUNT. Mr. Fidell, give me your—I will throw this out,
because I do have a particular interest.

Mr. FIDELL. Look, this train ran off the tracks when the govern-
ment decided not to use the procedures set out in Army Regulation
190-8. That regulation had been on the books for years. We used
the Article 5 screening tribunals that are supposed to separate the
wheat from the chaff, who is a POW and who isn’t, to very good
effect in the first Gulf War.

And it turned out that I think two-thirds or maybe three-quar-
ters of the people who had been apprehended, have come into our
custody——

Mr. DELAHUNT. Arrived on our doorstep.

Mr. FIDELL [continuing]. Arrived on our doorstep——

Mr. DELAHUNT. For $5,000.

Mr. FIDELL [continuing]. Were sent home. They served the pur-
pose. And that is what should have been done. For that, the Bush
administration has to accept responsibility. It was——

Mr. DELAHUNT. One more final question.

Mr. FIDELL. It was a blunder.

Mr. DELAHUNT. Major, I will tell you what I find particularly ag-
gravating—and I don’t usually attend classified briefings because I
find they have very little value.

And I can always read them the next day in the newspaper, be-
cause they are leaked by the executive. We all know that. And of
course, they are concerned about us leaking, which I really find
kind of humorous.

In any event, I have heard of plea agreements where even re-
lease—paroles, I think, is the right term—where as part of the pa-
role agreement the detainee is—has to sign something that he will
not in any way discuss anything about his treatment, et cetera, et
cetera. Can you comment on that?

Major FRAKT. Yes, Mr. Delahunt. There has only been one plea
agreement that has come to fruition at Guantanamo, and that in-
volved Mr. David Hicks, an Australian. And he did sign a number
of conditions as part of that agreement.

And you know, people will sign anything to get out of Guanta-
namo. And whether that was under duress and whether it was
legal I don’t have any special insight into.

But I would note that what he was convicted of, which was mate-
rial support for terrorism, the Obama administration has now ac-
knowledged is not a war crime. So his conviction is very seriously
in question.

Mr. FIDELL. There ought to be a law forbidding the
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Mr. NADLER. The gentleman’s time has expired.

Mr. KING. Mr. Chairman, I will yield my time.

Mr. NADLER. The gentleman’s——

Mr. FIDELL. There ought to be a law forbidding the extraction of
any kind of signed statement as a condition of release.

Only today or yesterday the newspapers reported that the Ira-
nian authorities, when they released young people who had been
taken into custody during the recent upheaval in Iran, were being
required to sign documents saying they had been treated nicely by
the Iranian prison authorities.

So anything like that should be really taken with a very large
grain of salt.

Mr. NADLER. I thank the gentleman.

I thank the gentleman for yielding.

All time is expired. We have 2 minutes left on the vote. Without
objection, all Members—I thank the witnesses.

Without objection, all Members have 5 legislative days to submit
to the Chair additional written questions for the witnesses which
we will forward and ask the witnesses to respond as promptly as
they can so that their answers may be made part of the record.

Without objection, all Members will have 5 legislative days to
submit any additional materials for inclusion in the record.

Again, we thank the witnesses for their patience and for their
testimony.

With that, this hearing is adjourned.

[Whereupon, at 5:43 p.m., the Subcommittee was adjourned.]
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July 16, 2009
Dear Senator:

As you consider the military commission provisions in the National Defense Authorization Act
(NDAA), the undersigned organizations want to make clear our opposition to resuming the use
of military commissions to try terrorist suspects, even with the changes in the NDAA, as
reported out of the Senate Armed Services Committee. Military commissions would be
incapable of delivering on the twin goals of any effective judicial system: ensuring that justice is
fair, and ensuring that justice is switt.

The military commissions, even if revised by the NDAA, depart in fundamental ways from the
trial procedures that apply in Article 111 courts and courts-martial. These federal criminal court
and court-martial procedures are designed to ensure fairness and to guard against erroneous
convictions. Departing from them would result in a second-class system of justice that would
lack legitimacy to the American public and around the world.

Unfair procedures not only taint trials and convictions, but also delay them. After more than
seven years and two iterations of the military commissions at Guantanamo Bay, the government
has secured only three convictions. If Congress revives the use of military commissions that
differ from this nation’s regularly constituted courts, past will become prologue: trials and
convictions will be delayed by challenges in federal court, and any convictions will likely be
reversed on appeal.

Instead of Congress and the Executive Branch setting up a third version of the discredited
military commissions, the federal government should take advantage of the tried and true system
of justice that has been available all along: the federal criminal courts, which are the same
Article 111 courts that try and convict criminals every day. Experienced and highly-qualified
federal judges are more than capable of delivering timely and legitimate trials of terrorist
suspects, and dealing with sensitive classified evidence through use of the Classified Information
Procedures Act (CIPA). Indeed, roughly 200 defendants have been convicted of international
terrorism crimes in federal court in recent years.

Moreover, as reported out of committee, the military commission provisions of the NDAA do
not meet the constitutional and policy concerns of the U.S. Department of Justice. The Justice
Department testified before the Senate Armed Services Committee last week that courts are
highly likely to find that the Due Process Clause of the Constitution applies to military
commissions, and that some of the military commission provisions of the NDAA do not meet
constitutional requirements. The Justice Department also articulated some compelling policy
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concerns. It urged the Senate to address the following problems, among others, which were not
resolved in the NDAA, as reported out of committee:

Inadmissibility of evidence obtained by coercion: The Justice Department testified
that the NDAA provision permitting the use of at least some coerced evidence should be
changed to a voluntariness standard, which is the standard that applies in federal criminal
courts and courts-martial. The Supreme Court has held that coerced evidence is
unreliable and its use unconstitutional. No forced confessions or other coerced evidence
should be admitted. The Justice Department testitied that any use of coerced evidence
causes a serious risk that hard-won convictions will be reversed on appeal.

Inadmissibility of hearsay evidence: The military commission provisions of the NDAA
would allow the commissions to admit hearsay evidence that would be excluded before
any court in the United States, including courts-martial. The Sixth Amendment and
military courts-martial rules limit the use of hearsay. The provisions should be revised to
meet constitutional requirements. The Justice Department argued for additional
restrictions on the use of hearsay than are included in the NDAA. However, these
recommendations fall short of the hearsay rules used in federal criminal courts and
courts-martial.

Adequate provision of resources to the defense: Defense teams at the military
commissions have operated under resource constraints that would violate the right to
effective assistance of counsel guaranteed by the Sixth Amendment, and would not be tolerated in
any courtroom or court-martial in America. Although the Defense Department and Justice
Department made verbal commitments to provide adequate resources, including investigatory,
legal, and translation support for defendants, there is no statutory guarantee included in the
NDAA as reported out of committee.

Classified evidence procedures: The Justice Department asked Congress to replace the
bill’s classified evidence provisions with provisions similar to those used by federal
criminal courts, which apply the Classitied Information Procedures Act (CIPA). CIPA
provides proven procedures governing the use of classified evidence, and there is no good
reason for the commissions to deviate from it. The Justice Department testified that,
“importing a modified CIPA framework into the statute will provide certainty and
comprehensive guidance on how to balance the need to protect classified information
with the defendant’s interests.”

Sunset provision: The Justice Department urged the Congress to add a sunset provision
to the military commissions. Congress should add a three-year sunset provision. The
commissions that the NDAA would establish represent a brand new and untested justice

2
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system, they are, necessarily, an experiment. A sunset provision would set a date on
which Congress must evaluate the commissions’ performance and decide whether they
should be continued, discontinued, or amended.

In addition to the problems raised by the Obama Administration with the NDAA, there are other
significant problems. In particular, the definition of who can be tried before military
commissions remains overly broad. The NDAA defines “unprivileged enemy belligerent” to
include, not only those who have engaged in hostilities, but also those who have “purposefully
and materially supported hostilities.” Several recent district court opinions have held that there
is no basis in the law of war for treating people who merely “support” hostilities as
“belligerents.” Indeed, if mere “support” were sufficient, Rosie the Riveter would have been a
“belligerent” during World War I1, subject to detention and trial by a military tribunal. In
addition, the NDAA provisions continue to deny defendants the same opportunity that the
prosecution has to obtain witnesses and other evidence. And, while the bill requires the Secretary
of Defense to apply the rules of courts-martial except where otherwise specified, the bill also
gives the Secretary of Defense broad authority to make exceptions — an exception that effectively
swallows the rule.

While fixing the problems detailed above would improve the military commissions, it would not
render them a sensible alternative to federal criminal courts under Article III of the Constitution.
The reforms needed to make military commissions fair would result in commissions that are
functionally identical to Article III courts or courts-martial. Under those circumstances, it makes
little sense to use a duplicative system that, because it is new and untested, will be subject to
protracted litigation and will be suspect in the eyes of the world.

Moreover, the commissions would lack the institutional competencies that our established courts
have developed over the centuries. They would inevitably continue to be plagued with logistical
“growing pains,” even if their rules were scrupulously fair. Reviving the broken military
commissions system once again cannot be justified when our federal criminal courts stand ready,
willing, and able to dispense justice to our enemies in a manner that is consistent with the U.S.
Constitution and American values.

Sincerely,

Alliance for Justice

American Civil Liberties Union

Amnesty International USA

Appeal for Justice

Arab-American Anti-Discrimination Committee
Asian American Justice Center
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The Brennan Center for Justice

Center for Constitutional Rights

Constitution Project

Government Accountability Project

Human Rights First

Human Rights Watch

International Justice Network

Japanese American Citizens League

National Association of Criminal Defense Lawyers
National Institute of Military Justice

Open Society Policy Center

Religious Action Center for Reform Judaism
Rights Working Group

United Methodist Church, General Board of Church and Society
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Defending Liberty
Pursuing Justice

Thomas M. Susman AMERICAN BAR ASSOCIATION
Director 74D Fiienh Sueet, NW
Govesnmentol Affairs Ofice Washingion, OC 20005-1022

2027 6621760
FAX: {202; 662-1762
SwimanT@staffabanat org

July 20, 2009

United States Senate
‘Washington, DC 20510

Dear Senator:

1 write to express the views of the American Bar Association as you consider the military
commission provisions in S. 1390, the National Defense Authorization Act for Fiscal
Year 2010 (NDAA).

The ABA has a long history of urging the President and Congress to ensure that military
commissions provide detainees the rights afforded in courts-martial under the Uniform
Code of Military Justice (UCMY) and comply fully with our international treaty
obligations. These obligations include representation by counsel of choice, respect for
the attorney-client privilege, adequate time and facilities to prepare the defense, the
ability to examine all evidence and confront witnesses, and an independent and impartial
tribunal. Longstanding ABA policy calls for zealous and effective assistance of counsel
in any case, including military commission trials.

‘When the Military Commissions Act of 2006 was considered by Congress, the ABA
expressed its concerns regarding various provisions. And since its enactment, the ABA
has continued to urge the federal government to establish fair procedures that comport
with due process and justice. Despite some improvements, the proposed revisions |
embodied within the NDAA fail to address a number of significant concerns, including
those related to the use of coerced evidence, the admission of hearsay evidence, and the
resource constraints under which defense counsel must operate.

First, the proposed revision to §948r of Chapter 47A of title 10, U.S. Code, would still
permit the consideration of coerced evidence in military commission proceedings. The
Supreme Court has held that coerced evidence is unreliable and its use unconstitutional,
and the UCMLI prohibits its use.

Second, under 949a(b)(3)(D), the proposed revision to the Military Commissions Act
would still permit the use of hearsay evidence. Such evidence would be excluded before
any court in the United States, including courts-martial proceedings.

Third, the proposed revisions do not address any of the resource issues identified by
defense counsel at the military commissions who have operated under constraints that
violate the right to effective assistance of counsel guaranteed by the Sixth Amendment.
The office of the Chief Defense Counsel is seriously understaffed. Legitimate requests
for funding for investigators, experts, and mitigation specialists have been denied, and
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even pro bono independent experts cannot participate unless the government determines
that they have a "need to know." There are restrictions on the ability of defense lawyers
communicating with each other and with experts, and there are still substantial problems
with defense translators. Thus, there remains a serious and unfair imbalance compared to
prosecution resources.

In August 2003, the ABA adopted a policy calling upon the Congress and the Executive
Branch to insure that all defendants before any military commission receive the zealous -
and effective assistance of counsel. The importance of this representation is even greater
when the death penalty is sought. In recognition of the unique demands upon counsel in
death penalty cases, the ABA promulgated Guidelines for the Appointment and
Performance of Defense Counsel in Death Penalty Cases (the “Guidelines™) in 1989.
These Guidelines have become the preeminent nationally recognized standards on this
subject, have been adopted by numerous jurisdictions, and are widely relied upon by the
bench and bar in setting forth the minimal requirements for defense counsel in capital
cases. The Guidelines were revised in 2003 to apply specifically to military commission
proceedings.

The Guidelines call for defense teams — consisting of at least two qualified attorneys, one
investigator, and one mitigation specialist — with sufficient experience and training to
provide high quality legal representation to those who face execution if convicted. We
are concerned that there still exists a significant imbalance between the resources
allocated to the prosecution, including assistance from experienced Department of Justice
prosecutors, and those provided to the Office of the Chief Defense Counsel.

Because of the flaws discussed above, we do not believe military commission trials as
currently envisioned will provide the level of faimess that is consistent with our values
and essential to our credibility in the rest of the world. Indeed, in February 2009, the’
ABA called for “all individuals who have been or are expected to be charged with
violations of criminal law” to be “prosecuted in Article III federal courts, unless the
Attorney General certifies, in cases involving recognized war crimes, that prosecution
cannot take place before such courts and can be held in other regularly constituted courts
in a manner that comports with fundamental notions of due process, traditional principles
of the laws of war, the Geneva Conventions and the Uniform Code of Military Justice.”

The ABA believes that federal courts have proved themselves fully capable of handling
these prosecutions. However, if new military commissions are established, we urge that
the provisions governing the commissions and their proceedings be amended in
accordance with the issues raised above,

Sincerely,

T utro——

Thomas M. Susman
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AMERICAN BAR ASSOCIATION

TASK FORCE ON TREATMENT OF ENEMY COMBATANTS
SECTION OF CRIMINAL JUSTICE
SECTION OF INDIVIDUAL RIGHTS AND RESPONSIBILITIES
NATIONAL ASSOCIATION OF CRIMINAL DEFENSE LAWYERS
ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK

BEVERLY HILLS BAR ASSOCIATION
REPORT TO THE HOUSE OF DELEGATES

RECOMMENDATION

RESOLVED, that the American Bar Association calls upon Congress and the
Executive Branch to ensure that all defendants in any military commission trials that may
take place have the opportunity to receive the zealous and effective assistance of Civilian
Defense Counsel (CDC), and opposes any qualification requirements or rules that would
restrict the full participation of CDC who have received appropriate security clearances, and

FURTHER RESOLVED, that the American Bar Association endorses the following
principles for the conduct of any military commission trials that may take place:

L.

The government should not monitor privileged conversations, or interfere
with confidential communications, between any defense counsel and client;

The government should ensure that CDC who have received appropriate
security clearances are permitted to be present at all stages of commission
proceedings and are afforded full access to all information necessary to
prepare a defense, including potential exculpatory evidence, whether or not
used, or intended to be used, at a trial;

The government should ensure that CDC are able to consult with other
attorneys, seek expert assistance, advice, or counsel outside the defense team,
and conduct all professionally appropriate factual and legal research, subject
to their duty not to reveal or disseminate classified or protected information
or to such other conditions as the presiding officer of a military commission
may determine are required by the circumstances in a particular case after
notice and hearing;

The government should not limit the ability of CDC to speak publicly,
consistent with their obligations under the Model Rules of Professional
Conduct, and subject to their duty not to reveal or disseminate classified or
protected information, or to such other conditions as the presiding officer of a
military commission may determine are required by the circumstances in a
particular case after notice and hearing;
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5. The government should provide for travel, lodging, and required security
clearance background investigations for CDC, and should consider the
professional and ethical obligations of CDC in scheduling of proceedings.

6. The Government should permit non-U.S. citizen lawyers with appropriate
qualifications to participate in the defense.

7. To the extent that the government seeks modification of any of the foregoing
on the basis of national security concerns, it should be required to do soona
case-by-case basis in a proceeding before a neutral officer and with defense
participation.

FURTHER RESOLVED, that Congress and the Executive Branch should develop
rules and procedures to ensure that any military commission prosecution in which the death
penalty may be sought complies fully with the provisions of the ABA Guidelines for the
Appointment and Performance of Counsel in Death Penalty Cases. (rev. ed. 2003).
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REPORT

L
INTRODUCTION

Tn response to the horrific attacks of September 11, 2001, the President undertook a series of
extraordinary steps to bring Al Qaeda terrorists to justice and protect the American homeland. One of
the most controversial was a Military Order issued by the President on November 12, 2001, which
authorized the detention and trial by military commissions of Al Qaeda terrorists and others.

The structure and procedures for the proposed military commissions drew immediate and
widespread criticism. Senator Patrick Leahy (D-VT), who chaired Senate Judiciary Committee hearings
on the Military Order, received a letter signed by over 400 law professors and noted that legal “experts
around the country are concerned that the President's Order does not comport with either constitutional
or international standards of due process ™

The controversy intensified this year, as the Department of Defense (DoD) issued detailed
procedural rules for the operation and conduct of military commission proceedings and named a military
Chief Prosecutor and a Chief Defense Counsel. Media reports indicated that court facilities, more
permanent prison facilities, and even an execution chamber, were being constructed at Camp X-Ray on
the Guantanamo Bay Naval Base in Cuba, where more than 680 detainees from at least 40 countries
were being held.?

On July 3, 2003, the White House announced that six Guantanamo detainees had been declared
“eligible” for prosecution by a military commission.®> While the six detainees were not officially
identified by name, reports quickly surfaced that at least two were British and Australian citizens. A
firestorm of criticism erupted in both countries. Members of Parliament called the planned proceedings
a“charade of justice” and a “kangaroo court™ and 218 Members of Parliament -- one third of the lower
House of Commons -- “signed a petition asserting that the British detainees could not get a fair trial
from U.S. military tribunals and calling for their repatriation.™

' Statement of Senator Leahy, “The Continuing Debate on The Use of Military Commissions™

December. 14, 2001, at: http://www senate gov/~leahy/press/200112/121401a.html.

2 See “U.S. prison camp may got death row,” MSNBC, Junc 2, 2003, at:
http:/Avww.msnbe.com/news/919725 asp.

® See “Bush: 6 al-Qaida Captives for Tribunals,” Associated Press, July 3, 2003, at:
http:/Avww washingtonpost.com/wp-dyn/articles/A5877-2003 Jul3 html.

* See Independent (UK), “Miuisters condemn US treatment of suspects,” July 8. 2003, at:
http:/mews independent.co.uk/world/americas/story jsp?story=422737: see also The Guardian (UK), “MPs'
fury at secret US trials of 'terror’ Britons,” July 8, 2003, at:
http://www guardian.co.uk/uk_news/story/0,3604,993746.00.html.

* See Reuters, “Blair under pressure over Guantanamo,” July 11, 2003, at:
http://vww.reuters.co.uk/printerFricndlyPopup.jhtml Mtype=topNews&storyID=33805 | &basket=UK_TOPNE
WS PKG&item=PackaocComnonent
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One of the major criticisms of the military commissions is that the fate of each detainee is
wholly in the hands of their captors. The military serves as accuser, jailer, prosecutor, defense lawyer,
judge, jury, and appellate authority, and are not subject even to the procedural rules governing courts
martial, which include the right of appeal to a higher court and, ultimately, to the Supreme Court of the
United States.

The rules and procedures for military commissions do allow detainees to seek the assistance of
Civilian Defense Counsel (CDC) but, unlike the military justice system, the detailed (military) defense
lawyer cannot be discharged, regardless of the wishes of the detainee or the CDC.

Moreover the rules, as now drafted, do not sufficiently guarantee that CDC will be able to render
zealous, competent, and effective assistance of counsel to detainees.

Indeed, on August 2, 2003, the Board of Directors of the National Association of Criminal
Defense Lawyers (NACDL) -- a cosponsor of this Recommendation -- decided by a unanimous vote that
it would be unethical for a criminal defense lawyer to represent an accused before these military
commissions because the restrictions imposed upon defense counsel make it impossible for counsel to
provide adequate or ethical representation.®

Because the unwarranted restrictions on CDC raise serious questions about whether military
commissions will be, and will be perceived by the international community to be, fundamentally fair
and consistent with the high standards of American justice, the ABA Task Force on Treatment of
Enemy Combatants was asked to examine the issues.”

Our review of the relevant Military Commission Instructions convinces us that the American Bar
Association should call upon Congress and the Executive Branch to ensure that all defendants in any
military commission trials that may take place have the opportunity to receive the zealous and effective
assistance of CDC, and should oppose any qualification requirements or rules that would restrict the full
participation of CDC who have received appropriate security clearances.

® We do not, by these recommendations. question the dedication of military defense lawyers. Lawyers in
the military, like their civilian counterparts, are expected to give independent and zealous representation, without
regard to personal consequences. Rules for Courts Martial 502(b)(6)(B). In addition, rule 104(b)(1)(B) prohibits
giving any defense counsel a less favorable rating or evaluation “because of the zeal with which such counsel
represented any accused.” Zealous criminal defense is a military tradition and duty.

7 The Task Force previously examined the detention of United States citizens designated as enemy
combatants, resulting in policy approved by the House of Delegates in February, 2003.
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1L
BACKGROUND

A. The President’s Military Order

On November 13, 2001, President Bush issued a “Military Order” regarding “Detention,
Treatment, and Trial of Certain Non-Citizens in the War Against Terrorism™®

The President’s Military Order (hereafter “PMO™) cited his authority as President and
Commander in Chief of the Armed Forces, the Authorization for Use of Military Force Joint Resolution
(Public Law 107-40, 115 Stat. 224), and Title 10 U.S.C. §§821° and 836,'" and found that “for the
effective conduct of military operations and prevention of terrorist attacks, it is necessary for individuals
subject to this order pursuant to section 2 hereof' to be detained, and, when tried, to be tried for
violations of the laws of war and other applicable laws by military tribunals.”

The PMO directed the Secretary of Defense to “issue...orders and regulations... for the
appointment of one or more military commissions™? as well as rules for the conduct of such
proceedings, “including pretrial, trial, and post-trial procedures, modes of proof, issuance of process,
and qualifications of attorm:ys...”13

The language of the PMO authorized a lower standard of admissibility of evidence,' permitted
secret evidence and closed proceedings, and allowed convictions--including the imposition of the death

¥ 66 FR. 37833 (Nov. 16, 2001), at www.whitehouse. gov/news/releases/2001/11/20011113-27 html.
® 10U.S.C. §821. whichis Article 21 of the Uniform Code of Military Justice (UCMI), provides that the
“provisions of this chapter conferring jurisdiction upon courts-martial do not deprive military commissions,
provost courts, or other military tribunals of concurrent jurisdiction with respect to offenders or offenses that by
statute or by the law of war may be tried by military commission, provost court or other military tribunals.”

" 10 U.S.C. 8836, Article 36 of the UCMI, authorizes the President to prescribe procedures “in
courts-martial, military commissions and other military tribunals™ and “so far as he considers practicable, apply the
principles of law and the rules of evidence generally recognized in the trial of criminal cases in the United States
district courts, but which may not be contrary to or inconsistent with this chapter.”

! Pursuant to §2(a), any non-citizen whom the President determined was a current or former member of
al Qaeda, or had aided or abetted terrorist acts against the United States, or had knowingly harbored such persons.
would be subject to detention and prosecution.

> PMO, §4(b).

3 PMO, §4(c) (enrphasis supplied).

' Pursuant to §4(c)(3) of the PMO, evidence would be admissible if it has “probative value to a

reasonable person.”

9%
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penalty - by a less-than-unanimous vote. Moreover, the PMO excluded review by any state, federal,
foreign, or international court.®

B. The ABA Response to the President’s Military Order

1. ABA Task Force on Terrorism and the Law

Shortly after the 9/11 attacks, the ABA had formed a task force of experts in diverse areas of the
law “to offer counsel to the country's political leaders as they consider legislation in the wake of the
September 11 terrorist attacks.”'® Thus, the ABA Task Force on Terrorism and the Law (hereafter
TFTL) was asked to examine the PMO, and it issued a Report on January 4, 20027

While the TFTL found historical authority supporting the establishment of military commissions
in wartime under the Constitution and laws of the United States, and noted that military commissions
had been used in periods other than declared war, its Report cautioned that:

Trying individuals by military commission would be a controversial step. Military
commissions probably will not afford the same procedural protections as civilian courts.
The United States has protested the use of military tribunals to try its citizens in other
countries. If conducted under reasonable procedures, however, military commissions can
deliver justice with due process. Nevertheless, regardless of their actual fairness, many
will view the verdict of a military commission with skepticism.

TFTL Report, supra, at pp. 13-14. The TFTL Report urged that procedures for military commissions
“be guided by the appropriate principles of law and rules of procedures and evidence prescribed for
courts-martial, Manual for Courts-Martial, Preamble, paragraph 2(b)(2), and . . .conform to Article 14 of
the International Covenant on Civil and Political Rights™'® Id. at pp. 16-17.

5 7d. at §§4(c)(8) and 7(b)(2).

16

News Release, “ABA Names Task Force on Terrorism and Law.” September 20, 2001, at:
hitp:/Awwsw abanet.org/media/sep01/terrorismtaskforce html.

" American Bar Association Task Force on Terrorism and the Law: Report and Recommendations
on Military Commissions, January 4, 2002 (hereatter TFTL Report), accessible at:
hitp/Awww abavet org/leadership/military pdf .

¥ The Report set forth the procedures in Article 14, which include: an independent and impartial

tribunal, with the proceedings open to the press and public, except for specific and compelling reasons, and the
following rights for the defendant: presumption of innocence; prompt notice of charges, and adequate time and
facilities to prepare a defense; trial without undue delay; to be present, and to be represented by counsel of choice;
to examine, or have examined, the witnesses aganst him and to obtain the attendance of witnesses in his behalf
under the same conditions as the witnesses against him; to the free assistance of an mterpreter; not to be compelled
to testify against himself or to confess guilt; and to review of any convition and sentence by a higher tribunal. /¢/.
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2. Action of the ABA House of Delegates

Since the TFTL Report did not represent official policy of the ABA until approved by the ABA
House of Delegates, a group of bar associations and ABA entities'” submitted a more formal
Recommendation and Report to the House of Delegates at the 2002 MidYear Meeting the following
month.

Report 8c® urged that “procedures for trials and appeals be governed by the Uniform Code of
Military Justice . . . and provide the rights afforded in courts-martial thereunder, including but not
limited to, provision for certiorari review by the Supreme Court of the United States (in addition to the
right to petition for a writ of habeas corpus), the presumption of innocence, proof beyond a reascnable
doubt, and unanimous verdicts in capital cases.”

Report 8C also urged that procedures “comply with Articles 14 and 15(1) of the International
Covenant on Civil and Political Rights, including but not limited to, provisions regarding prompt notice
of charges, representation by counsel of choice, adequate time and facilities to prepare the defense,
confrontation and examination of witnesses, assistance of an interpreter, the privilege against self-
incrimination, the prohibition of ex post facto application of law, and an independent and impartial
tribunal, with the proceedings open to the public and press or, when proceedings may be validly closed
to the public and press, trial observers, if available, who have appropriate security clearances.” /d.

C. Military Commission Order No. 1

The first implementation of the President’s Order took the form of a March 21, 2002
Department of Defense Military Commission Order No. 1, “Procedures for Trials by Military
Commissions of Certain Non-United States Citizens in the War Against Terrorism” (“MCO No. 17).*!

MCO No. 1 provided for some “choice of counsel” by allowing an accused to select a “Military
Officer who is a judge advocate of any United States armed force to replace the Accused’s Detailed
Defense Counsel...” and contained a further provision regarding civilian attorneys:

(b) The Accused may also retain the services of a civilian attorney of the Accused's own
choosing and at no expense to the United States Government (“Civilian Defense
Counsel”), provided that attorney: (I) is a United States citizen; (ii) is admitted to the

¥ The primary sponsoring entities included: The Bar Association of the District of Columbia: The

Association of the Bar of the City of New York; The Bar Association of San Francisco; The Beverly Hills Bar
Association; and the ABA Section of Individual Rights and Responsibilities.

2 bt wsew abanet ors/poladvietters/ [0 7th/militarstrib8s pdf,

2 higp: v defenselink mil/mewws/Mar2002/d2002032 Lord pdf.




See MCO No. 1, §4(C)(3)(b). The Order did not include the form of the “written agreement” required to
be signed, nor did it elaborate on the provisions of the “applicable regulations or instructions for
counsel, including any rules of court for conduct during the course of proceedings” with which civilian
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practice of law in a State, district, territory, or possession of the United States, or before
a Federal court; (iii) has not been the subject of any sanction or disciplinary action by
any court, bar, or other competent governmental authority for relevant misconduct; (iv)
has been determined to be eligible for access to information classified at the level
SECRET or higher under the authority of and in accordance with the procedures
prescribed in reference (c); and (v) has signed a written agreement to comply with all
applicable regulations or instructions for counsel, including any rules of court for
conduct during the course of proceedings.* * * Representation by Civilian Defense
Counsel will not relieve Detailed Defense Counsel of the duties specified in Section
4(C)2). The qualification of a Civilian Defense Counsel does not guarantee that
person's presence at closed Commission proceedings or that person's access to any
information protected under Section &(D)(5).

attorneys would have to comply.

The provisions of MCO No. 1, adopted many of the recommendations that had been made by the
ABA House of Delegates in Report 8C a month earlier. As ABA Robert Hirshon observed, ** the
improvements included “basic standards of due process such as the presumption of innocence, proof
beyond a reasonable doubt, unanimous verdicts in capital cases and representation by counsel of

choice.” However, President Hirshon stated:

D.

We are concerned, however, with other provisions, most notably the relaxation of the
rules of evidence and the lack of an appeal to an independent appellate body with the
right to certiorari review by the U.S. Supreme Court. *** We urge the Department to
work with the Congress to clarify these issues before actually implementing the
regulations. ***We commend the Defense Department for its efforts and look forward
to a continuing dialogue.

The Military Commission Instructions

On February 28, 2003, DoD released a draft Military Commission Instruction that detailed the
crimes and elements for prosecutions before military commissions and invited public comment. A

variety of organizations and individuals provided thoughtful comments in response.

2 hip:dwww abanet org/media/mart)2/hirshoncomments humi,
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On April 30, 2003, thirteen months after the issuance of MCO No. 1, the DoD issued the final
Military Commission Instruction for Trials and Elements for Trials by Military Commission to
“facilitate the conduct of possible future military commissions.” At the same time, the DoD issued
seven other Military Commission Instructions (MCI) which had never been released in draft form for
comments.”* The full package of eight MCIs encompassed crimes and elements of offenses,
administrative guidance, and procedures for Military Commission participants.”

JLIR
THE MILITARY COMMISSION INSTRUCTIONS DO NOT ENSURE THAT DETAINEES
WILL HAVE THE OPPORTUNITY TO RECEIVE ZEALOUS AND EFFECTIVE
ASSISTANCE OF CIVILIAN DEFENSE COUNSEL

These recommendations focus on the issue of whether MCI No. 5, “Qualification of Civilian

Defense Counsel,” unduly restricts the ability of CDC to render zealous and effective assistance of
counsel to detainees who may be tried by military commissions **

A, The Requirements of MCI No. 5

MCINo. 5 “establishes policies and procedures for the creation and management of the pool of
qualified Civilian Defense Counsel” authorized by MCO No. 1.7 It not only provides the basis for

* The MCIs were described by DoD Deputy General Counsel Whit Cobb as “another step... towards

being prepared to conduct full and fair military commissions.” See, DoD News Release, May 2, 2003, at:
hitpiwoww dod. govmews/May2003/bG5¢22003 br297-03. html

** ‘What had been draft MCO No. 1 appeared in final form as MCI No. 2. The National Institute of
Military Justice (NIMJ) recently produced an authoritative analysis of all of the MCIs which includes copies of
many of the comments submitted to DoD. In their discussion of MC1 No. 2, Eugene R. Fidell and Michael F.
Noone demonstrate that many of the comments were incorporated into the final Instruction..See Annotated Guide:
Procedures for Trials by Military Commissions of Certain Non-United States Citizens in the War Against
Terrorism (2002), available from http://vwww . nimj.org.

25

The full set of military instructions include: MCI No. 1 - Guidance on Military Commission
Instructions; MCI No. 2 - Crimes and Elements for Trials by Military Comnission; MCI1 No. 3 - Responsibilities
of the Chief Prosecutor, Prosecutors, and Assistant Prosecutors; MCINo. 4- Responsibilities of the Chief Defense
Counsel, Detailed Defense Counsel, and Civilian Defense Counsel; MCI No. 3 - Qualification of Civilian Defense
Counsel; MC1 No. 6 - Reporting Relationships for Military Commission Personnel; MCINo. 7- Sentencing; and
MCI No. 8 - Administrative Procedures.

** As noted above, the American Bar Association has previously urged that trials and appeals be
govemned by the UCMI, with the rights afforded in courts-martial and provision for certioran review by the
Supreme Court of the United States in addition to the right to petition for a writ of habeas corpus, and that trials
comply with Articles 14 and 15(1) of the Intemational Covenant on Civil and Political Rights. [tis regrettable and
unsatistactory that the MCIs have failed to meet those standards of faimess and due process.

*7 MCINo. 5, §L.
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civilian lawyers to establish their qualifications and eligibility to serve as CDC, it also enumerates
critical limitations on lawyers who may seek to serve in that capacity.

The requirements for service as CDC are set forth in the Instruction and also in an “Affidavit and
Agreement by Civilian Defense Counsel” attached as Annex B to MCT No. 5, which “shall be executed
and agreed to without change (i.e., no omissions, additions, or substilutions).”Zg Those requirements,
and the language of the Affidavit place unwarranted limitations upon the ability of lawyers to serve as
CDC and render zealous and effective advocacy to their clients.

While the Affiant must acknowledge that “nothing in this Affidavit and Agreement creates any
substantive, procedural, or other rights for me as counsel or for my client(s),”? a later violation of the
terms of the Affidavit could support a federal criminal prosecution for violation of 18 U.S.C.§1001, as
happened in the Lynne Stewart case ™

We will deal with each of those unduly burdensome limitations in the context of each of the
principles the Recommendation endorses for the conduct of any military commission trials that may
take place.

1. The government should not monitor privileged conversations, or interfere
with confidential communications, between defense counsel aud client

Section 11 (T) of MC1 No. 5, Annex B, the Affidavit, requires CDC to attest to the following:

Tunderstand that my communications with my client, even if traditionally covered by the
attorney-client privilege, may be subject to monitoring or review by government
officials, using any available means, for security and intelligence purposes. Tunderstand
that any such monitoring will only take place in limited circumstances when approved
by proper authority, and that any evidence or information derived from such
communications will not be used in proceedings against the Accused who made or
received the relevant communication. Tfurther understand that communications are not
protected if they would facilitate criminal acts or a conspiracy to commit criminal acts,
or if those communications are not related to the seeking or providing of legal advice.

# MCINo. 3, §3(A)(2)(e). MCI No. 5 and the Affidavit, Annex B. also reference other Instructions and
Orders. We focus on this Instruction, howcever, because the Affidavit, a prerequisite to qualification, is what binds
the CDC to abide by all of the other rules.

*  MCINo.5, Anncx B, §I(K).

' United States v. Stewart, 2002 WL 1300059 (S.D.N.Y. 2002), later opinion United States v.
Sattar, 2003 WL 21698266, *16-17 (S.D.N.Y. July 22, 2003) (dismissal of §1001 count denied; evenif
the government could not have asked the question, it had to be answered truthfully or objected to before
hand).
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That provision, which forces CDC to agree to an “invasion of the defense camp” by the
government as a condition of service, clearly violates the attorney-client privilege, chills the attorney-
client relationship of trust and confidence, and forces CDC to contravene the requirements of the Model
Rules of Professional Conduct.

The ABA has long played a leading role in developing policies and standards governing the
attorney-client privilege, the attorney-client relationship, and the preservation of client confidences. The
ABA Model Rules of Professional Conduct (e.g., MR 1.6 and 3.8) and the ABA Standards for Criminal
Justice, Prosecution Function and Defense Function (e.g., Standard 4-3.1), as well as many other ABA
policies, are premised upon the fundamental principle that the attorney-client relationship and the
attorney-client privilege are essential elements of a system of justice and have real meaning only when
clients are free to have full and frank communications with their lawyers.

The core purpose of the attorney-client privilege is “‘to encourage full and frank communication
between attorneys and their clients and thereby promote broader public interests in the observance of
law and administration of justice.” Upjohn Co. v. United States, 449 U S. 383, 389 (1981). Tt is the
oldest confidential communications privilege known to the common law. {nited States v. Zolin, 491
U.S. 554, 562 (1989).

The privilege serves the interests not only of those charged with crimes, but also of society as a
whole. Tt reflects pragmatic considerations and serves utilitarian ends. Tt proceeds from the recognition
that the interests of justice are best served when attorneys are fully informed of all facts relating to the
legal issues confronting their client.

The privilege is necessary because many clients - both the innocent and the guilty — would be
afraid to speak frankly with their attorneys if the information they provided could be disclosed to others.
See Upjohn Co. v. United States, supra, (“assistance can only be safely and readily availed of when free
from the consequences or the apprehension of disclosure™), {United Statesv. Chen, 99 F. 3d 1495, 1499
(9th Cir. 1996) (“[T]o get useful advice, [clients] have to be able to talk to their lawyers candidly
without fear that what they say to their own lawyers will be transmitted to the government.”).

The guarantee of confidentiality afforded attorney-client consultations therefore serves not only
the client's interest in receiving well-informed legal advice, but also the broader public interest in
ensuring that the legal system produces just and accurate results.

CDC will already face daunting challenges in attempting to establish a relationship of trust and
confidence with clients, because language and cultural barriers, and the clients’ distrust of the military
commission process.

These difficulties will be exacerbated if CDC must inform the client that even confidential and
privileged conversations may be monitored without notice, and that the very officials who serve as their
captors, jailers, accusers, and prosecutors will be listening to all their communications with their
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31 . - . . .
attorneys.” Under such circumstances, the barriers to effective representation may become virtually
insurmountable.

Moreover, the monitoring provision in MC1 No. 5 may actually be counterproductive to the
purpose behind the decision to monitor these privileged conversations. In a letter commenting on a
similar Bureau of Prisons (BOP) regulation promulgated by the Attorney General in October 2001, the
ABA wrote:

. the monitoring will have a chilling effect on legitimate attorney-client
communications that could actually harm public safety. Some detainees may well have
valuable information concerning past or future terrorist activities that it would be
important for the government to obtain.* * * If the detainee cannot be assured of a
confidential consultation with his or her attorney, the detainee will likely not let the
attorney know that he or she has this information, * * *As a result, the monitoring may
cause the government to lose swift access to valuable information that could savelives
or bring terrorists who are still at large to justice.

Those observations are equally relevant to the monitoring of military commission detainees
Such monitoring is unwarranted and unnecessary, and will severely limit the ability of civilian lawyers
to serve as CDC and to effectively represent detainees. The government should not monitor privileged
conversations, or interfere with confidential communications, between defense counsel and client

2. The government should ensure that CDC who have received appropriate
security clearances are permitted to be present at all stages of commission
proceedings and are afforded full access to all information necessary to
prepare a defense, including potential exculpatory evidence, whether or not
used, or intended to be used, at a trial

Section I (B) of MCI No. 5, Annex B, the Affidavit, requires CDC to attest to the following
provision:

Tam aware that my qualification as a Civilian Defense Counsel does not guarantee my
presence at closed military commission proceedings or guarantee my access to any
information protected under Section 6(D)(5) or Section 9 of MCO No. 1.

This provision seriously hampers the ability of CDC to represent the client. He must
acknowledge, and by the terms of the Affidavit, agree, that he can be excluded from critical portions of
the trial and that the military defense counsel, who can not be so excluded, can not even inform him - or

1 CDC would be ethically bound to advise the client of the monitoring provision. ABA Standards for

Criminal Justice, Prosecution Function and Defense Function (3d ed.), Standard 4-3.1 (Commentary) (“Because it
is critical to a healthy lawyer client relationship that a client not be surprised by the revelation of confidences made
by an attomey sometime in the future, counsel should fully and clearly explain to the client the applicable extent of
(and limitations upon) confidentiality in the relevant jursdiction.™).

10



168

the client — of what transpired. Moreover, pursuant to MCI No. 4, CDC can be denied access to
“protected information” admitted against the client,

Such closed, secret proceedings are inconsistent with American standards of fairness and due
process. As one prominent commentator observed:

... the civilian counsel is not guaranteed presence at closed sessions of the commission
and may be denied access to “protected information” admitted against the client, which
would be revealed only to the detailed defense counsel, who would be prohibited from
sharing that information with the civilian counsel (and possibly with the client as well --
raising issues of conviction on the basis of information to which the accused has been
denied access). This provision denying counsel of choice access to critical evidence is
perhaps the most important of the limitations imposed by these instructions and one that
clearly has an impact on the ability of counsel to provide effective representation.

See Kevin J. Barry, “Military Commissions: American Justice on Trial,” The Federal Lawyer, 50-JUL
Fed. Law. 24, 27 (July 2003).

Since a fundamental prerequisite for service as CDC is that lawyers “must possess a valid
current security clearance of SECRET or higher,” the need to exclude CDC from closed portions of
trials and from access to “protected information” is not readily apparent.

Indeed, in federal criminal cases involving classified information, the Classified Information
Procedures Act, 18 U.S.C. App. II. Sections 1-16 (“CIPA™), has been able to balance the need to
protect classified information and the right to a full and fair defense. Adoption of the procedures
employed in CIPA cases would strike a better balance between ding lawyers from proceedings or
barring them from effectively defending against evidence admitted at trial.

3. The government should ensure that CDC are able to consult with other
attorneys, seek expert assistance, advice, or counsel outside the defense
team, and conduct all professionally appropriate factual and legal research,
subject to their duty not to reveal or disseminate classified or protected
information or to such other conditions as a military commission may
determine are required by the circumstances in a particular case after
notice and hearing

Section T (B) of MCI No. 5, Annex B, the Affidavit, requires CDC to attest to the following
provision:

I will not discuss, transmit, communicate, or otherwise share documents or information
specific to the case with anyone except as is necessary to represent my client before a
military commission. In this regard, I will limit such discussion, transmission,
communication or sharing to: (a) persons who have been designated as members of the

11
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Defense Team in accordance with applicable, rules, regulations, and instructions; (b)
commission personnel participating in the proceedings; (c) potential witnesses in the
proceedings; or (d) other individuals with particularized knowledge that may assist in
discovering relevant evidence in the case.

At the outset, we should note with some approval that the above quoted language
represents a recent and positive modification of the original provisions of MCT No. 5, which
barred CDC from any communication with persons who were not “designated as members of
the Defense Team™

Tn addition, the revision B no longer requires that CDC perform all “work relating to the
proceedings, including any electronic or other research, at the site of the proceedings.”

Nevertheless, the language regarding “other individuals with particularized knowledge” is still
unclear. Does it limit contact to potential fact or expert witnesses, or does it allow, as it should, that
CDC are free to consult with other attorneys and seek expert assistance, advice, or counsel outside the
defense team?

Based on our informal discussions with DoD ofticials, we are hopeful that there is no intent to
unduly restrict the ability of CDC to prepare. However, because this provision is contained in an
Affidavit that CDC must sign before being qualified to serve, it is important that the language is
clarified -- and be precise -- in accordance with the principle set forth above.

4, The government should not limit the ability of CDC to speak publicly,
consistent with their obligations under the Model Rules of Professional
Conduct, and subject to their duty not to reveal or disseminate classified or
protected information, or to such other conditions as a military commission
may determine are required by the circumstances in a particular case after
notice and hearing

Section TI (F) of MCT No.5, Annex B, the Affidavit, requires the following attestation:

At no time, to include any period subsequent to the conclusion of the proceedings, will 1
make any public or private statements regarding any closed sessions of the proceedings
or any classified information or material, or document or material constituting protected
information under MCO No. 1.

32

See Freedus, Barry, and Lattin, NIMJ Military Commission Instructions Sourcebook, supra,
Supplemental Discussion of Military Commission Instruction No. 5 (“After releasing MCls 1-8 on April 30, 2003,
and publishing them in the Federal Register on July 1, 2003, 68 FED. REG. 39,374, DoD modified Annex B of
MCI 5 without formally announcing that it had done so. Instead, it simply replaced the original version of MCL3
on its website with a revised version that continues to bear the original April 30 date, despite the fact that it is
actually Change 1).”

12
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As Kevin I. Barry wrote in The Federal Lawyer, supra:

This seems to be a permanent gag order, covering a very wide range of material -- for
example the definition of “protected information” in T 6(D)5)(a) of the PTMC includes
classifiable information, a term both broad and vague. Regrettably, the provision is not
further explained or justified.

And, as Freedus, Barry, and Lattin, supra, observed:

The civilian lawyer is further silenced by his promise, applicable even after the
proceedings have ended, not to make any statement “public or private” “regarding” any
closed sessions or any classified information. This is very broad language and could
cover statements such as “I think there were far too many closed sessions,” or “The
Accused was unduly hampered from putting on a case because he wasn't able to see
most of the evidence which was, in my opinion, unnecessarily classified.”

Webelieve that the government should not limit the ability of CDC to speak publicly, consistent
with their obligations under the Model Rules of Professional Conduct, and subject to their duty not to
reveal or disseminate classified or protected information, or to such other conditions as a military
commission may determine are required by the circumstances in a particular case after notice and
hearing. We urge DoD to modify this provision accordingly.

5. The government should provide for travel, lodging, and required security
clearance backgrouud investigations for CDC, and should consider the
professional and ethical obligations of CDC in scheduling of proceedings.

As noted above, CDC must possess a valid security clearance of SECRET or higher. If the CDC
applicant does not currently possess such clearance, he or she is required to “submit to a background
investigation” and “to pay any actual costs associated with the processing of the same.” MCINo. 5, §

3(A)@XA)G).

There is little doubt that most civilian lawyers who volunteer to serve as CDC will be doing so
pro bono, as a public service, since few of the detainees currently at Camp X-Ray will have the financial
ability to retain private civilian counsel. The costs of a background investigation can run thousands of
dollars, and the cost of travel and lodging at Guantanamo may also incur substantial costs.

A DoD official has indicated that CDC will be housed at hotel quarters on the Guantanamo base,
but that the hotel facility normally charges non-military personnel. Since security clearance
investigations will be done for the benefit of the government, and since travel may well be by military
transport and lodging will be in government facilities, it does not seem burdensome to suggest that the
government should provide those “in kind” reimbursements to civilian lawyers, who will experience
other financial hardships as a result of their service.
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In addition, §1(B) of MCINo.5, Annex B, the Affidavit, requires CDC to attest to the following
provision:

I will ensure that these proceedings are my primary duty. I will not seek to delay or to
continue the proceedings for reasons relating to matters that arise in the course of my
law practice or other professional or personal activities that are not related to military
commission proceedings.

The implications for the private practitioner with existing professional obligations to other
courts and clients cannot be overstated, since few lawyers would wish sign an Affidavit which binds
them to jettison or ignore existing clients and pending trial obligations.

DoD officials, in informal conversations, have indicated that there was no intent to require CDC
to forego or abandon his or her professional and/or family obligations. We hope and trust that is the
case, but we strongly believe that the language must be clarified and amended so that it is clear that
CDC can and should expect appropriate consideration will be given in scheduling proceedings to
accommodating conflicting professional and ethical obligations of CDC.

6. The Government should permit non-U.S. citizen lawyers with appropriate
qualifications to participate in the defense.

MCINo. 5 currently requires United States citizenship as a qualification to serve as CDC. We
believe that a blanket ban on participation by non-U.8. citizen lawyers who otherwise possess
appropriate qualifications is unwise. The Guantanamo detainees come from more than forty countries,
and many may wish to have assistance from a lawyer who practices in their home country.

We recognize that the nature and extent of participation by non-citizen lawyers may be
complicated in some instances by difficulties in processing security clearances, additional costs of travel
and lodging, and even issues of education, training, and familiarity with the English language, and we
acknowledge that the government should have discretion and flexibility in such circumstances. We note,
however, that arrangements were recently made for British and Australian lawyers to participate in the
trials of detainees from those countries and we believe that similar consideration should also be given to
qualified foreign lawyers for other detainees.

Finally, to the extent that the government seeks modification of any of the foregoing on the basis
of national security concerns, it should be required to do so on a case-by-case basis in a proceeding
before a neutral officer and with defense participation.



172

B. Congress and the Executive Branch should develop rules and procedures to ensure
that any military commissiou prosecution in which the death peunalty may be sought

complies fully with the provisions of the ABA Guidelines for the Appointment and
Performance of Counsel in Death Penalty Cases. (rev. ed. 2003).

Tn 1989, the ABA House of Delegates adopted Resolution 122, Guidelines for the Appointment
and Performance of Counsel in Death Penalty Cases (“ABA Death Penalty Guidelines™) which were
designed to “amplify previously adopted Association positions on effective assistance of counsel in
capital cases [and to] enumerate the minimal resources and practices necessary to provide effective
assistance of counsel.”™

Guideline 1.1.B of the Revised Edition, adopted by the ABA House of Delegates in February,
2003, provides that:

These Guidelines apply from the moment the client is taken into custody and extend to
all stages of every case in which the jurisdiction may be entitled to seek the death
penalty, including initial and ongoing investigation, pretrial proceedings, trial,
post-conviction review, clemency proceedings, and any connected litigation.

The Comment to that Guideline states:

The use of the term “jurisdiction” as now defined has the effect of broadening the range
of proceedings covered. In accordance with current ABA policy, the Guidelines now
apply to military proceedings, whether by way of court martial, military
commission or tribunal, or otherwise.
X %k

These Guidelines, therefore, apply in any circumstance in which a detainee of the
government may face a possible death sentence, regardless of whether formal legal
proceedings have been commenced or the prosecution has affirmatively indicated that
the death penalty will be sought. (emphasis supplied).

The ABA Death Penalty Guidelines represent a consensus within the profession regarding the
essential principles to guide capital defense counsel, and have been widely recognized by the courts,
including the United States Supreme Court this term in Wiggins v. Smith, 123 S.Ct. 2527 (June 26,
2003).

The United States has long been criticized for imposing the death penalty in criminal cases, and
many of those who face prosecution for death penalty offenses are citizens of those nations that have

¥ See also ABA Standards for Criminal Justice: Providing Defense Services, Standard 5-1.2 cmt. at 12
(3d ed. 1992) (“ABA Providing Detense Services Standards™) (“These guidelines are incorporated by reference
into the |ABA Providing Defense Services Standards].”): ABA Standards for Criminal Justice: Prosecution
Function and Defense Function, Standard 4-1.2(c) (3d ed. 1993) ("ABA Prosecution Function and Defense
Function Standards") ("Defense counsel should comply with the |ABA Death Penalty Guidelines|.").

15
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outlawed the death penalty. Tf, indeed, our government decides to proceed with death penalty
prosecutions, every step must be taken to insure that those detainees will have competent lawyers who
are qualified to defend capital cases, and that the ABA Death Penalty Guidelines are followed and
honored.

v
CONCLUSION

The commencement of military commission trials will not only be a milestone in this nation’s
war against terror, it will be a pivotal moment in our nation’s history. The world will be watching us as
we bring these accused terrorists to trial.

Tn our Report concerning U.S. citizen enemy combatants, we observed that the United Statesis a
great nation not just because itis the most powerful, but because it is the most democratic. We must not
create military commission trials that are inconsistent with fundamental due process and the Bill of
Rights, the very fabric of our great democracy.

The ABA House of Delegates should adopt the proposed Recommendations. Ensuring that we
do not dishonor our cherished Constitutional safeguards in the name of our war against terror and that
we continue to strengthen the rule of law is vital to our standing in the world community - and to our
nation’s very soul.

Respectfully submitted,

NEAL R. SONNETT
Chair
Task Force on Treatment of Enemy Combatants

August 2003
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EXECUTIVE SUMMARY

Summary of Recommendation

These Recommendations relate to the conduct of military commission trials. They urge
Congress and the Executive Branch to ensure that all defendants in any military
commission trials that may take place have the opportunity to receive the zealous and
effective assistance of Civilian Defense Counsel (CDC), and they oppose any
qualification requirements or rules that would restrict the full participation of CDC who
have received appropriate security clearances. They also endorse principles for the
conduct of any military commission trials that would protect against unwarranted
intrusion into the attorney-client privilege and ensure that CDC will be able to fully
prepare and fully participate in the defense of their clients, consistent with the protection
of classified and/or protected information. They also urge compliance with the provisions
of the ABA Guidelines for the Appointment and Performance of Counsel in Death
Penalty Cases (rev. ed. 2003) in any military commission prosecution in which the death
penalty may be sought.

Summary of the Issue this Recommendation Addresses

The government has created military commissions to try non-U.S. citizens and will allow
them to retain CDC. These Recommendations address the issue of whether the rules
governing those proceedings should contain restrictions that would restrict the full
participation of CDC who have received appropriate security clearances.

How the Proposed Policy Position will Address the Issue

It will extend the ABA’s long history of protecting fundamental due process, the
attorney-client privilege, and the ability of counsel to render zealous and effective
assistance to those detainees who are tried before military commissions.

Summary of Minority Views

None known.
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GENERAL INFORMATION FORM

Submitting Entity: ~ Task Force on Treatment of Enemy Combatants

Submitted By: Neal R. Sonnett, Chair
1. Summary of Recommendation(s).

Through these Recommendations, the American Bar Association urges Congress and the
Executive Branch to ensure that all defendants in any military commission trials that may
take place have the opportunity to receive the zealous and effective assistance of Civilian
Defense Counsel (CDC), and opposes any qualification requirements or rules that would
restrict the full participation of CDC who have received appropriate security clearances.
The American Bar Association also endorses principles for the conduct of any military
commission trials that may take place, including (1) The no government monitoring of
privileged or confidential conversations between any defense counsel and client; (2) CDC
with appropriate security clearances should be present at all stages of the proceedings and
be afforded full access to all information necessary to prepare a defense, including
potential exculpatory evidence; (3) CDC should be able to consult with other attorneys,
seek expert assistance, advice, or counsel outside the defense team, and conduct all
professionally appropriate factual and legal research, subject to their duty not to reveal or
disseminate classified or protected information or to such other conditions as a military
commission may determine are required by the circumstances in a particular case after
notice and hearing, (4) CDC should be able to speak publicly, consistent with their
obligations under the Model Rules, subject to their duty not to reveal or disseminate
classified or protected information, or to such other conditions as the presiding officer of
a military commission may determine are required by the circumstances in a particular
case after notice and hearing; (5) The government should provide for travel, lodging, and
required security clearance background investigations for CDC, and should consider the
professional and ethical obligations of CDC in scheduling of proceedings; (6) The
Government should permit non-U.S. citizen lawyers with appropriate qualifications to
participate in the defense; and (7) The government should seek modification of any of the
foregoing on the basis of national security concerns, it should be required to do so on a
case-by-case basis in a proceeding before a neutral officer and with defense participation.
The American Bar Association further urges that death penalty prosecutions should fully
comply with the provisions of the ABA Guidelines for the Appointment and Performance
of Counsel in Death Penalty Cases. (rev. ed. 2003).

Approval by Submitting Entity.

The ABA Task Force on Treatment of Enemy Combatants, approved this
Recommendation and Report by email votes during the week of August 4, 2003. The
Criminal Justice and Individual Rights and Responsibilities Sections approved it at their
August 8, 2002 and August 9, 2003 Council meetings. The Section of Individual Rights
and Responsibilities approved it at its Council meeting on October 18, 2002.
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Has this or a similar recommendation been submitted to the House or Board
previously?

No similar Recommendations are known to have been previously submitted. A related
Recommendation, Report 8C which dealt with other aspects of military commissions,
was approved at the February 2002 MidYear meeting.

What existing Association policies are relevant to this recommendation and how
would they be affected by its adoption?

The ABA has a long history of protecting due process and the right to counsel. This
Recommendation would complement and extend those existing policies to insure that
detainees who are tried by military commission have access to the zealous and effective
representation of lawyers opportunity to receive the zealous and effective assistance of
CDC who are not bound by unwarranted restrictions.

What urgency exists which requires action at this meeting of the House?

Military commissions have been created, and plans are underway to try selected
Guantanamo detainees. These circumstances present an important challenge to the rule of
law on which the American Bar Association should speak out.

Status of Legislation.

On June 11, 2003, Rep. Joseph Hoeffel (D-PA) introduced HR. 2428, “To Proved for
Congressional Review of Regulations Relating to Military Tribunals. As of this date, no
action has been taken on the proposed legislation, adoption by the House would lend
support to this legislative effort.

Cost to the Association.

The adoption of the Recommendation would not result in any direct costs to the
Association. The only anticipated costs would be indirect costs that might be attributable
to lobbying to have the Recommendation adopted and implemented. Such costs should be
negligible since lobbying efforts would be conducted by existing staff members who
already are budgeted to lobby Association policies.

Disclosure of Interest. (If applicable)

No known conflict of interest exists.
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Referrals.

Concurrently with submission of this report to the ABA Policy Administration Office, it
is being circulated to the following:

Standing Committees/Task Forces:
Law and National Security

Sections, Divisions and Forums:
Administrative Law
Government and Public Sector Lawyers
International Law and Practice
Judicial Division
National Conference of Federal Trial Judges
Law Student Division
Litigation
Young Lawyers Division

Affiliated Organizations:
The Federal Bar Association

National Association of Criminal Defense Lawyers
Contact Person. (Prior to the meeting)

Neal R. Sonnett

Chair, ABA Task Force on Treatment of Enemy Combatants
One Biscayne Tower, Suite 2600

2 South Biscayne Boulevard

Miami, FL 33131-1804

Tel:  305-358-2000

Fax: 305-358-1233

Email: <nrs@sonnett.com>

Contact Person. (Who will present the report to the House)

Neal R. Sonnett

Chair, ABA Task Force on Treatment of Enemy Combatants
One Biscayne Tower, Suite 2600

2 South Biscayne Boulevard

Miami, FL 33131-1804

Tel:  305-358-2000

Fax: 305-358-1233

Email: <nrs@sonnett.com>
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Revised 10A

AMERICAN BAR ASSOCIATION

NEW YORK STATE BAR ASSOCIATION
SECTION OF INTERNATIONAL LAW
BAR ASSOCIATION OF ERIE COUNTY
BEVERLY HILLS BAR ASSOCIATION
TASK FORCE ON TREATMENT OF ENEMY COMBATANTS

REPORT TO THE HOUSE OF DELEGATES

RECOMMENDATION

RESOLVED, that consistent with the Supreme Court’s directive in Boumediene v.
Bush and President Obama’s January 22, 2009 Executive Order on “Review and
Disposition Of Individuals Detained At The Guantanamo Bay Naval Base And
Closure of Detention Facilities,” the American Bar Association urges the U.S.
Government to ensure that:

(a) All individuals who have been or are expected to be charged with

violations of criminal law should be prosecuted in Article 111 federal courts,
unless the Attorney General certifies, in cases involving recognized war crimes,
that prosecution cannot take place before such courts and can be held in other
regularly constituted courts in a manner that comports with fundamental notions

and the Uniform Code of Military Justice;

(b) All individuals currently detained at Guantanamo who, upon review, are
determined to have been improperly classified as or no longer considered to be
“enemy combatants™ should be promptly released or resettled; and

(c) All remaining individuals currently detained as enemy combatants at
Guantanamo are granted a prompt habeas corpus hearing with full due process
rights and provided access to counsel and the right to review and confront the
evidence against them, including potential exculpatory evidence within the
government’s possession, whether or not used, or intended to be used at trial,
subject to appropriate conditions as may be set by the court to accommodate the
needs of the detainee and the requirements of national security; and

3. (d) No individual should be detained as an “enemy combatant™ except pursuant
. to an act of Congress defining this term.
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Determination of Guantaname Cuses Referred for Prosecution

THis protocol governs disposition of cases reftrred for possible prosecution pursient 16
Section 4¢3 of Executive Order 12492, which applies o detainees keld at Guanianame Bay,
Cuba.

1, Progess for Déteninination of Progecytion. When a case is veferred, it will bic nssigned
o o team composed of Assistant Uni

nited States Attorneys, attorneys from the National Security
Division (NSDY) of the Department of Justice (DOT}, and personuel Tron: the Department of
Diefense (DODY, including prosecutors from the Office of Military Commissions, which will
further investigate and develop the case for prosecution.

Thereaftor; the prosecution feam will recommend, based on the factors set forth below,
whether the vase should be prosecuted o an Anticle 1 court (including venue) or e reformed
military commission.. [Fthe prosecution team concludes that prosecution is not Tessible i any
forurm, it may reconsiend that the case be retrmed (o the Bxeeitive Order 123452 Review for
other appropriate disposiiion:

NSD and the participating DOTY entities will then jointly determine whether the case 13
feasible for prosecution, and the appropriate forum (and il necessary, venue) for that prosecution.
They will mansmit that determination to the Anomey General through the Deputy Attoraey
Generad, along with materials from any DOT or DOD entity that disagrees with the
determination. The Attorney General, is consubiation with the Secretary of Defense, will muke
the final devision as to {he appropriate foram and {(if necessary) venue for any prosecutios;
Where a case is to be prosecuted, both DGJ and DOD will be expected 16 support the prosecution
regardless of fornm and venue.

2. Faciors for Determination of Prosecutipn. There I8 4 presumption that, where feasible,
peferred cases will be prosecated in an Article T court, in keephuy with traditional prineiples of
foderal prosecition. Wonetheless, where other compelling factors make it mors appropriate to
prosecute w case T o reformed military commission, it tay by prosecuted there, That lnquiry
turns on the following three Broad seis of factors, which are based on forum-selection factots
traditionally used by federal prosecinors:

A Strength of Toterest. The factors to be Considered hete are the fatute of the offenses
t&r be charged or any pending charges; ihe nature and gravity of the conduct underlying the
offenses; the identity of victims of the offense; the losation in which the offenses occurred; the
igcation and context in'which the individual was apprehended; and the masmes in which the case
was investigated and evidence gathered, including the investigating entitics.
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B. Effigiency. The factorsto be considered here ave protection of intelligence souwrces
and methods; the verue in which the case would be tried; issues related to multiple-defendant
trials; foreign policy converns; le gal or evidentiary problefng that might aftend prosecution in the
otler jurisdiction; and efficlency and TesoLICe CONGATNS;

. Oiher Prosecution Considerations. The Factors 1o beconsidered here are she-extent to
which the forum, and the offenses that eoald be chatged in that forum, permita full preseniation
of the wrongfisl condict allegedly commiitied by the accused, and the aveilsble seitence upon
conviction of those offenses.

3 drorities. Nothing in this protocol is intended to rest rict, and will
fottestrict, the approprinte exarcise of independeont discretion within the respective justice
systems, including disposition of cases not referred to trial, Federal prosecutors with evaluate
their cases under traditional principles of federal prosecution, inclading the standards set forth in
Seetions 927220 snd 9-27.240 of the United States Attoeneys’ Manuab

4. Diselaimer of Riphts, This document iy not intended 10 create any rights; privileges,
or benefils to prospective or actual defendants imany forim, See United Stotes v Caceres, 440
U:8: 741 {1979
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DEFAFTMENT OF DEFENSE
OFFICE OF THE CHIEE DEFENSE COUNSEL

1BO0 DEFENSE PENTAGON
WASHINGTON, DC 208071800

Tuly 27,2609

- The Hotorable Jerrold Nadler )
United States House of Representatives
Washington; D.€. 205153208

Subj: Proposal to amend Military Commissions Act to exclude former child soldiers from
jurisdiction

Dear Representalive Nadler, '

My nameis: Lieutenant Commander William Kuebler and 1 represent Omar A Khadr.
Mr. Khadr is 2 22 vear-old Canadian citizen, currently detained at'the Guantanamo Bay
Naval Station. Mr Khadr was apprehended at the-age of 15 following & firefight in Khost,
Afghauistan-in 2062, Mr. Khadr is charged with five offenses to-be tried by military
‘commission under the Military Commissions Act of 2006 (MCA). ‘Proceedings in his case
were su:,pcndedpursudnl to President Obama’s January 2009 Executive Order halting
military eommission proceedings at Guamanamo Bay." The purpose of this letter is to ask for
your support in amending the MCA toensure that cither Mr. Khadr fior any other former
child soldier is subjected to a miliary trial as-an adult for war cnmm in contravention ofUS:
obligations under intemational law, -

Mr. Khadr is one'of two detm'né:es charged with offenses under the MCA who were
under the'age of 18 when allegediy employed as child soldiers by Al Qaeda;, the Taliban, or
‘associated forces. -As such they are protected under Convention on the Rights of the Child’s-
Optional Protocol-on the involvément of children in drmed conflict (Child Soldier Protocol)
The Child Seldier Protocol requires, among other things, that child soldiers detained in the

. course of armed conflict be afforded “allappropriate assistance for their physical and

* psychological recoveéry and their social reintegration” and further requires states-parties to
“cooperate inthe implementation of the present Protocol, including . . . in the rehabilitation
and social reintegration of persons who are victitis of acts contrary thereto, including
through technical cooperation and financial assistance,”: The United States is a party to the
Child Soldiet Protocol, the Senate having ratlﬁed the treaty in: June, 2002 a:month prior {o
Mr. Khadr’s detention in: Afghanistan:

Contrary to-a generally-observed policy of providing detnined child soidiers age-
appropiiaie treattient, the Bush Administration utierly disregarded Mr. Khadr’s age and
status as a “victim of acty.contrary-to” the Child Soldier Protovol throughout the course 6 his
detention, interrogation,-and proposed tial for “war crimes” under the MCA. Mr. Khadr’s
mistreatiaent by the Bush Administration has thus drawns widespréad condemnation fonra

O



183

host of individuals and vrganizations; including the United Nations Special Represerta,uve
for Children in Arined Conflict, UNICEF, the Freach Government, and many othiers. Tn the
spring of 2008; the Canadian Parliament conducted comprehensive hearings o the Khadr
case. which resulted in‘the issuance of a ‘report calling on Prime Minister Stephen Haiper to

- demand Mr. Khadr’s release from Guantananio Bay and tepatriation to Canada. More
recently, Canadian courts — pursuant fo- litigation conunenced by Mr. Khadr’s Canadian
counsel - have found that Mr, Khadr’s mistreatment by the United States violated
international prohibitions against torture and other forms of cruel, inhuman and degrading
treatment, and ordered the Prime Minister to' request Mr. Khadr’s release and rét urnto
Canada,

In litigation concerning the applicationof the MCA 1o pérsons who were minors at
the time of their alleged misconduct; the Bush- Administration took the position that the MCA
applied to detaitied “unlawfol snemy combatants” irrespective of age. This notw:thstzmdmg
the universally-recognized distinction between adults and children for purposes of criminal
prosecution and punishment, the historical limitation on the exercise of military jurisdiction
1o adults; and the Child Spldier Protocol’s elear mandate that detained child soldicrs be
tieated primarily as “victims” of those who placed them in harm’s way. Mr. Khadr’s éounsel

- have never taken the position that any of these considerations serves as an-absolute bar to
criminal prosecution, however; the cleareffect of the Child Soldier Protocol is to require any
criminal proseeution of a former ch{ld soldier to conform 1o generally-recognized standards
for Juvemic prosecution and 1o serve a purpase that is primarily rehabilitative in nature;

It goes without saying that the MCA does not establish tribunals that conform to
recognized standards for juvenile criminal prosecution and does riot provide for the:
imposition of sentences that are primatily rehabilitative in nature. . Indeed, there is'no reason:
to believe that Congress either conterplated or intended the pmsecunon of detained child
soldiers as-adult “war criminals” when it enacted the MCA in 2006, Tt is thus almost beyond
question that the Bush Administration exceeded the scape of its authority under the MCA in
attempting to try Mr. Khadr and one other foriner child soldier; Mohamed Jawad; a8 adalt
wat erimminals.

The current Admxmstratxon has yet to take a position oun the apphcatmn of ihc MCA
to-minors. It has; However, stated its intention 1o seek legislative revision of the MUA priot
to proceeding with-any military commission prosccutions of Guantanamo Bay detainees.. It
is. my understunding that there is amending legislation working its way through Congress.as
part.of the National Deferise Authorization Act right how.

Thls legistative effort now affords Congress the opporiunity to resolve the ambigiity
exploited by the previous Administration and amend the MCA to include language expressly
limiting its'application to persons who were adults at the time of the alleged misconduct
forming the basis for their prosecution by military commission:. Not only would such actior
ensure that the United States complies with its intetnational legal obligations under the Child
Soldier Protocol, it would appropriately distinguish these cases i procedural and evidentiary
terms from cases involving adult-detainees: As'a general proposition; the inferrogation of
minors presents a host of uniquetegal and evidentiary issues relating to the admissibility and
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reliability of statements restlting therefrom: Tt i¢ simply impossible to-adopt “one-size-fits-
2l rules for the admissibility of such evidence that would tieat juvenile detainees sich as
- Mr; Khadr faitly and equitably. These considerations militate in favor of lithifing the
“application of the MCA to persons who were adults at the tinie of their alleged niiscondiret.

Lanthopeful that you will give this matter the atterition it deserves: Whilethe Child
Soldier Protovol protects-only a handtul of the detainees currently detained at Guantanamo:
‘Bay; the current Administration has said that it intends for reformed military commissions o
serve as 4 platform for the trial of suspected tefrorists and war ¢riminals detained inthe
future: Tam sure you will agree that it is imperative that such tribunals are convened and
conducted in aceordance with all applicable U.S. obligations under the law of armed conflict,
including the Child Soldier Protocol. Congtess can ensuré that outcome through appropriate
action now,;

Should you have additional questions.of concerns regarding this matter. please donot
hesitate to-oontact me at(202) 761-0133 (ext. 116).

Sincerely,
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Statement for the Record
Larry Cox
Executive Director
Amnesty International USA
US House of Representatives
Committee on the Judiciary
Sub-Committee on the Constitution, Civil Rights and Civil Liberties
Proposals for Reform of the Military Commissions System
July 30, 2009 at 1pm

Amnesty International USA is grateful to the committee for the opportunity to submit a
statement for the record. Amnesty along with a number of other human rights groups
submitted a letter to the US Senate on July 16 outlining our continued opposition to the
resumption of military commissions which we believe is at odds with the desire to try cases
fairly and swiftly.

Years after commissions were introduced at Guantanamo Bay, and after two iterations, the
government has only secured three convictions. The return of military commissions will do
nothing to restore public confidence domestically or internationally, and will instead mire the
process in challenges in federal court and result in unsafe convictions which will bring us
neither security nor safeguard our civit liberties.

Military commissions have had a place historically in addressing violations of the laws of war,
and the Uniform Code of Military Conduct has an important and legitimate role in upholding
military discipline. But Amnesty respectfully disagrees that this is either the most appropriate
tool to use, or the most effective, in disposing of these cases or in upholding international and
domestic legal standards which can be seen to be beyond reproach.

We commend the House and Senate for their efforts in trying to fix the system, but we
respectfully disagree with their conclusions that the commissions process can be fixed in any
way which will meaningfully afford defendants a fair trial, or which will increase public
confidence in US justice system.

The proposals outlined by the Senate Armed Services Committee legislation, now contained
within the National Defense Authorization Act 2010 are clearly well intentioned and an
improvement. We also welcome the recognition that the military commissions system as it
stands is fundamentally flawed. However, even within the limited confines that the Senate
Armed Services Committee set itself there are some profound reasons to be concerned.
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The essential test that the administration has placed on trying a detainee is that where
“feasible” it will seek to try them in federal court, this is their stated preference and one which
some members even of the last administration favored. However if they cannot produce
evidence, they will seek to convict them in military commissions. The administration itself set
up the commissions as a lesser standard, and if they can’t even meet this lower standard and
prisoners are acquitted, to paraphrase the General Counsel for the Department of Defense, Jeh
Johnson — it would detain them anyway. This Alice in Wonderland formulation can be called
many things but it cannot be called justice.

In the words of Rear Admiral John D. Hutson US Navy retired and former Judge Advocate
General:

“You can’t have a legitimate court unless you are willing to risk an acquittal. If you aren’t willing
to accept the possibility that a jury will acquit the accused based on the evidence fairly
presented, then it isnt really a court. It’s a charade.”

The military commissions’ process will not breed international support nor will it be seen as a
legitimate forum internationally as long as it is founded on a double standard. The forum will
not be used to try American citizens who will always be tried in federal court, and will be
reserved for foreign nationals. As such they violate US obligations to treat all persons equally
before the law, without any reservations.

The underlying resource inequalities between the prosecution and the defense are so
substantial as to warrant concern over the fairness of the underlying system. There have been
numerous witnesses and observers who have commented on the lack of expertise and capacity
- to support an adequate defense to the extent that it violates the right to effective assistance of
counsel guaranteed by the Sixth Amendment. There have been verbal commitments to provide
adequate resources including investigatory, legal and translation support, but there is nothing
in the current bill to underline these. Such a process makes a mockery of our attempts to
conduct a fair trial. This in itself is so substantial that it belies the stated intent of Congress to
create a system to which we would be satisfied to subject an American serviceman. The lack of
expertise in the defense also raises a concern, that they would not meet the standards set
down by the American Bar Association for defense attorneys in capital cases. We seek to afford
detainees these protections not as a reflection of their rights, but in seeking to uphold the
constitution and our most sacred values.

Even the administration which has praised the motives and intent of the Senate in trying to
bring this bili forward highlighted several crucial and pressing concerns with the language in the
bill as it came out of committee.
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The administration stressed the overriding need to place a sunset clause in the bill, to afford
Congress an opportunity to revisit this process and to make amendments and changes to it over
time. The administration has said repeatedly that it is important to allow elected
representatives a continued voice on a process that has such fundamental implications for our
national security, our judicial system and our international standing.

The benchmark that the administration has set is that statements have to meet the
voluntariness standard. As the Assistant Attorney General David Kris said at a Congressional
hearing earlier this month “There is a serious risk that courts would hold that admission of
involuntary statements of the accused in military commissions’ proceedings is
unconstitutional”. Amnesty believes that this standard is one which has been settled
internationally and domestically. By instead accepting a standard which bans the use of
evidence obtained through cruel inhuman and degrading treatment, we would be defacto .
accepting a much more constrained standard on a critical issue, and increase the likelihood of
introducing doubt and error into the system which should outweigh the consideration of any
gain.

The standards of fairness in criminal trials are not something that can lawfully be made to
depend on the circumstances of particular accused persons or the situation in which they came
into government custody, even more so here where the government would arrogate to itself
the power to determine whether individuals in identical circumstances receive the full ordinary
protection of the law or a reduced form, and where vulnerability to such deprivation of fair trial
rights is itself applied on an unreasonable discriminatory basis (with identically-situated US
citizens automatically being guaranteed a higher standard of fairness in criminal justice than
nationals of other origin).

Amnesty International is opposed to the death penalty in all cases, unconditionally. But we
would mark one fundamental objection, that in these instances the defendants themselves
seek to become martyrs. Nothing could be more counterproductive from a national security
view point than allowing convicted terrorists their ultimate wish to score a dubious moral and
propaganda victory at our own hands. Countless examples have proven the point that it is
better to treat terrorists as criminals and to dispose of their cases in court, as with other 911
conspirators such as Zacarias Moussaoui.

There is even more reason to be concerned given the number of detainee’s who face charges
who are, or were alleged to have been juveniles at the time of their apprehension. Amnesty
calls for juveniles not to be tried in military commissions and not to face capital charges. A
number of the detainees who fall into this category have also allegedly been victims of abuse in
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custody and the public confidence in the justice system will not be increased by trying juveniles
in gquestionable circumstances in capital cases.

In closing we would add that we applaud the administration’s desire to close the detention
facility at Guantanamo Bay. But closure is not simply an issue about location but about the
flawed nature of an entire system. We believe that the system itself presents a threat to
national security. It does nothing to make us safer and is itself the source of threats to our
wellbeing, as an international rallying point for terror, and as a recruiting sergeant for our
enemies. In suggesting a way forward we would urge members to consider the best and most
reliable way to unravel the Gordian knot that was created by the last administration is to place
our faith in the federal court system we already have and which has been tried and tested over
time.

Sincerely,

Larry Cox
Executive Director,
Amnesty international USA
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U.S. Depariment of Justice

Office of Legislative Affairs

Office of the Assistant Altornsy Generaf Washington, D.C. 20530

September §, 2009

The Honorable Jerrold Nadler

Chairman

Subcommittes on the Constitution, Civil Rights, and
Civil Liberties

Committee on the Judiciary

LS, House of Representatives

Washington, DC 20515

Dear Mr. Chairman:
Duiring the subcommitiee hearing held on July 30, 2009, you made a request of Assistant
Attorney General David Kris for an Office of Legal Counsel Memorandum dated May 4.
2009 (the OLC memorandum).
The Executive Branch has substantial confidentiality interests with respect to the
OLC memorandum. 1t consists of pre-decisional attormey-client advice from OLC to
another Executive Branch office in furtherance of internal Executive Branch deliberations
concerding possible and actual legislative proposals.
I order 1o accommaodate the Committee’s interest in understanding the Department's
assessment ofhow courts might apply due process protections in military commission
proceedings, we are happy to provide staff with the following analysis of that question by
thie Department,
[ hope this information is helplul

Sincerely,

e i . i\

/ ? 5//{_ ) N

Ronald Weich

Enclosure

v The Honorable F. James Sensenbrenner, It
Ranking Minority Member
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Aftercarelul consideration and lepal review, the Administration has concluded
that, whether military commissions are convened in the United States or at Guantanamo,
there is a significant 1isk courts will apply a baseline of due process protection in
comimission proceedings, We do not believe this means courts will provide commission
defendants with the same array of constitutional rights that defendants recelve in article
I criminal trials. We do believe, however, there Is a signiticant risk courts would afford
commission defendants with those due process protections that are “so ropted in the
traditions and conscience of our people as to be ranked as fundamental,” Snyder v.
Mussachusetis, 291 U.8. 97, 105 (1934), In particular, we hiave concluded that there is a
substantial risk courls would hold the Constitution requires application of a due process
voluntariness test for admission of statemenis of the accused, although we do not believe
courts would apply the Miranda rules prohibiting admission of unwarned statements, In
light of these risks, the Administration urges Congress to-design a commissions sysiem
thar will satisfy constitutional due process standards whether the procecdingsare
conducted in the United States or at Guanténamo. 1f the recent Senate Armed Services
Committee draft amendment of the Military Commissions Act were modified along the
fines the Administration has suggested, we believe the bill would satisly those
constitutional standards, no matter where the commissions are convened.

As‘ihe Assistant Attorney General for the National Security Division testifi
before the Senate Armed Services Committee, the Administration has concluded that it
cominissions are convened in the United States, there is a significant risk courts would
afford the accused with baseline constitutional proiections under the Fifth Amendment’s
Due Process Clause. The Supreme Coutt has held that this Clause “applies to ail
‘persons’ within the United States, in{:ludhg aliens, whether their presence here is lawiul,
unlawful, temporary; or permanent.” Zadvidas v, Davis, 533 U.S. 678, 693 (2001), We
recognize that there are contrary arguments based on Supreme Court precedents
concerning World War {l-era commissions conducted in U.S. werritories. But, in light of
intervening developnients, there are reasons to doubt that these precedents would be
applied to preclude recogpition ofany due process rights for detainees being tried before
military comunissions in the United States.

We also believe that even if the commissions were convened af Guantanamo;
thiere is a signifivant risk the courts would apply a baseline ot due process protections in
commissions proceedings. -Senator Oraharm touched on this concern at the recent Armed
Services hearing, remarking that “just the {ocation |of the comy on} alone is not going
{0 change the dynamic the court would apply in a dramatic way.” T be sure, certain
older Supreme Court precedents, especially Johnson v. Eisentrager, 339 LLS, 763 (1950,
were ofter read to suggest that aliens detained overseas have no constitutional protéctions
atall In s recent decision in Boumediene v. Bush, 128 8. C1. 2229 (2008), however, the
Court rejected the notion that, as a categorical matter, the Constitution provides no
protection to aliens cutside the de jure sovereignty of the United States. The Courl
instead hild that the Guantanamo detainees are entitled 1o the guarantee, implicit in the
Suspension Clause, of the right 1o petition for the writ of habeas corpus challenging the
legality of their delenticu:
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In reaching this conclusion, the Court recognized 4 “common thread uritting” its
former cases dealing with the extraterrilorial application of the Constitution—namely,
“the 1ded that questions of extraterritoriality turn on ohjective factors and practical
concerns, not formalism.™ Jd at 2258: The Court then émphasized the unique attribuies
of the detention facilities at Guantanamo, given that the United States exercises an
unusual degree and exclusivity of control over the Naval Rase there:

The decision in Boumediene concerned the writ of habeas Corpus, but we believe
there is a-significant risk the Court could further hold that baseline due process
piotections would apply to the Guantanamo detainees, as well. Writing Tor the Court in.
Bowmediene, Justice Kennedy éxplained that in determining whether habeds applies-
cutside the United States, a court should ook, in particular; to whether such a result
would be ““impracticable and ariomalous.”™ Jd at 2255 (quoting Reid v. Coverr, 354 {
1, 7475 (1937);. Justice Kennedy also relied 1n part on the Insular Cases, see id at
2253-35, which held that residents of U.S. territories have tertain individual
censtitutional rights that are deemed “fundamental.” To besure, the Mnsular Cases can be
distinguished on the ground that they involved the government of o general ¢ivilian
population in U.S. territories, not the spevific context of alleged enemy aliens detained
and prosecuted by a military cominission on a U, 8. military base in aforeign country,
where application of the Bill of Rights would perhaps be more “impracticable and
anomialous.” Butin light ofthe Supreme Court’s extension of the writ of habeas corpus
under the Suspension Clause to detainees at Guantdnamo, along with the Court’s
discussion of the fnsular Cases, there is & significant risk the Court would conchide that
not only the writ of habeas corpus, but also certain due process protections, would apply
at Guantanamo.

We emphasize that even if the courts hold that the Due Process Clause “applies”
1o aliens detained at Guarntdnamo, that conclusion would not mean the Clause would
apply in the same way that it applies to U8, citizens, or even to aliens, in the United
States. “As Justice Harlan put it, “the question of which specific safeguards . . . are
appropriately to be applied in o particular context . . . can be reduced fo the issue of what
process is “due’ a defendant in the particular circumstances of a particular case”™ Ukired
States v. Verdugo-Urguidez, 494 U 8. 259,278 (1990) {Kennedy, 1., concurring) (quoting
Reid 354 ULS. at 75). Thus, whether commissions are convened inside the United Stites
or at Guantanamo, we do not belicve courts would afford aliens tried in such
commissions with the entire panoply of constitutional rights that defendants in article 111
courts enjoy. In particular, we believe the Supreme Court is likely to reaffirm ifs
precedents that defendants in such commissions are not entithed o a grand jirry
mdictment or a jury trial. We also do not believe courts would hold that defendarits in
comymission proceedings ave entitled to all of the Fifth and Sixth Amendments procedural
irial rights for eriminal defendants that applyin article {11 courts.

Instead, we think it likely the courts would rely upon a balancing test 1o determine
which fundamental procedutal safeguards would be constitutionally required in
commissions as a matter of due process, and how those fundamental protections should
be applied given the particular context of these trials. Courts would be 'most tikely to

383
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afford commission delenidants with those due process protections that are “implicitin the
concept of ordered Hberty,” Puike v. Connecticur, 302 U, 319,325 (1937), and “so
rooted in the traditions and conscience of our people as to be ranked as fundamental,”
Suyder v Massochusens, 291108, 97,105 (1934),

Alihough we do nel express an independent position on the question here, we do
think that nnder this approach there is-a significant risk courts would afford Guanténame
detainees with certain fundamental due process irial protections, even for commissiens
conducted at Guantanamo,  Cf Weiss v. United States, 510 U.S. 163, 178 (1994) (noting
that i the context of both the criminal and military justice systems; “[ilt is elementary
that "z fair trial in & fair tribunal s & has‘ic requirement of due process’™) {Guoting frre
Muvchison, 3497108, 133, 136 (1955)), We also believe there is a substantial #isk the
courts would hold that one such b.mdamenml protection is the prohibition on the use in
military conmmissions of coerced statements by the accused, ¢ven if the coercion did not
rise to the level of torture or cruel, inhuman or degrading treatment. As we have
explained, we do not believe this approach would lead courts to conclude that the wle of
Mirande v. Arizong, 384 U.8. 436 (1966) {excluding tnwarned statements) would apply.
I also does not-mean that legal forms of interrogation could not be used to obtain
valusble intelligence from captured unprivileged belligerents. It would mean instead that
courts would not allow evidence to be used as the basis for convicting persons in
commission proceedings without showing it satis(ies a due process voluntariness inquiry,

Because of the substantial risk that courts will require bascline due process
protections in military commissions, whether fn the 1.8, or a0 Guantinamo, and in light
of the Supreme Court’s recent rejections of detention and commissions policies at
Guaitdnama, we think it would be unwise to risk another confrontation between the
Court and the political branches-—one that could resuit in another deraiting of the
conmmissions processmany yéars alter the accused were apprehended: The
Administration therefore strongly believes Congress should take the more secure path,

"The United States has recently argued in Resul v Myers, on behalf of officers sued in their individual
capacities for damages arising out of alleged forture and other abuse e Guantdnamo, that the Due Process
c Eauq( dees pot protect fr*mmananm detainees as o matier of stare decisis in the U8, Court of Appeals for
ihe District 6f Columbia Circuit: Tn a decision issued February 18, 2006 (Kivemby v. Obamyy, the Cowt of
Appeals had concluded that Boumediene did not affect the court of appeals™ eartier decisions holding that
alions detained overseas have no constitutional due process rights, and that therefore detainees at
Guantapamoe who were entitled to velease from detention on habeas do not have 2 right uader the Due
Process Clause (or the Suspension Clause) to be brought to the United States. In Rasud v Mypers, which
was briefed in March of this year, the Department of Justice argued that even though “plaintifls argue that
Kivemby was wrongly decided. that ruling is binding Circuit precedent.” The Department did not further
address the merits of the due process question. The court ofappeals In Ravel plthmately raled for the
individual defendants based on qualified 1r~munm and special factors wéighing against recognition of
cause of action under Bivens in that setting, without resting its deciston on whether the Due Process Clause
applied (o the detainees at Gaantanamo, 563 F.3d 527, 532-533 (2009). Mearwhile, the detainess™ petition
for o for & writ of certiorari seeking review of the INC. Clrouit’s decision in the Kivemba case is pending
befure the Supreme Cowrt. The Government's briet ovpn\.um certiorari stales with respéct (o the guestion
rocess at Guamtdnamo'that “[fer purposes of th s o the dispositive guestion is not whether
s have any dug proc ghts, but nstead wh ave @ due process Tight 1o enter the
Ay the court of dppeals exp i, JL has fong been-established that alichs bave
nally protected interest in coming to the United States from abroad.

i COM:
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and design a commissions system that will satisty the constitutional standards there ig o
significant risk the Court will insis{ upon. In our view, the recent Senate Armed Services
Committee dratt amendment-of the Military Commissions. Act, if it is modified by the
Administration’s proposals; would satisfy those constitutional standards, no matter where
the commissions are convened.
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In Pursuit of Justice: 2009 Update

Preface

As the Obama Administration takes steps to shut down
the Guantdnamo Bay detention facility, the heated
debate over when and how to prosecute suspected
terrorists continues. Some commentators have asserted
that bringing accused terrorists to the United States to
face trial and incarceration poses a danger to American
communities. Others have argued for the creation of a
new, untested legal regime to preventively detain
and/or prosecute persons suspected of complicity in
terrorism. Often missing from this debate is the fact that
the federal courts are continuing to build on their proven
track record of serving as an effective and fair tool for
incapacitating terrorists.

Because of the importance of resolving the question of
when and how to try and detain terrorism suspects to
our national secunty, our legal culture, and our standing
in the world, we have updated our May 2008 report, /n
Pursuit of Justice: Prosecuting Temorism Cases in the
Federal Courts, to include cases and developments
from the past year. Together, we believe In Pursuit of
Justice along with this 2009 Report, In Pursuit of
Justice: Prosecuting Terrorism Cases in the Federal
Courts—2009 Update and Recent Developments
(hereinafter “2009 Report”), are the most comprehen-
sive analysis ever undertaken of criminal cases arising
from terrorism that is associated—organizationally,
financially, or ideologically—with self-described “ji-
hadist” or Islamist extremist groups like al Qaeda. And
we hope these reports will continue to help focus the
debate on these important issues. In total, we have

analyzed 119 cases with 289 defendants. Of the 214
defendants whose cases were resolved as of June 2,
20089 (charges against 75 defendants were still pend-
ing), 195 were convicted either by verdict or by a guilty
plea. This is a conviction rate of 91.121%, a slight
increase over the 90.625% conviction rate reported in
May of 2008.

Qur research also found:

B The statutes available to the Department of Justice
for the prosecution of suspected terrorists continue
to be deployed forcefully, fairly, and with just re-
sults.

B Courts are authorizing the detention of temorism
suspects under established criminal and immigra-
tion law authority and, now through the time-tested
common law system, are delimiting the scope of
military detention to meet the demands of the cur-
rent circumstances.

B The Classified Information Procedures Act (CIPA),
although subject to being improved, is working as it
should: we were unable to identify a single in-
stance in which CIPA was invoked and there was a
substantial leak of sensitive information as a result
of a terrarism prosecution in federal court.

B The Miranda requirement is not preventing intelli-
gence professionals from interrogating prisoners,
and recent court decisions have not interpreted
Miranda, even in the context of foreign law en-
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farcement interrogations, as a bar to criminal
prosecution.

B Prosecutors are able to make use of a wide array of
evidence to establish their cases.

B Convicted terrorists continue to receive stiff
sentences.

B The Federal Bureau of Prisons has been detaining
accused and convicted hardened terrorists in U.S.
prisons on a continuous basis since at least the
early 1990s without harm to the surrounding
communities.

In sum, the federal courts, while not perfect, are a fit
and flexible resource that should be used along with
other government resources—including military force,
intelligence gathering, diplomatic efforts, and cultural
and economic initiatives—as an important part of a
multi-pronged counterterrorism strategy. In contrast, the
creation of a brand-new court system or preventive
detention scheme from scratch would be expensive,
uncertain, and almost certainly controversial. The
analysis of additional data from the past year confirms
our conclusion from fn Pursuit of Justice that the
criminal justice system has been and should continue to
be an important tool in confronting terrorism.

The primary authors of this 2009 Report are Richard B.
Zabel and James J. Benjamin, Jr.,, partners in the New
York office of Akin Gump Strauss Hauer & Feld LLP.
They, along with a dedicated team at Akin Gump,
devoted much hard work and many long hours to
prepare this report on a pro bono basis. Members of the
Akin Gump team include Joseph Sorkin, Jessica Budoff,
and Amit Kurlekar, who provided indispensable leader-
ship and assistance throughout the process, as well as
Peter Altman, Daniel Chau, Russell Collins, Jane Datillo,
Ryan Donohue, Monica Duda, Jonathan Eisenman,
Daniel Fisher, Jessica Herlihy, Leslie Lanphear, Sherene
Lewis, Isabelle Liberman, Kathleen Matsoukas, Andrew
Meehan, Elizabeth Raskin, Gary Thompson, Ashley
Waters, and Elizabeth Young. Although Akin Gump is
proud of the firm’s commitment to pro bono work, the
views expressed in this 2009 Report include those of
the primary authors and Human Rights First; they are
not the views of Akin Gump as a whole or other Akin
Gump attorneys

Human Rights First



198

In Pursuit of Justice: 2009 Update

Table of Contents

L ion and Overvi 1
Il.  The Data on Cases Prosecuted In Federal Court 5
lll. Recent Developments in Material Support Law and the Emergence of Narco-Terrorism
P | 13
A. Material Support Statutes (18 U.S.C. §§ 2339A and 2339B) 13
B. Narco-Terrotism Statute (21 U.S.C. § 960a) 16
V. D ion of Individuals $ ted of with Terrori 19
V. Balancing the Demands of Due Process with the Need to Protect Classified Information.........ccccoecsmmsensnnsennns 25
VI. The Miranda Requl In Cases 29
A. The Abu Ali Case 31
B. The Embassy gs Case 32
VII. Broad Array of S fully Introduced in Terrorism F i a5
A. United States v. Abu Ali— the Ci Clause 35
B. United States v. al-Moayad—the i of attention to fary requi 37
C. United States v. Ahmed and United States v. al-Delaema—illustrating the breadth of available evidence in tetrotism cases.. 38
VIII. Recent In T fi 41
IX. Safety and Security of Communities Near Prisons Holding Terrorism D 45
X. G i 49
Appendix A: Terrorism P ion Cases 51
Endnotes 55

Human Rights First



199

In Pursuit of Justice: 2009 Update 1

Introduction and Overview

In May 2008, Human Rights First released /n Pursuit of
Justice: Prosecuting Terrorism Cases in the Federal
Courts.! Based on a comprehensive review of more than
120 actual prosecutions dating back to the 1980s, In
Pursuit of Justice concluded that the criminal justice
system is well-equipped to handle a broad variety of
criminal cases arising from temorism that is associated—
organizationally, financially, or ideologically—with self-
described “jihadist” or Islamist extremist groups like al
Qaeda. The roster of cases chronicled in In Pursuit of
Justice ranges from blockbuster trials against hardened
terrorists who planned or committed grievous acts
around the world to complex terrorism-financing prose-
cutions and “alternative” prosecutions based on non-
terrorism charges such as immigration fraud, financial
fraud, and false statements. Many of these cases have
been preemptive prosecutions focused on preventing
and disrupting terorist activities. In Pursuit of Justice
acknowledged that terrorism prosecutions can present
difficult challenges, and that the criminal justice system,
by itself, is not “the answer” to the problem of interna-
tional terrorism, but it found that the federal courts have
demonstrated their ability, over and over again, to
effectively and fairly convict and incapacitate terrorists
in a broad variety of terrorism cases.

In the year since In Pursuit of Justice was issued, there
have been a number of important developments. On his
second day in office, President Obama issued Executive

QOrders mandating the closure of the Guantdnamo Bay
detention facility within one year and establishing a
Detention Policy Task Force to examine U.S. policy
regarding the detention, interrogation, and trial of
individuals suspected of participating in terrorism.? The
effort to close Guantanamo has proved to be fraught
with difficult policy and political choices and, more
generally, our country continues to wrestle with the
complex problems posed by the scourge of terrorism.
Apart from Guanténamo, our military forces remain
deployed in Iraq and Afghanistan; the situation in
Pakistan is unstable; and radical Islamist groups
continue to threaten our national interests in many
corners of the globe.

In this environment, there is broad consensus that the
government must continue to deploy all available
resources—including military, intelligence, diplomatic,
economic, and law enforcement tools—to address the
threat of international terrorism. It seems self-evident
that, as an important part of an integrated counterterror-
ism strategy, the government must have a reliable,
stable system in place for prosecuting accused terrorists
when such prosecutions are appropriate in light of the
evidence and the law. The question remains as to
where, and under what set of rules, terrorism prosecu-
tions should occur.

President Obama has expressed a preference for trying
accused terrorists in federal court whenever possible,
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but in two separate public statements in May 2009, he
signaled that the government expects to prosecute
some detainees in reconstituted military commissions
with revised procedural rules ® The President also noted
that the govemment intends to develop “clear, defensi-
ble and lawful standards” for longer-term detention of
individuals who cannot be prosecuted but who the
government believes pose an unacceptably high risk to
release.’”

The President offered these remarks against the back-
drop of a vigorous and ongoing debate about how the
government should prosecute terrorists. Some commen-
tators have agreed with the conclusion of In Pursuit of
Justice that the justice system is equal to the task of
handling a broad swath of terrorism prosecutions, while
others have posited that the federal courts are unable to
do so effectively—or that the risk of a prosecution that
does not yield a conviction is unacceptable—and that,
as a result, Gongress should authorize a new “national
security court” with lower evidentiary standards or other
prosecution-friendly features that would supplant the
Article Il courts in some terrorism cases.’

This update to In Pursuit of Justice takes a renewed look
at the capability of the federal courts to handle terrorism
cases based on developments in the year since the
White Paper was written. As was the case with the White
Paper, this 2009 Report is grounded in actual data and
experience rather than abstract or academic theories.
We have set out to identify, examine, and analyze the
terrarism cases that have been prosecuted in federal
court in the past year, including cases that were pend-
ing when In Pursuit of Justice was issued a year ago. In
addition, outside the body of traditional criminal
prosecution case law, we have examined emerging case
law sketching the contours of permissible law-of-war
detention in the terrorism context. Although we might
have missed some cases, we have continued the
development of substantial data that, we believe,
provides a sound foundation for examining the ade-
quacy of the court system to cope with terrarism cases.

This 2009 Report begins with an updated presentation
of data about temorism prosecutions, including statistics
through June 2, 2009. The 2009 Report then addresses
some of the key legal and practical issues that were
presented in intemational terrorism cases within the
past year. As was the case with the White Paper, we
address topics as diverse as the scope and adequacy of
criminal statutes to prosecute alleged terrorists; the
sufficiency of existing legal tools to detain individuals
suspected of involvement in terrorism; and means of
dealing with classified evidence. We also address the
courts’ expetience with evidentiary issues in terrorism
cases; recent developments regarding the applicability
of the Miranda rule in overseas interrogations; observa-
tions about sentencing proceedings in terrorism cases;
and information confirming that the federal prisons have
been able to maintain a high degree of security over the
accused and convicted terrorists confined within them.

We believe that the experience with temarism cases in
the past year strongly supports the conclusion in the
White Paper that prosecuting terrorism defendants in
the court system generally leads to just, reliable results
and does not cause sefious security breaches or other
problems that threaten the nation’s security. As a result,
we continue to believe that the need for a new “national
secunty court” is not apparent, especially given the
numerous false starts and problems associated with the
prior failed effort to establish military commissions at
Guantdnamo.® Nor is it evident that the case has been
made for a brand-new legal regime to preventively
detain individuals without charge—especially when one
considers the potentially damaging effects such a
momentous step could have on our legal system and
culture. At the same time, as in the White Paper, we
continue to believe that there are several important
qualifications on our conclusion about the efficacy of
the Atticle Il courts to handle terrorism cases—namely
that the justice system is not, by itself, “the answer” to
the problem of terrorism; that terrorism cases can pose
significant burdens and strains on the courts; and that
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the court system is not infallible and will stumble from
time to time,

It must be emphasized that the efficacy of the criminal
Justice system in any particular case ultimately depends
on the evidence. We commend the government for
finally undertaking a detailed case-by-case review of the
evidence regarding each of the Guantdnamo detainees,
and we strongly believe that the disposition of those
cases should be guided, first and foremost, by the
evidence. For many individuals, we anticipate that the
evidence will be sufficient to support federal-court
prosecutions; but for some individuals, that may not be
the case. It remains to be seen, and may never be
known, how much damage to the viability of criminal
prosecutions was caused by the years of delay, among
other things, that occurred before a comprehensive
assessment of admissible evidence took place.

Assuming sufficient evidence is available to bring a
prosecution, we have observed that the most difficult
challenges come up when the potential criminal case
arises out of or substantially overlaps with military or
intelligence operations. The military services and our
intelligence agencies are proud institutions with deeply
rooted traditions and practices, and they do not always
coexist easily with the norms and legal requirements of
the criminal justice system. But experience shows that
when the government decides to bring terrotism prose-
cutions in federal court, the different arms of the
Executive Branch are capable of working together in

order to ensure that the cases praceed properly. The key
is to institutionalize this sort of coordination so that it
can be replicated and in effect becomes “muscle
memory” among the relevant agencies and depart-
ments. We hope that the current Detention Policy Task
Force will provide a framework for better coordination in
the future among the Department of Justice, intelligence
agencies, and the military.

Another significant challenge is that of resources.
Managing large temrorism cases is expensive and labor-
intensive for all participants, including prosecutors,
defense lawyers, the courts, and the prison system. It is
critical that sufficient resources be devoted on all sides
s0 that cases are handled correctly.

As in the White Paper, we recognize that views on the
subject matter of this report continue to be charged and
will vary. We acknowledge the difficulty of finding
definitive answers and reaching cansensus on a subject
that intertwines fundamental questions of security,
justice, and what our Nation exemplifies to the world.
We believe that a serous and objective analysis of the
subject must rely on facts, and that idealized theories
and doctrinaire approaches are not useful. We hope
that by extending our findings and analysis we can
advance the ongoing—and critically important—debate
about how to reconcile our commitment to the rule of
law with the imperative of assuring security for all
Americans.
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The Data on Cases Prosecuted

in Federal Court

As we discussed in In Pursuit of Justice, we have sought
to ground our analysis, as much as possible, in actual
data and experience rather than abstract or academic
theories. In order to make observations and draw
conclusions about the criminal justice system’s ap-
proach to terrorism prosecutions and ability to manage
them effectively, we built a data set of relevant terrorism
cases and examined the court system's handling of
everything from pre-trial detention to sentencing. In this
2009 Report, we have updated our quantitative analysis
to reflect activity between December 31, 2007, and
June 2, 2009, in the cases that were pending when the
White Paper was issued. We have also used the screen-
ing and search methods outlined in the White Paper to
add additional cases to our data set that were filed
between September 12, 2001, and June 2, 2009. In
some cases, this meant revisiting previously screened
cases to determine whether new information about
those cases made them appropriate for inclusion in aur
data set. As a result, we added 7 cases to our data set
that were filed between September 12, 2001, and
December 31, 2007, but that were not included in the
White Paper.

As in In Pursuit of Justice, we have defined “terrorism
cases” to encompass prosecutions that are related to
Islamist extremist terrorist organizations such as al
Qaeda orindividuals and organizations that are ideo-
logically or organizationally linked to such groups.

Although other categones of cases, including prosecu-
tions of domestic militias or violent intemational groups
such as the FARC in Colombia, might reasonably be
considered to be aimed at “terrorism,” we have re-
stricted our definition as outlined above in light of the
legal, intelligence, and security concerns that are
thought to make al Qaeda and similar groups a special
threat to our national secutity. In building our data set
of terrorism cases, we have attempted to capture
prosecutions that seek ctiminal sanctions for acts of
terrorism, attempts or conspiracies to commit terrorism,
or providing aid and support to those engaged in
terrorism. We have also sought to identify and include
prosecutions intended to disrupt and deter terrorism
through other means, for example, through charges
under “alternative” statutes such as false statements,
financial fraud, and immigration fraud. We have in-
cluded these cases if the indictment or information
charges that the criminal activity was connected to
terrorist organizations or activities or if there are other
assertions or evidence in the case that concretely
demonstrate the government's belief that there is such a
connection in the particular case. As in In Pursuit of
Justice, we have limited our analysis to criminal prose-
cutions; we have not sought to analyze military tribunals
ar non-criminal immigration proceedings.

As noted above and in the White Paper, the process of
identifying and gathering temorism cases is inevitably an
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imperfect one, and our data set almost certainly does
not contain the full universe of prosecutions involving
Islamist extremist terrorist groups and individuals and
organizations that are ideologically, financially, or
organizationally linked to them. However, we believe
that our collection of cases is sufficiently robust and
representative to permit us to identify certain recurring
factual and legal circumstances in terrorism prosecu-
tions, analyze the judiciary's response to those
circumstances, and draw conclusions based on that
analysis.

Terrorism Prosecutions Filed and Defendants
Charged, 9/12/2001 - 6/2/2009

As in the White Paper, our analysis in this 2009 Report
is based on both pre- and post-9/11 cases, and many
pre-8/11 cases play a significant role in our considera-
tion of the practical and legal issues presented in
terrorism prosecutions. However, for purposes of our
quantitative analysis, we have restricted our data set to
cases filed after September 11, 2001. In Appendix A,
we include a list of all of the terrorism cases that we
have identified and examined, including both pre- and
post-9/11 cases. Cases added for the first time in this
2008 Report are denoted with an asterisk.

As shown in Figure 1, we have identified 119 cases filed
since September 11, 2001, that meet the criteria
outlined above and in the White Paper. There were 289
defendants charged in those cases.

Figure 1: Total Number of Terrorism Cases
and Defendants

Cases Defendants

Total 119 289

As compared to the data presented in the White Paper,
these figures represent an 11% increase in the number
of cases filed and a 12% increase in the number of

defendants charged over the comparable figures for
December 31, 2007." For purposes of tabulating the
number of cases filed and defendants charged, we have
counted an individual charged as a defendant in more
than one case as a defendant in each case. If a prose-
cution is dismissed in one jurisdiction and related
charges are pursued in a separate jurisdiction, we
generally have treated that circumstance as a single
case in the second jurisdiction, with data from the prior
prosecution noted as relevant procedural background ®

Figure 2 shows the cases in our data set broken down
by the year of filing and by the number of defendants
first charged by year of the charging instrument.

Figure 2: Number of Terrorlsm Cases and

Defendants by Year®
Cases Defendants

2001 21 35
2002 23 60
2003 18 71
2004 14 31
2005 14 26
2008 12 22
2007 1 35
2008 2 2
Jan.-June 2009 4 7

These figures indicate that while there was a general
declining trend in the number of cases filed in each
succeeding year since 2001, there was an increase in
the number of defendants charged in 2007 over the
three prior years and there has been an increase in new
cases filed in the first five months of 2009 over the
number of cases filed in 2008. In assessing the year-
over-year data, 2008 is a clear outlier, with a dramati-
cally lower number of new cases filed and new
defendants charged as compared to all other full years
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since 9/11. Although one could speculate as to the

Figure 4: Top Jurisdictlons by Defendants Charged

reasons for this apparent anomaly, the empirical data,
) ) ) Defendants Cases
standing alone, do not provide an answer. The data in
Figure 2 is shown graphically on page 8 in Figures 5 1 |SDNY. 52 18
and 6. 2 [ED.Va 34 22
3 |ED.NY. 19 9
Terrorism Prosecutions Filed by Jurisdiction 4 |Eo. mich. 1 3
Figures 3 and 4 summatize the geographical distribution of 5 |N.D. Tex. 16 2
cases in our data set. The leading jurisdictions, both by & |s.D.Aa. 14 3
number of cases and number of defendants, continue to be 7 lons 13 s
the Eastern District of Virginia, the Southem District of New =
York, and the Eastern District of New York. This data is shown 7_[pDC. 13 3
graphically on pages 10-11 in Figures 9, 10, and 11 8 | M.D. Fla. 11 2
9 |ND. L 9 5
Figure 3: Top Jurisdictions by Cases Filed 25 [urisd. 3 or fower 46 toml
Cases Defendants Total 289 119
1 |ED. Va 22 34
2 |SDNY. 18 52 Pre-Trial Detention
3 |ED.NY. 9 19
Of the 289 defendants in our data set, 45 have yet to be
4 |DNJ. i 13 brought into custody because they are fugitives, currently are
5 [N.D.1I 5 9 subject to extradition proceedings or cannot be extradited,
6 |D. Mass. 5 8 are deceased, or for some other reason. Another 7 defen-
7 | ED. Mich. 3 19 dants are legal entities rather than individuals, and bail
information was not available for 10 individuals. Thus, 227
7 |S.D.Fa 3 14 . .
- individual defendants have been artested and have had a
7 | DAz 3 4 bail determination made by the court.
7 | D. Conn. 3 4
- Of these 227 defendants, 157 were ordered detained
7_|S.D. Ohio 3 3 without bail and 82 were released on conditions. These
7 |S.D. Tex 3 3 figures reflect a detention rate of approximately 69%, slightly
7 |S.D. Cal. 3 8 higher than the 87% detention rate reported in the White
7 0. onio 3 6 Paper for cases through December 31, 2007.%° In the 2009
7 Iboo 2 3 Report, we counted 12 defendants in each category (i.e.,
— ordered detained and released on bail) because either they
20 jurisd. 2orfewer | 80 total were initially detained but later were granted release on
Total 119 2839 conditions, or initially were granted release an conditions

and later had bail revoked. Figure 13 on page 12 presents
graphically the data showing pre-trial detention compared to
release on conditions.
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Outcomes in Terrorism Prosecutions

Of the 289 defendants in our data set, 75 still have
charges pending against them. This leaves 214 defen-
dants who have had charges against them “resolved,”
which we define to mean that the charges were termi-
nated either by conviction at trial orin a plea
agreement, or by acquittal or dismissal of charges
following arraignment.*! As compared to the data
reported in the White Paper for cases through December
31, 2007, these figures reflect an approximately 34%
increase in the number of defendants who have had all
terrorism charges resolved.!?

Qf the 214 defendants who have had charges resolved,
195 were convicted of at least one count, either by a
verdict of guilty after trial or by a guilty plea. And of
those 214, 19 defendants have been acquitted of all
charges or have had all charges against them dismissed
following arraignment.** However, it must be empha-
sized that many of the defendants in this latter category
did not ultimately “win” in any normal sense of the
word. For example, in cases such as Amaout, Benkhala,
Hammoudeh, and Elmardoudi, even though the defen-
dant abtained an acquittal or dismissal of the charges
that were originally filed, the government subsequently
brought new charges and ultimately won a conviction
and lengthy sentence or an order of removal.** Further,
even if a defendant obtains an acquittal or dismissal
and is not re-prosecuted on new criminal charges, the
government may transfer the defendant into immigration
detention pending removal from the United States.*®

Figure 7 shows the conviction data for the defendants whose
cases have been resolved using the definition set forth
above. The same data is shown graphically in Figures 14 and
15 on page 12. The conviction rate of 91.121% represents a
slight increase from the rate of 90.625% that was reported

in In Pursuit of justice for cases through December 31,
2007. See In Pursuit of Justice, at 26.

Flgure 7: Outcomes In Terrorlsm Cases,
9/12/2001 - 6/2/2009

Defendants 289

Charges still pending 73

Charges resolved 214

Convicted of any charge 195 91.121%
-Convicted at trial 67 31.308%
-Guilty plea 128 59.813%

Acquitted of all charges or all charges 19 8.878%

dismissed

Figure 8 summarizes the sentencing data for defendants who
have been convicted of at least one offense and, at the time
of writing this 2009 Report, had been sentenced.

Figure 8: Sentencing Data From Terrorism
Prosecutions, 9/12/2001 - 6/2/2009

Total defendants sentenced 171

Defendants sentenced to imprisonment | 151
(excluding probation or time setved)

Defendants receiving no additional prison | 20
term (i.e., probation or time served)

Defendants sentenced to a term of life 11
imprisonment

Average term of imprisonment 100.98 Months

(excluding life sentences) (8.41 Years)
Median term of imprisonment 58 Months
(4.83 Years)

Median term of imprisonment, excluding | 69 months
defendants receiving no additional ime | (5.75 Years)
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Recent Developments in Material Support
Law and the Emergence of Narco-Terrorism

Prosecutions

In fn Pursuit of Justice, we catalogued and analyzed the
broad amay of federal criminal statutes that have been
invoked against accused temrorists. As that discussion
made clear, Congress has given prosecutors a formida-
ble arsenal of criminal statutes to deploy in terrorism
prosecutions. The list of available charges ranges from
specially tailored terrorism offenses to generally appli-
cable crimes such as murder to “alternative” charges
such as false statements or financial fraud. In particular,
as described at some length in In Pursuit of Justice, the
statutes criminalizing “material support” of terrorist
activities or organizations, 18 U.S.C. §§ 2339A and
2339B, have been among the most effective for the
Department of Justice. In the past year, the government
has successfully invoked those statutes in @ number of
important temorism prosecutions. In the following
discussion, we outline some of the significant material
support prosecutions of the past year. We also describe
the advent of a new and potentially powerful tool for
prosecutors, a 2006 statute criminalizing narcotics
offenses that are carried out to support temrorism.

A. Material Support Statutes
(18 U.S.C. §§2339A and 2339B)

The original material support statute, 18 U.S.C.

§ 2339A, makes it a crime to provide “material sup-
port,” which is defined to include money, property or
services, lodging, training, false identification, commu-
nications equipment, personnel (including oneself),
weapons or lethal substances, explosives, transporta-
tion, safe houses, facilities, or expert advice or
assistance, knowing that the support is to be used by
sameone else in connection with a range of offenses
including murder, kidnapping, and the violation of
terrorism statutes. 18 U.S.C. § 2339A. As we noted in
In Pursuit of Justice, § 2339A “can be likened to a form
of terrorism aiding and abetting statute.” In Pursuit of
Justice, at 32. Section 23398, enacted two years after
§ 2339A, has a slightly different focus. It prohibits the
provision of material support to groups, including al
Qaeda and the Taliban, that have been designated as
foreign terrorist organizations by the State Department.
18 U.S.C. § 2339B. In total, almost half the terrorism
cases we surveyed since 9/11 have included charges
for offenses under § 23394 or § 2339B."° In the past
year, material support cases have demonstrated the
wide breadth of conduct that these statutes encom-

Human Rights First



14 Ch. lll. Recent Developments in Material Support Law

211

pass—from cases involving sleeper terrorists to individu-
als setting up jihad training camps in the United States
to individuals providing broadcasting services for a
terrorist organization’s television station.

Perhaps the highest-profile material support case of the
past year is that of Ali Saleh Kahlah al-Marri. As chroni-
cled in In Pursuit of Justice, al-Marri underwent a
circuitous and heavily litigated eight-year journey from
the criminal justice system, where he was originally
charged shortly after 9/11 with financial fraud, false
identity, and false statement crimes; to the naval brig in
South Carolina, where he was detained without charge
in military custody for more than five and a half years as
an “enemy combatant”; and then back to the criminal
justice system in February 2009 to face criminal
charges of violating § 2339B based on his close ties to
al Qaeda. In Pursuit of Justice, at 73-74; see aiso
Indictment, United States v. al-Manmi, No. 09-cr-10030
(C.D. lll. Feb. 26, 2009) (Dkt. No. 3). In April 2009, al-
Marri pled guilty to conspiracy to violate § 2339B,
admitting in connection with his guilty plea that: (1) he
conspired with Khalid Sheikh Mohammed to work for al
Qaeda; (2) pursuant to that conspiracy, he attended
terrorist training camps from 1998 to 2001; (3) Mo-
hammed instructed him to enter the United States as a
sleeper agent no later than September 10, 2001; {4) he
enrolled at Bradley University as a pretext for residing in
the United States; and (5) he spent considerable time
researching the manufacture of poison gases, learning
the kind of information that is taught in “advanced
poisons courses” given at terrorist training camps. Plea
Agreement and Stipulation of Facts, al-Marri (G.D. IIl.
Apr. 30, 2009) (Dkt. No. 22). Under the terms of his
plea agreement, al-Marri faces a maximum sentence of
fifteen years' imprisonment. /d. at 3.°

In May 2009, in another prominent material support
case, a Southern District of New York jury convicted
Oussama Kassir of violating the material support
statutes based on his role in running a terrorist training
camp in Bly, Oregon (at which he taught students hand-

to-hand combat and discussed plans to kil truck drivers
and hijack their cargo to fund terrorist operations) and
far setting up websites instructing how to “build bombs
and make poisons.” Indictment, United States v.
Mustafa, No. 04-cr-00356 (S.D.N.Y. Feb. 6, 2006)
(Dkt. No. 6); Jury Verdict, Mustafa (S.D.N.Y. May 12,
2009) (reflecting conviction on eleven counts of
Indictment, including seven material support counts).
Kassir's sentencing has been set for September 9,
2009. Order, Mustafa (S.D.N.Y. May 13, 2009) (Dkt.
No. 91). And in other recent cases, four defendants
have pled guilty to material support counts based on
various acts to support Islamist extremist terrorism. See
Superseding Information, United Stales v. Ahmed, No.
07-cr-00647 (N.D. Ohio Jan. 15, 2009) (Dkt. No. 129)
(charging conspiracy to violate § 2339A based on
defendants’ extensive planning to harm U.S. forces in
Iraq and Afghanistan); Plea Agreement as to Zubair
Ahmed, Ahmed (N.D. Ohio Jan. 15, 2009) (Dkt. No.
132); Plea Agreement as to Khaleel Ahmed, Ahmed
(N.D. Ohio Jan. 15, 2009) (Dkt. No. 133); Press
Release, U.S. Dep't of Justice, Chicago Cousins Plead
Guilty to Conspiracy to Provide Material Support to
Terrorists (Jan. 15, 2009)%; see also Indictment, United
States v. Igbal, No. 06-cr-01054 (S.D.N.Y. June 20,
2007) (Dkt. No. 42) (Count Two charges violation of

§ 23398 based on defendants’ alleged broadcasting of
programming from Hezbollah's television station Al
Manar); Judgment, /gbaf (S.D.N.Y. Apr. 27, 2009) (Dkt.
No. 111) (reflecting sixty-nine month sentence for both
defendants pursuant to guilty plea to Count Twa of
indictment).

In the past year, the government has also achieved
successes in material support prosecutions where it had
encountered problems previously. In the third trial in
Miami of the “Liberty City Six" (originally the “Liberty City
Seven” who were accused of planning to blow up the
Sears Tower and selected federal buildings), following
two prior mistrials, the government was able to obtain
material support convictions against five of the six
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defendants. Jury Verdicts, United States v. Batiste, 06-
¢cr-20373 (S.D. Fla. May 12, 2009) (Dkt. Nos. 1291-
96). The outcome of the Liberty City Six trial may be
seen as an illustration of the significance of the material
support charge because, in a case fraught with difficul-
ties, the government fared much worse with its two non-
material support counts against the Liberty City Six,
gaining convictions on its felony explosives count
against only two of the six defendants and on its
seditious conspiracy count against only one of the six
defendants. See id.

Similarly, in the past year, the government finally
succeeded in its material support prosecutions of the
Holy Land Foundation (“HLF") and five of its officers in
federal court in Texas. As discussed in /n Pursuit of
Justice, the first HLF trial, in the fall of 2007, ended in a
hung jury on some counts and acquittals on others, but
with no convictions against any of the defendants. /n
Pursuit of Justice, at 37, A year later, however, the
government retried six defendants (two remain at large),
and this time secured material support convictions
against each one. Jury Verdict, United States v. Holy
Land Foundation for Relief & Dev., 04-¢r-00240 (N.D.
Tex. Nov. 24, 2008) (Dkt. No. 1250). HLF was sen-
tenced to a year of probation and subjected to joint and
several liability with the individual defendants for a
$12.4 million criminal forfeiture. Judgment, Holy Land
Foundation (N.D. Tex. May 29, 2009) (Dkt. No. 1297).
And the five individual defendants have been sen-
tenced, with each defendant subjected to fifteen years
in prison for the material support offenses. Judgments,
Holy Land Foundation (N.D. Tex. May 28-29, 2008)
(Dkt. Nos. 1293-85, 1298-99). Four of the five individ-
ual defendants were sentenced on other offenses as
well, with the longest sentence totaling sixty-five

years. Id.

Courts, meanwhile, have by and large continued to
uphold the material support statutes against constitu-
tional challenges. See, e.g., United States v. Chandia,
514 F.3d 365, 371 (4th Gir. 2008) (upholding

§ 2339B against First Amendment freedom of associa-
tion and vagueness challenges); United States v.
Warsame, 537 F. Supp. 2d 1005, 1013-22 (D. Minn.
2008) (upholding § 2339B against First Amendment
freedom of association, free speech, overbreadth and
vagueness challenges, as well as Fifth Amendment
vagueness challenge); United States v. Taleb-Jedi, 566
F. Supp. 2d 157, 173-85 (E.D.N.Y. 2008) (upholding
§ 2339B against First Amendment freedom of associa-
tion and overbreadth challenges and Fifth Amendment
absence of personal guilt and vagueness challenges);
United States v. al-Kassar, 582 F. Supp. 2d 488, 498
(S.D.N.Y. 2008) (upholding § 2339B against challenge
that it fails to satisfy Fifth Amendment due process
requirement of personal guilt); United Staies v. Amawi,
545 F. Supp. 2d 681, 683-85 (N.D. Ohio 2008)
(upholding § 2339A against First Amendment over-
breadth and Fifth Amendment vagueness challenges).

The govemment suffered a setback, however, in its
material support prosecution of Hassan Abu Jihaad, See
United States v. Abu Jihaad, 600 F. Supp. 2d 362,
401-02 (D. Conn. 2009) (granting defendant’s Motion
for Judgment of Acquittal as to charges under

§ 2339A). The government alleged that while Abu
Jihaad was serving aboard a U.S. Navy destroyer in
2001, he "disclosed classified information regarding the
movement of the Fifth Fleet Battle Group, which in-
cluded the aircraft carrier, the U.S.S. Consteffation, to
individuals in London associated with Azzam Publica-
tions, an organization that the Government alleged
supported violent Islamic jihad,” with the knowledge or
intent that “the information he disclosed would be used
to kill United States nationals.” /d. at 364. In March
2008, a jury found Abu Jihaad guilty of two separate
offenses—(1) improperly disclosing national security
information in violation of 18 U.S.C. § 793(d) and (2)
providing material support to terrorists in violation of

§ 2339A—based on Abu Jihaad's alleged disclosure. fd.
With particular respect to the material support charge,
the government had alleged in its indictment that Abu
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Jihaad's disclosure of intelligence constituted provision
of a “physical asset” or “personnel” under § 2339A. fd.
at 394

After trial, however, the court threw out the material
support conviction, reasoning that the government had
not provided sufficient evidence that Abu Jihaad’s
sharing of intelligence constituted giving Azzam Publica-
tions (Azzam) either a “physical asset” or “personnel.”
1d. at 394-402. (The court upheld the jury's verdict as
to the other charge under § 793(d). /d. at 384-94.) In
particular, the court ruled that the government could
only secure a conviction on the “physical asset” predi-
cate if it showed that Abu Jihaad had intended to pass
the information on to Azzam in a tangible medium (i.e.,
a floppy disk). /0. at 394-96. Similarly, the court
reasoned that in order to show that Abu Jihaad was
providing himself as “personnel” by giving information to
Azzam, the govemment needed to prove additional facts
establishing that Abu Jihaad was more broadly putting
himself at Azzam’s service, and not merely providing
information “on a whim . . . on one occasion, not
knowing if Azzam wanted it and without any pre-
disclosure or past-disclosure communication with Azzam
about the information.” /d. at 401-02 (“In those
circumstances . . . it would be linguistically odd to
describe that lone, voluntary act as making personnel
available to Azzam.").

At first blush, Abu Jihaad could be seen as a case that
exposed a dangerous gap in the conduct covered by the
material support statutes: specifically, one could
consider the provision of intelligence as something that
should indisputably constitute material support, and
could find troubling both the result in Abu Jihaad and
the court’s statement that “providing information alone
to Azzam [is] an act that was not directly prohibited by
8§ 2339A[.]" 1d. at 401. For two reasons, however, we
do not believe that the result in Abu Jihaad is indicative
of any fundamental flaw in the material support laws.
First, if another case like Abu Jihaad's arises, the
government could choose a different predicate of

material support on which to base its case. For in-
stance, rather than casting a disclosure like Abu
Jihaad’s as the provision of “property” or “personnel,”
the government could argue that the intelligence
constitutes any of at least three other categories of
material support under § 2339A: (1) “intangible”
property, (2) a “service,” or (3) “expert advice or
assistance” derived from the defendant’s “specialized
knowledge” that he gained as an enlisted person in the
U.S. armed forces. 18 U.S.C. § 2339A(b).??

Second, even if the current statutory definition of
“material support” does not encompass the providing of
intelligence, there is no reason why this omission is set
in stone; Congress can simply react to the Abu Jihaad
case as it did to the Humanitarian Law Project cases,
see In Pursuit of Justice, at 35, and amend the defini-
tion ta include the giving of intelligence. In other words,
if the Abu Jihaad case has indeed exposed a gap in the
coverage of § 23394, that gap should be addressed by
Congress, as it is inconceivable that Congress would
intend for the disclosure of intelligence to be left
unaddressed. In short, even where gaps might tempo-
rarily exist in the reaches of sweeping statutes like

§8§ 2339A and 2339B, there is no evidence that the
array of statutes available in the criminal justice system
as a whole has irremediable gaps that would allow
terrorist activity to go unpunished.®

B. Narco-Terrorism Statute
(21 U.S.C. §960a)

From the mid-1990s until they were removed from
power in late 2001, the Taliban ruled Afghanistan based
on a strict and oppressive version of Sha'ria. See, e.g.,
John F. Burns, Stoning of Afghan Adulterers: Some Go
To Take Part, Others Just Watch, N.Y. Times, Nov. 3,
19986, at 18.% Since being deposed, the Taliban have
carmied out a brutal insurgency in Afghanistan, and more
recently in Pakistan, punctuated by suicide bambings,
improvised explosive devices, shootings, and kidnap-
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pings for which they have claimed credit. See, e.g., John
Ward Anderson, Kabu/ Bus Bombing Kills 30, Wash,
Post, Sept. 30, 2007, at A23° (reporting Taliban
assertion of responsibility for a suicide bombing aboard
an Afghan National Army bus killing at least thirty
people and injuring twenty-nine and detailing other
terror tactics); Taliban claim credit for Pakistan bfast,
CNN.com, Aug. 20, 2008% (reporting Taliban claim of
responsibility for suicide bombing at Pakistani hospital
killing twenty-nine and wounding thirty-five). The
Taliban’s targets have included soldiers, police officers,
political leaders, and civilians in Afghanistan and
Pakistan. In the wake of the Taliban’s role in assisting al
Qaeda and its rising campaign of terror, on July 3,
2002, President Bush added the group to the list of
Specially Designated Global Terrorist Groups. See Exec.
Order No. 13,268, 3 C.F.R. 240 (2002); see afso
Superseding Indictment, United States v. Khan, No. 08-
¢r-00621 (S.D.N.Y. Apr. 21, 2009) (Dkt. No. 14)
(alleging defendants provided financial support to
Taliban in violation of 21 U.S.C. § 960a).

For years, Afghanistan has been the world’s primary
source of heroin, accounting for approximately ninety
percent of the opium poppy used in the production of
heroin. See United Nations Office on Drugs and Crime,
Afghanistan Opium Survey 2007, at iii (October
2007)%; see also Karen DeYoung, Afghanistan Opium
Crop Sets Record, Wash. Post, Dec. 2, 2006, at AO1%;
Del Quentin Wilber, Afghan Farmer Helps Convict
Taliban Member in U.S. Court, Wash. Post, Dec. 23,
2008, at A01.”° The presence of the Taliban insurgency
in the heart of the world's opium poppy fields has
sealed an unholy symbiosis among these Islamist
extremists and Afghan heroin producers and traffickers.
See Gov't's Sentencing Mem., United States v. Mo-
hammed, No. 06-cr-00357 (D.D.C. Aug. 26, 2008)
(Dkt. No. 73) (quoting trial testimony from agent of the
U.S. Drug Enforcement Administration (“DEA”) that
Taliban has taken on a central role in every stage of
opium/heroin production and transportation in Afghani-

stan, relies on it as main source of funding, and
asserting that the Taliban is involved in over fifty percent
of the DEA's Afghanistan heroin cases); see afso id.
(quoting United Nations Office on Drugs and Crime,
Afghanistan Opium Survey 2007, at iii) (“opium cultiva-
tion in Afghanistan is now closely linked to
insurgency”).%° In 2008, seeking to give prosecutors a
new tool to combat the lethal combination of terrorism
and drug trafficking, Congress enacted the narco-
terrorism statute, 21 U.S.C. § 960a, which prohibits
conduct that would be punishable under the primary
federal narcotics statute, 21 U.S.C. § 841(a), if such
conduct were committed within the jutisdiction of the
United States and if the defendant “know[s] or intend|[s]
to provide, directly or indirectly, anything of pecuniary
value to any person or organization that has engaged or
engages in terrorist activity . . . or temorism[.]” 21 U.S.C.
§ 960a(a). Section 960a, among other things, is a
powerful statute that doubles the minimum punishment
that would be imposed on a defendant under the
ordinary federal narcotics statute, 21 U.S.C. § 841. /d.

In two recent cases, United States v. Mohammed and
United States v. Khan, the govemment has invoked

§ 960a to prosecute heroin traffickers aligned with the
Taliban** Superseding Indictment, Mohammed, No. 06-
¢r-00357 (D.D.C. Jan. 23, 2008) (Dkt. No. 18);
Superseding Indictment, Khan, No. 08-cr-00621
(S.D.N.Y. Apr. 21, 2009) (Dkt. No. 14). The trial of Khan
Mohammed was reportedly the first ever under the
narco-terrorism statute and, according to the govem-
ment, is believed to be the first trial of a Taliban
member in a U.S. court. See Gov't's Sentencing Mem. at
2, Mohammed (D.D.C. Aug. 26, 2008) (Dkt. No. 73).
The case was the product of a well-executed investiga-
tion by the DEA. The investigation began when an
Afghan farmer, who later testified under the pseudonym
“Jaweed,” was summoned by a Taliban leader and
instructed to find Mohammed and assist him in obtain-
ing rockets to attack a U.S. air base in Jalalabad, not far
from Jaweed's village. Wilber, Afghan Farmer Helps
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Convict Taliban Member in U.S. Court. Jaweed, who did
not want to participate in the violence, instead secretly
approached an Afghan police chief who in tum intro-
duced him to a DEA agent at the air base. /d.; see also
Gov't's Sentencing Mem. at 4, Mohammed (D.D.C. Aug.
26, 2008) (Dkt. No. 73). Jaweed agreed to assist the
DEA and was equipped with a recording device. Gov't's
Sentencing Mem. at 4, Mohammed (D.D.C. Aug. 26,
2008) (Dkt. No. 73). Ultimately, Jaweed made numer-
ous audio recordings in which Mohammed admitted to
prior acts of terrorism such as “blowing up government
vehicles and shooting rockets at the police chief's
office” and expounded on his intent to explode bombs
and fire missiles at the air base. /d. On instructions from
the DEA, Jaweed approached Mohammed purportedly
to purchase opium for which he and Mohammed would
split the profit. /d. at 6. The DEA provided Jaweed with
“buy money” and then video-recorded the purchase of
opium by Mohammed. /d. at 7. According to prosecu-
tors, Mohammed was planning to use commissions
from drug sales to support the Taliban and their “terror-
ist activity.” Wilber, Afghan Farmer Helps Convict Taliban
Member in U.S. Court. Mohammed was also recorded
expressing his view that sending the heroin to the
United States was “jihad” and “may God turn all the
infidels to dead corpses,” adding “[w]hether it is by
opium or by shooting, this is our common goal.” id.
Mohammed was arrested on October 29, 2006 (after
which he was held for more than a year at Bagram Air
Base in Afghanistan), see Def.'s Sentencing Mem. at 1,
Mohammed (D.D.C. Sept. 26, 2008) (Dkt. No. 76),
convicted at trial on May 15, 2008, see Gov't's Sen-
tencing Mem. at 8, Mohammed (D.D.C. Aug. 26, 2008)
(Dkt. No. 73), and sentenced to life imprisonment on
December 22, 2008, see Judgment, Mohammed
(D.D.C. Dec. 23, 2008) (Dkt. No. 84).

Although the case of Haji Juma Khan remains pending,
the indictment’s allegations describe a massive heroin
organization, and the overt acts described in the
conspiracy count detail narcotics transactions, terrorist
incidents, and payments being made on Khan's behalf
to the Taliban. See Indictment, Khan (S.D.N.Y. Oct. 21,
2008) (Dkt. No. 1). The specificity of the allegations
Suggests that the govemment has a well-developed
body of evidence and perhaps cooperating witnesses,
as was the case in Mohammed.

Federal prosecutors and law enforcement agents have
generations of experience in carrying out creative and
sometimes daring narcotics-trafficking investigations
against many of the largest, most dangerous, and most
sophisticated narcotics organizations in the world. The
prospect of using that well-developed foundation of
experience against narco-terrorists is intriguing and
suggests that the govemment may enjoy future suc-
cesses against heroin traffickers and their Taliban
patrons.*
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IV.

Detention of Individuals Suspected of

Involvement with Terrorism

In approaching the problem of how to deal with sus-
pected terrorists, a recurning and difficult question is
that of detention. Is the existing legal framework
sufficient to ensure that dangerous terrorists are inca-
pacitated so that they cannot wreak havoc and hurt
innocent victims? Or is it necessary to create new legal
authority to allow the govemment to carry out long-term
“preventive detention” of persons who may never be
charged or brought to trial?

In the past year, there has been ongoing debate over
proposals to institutionalize a system for preventive
detention. Some commentators have argued that
existing law is inadequate and that Congress should fill
the perceived gap with a new law permitting preventive
detention,® Others have questioned the premise that
such a system is necessary, and have pointed out that
many preventive detention proposals lack essential
detail.** Although reasonable persans can differ on
these questions, we discussed in In Pursuit of Justice
how existing law grants broad authority to the govem-
ment to detain alleged terrorists and, accordingly, that
proponents of preventive detention have not made a
convincing case for the advisability, let alone necessity,
of dramatic new measures to give the government
additional detention powers outside our traditional legal
framework. We also noted that proponents of preventive
detention often ignore or downplay the substantial
negative consequences of their proposals, including

delay, confusion, constitutional vulnerability, and
damage to our national ideals and traditions as well as
our standing in the world.* Too often, the analysis of
preventive detention merely looks at the immediate
“benefit” of an increased ability to incapacitate and
ignores the negative consequences of such a regime,
consequences that admittedly are difficult to quantify
but that are real and that may well increase the longer-
term danger to the United States.

In in Pursuit of Justice, we noted that the government
has four well-established sources of legal authority that
it can invoke, in appropriate circumstances, to detain
individuals suspected of involvement in terrorism: (1) it
can seek to detain individuals under the Bail Reform Act
after ciminal charges are filed; (2) it can detain aliens
pending their removal from the United States under the
immigration laws; (3) it can detain grand jury witnesses
under the material witness statute, 18 U.S.C. § 3144,
though detention under this statute is subject to close
judicial supervision and is generally available only fora
limited period of time; and (4) it can detain members of
the enemy under the law of war in order to prevent them
from attacking U.S. troops. In Pursuit of Justice, at 65-
75. In the year since In Pursuit of Justice was issued,
there has been little change in the legal framework
applicable to detention under the bail statute, the
immigration laws, or the material witness statute. In

Human Rights First



20 Ch. V. Detention of Individuals

217

particular, detention under the bail statute continues to
be an important tool for prosecutors.

Detention under the law of war, however, has been the
subject of significant litigation and substantial attention
in the past year. Although a comprehensive discussion
of this subject is beyond the scope of this 2009 Report,
we offer a few observations about the developing legal
landscape in this area. In short, we believe that in light
of recent court decisions, it is becoming increasingly
clear that the law of war affords a manageable and
credible framework for determining whether adherents of
al Qaeda or associated groups can be detained by the
military to prevent them from harming the United States.
The law of war has a history that dates back over
centuries. In the past year, this body of law has contin-
ued to develop and adapt to address the novel features
of today’s struggle against Islamist extremist terrorists,

In Hamdi v. Rumsfeld, the Supreme Court held, in the
case of a prisoner captured during the international
phase of the amed conflict in Afghanistan, that the
government may capture and detain enemy combatants
under the law of war “to prevent captured individuals
from returning to the field of battle and taking up arms
once again.” 542 U.S. 507, 518 (2004); see also id.
(detention under the law of war is a “fundamental and
accepted . . . incident to war’ and may extend “for the
duration of the particular conflict in which [a prisoner is]
captured™). The purpose of military detention is not ta
punish the prisoner; it is instead to disable him from
returning to the fight. See William Winthrop, Military Law
and Precedents 788 (rev. 2d ed. 1920) (“A prisoner of
war is no convict; his imprisonment is a simple war
measure[.]"); In re Territo, 156 F.2d 142, 145 (9th Cir.
1946) (“The object of capture is to prevent the captured
individual from serving the enemy.”). For this reason,
the duration of military imprisonment is dictated
primarily by the length and ongoing nature of the armed
conflict, and not necessarily by the severity of the
detainee’s individual conduct.

In the terrorism context, U.S. courts have determined
that the government’s military detention authority flows
from the Authorization for Use of Military Force, Pub. L.
No. 107-40, 115 Stat. 224 (2001) (AUMF), the post-
9/11 congressional resolution that authorized the
Executive Branch to “use all necessary and appropriate
force against those nations, organizations, or persons”
associated with the 9/11 attacks. /d. at § 2(a).* In
Hamdi, the Supreme Court held that the AUMF author-
izes law-of-war detention of “individuals who fought
against the United States in Afghanistan as part of the
Taliban” because that organization is “known to have
supported the al Qaeda terrorist network responsible for
[the September 11] attacks™ and thus was targeted by
Congress when it enacted the AUMF. 542 U.S. at 518,
At the same time, however, the Court recognized that
the boundaries of the government's law-of-war deten-
tion authority are somewhat uncertain and would have
to “be defined by the lower courts as subsequent cases
are presented to them.” /d. at 522 n.1. The question
remains, therefore, whether the law of war permits the
govemment to detain individuals who did not actually
take up arms against U.S. forces in an international
armed conflict or who were captured far away fram any
combat zone. More pointedly, can the government
invoke the law of war to detain, for example, a partici-
pant in an al Qaeda supply chain apprehended in
Malaysia, or a financier arrested in London, or a sleeper
cell agent caught in Virginia?

For a time, it appeared that the Supreme Court might
provide further guidance on these questions in the case
of al-Mani v. Pucciareffi. 129 S. Ct. 680 (2008). In al-
Marri, which was analyzed extensively in In Pursuit of
Justice and is discussed above, a Qatari citizen lawfully
present in the United States was arrested by the FBl in
2001 in Peoria, lllinois and was held without bail on
criminal fraud charges. A-Marn v. Wright, 487 F.3d
160, 164 (4th Cir. 2007). In 2003, shortly before trial,
the government abruptly dismissed al-Marri’s criminal
case with prejudice, designated him as an “enemy
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combatant,” and transferred him to the Consolidated
Naval Brig in Charlestan, South Carolina, where it held
him for years without charge under the law of war. /d. at
164-65. After extensive habeas compus litigation in the
lower courts, the en banc Fourth Circuit held, in frac-
tured opinions, that al-Marri could lawfully be held
under the law of war—even though he was arrested by
the FBI half a world away from the battlefield of Af-
ghanistan—but that he had not been accorded sufficient
process to challenge the designation. See al-Marri v.
Pucciarelli, 534 F.3d 213, 216 (4th Cir. 2008).

In late 2008, the Supreme Court granted certiorari to
determine whether the AUMF authorizes, and if so
whether the Constitution allows, the detention of a
lawful resident alien as an enemy combatant. See al-
Marri, 129 S, Ct. 680 (granting certioran). However, in
early 2009, while the case was pending before the
Supreme Court, the Obama administration indicted al-
Marti on criminal charges that he conspired to provide
and provided material support for terrorist organizations
under 18 U.S.C. § 2339B. Indictment, United States v.
al-Marri, Na. 09-cr-10030 (C.D. Ill. Feb. 26, 2009)
(DKt. No. 3). The government transferred al-Marri out of
the Naval Brig and returned him to the criminal justice
system in lllinois. Cartie Johnson, Terrorism Suspect
Headed to U.S. Court, Wash. Post, Feb. 28, 2009, at
A2 Two months after being indicted, al-Mari entered
a guilty plea to the first count of the indictment and is
currently awaiting sentencing. Plea Agreement, al-Marri
(C.D. Il Apr. 30, 2009) (Dkt. No. 22). By transferring
al-Marri back to the criminal justice system, the gov-
emment effectively mooted the Supreme Court litigation.
The Supreme Court, in tumn, vacated the Fourth Circuit's
decision, stripping the lower court ruling of precedential
value. See al-Marri v. Spagone, 129 S. Ct. 1545 (2009)
(granting application to move al-Marri from military
custody to criminal justice system and instructing Fourth
Gircuit to dismiss appeal as moot).*® Thus, despite the
years of litigation in al-Marri, the contours of law-of-war
detention ate still largely undefined by the Supreme

Court, though with the passage of time, the issue has
continued to percolate in the lower courts,

The principal catalyst for this lower-court percolation has
been Boumediene v. Bush, the landmark decision in
which the Supreme Court held that Guantanamo
detainees are entitled to challenge their detention
through habeas corpus litigation in the federal district
court in Washington, D.C.* 128 $. Ct. 2229 (2008). In
the wake of Boumediene, scores of prisoners have
argued in habeas litigation that they are being unlaw-
fully detained at Guantanamo. The government, in
response, has invoked the law of war as the basis for
detaining many of the Guantdnamo prisoners. All of this
has caused the federal district court in Washington, D.C.
to focus closely on the boundaries of the government's
law-of-war detention authority.

In an early post-Boumediene decision rendered shortly
before the 2008 presidential election, Judge Richard J.
Leon adopted the standard for law-of-war detention that
had been offered by the Bush Administration in 2004:

An ‘enemy combatant’ is an individual who was part
of or suppaorting Taliban or al Qaeda forces, or asso-
ciated forces that are engaged in hostilities against
the United States or its coalition partners. This in-
cludes any person who has committed a belligerent
act or has directly supported hostilities in aid of en-
emy armed forces.

Boumediene v. Bush, 583 F. Supp. 2d 133, 135
{D.D.C. 2008). This expansive language would seem-
ingly authorize the military detention of a broad range of
individuals who were “supporting” al Qaeda anywhere in
the world.

In January 2009, shortly after President Obama’s
inauguration, the Department of Justice asked for a stay
of proceedings in the Guantdnamo litigation so that it
could reassess its position on the government's law-of-
war detention authority. See Gherebi v. Obama, 609 F.
Supp. 2d 43, 52-53 (D.D.C. 2009). On March 13,
2009, at the request of several judges in the D.C.
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district court, the govemment offered a slightly revised
statement of its authority to detain individuals under the
law of war:

The President has the authority to detain persons that
the President determines planned, authorized, com-
mitted, or aided the terrorist attacks that occurred on
September 11, 2001, and persons who harbored
those responsible for those attacks. The President
also has the authority to detain persons who were
part of, or substantially supported, Taliban or al-
Qaida forces or associated forces that are engaged in
hostilities against the United States or its coalition
partners, including any person who has committed a
belligerent act, or has directly supported hostilities, in
aid of such enemy armed forces.

Resp'ts” Mem. Regarding the Gov't's Detention Authority
Relative to Detainees Held at Guantanamo Bay at 2, In
re Guantanamo Bay Detainee Litig., No. 08-mc-00442
(D.D.C. Mar. 13, 2009) (Dkt. No. 1690). The govem-
ment argued that detention under this definition is
authorized by the AUMF as informed by traditional law-
of-war principles. Not surprisingly, a number of detain-
ees took issue with the government's definition. They
argued that under the Geneva Conventions, in a “non-
intemational” conflict between a state (i.e., the United
States) and a non-state organization such as al Qaeda,
the government may only detain those individuals who
participate “actively and directly in hostilities as part of
an organized armed force.” See, e.g., Pet'rs’ Joint Mem.
in Reply to Resp’ts’ Mem. of Mar. 13, 2009 at 3-4,
Hamlily v. Obama, No. 05-cv-00763 (D.D.C. Mar. 27,
2009) (Dkt. No. 189) (citing U.S. Navy Handbook)
(emphasis in original).

To date, three D.C. district court judges have ruled on
this dispute, and all of them have concluded that the
government enjoys broad latitude to detain al Qaeda
adherents under the law of war even if they did not
actually participate in combat against U.S. troops. In an
opinion issued on April 22, 2009, Judge Reggie B.
Walton strongly rejected the detainees’ arguments under

the Geneva Conventions and affirmed that the United
States is engaged in an armed conflict against al Qaeda
even though it is an organization rather than a state,
See Gherebi, 609 F. Supp. 2d at 67 (“The Court
therefore rejects the petitioners’ argument that the laws
of war permit a state to detain only individuals who
‘directly participate’ in hostilities in non-intemational
armed conflicts.”). Judge Walton stated pointedly that
the Geneva Conventions are “not a suicide pact”
providing a free pass to members of an enemy’s
organization simply because they did not at that
moment engage in combat or violence, id.; instead, he
affirmed the government's definition of its detention
authority under the AUMF, but cautioned that the
government may detain only those individuals who are
associated with al Qaeda in the same way as a member
of enemy armed forces in a traditional international
armed conflict between two states. /d. at 67-69. In this
regard, Judge Walton explained that even though al
Qaeda is an organization rather than a state, it has a
“leadership and command structure[], however dif-
fuse,’ that resembles the analogous structures in state
armed forces. /d. at 68 (quoting Curtis A. Bradley &
Jack L. Goldsmith, Congressional Authorization and the
War on Terrorism, 118 Harv. L. Rev. 2048, 2114-15
(May 2005)}. According to Judge Walton, it is essential
to focus on this structure when considering whether an
individual may be detained under the AUMF. /d. at 68-
69. Thus, Judge Walton held that only those persons
who “receive and execute orders” from al Qaeda’s
“command structure” may be detained as “members of
the enemy's armed forces.” /d. at 68 (internal quotation
marks omitted). “Sympathizers, propagandists, and
financiers who have no involvement with this ‘command
structure,’ while perhaps members of the enemy
organization in an abstract sense, cannot be considered
part of the enemy’s ‘armed forces’ and therefore cannot
be detained militarily unless they take a direct part in
hostilities.” /d. at 68-69. At the same time, Judge
Walton cautioned that an individual may qualify for
detention even if he is not an actual fighter:
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an al-Qaeda member tasked with housing, feeding, or
transporting al-Qaeda fighters could be detained as
part of the enemy armed forces notwithstanding his
lack of involvement in the actual fighting itself, butan
al-Qaeda doctor or cleric, or the father of an al-Qaeda
fighter who shelters his son out of familial loyalty,
could not be detained assuming such individuals had
no independent role in al-Qaeda’s chain of com-
mand.

Id. at 89, Although Judge Walton ultimately upheld the
government's revised standard for law of war detention,
he expressed some discomfort with the concept of
“support,” which he viewed as a criminal law concept
and not one historically inherent in the law of war. See
id. at 69-70. Nevertheless, Judge Walton held that the
“support” standard passed muster so long as it was
strictly interpreted to encompass only individuals who
“were members of the enemy organization’s armed
forces, as that term is intended under the laws of war,
at the time of their capture.” /d. at 71.

In a subsequent opinion dated May 19, 2009, Judge
John D. Bates agreed with much of Judge Walton's
reasoning, including his rejection of the detainees’
Geneva Conventions arguments. See Hamlify v. Obama,
616 F. Supp. 2d 63, 74 (D.D.C. 2009). However, Judge
Bates rejected the concept of “support” as an inde-
pendent basis for detention under the law of war, and
ultimately he pared back the government’s detention
authority in some respects. {d. at 69-70. Judge Bates
held that the government may detain individuals who
were “part of” the Taliban, al Qaeda, or “associated
forces” (which he defined to mean “co-belligerents”
under the law of war), regardless of whether those
individuals actually participated in hostilities. /d.* In
explaining how to determine whether an individual was
“part of” an enemy organization such as al Qaeda,
Judge Bates adopted Judge Walton’s approach:

The key inquiry . . . is not necessarily whether one
self-identifies as a member of the organization (al-
though this could be relevant in some cases), but
whether the individual functions or participates within
or under the command structure of the organization—
I.e., whether he receives and executes orders or direc-
tions.

Id. at 75. In contrast to Judge Walton, however, Judge
Bates held that the government lacks authority to detain
individuals who merely “substantially supported” the
Taliban or al Qaeda, or “directly supported hostilities”
against U.S. forces. /d. at 75-77.* At the same time,
Judge Bates held that evidence that an individual
“substantially supported” al Qaeda could be probative
in determining whether the person was “part of” of the
organization. /d. at 76-77.

On May 21, 2009, Judge Royce K. Lamberth of the
federal court in Washington adopted Judge Bates’
conclusions and reasoning. See Mattan v. Obama, --F.
Supp. 2d ---, No. 09-cv-00745, 2009 WL 1425212, at
*1 (D.D.C. May 21, 2009). In his brief opinion, Judge
Lamberth agreed with Judge Bates that evidence that a
detainee offered “support” to “Taliban, al Qaeda, or
associated enemy forces” should be considered “in
determining whether a detainee should be considered
‘part of’ those forces.” Id. at *2.

As this discussion makes clear, U.S. jurisprudence
delimiting contours of the government's detention
authority under the law of war is still developing, but the
picture has come into focus more sharply within the
past year. In his May 21, 2009 speech at the National
Archives, President Obama indicated that the admini-
stration may suggest a more formalized approach to the
detention of dangerous individuals who cannot be
prosecuted but who “in effect, remain at war with the
United States.” Barack Obama, U.S. President, Remarks
by the President on National Security (May 21, 2009).*
As Congress and the Executive Branch approach this
complex and difficult problem, we believe they should
do so with caution and restraint. Our time-tested
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common law system is already defining the permissible
scope of military detention under existing law, inter-
preted and adapted to address modem circumstances.
It may well be the case that the govemment's existing
military detention authority as interpreted by the district
courts—coupled with the established legal authority for
detention under criminal and immigration law—offers
ample latitude to detain dangerous individuals without
the need for wholesale creation of new and untested
administrative detention regimes that will almost
inevitably cause legal and practical headaches and that
could, unless great care is taken, undermine our
Nation’s deepest values and traditions.
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V.

Balancing the Demands of Due Process with
the Need to Protect Classified Information

As discussed at some length in in Pursuit of Justice, the
Classified Information Procedures Act {CIPA) establishes
a detailed set of procedures designed to balance the
defendant’s right to a fair trial with the need to protect
sensitive evidence that could endanger national secutity
if disclosed. See In Pursuit of Justice, at 81-84. In the
past year, courts have continued to apply CIPA in
terrorism prosecutions, see, e.8., United States. v.
Kassar, 582 F. Supp. 2d 498, 499-501 (S.D.N.Y.
2008) (considering defendants’ request pursuant to
CIPA to use classified information at trial and ruling that
classified information lacked any probative value and
was inadmissible), and we are not aware of any in-
stances in which CIPA’s procedures failed and there was
& substantial leak of sensitive information as a result of
a terrorism prosecution in federal court.

Since last year, appellate courts have reviewed the
application of CIPA in two significant terrorism prosecu-
tions. In United States v. Abu Ali, the defendant argued
that the district court violated his Sixth Amendment
Confrontation Clause rights by refusing to allow Abu Al
himself and one of his trial attorneys, who had not
obtained the necessary security clearance, to attend
and participate in the closed hearings conducted under
CIPA. 528 F.3d 210, 244-45 (4th Cir. 2008). A second
attomey, who had obtained the requisite security
clearances, attended the hearings and advocated on
Abu Ali's behalf. Id. at 250-52, 252 n.20. Consistent

with CIPA and the rulings of numerous other courts, the
Fourth Circuit had little trouble affiming the district
court’s decision to exclude Abu Ali and his uncleared
counsel from the CIPA proceedings in which the district
court considered whether a particular document was
relevant and material. See id. at 253-54 (“A defendant
and his counsel, if lacking in the requisite security
clearance, must be excluded from hearings that deter-
mine what classified information is material and
whether substitutions crafted by the government suffice
to provide the defendant adequate means of presenting
a defense and obtaining a fair trial.”). This ruling seems
plainly correct, and had the court held otherwise CIPA’'s
purpose would have been thwarted.

Abu Ali also raised a second, more substantial chal-
lenge to the CIPA procedures that were used in his case.
He argued that the government had improperly shown
the juty unredacted versions of two classified docu-
ments that Abu Ali himself had only been permitted to
view in a redacted form. fd. at 244, 253, The docu-
ments were coded communications between Abu Ali
and the second-in-command of the al Qaeda cell in
Medina, Saudi Arabia. /d. at 222, 249-50, Although the
government did not seek to withhold the substance of
the communications from Abu Ali or his uncleared
counsel, it contended that certain identifying and
forensic infarmation contained on the documents would,
if disclosed, reveal sensitive sources and methods used
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to collect intelligence. /d. at 250-51. Accordingly, the
government only provided redacted versions of the
documents to the defendant and his uncleared counsel.
Id. at 253. Despite this, the government requested, and
the court allowed, that the unredacted documents be
submitted to the jury as evidence, without providing
unredacted versions to Abu Ali and his uncleared
counsel. /d. at 254.% On appeal, the Fourth Circuit held
that it was improper for the district court to “hide the
evidence from the defendant, but give it to the jury.” /d.
at 255. Nevertheless, the court went on to find that the
submission of the classified documents to the jury was
harmless because the substance of the documents was
merely cumulative of Abu Ali's own confessions.

Id. at 257,

Like the Fourth Circuit, the Second Circuit had little
difficulty in upholding the exclusion of the defendant
from in camera CIPA proceedings and his preclusion
from viewing classified documents. See In re Terrorist
Bombings of U.S. Embassies in E. Africa, 552 F.3d 93,
115-30 (2d Cir. 2008). In In re Terrorist Bombings, one
of the convicted defendants argued that his exclusion
from CIPA proceedings and the entry of a protective
order that limited access to classified information to
those who could obtain security clearance violated his
constitutional rights to counsel, to cross-examine the
witnesses against him, to be present at a crucial stage
in his trial, to testify at trial, and to present a defense.
fd. at 115-20. The Second Circuit rejected these
arguments, holding that many of the documents were
de-classified, others were not relevant, and for others
the government agreed to stipulate to certain facts that
would obviate the need for their use at trial. /d. at 120-
30. In addition, the Second Circuit expressly found that
“CIPA authorizes district courts to limit access to
classified information to persons with a security clear-
ance as long as the application of this requirement does
not deprive the defense of evidence that would be
‘useful to counter the government's case or to bolster a
defense.” fd. at 122 (internal citation omitted).

In al-Odah v. United States, a Guantanamo habeas
case, the D.C. Circuit did not, strictly speaking, apply
CIPA itself, but the court looked to the standards
established under CIPA to determine when detainees
are entitled to classified information in the discovery
stage of habeas proceedings. 559 F.3d 539, 544-45
(D.C. Cir. 2009). The D.C. Circuit relied on settled law in
holding that classified information may be disclosed to
cleared defense counsel only if it “is both relevant and
material—in the sense that it is at least helpful to the
petitioner's habeas case.” fd. at 544 (emphasis in
ariginal) (relying on precedents such as Roviaro v.
United States, 353 U.S. 53 (1957); United States v.
Rezaq, 134 F.3d 1121 (D.C. Cir. 1998); and United
States v. Yunis, 867 F.2d 617 (D.C. Cir. 1989)). Inthe
unusual (and unusually tangled) posture of
Guantanamo habeas litigation, the D.C. Circuit went on
to observe that “materiality” in the habeas context could
be satisfied if classified evidence were not “directly
exculpatory” but, for example, could cast doubt on the
reliability of the affirmative evidence proffered by the
government as the grounds for continued detention. /d.
at 545. The D.C. Circuit did not make any determina-
tions of materiality in ai-Odah, choosing instead to
remand the case so that the district court could under-
take its own review of the particular items potentially
subject to discovery. Id. at 546. One influential com-
mentator has criticized the D.C. Circuit's ruling in aj-
Odah as having “dealt a crushing blow to national
defense” because it potentially expands the discovery
material that the government will be required to disclose
in defending Guantanamo habeas litigation. Andrew C.
McCarthy, The War is Over, Nat'l Rev., Mar. 10, 2009,*
The actual impact of al-Odah, however, remains to be
seen, most importantly because the district court has
not yet ruled on whether cleared defense counsel is, in
fact, entitled to additional discovery. Furthermore, it
must be emphasized that if the district court does allow
classified discovery to cleared defense counsel in ak
Odah, CIPA procedures such as substitution and
redaction will undoubtedly be invoked, and those
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procedures have historically served as an effective
means of preventing the release of sensitive information
that could jeopardize national security. Finally, al-Odah
was decided in the unique context of Guantanamo
habeas litigation, and its implications for conventional
criminal cases are uncertain at best.
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VI.

The Miranda Requirement in Terrorism Cases

A defendant’s post-arrest statements often have
significant evidentiary value at trial, and indeed can be
the central evidence against the defendant. For more
than forty years, law enforcement officers have been
required to administer Miranda wamnings—“You have the
right to remain silent” and so forth—at the outset of
custodial interrogation in order to ensure that any
statements made by the defendant will later be admis-
sible in court,

In the intelligence context, Miranda does not prevent
intelligence officers from interrogating a prisoner,
without warnings, after his armrest or capture. See in
Pursuit of Justice, at 102 (discussing United States v.
Bin Laden, 132 F. Supp. 2d 168, 189 (S.D.N.Y.
2001)). However, if the government later decides to
prosecute the detainee, statements elicited during
custodial interrogation but without Miranda warnings
may not be admissible. In the past year, this scenario of
un-Mirandized intelligence interrogations has assumed
significance. It has been reported that the govemment
conducted extensive intelligence interrogations of
Guantdnamo detainees without Miranda wamings, and
the Obama Administration has reportedly expressed
doubts about the admissibility of statements made
during these interrogations.*

Itis difficult to assess this issue because it depends on
a careful evaluation of the facts, most of which are not
a matter of public record, and because the applicability
of Miranda in the context of intelligence gathering, as

opposed to ctiminal investigations, is still uncertain.
However, a few general observations can be made. On
one hand, a straightforward application of Miranda
could indeed pose an obstacle to the admissibility of a
defendant’s statements during Guantanamo interroga-
tions, especially if they occurred in controlled
circumstances resembling traditional police questioning.
However, there is a question as to whether courts would
uniformly apply the Miranda requirement in the context
of intelligence gathering, which may be quite different
from the domestic law-enforcement scenario for which
the Miranda doctrine was created.

In In Pursuit of Justice, we discussed a related issue—
the applicability of Miranda in situations where an
enemy fighter is captured on the battlefield. See in
Pursuit of Justice, at 103-05. We noted that soldiers
and sailors do not, and need not, administer Miranda
warnings to individuals who are captured in combat. We
also noted that such detainees rarely face criminal
prosecution in a domestic court, meaning that the
applicability of Miranda to battlefield captures is
unlikely to be an issue in many actual cases. See id. at
103. However, in the event that the govemment does
seek to use a battlefield detainee’s post-capture
statements in a civilian criminal prosecution, as was the
case with John Walker Lindh, there are substantial
questions as to whether Miranda would apply at all, or
whether an exception based on New York v. Quarles,
467 U.S. 649 (1984), would obviate the need to
administer the wamings. These issues were briefed in

Human Rights First



30 Ch. V. The Miranda Requirement

226

the Lindh case but were not decided because of Lindh’s
decision to plead guilty. If a court were to accept the
arguments proffered by the govermment in Lindh in the
context of at least some intelligence interrogations, then
a detainee’s post-arrest statements could potentially be
admissible if they were made voluntarily, without regard
to whether Miranda warnings were issued.

Furthermore, even under an orthodox application of
Miranda doctrine, it is possible that some Guantanamo
detainees’ statements could be admissible even if no
wamings were given. For example, under Rhode island
v. Innis and its progeny, Miranda does not bar the
admissibility of incriminating statements that are not
made in response to police questioning or its functional
equivalent. 446 U.S. 291, 300-03 (1980). It has been
reported that some of the Guantdnamo detainess made
incriminating statements at preliminary proceedings
before military commissions. Most notably, Khalid
Sheikh Mohammed spoke to the tribunal convened on
March 10,2007, to determine whether he was properly
designated as an enemy combatant against the United
States. At that hearing, he made a statement through
his designated personal representative in which he
pledged allegiance to Bin Laden and confessed to being
involved in the planning of about thirty terrorist attacks,
including 9/11 and several other completed acts of
terrorism. See Tr. of Combatant Status Review Tribunal
Hrg for ISN 10024 at 17-19 (Mar. 10, 2007). In a
portion of the statement that Khalid Sheikh Mohammed
personally delivered to the Tribunal, he referred to
himself as a “jackal[] fighting in the night[]" in the “war
against America” and an “enemy combatant.” id. at 21-
22. Such statements could potentially be admissible
without regard to Miranda because they were not made
in response to questioning by interragators.*®

In addition, the government might be able to “cleanse”
the taint of prior un-Mirandized statements by com-
mencing new questioning with proper wamings. A ling of
cases, including Oregon v. Elstad and Missoun v.
Seibert, holds that failure to provide a Miranda warning

in advance of an incriminating statement does not
necessarily invalidate a later statement given after a
Miranda waming was properly administered, especially
if the two rounds of interrogation are separated by time
and place, are carried out by different interrogators, and
are not continuous or overlapping. See Efstad, 470 U.S.
298, 314 (1985); Seibert, 542 U.S. 600, 615
(2004).%7

In the future, the government could avoid, or at least
substantially reduce, the risk of inadmissible confes-
sions in intelligence interrogations by incorporating a
prophylactic Miranda-type warning at the outset of
questioning. If the detainee waived Miranda rights, then
his statements would likely be admissible; if not, then
the intelligence interrogation could proceed but the
defendants’ statements would potentially be inadmissi-
ble. Intelligence officers might object to the intraduction
of a law enforcement procedure into their norms and
practices, and adding such a step would need to be
considered carefully given the obvious importance of
developing intelligence that is as robust and accurate
as possible in the terrorism context.*® However, years of
experience and empirical data show that the vast
majority of arrested defendants waive their Miranda
rights.® This research suggests that it may be worth
considering whether to incorporate some form of
Miranda warnings into intelligence interrogations from
which criminal prosecutions may ensue.

More concretely, in the past year the federal appeals
courts issued two significant decisions, Abu Afli and the
Embassy Bombings appeal, which clarified the scope of
Miranda in terrorism cases where defendants were
captured and interrogated overseas. We believe both
cases will provide effective guidance for prosecutors
and agents who seek to conduct overseas interrogations
with a view toward ensuring the admissibility of any
statements in a federal court.

In United States v. Abu Ali, the Fourth Circuit held that
Miranda wamings are not required when an individual is
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interrogated by foreign officials unless those officials are
acting as agents of or in a “joint venture” with U.S. law
enforcement, 528 F.3d 210, 227-28 (4th Cir. 2008). In
such situations, the defendant’s statements are admis-
sible in a U.S. court as long as they meet the traditional
standard of voluntariness. /d. at 227. Separately, in the
Embassy Bombings appeal, the Second Circuit as-
sumed without deciding that some variation of the
traditional Miranda waming is required when U.S. law
enforcement officers interrogate a captured individual
overseas and the government later seeks to offer the
defendant’s statements in court. in re Terrorist Bomb-
ings of U.S. Embassies in E. Africa (Fifth Amendment
Challenges), 552 F.3d 177, 205 (2d Cir. 2008).
However, the Second Gircuit noted that, even if it were
to hold that Miranda govemed in these situations,
Miranda would have to be “applied in a flexible fashion
to accommodate the exigencies of local conditions.” Id.
What follows is @ more detailed discussion of these two
decisions.

A. The Abu Ali Case

In Abu Ali, the defendant was a United States citizen
raised in Northern Virginia who moved to Saudi Arabia
at age twenty-one, 528 F.3d at 221, After he arrived in
Saudi Arabia, the defendant became affiliated with an
al Qaeda cell; planned possible terrorist attacks in the
United States, including plots to kill the President; and
received training in firearms, explosives, and forgery.
See id. at 221-24. In 2003, after being arrested by
Saudi authorities, the Saudi counterterrorism agency,
the Mabahith, interrogated the defendant over the
course of a two-week period. See id. at 224-25. The
interrogations resulted in several written confessions
and a videotaped confession. id. at 224. During one
day of intemrogation, June 15, 2003, the Mabahith
asked Abu Ali certain questions that the FBI submitted,
and the Mababhith allowed the FBI to observe that
interrogation via a one-way mirror. See id. at 225. In
2005, Abu Ali was turned over to the United States to

face criminal charges in federal court. /d. At the trial, the
government presented evidence of the defendant's
incriminating statements during his interrogation in
Saudi Arabia, and he was convicted and sentenced to
thirty years’ imprisonment. /d. at 2256-26. On appeal,
the defendant argued that he had not been given
Miranda warnings and that, as a result, his statements
to the Saudi authorities should have been suppressed.
fd. at228.

A Fourth Circuit panel rejected the defendant’s argu-
ments and held, by a 2-1 vote, that Miranda did not
apply to the questioning by the Saudi authorities. fd. at
227-30. With respect to the interrogation observed by
the FBI, the panel majority found that the Saudis were
not engaged in a “joint venture” that would trigger
Miranda because the Saudis “rejected a majority of the
questions proposed by the FBI,” and U.S. agents were
not actually “present in the interrogation room,” and
therefore the U.S. agents did not “actively participate” in
the interrogation. /d. at 228-29, 229 n.5. The panel
derived the “general rule” that “mere presence at an
interrogation does not constitute the 'active’ or ‘sub-
stantial participation necessary for a *joint venture,” but
coordination and direction of an investigation or interro-
gation does.” Id. at 229 (citations omitted). The
majority reasoned that to expand the application of
Miranda to cases where U.S. law enforcement officials
were present, but did not actively participate, would
stray from Miranda’s purpose of regulating the conduct
of U.S. law enforcement officers and “could potentially
discourage the United States and its allies from cooper-
ating in criminal investigations of an international
scope.” /d. at 229 n.5. The majority emphasized that
“[t]o impose all of the particulars of American criminal
process upon foreign law enforcement agents goes too
far in the direction of dictation, with all its attendant
resentments and hostilities.” /d.%

Later in the Abu Ali opinion, all three members of the
panel affirmed the lower court’s ruling, which was based
on an exhaustive fourteen-day evidentiary hearing, that
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the defendant had voluntarily made his post-arrest
statements to the Saudi authorities. /d. at 232-34. The
Fourth Circuit emphasized the testimony of both Saudi
and American officials who observed Abu Ali during the
period of his interrogation and testified that he “showed
no physical or psychological signs of impairment”
despite Abu Ali's claims that he was tortured by Saudi
authorities. /d. The Fourth Circuit's discussion under-
scores the importance of making accurate
contemporaneous observations of a defendant who is
being interrogated overseas—including obtaining
contemporaneous medical exams if possible—in order to
deter or detect any possible improper behavior by
foreign law enforcement officers and to rebut fabricated
claims of torture that may later be offered by defen-
dants who are seeking to have their post-arrest
statements excluded. Seg id. at 232-33 (noting approv-
ingly that the lower court had issued a 113-page
opinion in which it expressed doubts about the credibil-
ity of Abu Ali’s claims of torture and that the lower court
had carefully weighed the evidence in this regard).

B. The Embassy Bombings Case

The Embassy Bombings case presented a different
factual scenario in which the overseas interrogation was
carried out directly by U.S. law enforcement officials
including FBI agents, a New York Police Department
detective, and an Assistant United States Attorney
(AUSA). 552 F.3d at 181. The questioning occurred
over a nine-day period in Kenya in the aftermath of the
1998 bombings of the U.S. embassies in Nairobi,
Kenya, and Dar es Salaam, Tanzania. /d. at 181-83. The
defendant was given a variant of the traditional Miranda
wamings on a pre-ptinted FBI “Advice of Rights” (AOR)
form. Id. at 181, Although this form advised the defen-
dant that he had the tight to remain silent, it did not
give any information about a right to counsel, stating
only that the defendant would have a right to counsel if
he was being interrogated in the United States but that
“[b]ecause we are not in the United States, we cannot

ensure that you will have a lawyer appointed for you
before any questioning.” /d. Before trial, the lower court
had held that Miranda was applicable to the interroga-
tion, even though it occurred halfway around the world,
and that the AOR form was defective because it too
easily dismissed the availability of counsel. /d. at 188-
90. The lower court held, however, that oral clanifying
remarks by the AUSA were sufficient to cure the defi-
ciencies of the AOR form, that the defendant had
knowingly waived his clarified Miranda rights, and that
the defendant’s statements after the AUSA’s clarifica-
tions were therefore admissible. {d. at 190-91.

On appeal, the Second Circuit assumed (but did not
expressly decide) that “the Miranda ‘waming/waiver’
framework generally governs the admissibility in our
domestic courts of custodial statements obtained by
U.S. officials from individuals during their detention
under the authority of foreign governments.” /d. at 203.
The Second Circuit held, however, that the lower court
had applied Miranda too rigidly in rejecting the lan-
guage of the AOR. /d. at 205-09; see also id. at 205
{“|W]here Miranda has been applied to overseas
interrogations by U.S. agents, it has been so applied in
a flexible fashion to accommodate the exigencies of
local conditions.”). Unlike the lower court, the Second
Circuit found that the “AOR substantially complied with
whatever Miranda requirements were applicable,” id. at
209, noting that it “presented defendants with a
factually accurate statement of their right to counsel
under the U.S. Constitution” and that “it also explained
that the effectuation of that right might be limited by the
strictures of criminal procedure in a foreign land,” id. at
206. Emphasizing that U.S. law enforcement officers
working overseas are not required to “study local
criminal procedure and urge local officials to provide
suspects with counsel,” id. at 207, the Second Circuit
summarized that “Miranda requires government agents
to be the conduits of information to detained suspects—
both as to (1) their rights under the U.S. Constitution to
the presence and appointment of counsel at custodial
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interrogations and (2) the procedures through which
they might be able to vindicate those rights under local
law. It does not compel the police to serve as advocates
for detainees before local authorities, endeavoring to
expand the rights and privileges available under local
law,” id. at 208 (emphasis omitted) **
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VII.

Broad Array of Evidence Successfully Introduced

in Terrorism Prosecutions

As with all prosecutions, evidence is the foundation on
which any terrorism prosecution is built, and evidence
must be legally admissible before it can be considered
by a jury. In federal court, the admissibility of evidence
is gaverned by the Federal Rules of Evidence and, in
some situations, by the requirements of the Constitu-
tion. The events of the past year confirm that, in
general, federal evidentiary rules do not preclude
prosecutors from introducing reliable, probative evi-
dence in terrorism prosecutions. Again, the Abu Ali case
is instructive. In that case, the Fourth Circuit provided a
road map for how the govemment can secure testimony
from witnesses who are located overseas without
violating a defendant’s constitutional right to confront
the witnesses against him. Abu Afi, 528 F.3d 210, 238-
43 (4th Cir. 2008). Separately, the Second Circuit
reversed a major terrorism-financing conviction in United
States v. al-Moayad based on a litany of trial errors by
the presiding judge. 545 F.3d 139 (2d Cir. 2008). The
al-Moayad reversal stands as a reminder of the impor-
tance of careful attention to evidentiary requirements.
Finally, two new terrorism prosecutions, United States v.
Ahmed and United States v. al-Delaema, illustrate the
broad array of evidence, including electronic communi-
cations, that may be available to the government in
particular cases. See Ahmed, No. 07-cr-00647 (N.D.
Ohio); al-Delaema, No. 05-¢r-00337 (D.D.C.).

A. United States v. Abu Ali—
the Confrontation Clause

The Sixth Amendment to the United States Constitution
guarantees that in “all criminal prosecutions, the
accused shall enjoy the right . . . to be confronted with
the witnesses against him.” U.S. Const. amend. VI.
Traditionally, the Confrontation Clause mandates that
the defendant be given “a face-to-face meeting with
witnesses appeating before the trier of fact.” Coy v.
fowa, 487 U.S. 1012, 1016 (1988). In some terrorism
cases, however, the witnesses are |ocated far away in
foreign countries, which raises the question whether it is
possible to reconcile the defendant’s right to confront
the witnesses against him with the practical difficulties
of securing live, in-person testimony from foreign
witnesses. In Abu Alj, the Fourth Circuit answered this
question in the affirmative, endarsing the careful steps
taken by the trial judge to ensure that the defendant
and his counsel had a fair opportunity to confront
adverse witnesses in Saudi Arabia,

The defendant in Abu Afi, a native of Virginia, moved at
age twenty-one to Saudi Arabia, where he became
affiliated with an al Qaeda cell and planned serious
terrorism attacks in the United States. 528 F.3d at 221-
24, On June 8, 2003, a little over a month after deadly
al Qaeda bombings in Riyadh, the Mabahith, Saudi
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Arabia’s anti-terrorism law enforcement agency, arrested
Abu Ali in Saudi Arabia and held him in custody there.
Id. at 224, Abu Ali eventually gave incriminating written
and videotaped confessions to the Saudi authorities. /d.
at 238. He was subsequently tumed over to the United
States to face terrorism charges in federal court in
Virginia. /d. at 225. Before trial, Abu Ali moved to
suppress his confessions, arguing that he had been
tortured by the Mabahith, and that his confessions were
therefore inadmissible. /d. at 225-26, 232.

In order to assess Abu Ali's claims of torture, it was
necessary for the trial court to hear testimony from the
Mabahith officers who had interrogated Abu Ali. Also, in
order to admit the confessions at trial, it was important
for the Mabahith officers to explain to the jury the
circumstances under which the confession had been
obtained. All of this presented a logistical conundrum,
however, because the Saudi govemment did not permit
the Mabahith officers to travel to the United States, and
they could not be compelled to travel because they fell
outside the subpoena power of a U.S. court. /d. at 239.
The Saudi government allowed the Mabahith officers to
participate in a pre-trial deposition held in Saudi Arabia,
which could be videotaped and played before the jury at
tnial under Rule 15 of the Federal Rules of Criminal
Procedure, but this procedure would not allow Abu Ali to
have a face-to-face encounter with the witnesses unless
he could somehow be transported back to Saudi Arabia
for the depositions—a scenario that could not be
arranged because of security considerations. /d.

Attempting to resolve this logistical dilemma, the district
court devised an elaborate solution under which the
prosecutors, a translator, and two defense attomeys
attended the depositions in Saudi Arabia while a third
defense attorney sat with Abu Ali in a courtroom in
Virginia. /d.

A live, two-way video link was used to transmit the
praceedings to @ courtroom in Alexandria. This per-
mitted Abu Ali and one of his attorneys to see and
hear the testimony contemporaneously; it also al-

lowed the Mabahith officers to see and hear Abu Ali
as they testified. . . . [B]oth the witnesses and Abu Ali
were videotaped during the depositions, so that the
jury could [later] see their reactions.

Id. at 239-40. The judge was present in the courtroom
with Abu Ali in Virginia to rule on evidentiary objections,
and Abu Ali had a cell phone link with his attorneys in
Saudi Arabia to permit private conferences during
breaks. /d. at 240. With these amangements in place,
the trial judge presided over seven days of testimony, in
which the Mabahith officers testified extensively and
were subject to full cross-examination about all aspects
of Abu Ali’s treatment by the Saudi authorities, including
the events leading up to his confessions. /d. At trial,
relevant portions of the deposition videotape were
played for the jury. /d. at 241-42.

On appeal, the Fourth Gircuit upheld these procedures
under the Confrontation Clause. Noting the strong
preference for in-person confrontation rights, the Fourth
Circuit nevertheless relied on Supreme Court precedent
holding that testimony may be received without in-
person confrontation if: (a) “the denial of ‘face-to-face
confrontation” [is] ‘necessary to further an important
public policy,” and (b) “the district court . . . ensure[s]
that protections are put in place so that ‘the reliability of
the testimony is otherwise assured.” /d. at 240 (quoting
Maryland v. Craig, 497 U.S. 8386, 850 (1990)). In Abu
Ali, the Fourth Gircuit found that both of these condi-
tions were satisfied. /d.

First, the Fourth Circuit found that “[t|he prosecution of
those bent on inflicting mass civilian casualties or
assassinating high public officials is . . . just the kind of
important public interest contemplated by” the Supreme
Court's decision in Maryfand v. Craig. Id. at 241. The
court held that insisting on in-person confrontation in all
circumstances would “in some circumstances limit the
ability of the United States to further its fundamental
interest in preventing terrorist attacks.” fd. The court
added:
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Itis unquestionable that the struggle against terror-
ism is one of global dimension and that the United
States depends upon its allies for logistical support
and intelligence in this endeavor. This cooperation
can resultin foreign officials possessing information
vital to prosecutions occutring in American courts. If
the g is flatly prohibited from

foreign officials anywhere butin the United States,
this would jeopardize the government’s ability to
prosecute terrorists using the domestic criminal jus-
tice system.

fd.

Tuming to the other prong of the Maryland v. Craig test,
the Fourth Circuit held that the procedures devised by
the trial court were sufficiently robust to assure the
reliability of the deposition testimony, thus permitting
the videotape to be shown to the jury. Id. at 241-42,
Accordingly, the Fourth Circuit upheld the admissibility
of the videotaped testimony. Going forward, it is likely
that prosecutors and courts will look to Abu Ali as a
template for how to secure testimony from foreign
witnesses in important temorism cases.5?

B. United States v. al-Moayad—the
importance of attention to evidentiary
requirements

The government suffered a setback in al-Moayad, in
which the Second Circuit threw out a major terrorism-
financing conviction and remanded for a new trial based
on a series of trial errors by the presiding judge. In al-
Moayad, the lead defendant, a Yemeni cleric, was
amested in Germany along with a co-defendant after an
undercover FBI investigation featuring a controversial
informant whose strange behavior became a focus of
the trial. 545 F.3d at 145-50. The informant, Moham-
med al-Anssi, had approached the FBI soon after 9/11
and offered to assist in an investigation of al-Moayad,
who al-Anssi stated was involved in supplying money,
arms, and recruits to terrorist groups. /d. at 145-46. The

FBI sent al-Anssi on three separate trips to Yemen,
where he met with al-Moayad and ultimately proposed a
sting operation under which al-Moayad would travel to
Frankfurt, Germany to meet with a “donor” (in reality,
another FBI informant) who was purportedly interested
in donating millions of dollars to support terrorism. See
id. at 146-48. The meeting in Gemmany was secretly
recorded by the government, and al-Moayad and a co-
defendant were arrested shortly after the meeting
ended. See id. at 150.

At trial, the defense argued that al-Moayad ran legiti-
mate charitable organizations and that the govemment
had entrapped him into meeting with the informants. /d.
at 153-54. In support of this theory, the defense
pointed to many of the taped conversations from the
meetings in Germany where al-Moayad seemingly
resisted discussing terrorist activities and instead
emphasized purportedly legitimate charitable activities.
See id. at 148-50. In a bold tactical move, the defense
also called al-Anssi as a witness in the defense case.
See id. at 154-55. (The government had chosen not to
call al-Anssi as a witness duting its case-in-chief
despite his central role in the investigation. See id. at
145-46.)

In his testimony, al-Anssi admitted that the FBI paid him
$100,000 but that he sought millions of dallars more
and that, in a bid to get more money from the FBI, he
set himself on fire in front of the White House. See id. at
146, 154, Al-Anssi also admitted that he had a prior
felony conviction for writing bad checks, See id. at 154,
Seeking to further undemine al-Anssi's testimony,
defense counsel emphasized that al-Anssi had not
recorded any of his meetings with al-Moayad in Yemen
and repeatedly asked al-Anssi questions suggesting that
there was no “recording or . . . piece of paper that's
prior to Frankfurt” demonstrating that al-Moayad had
funneled money for jihad. /d.; see also id. at 155 (I
ask you before you went to Frankfurt, was there any-
thing, any document or any recording supporting what
you've told this jury today?™). On cross-examination, in
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an effort to rehabilitate al-Anssi's credibility, the gov-
emment offered incriminating notes that al-Anssi had
taken during his unrecorded meetings with al-Moayad in
Yemen. Id. at 155. The trial court admitted the notes as
substantive evidence, despite their quality as hearsay,
and the government argued from the notes extensively
in its summation. See id. at 155, 170

In its rebuttal case, the government also offered an
unrelated piece of documentary evidence—an “applica-
tion for a mujahidin training camp” that had been filled
out in 1999 by an unknown individual named “Abu
Jihad” who had listed al-Moayad as a reference on the
form. See id. at 156. The government did not offer
evidence about the identity or background of Abu Jihad;
it merely offered the form at trial to show al-Moayad's
connection to terrorism. See id. The government also
offered the testimony of a cooperating defendant
named Yahya Goba, an American citizen who had
attended an al Qaeda training camp in 2001 and who
had filled out a similar form, See id. Goba did not have
any dealings with al-Moayad or “Abu Jihad,” but he
nevertheless was permitted to offer extensive testimony
about his experience in a training camp in Afghanistan,
including two visits to the camp by Osama bin Laden.
Seeid. at 156-57.

The jury convicted al-Moayad and his co-defendant, and
the trial judge sentenced them to extensive terms of
imprisonment. /d. at 158-59, On appeal, however, the
Second Circuit threw out the convictions, highlighting
various pieces of evidence that had been improperly
admitted. See id. at 159-79. In particular, the Second
Circuit found that the trial court had allowed the gov-
emment to elicit improperly wide-ranging testimony from
Goba, whose inflammatory testimony about his experi-
ence in an al Qaeda training camp was, according to
the Second Circuit, unfairly prejudicial to al-Moayad.
See id. at 162-63. The Second Circuit also criticized
the trial judge for admitting al-Anssi’s notes as substan-
tive evidence given their status as hearsay, though the
Second Circuit suggested that the notes could poten-

tially have been admitted for a more limited purpose if a
proper jury instruction had been given. See id. at 166-
69, Finally, although the Second Circuit held that the
mujahidin form had been properly authenticated despite
the less-than-perfect chain of custody, see id. at 172-
73 (quoting United States v. Gagliardi, 506 F.3d 140,
151 (2d Cir. 2007) (noting that “the bar for authentica-
tion of evidence is not particularly high,” and proof of
authentication may be direct or circumstantial”), the
court noted that the form was hearsay and that the
govemment had not met the necessary requirements for
admissibility as a co-conspirator statement, see id. at
172-74.

Although the reversal in al-Moayad was a significant
blow for the government, analysis of the Second
Circuit's opinion reveals that most of the trial court’s
errors were garden-variety trial mistakes that do not
suggest any systemic or structural flaw particular to
terrorism prosecutions. Further, had the trial court made
a more careful record of its evidentiary rulings, and had
the court more diligently required the use of limiting
instructions and proper evidentiary foundations, it is
probable that at least some of the disputed evidence
could have been properly admitted. Therefore, we do
not believe the al-Moayad reversal reveals any patticular
weakness in the overall ability of the federal courts to
handle terrorism cases. Nevertheless, the Second
Circuit’s decision is a strong reminder of the importance
of adhering to the Federal Rules of Evidence, even in
important and high-profile terrorism cases.

C. United States v. Ahmed and
United States v. al-Delaema—
illustrating the breadth of available
evidence in terrorism cases

In the past year, the government secured guilty pleas in
two terrorism prosecutions that were filed, respectively,

in Toledo and Washington, D.C. See Plea Agreement as
to Zubair Ahmed, Ahmed (N.D. Ohio Jan. 15, 2009)
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(Dkt. No. 131); Plea Agreement as to Khaleel Ahmed,
Ahmed (N.D. Chio Jan. 15, 2009) (Dkt. No. 132); Plea
Agreement, al-Defaema (D.D.C. Feb. 26, 2009) (Dkt.
No. 92). Although these cases are unrelated, they
illustrate the tremendous breadth of evidence that is
potentially available to the government in prosecuting
alleged terrorists. In particular, both the Ahmed and al-
Delaema cases exemplify the govemment's successful
use of electronic evidence to build strong terrorism
cases.

In Ahmed, two Chicago cousins, Zubair Ahmed and
Khaleel Ahmed, each pled guilty to one count of
conspiracy to provide material support to terrorists in
violation of 18 U.S.C. § 2339A. Superseding Informa-
tion, Ahmed (N.D. Ohio Jan. 15, 2009) (Dkt. No. 129);
see also Press Release, U.S. Dep't of Justice, Chicago
Cousins Plead Guilty to Conspiracy to Provide Material
Support to Terrorists (Jan. 15, 2009).%* The theory of
the prosecution was that the cousins had conspired,
over a period of almost three years, to provide them-
selves as “personnel” to perform violent acts against
U.S. military forces in Iraq or Afghanistan. Superseding
Information, Ahmed (N.D. Ohio Jan. 15, 2009) (Dkt. No.
129). In its original indictment, the govemment laid out
in detail the evidence of the cousins’ plot. See Indict-
ment, Ahmed (N.D. Ohio Dec. 13, 2007) (Dkt. No. 1).
The indictment contains an impressive amay of evidence
that is as noteworthy for its variety as for its probative
force. Among other things, it describes the following
types of evidence against the Ahmed cousins:

W Travel records showing that the cousins traveled
together to Egypt in 2004, id. 19 15-17;

B [ntercepted emails in which Zubair Ahmed wrote to
another individual about “the need to prepare for
‘the final war of Islam™ and plans to reach “the
‘third’ level, their code word for active participation
in violent jihad,” and in which the two men dis-
cussed overcoming their family members’
objections to violent jihad, id. 19 22-23, 31;

B Testimony of a cooperating witness with a military
background who agreed to provide the cousins with
“weapons, tactical, and other military-style train-
ing,” id. 19 18-19;

B Intercepted telephone conversations in which
Zubair Ahmed spoke to another person about the
plan to engage in violent jihad, and in which Zubair
and Khaleel Ahmed discussed cleaning computer
files to delete references to the 2004 Egypt trip
and obtaining patticular types of firearms in lllinois,
id. 19 34-42;

B False statements to federal agents who interviewed
both cousins, id. 19 43-45; and

B Records of Zubair Ahmed’s purchase of a firearm in
lllinois and the cousins’ purchase of ammunition at
a different location, jd. 99 46-47.

Taken as a whole, this body of evidence exemplifies the
many ways the government can prove its case, from
cooperating witnesses to traditional business records
and travel records to intercepted telephone calls and
emails.

Al-Delaema was the first case in which U.S. courts were
used to prosecute an individual for terrorism against
U.S. troops in Iraq. See Gov't's Sentencing Mem. at 1,
al-Defaema (D.D.C. Apr. 3, 2009) (Dkt. No. 99). The
defendant, Wesam al-Delaema, was a native of Iraq
who settled in the Netherlands in 1993, became a
Dutch citizen in 2001, and worked in the Netherlands
as a hairdresser and in an auto repair shop. /d. at 5. In
2003, al-Delaema became outraged when U.S. forces
invaded Iraq. See id. at 5-6. In October 2003, he and a
friend drove their cars from the Netherlands to Iraq,
videotaping much of the trip, and al-Delaema then
proceeded to videotape himself meeting in Iraq with
masked figures at night outside Fallujah as the group
planted improvised explosive devices (IEDs) in the
roadway in an effort to Kill U.S. troops. See id. at 7-14.
The videotapes were remarkably comprehensive and
incriminating; they depicted al-Delaema and others
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making impassioned speeches in which they described
their plan to mine the roadway in explicit detail. See id.
at 11-14. For example, the videotape depicts al-
Delaema himself saying:

We, the Mujahideen of Fallujah, have a plan, God
willing, for today. With God’s help, and if the Ameri-
cans enter, we will hit them with timed mine, by way
of remote. . . . Controlled by remote from afar. God
willing, if the hit is successful, we will hunt them. . . .
We will show you, in a short while, the site where we
hide the mines and how the operation is conducted.

1d. at 10. The government was able to document the
time and location where the videotapes were filmed by
comparing the images in the video to known aerial
photographs of the Fallujah area as well as tables
showing the position of the sun at various longitudes
and latitudes at various times of the year. See id. at 15.
The government's analysis of the Fallujah video also
matched up with locations of known |ED attacks in the
month of October 2003, /d.

After al-Delaema returned to the Netherlands, the Dutch
police imposed a court-ordered wiretap on his phone.
See id. at 16. On the wiretap, the Dutch authorities
intercepted conversations in which al-Delaema spoke
with others about martyrdom, war, insurgent attacks in
Irag, and obtaining video recordings of attacks. See id.
at 16-17. In one intercepted call, al-Delaema offered to
obtain a video camera for a colleague to take to Irag to
use in filming attacks against Americans. See id. at 17.
Later, after he had been extradited to the United States,
al-Delaema challenged the admissibility of the Dutch
wiretap evidence, but the district judge ruled that the
wiretaps had been lawfully conducted under Dutch law
after holding a week-long evidentiary hearing for which
Dutch law enforcement agents traveled to Washington,
D.C. to give testimony. See id. at 2-4.

At the time of al-Delaema’s arrest in the Netherlands,
the Dutch authotities seized numerous incriminating
videos fram his residence, including the October 2003
video of the IED operation outside Fallujah. See id. at
19. Also, al-Delaema made numerous, videotaped false
exculpatory statements when the Dutch police asked
him about his activities in Iraq. See id. at 21-29.

In January 2007, after losing an extradition battle, al-
Delaema was transported to Washington, D.C. to face
federal terrorism charges. See id. at 2. On February 26,
2009, after extensive pre-trial motion practice, al-
Delaema pled guilty to one count of conspiracy to
murder U.S. nationals abroad in violation of 18 U.8.C.
§ 2332(b)(2).” See Plea Agreement at 2, al-Defacma
(D.D.C. Feb. 26, 2009) (Dkt. No. 92). He stipulated to
a twenty-five-year prison sentence which will be served
in the Netherlands. See id. at 2, 4-5. Assessing the
case, it is clear that the success of the prosecution rests
in large part on the varied and vivid electronic and
videotaped evidence that was available for use against
the defendant.
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VIIL.

Recent Developments in Sentencing

Terrorism Defendants

In the past year, courts have continued to impose
severe sentences on defendants convicted of temrorism-
related offenses, whether by trial or guilty plea. Much of
the litigation has focused on the special provision of the
Sentencing Guidelines, § 3A1.4, which provides for
dramatically increased sentencing exposure for defen-
dants who are convicted of a crime that “invalved, or
was intended to promote, a federal crime of terrotism,”
U.S.8.G. § 3A1.4. In most cases, this provision would
automatically trigger a Guidelines range of no less than
210-262 months.

Since In Pursuit of Justice was released, courts have
continued to apply the terrorism sentencing enhance-
ment under § 3A1.4. The Fourth Circuit addressed the
application of the terrarism enhancement in two recent
cases. See United States v. Benkahfa, 530 F.3d 300
(4th Cir, 2008); United States v. Chandia, 514 F.3d
365 (4th Cir, 2008). In Benkahla, the court affirmed the
district court’s application of the terrorism enhancement
against a defendant who was convicted of making false
statements to the FBI and obstructing justice in a
terrorism investigation after being acquitted on underly-
ing terrorism charges. 530 F.3d at 311-13. In Chandia,
the Fourth Circuit vacated the defendant’s 180-month
sentence and remanded for resentencing on the
grounds that the district court appeared to have incor-
rectly determined that the terrorism enhancement
automatically applied to a conviction under the material

support statute. See 514 F.3d at 375-76. The court
remanded for a determination of whether the defendant
had the intent required for the enhancement to be
applicable. /d. at 376.

Several courts have found that application of the
terrorism enhancement does not require “transnational
conduct.” In United States v. Salim, the defendant
attacked a corrections officer in New York City while
awaiting trial on charges related to the 1998 Embassy
Bombings in East Africa. 549 F.3d 67, 70 (2d Cir.
2008). The facts showed that the attack was in retalia-
tion for the court's refusal to allow a substitution of
counsel in the underlying case. See id. at 70-71. The
trial court had declined to include the terrorism en-
hancement in its calculation of the applicable
Guidelines range on the grounds that the defendant did
not engage in a “federal crime of terrorism” because his
conduct in attacking the guard was not “conduct
transcending national boundaries” under §
2332b(a)(1). /d. at 72.

On the government’s cross-appeal, the Second Gircuit
found that application of the terrarism enhancement
does not require “transnational conduct.” See id. at 76-
79. The court held that:

The sentencing enhancement for a federal crime of
terrorism is not limited to conduct that constitutes an
offense under section 2332b; it applies to any con-
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duct that meets the definition of subsection (g)(5).
Congress could have defined ‘Federal crime of terror-
ism’ to include a requirement that the offense
conduct transcend national boundaries, butitdid
not Instead, it defined two distinct terms, ‘Federal
crime of terrotism' and ‘conduct transcending na-
tional boundaries,” and neither term references the
other.

Id. at 78. The court concluded that the sentence was
unreasonable based on the procedural failure to
calculate the appropriate Guidelines range, and re-
manded to the district court for resentencing. See id. at
79. In a separate case, the Eleventh Circuit agreed with
this analysis. See United States v. Garey, 546 F.3d
1359, 1361-63 (11th Cir. 2008) (rejecting requirement
of “transnational conduct” for application of the temor-
ism enhancement).

In United States v. Abu Ali, perhaps the most interesting
terrorism-related sentencing decision of the past year
because of the breadth of issues it covers, the Fourth
Circuit found that the district court abused its discretion
in deviating downward from the applicable Guidelines
range. See 528 F.3d 210, 258-65 (4th Cir. 2008). The
dissent suggested that, in so doing, the Fourth Circuit
created a standard of review for terrorism sentences
that is less deferential than the ordinary abuse-of-
discretion standard. See id. at 270-72 (Motz, J.,
dissenting).

As outlined above, Abu Ali was convicted of serious
crimes including material support, conspiracy to assas-
sinate the President, and conspiracy to destroy aircraft.
See id. at 225-26. Although Abu Ali was subject to a
life sentence under the Guidelines, the district court
deviated downward, sentencing him to 360 months
imprisonment. See id. at 258-59. In reaching that
sentence, the district court compared Abu Ali's case
with the Lingh case—in which a U.S. citizen received a
twenty-year sentence after being captured in Afghani-
stan fighting alongside the Taliban against U.S. forces—
along with the Oklahoma City bombing prosecutions of

Timothy McVeigh and Terry Nichols. See id. at 253, The
trial court found that Abu Ali’s case was similar to the
Lindh case and distinguishable from McVeigh and
Nichols. See id. As a result, the court reasoned, under
18 1.S.C. § 3553(a)(6), the need to avoid unwarranted
sentence disparities merited a downward adjustment
from the Guidelines range. See id.

On appeal, the Fourth Circuit vacated Abu Ali's sentence
and remanded for resentencing on the grounds that the
forty percent reduction imposed by the trial court was
not reasonable. See id. at 261-65. The court held that
the Lingh case was not comparable based on a number
of factors, including that Lindh pled guilty, expressed
remorse, and never intended to fight against the United
States. See id. at 262-64. Conversely, the court held
that the McVeigh and Nichols cases should not have
been distinguished on the ground that Abu Ali's plans
were thwarted, because Abu Ali had taken significant
steps and the offense “clearly contemplates incomplete
conduct.” /d. at 264, In dissent, Judge Motz argued that
the Abu Afi majority in effect created a less deferential
standard apparently applicable only for terrorism cases,
seeid. at 271 (Motz, J., dissenting); the majority
disagreed, insisting that it had merely applied settled
sentencing law in light of the “immensity and scale of
wanton harm that was and remains Abu Ali's plain and
clear intention,” id. at 269.

Finally, the recent case of United States v. al-Delaema
illustrates the complications that may arise in extraditing
and trying foreign citizens for terrorism crimes under the
laws of the United States, given the tendency of the U.S.
system to dole out harsh sentences for such violations.
As outlined above, al-Delaema, a native of Irag who
became a Dutch citizen in 2001, traveled from his
home in the Netherlands to Iraq, where he helped bury
improvised explosive devices (IEDs) in and around
Fallujah with the intent that the IEDs would explode and
destroy American vehicles, killing Americans riding
inside. See Statement of Offense, United States v. al-
Delaema, No. 05-cr-00337 (D.D.C. Feb. 26, 2009)
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(Dkt. No. 93); Gov't's Sentencing Mem. at 5-15, af-
Delaema (D.D.C. Apr. 3, 2009) (Dkt. No. 99). Al-
Delaema was indicted in the District of Columbia in
September 2005, and fought vigorously against extradi-
tion to the United States, arguing that he would not be
treated fairly and humanely in the U.S. criminal justice
system. See Indictment, al-Delaema (D.D.C. Sept. 9,
2005) (Dkt. No. 5); Gov't's Sentencing Mem. at 1-2, al-
Delaema (D.D.C. Apr. 3, 2009) (Dkt. No. 99). Al-
Delaema was extradited in January 2007, and as in
other extraditions between the United States and the
Netherlands, the United States agreed that, upon the
defendant’s conviction and sentencing, the United
States would not oppose any request by the defendant
to serve his sentence in the Netherlands. See Gov't's
Sentencing Mem. at 1, al-Defaema (D.D.C. Apr. 3,
2009) (Dkt. No. 99); Plea Agreement at 4-5, al-
Delaema (D.D.C. Feb. 26, 2009) (Dkt. No. 92).

Al-Delaema subsequently pled guilty to one count of
conspiracy to kill a national of the United States outside
the United States in violation of 18 U.S.C. § 2332(b).
See Judgment, al-Delaema (D.D.C. Apr. 17, 2009) (Dkt.
No. 109). Pursuant to the plea agreement, the parties
agreed that a sentence of twenty-five years was appro-
priate. See Plea Agreement at 2, af-Defaema (D.D.C.
Feb. 26, 2009) (Dkt. No. 92). The plea agreement also
stated that the United States agreed not to oppose
defendant’s request to serve his sentence in the
Netherlands, should he request it, and that all parties
understood that the defendant would be re-sentenced
by a judge in the Netherlands upon his return to that
country. See id. at 4-5. On April 16, 2009, al-Delaema
was sentenced to twenty-five years in accordance with
the plea agreement. See Minute Entry, al-Defaema
(D.D.C. Apr. 16, 2009); Judgment, al-Defaema (D.D.C.
Apr. 17, 2009) (Dkt. No. 109).

Al-Delaema will likely be transported to the Netherlands
in the coming months and the issue of his sentence be
revisited by a Dutch court. Al-Delaema’s attorney has
stated that he is confident that al-Delaema will receive
a reduced sentence in the Netherlands because the
sentencing rules there are not as severe as in the United
States. See Nedra Pickler, Judge Urges Dutch to Match
Insurgent’s US Sentence, Associated Press, Apr. 15,
2009.% Nevertheless, the government views the
conviction as a victory, with U.S. Attomey Jeffrey A.
Taylor stating that “[t]his case, which represents the first
use of the United States criminal courts to prosecute an
individual for terorism offenses against Americans in
Iraq, demonstrates our resolve to use every tool at our
disposal to defend Americans, both at home and
abroad.” Press Release, U.S. Dep't of Justice, Iragi-Born
Dutch Citizen Sentenced to 25 Years in Prison for
Terrorism Conspiracy Against Americans in Iraq (Apr. 16,
2009).5 While the al-Defaema case illustrates that
cooperation and often compromise will be required in
order to prosecute foreign citizens in the American court
system, it also demonstrates a willingness on the part of
foreign govemments to entrust their citizens to the
American court system for trial and, to a degree, for
sentence in terrorism cases. It is not self-evident that
other countries will cooperate to the same extent or
extradite their citizens for proceedings in which the
defendant’s rights would be curtailed as has been
proposed in a new national security court or in military
commissions.
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IX.

Safety and Security of Communities Near Prisons
Holding Terrorism Defendants

In in Pursuit of Justice, we examined the ability of the
federal criminal justice system to assure the safety and
security of the judges, jurors, and witnesses, as well as
the ability of the Bureau of Prisons to maintain security
within the prison system, See In Pursuit of Justice, at
121-27. While terrorism cases have tested the system
and its resources, and there has been at least one
tragic incident in which a prison guard was severely
injured, see id. at 121 (detailing the attack on Louis
Pepe by Mamdouh Mahmud Salim), we concluded that
in general the justice system was able to manage the
security challenges of terrorism cases, and indeed has
been doing so for more than twenty years. As terrorism
prosecutions have continued in the past year, the
security issues posed by terrorism prosecutions have
continued to be managed successfully within the Article
Il courts and the Bureau of Prisons.

As it has in other areas of the terrorism debate,
Guantdnamo, with its over 200 detainees, has provoked
new questions about safety and security. The current
debate has focused on the capacity of the court system
and U.S. prisons to protect the safety and security of
the communities to which the detainees will be sent to
be detained pending trial and beyond, if they are
convicted. The debate has largely been driven by
elected representatives from around the country who
have objected to the prospect of Guantanamo detain-
ees being incarcerated in correctional facilities in their

districts. See, e.g., David D. Kirkpatrick & David M.
Herszenhom, Guantanamo Hands G.0.P. A Wedge
Issue, N.Y. Times, May 24, 2009, at A1*® (Kansas
Senator Pat Roberts opposing any transfer of
Guantdnamo detainees to the maximum security facility
in Ft. Leavenworth, Kansas); Sen. Hatch Opposes
Closing Guantanamo, Transferring Enemy Combatants
to U.S., US Fed. News, Mar. 13, 2009 (quoting Sen,
Hatch as stating “Bringing these detainees to the
continental United States is tantamount to injecting a
virus into a healthy body” and characterizing the
availability of maximum security prison space within the
federal prison system as inadequate if the U.S. is
unable to place these detainees into the custody of
other countries); Mike Sunnucks, Rep. Trent Franks
fooks to keep Guantanamo prisoners out of Arizona,
Phoenix Bus. J., Feb. 10, 2009% {discussing efforts of
Congressman Trent Franks of Arizona and several state
senators to introduce legislation to prohibit
Guantanamo detainees from being transferred to federal
prisons or military bases in Arizona); Charles Hurt & Carl
Campanile, The Terrorists Wilf Now Cheer’ , N.Y. Post,
Jan. 23, 2009, at 9°* (quoting New York Congressman
Peter King regarding transferring prisoners out of
Guantanamo: “This is madness. These are hardened
terrorists who should not be detained in the US. We live
in a dangerous world. Guantanamo is a necessary
evil.”). Indeed, President Obama's plans to shut down
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Guantanamo and move its detainees have met stiff
resistance from Congress generally. See David M.
Herszenhorn, in Shift, Leaders of Senate Reject
Guantsnamo Aid, N.Y. Times, May 20, 2009% (discuss-
ing the Senate’s 90-6 vote blocking the transfer of
Guantdnamo detainees to the United States and
denying the administration the funding for closing the
facility); see also Supplemental Appropriations Act,
2009 Pub. L. No. 111-32 § 14103 (2009) (restricting
the use of funding for transfer of detainees from the
Guantanamo Bay detention facility).

On June 9, 2009, the Department of Justice issued two
important press releases relating respectively to the
transfer of an important Guantdnamo detainee to
pretrial detention in a U.S. prison and the capacity of
the prison system to handle accused terrorists. The first
press release announced that Ahmed Khalfan Ghailani,
a Tanzanian national who had been held in
Guantanamo since September 2006, had arrived that
morming at the Metropolitan Correctional Center in
Manhattan to face charges for his role in the 1998
bombings of the U.S. Embassies in Tanzania and Kenya.
See Press Release, U.S. Dep't of Justice, Ahmed
Ghailani Transfemred from Guantdnamo Bay to New York
for Prosecution on Terror Charges (June 9, 2009).% The
second press release set forth a record of the criminal
justice system’s long history of dealing with terrorists.
See Press Release, U.S. Dep't of Justice, Fact Sheet:
Prosecuting and Detaining Terror Suspects in the U.S.
Criminal Justice System (June 9, 2009).% The second
press release does not mention the roiled debate over
the safety and security issues of bringing Guantdnamo
detainees to the United States, but it seems designed to
address it by marshaling facts regarding the justice
system’s successful efforts in prosecuting and incarcer-
ating convicted terrorists. See id. It lays out the record
of the U.S. Attorney's Office for the Southem District of
New York in prosecuting major temorism cases, as well
as recent cases in 2008 and 2009 prosecuted by that
office. See id. The press release then provides important

statistics which give some context to how many terror-
ists are already detained in the federal prison system,
even before any Guanténamo detainees are counted.
See id. According to the release, “[t]here are currently
216 inmates in Bureau of Prisons (BOP) custody who
have a history of/or nexus to intemational terrorism.”
1d.% After providing detail on the number of these
prisoners who were extradited, not extradited, and who
are citizens, the press release provides information on
the facilities in which these individuals have been
housed:

The “Supermax” facility in Florence, Colo. (ADX Flor-
ence), which is BOP’s most secure facility, houses 33
of these international terrorists. There has never been
an escape from ADX Florence, and BOP has housed
some of these international terrorists since the early
1990s. In addition to the ADX Florence, the BOP
houses such individuals in the Communications Man-
agement Units at Teme Haute, Ind., and Marion, Ill.,
as well as in other facilities among different institu-
tions around the country.

1d. The press release then also lists prominent terrorists
who are currently incarcerated in BOP prisons and
discusses the availability of Special Administrative
Measures (SAMs), which it points out “can be initiated
to prevent acts of terrorism, acts of violence, or the
disclosure of classified information.” 1d.%®

The press release seems aimed at assuaging some of
the fear that has been stoked about the safety of
prosecuting temratist suspects due to the unique effect
Guantanamo has had on this issue. The press release
does so by providing facts that demonstrate what was
already well-known to many: the U.S. justice system has
a long and successful history of prosecuting suspected
terrorists by generally achieving just results without
causing danger to the nation’s or local communities’
safety and security.

The upsurge of “NIMBY” (i.e., “not in my back yard")
refusals by some elected representatives to receive
detainees for prasecution, or potentially military deten-

Human Rights First



241

In Pursuit of Justice: 2008 Update 47

tion, appears to be based mainly on fears being fanned
rather than facts being aired. While it is no small matter
to receive dangerous accused terrorists in any district,
and must be treated with the utmost seriousness,
detaining accused and convicted terrorists in U.S.
prisons has been done on a continuous basis since at
least the early 1990s without harm to the surrounding
communities. Nor are the accused terrorists in
Guantdnamo a breed apart from the terrorists who have
been detained and remain detained in the United
States. Certainly, Guantdnamo detainees such as Khalid
Sheikh Mohammed and Ramzi bin al-Shibh are infa-
mous accused terrorists, but we believe they are no
more threatening by their potential presence in a U.S.
prison than Ramzi Yousef; the “Blind Sheikh” Omar
Abdel Rahman; the “Millenium Bomber” Ahmed Res-
sam; Wadih el-Hage, one of the U.S. Embassy bombers;
the “Shoe Bomber” Richard Reid; Zacarias Moussaoui;
and Ali Saleh Kahlah al-Mari, all of whom were held in
custody in U.S. prisons in various parts of the country
before their convictions and are serving their sentences.
Some of these defendants have already been incarcer-
ated for approximately fitteen years. See in Pursuit of
Justice, at 14-17. Therefore, there seems to be little
empirical basis for treating the prospect of Guantanamo
detainees being transferred to facilities in the United
States as creating a security problem for which there is
no precedent or past experience to guide our govern-
ment officials.

Human Rights First



242

In Pursuit of Justice: 2009 Update 49

X.

Conclusion

In the year since In Pursuit of Justice was released, the
dread specter of terrorism continues to blight societies
and afflict people around the globe. On a daily basis,
the U.S. government confronts the challenge of re-
maorseless extremists seeking to unleash horror on our
citizens and our land. Our country has deployed a broad
array of its powers—military, intelligence, diplomatic,
economic, cultural, and law enforcement—to combat
this threat.

It may well be that the struggle against terrorism will be
the defining conflict of this generation. This is not simply
because of the threat it poses to our country but
because of the threat it poses to our national character.
That terrorism must be met with an iron resolve cannot
be disputed, but terrarism’s unconventional nature has
caused us to question how our Nation channels that
resolve. Regarding our Nation's criminal justice system,
there continues to be vigorous debate about creating
new systems for accused terrorists. Some have argued
for a “national security court”—with untested rules and
procedures—to be used to try suspected terrorists,
according them a different form of due process than
other defendants at the bar of American justice. Simi-
lary, some argue that, for the sake of our safety,
suspected terrorists need to be able to be detained
without being charged—by any measure a profound
change to the nature of our legal system. Well-
intentioned people can argue these issues with passion
and force, but it cannot be argued that these proposed

steps would not change the character of our criminal
justice system.

In the past year, our country has learned that new
systems, such as the Guantdnamo military commis-
sions, are more easily conceived than carried out. And
in fact, wrong choices not only fail to meet their objec-
tives, but they can affirmatively damage our Nation's
standing in the world. When we damage our moral
standing in the world, we risk increasing the danger to
our Nation. Yet in the past year, while new systems have
failed and new “fixes” have been floated, the criminal
justice system has continued to build on its long record
of being an effective and fair tool for incapacitating
terrorists. The evidence collected in this 2009 Report
confirms what was demonstrated in /n Pursuit of Justice;
that is, that the justice system, while not perfect,
continues to adapt to handle all manner of terrorism
prosecutions without sacrificing our national secutity
interests or our commitment to fairmess and due
process for all. As we move forward, using all our
available military, intelligence, diplomatic, and eco-
nomic resources, we should continue with confidence to
call upon the criminal justice system as a potent tool to
combat terrorism and to demonstrate the character of
American justice.
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Endnotes

* available at http:/ /www. humanrightsfirstinfo/pdf/ 08052 1-USLS-pursuit-justice. pdf. In Pursuit of Justice is also referred to herein as the “White
Paper.” In this 2002 Report, page number references to the White Paper are to the version available at the link above.

2 Review and Disposition of Individuals Detained at the Guantdnamo Bay Naval Base and Closure of Detention Facilities. Exec. Order No. 13,492, 74
Fed. Reg. 4,897 (Jan. 22, 2009); Review of Detention Policy Options, Exec. Order No. 13.493, 74 Fed. Reg 4,901 (Jan. 22, 2009).

3 See Barack Obama, U.8. President, Statement of President Barack Obama on Military Commissions (May 15, 2009), avaifable at
http://www.whitehouse. gov/the_press_office/ Statement-of-President-Barack-Obama-on-Military-Commissions; Barack Obama, U.S. President,
Remarks by the President on National Security (May 21, 2009), avaifable at http://www.whitehouse.gov/the_press_office/Remarks-by-the-President-
On-National-Sesurity-5-21-09.

* Remarks by the President on National Security (May 21, 2009).

5 Compare The Constitution Project, Liberty and Sec. Comm. & Coalition to Defend Checks and Balances. A Cntigue of “National Security Courts” (June
23, 2008), available at http://www.constitutionproject.org/ pdf/ Critique_of_the_National_Security_Courts.pdf (arguing in favor of capability of crimi-
nal justice system to handle terrorism cases): Hon. Leonie Brinkema, Address at the Am. U. Washington College of Law/Brookings Institution
Conference: "Terrorists and Detainees: Do We Need A New National Security Court,” (Feb. 1, 2008), audio available at http:/ /www.wel.american.edu/
podeast/ audio/20080201_WCL_TAD.mp3 (same); with Kevin E. Lunday & Harvey Rishikof, Due Process Is a Strategic Choice: Legitimacy and the
Establishment of an Article Iii National Secunity Court, 39 Cal. W. Intl LJ. 87 [2008) {arguing in favor of national security courts); Jack Goldsmith,
Long-Term Terronst Detention and Our Nationa! Secursity Court, (Series an Counterterrorism and American Statutory Law, Warking Paper No. 5, 2009),
available at http://www.brookings.edu/~/medis/files/ rc/ papers/ 2009/0209_detention_goldsmith/0209_dstention_goldsmith.pdf (same); Benja-
min Wittes, Law and the Long War: The Future of Justice in the Ae of Terror (Penguin Press 2008) (same); Amos N. Guiora & John T. Panry, Light at
ithe End of the Pipeline?: Choosing a Forum for Suspected Terrorists, 156 U. Pa. L Rev. PENNumbra 356 (2008) (same). In a forthcoming symposium
essay, Professor Robert Chesney concludes that many of the leading criticisms of the capability of the criminal justice system regarding terrorism are
overstated, but notes “three sets of procedural safeguards that do tend to limit the reach of the criminal justice system in comparison to existing or
proposed alternatives” and discusses “modest steps Congress might take to optimize the criminal justice system for the task of prevention-oriented
prosacution.” Robert M. Chesney, Terrorism, Criminal Prosecution, and the Preventive Detention Debate (working draft) at 2, fortheoming, S, Tex, L
Rev., available at http://papers.ssrn.com/sol3/ papers.cfm?abstract_id=1306733. For a useful summary and trenchant eriticue of national-security-
court proposals, see Stephen | Viadek, The Case Adainst National Security Courts, 45 Willamette L. Rev. 505 (2009). Benjamin Wittes and Colleen A,
Peppard of the Brookings Institution have recently issued a detailed procedural blueprint for new statutory detention authority that would supplement.
existing legal grounds for detaining alleged terrorists. See Benjamin Wittes & Calleen A. Peppard, Designing Detention: A Model Law for Terrorist
Incapacitation (Governance Studies at Brookings 2009), available at http:/ /www.brookings.edu/~/media/ Files/ rc/ papers/ 2009/
0826_detention_wittes/0826_detention_wittes. pdf. We summarize the Wittes/Peppard proposal below in note 33

Even with the Obama Administration’s effort to develop a military commission system that will withstand constitutional challenge, there appear to be
divisions over the extent to which detsinees must be afforded constitutional rights. For example. it has been reported that based on legal guidance
issued by the Department of Justice’s Office of Legal Counsel, detainees have a constitutional right to protection against the use of statements taken
thraugh coercive interrogations. See Jess Bravin. New Rift Opens Over Rights of Detainees, Wall St. )., June 29. 2009, at Al, available at
http://online. wsj.com/article_email /SB124623153856886179-IMyQj AXMDIBNDI20DIyMzgxWj.him: David Johnston, New Guidance fssued on
Military Trials of Detainees, N.Y. Times. June 29, 2009. at A14, online version available at http://www.nytimes.com/2009/06/29/us/29gjtmo.html.
That view, however, is reportedly not shared by the Department of Defense. See Bravin, New Rift Opens Over Rights of Detainees.
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Ths reported in the White Paper, there were 107 terrorism cases filed and 257 defendants charged between September 11, 2001, and December 31.
2007. See In Pursuit of Justice, at 23.

8 Consistent with this approach, we have treated the cases filed against Ali Saleh Kahlah al-Marri as a single case for statistical purposes. The gavemn-
mentinitially filad charges against al-Marri in 2003 in the Central District of Illinois, but moved to dismiss the charges in order to transfer al-Marri to
military custody. Al-Marri v. Pucciarelfi, 534 F3d 213, 219 (4th Cir. 2008); see also In Pursuit of Justice, at 73. In February 2009, al-Marri was
transferred from military custody back into the criminal justice system, and the government filed new charges against him. See Indictment, United
States v. al-Matn, No. 09-¢r-10030 (C.D. Ill. Feb. 26, 2009) (Dkt. No. 3). We have treated these two prosecutions as a single case in our quantitative
analysis. For further explanation of the procedural history regarding al-Marri, see infra at 14, 20-21.

Similarly, we have treated the prosecutions of Khalil Ahmed and Zubair Ahmed as a single case in our data set. In 2007, the government charged the
Chicago cousins and three co-defendants with conspiring to murder or maim American military forces abroad. See Superseding Indictment, United
States v. Amawi, No. 06-cr-007 19 (N.D. Ohio Feb. 7, 2007) (Dkt No. 186). On December 13 2007, a grand jury separately indicted the Ahmed
defendants for conspiracy and material support offenses that included or arose from conduct charged in the Amawi indictment, but also included
broader conduct. See Indictment, United States v. Ahmed. No. Q7-¢r-00647 (N.D. Ohio Dec. 13, 2007) (Dkt. No. 1). The government maved to
dismiss the Ahmed defendants from the Amawi case in arder to proceed against them in the separate indictment, which the court granted. See Order,
Amawi (N.D. Ohia Dec. 27, 2007) (Dkt. Na. 525). We view these prosecutions as a single case for purposes of our quantitative analysis,

2 Because we have re-evaluated the data going back to September 11, 2001, there are slight changes in histarical data for same years as compared to
the data that was presented in the White Paper.

01 the white Paper, we reported that 203 defendants were arrested and subjected to a bail determination in cases filed between September 11,
2001, and December 31, 2007, and that 139 of these defendants were detained while 70 defendants were released on conditions, See In Pursuit of
Justice, at 24.

1 We have not counted the charges as "resolved” where they were dismissed prior to arrasignment because we do not believe useful inferences about the
efficacy of the justice system can be drawn from the dismissal in this circumstance, There are two such cases in the overall data set, First, the govem-
ment dismissed the charges against Habis al-Saoub in United States v. Battie after al-Saoub was killed in Afghanistan but before he was arraigned in
court. See Order, No. 02-0r-00399 (D. Or. July 1, 2004) (Dkt. No. 430); Fed. Bureau of Investigation, The Portland Division: A Brief History,
http://portland. foi.gov/history.him (last visited July 23, 2009). This outcome, commonly known as a “death nolle,” doss not in our view provide any
useful way to assess the success of the prosecution. Secand, the government dismissed the charges against an orpanization called Hamza, Inc. in
United States v. Ranjha after the individual defendants pled guilty but before Hamza. Inc. was arraigned. See Docket, 07-er-00239 (D. Md.). Again,
the dismissal prior to arraignment does not in our view provide meaningful information about the success or failure of the prosecution, especially
because Hamza, Inc. was a corporation rather than an individual.

2 In the White Paper, we reported that 97 defendants still had charges pending while all charges were resolved for 160 defendants, See In Pursuit of
Justice, at 26.

¥ The 19 dafendants for whom all charges were resolved by acquittal or dismissal are the following: Abdullahi Jama Amir, United States v. Abdoulah, No.
01-cr-03240 (S.D. Cal.); Sameeh Taha Hammoudeh, United States v. al-Anan, No. 03-cr-00077 (M.D. Fla.); Ghassan Zayed Ballut, United States v.
al-Arian, No. 03-¢r-00077 (M.D. Fla.); Sami Omar al-Hussayen, United States v. al-Hussayen, No. 03-¢r-00048 (D. Idaho); Benevolence International
Foundation Inc.. United States v. Arnaout, No. 02-¢-00892 (N.D. IIl.) and United States v. Benevolence International Foundation Inc., No, 02-cr-
00414 (N.D. lll.); Osama Awadallah, United States v. Awadallah, No. 01-¢r-01026 (S.D.N.Y.); Naudimar Herrera, United States v. Batiste, No. 06-¢r-
20373 (S.D. Fla.); Lyglenson Lemorin, United States v. Batiste, No. 06-¢r-20373 (S.D. Fla.); Enaam Amout, United States v. Benevalence interna-
tional Foundation Inc., No. 02-¢r-00414 (N.D. IIl.); Isahn Elashi, United States v. Elashi, No. 02-cr-00052 (N.D. Tex.); Farouk Ali-Hammoud, United
States v. Koubriti, No. 01-0r-80778 (E.D. Mich.); Abdel llah Elmardoudi, United States v. Koubriti, No. 01-¢r-80778 (E.D. Mich.); Youssef Megahed,
United States v. Mohamed, No. 07-cr-00342 (M.D. Fla.); Samir al-Monla, tnited States v. Mubayyid, No. 05-cr-40026 (D. Mass); Abdur Rashid,
United States v. Rahimi, No. 03-cr-00486 (S.D.N.Y.): Shah Wali. United States v. Rahimi, No. 03-cr-00486 (S.D.N.Y.); Sabri Benkhala, United States
v. Royer. No. 03-cr-00296 (E.D. Va.); and Caliph Abdur-Raheem, United States v. Royer, No. 03-cr-00296 (E.D. Va.). In Mubbayid. al-Monla was
convicted at trial of tax and false statement offenses. After trial, the district court found that the govemment had presented “substantial evidence at
the trial that all three defendants supported and promoted jihad and the mujahideen, that is, religious-based violence and people who engage in it,
through newsletters, financial donations, lectures and otherwise,” but the court granted al-Monla's motion for judgment of acquittal on grounds that
the prosecution was barred by the statute of limilations. See Tr. of Hr'g at 5, Mubayyid (D. Mass. June 3, 2008) {Dkt. No. 53€). The government has
appealed the trial court's decision.
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In preparing this 2009 Report, we determined that the White Paper erroneously included one defendant, Habis al-Saoub, in the list of defendants for
whom all charges were resolved by acquitlal or dismissal. See fn Pursuit of Justice, at 150 n.127. As noted above, al-Saoub was never arraigned and
the charges against him were dismissed following his death in Afghanistan. See supra note 11.

% In some instances, including Benkhata and Arnaout. the subsequent charges are based on terrorism and are thus included in our data set. See United
States v. Benkhala, No. 08-¢r-00009 (E.D. Va.); United States v. Amaout, No. 02-cr-00892 (N.D. IIL.). In other cases, however, the subsequent
prosecutions do not meet our criteria for a demonstrated link to allegations of Islamist terrorism and thus are excluded from the data set, even though
they resulted in the defendant's conviction and imprisonment or removal. See United States v. Hammoudeh, No. 04-cr-00330 (M.D. Ra.); United
States v. Elmardoudi, No. 06-¢r-00262 (D. Minn.). In another case. the government abtained a conviction at trial but the conviction was overturned on
appeal because the Fifth Circuit determined that the government was barred from prosecuting the defendant as a result of an earlier conviction and
puilty plea. See United States v. Efashyi, 554 F.3d 480 (5th Cir. 2008),

*® For example. the govemnment reportedly commenced removal procesdings against Youssef Megahed and Lyglenson Lemorin soon after their acauittals
on terrorism charges. See Damien Cave, Cleared of Terrorism Chardes, but Then a Tardet for Deportation, N.Y. Times, June 4, 2009, at AO1, online
version available at httpi/ /www.nytimes.com/2009/06/04/ us/O4terror.html: Peter Whoriskey, Man Acquitted in Terror Case Faces Deportation.
Wash. Post, Mar. 2, 2008, at AQ3, available at hitp://www.washingtonpost com/wp-dyn/ contenl/ article/2008/03/01/AR2008030101 586.html.

® Sentencing data for the White Paper can be found in in Pursuit of Justice at page 286,

i the White Paper, we reported that 23 defendants had been convicted of violating 18 U.S.C. § 1001. Since the White Paper's publication, two
defendants have had their convictions for this offense vacated or dismissed by the court. See United States v. Elashyi, 554 F.3d 480 (5th Cir. 2008)
(vacating defendant's conviction where prosecution ran afoul of prior plea agreement with defendant); See Tr. of Hr'g, Mubayyid (D. Mass. June 3,
2008) (Dkt. No. 536) (granting al-Monla's motion for judgment of acquitlal).

8 1he govemnment's continued reliance on § 23398 is hardly surprising, as “[t]he DQJ counterterrorism enforcement manual describes 2339B as 'the
closest thing American prosecutors have to the crime of being a terrorist.” Andrew Peterson, Addressing Tomarrow’s Terrorists, 2 ), Nat'| Security L. &
Pol’y 297, 301 (2008) (quoting Jeffrey A, Breinholt, Counterterrorism Enforcement: A Lawyer's Guide 264 (U.S. Dep't of Justice Office of Legal Educ.
2004)).

2 The fifteen-year maximum likely represents a negotiated capped exposure that reflects the unusual history and circumstances of al-Mani's case.
Indead, if the court credits al-Marri's time in military detention against his sentence, his sentence may be less than fifteen years, Cf. Kirk Semple,
Padilla Gets 17-Year Term for Role in Conspiracy, N.Y. Times, Jan. 23, 2008, at A14, oniine version available at http:/ /www.nytimes.com/ 2008/
01/22/us/22cnd-padilla.html {noting that sentencing judge “gave Mr. Padilla credit for time served during his 3 1/2-year detention in a South
Carolina military brig”). The financial fraud, false identity, and false statements crimes with which al-Marri was originally charged, and which also
exposed him to subslantial penalties, see Indictment. United States v. al-Marri, No. 03-cr-00094 (S.D.N.Y. Jan. 22, 2003) (Dkt. No. 4), were dis-
missed with prejudice at the government's request, see Order, United States v. al-Marr, No. 03-¢r-10044 (C.D. IIl. June 23, 2003) (Dkt. No. 16),
when al-Marri was transferred into military custody approximately one month before his original criminal trial was scheduled ta begin in 2003. See
Scheduling Order, al-Marri (C.D. Ill. May 29, 2003) (Dkt. No. 7) (setting trial for July 21, 2003). Thus, those charges were no longer viable when al-
Marri was returned to the criminal justice system in 2003. Itis, therefore, possible that al-Marri's ultimate sentence will be less than it might have
been had he been expeditiously prosecuted on the original charges that were filed against him 2002, Had the government done so, it still could have
later begun a separate prosecution on material support charges, and al-Marri might well have faced an aggregate sentence longer than the one he is
currently facing,

B Available at http:/ /www.usdoj. gov/ opa/pr/2009/January/ 09-nsd-04 1. html,

2 The words “physical asset” no longer appear in the statutory definition of material support. 18 U.S.C. § 2339A(b)(1); see also Intelligence Reform and
Terrorism Prevention Act of 2004, Pub. L 108-458, § €603(b), 118 Stat 3638 (2004) (eslablishing most recent formulation of definition).

22 Based on our research, both the case law and legislative history discussing the material support statutes are silent as to the applicability of these
terms to the circumstances of Abu Jinaad's case. It is true that the Ninth Circuit has found the terms “service” and “specialized knowledge"” (when
used, as here, in a non-scientific or technical way) to be unconstitutionally vague as part of the definition of material support in § 2339B. Humanitar-
ian Law Project v. Mukasey. 509 F.3d 1122, 1135-3¢ (3th Cir. 2007), amended and superseded, 552 F.3d 916 (2th Cir, 2009), Other courts,
however, have held that the Ninth Circuit's vagueness ruling would not render those terms unconstitutional when applied in a § 2339A prosecution—
like Abu Jihaad's—because of § 2329A’s more robust mens rea requirement. See, e.4., Amawi, 545 F. Supp. 2d at 684 (siting United States v. Abdi,
498 F. Supp. 2d 1048, 1058 (S.D. Ohio 2007)).
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2 Some may view the Abu Jihaad decision as an example of the problems that arise in the Article Il system. whether due to a gap in the statutory
arsenal deployed ar due to the decisions of the independent juries or judges who are the lifebload of the system. However, as already discussed, Abu
Jihaad was convicted on another count that clearly coverad his conduct, and Congress may address any gap in the statute, New systems, without the
maturity and breadth of statutes of the Article Il system, although intended to ease the government's burden, are not necessarily an improvement and
have proven unpredictable in ways that have discouraged their proponents. For example, in one of only three military commission convictions that
came out of Guantdnamo, that of Salim Ahmed Hamdan, Bin Laden's former driver, the results were not only lackluster but controversial in ways that
would not have oceurred in an Article lll prosecution. Specifically, on August 6, 2008, Hamdan was acquitted on both conspiracy speoifications, and
was acquitted on three of eight material support specifications. See Press Release, U.S. Dep't of Defense, Detainee Convicted of Terrorism Charge at
Military Commission Trial (Aug, 6, 2008), available at http://www.c mil/releases/relea releaseid=12118; see also William Glaber-
son. Panel Convicts bin Laden Driver in Spiit Verdict, N.Y. Times, Aug, €, 2008, at Al, available at
http://www.nytimes,com/ 2008,/ 08/07 / washington/O7gitmo.htm|. Moreaver, before trial the presiding military judge had rejected a motion to dismiss
the material support charges on grounds that they violated the Ex Post Facto Clause, see Ruling on Motion to Dismiss (Ex Post Facto), United States v.
Hamdan (Mil. Comm’n July 14, 2008), but the validity of the material support charges was likely to be a signficant issue on appeal, see Glaberson,
Panel Convicts bin Laden Driver in Spiit Verdict. That critical issue was never reached because of ancther controversial event the day after Hamdan's
conviction: Hamdan received a sentence from a jury of military officers of only five and a half years, far less than he almost certainly would have
received had he been convicted in an Article Il court See Press Relesse, U.S. Dep't of Defense, Hamdan Sentenced to 66 Months (Aug. 7. 2008),
available at http://www.defenselink.mil/ releases/ release. aspx?releaseid=12128. Because the military judge then awarded him credit for his time in
custody, Hamdan faced anly six months in custady before he would be remaved from the United States. This sentence was viewed as an absurdly
lenient one by many who had been defenders of the military commission system. See, e.d., Andrew McCarthy, Hamdan's Disgraceful Sentence, Nat|
Rev. Online, Aug, 7, 2008, http,// comer.naticnalreview. com/ posty 2=MzE2YTMyZ WRmNTVm NmUzM2YyZTk ANDewNzk 30DhmQDI= (calling the sen-
tence “the worst sentence | have ever heard of” and pointing out that in comparison “[civilian court] judges . . . have shown they take terrorism
seriously—they have routinely sentenced lesser players than a personal aide to bin Laden . . . to 30 and more years.”) Before he completed his sen-
tence, in November 2008, Hamdan was transported to Yemen. See Press Release, U.S, Dep't of Defense, Detainea Transfer Annouced (Nov, 25,
2008), available at http./ / waw. mil/ releases/ release. aspx?Preleaseid=12372; Josh White & William Branigin, Hamdan to be Sent to
Yemen, Wash. Post, Nov, 25, 2008, at A1, availabie at http://www.washingtonpost. com/wp-
dyn/content/article/ 2008/ 11/24/AR2008112403159 html

2 pvailable at http://www.nytimes.com/ 1986/ 11/03/world/stoning-of-afghan-adulterers-some-go-to-take-part-others-just-to-watch. html.

2% pvailable at http://www.washingtonpost. com/wp-dyn/ content/ article2007 /09/ 23/ AR2007092900508. himl.

= http:/ /edition.cnn.com/ 2008/ WORLD/ asiapeff 08/ 20/ pakistan.blast/index html.

27 pvaitable at http:// www.unodc.org/ pdf/ research/ Afghanistan_Opium_Survey_2007. pdf.

28 pvaitable at http:// www.washingtonpost.com/wp-dyn/ content/article/ 2006/ 12 /01/AR2006120101654.html.

2 pvailable at http:// www.washingtonpost.com/wp-dyn/ content/article/ 2008/ 12/22/AR2008122202359.html.

30 The United Nations report provides some history regarding the Taliban’s history with heroin production:

[T]he Taliban are again using opium to suit their interests. Between 1996 and 2000, in Taliban-controlled areas 15,000 tons of opium were pro-
duced and exported—the regime's sole source of foreign exchange at the time. In July 2000, the Taliban leader, Mullah Omar, argued that opium
was against Islam and banned its cultivation (but not its export). In recent months, the Taliban have reversed their position once again and started
to extract from the drug economy resourees for ams, logistics and militia pay.

United Nations Office on Drugs and Crime, Afghanistan Opium Suvey 2007, at iv,

31 Other recent cases in which the narco-terrorism statute was not invoked, presumably because the conduct occurred prior to the enactment of the
statute, have also involved the prosecution of Afghan heroin traffickers who were linked to the Taliban. See Indictment, United States v. Rahimi, No.
03-0r-00486 (S.D.NY. Apr. 17, 2003) (Dkt. No. 35); Indictment, United States v. Noorzai, No. 05-cr-00019 (S.D.N.Y. Jan. 6, 2005) (Dkt No. 1). Baz
Mohammad was the first defendant ever extradited to the United States from Afghanistan and was convicted upen his plea of guilty and sentenced to
188 months imprisonment. Judgment as to Baz Mchammad, Rahimi (S.D.N.Y. Oct 11, 2007) (Dkt. No. 253); see also Press Release, U.S. Att'y
$.D.N.Y, Heroin Kingpin—First Defendant Ever Extradited From Afghanistan—Sentenced in Manhattan Federal Court to Over 15 Years in Prison (Ot 5,
2007), available at http:/ /www.usdoj. gov/ usac/nys/ October07/bazmat i pdf. Mohammad's ¢ ion was
closely aligned with the Taliban and supported them financially through his organization's heroin trafficking which was extensive in the United States.
Superseding Indictment as to Baz Mohammad at 1-3, Rahimi (S.D.N.Y. Qct. 20, 2005) (Dkt. No. 161). In return, the Taliban provided Mohammad's
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organization with protection for its opium crops, heroin laboratories, drug-transportation routes, and members and associates, /d. at 3. Indeed,
Mohammad reportedly tald co-conspirators that selling herain in the United States was a “jihad” because it killed Americans and took their money. /d.
at9.

In Noorzai, the defendant was convicted at trial on narcotics trafficking charges, see Jury Verdict, Noorzai (S.D.N.Y. Sept. 23, 2008), and on April 30,
2009, he was sentenced to life imprisonment, see Judgment, Noorzai (S.D.N.Y. Apr. 30, 2009) (Dkt. No. 178). Interestingly, Baz Mohammad testified
against Noorzai, and in addition to detailing Noorzai's heroin operations, Mohammad testified that he had been told that Noorzai was a member of the
Taliban's ruling shura council. Gov't's Sentencing Letter at 2-3, Noorzai (3.D.N.Y. Feb. 20, 2009) (Dkt. No. 166). Further, according to the govermnment,
Noorzai had admitted that he had provided weapons and “400 fighters” ta the Taliban, {d. at 8 Unlike Mohammad, Noorzai was not extradited but
rather was lured to the United States to demonstrate that he had valuable information which could assist the United States in Afghanistan and else-
where in combating terrarism. See Bill Powell, The Strange Case of Haji Bashar Noorzai, Time, Feb. 19, 2007, at 28, online version available at

http:/ /www. time.com/time/magazine/article/0,8171,1587252,00.html. After reportedly being debriefed for days, he was told he could not retum to
Afghanistan and was placed under arrest. See id.

2 According to recent reports, the United Stat: shifting its drug policy in Afghanistan away from the eradication of opium poppy fields, which had
largely proved unsuccessful, and toward interdiction of drug supplies into and out of Afghanistan, as well as the prosecution of the traffickers and even
corrupt govemment officials. See Rachel Donadio, U.S. Plans New Course for Antidrug Efforts in Afghanisian, NY. Times, June 27, 2009, at A12,
available at http://www.nytimes.com/2009/06/28/world/ asia/28holbracke. html. This new policy may lead to an increase in the number of prosecu-
tions under 21 U.S.C. § 960a.

B for example, Professor Jack Goldsmith argues that the debate over whether to preventively delain suspected terrorists is “largely a canard” and that
the debate should focus on the legal framework deseribing hiow preventive detention should occur. See Jack Goldsmith, Long-Term Terrorist Detention
and Our National Security Court 2 (Series on Counterterrorism and American Statutory Law, Working Paper No. 5, 2009), available at
http:// www. brookings.edu/~/ media/ files/rc/ papers/ 2009/ 0209_detention_goldsmith/0209_detention_goldsmith.pdf, Concluding that the federal
courts for the District of Columbia are already de facto national security courts—by virtue of the extensive Guantdnamo Bay litigation laking place
there—Goldsmith argues that Congress should enact procedures to govern the detention of terrorism suspects. See id.; see afso Amos N, Guiora,
Military Commissions and National Security Courts After Guanténamo, 103 Nw. U. L. Rev. Colloguy 199 (2008); Kevin E. Lunday & Harvey Rishikof,
Due Pracess Is a Strategic Choice: Legitimacy and the Establishment of an Article Iif National Security Court, 39 Cal. W. Int| LJ, 87 (2008).

In a detailed proposal issued in June 2009, Benjamin Wittes and Colleen Peppard of the Brookings Institution laid out proposed legislation that would
establish a scheme for long-term, court-supervised detention of alleged terrorists outside the criminal justice system, the law of war, or any other
established legal framework. See Benjamin Wittes & Colleen A. Peppard, Designing Detention: A Mode! Law for Tenrorist Incapacitation {Govemance
Studies at Braokings 2009), available at http:/ /www brookings.edu/~/media/Files/rc/ papers/2008/0626_detention_wittes/
0626_detention_wittes.pdf. Wittes and Peppard propose that, as a complement to its law-of-war and criminal detention powers, the govemment be
allowed to preventively detain any person who is neither a U.S. citizen nor a legal U.S. immigrant, if the President reasonably believes that the person
is (1) “an agent of a foreign pawer” as that term is defined in FISA, (2) “apainst which Canpress has authorized the use of force,” and (3) “the actions
of the [person] in his capacity as an agent of the foreign power pose a danger both to any person and to the interests of the United States.” /d. at 6-
13, 16; see also id. at 29-31 (Sections 3(a) and 4(b) of proposed legislation, setting forth criteria for datention). If the govemment wished to detain
the person for mare than fourteen days, it would have to seek approval from the U.S, District Court for the District of Golumbia in an adversarial
prooceeding; the court could authorize further detention for no more than six months, after which the government could petition the court for an exten-
sion of the detention period for up to six additional months, and so on, (. at 15-16, 20, 30-37. The detention authority would “sunset” after three
years in order to force Congress to reexamine the efficacy of the authority in deciding whether to reauthorize it. fd. at 21, 38

34 See, e.g., Stephen |. Vladeck, The Case Against National Security Courts, 45 Willamette L. Rev. 505 (2009), see aiso The Constitution Project, Liberty
and Sec. Comm. & Coalition to Defend Checks and Balances, A Critique of “National Security Courts” (June 23, 2008); Deborah Pearlstein. We're Al
Experts Now: A Security Case Against Security Detention, 40 Case W. Res. J. Int| L. 577 (2009).

% See In Pursuit of Justice, at 7-8, 65-75; see also The Constitution Project, A Critique of “National Security Cotirts”.

€ Under the Bush Administration, the government also asserted that the detentions of Guantanamo detainees were justified by the President's Article I
powers as Commander-in-Chief, but the government appeared to abandon its Article Il argument in litigation after President Obama took office. See
Hamlily v. Obama, 616 F. Supp. 2d 63, 66 n.1 (D.D.C. 2009).

37 pvaitable at http://www.washingtonpost. com/wp-dyn/ content/article/ 2009/02/27/AR2002022701€92.html.
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38 This tangled series of events bears an uncanny resemblance to the gyrations of the Paditla litigation, which are discussed at length in In Pursuit of
Justice. See In Pursuit of Justice, at 72-73. In Padifia, the govemment initially held the defendant as a material witness under the criminal justice
system; it then designated him as an “enemy combatant” and moved him inta military detention; and then, with Supreme Court review looming, the
govemment indicted the defendant and transferred him back to the criminal justice system, where he was convicted of serious crimes. See id. As with
Padilia. the government's decision to return al-Marri to the criminal justice system put an abrupt end to the Supreme Court litigation and left us without
any further guidanee from the Court on whether law-of-war detention extends broadly to persons captured in the United States,

3 |t remains unclear whether Boumediene autharizes prisoners held outside the United States at locations other than Guantanamo to commence habeas
corpus litigation in the United States, In one case brought by detainees at Bagram Airfield in Afghanislan. Judge John Bates of the U.S, District Court
for the District of Columbia held that certain of the prisoners being held at Bagram could indeed challenge their detention via habeas corpus litigation
in the United States. See al-Magaleh v. Gates, 604 F. Supp. 2d 205, 208-09 (D.D.C. 2009). The court applied the “practical, functional analysis . . .
mandated in Boumediene,” id. at 232, to each habeas petitioner, inquiring into: “(1) the citizenship and status of the detainee and the adequacy of
the process through which that slatus determination was made: (2) the nature of the sites where apprehension and then datention took place; and (3)
the practical obstacles inherent in resolving the prisoner's entitlement to the writ." id. at 214-15 {(quoting Boumediene, 128 S. Ct. at 2259, Judge
Bates concluded that detainees moved into Afghanistan are materially no different than those moved into Guantinamo Bay, and are equally entitled
o habeas review—unless the detainees in question are Afghan citizens. fd. at 231, For Afghans being held in their own country, the possibility of
friction between the U.S. judiciary and the Afghan government proved too much of a “practical abstacle” to allow judicial review of detention. id. at
229-30. Judge Bates has since stayed his ruling and granted the government |eave for an interlocutory appeal to the D.C. Circuit. A-Magaleh v. Gates,
--- F. Supp. 2d ---, No. 06-cv-01669, 2009 WL 1528847, at #5 (D.D.C. June 1, 2009). Given the controversial nature of the issue and the uncertainty
over the proper application of the Boumediene standard, it is dlear that the scope of Boumediene will continue to be debated in appellate courts and
perhaps, eventually, the Supreme Court as well.

“nalater partion of the apinion, Judge Bates also held that the AUMF autharizes detention of those who “committed a belligerent act,” noting that this
language covers “any person who has directly participated in hostilities,” Hamiily, 616 F. Supp. 2d at 70 (interal quotations omitted). Judge Bates
held, however, that the govemment does not have authority to detain those who “directly supported hostilities.” /. at 77,

'"Judge Bates concluded that the concept of “support” “evidences an importation of principles from the criminal law context” but “is simply not
authorized by the AUMF itself or by the law of war.” Hamfily, 616 F. Supp. 2d at 76.

2 pvailable at http:// www.whitehouse.gov/the_press_office/ Remarks-by-the-FPresident-On-National-Security-5-21-09.

2 At trial, the district court em ployed the silent witness rule, an evidence presentation technique that limits disclosure of evidence to the judge, jury.
counsel, and witnesses—and not the public. See in Pursuit of Justice, at 8€. The Fourth Circuit expressed no opinion about whether the use of the
silent witness rule would have been proper if the defendant had been provided unredacted copies of the documents. Abu Afi, 528 F.3d at 255 n.22,

“Aval!ab/s at hitp:// article.nationalreview.com/?g=ZDQyY| EzMTg3ZDBjZTA4MzExN] U LMTE2MzkwY TRIMTc=.

#* On May 15, 2009, President Obama announced the reform and continuation of the military commission process at Guantanamo Bay, Cuba. Press
Release, Office of the White House Press Secretary (May 15, 2008). In deciding to reform rather than abandon the military commissions, President
Obama was reportedly influenced by top national security aides who argued that major legal hurdies existed to prosecuting certain detainess in civilian
courts, including un-Mirandized slatements taken by the FBI in 2006 or 2007. See Michael D. Shear & Peter Finn, Obama to Revamp Miiitary Tribu-
nals, Wash, Post, May 16, 2009, at A1, available at htip://www.washingtonpost. com/wp-
dyn/content/article/ 2009/05/15/AR200205150177 1.html; Carol ). Williams & Julian E. Barnes, Critics Pounce on Obama’s Tribunal Plan, Chi. Trib.,
May 17, 2009, at C23, anline version available at http.//www.chicagotribune, com/news/ nationwaorld/ chi-military-
tribunals_bdmay17,0,1837831.story; Evan Perez, Miranda Issues Cloud Gitmo Cases, Wall St )., June 12, 2009, at Ad, available at
http://online.wsj.com/article/ $B124476465967008335.htm|

46See also Tr. of Combatant Status Review Tribunal Hr'g for ISN 10014 at 4-5, 7-9 (Mar. 12, 2007) (Walid Bin Attash. through personal representative,
generally agreeing with the government's allegations concerning his participation in the attacks on the USS Cole and admitting that he "put together
the plan for the operation a year and a half prior to the operation”).

The Supreme Court has held that failure to provide a Miranda warning in advance of an incriminating statement did not necessarily invalidate & later
statement given after a Miranda waming was properly administered. Efstad, 470 U.S. at 314. The Court's ruling in that case, however, was predicated
at least in part on the prior statement not being coerced. id. at 315, As the Court explained, “absent deliberately coercive or impraper tactics in
obtaining the initial statement, the mere fact that a suspect has made an unwarned admission does not warrant a presumption of compulsion. A
subsequent administration of Miranda warnings to a suspect who has given a voluntary but unwamed statement ordinarily should suffice to remove the
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conditions that precluded admission of the earlier statement. In such circumstances. the finder of fact may reasonably conclude that the suspect
made a rational and intelligent chaice whether to waive ar invoke his rights.” fd. at 314. The Supreme Court later elabarated on when a prior statement
taken in violation of Miranda was separate enough from a subsequent statement given after a Miranda warning to render the latter admissible. Seibert,
542 U.S. at 615. The Court explained that several factors may determine whether Miranda wamings delivered in between slatements “could be
effective enough to accomplish their object,” including "the completeness and detail of the questions and answers in the first round of interrogation,
the overlapping content of the two statements, the timing and setting of the first and the second, the continuity of police personnel, and the degree to
which the interrogator's questions treated the second round as continuous with the first.” id.

* Ihe administration of Miranda warnings to accused ferrorists captured outside the United States has also sparked political controversy, On June 18,
2009, the House Permanent Select Committee on Intelligence approved an amendment to prohibit the use of funds to provide Miranda wamings to
terrorists captured abroad. See H.R. Rep. No. 111-188, at 37 (2009) (recommending passage of Intelligence Authorization Act far Fiscal Year 2010,
Section 504 of which would prohibit any “funds authorized to be appropriated by this Act’ from being usad to provide Miranda warnings to any non-
U.S. person located outside the United States who is “(1) suspected of terrorism, assaciated with terrorists, or believed to have knowledge of terrorists:
or (2) a detainee in the custody of the Armed Forces of the United States”); see also Press Release, U.S. House of Representatives Permanent Select
Committee on Intelligence Minority, Hoekstra, Republicans Fault Flawed Intelligence Bill (June 19, 2009), available at
httpy/, house. gov/Media/PDFS/H 061909, pdf. Although this amendment seems to have been motivated by an under-
standable desire to ensure that intelligence interrogations are effective, its scope seems overly broad and it could, if enacted, frustrate the
government's ability to use probative evidence to bring dangerous terrorists to justice.

A Studies report that between sixty-eight percent and eighty-three percent of suspects waived their rights under Miranda and willingly gave statements to
authorities without the assistance of counsel. See, e.g., Paul G. Cassell & Bret 8. Hayman, Police Interrogation in the 1990s: An Empinical Study of the
Effects of Miranda, 43 UCLA L. Rev. 839, 859 (1996) (reporting waiver rate of 83.7%); Richard A, Leo, {nside the Interrogation Room, 86 J, Crim. L &
Criminology 266, 276 (1996) (reporting waiver rate of 78.29%); George C. Thomas |Il, Stories About Miranda, 102 Mich. L. Rev. 1959, 1972 (2004)
(reporting waiver rate of 68%),

50 In a footnote, Judge Diana Gribbon Motz dissented from this portion of the panel's holding, She concluded that the level of coordination between U.S.
agents and their Saudi counterparts rose to the level of “‘active’ or 'substantial’ patticipation” triggering application of the “joint venture” doctrine and
thus the requirement that Miranda wamings be administered. Abu Aff, 528 F.3d at 230 n.6. Howaver, Judge Molz agreed with the other two members
of the panel that even if the trial court had erroneously admitted the defendant's post-arrest statements in violation of Miranda, the error was harm-
less. id. at 231,

*1 With respect to the AUSA's oral warnings, the Second Circuit agreed with the district court that the wamings were sufficient under Miranda and
rejected defendants” argument that the AUSA's testimony regarding the warnings rendered was not credible. in re Terrorist Bombings, 552 F.3d at
209-10. Further, the court rejected defendants’ argument that the oral warnings were inadequate bacause “the AUSA did not apprise them of whether
they could obtain legal representation under Kenyan law.” /d. at 211. Consistent with the court's analysis of the AQR, the court explained that “the
AUSA’s aral warning need not have explained (1) whether and haw local defense counsel could be obtained and (2) whether and haw lacal defense
counsel, once obtained, could then participate in a custodial interrogation conducted under Kenyan auspices.” fd.

2 considering the prosecution’s motion to conduct a pre-trial deposition under Fedetal Rule of Criminal Procedure 15 of a prospective government
witness who resides in another country, the court in Ahmed expressly endorsed the procedures adopted by the Abu Afi court, United States v. Ahmed,
587 F. Supp. 2d 853, 855 (N.D. Ohio 2008) ("[I]f the government meets its burden of showing relevance and materiality [of testimony of foreign
witness], it and the defendants’ attorneys, with whatever assistance of the court is needed, shall implement the procedures the Fourth Circuit approved
inU.5. v. Abu Alf, 528 F.3d 210 (4th Cir, 2008).").

5% The Setond Circuit also faulted the trial court for allowing wide-ranging testimony from Gideon Black, a survivor of & Hamas bombing in Tel Aviv that
was the subject of discussion at a wedding attended by al-Anssi and al-Moayad in Yemen. See ai-Moayad. 545 F.3d 159-62, The Second Circuit
found that the probative value of Black’s testimony was outweighed by its potential for unfair prejudice under Federal Rule of Evidence 403, See id.
The Second Circuit also faulted the trial court for receiving in evidence a videotape of the Yemen wedding, at which a Hamas leader referred to the Tel
Aviv bombing, and for admitting certain documents seized in Croatia from two Yemenis who were crossing from Bosnia into Croatia. See id. at 157.
175-78. The court found that some of these items were hearsay. See id.

54 Avaitable at http://www.usdoj. gov/opa/pr/ 2009/ lanuary/ 03-nsd-041.html.

= Separately. al-Delaema pled guilty to one count of aggravated assault for a December 2007 incident in which he kicked a prison guard to the point of
unconsciousness. As part of his plea agreement, al-Delaema stipulated to an eighteen-month sentence on the assault charge. See Plea Agreement.
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United States v. al-Defaema. No. 05-cr-00337 (D.D.C. Feb. 26, 2009) (Dkt. No. 92): see afso Press Release. U.S. Dep't of Justice, Iragi-Bom Dutch
Citizen Pleads Guilty to Terrorism Conspiracy Against Americans in Iraq (Feb. 26, 2009), available at http://www.usdoj.gov/opa/ pr/ 2009/ Febru-
ary/09-nsd-168.html,

58 Available at http:// abcnews, go,com/US/ wireStory?id= 7343765,

57 available at http:/ /washingtonde. fbi. gov/dojpressrel/ pressrel09/wfo04 1609 htm.

52 Online version available at http:/ /www.nytimes.com/2009/05/ 24/ us/politics/ 24gitmo.html

% available at 2009 WLNR 4814238,

& available at http://phoenix. bizjournals. com/phoenix/stories/ 2009/ 02/09/ daily2 7.html.

8 available at http://www.nypost. com/seven/01232009/news/ politics/ the_terrorists_will_now_cheer_151497.htm

2 Online version available at http://www.nytimes.com/2009/05/21/us/politics/ 2 1detain.html.

3 pvaitable at http:// www.usdoj. gov/opa/pr/2009/June/09-ag-563.html.

4 pvailable at http:// www.usdoj. gov/ opa/ pr/ 2009/ June/09-ag-564.html.

95 The release also states that [i]n addition to those inmates with an international terrorism history or nexus, there are approximately 139 individuals in
BOP custody who have a history of/or nexus to domestic terrarism,” including individuals like Theodare Kaczynski, the Unabomber, and Terry Nichals,
convicted for his part in the 1995 Oklahoma City bombing, Press Release, U.S. Dep't of Justice, Fact Sheet: Prosecuting and Detaining Terror Suspects
in the U.S. Criminal Justice System; see also Solomon Moore, Doubts on Handling Terror Detainees End at U.S. Prison Gates, N.Y. Times, June 17,
2009, at A14, online version available at http:/ /www.nytimes.com/2009/06/17/us/ 17victorville.html (discussing fact that no international terrorist
has escaped from any part of the federal prison system and that prison officials believe they can handle such prisoners),

% The release states that “(a]s of May 22, 2009, there were 44 inmates subject to SAMSs, out of & total federal inmate population of more than
205,000" and that out of those farty-four, twenty-nine were incarcerated on terrorism-related charges, while eleven were either gang or organized
crime members, and four were incarcerated on espionage charges. Press Release, U, S, Dep't of Justice. Fact Sheet Prosecuting and Delaining Terror
Suspects in the LS. Criminal Justice System. We discussed SAMs at some length in {n Pursuit of Justice. See In Pursuit of Justice, at 124-27.
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