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BYE BYE BARGAINS? RETAIL PRICE FIXING,
THE LEEGIN DECISION AND ITS IMPACT ON
CONSUMER PRICES

TUESDAY, APRIL 28, 2009

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COURTS AND
COMPETITION PoLICY
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 3:04 p.m., in room
2141, Rayburn House Office Building, the Honorable Honorable
Henry C. “Hank” Johnson, Jr. (Chairman of the Subcommittee)
presiding.

Present: Representatives Johnson, Sherman, Coble, Chaffetz,
Sensenbrenner, and Goodlatte.

Mr. JOHNSON. This hearing is now in session. I want to thank
everybody for being here. This issue has been around from before
I was born. It is great to be in the time where we can deal with
this particular issue and other similar issues, especially given the
economic crisis that has, in part, been caused by laissez-faire atti-
tudes.

And so I am glad to be here today. Got some serious issues, of
course. One of our big concerns is how our previous policies have
impacted certain groups, particularly consumers, and have we
ended up with a situation where prices that consumers pay are ar-
tificially set, or are those subject to the “free marketplace,” as has
been our financial industry.

Even former President Ronald Reagan condemned retail price
fixing because it stifles competition, and adds to inflation. His view
was that it was completely lacking in any kind of benefits to the
consumer. Justice Kennedy has stated in the Leegin decision that,
if we continue to operate as we have been doing, it will cost the
average consumer anywhere from about $750 to %1,000 extra. And
so, of course, inflation has taken that cost even further for our con-
sumers who can now least afford to bear the brunt of our economic
crisis that they had a very minor role in causing.

And so what is the benefit to the consumers? This Congress has
consistently stated over almost the past 100 years that, if there is
no benefit to consumers, then allowing manufacturers to set retail
pricing is disfavored.

After assurances that the Administration had no intention of
changing the longstanding policy, a dramatic policy shift took place
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in the last Administration. And I believe it harms consumers. Of
course, I am always ready to listen and be educated on all sides
of an issue, and I look forward to us doing that, starting today.

While some may argue that there are some competitive justifica-
tions for resale price maintenance agreements that benefit con-
sumers, I am not yet convinced that that justification is actually
the most prudent one for today’s times.

Will manufacturers take advantage of recent court decisions and
increasingly dictate minimum retail prices? Why would they not do
that? The consumer is kind of like a drowning person, who just
reaches out, and it doesn’t matter who they grab hold to. We have
a lot of desperation, quite frankly, that has already been felt by the
average consumer, and it continues.

So we really must be careful in making sure that, as we try to
save the victim who is drowning, that we don’t get pulled down and
drown ourselves.

So our respected colleagues in the Senate have already intro-
duced legislation that would overturn the Leegin decision and, once
again, make minimum retail price fixing illegal. Not that the
House follows necessarily in lock-step the Senate. Sometimes we
would really love for our friends in the Senate to yield to us and
do what we want them to do. However, it is not always possible,
but I remain hopeful in that regard.

Now, thank you all for listening to my comments. And now I will
turn it over to my colleague, our esteemed Ranking Member, Mr.
Howard Coble.

Mr. CoBLE. Mr. Chairman, thank you for elevating me to the “es-
teemed” status. I am not sure I deserve that, but I appreciate that,
nonetheless.

Good to have you all with us, folks.

Mr. Chairman, thank you for calling the hearing of the Courts
and Competitive Competition Policy Subcommittee. Since 1911, the
Supreme Court has held the agreements between a manufacturer
and their retailer to set the minimum price that the retailer can
sell the manufacturer’s good, also know as resale price mainte-
nance, are a per se violation of the antitrust laws.

However, in the 98 years since this decision, the Supreme Court
has moved away from most per se standards to a rule of reason
standard. Under the rule of reason standard, both the plaintiff and
the defendant put forth evidence of the relative pro and anti-com-
petitive effects of a given practice and the courts decide whether
thedchallenged practice constitutes an unreasonable restraint of
trade.

By contrast, under a per se standard, once the plaintiff proves
the basic elements of its claim, that the manufacturer did, in fact,
enter into a price agreement with a retailer, then the liability, as
I understand it, Mr. Chairman, automatically attaches.

In 2007, in a case called Leegin v. PSKS, the Supreme Court con-
tinued its trend away from per se rules and held that resale price
maintenance would be evaluated under the rule of reason. The de-
cision was not without controversy. The Bush administration’s De-
partment of Justice, along with the Federal Trade Commission,
filed an amicus brief in favor of the position ultimately adopted by
the Supreme Court.
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However, some 37 states filed an amicus brief in favor of retain-
ing the per se standard. Following the Supreme Court’s decision,
Senator Kohl introduced a bill to legislatively repeal the Leegin de-
cision. He has reintroduced the bill this year. And I would note, as
best I can tell, Mr. Chairman, there is no similar or companion bill
in the House, at least at this juncture.

Prior to going back to a per se standard, this Committee and the
court should take a hard look at the actual facts supporting resale
price maintenance, it seems to me. It may be that there are some
occasions where it is justified and some where, conversely, it is not.
That is where the rule of reasoning comes in. It allows the courts
to conduct the kind of detailed fact-finding necessary to determine
the actual harm and benefits to consumers of resale price mainte-
nance.

Whatever the methodology, we benefit when competition is pro-
tected and promoted. After only 2 years of rule of reason analysis,
I am not sure that the record has been established to warrant a
return to the old rule. However, I trust that this Committee will
continue to keep an eye on the situation to ensure that consumers
are seeing a benefit from this treatment of resale price mainte-
nance.

And with that, I will conclude and join you, Mr. Chairman, and
welcome our witnesses today. And I yield back the balance of my
time.

Mr. JOoHNSON. Thank you for your opening statement, my good
friend, Mr. Coble.

And now, we shall recognize my colleague from California. And
don’t be fooled by the hairstyle that he is employing right now, be-
cause he is younger than I am.

So I want to give my friend, Mr. Brad Sherman, an opportunity
to make an opening statement.

Mr. SHERMAN. It is so nice to be younger than someone. As to
my hairstyle, I actually cut it this way to facilitate the fact that
I hand out plastic combs throughout my district. And given this
hairstyle, people then remember the plastic comb. So I actually

Mr. JOHNSON. I do appreciate you giving me mine, also.

Mr. SHERMAN. Absolutely. And I would ordinarily have as much
use for it as the gentleman from Utah, except for the fact that, in
order to raise my name ID in my district, I cut it distinctively.

Now, as to the matter at hand, there are two sides to this argu-
ment. The side against resale price maintenance is simple, but
might very well be compelling, and that is discounts mean lower
prices.

The arguments against a per se rule are more complex. One of
those isn’t just government should be laissez-faire. One counter to
that is maybe manufacturers should be laissez-faire and let retail-
ers have the freedom to do what they want.

The second is that, in the absence of true vertical integration, the
manufacturers’ interests are not necessarily hostile to those of the
consumer. The manufacturer wants to move as many products as
possible, and if they believe that, with resale price maintenance,
they get the full panoply of services provided to the ultimate con-
sumer, then they may be allied with the consumers’ arguable long-
term interest.
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The argument put forward most commonly is the free rider, that
consumers will learn about a product, see a demonstration, get ad-
vice on which model to buy and how to use it from one retailer, and
then go online or down the street and buy it from a discounter.
Even if we were to believe that resale price maintenance provides
consumers with more service, that still may mean that we decide,
on balance, they would rather have the lower prices.

One could say, if you want a consultant, hire one. Pay them by
the hour. Don’t make everybody in your community pay a higher
price for this or that product just because some consumers want
some advice on how to use the product. We don’t necessarily have
to bundle services and advice on the one hand with the physical
product on the other.

We have a number of routes we can take here in Congress. One
is to go back to sleep and let the courts decide everything. It is
easier that way, but I think that is an abdication of our responsibil-
ities. I think it is Congress, rather than the courts, that can best
decide what is really in the interests of consumers.

A second approach is to just go with a per se rule. That is what
we had in this country for many years, perhaps imposed by the
courts, but we in Congress could resurrect that rule that, as the
Chairman points out, has been pretty much the rule for our life-
times, even his longer lifetime.

And another approach would be to see if there are particular in-
dustries where the advantage of resale price maintenance out-
weighs its disadvantage, allow it in those few industries or those
few products, and prohibit it with the rest.

I would point out that the product we buy most that needs the
most service, the most demonstration, is the automobile, and there
we do not see—I have not seen an unwillingness of retailers to take
me out on a test drive even though there was no resale price main-
tenance. There is a franchise governing a certain territory, but the
fact that most of us live in urban areas means that we can easily
go ﬁo any of the other franchisees, and now we can go online as
well.

So one wonders whether we really need to get away from decades
of discounting being legal when I have had no trouble getting peo-
ple to want to sell me a car and to spend all the time that I ask
for showing me how to use it, comparing it to their other products,
et cetera.

So I don’t know whether the old rule actually deprived us of the
service, the advice, the attention that consumers want. I do know
that the old rule maximized discounts for consumers. And I look
forward to learning more about this issue.

I yield back.

Mr. JOHNSON. Thank you, Mr. Sherman, for your opening state-
ment.

And next, we will have an opening statement from my good
friend, Jason Chaffetz, newly elected out of Utah. And I am going
to take Chairman’s privilege to reveal some confidential commu-
nications that he and I have been engaged in. And I know that you
would not be offended if I were to reveal—I must disclose, as a
matter of fact, he and I have talked about so many things, but I
tell you, the biggest thing that I have learned from Jason thus far
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is the products that he uses, Mr. Sherman, to ensure that he
makes a good appeal to his constituents as well.

So without any further ado—don’t believe his hair, either, be-
cause he has done a good job of his public relations projection. So
without any further ado, Mr. Chaffetz, please?

Mr. CHAFFETZ. Well, thank you, Mr. Chairman. I simply wanted
to say thank you for calling this hearing. It is an important topic
in which we need to dive deep, and I do appreciate all of you that
have contributed to this. I wanted to thank the Chairman for rec-
ognizing that and this important issue and calling this hearing.

I would note for the record that I have never owned a comb in
my life, and especially since I learned about the miracle of hair
styling gel, which has come to serve me well. So, for the record, so
noted.

And I appreciate it, and look forward to listening and hearing
from you rather than being heard. So thank you.

Mr. JOHNSON. Thank you, my good friend. By the way, to clarify
our discussions, though they have included Brylcreem and those
kind of things, we have also been talking about the Just For Men
kind of thing. So that is what I really appreciate you for, for en-
lightening me on that, so I appreciate it. Thank you.

Let me introduce our witnesses for today’s hearing. First is Com-
missioner Pamela Jones Harbour of the Federal Trade Commission.
Ms. Harbour was sworn in as a commissioner of the FTC on Au-
gust 4, 2003. Commissioner Harbour was previously a partner at
the law firm Kaye Scholer, LLP, and she also spent 11 years as a
New York State deputy attorney general, during which time she ar-
gued before the Supreme Court in a number of cases, including
State Oil v. Khan, which has been a landmark antitrust price fix-
ing case.

Commissioner Harbour received her law degree from Indiana
University School of Law, and she obtained her bachelor’s degree
in music from the Indiana University School of Music. Welcome,
ma’am.

Next is Mr. Thomas Hungar, a partner in the Washington, DC
office of Gibson, Dunn & Crutcher. Mr. Hungar served as a US
deputy solicitor general from 2003 to 2008, and he has argued 24
times before our Supreme Court. And in fact, he was intimately in-
volved as one of the attorneys in the Leegin case on behalf of the
petitioners.

Mr. Hungar previously clerked for Justice Kennedy and is a
graduate of Willamette University and also Yale Law School. Wel-
come, Sir.

Next is Mr. Tod Cohen, who is vice president, deputy general
counsel for government relations at eBay. Prior to eBay, Mr. Cohen
was the vice president and counsel of New Media for the Motion
Picture Association of America. And before that, he was European
legal counsel and vice president for the Business Software Alliance.

Upon graduating from the University of Utah, Mr. Cohen served
as a congressional aide prior to attending George Washington Uni-
versity law school. We appreciate you being here today, Mr. Cohen.

And finally, we have Mr. Richard Brunell, who is the director of
legal advocacy for the American Antitrust Institute. Mr. Brunell is
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a guest lecturer at Boston College Law School, and he wrote one
of the amicus briefs in Leegin.

Mr. Brunell is a graduate of Swarthmore College and also the
Harvard Law School, where he was an editor of the Harvard Law
Review, just like our newly elected President.

I want to thank you all for your willingness to come today and
participate in our hearing because, quite frankly, we have found it
difficult to have—we want to have—well, our goal is to always have
equality in terms of the views that are expressed, because it is an
educational process for us. But unfortunately, we were unsuccessful
at twisting the arms of some interests to take a stand today.

And I am sure that they have stands that they have taken. And
I am sure that they are watching everything that is going on re-
garding this issue, particularly my appearance here today, mine in
particular, of course. So I expect that we would be in full discus-
sions about things as we proceed, and we will have other hearings
where we are going to hear more views than we will hear today.

So without objection, your written statements will be placed into
the record, and we would ask that you limit your oral remarks to
5 minutes. And you will note that we have a lighting system that
starts with a green light. And at 4 minutes, it turns yellow.

I know that real connection between green and yellow. I learned
that in pre-K, I guess, in terms of mixing the paint and everything.

And of course, somewhere about a minute later, you will see that
ominous red light that appears. And so I know a lot of folks don’t
particular—you get wound up and everything, but we shall assist
you as best we can in that regard.

So I appreciate, once again, you all coming. And after each wit-
ness has presented his or her own testimony, Subcommittee Mem-
bers will be, of course, permitted to ask questions subject to the 5-
minute rule.

Commissioner Harbour, please proceed with your testimony.

TESTIMONY OF PAMELA JONES HARBOUR, COMMISSIONER,
FEDERAL TRADE COMMISSION, WASHINGTON, DC

Ms. HARBOUR. Thank you.

Chairman Johnson, Ranking Member Coble and Members of the
Subcommittee, I appreciate this opportunity to share with you my
personal views on minimum vertical price fixing, sometimes re-
ferred to as resale price maintenance (“RPM”), or margin mainte-
nance.

During my oral remarks, there are three points that I would like
to make.

First, the Supreme Court has decided to repeat an already failed
experiment with RPM that flaunts congressional intent and harms
consumers.

Second, the lower court’s evaluation of RPM under the rule of
reason will reward price fixing merchants and manufacturers, and
will further punish the victims, i.e., consumers and non-conspiring
merchants.

Third, RPM should be presumed to be harmful to competition
until a manufacturer has factually shown that its use of RPM ben-
efits consumers more than it harms them.
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The Supreme Court’s 2007 Leegin decision gave manufacturers
the right to set minimum resale prices for consumer goods, guaran-
teeing higher consumer prices. This is bad economic and legal pol-
icy. It gives excessively short shrift to consumer preferences, the
supposed driving force behind the market.

Post-Leegin and absent action by Congress, consumer preferences
will be subordinated to the interests of manufacturers and mer-
chants of branded consumer goods. In these tough economic times,
it is especially wrong to saddle consumers with higher prices for
daily necessities while providing no countervailing benefit.

RPM advocates essentially ask us to believe that consumers are
better off when they pay higher prices for the daily necessities of
life because the benefits to manufacturers and retailers eventually
will trickle down to consumers. According to the logic of the Leegin
court, it is preferable to maximize the welfare of conspiring manu-
facturers and merchants even though the antitrust laws are de-
signed to put consumers’ interests first.

The Leegin decision cannot be reconciled with the legislative his-
tory of the antitrust laws. Congress has never adopted nor en-
dorsed a preference for RPM at the Federal level.

Congress did create an antitrust exception for RPM under the
state fair trade statutes. However, Congress ultimately graded its
37-year natural experiment with RPM as a monumental failure. In
fact, in 1975, the fair trade exemptions were repealed in favor of
per se illegality. Congress did so because RPM had been a dismal,
if not disastrous, detour from sound public policy.

RPM raised consumer prices by as much as 37 percent. It low-
ered sales levels. It increased the frequency of business failures. It
created entry barriers. It distorted retailer incentives, and it gen-
erally retarded retail competition.

Even if the Leegin majority can overlook these congressional
findings, I cannot. I ask, are we falling into a Groundhog Day vor-
tex where we are doomed to endlessly repeat the same mistakes
over and over again? Competition policy can and should do a better
job of protecting consumers, but I do worry that Congress may
some day be called upon to write yet another report detailing the
disastrous harms inflicted on consumers during the Supreme
Court’s current experiment with RPM.

And we know who is paying for this experiment. Sadly, it is the
American consumer. Both intra-brand competition and inter-brand
competition provide important benefits to consumers. Existing case
law, however, consistently denigrates the importance of intra-brand
competition.

Justice Powell’s footnote in GTE Sylvania declaring the primacy
of inter-brand competition, finds no support in the legislative his-
tory of the antitrust laws, but the courts routinely, even rotely, cite
it as authority.

In GTE Sylvania, the court was rebelling against the Warren’s
court’s alleged formalistic line drawing to support liability. Yet the
Leegin opinion, the Leegin majority, appears to have drawn simi-
larly formalistic lines to short-circuit the RPM inquiry in the oppo-
site direction and, in doing so, has effectively created the very pre-
sumption of per se legality that the court purports to disclaim.
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This court’s line drawing is devoid of substance. Labels have
again replaced rigorous analysis, and the law and the American
consumer are suffering because of it.

The Leegin court claimed that it intended the rule of reason to
weed out competitively harmful uses of RPM, but good intentions
will not cure a bad rule of law. The rule of reason tends to be a
euphemism for the absence of liability. Potentially good RPM cases
are already being dismissed without any hearing on the merits.
These threshold presumptions must be established before the rule
of reason can become a workable tool for combating harmful uses
of RPM.

There are economic theories praising RPM and other theories
condemning it, but none of theories on either side of the aisle are
supported by any systematic body of empirical evidence. At best,
we have strongly held beliefs about the effects of RPM, sometimes
bordering on the almost religious, but we are missing facts, which
are the building blocks of litigation.

The realities of litigation dictate that, when the facts are equally
probative of guilt or innocence, depending on which theory is
adapted to advocate them, then usually the party that has the bur-
den of proof loses. If full-blown rule of reason analysis is applied
in RPM cases, the burden of proof would be placed on the victims,
or the burden of proof will be placed on the victim, but it won’t be
placed on the defendants who impose the RPM policy.

The FTC is doing its best to further the development of real-
world facts about the effects of RPM by holding a series of work-
shops, but any answers will be more than a decade away. Con-
sumers need relief today.

In conclusion, when it comes to the RPM debate, one simple fact
is indisputable: RPM guarantees that consumers will pay higher
prices. And until it is proven otherwise, I will continue to believe
that consumers are very unlikely to gain any countervailing bene-
fits in return for these higher prices.

Thank you.

[The prepared statement of Ms. Harbour follows:]
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PREPARED STATEMENT OF PAMELA JONES HARBOUR

Pamela Jones Harbour
Commissioner, Federal Trade Commission

Testimony before the Subcommittee on Courts and Competition Policy,
House of Representatives, Judiciary Committee

April 28, 2009

I. INTRODUCTION

Chairman Johnson and Members of the Subcommittce, 1 appreciate this opportunity to sharc
with you my personal views on minimum vertical price fixing,' sometimes also referred to as resale
price maintenance, RPM, or margin maintenance.

The Supreme Court’s 2007 Leegin decision® gave manulacturers the right 1o sel minimum
resale prices [or consumer goods, which typically thwarls discounting and leads to higher prices [or
consumers. This conduct used to be per se illegal under longstanding Supreme Court precedent.’
The Leegin majority in cffcct legitimized the conduct, cven though the Court was given no
rcasonablc assuranccs that consumcrs actually benefit from RPM.

I believe this outcome is contrary to good economic and legal policy. It gives excessively

short shrifl lo consumer prelerences, which are supposed lo be the driving [orce behind healthy,

' Scveral other published sources provide a more complcte statement of my views on
minimum vertical price fixing. See especially Pamela ]. Harbour, 4 Tule of Two Marks, And
Other Antitrust Concerns, 20 LoyoLAa CONSUMER L. REv. 32 (2007); Pamcla Jones Harbour,
Commissioncr, Federal Trade Commission, Open Letter to the Supreme Court of the United
States, Subject: The Lllegality of Vertical Minimum Price Fixing (Feb. 26, 2007), available at
http://www fic.gov/speeches/harbour/070226verticalminimumpricefixing. pdf.

This testinmony express my personal views. It does not necessarily reflect the position of
the Federal Trade Commission or any other individual Commissioner.

* Leegin Creative Leather Prods., Inc. v. PSKS, Inc., 127 S. Ct. 2705 (2007).

* Dr. Miles Mcd. Co. v. John D, Park & Sons Co., 220 U.S. 373 (1911).

Page 1 of 12
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competitive markets. Post-Leegin, and absent action by Congress, consumer preferences will be
subordinated to the interests of manulacturers and merchants of branded consumer goods.
Lawyers working for a U.S. [irm in Brussels recently observed that the debate over the
proper treatment of RPM “has been hijacked by the concerns of the luxury goods industry.™ I could
not agree more, espeeially since the negative effects on consumers streteh far beyond luxury goods.
In these tough economic times, it is especially wrong to saddle consumers with higher prices for

daily necessities, with no countervailing benefits.

II. LESSONS FROM THE PAST:
CONSUMER INTERESTS SHOULD BE PARAMOUNT

When we talk about the overarching purposc of the antitrust laws, I think cveryone, on all
sides of the debate, would agree that the goal is to do what is best for consumers. There is

significant disagreement, however, on how to accomplish this objective.

A. Economic Theory

Iturn to Adam Smith, the progenitor of modern economic thought, whose teachings provide
a firm foundation for my belief that consumer interests should be paramount in the marketplace.
Smith himsclf made two observations that arc particularly relevant to the RPM debate.

First, Smith notcd that consumers arc best off when they can purchasc the goods they desire
at the cheapest price. Indeed, he went so far as to observe that this proposition was so self-evident

that it would never have been questioned, “had not the interested sophistry of merchants and

* Slephen Kinsella & Hanne Melin, Who s Afraid of the Internet? Time to Put Consumer
Interests at the {leart of Competition, GCP, TITE ONLINE MAGAZINE FOR GLOBAL COMPETITION
PoLicy 2 (Mar. 12, 2009), available at
http:/www.globalcompetitionpolicv.org/index. php? &id=1607 &action=907.

Page 2 of 12
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235

manufacturers confounded the common sense of mankind.” I'would argue that the LZeegin majority
opinion reflects just such sophistry.
Smith’s second observation is equally at odds with the Leegin decision:
Consumption is the sole end and purpose of all production; and the interests of the
produccr ought to be attended to, only so far as it may be necessary for promoting
that of the consumer. . .. But in the mercantile system, the interest of the consumer
is almost constantly sacrificed to that of the produccr; and it scems to consider
production, and not consumption, as the ultimate end and object of all industry and
commerce.®
Adam Smith seems 1o have anlicipaled some ol the arguments that we now reler lo generally as

“supply-side economics,” where the focus is on maximizing the wellare of producers, with an

assumption that consumers ultimately will receive downstream benefits.

B. Legislative History of the Antitrust Laws

With that economic background in mind, I next turn to the legislative history of the federal
antitrust laws themselves. This history strongly corroborates my beliet that the antitrust laws are
intended to promole the interests of consumers over those of manufacturers. There is virtually no
credible support for any assertion that Congress intended to priorilize producer wellare over

consumer welfare.”

* ADAM SMITH, AN INQUIRY INTO THE NATURE AND CAUSES OF THE WEALTH OF
NATIONS 461 (Edward Cannan ed., The Modern Library 1937) (1776).

® Id. al 625.

” To the extent that the legislative history expresses a desire for “efficiency,” legislators
were relerring to productive elliciency (i.e., how elleclively a [actory produces widgels), not
some sort ol “lotal welfare” approach that weights producer wellare as heavily as consumer
wellare. See Robert H. Lande, Wealth Transfers as the Original and Primary Concern of
Antitrust: The Efficiency Interpretation Challenged, 34 HasTINGs L.J. 65, 83 (1982). Even
Judge Bork — whose version of “consumer welfare” primarily means producer welfare — cited
legislative history that overwhelmingly supports his conclusion that Congress passed the
antitrust laws to makc consumets better off. See, e.g., ROBERT H. BORK, THE ANTITRUST
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With respect to RPM specifically, it is difficult to reconcile the legislative history with the
Leegin Courl’s casual disregard [or Congressional intent. Congress has never adopled or endorsed
a preference for RPM al the federal level. Even when faced with intense lobbying pressure by the
National Association of Retail Druggists early in the 20" century, Congress did not step in to
overturn the Court’s 1911 Dr. Miles decision.®

During the depths of the Great Depression, Congress did create an antitrust exemption for
RPM programs governed by state “fair trade” statutes.” However, Congress ultimately looked back
on the nation’s 37-year natural experiment with RPM, graded it a monumental failure, and, in 1975,
repealed thal exemplion lo reslore a nalional rule of per se illegalily under Dr. Miles.”® This
decision was based on express [actual findings that “(air trade™ was fair only to manufacturers and
retailers, not to consumers. The Congressional record painted RPM as a dismal, if not disastrous,
detour from sound public policy. Spccifically, Congress comparcd cconomic data from states that

had perniilled f(air trade with dala [rom stales that did not. Congress concluded that RPM:

> caused consumers to pay as much as 37 percent higher prices;

> reduced levels of sales per outlet;

> produced signilican(ly higher rates o[ business [ailures;

> provided fewer entry opportunities for new products or manufacturers;

> distorted retailer incentives to provide consumers with objective comparisons of the

compcting products on their shelves; and

ParaDOX 20-21 (1978).

# JosepH C. PALAMOUNTAIN, JR., THE POLITICS OF DISTRIBUTION 94 (1968.

° Miller-Tydings Resale Price Maintenance Act (Act of Aug. 17, 1937, Pub. L. 314, ch.
690, Title IT1, 50 Stat. 693); see also McGuirc-Kcogh Fair Tradc Enabling Act (Act of July 14,
1952, Pub. L. 543, ch. 745, 66 Stat. 631).

' The Consumer Goods Pricing Act of 1975, Pub. L. No. 94-145, 89 Stat. 801.
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> diminished competition both within a brand (intrabrand competition) and between
competing brands (interbrand competition),"

In short, Congress’s negalive opinion of RPM in 1975 could not have been clearer."

Beyond its repeal of the fair trade laws, Congress has affirmatively expressed its distaste for
RPM on at Icast four other oceasions. Speaking in the dialect of appropriations, Congress has
in1poscd limits on the budgets of the federal antitrust enforcement agencics, prohibiting them from
spending any funds to advocate for the reversal of per se illegality for RPM. Language in one
appropriations bill expressly crilicized the Department ol Justice’s Vertical Restraint Guidelines
because their lenient approach Lo vertical restraints did not accuralely rellect federal antitrust law

or good competition policy.”

1 See H.R. REP. No. 94-341 (1975); S. REP. NO. 94-466 (1975).

2 The Consumer Goods Pricing Act of 1975 did not expressly require that RPM be
treated as per se unlawful — presumably becausc it was unncecssary, given that RPM alrcady was
per se unlawful undor Dr. Miles. Yct, the Leegin Court interpretod the lack of an express
declaration of per se illcgality as a dcliberate omission, and concluded that Congress did not
intend the per se rule to apply. This is particularly puzzling, given that the Leegin Court
liberally cited the Court’s /977 GTE Svivania opinion with approval. GTE Sylvania expressly
held that Congress did intend RPM to be per se illegal. Continental TV, Inc. v. GTE Sylvania,
Inc., 433 U.S. 36, 51 n.18 (. . . Congress recenlly has expressed ils approval ol a per se analysis
of vertical price restrictions by” the passage of the Consumer Goods Pricing Act.).

¥ Departments of Commerce, Justice, and State, the Judiciary, and Related
Appropriations Act, 1984, § 510, Pub. L. No. 98-166, 97 stat. 1102-03 (1983); Departnients of
Commerce, Justice, and State, the Judiciary, and Related Agencies Appropriation Act, 1986,
§ 605, Pub. L. No. 99-180, 99 stat. 1169-71 (1985). The provisions of the latter act expressly
cited Dr. Miles wilh approval, and ciled the then-jusl-released Depariment ol Juslice Verlical
Restraints Guidelines with disfavor. Finding the Guidelines inconsistent with existing law and
not in the interests of the business community, the appropriations statute expressly stated that
those Guidelines “shall not be accorded any [orce ol law or be treated by the courls of the Uniled
States as binding or persuasive,” and called for their recall. /d. at 99 stat. 1170; Continuing
Appropriations for Fiscal Year 1987, § 605, Pub. L. No. 99-500, 100 Stat. 1783-77 (1986);
Continuing Appropriations, Fiscal Yecar 1988, § 605, 101 Stat. 1329-38 (1987).

Page 5 of 12



14

C. Congress’s Justifications for Declaring RPM Illegal in 1975
Are Still Valid Today

I have closely reviewed the factual (indings upon which Congress relied in repealing the [air
trade cxemption in 1975, and I still find thosc findings extremely persuasive today. How, or why,
the Leegin majority overlooked this critical part of the legislative rccord is difficult to understand.

In his Leegin disscent, Justice Breyer asked whether any changed circumstances might justify
reversal of Dr. Miles. He did identify a few things that changed between 1975 and 2007. Retailing
became more concenlraled. Concenlration also increased in manufacluring industries (hal
previously used RPM. Discount marketing expanded tremendously. Justice Breyer concluded —
correctly, | believe — that none of these changes supported the Court’s decision to reverse course on
RPM. Why would the Court believe that a new experiment with RPM would suceced today, where

the last onc failed?

1. LOOKING AHEAD: CONSUMERS NEED RELIEF FROM LEEGIN

Are we [alling inlo a Groundhog Day™ vorlex, where we are doomed Lo endlessly
repeal the same mistakes over and over again? Competition policy can, and should, do a better job
of protecting consumers.

Twas struck rceently by a cartoon in the March 22" cdition of the Sunday Washington Post;
the punch linc cquated “insanity” with “doing the same thing over and over but cxpecting different
results.” 1 worry what will happen if Congress fails to take prompt action to reverse the Leegin
decision. Congress may, someday, be called upon to write another report detailing the disastrous

harm inflicted on consumers during the Supreme Courl’s newesl experiment with RPM. And who

“ GrOUNDHOG DAY (Sony Picturcs 1993).

Page 6 of 12



15

will pay for this experiment, which seems just as likely to fail as the last one? The American
consumer,

In fairness Lo the Leegin Courl, the majorily correctly noted that RPM somelimes has a
beneficial impact on competition, which may offset the harm to consumers. The ultimate question
is, when docs this happen? When manufacturcrs imposc RPM, how often (if ever) will the valuc

of the beneticial impact exceed the cost of the RPM premium that consumers pay?

A. Existing Case Law May Rest On Flawed Foundations

The antitrust laws promise consumers the ability o buy goods and services in competitive
markets, al competitive prices. Both interbrand and intrabrand competition contribule to fulfilling
that promise.”” Existing case law, however, obfuscates the importance of intrabrand competition,
which is the type of competition that RPM virtually climinates. Tn a footnote in the Court’s 1977
GTE Sylvania opinion, Justice Powell staled thal interbrand competition is the primary focus of the
antitrust laws.'® This bald proposition was devoid of any citation of authority, and was not
supported by any legislative history. Yet, the Court repeatedly has relied on Justice Powell’s phrase
(and no more) to justily its holdings in subsequent cases."”

Rote recitations of other, supposedly unquestionable aphorisms (rom GTE Sylvania have

been included in most of the Court’s recent RPM cases, even when they did not actually apply to

" LAWRENCE A. SULLIVAN & WARREN S. GRIMES, THE LAW OF ANTITRUST: AN
INTEGRATED HANDBOOK 322-23 (“But economists as far back as Alfred Marshall recognized
that compctition at all levels of the distribution system is beneficial to the cfficient allocation of
goods and services.”).

' GTE Sylvania, 433 U.S. at 52 n.19 (“Interbrand competition is . . . the primary concern
of antitrust law.”).

" See Warren S. Grimes, The Path Forward Afier Leegin: Seeking Consensus Reform of
the Antitrust Law of Vertical Restraints, ANTITRUST L.J. 467, 471-80 (2008).

Page 7 of 12



16

the pending case."® Most notably, virtually every opinion, including Leegin, invokes free-riding by
discounters who do not provide “necessary” additional services. In realily, however, none ol these
cases seem Lo have involved [ree-riding problems.” In Leegin, lor example, the plaintill (Kay’s
Kloset) appeared to be an otherwise acceptable distributor in every way, except for the fact that it
discounted.”

Ideally, and as I will discuss in further detail later in my remarks, additional scholarship
would be devoted to establishing whether the underlying principles articulated in GTE Sylvania are
correct or not. At the very least, the courts should not rely “on unthinking recitations of tired

3921

language that may have no relevance to competitive analysis™' when analyzing RPM. Otherwise,
no maltter what legal standard is applied to RPM in the post-Leegin era, the courts will never get it
right. In GTE Sylvania, the Court was rebelling against the Warren Court’s alleged formalistic line-
drawing to support liability. The current Court appcars to have drawn similarly formalistic lincs to
short-circuil the RPM inquiry in the opposite direction and to suggest a presumplion of legality.

When line-drawing is devoid of substance, and labels replace rigorous analysis, the law suftfers —

as do consumers.”

" Id. at 504 (*. . . Sylvania aphorisms . . . are widely used but seldom linked to the facts
in the case belore the court.”).

1 See Warrcn S. Grimes, The Sylvania Free Rider Justification for Downstream-Power
Vertical Restraints: Truth or Invitation for Pretext?, in HOw THE CHICAGO SCHOOL OVERSHOT
THE MARK 192 (Robert Pitofsky ed., Oxford Univ. Press 2008) (“The jury found that Business
Electronics was lerminated not [or [ree riding but because it was discounting Sharp calculators.
Nonetheless, Scalia, wriling [or the Court, repeatedly relerred lo Sy/vania [ree riding theory as a
reason [or declining to apply the per se rule governing vertical minimum price-fixing.”).

* Id. at 480.

A 1d.

? See GTE Sylvania, 433 U.S. al 47 (quoting Appalachian Coals, Inc. v. United States,
288 U.S. 344, 360, 377 (1933) (**. . . rcalitics must dominatc the judgment . . . [thc] Anti-Trust
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B. Rule of Reason Treatment Is Insufficient To Protect Consumers

Technically, the Leegin Courl did nol [oreclose the possibility that RPM might be
anticompetitive under some circumstances.” The Leegin Court noted that it intended for the lower
courts to be diligent in their application of the rule of reason to weed out competitively harmful uses
of RPM.* But good intentions will not cure a bad rule of law. Throughout antitrust law, the rule
of reason tends to be a euphemism for the absence of liability.” So too with respect to RPM, the

rule of reason is quickly beginning to prove itself to be incapable of sorting out the good and bad

Act aims at substance.”).
? Leegin, 127 8. Ct. at 2716-18.

2 Id. at 2719-21. The Court, however, provided no guidance to the lower courts
regarding how the rule of reason might be used to weed out the harmful uses of RPM. Basic
concepts — such as the nature of the market power inquiry for RPM analysis — went unaddressed.
See Jessica L. Taralson, Note, What Would Sherman Do? Overturning the Per Sc lllegality of
Minimum Vertical Price Restraints Under the Sherman Act in Leegin Creative Leather Products,
Inc. v. PSKS, Tnc. Was Not As Reasonable As It Seemed, 31 HAMLINE L. REV. 549, 590 (2008)
(“In summation, had the Leegin Court given sufficient weight to market power, both as an
element ol analysis and as a concepl, the Courl would have recognized thal the amount of market
power necessary lo impose a minimum verlical price restraint should justify holding all such
restraints . . . illegal.”).

¥ We already see the beginnings of this problem in the Leegin case on remand. Based
on the conjunctive usc of the Court’s Leegin decision and the strict antitrust pleading standards
articulated by the Court in Bell Atlantic Corp. v. Twombly, 127 U.S. 1955 (2007), PSKS’s case
against Leegin has been dismissed on the pleadings. Neither the merits of the RPM claim, nor
the horizonlal price lixing claim raised by PSKS on remand, have ever been reached. PSKS, Inc.
v. Leegin Creative Leather Products, lnc., Docket No. 2:03 CV 107 (TJW) (E.D. Tex. Apr. 6,
2009), citing Spahr v. Leegin Creative Leather Products, Inc., 2008 WL 3914461 (E.D. Tenn.
2008) (dismissing RPM and dual distribution price [ixing claims on a molion Lo dismiss pursuant
to Fed. R. Civ. P. 12(b}(6)). See also Valuepest.Com of Charlotte, Inc. v. Bayer Corp., 2009 WL
756901 (4" Cir.2009) (court declined Lo reach merils of RPM claim against defendant
manufacturcrs of termite control chemicals).

Page 9 of 12



18

uses of RPM, and consumers will be the poorer for it. Threshold presumptions must be established

to draw workable contours [or rule-o[-reason analysis of RPM.

1. Lack of Empirical Research

The lack of empirical research regarding the effects of RPM is a further complication,
especially under a rule of reason standard,”” There are economic theories praising RPM, and other
theories condemning it, but none of these theories (on either side) are supported by any systematic
body of empirical evidence. At best, we have strongly held beliefs about the effects of RPM,
somelimes bordering almost on the religious. Bul we are missing [acls, which are the building
blocks of litigation.

The realities of litigation dictate that when the facts are equally probative of guilt or
innocence (depending on which theory is adopted to evaluate them), the outcome is heavily
determined by the allocalion of the ultimate burden ol prool. Il (ull-blown rule of reason analysis
is applied in RPM cases, the burden of proof will be placed on the victims (or, in some cases,
government enforcers working on behalf of the victims), not on the defendants who imposed the
RPM policies. In other words, the burden will be borne by the consumer who paid more for the
price-fixed goods. The burden will be borne by the terminated discounter who refused to go along
with the fixed price. And these plaintiffs likely will lose, because they will be unable to present

sufficient factual evidence that RPM has, on balance, harmed competition.

* Grimes, supra note 17, at 492,

* Both the majority and dissent in Leegin recognized the absence of empirical support
for any of the theories that claim RPM harms or benelits competition. Compare Leegin, 127 S.
Ct. at 2717 (“although the empirical evidence on the topic is limited . . . .”) (Kennedy, I.) with id.
at 2729 (“[h]Jow oflen, for example, will the benelits to which the Court points occur in practice?
T can find no cconomic consensus on this point.”) (Breyer, I., dissenting).
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2. The Commission’s RPM Workshops

President Truman once asked [or a “one-armed economisl” because he was [rustrated by the
tendency of economists to hedge their conclusions with “on the one hand...on the other hand”
disclaimers.”™ Likewisc, the Commission cannot rcly on a mythical onc-armed cconomist to provide
us with a definitive answer regarding the proper legal treatment of RPM. Therefore, the
Commission is doing its best to further the development of real-world facts about the effects of
RPM.

The Commission recently inilialed a series of workshop sessions Lo explore the economic
and legal realities of RPM. | have annexed a copy of the Federal Regisler Notice announcing the
workshops, as well as a copy of my opening remarks during the first workshop session. As these
documents explain, the Commission sceks cmpirical insight into when consumers arc more or less
likely Lo be helped, or harmed, by RPM.*

I'am quite optimistic that our workshop series will make an important contribution to RPM
scholarship. Ideally, these workshops will enable the Commission to identify empirical research
projects that might be undertaken Lo prove or disprove the assumplions underlying the various
economic theories regarding RPM. But evenif the workshops succeed on this front, it will be years,
if not a decade or longer, before this rescarch generates any consensus on the proper economic and
legal treatment of RPM. Consumers should not have to wait this long to obtain rclief from the

flawed Leegin decision.

# See Topp G. Buctmorz, NEw IDEAS FROM DEAD EconomisTs 34 (2d ed. 2007).

# Both documents are available on the RPM workshops page of the Commission’s
websile, hup://www.fic.gov/opp/workshops/rpm.
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IV. CONCLUSION

When it comes Lo the RPM debale, one simple (act is indisputable: RPM guaraniees that
consuniers will pay higher prices. Unlil il is proven otherwise, I will continue Lo believe hat
consumers are very unlikely to gain any countervailing benefit in return for these elevated prices.
The tremendous growth of discount chains, at the expense of higher-end specialty stores, tends to
support niy view.

Proponents of RPM say that it benefits consumers more than it harms them. If so, let the
champions of RPM prove it. More specifically, if a firm makes a business judgment to use RPM,
that (irm should bear the burden of proving that consumers will not be harmed. The likely viclims
of the RPM policy should not shoulder the burden of proving anticompetitive ellects.

Given the state of our economy right now — as we wait anxiously for our financial markets
to “self-correct” — a general belicfin sclf-correcting markets likely is frayed, at best. 1am extremely
skeptical, therefore, that markets will sell-correct in ways that curb the mistaken uses of RPM in
situations that do not benefit consumers. The promise of self-correction ought to be a hard sell to
American consumers,

I began my leslimony loday by quoling lawyers in Brussels. In closing, lel me suggest that
the Europeans may have better ideas about RPM than the Leegin Court. Under EC law, RPM is
presumed unlawful, and thus prohibited, unless the RPM proponent can show that the “restriction
is indispcnsable to the attainment of clearly defined pro-compctitive cfficiencics and that consumers
demonstrably receive a fair share of the resulting benefits.™ American consumers arc cntitled to
the same benefit of the doubt.

Thank you. [ would be happy to answer your questions.

* Kinsella & Melin, supra note 4 (emphasis in original).
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ATTACHMENT 1

Federal Register/Vol. 73, No. 215/ Wednesday, November 5, 2008/ Notices

consumer perceplions versus aclual
experiences. Allhough consumer
recolleclion may be imperfect, ils
invocalion is a common and accepled
praclice in survoy rescacch. Morcover,
the FTC is surveying consumors aboul
their relatively recent experionces when
excrcising their FACT Act righls. Their
reeolleclions should be relatively [resh,
and the FTC believes il is appropriale lo
rely on them in this consumer research.

CDIA [urlher asserled thal the FTC's
reliance on consumers who have
reported data to the FTC’s TD theft
clearinghouse will skew the results
because such consumers will nol be
represenlalive of the general populalion.
The FTC believes that reliance on
consumers who have previously
communicated with the agency is the
only cconomically [easible means lo
generate a sample of identity theft
victims and to gather information. The
2006 FTC Tdentity Theft Survey found
that 3.7% of Americans had been
ms of identity theft in the previous
vear. In order for a survey of the general
population to reliably contact 4,000
identity theft victims,2 over 100,000
consumers would have to be surveyed.
The cost of such a large survey would
be prohibitive, Sending the survey only
to consumers who have reported data to
the FTC’s TD theft clearinghouse allows
the I"T'C to reach the same number of
identity theft victims for a fraction of
the cost.

The I"I'C acknowledges that the
survey will not be representative of the
general population, and will not attempt
to project its results beyond consumers
who have reported to the 1'I'C. Instead,
the Commission will use the survey to
examine the kinds of problems, if any,
that such consumers experience while
exercising their FACTA righls. The 171C
thus intends to utilize a survey sample
from consumers who have previously
communicated with the agency and not
incur the cosl and burden of finding a
sample [rom the general populalion.

Pursuant to the OMB regulations that
implement the PRA (5 CFR Part 1320),
the Commission is providing this
second opportunity for public comment
while seeking OMD clearance for the
survey, All comments should be filed as
prescribed in The ADDRESSES seclion
above, and musl be received on or
before December 5, 2008,

1. Description of the collection of

intormation and proposed use
The Fair Credil Roporling Act

(“I'CRA”) provides idenlily thell

> As oxplained furlhor in the cnsuing discussion
of he proposed colleclion of inlornialion, stall
anlicipates mailig he survey lo approxisalely
3,000 to 4,000 individnals.

viclims wilh cerlain righls, such as the
ahilily lo place [raud alerls on their
credil [iles, designed Lo assisl them in
avoiding or miligaling the harms they
suller as a rosull of the crime,

The Commission intends to use
consumer survey research lo advance ils
underslanding of the experiences of
idenlity thell viclims who inleracl wilh
CRAs and who seek to avail themselves
of (heir FGRA remedies. The consumer
rescacch will include [ocus group
inlerviews of 30 consumers, 1o bo
followed by a prelesling phase
consisting of phone interviews of
another 30 consumers, and then mail
surveys senl lo individual consumers.
The Commission seeks informalion [rom
consumers who have been victims of
identity theft and who have contacted
one or more of the theee nalionwide
CRAs for assistance. The informalion
from consumers will be collected on a
voluntary basis and will be kept
anonymous. The FTC staff will identify
consumers lo be conlacled for each
phase of the research from 4 random
selection of consumers who have
communicated with the FTC's Tdentity
Theft Data Clearinghouse database
between [anuary 1, 2008 and May 30,
2008. Staff is seeking approximately
1,000 returned surveys because that
input would enable it to project the
results from the sample to the
population from which the sample was
drawn with a maximum error rate of
3%. Assuming a response rate of about
25%—30%, Ihis would require stall 1o
mail the survey to approximately 3,000—
4,000 individuals.

Questions to identity theft victims in
the research will address several topics,
including but not limited to: their
experiences when they contacted one or
more CRAs and whelher they received
the required notice of rights from CRAs;
their access to free credit reports; and
their abilily 1o place [raud alerls on their
files, dispute inaccurate information,
and block information due to identity
theft. The results of the focus groups
and mail sw will assis! the
Commission in a: ing the
expericnces of identity theft victims
when they interact with CRAs, This
assessment will help to inform and
guide the I'TC’s fulure ellorls Lo enforce
provisions of the FGRA and lo cducale
consumers and 1he consumer reporling
industry of their rights and obligations
under the I'CRA,

2. Estimated hours burden

Absent public comments on the I'I'C’s
previously slaled burden analysis, the
FTC is retaining and restating here for
further comment its prior burden
estimates, The FIC staff proposes to

interview 30 consumers divided inlo
three separate focus groups of 10
persons cach, and eslimales thal cach
consumer will spend approximately one
hour Lo parlicipale. Thus, the sslimaled
total burden imposed by the focus
groups will be approximalely 30 hours.
Staff estimates that respondents to the
mail survey will require, on average,
approximately 8 minutes to answer the
survey (based on anlicipaled varialions
among consumers when they inloracled
with CRAs). Staff will pretest the survey
through phone interviews of
approximately 30 respondents to ensure
that all queslions are easily underslood.
The prelest will Lolal approximalely 4
hours cumulalively (30 respondents x 8
minutes each). For the full survey, the
staff intends to mail 3,000-4,000
surveys and anticipates receiving a
rosponsc rale as high as 30% of the
consumer recipients (i.e., 900-1,200
rosponses). Assuming 1,200 consumers
respond to the survey, staff further
cslimales the final survey will roquire
approximalely 160 hours lo complels
(1,200 respondents x 8 minutes cach).
Thus, cumulative burden hours for the
clearance would total 194 hours,

3. Estimated cost burden

The cost per respondent should be
negligible. Parlicipalion is volunla
and will not require start-up, capita
labor expenditures by respondents.

or

William Blumenthal,

Generul Gounsel.

[FR Doc. B8—26405 Filed 11-4-08: 8:45 am|
BILLING CODE 6750-01-§

FEDERAL TRADE COMMISSION

Consumer Benefits and Harms:
Distinguishing Resale Price
Maintenance that Benefits Consumers
From Resale Price Maintenance that
Harms Consumers; Public Workshops;
Comment Request

AGENCY: Federal Trade Commission,

ACTION: Notice of Public Workshops and
Opportunity for Comment.

SUMMARY: The Federal Trade
Commission (* (” or ““Commission™)
will hold a serics of public Workshop
sessions al one or more localions lo
explore how best to distinguish between
uses of resale price maintenance (RPM)?

TRPM is Lypically an agreement belween a
manufacturer and retailer setting the prices at
which the relailer will resell the manulaclurer’s
goads to consumers. Tt the agreement requires the
rotailer to sell amly at or abave the pric established
by the manulacturer, il is said Lo be minimun RPM
[ [y, if the agreement tequires the retailer to
sell only at or below the price directed by the
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thal benelil consumers and those thal do
not, for purposes of enforcing Scetion 1
ol the Sherman Acl, 15 11.8.C. § 1, and
Section 5 of the Federal Trade
Commission Acl, 15 1).5.C. §45
(hereinafter “Sections 1 and 5"). Among
olher things, the Workshops will
examine when and whether particular
market facts or conditions make it more
or less likely that the use of RPM will
be procompelilive or neulral, and when
or whother RPM may harm compelilion
and consumers,

The FTC expecls Lo [ocus on legal
doclrines and jurisprudence, cconomic
research (both theoretical and
empirical), as well as business and
consumer experiences. The I"'I'C is
soliciling public comment [rom lawyers,
economists, marketing professionals, the
business community, consumers groups,
law enforcement officials, academics
(including business and cconomic
hislorians), and all olher inlerested
persons on three general subjocts:

(1) The legal, economic, and
managemen! principles relovant lo the
application of Sections 1 and 5 to RPM,
including the administrability of current
or potential antitrust or other rules for
the applicalion of these la

(2) The business circumstances
regarding the use of KPM thal the I'TC
should examine in the upcoming
Workshops, including examples of
actual conduct; and

(3) Empirical economic studies or
analyses that might provide better
guidance and assistance to the business
and legal communilics regarding RPM
enforcement issues.

With respect to the request for
examples of real-world conduel, the
FTC is soliciling discussions of the
business reasons for, and the actual or
likely competitive effects of, the use of
RPM, including actual or likely
clficicncics, as well as 1he theorelical
underpinnings for whether the conduct
had or has pro- or anticompetitive
effects, When each individual
Warkshop session is announced, the
TG will solicil addilional submissions
regarding the lopics lo be covered al thal
particular session,

The FTC encourages submissions
from businesses or business consultants
from a variety of unregulated and
rogulaled markels, recognizing thal
markel paclicipants can olfer unique
ingights into how RPM affects

\ T depending on industry
conlex! and markel struclure. The TG

manufachurer, it is said to e maximum RPM,

K McCaw. Compelition and “Fair Trade”:
Itistory and Theory, 16 Res. In Feon. Theory 183,
116 (1996).

seeks this practical inpul o provide a
real-world [oundation of knowledge
upon which o draw as the Workshops
progress. Respondenls ace encouraged Lo
respond on the basis of their actual
expericnees.

The goal of these Workshops is Lo
promolc dialogue, learning, and
consensus building among all inleresled
parties with respect to the analysis of
RPM under Scelions 1 and 5, both for
purposcs ol law enforcement and o
provide praclical guidance Lo businesses
wilh respecl lo anlilrusl compliance.
The FTC plans to hold four to six half-
day Workshop sessions belween January
and March 2009. The FTC plans lo
publish a more detailed description of
the topics to be discussed before each
session and to solicit additional
submissions about each topic. The
sessions will be lranscribed and placed
on the public record. Any written
commenls received also will be placed
on the public record. After the
conclusion of the Workshops, 1he
Commission may prepare a public
reporl thal incorporales the lindings of
the Workshops, as well as a description
of other research that might be
undertaken by the Commission or
olhers.

DATES: Any interested person may
submit written comments responsive to
any of the lopics addeessed in this
Federal Register Notice. Rospondents
are encouraged to provide comments
and requests to participate in the
workshops as soon as possible, bul in
any evenl no laler than the final
Workshop session. However, lo assisl
the FTC in planning the Workshop
sessions, respondents are encouraged to
provide initial comments regarding the
three general queslions raised in the
Summary above, as well as cequosls 1o
participate in the workshops, to the FTC
on or before December 12, 2008,
ADDRESSES: Interested parties are
inviled (o submil wrillen commenls or
requests to participate in the public
workshop electronically or in paper
form. Comments and requests should
refer 1o “Resalo Prico Mainlenance
Warkshap, P090400” Lo facililale (their
organizalion. Please nole thal commenls
will be placed on the public record of
this proceeding—including on the
publicly accessible 1'TC website, at
(htip:/twww.fle.govios/
publiccomments.shtm)—and therelore
should not include any sensitive or
conlidential information. In particular,
comments and requests should not
include any sensilive personal
information, such as an individuoal's
Social Security Number; date of birth;
driver’s license number or other state

idenlificalion number, or foreign
counlry equivalenl; passporl number;
[inancial accounl number; or credil or
debil eard number. Commenls and
s also should nol include any
o heallh informalion, such as
records or other individually
idenlifiable health informalion. In
addilion, commenls and requests should
nol include any “[Irade seerels and
commercial or financial information
obtained from a person and privileged
or conlidential " as provided in
Scclion 6(0) of the FTC Acl, 15 1U.S8.C.
46(f), and FTC Rule 4.10(a)(2), 16 CFR
4,10(a)(2) (2008). Comments and
roquosts containing material for which
confidential treatment is requested must
be filed in paper form, must be clearly
labeled “Confidential,” and must
comply with FTC Rule 4.9(c).2

Because paper mail addressed Lo Lhe
FTC is subject to delay due to
heightened security screening, please
consider submitting your comments and
requests in cleclronic form. Gommenls
filed in electronic form should be
submitted by using the following
weblink: (https://
secure.commentworks.com/fte-
resalepricemaintenanceworkshop/) (and
following the instructions on the weh-
based form). To ensure that the
Commission considers an electronic
comment, you must file it on the web-
based form at the weblink: (Attps://
secure.commentworks.com/fte-
resolepricemointenanceworkshop/).
Addilionally, you may inform the I'I'C;
of your desire to participate in the
Warkshop by emailing information
regarding your interest in participation,
as well as the issue(s) you mighl wish
lo address, 1o the I'1C al
rpmworkshop@fic.gov, You may also
visit the 1"I'C website at Atip://
www.flc.gov o read the Nolice and the
news release desceibing il

A comment or request filed in paper
[orm should include the reference Lo
“Resale Price Mainlenance Workshop,
P090400” both in the lexland on the
envelape, and should be mailed or
delivered lo the [ollowing address:
Federal Trade Commission/Office of the
Scerclary, Room H-135 (Annex R), 600
Pennsylvania Avenue, NW, Washinglon,
DG 20580. The FTC is requesling (hal
any commenl filed in paper form be sent
by couricr or overnighl service, il

2 I"I'C Rule 4.2(d), 16 CIR 4.2(d). 'The commenl
or tequest must be accompanied by an explicit
reguost for confidential treatment, including the
factual and legal basis for the Tequest, and must
identify the specific portions of the comment or
request 1o be williheld [rom the public record. The
request for confidential treatment will be granted or

wiied by the Conunission’s General Counsel,
consistent wills applicable law and Lhe public
interest. See 1710 Rule 4.9(c). 16 CIFR 4.9(c] (2008],
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posslble because U.S. pmlal mail in the
ington arca and at the Commi
ubjecl to delay due lo heighlencd
security precautions,

The Federal Trade Commission Acl
(“FTC Act”) and other laws the
Commission administers permit the
collection of public comments and
requests Lo parlicipale lo consider and
use in lhis proceeding as appropriale.
The Commission will consider all
timely and responsive public comments
and requests that it receives, whether
[iled in paper or electronic form.
Comments and requests received will be
available (o the public on the FTC
website, to the extent practicable, at
(http:/ fwww fle.govios/
publiccomments shtm). As a matter of
discrelion, the Commission makes every
effort to remove home contact
information for individuoals from the
public comments and requests to
parlicipale il receives before placing
them on the FTC websile. More
information, including routine uscs
permitted by the Pr v Act, may be
found in the FTC’s privacy policy, at
(http:/iw v./lr).guv/ﬂn/pumny.shlm).

The workshop will be open to the
public, and there is no [ee [or
attendance. I'or admittance to the
building, all allendees will be required
to show a valid photo identification,
such as a driver’s license. Pre-
registration is not required for attendees,
bul persons desiring lo parlicipale as
panelisls musl submil a requesl Lo
participate and file a comment,
Members of the public and press who
cannot attend in person may view a live
webcasl of lhe workshop on the FIC's
wabsile, The workshop will be
lranscribed, and the leanseripl will be
placed on the public record.

The workshop venue will be
accessible to persons with disabilities, Tf
you need an accommodation related to
a disability, call Carrie McGlothin at
(202) 326-3388. Such requesls should
include a detailed descriplion of the
accommodations needed and a way to
contact you if we need more
information. Please provide advance
nolice ol any needs [or such
accommodalions,

FOR FURTHER INFORMATION CONTACT:
James C. Cooper, Deputy Director, Office
ol Policy Planning, 600 Pennsylvania
Ave., NW., Washinglon, DC 20580,
telephone 202-326-3367, or John Yun,
Staff liconomist, Antitrust I Division,
Bureau of Economics, 600 Pennsylvania
Ave., NW., Washinglon, DC 20580,
telophone 202-326-2433; or by email at
rpmworkshop@ftc gov. Detailed agendas
tor the Workshops will be available on

the I'TC: Home Page (hitp://
www.fle.gov).

SUPPLEMENTARY INFORMATION: Section 1
ol the Sherman Acl condemns “every
contract, combination, in the form of
trust or otherwise, or conspiracy in
restraint of trade and commerce among
the several Slales, or with foreign
nalions,” which includes violalions of
the Sherman Acl.4 Although the I'IC
does not directly enforce Section 1 of
the Sherman Acl, Seclion 5 of the FTC
Acl condemns “unfaic methods of
compelilion in or allecling commerce,
and unfair or deceplive ac lices
in or allecling commeree.”® In 1911,
1.8, Supreme Courl decisions held,
respeclively, thal RPM agreemenls were
illegal as a maller of law (Dr. Miles):®
and that Section 1 of the Sherman Act
prohibiled ceslrainls of lrade thal are
“unreasonably restriclive of compelilive
condilions’ (Standard O1l).7 Excepl lo
the extent that RPM was exempted from
federal antitrust liability p
Trade Laws [rom 1937 [0 1975,
minimum RPM was (realed as per se
illegal under the antitrust laws until the
Supreme Court decided the Leegin® case
in June 2007,10

Leegin overruled the Dr. Miles
sio, finding that the Court’s more
recent decisions were inconsistent with
ralionales upon which Dr. Miles was
based." The Court directed that the
legality of minimum RPM would be
determined under the rule of reason;
however, the Court did not specify the
contours of the rule of reason analysis
that would be necessary or appropriate
in all cases. Rather, it observed that:

lwo

As courls gain expericnee considering
the cffects of these reslraints by
applying the rule of reason over the
course of decisions, they can establish
the litigation structure to cnsure the
rule operales lo climinale
anticompetitive restraints from the

13 U881

1.
¢ See Fed, Trude Comu'n Mulmu Picture
Advert. € 344U 95 (1933)

{slaling (hal Section 5 of the
28 “mfair methods of compotition” existin
violations of * the Sherman and Clayton Acts).

15 U.S.C 845

v Dr, Miles Medical Co. v. John D. Park & Sens
Co,, 220 U.S. 373 (1911]. Subsequent cases referred
to RPM as heing por s illegal.

7 smmhml ()71 of New Jersey
US. 1.5

A W(mw »npm mote 1, at 187

* Leegin Crealive Leather Producls, in. v. PSKS,
27 S. Ct. 2705 (2007)

imited Stotes, 221

19 The Supreme Conrt subjected maximmm RPM
to the rule of reason in 1997, State Cif Co. v. Khan,
522 U.S. 3 (1097)

(citing. inter alia, Continental
Sylvanis, lnc., 433 L8, 36 (1977)

[“CTE Sylvania’); Business Floctronics Corp. v.
%:up Electronics Corp., 483 LS. 717 (1988); aud
State Ol Co. v. Khan, 522 LS. 3 (19971].

markel and lo provide more guidance
lo businesses. Courls can, [or
(‘xﬂmpll % devise rules over lime for
ollc ring prool, or even presumplions
where juslificd, o make the cule of
reason a fair and efficicnl way Lo
prohibit anticompetitive restraints
and lo promole compelilive ones.

Id. al 2720,

In the Nine West matter,’? the
Commission recently confronted the
Court’s lack of speuﬁutv as follows:

As il abandoned the per s
prohibition of Dr. Miles, the Court
cautioned that it was not declaring
RPM to be por se legal. Leagin
summarized some of the possible
procompetitive and dntmumpetltn e
consequences of resale price
maintenance, The Court explained
that RPM might stimulate interbrand
competition and have a
procompetitive effect on competition,
so that RPM does not meet the per se
illegality standard of a practice that
“always or almost always tends to
restrict competition and decrease
output.” At the same time, after
reviewing the potential
anlicompelilive ellecls of RPM, the
Court said, “[als should be evident,
the potential anticompetitive
consequences of vertical price
reslrainls musl nol be ignored or
undereslimaled.” In light of these
polenlial adverse eflecls, the Courl
further observed that *'[iJf the rule of
reason were Lo apply Lo verlical price
reslrainls, courls would have o be
diligenl in climinaling their
anlicompelilive uses [rom the
markel,”

The Courl’s commenls aboul the
possible harms of RPM, and its
caution to lower courts “to be diligent
in eliminating their anticompetitive
uses [rom the markel,” can uselully be
underslood in the conlex! of the
debale belween the Leegin majorily
and the dissent about the wisdom of
abandoning the per seban of Dr.
Miles. The dissenl argued that the
majorily had s 1ghu‘d the: polenlial
anlicompelilive consequences ol
RPM. The majorily’s recilalion of
cxamples of some of 1he possible
compolilive harms and ils call for
“diligenl’” offorts by the lower courls
to he attentive to these harms can be
scen as an allempl lo provide
assurances that the Court foresaw a

12 Nine Wost Group, Ine., Docket No. C-3937 (Apr,
11, 2000}, Order Granting Tn Part Patition to Reopon
and Modily Order Issued April 11, 2000 (Mdv 4,
2008), available at: (http:/) is
Q10386/0805060rder. pdf)
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uselul role for conlinued anlilrus
scruliny of RPM.

% x

At this carly stage of the application
of Leegin by the lower courts and the
Commission, the Leegin factors can
serve as helplul guides 1o begin an
assessmanl of when RPM descrves
closer scruliny. Through the
Commission’s own enforcement work,
research, and external consultations
such as workshops, we anticipate
further refincmenls lo this analysis,
including the further specification of
scenarios in which RPM poses
potential hazards and those in which
il docs nol.

Nine West, supra n. 11 at 9-14 (citations
omitted).

By holding these Warkshops, the I'I'C
hopes to identity the market facts,
circumslances, and condilions under
which the use of RPM is likely to be
procompelilive or benign, as opposad Lo
anticompetitive and harmful to
consumers. The Commission believes
that an appropriate antitrust approach to
RPM requires the means [or
distinguishing permissible from
impermissible conduct in varied
circumstances. Mareover, those means
should provide reasonable guidance lo
businesses allempling 1o evaluale the
legality of proposed conduct before
undertaking it, The development of
clear standards that both protect
consumers and enable businesses 1o
adop! stralegics thal comply wilh the
anlilrus! laws presents some of the most
complex issues facing the Commission,
the courts, and the antitrust bar.

Given this challenge—and because
anlilrus! analysis mus! reflect the
particular market facts and
circumslances within which a reslrainl
has been adopted—the FTC encourages
commenters to describe actual examples
of RPM that the 1I"I'C should consider in
the conlex! of the Waorkshop, discuss the
business reasons [or the conducl, and
the actual or likely competitive offects
of the conduct.

Hhstrative Questions for Consideration
With Respect to the RPM Usages That
the Commenter Discusses. Commenters
should indicale whelher responses
would change if the conducl is an
express RPM agrecmenl or an RPM
arrangement that achieves its outcome
under a Colgate policy.1? Commenters

1 A manulaclurer uses a Golgute policy when il
does not ask retailers for any agreement regarding
resale prices; rather, the wanulaclurer aunounces in
advance that it will only sell its prodnets to retailers
that Tosell thoso products at or above the prices it
speciliss, and lhen enforces Wie policy by deciding
unilaterally that it will refu make any fiuture
sales of its products to any retailer who has violated

should also indicale whelher responses
would differ if the arrangement wore
dirccted loward differenl indusiry levels
(e.g., retail, wholesale, or manufacturer).

1. How should the structure of the
markel and the marke! shares of

sipants be taken into account in
yzing RPM?

2. Are there othoer specific market
facts or circumstances that might have
an impacl on the likely compelilive
ellecls of RPM under the circumslances
doscribed? Withoul limiling the scope of
this question, commenters are
specifically invited to comment on the
ellecl on marginal and inframarginal
CONSUMCrs.

3. What arc the business reasons (e.g.,
management, marketing, financial, etc.)
for the use of RPM? Are there alternative
business slralegies available lo achieve
the same resulls? Whal faclors,
including any cosl savings, cnlered the
decision to use RPM to achieve the
desired result?

4. To whal exlenl does uncerlainly
regarding the legality of RPM under
slale Yaw alfeel the decision lo use RPM?

5. Whal are the likely procompelilive
and anticompetitive etfects of RPM
under the ciccumslances described?

6. Whal slralegies mighl compelilors
use to respond to a loss of sales to a firm
that uses RPM?

7. Under what market conditions is
the use of RPM likely cither lo promole
ar hinder markel enlry by other
manufacturers or retailers?

8. Are lhere induslries where he use
of RPM is prominent?

9. Are there any original theoretical,
cal or empirical studies on the
nature or competitive effects of RPM or
allernalives 1o RPM thal should be
broughl 1o the allention of the
Commission?

10. What tests or standards should
courls or cnforcemenl agencics use in
assessing whelher parlicular conducl
violales Scclions 1 or 57 Commenlers
are specilically requested to assess
whether the test or standard applicable
lo a parlicular usage of RPM mighl vary
based on parlicular markel [acls or
circumslances. Additionally, are there
particular market facts and
circumstances where the approach
established by the Court of Appeals for
the District of Columbia Circuil in
Polygram Holding, Inc. v. Fed. Trade
Comm'n, 416 F. 3d (D.C. Cir, 2005),
would or would not be appropriate?

its pricing policies. These arrangements take their
naime from (he Supreme Cowrl’s decision in United
States v. Colgote & Co., 250 1S, 300, 307-8 (1914
{distingnishing Dr. Miles om the ground that the
“unlawlul cowbinalion |in thal case| was ellecled
through contracts which undertook to prevent
dealers from freely exercising the right to sel

By direction of the Commission.
Donald S. Clark,
Secretory.
FR Dac. T—26404 Filed 11-4-08: 8:45 am]
BILLING CODE 6750-01-§

GENERAL SERVICES
ADMINISTRATION

Multiple Award Schedule Advisory
Panel; Notification of Public Advisory
Panel Meeting/SUBJECT<

AGENCY: U.S. General Services
Administralion (GSA).
ACTION: Notice.

SUMMARY: The U.S. General Services
Administration’s (GSA) Multiple Award
Schedule Advisory Panel (MAS Panel),
a Federal Advisory Commillee, meeling
scheduled for October 27, 2008 was
cancelled.

Dated: October 30, 2008,
David A, Drabkin,
Deputy Chief Acquisition Officer, Office of
the Chief Acquisition Officer, General
Services Administration.
LFR Doe. 18826323 Filed 11-04-08; 8:45 am)
BILLING CODE B820-EP-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

National Institute for Occupational
Safety and Health; Decision To
Evaluate a Petition To Designate a
Class of Employees at the Linde
Ceramics Plant, Tonawanda, NY, To Be
Included in the Special Exposure
Cohort

AGENCY: National Tnstitute for
Occupational Safety and Health
(NIOSH), Department of Health and
Human Scrvices (HHS).

ACTION: Notice,

SUMMARY: The Department of Health and
Human Services (HHS) gives notice as
required by 42 CIR 83.12(¢) of a
decision o evaluale a pelilion lo
designale a class ol employees al lhe
Linde Geramics Planl, Tonawanda, New
York, to be included in the Special
Exposure Cohort under the Energy
Lmployees Occupational Hlness
Compensalion Program Acl of 2000. The
initial proposed delinilion for the class
being evaluated, subject to revision as
warranted by the evaluation, is as
follows:

Tacility: Linde Ceramics Planl.

Location: Tonawanda, New York,

Job Titles and/or Job Dutics: All
employees.
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ATTACHMENT 2
Consumer Benefits and Harms from Resale Price Maintenance:
Sorting the Beneficial Sheep from the Antitrust Goats?"
Commissioner Pamela Jones Harbour
Opening Remarks

Resale Price Maintenance Workshop
February 17, 2009

L INTRODUCTION

Good morning. It is my great pleasure to welcome you to the [irst session of the Federal
Trade Commission’s Workshop on Resale Price Maintenance.

As most of you know, the Supreme Court’s 2007 opinion in the Leegin casc reversed the
Court’s 1911 Dr. Miles decision,’ overruling almost a century of per se illegality for resale price
maintcnance. We arc here today becausc, to be frank, the Leegin decision sct the ship of antitrust
law adrift on a sea of uncertainty. No one really knows how to apply the rule of reason to resale
price maintenance, which is a form of price-fixing. Courts and enforcement agencies — including
this agency — have no experience in assessing the antitrust “reasonableness” of retail prices that are
eslablished by manulaclurers, rather than being sel unilaterally by retailers themselves.

A principal purpose of this workshop series, there(ore, is lo explore the legal, economic, and
business signilicance of resale price maintenance (“RPM”) under a variety o market circumstances,
s0 that we can better understand how thosc different circumstances might affeet an analysis of RPM

under the rule of reason. The workshop will bring together some of the best and brightest minds in

! Leegin Crealive Leather Products, Inc, v. PSKS, Inc., 127 S. Ct. 2705, 2729 (2007)
(Breyer, J., dissenting) (“How casy is it to scparate the beneficial sheep from the antitrust
goals?”).

2 Dr. Miles Medical Co. v. John D. Park & Sons Co., 220 U.S. 373 (1911).

Page 1 of 10
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this field, and I am hopetul that together the participants can begin to craft an appropriate framework
for the analysis of RPM. Iam exciled Lo be part of this process, and I am graleful thal you have all
taken the time to allend, either in person or via webcast.

We are privileged Lo begin our workshop with today’s distinguished panel ol economic and
antitrust scholars. They will examine various theories of how the use ol resale price maintenance
might cnhance competition and benefit consumers. 1will let our moderator, Dan O’ Bricn from the
FTC’s Burcau of Economics, provide introductions of the spcakers. But before we begin today’s
scssion, I would like to takce a fow minutes to sct the stage by describing the scope and focus of the
workshop series, and by providing some insights into what the Commission hopes to accomplish by

holding these sessions.

1L OUTLINE OF WORKSHOP PANELS

We are currenlly planning at least six panels addressing various aspects of resale price
maintenance. The second panelis scheduled for this Thursday, February 19"; that panel will explore
various thcorics of how the usc of resale price maintenance can harm competition and consumers.
A pancl will be scheduled later this spring to explore the body of empirical evidence regarding the
cconomic cffects of resale price maintcnance. We arc also planning a pancl, comprised mostly of
businesspeoplc, to gather real-world industry perspectives on the usc of RPM.

We anticipate holding three panels covering the legal treatment of resale price maintenance.
One panel will focus on the history and evolution of the law of resale price maintenance in the
United States prior lo Leegin. In ellect, this panel will survey American anlitrust law on RPM, from

the 1911 Dr. Miles decision up through the 1997 Khan decision,’ which eliminated per se liability

¥ Statc Oil Co. v. Khan, 522 U.S. 3 (1997).
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for vertical maximum price fixing. Iexpect that this panel also will assess the U.S. experience with
resale price maintenance beginning in 1937 under the so-called Fair Trade Laws,* and the ellect on
consumers when, in 1975, the Congress repealed the antilrust exemptions for the Fair Trade Laws
and made resale price maintenance unlaw[ul again.’

Another panel will look at the antitrust treatment of resale price maintenance in other
jurisdictions around the world. In our highly globalized cconomy — characterized, in part, by the
growth of multi-national manufacturcrs and retailers — it is critical that we gain an international
perspective. Details arc being finalized, but we cxpect that pancl to take place in Europe.

A final panel will closely examine the Supreme Court’s decision in Leegin, and its impact

thus far.

. What lessons have we learned (rom the lower courts’ application of Leegin?

. Should the legal treatment of verlical price restraints under the rule ol reason be the
same as thal for vertical non-price resiraints?

. Under what circumstances might it be appropriate to apply legal presumptions
regarding the usc of resale price maintenance?

. Docs the likelihood of Type-1 or Type-1I crrors vary with the stringency of the rule
of rcason analysis applicd — for cxample, quick-look vs. full-blown rulc of rcason?

. To what cxtent should the rulc of rcason account for the climination of intrabrand

competition?

* The Fair Trade Laws reler lo slale stalutes permilting resale price mainlenance
agreements. Thesc agreements were only enforceable because Congress created federal antitrust
exemptions [or them by enacting the Miller-Tydings Resale Price Maintenance Act (Act of Aug.
17,1937, Pub. L. 314, ch. 690, Titlc I1I, 50 Stat. 693) and thc McGuirc-Kcogh Fair Tradc
Enabling Act (Act of July 14, 1952, Pub. L. 543, ch. 745, 66 Stat. 631).

* The Consumer Goods Pricing Act of 1975, Pub. L. 94-145, 89 Stat. 80.

Page 3 of 10



28

. What should be the relationship between federal and state law? In states whose laws
still condemn RPM as a per se violalion, should Leegin preempl slate law?

These are some of the questions that will be tackled during the (inal panel.

III. LEEGIN AND ITS AFTERMATH

In my mind, onc of thc most intcresting things about Leegin is that the casc provoked both
strong disagreement and a surprising amount of agreement. The majority and dissent disagreed on

many fundamental points — for examplc:

. whether to retain the per se rule for minimum resale price maintenance;®
. the role of stare decisis in antitrust analysis;’
. the extent lo which investors have relied on the Dr. Miles rule, and the extent 1o

which (his reliance should be accommodaled;®

. the exlent and [requency of [ree riding, as well as ils economic and legal
significance;’
. the lessons to be drawn from this country’s experiment with resale price maintenance

from 1937 to 1975;' and

¢ Compare Leegin, 127 S. CL. al 2725 (Kennedy, J.} with id. al 2734 (Breyer, J.,
dissenting).

* Compare id. at 2723 (Kennedy, J.) with id. at 2734 (Breyer, J., dissenting).
¥ Compare id. al 2724 (Kennedy, J.) with id. at 2735 (Breyer, J., dissenling).
* Compare id. at 2716 (Kennedy, J.) with id. a1 2730 (Breyer, J., dissenting).
" Compare id. at 2724 (Kennedy, J.) with id. at 2731-32 (Breyer, J., dissenting).
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. the equally important lessons to be drawn to be drawn from our experience since the
1975 repeal of the [air trade antitrust exemplions —including lower consumer prices
and the rapid expansion of discount retailing,"'

That is a significant list of disagreements, which will continue to fuel a great deal of
discussion and debate. But | was even more impressed by the number ol points on which the
majority and disscnt agreed.

It appcars that both sides would have modified the per se rule to some cxtent. The dissent
scemed willing to consider relaxation of the per se rule, at lcast temporarily, to facilitatc “new
entry.”"?

Both the majority and the dissent agreed that minimum resale price maintenance can be
harm(ul to competition and consumers.”* Indeed, the majority’s explicitly recognized this harm, and
therelore expressly disclaimed any suggestion that rule of reason analysis should become a de fucto
rule ol per se legalily,"* The majorily further directed thal courls applying the rule ol reason “would
have to be diligent in eliminating . . . anticompetitive uses [o[ resale price maintenance] [rom the

market,”"

and predicted that courts might “devise rules over time for offcring proof, or even
presumptions where justified, to make the rule of reason a fair and cfficient way to prohibit

anticompetitive restraints and to promote compctitive oncs.”'

" Compare id. at 2725 (Kennedy, J.) with id. at 2735-36 (Breyer, J., dissenting).

5

¢ Id. at 2731 (Breyer, J., dissenting).

Y Id. at 2717 (Kennedy, J.), 2724 (Breyer, I., dissenting).
Y Id. a1 2724 (Kennedy, I.).
Y Jd. a1 2719 (Kennedy, J.).
' 1d. at 2720 (Kenncdy, J.).
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Finally, both the majority and the dissent conceded a lack of rigorous empirical support, on
either side of the debate.”” Economists [requently put forth Lheories to predict the likelihood ol
competilive harm, or benelil, when minimum resale price maintenance is used in relail markets. Bul
as | see it, both of the Leegin opinions took these economists to task and called their blu(l. The truth
is, there is very little empirical evidence to support any of these conflicting economic theories of

bencfit or harm.

V. MORE EMPIRICAL WORK IS NEEDED

This lack of empirical support is a major focus of the FTC’s workshop. In antitrust circles
these days, it has become axiomatic that economics should inform antitrust enforcement. I support
that stalement in principle. But [acts, nol theories, are supposed Lo be the grist [or the law
enlorcement mill. What happens when economisls donot agree on a theoretical basis (or an antilrust
rule— AND cannot offer evidence to support their conflicling theories? Under those circumstances,
economics is not help(ul 1o law enforcers, legal counselors, or antitrust tribunals, because it cannot
scrve as a meaningful basis for the development of real-world antitrust rules or sound enforcement
policy. My good friend, and former Dircetor of the Commission’s Burcau of Economics, Michacl
Bayec, oncc likened the resale price maintcnance debate to discussions of religion. There arc many
fervently held beliefs, both for and against the usc of resalc price maintenance in the market. But
there are few, if any, objective facts to provide policy guidance.

Iam one of many public officials charged with a duty to make law enforcenient decisions that
benelit consumers. 1, [or one, am discomlorted (Lo say the least) by the absence ol an objeclive basis

for making law enforcement decisions about resale price maintenance. Faced with too few economic

" Id. at 2717 (Kennedy, J1.), 2729-30 (Breyer, I., dissenting).
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facts, decisions must be based on what we believe to be true regarding resale price maintenance,
based on our reconciliation of conllicting theories, all shaped by our reading ol antitrust law and
policy as rellected by case law and Congressional intent,

The Commission wrestled with this dilemma last year, when Nine West asked the
Commission o reopen and modify a 2000 order that prohibited Nine West (rom engaging in resale
price maintenance. The Commission granted this request, in part.” As the Commission recognized,
Ninec West could not provide the Commission with any factual basis for belicving that its prospective
usc of resale price maintenance would bencfit consumers morce than it would harm them. Instead,
the Commission looked closely at the factors, identified by the Leegin majority, that might warrant

more stringent scrutiny of RPM, including:

. whether the manulacturer or retailers were the impetus [or the use ol resale price
maintenarnce;
. whether either the manufacturer or the retailers possessed market power in arelevant

antitrust market; and
. Whether Nine Wost’s use of resale price maintenance was part of, or likely to
facilitatc, a horizontal cartel at any level of the distribution chain.
Id. at 14-15.
The Commission found nothing in the record to warrant cither morce stringent scrutiny of Ninc
West’s actions, or the use of a highly structured version of the rule of reason. Theretore, the

Commission granted in part Nine West’s request for relief from the order, subject to a periodic

¥ Nine West Group, Docket No. C-3937, Order Granting in Part Petition to Reopen and
Modify Order Issued April 11, 2000 (May 6, 2008), available at
http:/rwww, fic.gov/os/casclist/98 10386/0805060rder, ndf.
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reporting requirement. These reports should provide the Commission with market details regarding
the ellects ol Nine West’s [uture use ol resale price maintenance. Id, al 17.

In the meantime, this RPM workshop series will help the Commission explore the various
theories of competitive harm and benefit from resale price maintenance, including the assumptions
upon which the theories rely. Ideally, our panelists will help us identily testable propositions
regarding these theorics — the kinds of propositions that might be well-suited to empirical study.
Additionally, wec hope to gather cvidence from the marketplace about the expectations of
businesspeople regarding the use of RPM in retail markets, and whether the actual cffects of RPM
are consistent with those expectations. This process will not only provide the Commission with
valuable insights to shape its law enforcenment decisions, but also, hopetully, will inform business

counseling and decisionmaking,

V. RETAILING: COMPLEMENT OR SUBSTITUTE?

Going back to Mike Baye’s religion analogy, and given that | have this nice spot at the pulpit
fora few more minutes, | cannot resist the opportunity to preach about a few of my own belicfs on
RPM.

The following general principle is well-accepted in antitrust law: combining substitutes is

19

bad, and combining complenients is good, absent evidence to the contrary.” ButIam not surc how

helptul this theorem is when we assess vertical relationships in general, and resale price maintenance

¥ Daniel P. O’ Brien, The Antitrust Treatment of Vertical Restraints: Bevond the
Possibility Theorems, in REPORT: THE PROS AND CONS OF VERTICAL RESTRAINTS 40, 80
(Konkurrensverket, Swedish Competition Authority, 2008), available at
http:Ywww konkurrensverket. se/upload/Filer/ Trveksaker/Rapporter/Pros&Cons/rap_pros_and ¢
ons_vertical _restraints. pdf (last visited Fcb. 18,2009).
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in particular. I am concemed that its use is likely to overgeneralize on the one hand, and undervalue
on the other.

The problem is this: relailers and retailing may be calegorized as either a complement or a
substitute, especially in this age of Internet merchandising. From the viewpoint of the manufacturer,
relailing is a complementary service — one that is useful and necessary to bring consumer goods to
market. In agency terms, manufacturers tend to view retailers as their sales agents. But from the
viewpoint of a consumer, retailing may be scen as providing alternative sources for competitively-
priced goods. In other words, consumers tend to view retailers as their purchasing agents.

Both the sales and purchasing functions provide consumer benefits, and the antitrust
treatment of resale price maintenance should recognize this. But at the end of the day, I naturally
lean toward the oulcome that encourages lower prices [or consumers. Therelore, absent empirical
evidence Lo the contrary, I believe the anlitrust laws should prioritize retailers’ role as purchasing
agenls (or consumers. According Lo this view, we should casl a skeplical eye upon minimum resale
price maintenance, because it tends to suppress discounting.

My current view is based, in part, on Adam Smith’s admonitions: first, that consumers arc
gencrally better off when the goods they nced arc cheaper;® and sceond, that promoting
consumption, not production, should be the primary objcct of our mercantile system and is in the best
interest of consumers.?' My current vicw is bolstered by my enduring belicf that the primary purposc

of the antitrust laws is to prohibit the transfer of consumer surplus to persons with market power.”

2 Adam Smith, AN INQUIRY INTO THE NATURE AND CAUSES OF THE WEALTH OF
NATIONS 461 (Edwin Cannan cd., The Modern Library 1937) (1776).

2l 1d. at 625.

2 Robert H. Lande, Chicago’s False Foundation: Wealth Transfers (Not Just Efficiency)
Should Guide Antitrust, 58 ANTITRUST L.J. 631 (1989).

Page 9 of 10



34

And of course, it is based on my own experience as a shopper who knows and appreciates the value
ol a discounl.

As T have tried to make clear, however, these are only my beliels. Iam nol an economist.
I cannot predict what the empirical evidence might actually show, were it to be systematically
gathered and evaluated. |am actually somewhat agnostic regarding the outcome of the ongoing
RPM dcbate among cconomists. Rather, my primary goal is to scc the debate expand upon a more
rigorous cmpirical foundation. Over the course of this workshop, I keenly anticipate an exchange

of compcting viewpoints, and I cxpcet to gain a richer appreciation for all of these perspectives.

V1. CONCLUSION
Again, thank you all {or being here today, and for taking this journey with me.
Al this time, I will turn the microphone over o Dan, our moderalor, who will introduce the

participanls in today’s program.
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TESTIMONY OF THOMAS G. HUNGAR, PARTNER, GIBSON,
DUNN & CRUTCHER, LLP, WASHINGTON, DC

Mr. HUNGAR. Thank you, Chairman Johnson, Ranking Member
Coble and Members of the Committee. It is a great honor to testify
before you today on the subject of resale price maintenance, or
RPM.

I note that I am pretty seriously outnumbered on this panel by
opponents of RPM, but it is important to remember that among
those in the best position to understand the true effects of RPM,
namely economists who have actually studied the issue, there is an
even more lopsided breakdown, except it runs in the opposite direc-
tion. There is a widespread consensus among economists that RPM
can achieve pro-competitive ends and advance the interests of con-
sumers in obtaining better services, more information, and wider
selection.

The evidence is overwhelming that RPM can, and often does,
have pro-comprehensive effects that benefit consumers. It can en-
courage inter-brand competition, prevent free riding, facilitate
brand entry, ensure that retailers provide costly but beneficial
point-of-sale services, encourage retailers to maintain adequate in-
ventories despite uncertain demand, and give customers peace of
mind.

In fact, Pauline Ippolito, who currently heads the Bureau of Eco-
nomics at Commissioner Harbour’s agency, did an extensive study
of RPM a few years ago and concluded that the principal anti-com-
petitive explanation for RPM, namely that it can facilitate or con-
ceal cartel activity, lacks explanatory power for the vast majority
of RPM uses, while the pro-competitive, service and sales enhanc-
ing explanations, potentially explain the vast majority of RPM
uses.

She concluded, “These findings are consistent with the view that
a relaxation of the broad per se standard prohibiting RPM was
warranted.” And again, she is the acting head of the Bureau of Ec-
onomics at the FTC.

Most of the counter-arguments advanced by my fellow panelists
today rest at bottom on the unstated assumption that, as a result
of the Leegin decision, RPM will become universal, or at least wide-
spread in the economy. But there isn’t the slightest reason to be-
lieve that is true. Wal-Mart, Costco, Amazon.com and other large
discounters dominate the retail scene in today’s economy, and that
is not going to change.

Where consumers value price over service, discount strategies
will thrive and RPM strategies will fail, along with those manufac-
turers that adopt them. But in those markets where RPM is an ef-
ficient means of meeting the demands of a particular segment of
the consuming public, there is no basis, in logic or experience, for
denying that flexibility to a manufacturer.

Arguments against RPM also fail to take account of the fact that
manufacturers could achieve the same price effects through other
means, even under the old Dr. Miles rule: through Colgate policies
or vertical integration. So the effect of Leegin is only to make it
possible for manufacturers to achieve the same results more effi-
ciently, and efficiency gains are pro-competitive by any measure.
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Commissioner Harbour and other opponents complain that it will
be too difficult for parties challenging RPM to satisfy the rule of
reason test under Leegin, but, if true, that is merely a concession
that RPM can’t be shown to be anti-competitive, which is hardly a
good reason for banning or restricting it. Under the rule of reason,
a plaintiff can meet its burden either by showing actual anti-com-
petitive effects or by means of a market analysis.

And plaintiffs, including the FTC, do prevail in challenging
vertical practices under the rule of reason. Even the cases cited by
Mr. Brunell show that plaintiffs don’t always lose.

There is no basis for departing from the rule of reason approach
that the courts use to analyze all other vertical restraints, espe-
cially since it is undisputed that non-price restraints can have the
same price effects as RPM. Congress should not legislate hastily on
the basis of rhetoric and speculation rather than actual experience
and evidence.

I urge you to preserve the flexibility of the Sherman Act, and let
the courts do their jobs and gain experience judging RPM under
the rule of reason.

Thank you.

[The prepared statement of Mr. Hungar follows:]
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PREPARED STATEMENT OF THOMAS G. HUNGAR

Testimony of Thomas G. Hungar”
before the
Subcommittee on Courts and Competition Policy
Committee on the Judiciary
United States House of Representatives
April 28, 2009
Room 2141, Rayburn House Office Building

Mr. Chairman and Members of the Committee, thank you for the opportunity to appear
before you to testify about resale price maintenance (RPM). The views stated in my written and
oral testimony are my own, and do not necessarily reflect the views of my law firm.
INTRODUCTION.

As you know, an RPM agreement is a contract between a manufacturer and a distributor
that guarantees a minimum profit margin to the distributor by setting a retail price floor. From
1911, when the Supreme Court decided Dr. Miles Medical Co. v. Johm D. Park & Sons Co.,! un-
til 2007, when the Supreme Court overruled the Dr. Miles decision in Leegin Creative Leather
Products, Inc. v. PSKS, inc,2 RPM agreements were subject to a per se ban that rendered them
automatically illegal under the Sherman Act.

In this written testimony, I will first discuss the numerous procompetitive justifications

for RPM arrangements. [ will then explain why proposals to re-impose the Dr. Miles rule, in

whole or in part, through legislation are misguided and premature.

* Partner, Gibson, Dunn & Crutcher LLP, Washington, D.C.; former Deputy Solicitor General
of the United States.

L 220 U.8. 373 (1911).

2 127 S. Ct. 2705 (2007).
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L THERE ARE EXTENSIVE AND WELL-SUPPORTED PROCOMPETI-
TIVE JUSTIFICATIONS FOR RPM.

In Leegin, the Supreme Court recognized that economic literature is “replete with pro-
competitive justifications for a manufacturer’s use of resale price maintenance.”3 The Court
named several examples: (1) RPM can encourage competition and difterentiation between dif-
ferent brands; (2) RPM can eliminate the “free rider” problem that occurs when customers re-
quire significant assistance to shop for a product but can then purchase the product elsewhere;
(3) RPM can help allow new brands to break into a market by encouraging retailers to advertise
and display them; and (4) even absent free-riding, RPM can be the most effective way of ensur-
ing that retailers provide certain services. As explained below, these and other procompetitive
justifications for RPM demonstrate that RPM can serve a variety of legitimate, efficiency-
enhancing goals that strengthen inter-brand competition and benefit consumers as well as manu-
facturers. Accordingly there is no plausible basis for condemning RPM across the board.

At the outset, it is important to understand that RPM is only one of several indisputably
legal and procompetitive techniques that manufacturers can use to encourage retailers provide
their customers with favorable combinations of prices and services. These techniques include
territorial arrangements, franchising arrangements, exclusive dealing arrangements, direct pay-
ment to retailers for promotional efforts, unilateral price policies, and vertical integration, as well
as RPM. Underlying all of these methods is the fact that manufacturers generally want to keep
distribution costs and retail mark-ups low, to pass lower costs on to consumers and thereby in-
crease demand and gain market share. Manufacturers are not in the business of increasing re-

tailer profits, and have no interest in doing so; a manufacturer’s interest is instead to incentivize

3 1d at2714,
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its retailers to market its product in the most effective way, thereby maximizing inter-brand
competition and increasing the manufacturer’s sales. Accordingly, when we see a manufacturer
using vertical agreements to influence its retailers through any of these techniques, the most
plausible explanation is that the manufacturer is using the technique to compete with other
brands and gain market share, not to enrich its retailers.

A, RPM Can Encourage Competition and Differentiation Between or
Among Different Brands.

A manufacturer naturally seeks to make additional sales by better serving consumers’ in-
terests. Contrary to the apparent belief of some critics of RPM, however, consumers are not in-
terested solely in low prices. Rather, consumers may also be interested in (and willing to pay
for) a variety of other factors such as access to product demonstration and service; convenience
of store hours and location; flexible and generous return policies; and knowledgeable, pleasant,
well-trained, and efficient sales personnel. In order to satisty those consumer interests, a manu-
facturer must either be vertically integrated (so that it owns and controls its own retail outlets) or
must rely on independent retailers to help it achieve its goals. But it is well established that the
interests of retailers and manufacturers do not always coincide. In many circumstances, of
course, manufacturers will benefit most from dealer efforts to increase sales by lowering retail
prices, and in those circumstances the adoption of RPM would be economically unwise and det-
rimental to the manufacturer’s interests (and as a result, manufacturers that adopt RPM will not
succeed in the marketplace). For other manufacturers, however, sales efforts focused on factors
other than price may be more effective at serving the interests of consumers and thereby differ-
entiating the manufacturer’s product from those of its competitors. In those circumstances, deal-
ers may have no incentive to expend the additional resources necessary to satisfy those customer

desires, because those additional expenditures would reduce their own profits.

(95}
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RPM addresses this mismatch between manufacturer and dealer incentives by guarantee-
ing the retailer a certain minimum resale margin over the cost of the good to the dealer. This
minimum margin encourages retailers to compete aggressively to sell the RPM manufacturer’s
product because they are assured additional profit per unit sold on the RPM brand. Thus, RPM
encourages retailers to promote the RPM brand as against other brands—a procompetitive goal.
Indeed, as Justice O’Connor recognized for a unanimous Supreme Court in Siate Oil Co. v.
Khan* “the primary purpose of the antitrust laws is to protect interbrand competition.” The An-
titrust Section of the American Bar Association has explained the practice of RPM this way:
“[r]esale price maintenance, like other vertical restraints, is typically a response to a supplier’s
problem of inducing distributors to provide adequate levels of distribution for its products.”> In
other words, by limiting intra-brand price competition (Z.e., competition among retailers with re-
spect to the same manufacturer’s product), the manufacturer may induce its distributors to pro-
vide promotional services and sales efforts that meet consumer needs or desires and thereby in-

crease the attractiveness of the product. Or, as Professor Marvel of The Ohio State University

4 522U.8. 3, 15 (1997).

3

Section of Antitrust Law, ABA, Antitrust Law and Economics of Product Distribution 58
(2006); see Pauline M. Ippolito & Thomas R. Overstreet, Ir., Resale Price Mainienance: An
Feonomic Assessment of the Federal Trade Commission’s Case Againsi the Corning Glass
Works, 39 J. L. & Econ. 285, 322-325 (1996) (concluding that RPM challenged by the FTC
was most likely employed to increase distribution of the products).
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Department of Economics put it in his recent presentation before the FTC, a manufacturer can
use RPM to “induce [its] dealers to target dealers of rival products, not each other.”®

B. RPM Can Prevent Free Riding,

As both the majority and dissenting Justices in Leegin recognized, RPM can help solve
what is referred to as the retailer tree-rider problem. The RPM solution to the free-rider problem
is widely accepted by economists. Indeed, in [eegin, some 23 prominent economists filed a
friend-of-the-Court brief stating: “There is a consensus in the economic literature that minimum
RPM can, in certain circumstances, remedy a free-riding problem and thereby increase competi-
tion and enhance consumer welfare.”’

As the Court explained in Zeegin, “discounting retailers can free ride on retailers who
furnish services and then capture some of the increased demand those services generate. Con-
sumers might learn, for example, about the benefits of a manufacturer’s product from a retailer
that invests in fine showrooms, offers product demonstrations, or hires and trains knowledgeable
employees.”8 Opportunistic retailers may seek to free-ride on full-service retailers by refusing to
offer the high level of services themselves. Not having invested in the necessary services, the
opportunistic retailer can offer discounted prices to consumers, and “the high-service retailer will

lose sales to the discounter, forcing it to cut back its services to a lower level than consumers

6 Howard P. Marvel, Remarks at the Fed. Trade Comm’n, The Benefits of Resale Price Main-
tenance 17 (Feb. 17, 2009), available at
http://www.ftc. gov/opp/workshops/rpm/docs/hmarvel ppt0217.pdf.

7 Brief of Amici Curiae Economists in Support of Petitioner at 5, Leegin, 127 S. Ct. 2705
(2007) (No. 06-480) (Economists” Br.).

8 Leegin, 127 S. Ct. at 2715 (citing Richard Posner, Antitrust Law 172-73 (2d ed. 2001)); see
id. at 2729 (Breyer, J., dissenting).
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would otherwise prefer”® RPM is one solution to that problem “because it prevents the dis-
counter from undercutting the service provider. With price competition decreased, the manufac-
turer’s retailers compete among themselves over services.”!0

The free-riding justification for RPM was vividly explained by Ping, Inc., a relatively
small golf club manufacturer, in its amicus brief in Leegin.!1 According to Ping, “custom fitting
has been a key to [its] competitive success” against larger manufacturers. 12 “Over the years Ping
has developed, and improved upon, numerous processes and products that assist a retailer in
properly fitting a golfer with Ping equipment tailored to that golfer’s individual game, regardless

of his or her skill level.”13 Ping invested heavily in its custom fitting business model: “Ping has

9 Id at2716.

10 74 Similarly, manufacturers may use RPM to make it attractive for “prestige” retailers to
carry the manufacturer’s product. Prestige retailers have invested money and effort in devel-
oping a reputation for stocking only the highest quality or most fashionable goods, and some
consumers find it efficient and beneficial to rely on the purchasing decisions made by such
retailers to guide their own purchasing decisions. Such quality certitication could be frus-
trated by free riding, however, if discount retailers seck to free ride on the prestige retailers’
reputations and purchasing judgment by stocking and selling the same products at a discount.
RPM thus provides an incentive for prestige retailers to carry products when free riding
might otherwise make it unprofitable for them to do so. Howard P. Marvel, The Resale Price
Maintenance Controversy: Beyond the Conventional Wisdom, 63 Antitrust L.J. 59, 65-67
(1994); Howard P. Marvel & Stephen McCafferty, Resale Price Maintenance and Quality
Certification, 15 Rand J. Econ. 346 (1984); Ronald N. Lafterty, ez al., Impact I'valuations of
Federal Trade Commission Vertical Restraints Cases 34-35 (FTC 1984); Thomas R.
Overstreet, Ir., Resale Price Maintenance: Economic Theories and Empirical Evidence 56—
62 (FTC 1983).

Il Brief of Ping, Inc. as Amicus Curiae in Support of Petitioner at 9, Leegin, 127 S. Ct. 2705
(2007) (No. 06-480) (Ping Br.).

12 14 até.

13 1d
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trained thousands of retailers, bringing them to its Phoenix, Arizona, factory to attend custom-
fitting courses. Ping also devotes enormous time and resources to educating retailers about PING
products, new technologies, and its custom fitting manufacturing process and quality controls.” !4
These investments have succeeded in satisfying customers: “[a]s a result of these efforts, con-
sumer surveys have repeatedly ranked Ping as the leader in custom fitting.” !5

But free riding threatened to undermine Ping’s successful business model. “Several years
ago, free rider activity and other retail behavior, exacerbated by internet sales, began to threaten
the hard-earned reputation of the Ping brand, diminishing the demand for its products, and harm-
ing Ping consumers.”16 Ping’s experience reflected the progressive unraveling of customer ser-
vice discussed above. “For example, some price-cutting Ping retailers were advising consumers
to visit a retailer that had invested in Ping’s custom-fitting program, request a custom-fitting ses-
sion, and then take the specifications for the custom-made Ping clubs back to the discounter for a
‘great deal,” financed by the investments and efforts of the servicing dealer that performed the
custom fitting.”!7 The natural consequences followed: “Ping recognized that if such activities

were allowed to continue unabated, most, if not all, of Ping’s retailers would lose any incentive
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to perform custom fittings and other services that are key to the Ping brand and its ability to
compete in the marketplace. By 2004, Ping’s revenues reflected these harmful activities.”!3
Economists agree that RPM can be one of the most effective procompetitive ways a com-
pany like Ping can address its free-rider problem. “Minimum RPM agreements can ameliorate
the free-rider problem by helping ensure that retailers that do not provide service cannot under-
price the retailers that do.”!® And curtailing free-riding through RPM “generally increase[s]
overall consumer welfare "20 When RPM is legal, and assuming there are not other anticompeti-
tive factors, a company like Ping can agree on a minimum price with all of its dealers to ensure
(1) that all of them have a high enough profit margin to offer the important services, and (2) that

they will not lose sales to “discount” dealers that do not provide the services.2!

18 j4
19 Economists’ Br., supra note 7, at 8.

20 Jd. (citing G. Franklin Mathewson & Ralph A. Winter, The Incentives for Resale Price Main-
tenance Under Imperfect Compelition, 21 Econ. Inquiry 337, 347 (1983) and Kenneth G.
Elzinga & David E. Mills, The Ficonomics of Resale Price Maintenance, in Issues in Compe-
tition Law and Policy 7-9 (ABA Antitrust Section, Wayne Dale Collins, ed., 2007)).

21 As discussed below (Part TI. B, infra), Ping in fact adopted a different solution to this problem
prior to Leegin, by announcing its suggested retail price, policing all of its retailers to deter-
mine whether they sold below that price, and then immediately terminating any offending
dealers. Ping Br., supra note 11, at 8, 10. That practice was legal even under preexisting
law, and would continue to be legal even if RPM were legislatively banned. In Ping’s case
the practice allowed it to achieve the same results as RPM, albeit in an economically ineffi-
cient and costly manner, because Ping’s only option for enforcing its preferred pricing was to
terminate offending dealers without notice, disrupting carefully-established relationships.
Any effort to preserve dealer relationships by seeking to persuade dealers to abide by the
manufacturer’s retail price could have given rise to potential antitrust liability and treble
damages under Dr. Miles.
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C. RPM Can Facilitate Brand Entry.

Another way in which RPM can benefit consumers and advance procompetitive goals is
by helping new brands break into markets. The Supreme Court has repeatedly acknowledged
that “new manufacturers and manufacturers entering new markets can use [vertical] restrictions
in order to induce competent and aggressive retailers to make the kind of investment of capital
and labor that is often required in the distribution of products unknown to the consumer.”22 In-
deed, even the dissenting Justices in Leegin agreed that this was a valid, procompetitive reason
for imposing RPM. As Justice Breyer wrote, “a newly-entering producer wishing to build a
product name might be able to convince dealers to help it do so—if, but only if, the producer can
assure those dealers that they will later recoup their investment.”23 RPM provides an additional
guaranteed profit margin for the retailer that already-established brands do not provide (generally
because their brand recognition gives them added bargaining power vis-a-vis the retailers). Asa
result, RPM gives retailers an incentive to invest the necessary resources in providing shelf space
for the new brand, learning its features and benefits, and informing customers who desire those
features and benefits about the new product rather than an established brand that might not meet
their needs as well. One important aspect of this justification recognized by the Leegin dissent is
that it expressly encourages competition by helping new brands break into the marketplace. Itis

a method of RPM used by up-and-comers, not by established market giants.

22 Jeegin, 127 S. Ct. at 2716 (quoting Continental 1.V, Inc. v. G1E Sylvania, Inc., 433 U.S. 36,
55 (1977) and citing Marvel & MCafferty, Resale Price Maintenance and Quality Certifica-
tion, 15 Rand ). Econ. 346, 349 (1984)).

23 Jeegin, 127 S. Ct. at 2728 (Breyer, J., dissenting).
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Interestingly, the defendant in Zeegin itself adopted RPM in part for this very purpose.
Leegin offered a relatively small line of women’s leather clothing accessories that was compet-
ing with established national brands, such as Coach. Leegin adopted RPM in part to associate its
brand image with “quality, value, and customer service . . . by giving retailers incentives to pro-
vide special attention and service to prospective [Leegin] customers.”24 In that case, RPM al-
lowed increased product diversity and more consumer choice, thereby enhancing inter-brand
competition and benefiting consumers.

D. RPM Can Ensure That Retailers Provide Beneficial Services.

Separate and apart from the free-riding justification, RPM may be one of the most effec-
tive and economically efficient ways for a manufacturer to ensure that its retailers are providing
the full range of point-of-sale services sought by consumers. As the Supreme Court explained in
Leegin, “[i]t may be difficult and inefficient for a manufacturer to make and enforce a contract
with a retailer specifying the different services the retailer must perform.”25 Value-enhancing
sales efforts are not limited to factors such as product exhibition and demonstration, on which
other retailers can free ride. Consumers often value features of the retail experience that can
only be provided by the retailer, not the manufacturer, such as attractive and conveniently lo-
cated retail stores and speedy and efficient completion of customer transactions (factors that do

not lend themselves to free riding by other retailers).2® A familiar example of such customer-

24 Brief for Petitioner at 3, Leegin, 127 S. Ct. 2705 (2007) (No. 06-480) (Pet. Br.).

53

5 Id at 2716,
26 See Frank Mathewson & Ralph Winter, The Law and Fconomics of Resale Price Mainte-

nance, 13 Rev. Indus. Org. 55, 67-69, 7273 (1998); Ralph A. Winter, Vertical Control and
Price Versus Nonprice Competition, 108 Q.J. Econ. 61 (1993).

10
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driven, distributor-provided service was Coors Brewing Company’s commitment to keep its beer
cold at all stages from brewing through customer purchase. Tt was likely extremely difficult for
Coors to provide the right set of incentives to its distributors and retailers to ensure they com-
plied with the “always cold” promise. Procompetitive practices like the Coors “always cold”
service are among the types of distributor-provided services that some manufacturers might use
RPM to encourage and to fund. RPM can provide the necessary incentives for retailers to incur
the costs of providing such features in the manner best calculated to attract customers. For ex-
ample, it might be extremely inefficient or impossible for a manufacturer to inspect each of its
retailers’ stores to ensure that those stores are attractive, whereas it would be much easier to en-
force an RPM contract which, if followed, would both encourage each retailer to keep the store
attractive and ensure that each retailer has sufficient profit margin to do so.

E. RPM Can Protect Dealers and Manufacturers from Uncertain De-
mand.

RPM can also enhance competition and benefit consumers by encouraging retailers to
stock the manufacturer’s product at desirable levels in the face of uncertain consumer demand
that might otherwise cause retailers to purchase and stock lower quantities of the product. By
preserving retailer margins during times of low demand, RPM may reduce the likelihood of price
increases during periods of increased demand. Moreover, the margin protection afforded by
RPM may induce retailers to carry larger inventories, thereby benefiting consumers by assuring

the continued availability of the product during times of high demand.27

27 See Raymond Deneckere et al., Demand Uncertainly and Price Maintenance: Markdowns as
Destructive Competition, 87 Am. Econ. Rev. 619 (1997); Raymond Deneckere et al., De-
mand Uncertainty, Inventories, and Resale Price Maintenance, 111 Q.J. Econ. 885 (1996).
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In the absence of RPM, if a manufacturer misjudges the consumer demand for its prod-
uct, retailers may find themselves carrying excess inventory and may be tempted to take deep
losses just to clear inventory, dumping the product on the market and causing serious harm to
other retailers and to the brand image. According to Professor Marvel, in his recent oral remarks
to the FTC,28 that is precisely what happened to Atari’s videogame console in the early 1980s.
Atari anticipated high holiday demand, and retailers stocked high levels of the console. When
demand turned out to be lower than expected, retailers were stuck with large inventories, dumped
Atari’s products, and took deep losses. Atari rapidly developed a low-quality brand image due to
the low prices; and retailers, feeling burned by the losses they were forced to take, became reluc-
tant to carry future Atari products. Atari never recovered. 1f an RPM policy had prevented re-
tailers from dumping Atari’s products following the holiday season, Atari, retailers, and consum-
ers might all have been better off in the long run.

F. RPM Can Give Customers Peace of Mind.

Another procompetitive justification for RPM, not mentioned by the Supreme Court, is
customer peace-of-mind. The defendant in Leegin explained that, in its view, “the typical retail
strategy of putting products on and off ‘sale’ degrades a manufacturer’s brand by causing cus-
tomers to feel cheated when they buy at the wrong moment.”2Y Leegin wanted to give its cus-
tomers peace-of-mind by providing them with an “everyday fair price.”" General Motors ap-

pealed to the same consumer desires through its advertised “no haggle” car pricing policy for

28 See Marvel, supra note 6 (oral remarks).

29 Brief of Petitioner at 3, Leegin Creaiive Leather Prods. v. PSKS, Inc., No. 06-480 (Jan. 22,
2007).

30 71d
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Saturn automobiles. As Kenneth Elzinga, Professor of Economics of the University of Virginia,
put it in his expert report in the Leegin case, economic reasoning supports this goal: “by main-
taining one price for each product, [the manufacturer] relieves customers of the search costs of
learning if a particular retailer’s offered price is too high. The policy also alleviates any concern
that a markdown is imminent and consumers will be left . . . “holding the bag.>”31 Stress reduc-
tion is a real benefit manufacturers can confer upon consumers: “[o]ne need only think of the
stress some shoppers encounter in certain transactions (e.g., buying an automobile) to understand
the value to the consumer of such a guarantee.”3?

Two aspects of this justification for RPM are worth emphasizing. First, it is entirely
driven by perceived consumer desires and does not necessarily raise average price even for that
product; it may merely reduces price volatility. Second, these brands (Leegin’s leather clothing
accessories and Saturn automobiles) exist in diverse marketplaces in which many other manufac-
turers have a different view about what customers want and cater to different customer demands.
Thus, Saturn’s “no haggle” policy did not lead to across-the-board minimum price agreements
through the automobile industry, but it did serve to meet the needs and preferences of a particular
segment of automobile customers. Nor did Leegin’s RPM policies lead to pervasive RPM in
women’s clothing accessories. RPM policies designed to reduce price volatility and increase
customer peace-of-mind /increase the range of customer choices because customers can choose a

potentially less-expensive brand that will require considerable shopping around to find the best

31 Kenneth G. Elzinga, An Economic Analysis of the Antitrust Issues in PSKS, Inc. d'b/a’ Kay’s
Kloset, Kay'’s Shoes;and Toni Cochran, L.L.C., d'b/a’ Toni’s v. Leegin Creative Leather
Products, Inc., (E.D. Tex. Jan 12, 2004) (No. 2-03-CV-107-TJW), Petition for a Writ of Cer-
tiorari at 48a, Leegin, 127 S. Ct. 2705 (2007) (No. 06-480).

32 1d
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price, or can instead choose a brand that guarantees that it will available for the same price eve-
rywhere. More consumer choices means more competition and more consumer benefit, not less.

I1. SUGGESTIONS TO REIMPOSE THE PER SE BAN ON RPM IN WHOLE
OR IN PART ARE MISGUIDED AND PREMATURE.

A. Critics of the Leegin Decision Exaggerate Its Impact.

Contrary to the implications of some of Leegin’s critics, the overruling of Dr. Miles does
not mean that RPM is now automatically legal in all circumstances. Instead, /.eegin means only
that courts will scrutinize RPM arrangements on a case-by-case basis, using the same “rule of
reason” that (as the Supreme Court has repeatedly emphasized) applies by default to antitrust
lawsuits. 33 There is no dispute about this point: FTC Commissioner Harbour, in her opening
remarks at the recent FTC workshops, said that the Leegin majority “expressly disclaimed any
suggestion that rule of reason analysis [for RPM] should become a de facro rule of per se legal-
ity.”3% Lower courts will not hesitate to ferret out anticompetitive uses of RPM under the rule of
reason, because the Supreme Court has instructed them “to be diligent in eliminating . . . anti-
competitive uses [of RPM] from the market.”35 If RPM’s effects in any specific case are as
harmful as RPM’s critics contend they are likely to be, enforcement agencies and private plain-

tiffs will easily prove those anticompetitive effects under the rule of reason.

v
<

Leegin, 127 S. Ct. at 2712 (“The rule of reason is the accepted standard for testing whether a
practice restrains trade in violation of § 17 of the Sherman Act.).

W

4 Pamela Jones Harbour, Comm’r, Fed. Trade Comm’n, Opening Remarks at the Resale Price
Maintenance Workshop 5 (Feb. 17, 2009), available at

http://www ftc.gov/speeches/harbour/090217rpmwksp. pdf.

W

5 ILeegin, 127 S. Ct. at 2719, see Harbour, supra note 34, at 5.
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Furthermore, even when RPM is not automatically illegal, most manufacturers will not
practice it. History and economic learning show that only some participants in any given indus-
try will engage in RPM.36 Tt is extremely unlikely to become pervasive in any industry.

B. Even Under Dr. Miles, Manufacturers Could Achieve the Same Eco-

nomic Results as Those Produced by RPM, Only in More Costly and
Less Efficient Ways.

Banning RPM would not prohibit manufacturers from achieving many of the same ends
through other, less efficient means. In particular, through unilateral action and vertical integra-
tion, manufacturers could enforce minimum retail prices even under the Dr. Ailes rule. The le-
gality of these methods shows that Leegin’s impact will not be nearly as significant as its critics
predict (because manufacturers have been using these less efficient and more costly alternatives

to RPM for years). It also shows that it makes little sense to reimpose the Dr. Mifes rule when

these other methods will indisputably remain legal.

36 During the era in which state “Fair Trade” laws permitted resale price maintenance, econo-
mists estimate that “up to 10 percent of all retail products in the United States were subject to
resale price floors.” Ralph A. Winter, Vertical Control and Price Versus Nonprice Compeli-
tion, 108 Q.J. Econ. 61, 61 (1993); see also Thomas R. Overstreet, Jr., Bureau of Econ., Fed.
Trade Comm’n, Resale Price Maintenance: Economic Theories and Empirical Evidence 6-7
(1983) (same). Similarly, in a report issued in 1945, the FTC “estimated that price-
maintained goods amounted to only 5 percent of all sales” during the 1930s. Thomas K.
McCraw, Competition and “Fair Trade”: History and Theory, 16 Research in Econ. Hist.
185, 210 (1996). Consumers Union “estimated that the peak year [for RPM under the Fair
Trade laws] was 1959, when price-maintained goods accounted for 10 percent of sales.” /d.
at 233 n.44. And it is important to remember that the Fair Trade era was more conducive to
RPM than the rule-of-reason regime adopted by the Supreme Court in Leegin, because RPM
was automatically /egal under the Fair Trade laws, whereas Leegin permits consumers to
challenge particular RPM policies in those circumstances where they may have anticompeti-
tive effects.

15
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One method, unilateral action, is commonly called the Co/gate rule 37 Under that rule,
although a manufacturer cannot agree with its retailers to adhere to minimum retail prices, the
manufacturer can unilaterally terminate any retailer it believes is discounting too deeply. As
long as there is no agreement and no communication about its reasons, a manufacturer may cut
off discounting retailers without violating Dr. Miles—and may thus, over time, reduce the preva-
lence of discounters. But companies with Colgate policies must invest huge amounts of admin-
istrative time and legal fees to ensure they do not do anything that could later be interpreted by a
court as an “agreement” on minimum prices, and must be prepared to terminate retailers and dis-
rupt carefully built-up retail relationships without explanation or further negotiation.

The Ping amicus briet explains the elaborate administrative and legal methods Ping had
to use in implementing a Colgate polity to ensure that its customers received the correct level of
service from its retailers without violating Dr. Miles. According to its brief, in order to comply
with the Colgate rule, Ping “drastically restrict[ed] employees’ communications with the retailers
to whom they sell and, worse, summarily terminate[d] retailers for even the smallest policy vio-
lations, without considering whether the violation was intentional or why it occurred. Ping em-
ploy[ed] as many as 12 full-time people who work[ed] on the [Colgafe-compliant] Pricing Policy
and related matters and has spent millions of dollars on the administration of the Policy since
2004738

Another method of legally setting minimum retail prices is vertical integration: manufac-

turers can expand into distributing their own products; or large distributors can purchase small-

37 See United States v. Colgate & Co., 250 U.S. 300 (1919).

38 Ping Br., supra note 11, at 10.
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label manufacturers, turning them into private label products. Vertically-integrated manufactur-
ers directly set retail prices for their products because they themselves are the retailer.

Vertical integration is pervasive in many markets, possibly because the Dr. Ailes rule en-
couraged it for so long. For example, one cannot buy CharterClub women'’s clothing from any-
one but Macy’s. Nor can one buy Abercrombie & Fitch clothes anywhere but from an Aber-
crombie & Fitch retail store. But vertical integration can add inefficiency to the market (and
thereby increase prices) by forcing companies to work outside their expertise: clothes-making
requires a different set of skills than real estate management and sales staffing of retail outlets,
for example. The Dr. Miles rule encouraged manufacturers that wanted to achieve the procom-
petitive goals of RPM to integrate vertically into retail sales, even when vertical integration was
not the most economically efficient means of achieving those goals.

A regime favoring vertical integration also disproportionately benefits larger manufactur-
ers. Itisonly large, well-established manufacturers that will have the necessary capital and re-
sources to invest in an internal distribution and retail network. Smaller companies, like Leegin
itself, have almost no chance of using vertical integration to ensure that their customers receive
the appropriate level of care and service.

With so many other options available to manufacturers to meet the same goals and
achieve similar results (through Colgate policies and vertical integration, as well as exclusive
dealing, direct payments, territorial division, and the like), the fact that some manufacturers nev-
ertheless desire to use RPM creates a strong inference that RPM is the most efficient means of
achieving those goals in some circumstances. Why would a manufacturer choose to use RPM if
it could achieve the same desired retailer behavior through direct payments, for example? It

would not. If a manufacturer (such as Leegin) secks to adopt RPM despite the availability of the

17
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other methods, the logical inference is that RPM is likely to be the most efficient method for that
manufacturer’s product to compete aggressively against other brands in the same market. Gains
in distribution efficiencies achieved through adoption of RPM policies, like other efficiency
gains, are likely to be passed on to consumers.9

Both Colgate policies and vertical integration allow manufacturers legally to approximate
the pro-competitive effects of RPM agreements, but at a cost of reduced efficiency that hurts
manufacturers and consumers alike. There is no reason to reimpose the Dr. Miles rule when
manufacturers can evade it by adopting other means to achieve the same ends, nor is there any
reason to encourage inefticient and wasteful Colgare policies and inefficient vertical integration
when the same goals can be achieved more efficiently through RPM. The market itself will gen-
erally ensure that manufacturers do not adopt or maintain RPM policies that do not enhance in-
ter-brand competition, because a manufacturer’s customers can simply “vote with their feet” by
switching to another brand if they do not value the non-price benefits that the manufacturer

sought to foster through use of RPM.

39 The nature of RPM agreements does not prevent the pass-through of efficiency gains. RPM
seeks to provide a guaranteed margin to retailers by setting a minimum markup over whole-
sale. If wholesale prices fall because of efficiency gains, the retail price can also fall while
the margin remains the same. As a simple example, a manufacturer in a Colgafe regime
might sell its product at a wholesale price of $100 per unit and expect retailers to sell at a re-
tail price of $300 (a $200 markup). If the manutacturer drops the inefticient Colgare system
and adopts RPM, it could use the efficiency gains and overhead reduction to reduce its
wholesale price to $90 while maintaining the same markup margin (to ensure the requisite
customer services), resulting in a new consumer price of $290. The $10 per unit RPM effi-
ciency gains would have been passed directly to the consumer.
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C. Legislatively Banning or Restricting RPM Would Be Bad Antitrust
Policy and Would Harm Consumers.

1. The current judicially-crafted rule of reason procedure is the best
method to detect and prevent anticompetitive uses of RPM.

An overwhelming majority of economists who have studied the uses and effects of RPM
agree that RPM can—and often does—have procompetitive justifications that enhance inter-
brand competition and benefit consumers. The fact that RPM can have procompetitive uses and
can benefit consumers is not open to serious debate in the economic community, as demonstrated
by the amicus brief signed by 23 leading economists, including 8 economists who formerly held
the top economic positions at the FTC or Department of Justice during both Democratic and Re-
publican administrations.*" Outlawing all uses of a practice that can benefit consumers in many
circumstances just because it might harm competition in others is fundamentally inconsistent
with the antitrust laws. The thorough “rule of reason” antitrust analysis is the proper method to
distinguish “good” RPM from “bad” RPM. “Bad” RPM should be dealt with through detection
and enforcement—by the FTC, DOI, and private litigants—not through a blanket legislative pro-
hibition that would simultaneously cut off “good” RPM as well.

It is possible that as an alternative to outright prohibitions on RPM, some advocates may
urge the enactment of a special framework that would mandate greater scrutiny for RPM agree-
ments than that given to other vertical agreements in antitrust suits. But that would be unwise.

The genius of the Sherman Act is the flexibility it gives the courts to tailor legal rules to the cir-

40 See Economists’ Br., supranote 7, at 5 (“There is a consensus in the economics literature
that minimum RPM can, in certain circumstances, remedy a freeriding problem and thereby
increase competition and enhance consumer welfare. There is some dispute in the literature
about how commonly and under what circumstances RPM has such effects, but the literature
does not suggest that this is a rare or aberrational effect of RPM.”).

19



56

cumstances of each case, and to reflect changing economic realities and growing economic un-
derstanding. Senator Sherman himself expected the courts to “determine in each particular case”
the “precise line between lawful and unlawful combinations.”*! Federal courts have decades of
experience applying, interpreting, and developing the nation’s antitrust laws. As they gain ex-
perience with economic arrangements, courts have developed sensible presumptions and burden-
shifting procedures tailored to specific situations. For example, in the 1984 NCAA decision, the
Supreme Court created an exception to the usual doctrine that horizontal output-reducing agree-
ments were per se illegal. #2 The Court recognized that some industries, such as sports leagues,
require such horizontal agreements to function at all. The Court did not need a statute to create a
specific, custom-tailored antitrust review process. Similarly, the D.C. Circuit recognized that a
truncated antitrust analysis was appropriate in the Polygram case#3 No legislation was needed
to allow the court to condemn the anticompetitive music marketing agreements in that case with-
out a full-blown rule of reason analysis.

These examples support three conclusions about judicially-created antitrust procedures.
First, courts are quite capable of creating appropriate procedures and presumptions and already
have sufficient flexibility to “get it right.” Second, the fact that RPM was per se illegal until

very recently means that courts have not had time to develop expertise and refine antitrust analy-

.

I 21 Cong. Rec. $2460 (daily ed. Mar. 21, 1890) (statement of Sen. Sherman).

e

2 NCAA v. Bd. of Regenis, 468 U.S. 85 (1984),

.

3 Polygram Holding, Inc. v. FTC, 416 F.3d 29 (D.C. Cir. 2005).
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sis in the RPM field—a point made by Commissioner Harbour herself 4 In the coming years,
without legislative involvement imposing rigid procedures on the basis of little or no informa-
tion, courts may very well develop their own abbreviated analytical methods for certain types of
RPM agreements (similar to the Polygram analysis) as they develop experience with the real-
world effects of RPM. It will take time and careful case-by-case analysis to develop that experi-
ence, and courts are on the front lines of gaining that experience as they decide actual cases
based on real examples with (or without) real competitive effects.

Third, it is universally accepted that horizontal agreements are far more likely to harm
competition than are vertical arrangements. It would be incongruous and inappropriate for Con-
gress to mandate detailed antitrust procedures for a specific vertical arrangement while leaving
horizontal antitrust procedures entirely to the courts. The fact that Congress already trusts courts
to police the most dangerous forms of anticompetitive behavior—horizontal agreements—should
be a sign that courts can also be trusted to deal with less risky vertical agreements as well. And
at the very least, the courts should be given an opportunity to consider these issues before any
serious consideration is given to congressional action. To legislate a “solution” now, in the ab-
sence of any meaningful real-world data or experience that would provide a basis for informed
congressional action, would be a grave mistake. Congress should allow the courts and the en-
forcement agencies to do their jobs, and develop experience with real RPM agreements in real

markets.

44 Harbour, supra note 34, at 1.
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2. Banning RPM would harm consumers and competition.

Banning RPM (in whole or in part) would not be a neutral act. There would undoubtedly
be harmful consequences from such action, because it would interfere with manufacturers’ de-
sires to reduce free riding, to break into new markets, to protect dealers from uncertain demand,
and to accomplish any of the other procompetitive goals of RPM. Even if there is some “bad”
RPM mixed with the “good,” overdeterring RPM across the board will harm consumers and
competition.

A vivid example of overdeterrence, described by Professor Marvel in the recent FTC
workshop, is that of Salton Corporation and the Foreman Grill. As Professor Marvel wrote,
“Salton did not invent the contact grill, but it promoted and popularized its model as the George
Foreman grill and dominated the market.”#> Resale price maintenance was apparently part of
Salton’s marketing and distribution strategy, and eventually New York and 48 other states sued
Salton for its RPM arrangements that were per se illegal under the Dr. Miles rule. As a result of
the suit, Salton agreed to end its RPM arrangements. Consequently, retailers dumped their in-
ventory of Foreman Grills on the market, and consumer demand plummeted as consumers appar-
ently began to view Foreman Grills as inferior products. Customers turned to more expensive
and apparently more prestigious brands of grills, such as those offered by Cuisinart. The inferior
reputation, based on market dumping, soon bankrupted Salton. Higher-priced contact grills still
dominate the market, but there is now one fewer brand to compete with. In this case, the elimi-
nation of the RPM agreements reduced brand selection and reduced competition. As Professor

Marvel pointed out, in hindsight, Salton’s RPM agreements were procompetitive; but New York

45 Marvel, supra, note 5, at 37.
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and the other States discovered that fact only as a result of Salton’s death and autopsy. There is
no question that banning RPM would create more examples, like Salton’s, of consumer harm.
3. Price is not the only factor important to consumers.

Commissioner Harbour has argued that practices that can result in higher consumer
prices should be viewed with particular suspicion.#¢ But RPM will not always lead to increased
consumer prices. As already discussed, RPM can be a more efficient method of ensuring cus-
tomer service than other legal vertical techniques, and manufacturers using RPM are likely to
pass those efficiency gains on to consumers in the form of lower prices.47

Furthermore, price is not the only factor that is important to consumers. Some customers
desire high levels of service, such as expert and knowledgeable sales staff, well-organized prod-
ucts, quality sales facilities, wide selection, or good post-sale service.¥3 Retailers compete for
consumers on all of these grounds, not on price alone. RPM arrangements can help cater to these
customers who focus on factors other than price, and offer them choices they might not other-
wise have. RPM is not inherently suspicious just because it can lead to some brands having
higher prices. The market becomes more competitive, not less, when brands are able to compete
on dimensions other than price in order to meet consumer desires. Thus, any legislative effort to
ban RPM merely because it can lead to higher prices (and ensure enhanced levels of service)

would not reflect a true concern for the benefit of consumers, but rather a paternalistic view that

46 Harbour, supra note 34, at 9.
47 See supra note 39.
48 See Ralph A. Winter, Remarks at the Fed. Trade Comm’n, Resale Price Maintenance With

and Without Free-riding 4 (Feb. 17, 2009), available ai
http://www.ftc.gov/opp/workshops/rpm/docs/rwinter0217.pdf.
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consumers cannot be trusted to make their own choices regarding the proper trade-off between
price and service.

Moreover, suppliers engage in many other activities that may raise prices to consumers
but that no one would consider banning in our open economic society. Product advertising is a
means of promoting products that can lead to increased prices. We are not inherently suspicious
of advertising, nor would we think of prohibiting it with our antitrust laws, merely because it can
increase a manufacturer’s overhead and lead to higher consumer prices. Likewise, we would not
consider per se bans on direct payments by suppliers to retailers for shelf space and enhanced
displays, despite the fact that such costs are likely to be passed on to consumers. Nor would we
think of banning manufacturer contracts that require retailers to provide minimum levels of ser-
vice, despite the fact that the costs of administering those contracts will likely be passed on to
consumers. Why should we be suspicious of RPM when it is merely another means—one that
may or may not affect price—of accomplishing the same goals as these other practices that do
not arouse suspicion?

Similarly, many non-price vertical restraints can lead to increased prices in some circum-
stances. As the Supreme Court has acknowledged, “all vertical restraints, including the exclu-
sive territory agreement[s] [we have] held not to be per se illegal . . ., have the potential to allow
dealers to increase ‘prices’ and can be characterized as intended to achieve just that ”#Y Tndeed,
“vertical nonprice restraints only accomplish the benefits identified” for them “because they re-

duce intrabrand price competition to the point where the dealer’s profit margin permits provision

49 Business Ilecs. Corp. v. Sharp Llecs. Corp., 485 U.S. 717, 728 (1988).
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of the desired services. ™Y RPM simply accomplishes directly what non-price vertical restraints

accomplish indirectly.3! Given the potential for non-price vertical restraints—which are judged

under the rule of reason—to lead to increased prices in some circumstances, it makes no sense to
subject RPM to a per se ban merely because it can have the same effects.

Some opponents of RPM attack it because they believe it squelches development of new
retailing methods. They argue, for example, that “warehouse” discount retailers or online dis-
counters have been a positive development and that RPM policies would hamper other such de-
velopments. But this argument rests on the false assumption that when RPM is legal it will be
omnipresent. The fact that RPM arrangements will be evaluated under the rule of reason, like
other vertical restraints, does not mean that RPM will be adopted by most or even many manu-
facturers. We know this from our experience with Colgare policies and vertical integration,

which are substitutes for RPM. Some manufacturers have Colgate policies—but most do not.

S 1bid.; see, e.g., Continenmtal 1.V., Inc. v. GTE Sylvania Inc., 433 U.S. 36, 54-55 (1977) (“Ver-
tical restrictions promote interbrand competition by allowing the manufacturer to achieve
certain efficiencies in the distribution of his products. . . . Economists have identified a num-
ber of ways in which manufacturers can use such restrictions to compete more effectively
against other manufacturers. For example, new manufacturers and manufacturers entering
new markets can use the restrictions in order to induce competent and aggressive retailers to
make the kind of investment of capital and labor that is often required in the distribution of
products unknown to the consumer. Established manufacturers can use them to induce re-
tailers to engage in promotional activities or to provide service and repair facilities necessary
to the efficient marketing of their products. Service and repair are vital for many products,
such as automobiles and major household appliances. The availability and quality of such
services affect a manufacturer’s goodwill and the competitiveness of his product.”) (citation
and footnote omitted).

w

See Monsanto Corp. v. Spray-Rite Serv. Corp., 465 U.S. 752, 762 (1984) (“the economic ef-
fect of all of the conduct described above—unilateral and concerted vertical price-setting,
agreements on price and nonprice restrictions—is in many, but not all, cases similar or iden-
tical”);, Frank H. Easterbrook, Vertical Arrangementis and the Rule of Reason, 53 Antitrust
LJ. 135, 156 (1984).

25



62

Some manufacturers are vertically integrated—but most are not. 1t is in our current Col-
gate/vertical integration world that warehouse stores and online retailing have flourished. The
fact that consumers cannot buy Tiffany silverware below the price set by Tiffany (because it is
vertically integrated) does not prohibit other silver manufacturers from making competing brands
of silverware available at Sam’s Club. The fact that Ping uses a Colgate policy does not mean
that other brands of discount golf clubs are not available on eBay. Innovative retail methods can
flourish even when some brands set minimum prices, whether by Colgate policies, vertical inte-
gration, or RPM.

CONCLUSION.

With so many procompetitive justifications for RPM, there is simply no plausible justifi-
cation for banning the practice, in whole or in part. We continue to operate under a regime in
which truly anticompetitive conduct can be detected, enjoined, and sanctioned (by means of pu-
nitive treble damages) under the existing antitrust laws. As the Supreme Court has repeatedly
stated, practices should not be automatically condemned unless experience has shown us that
those practices always or almost always harm competition.52 There is simply no such body of
experience for RPM. To the contrary, there are several examples of RPM or RPM-like agree-
ments that have enhanced competition. Neither the courts nor Congress have the experience
necessary to “predict with confidence” that RPM agreements will be invalidated under the rule of

reason.53 I therefore urge Congress to allow manufacturers to innovate and create ways of meet-

52 See Leegin, 127 8. Ct. at 2713.
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ing customers’ desires, and to allow courts to develop experience in the field by deciding actual
cases under the rule of reason.
Mr. Chairman and Members of the Committee, thank you for the opportunity to address

this issue.

27

Mr. JOHNSON. Thank you, Mr. Hungar.
Now, Mr. Cohen, will you proceed, sir?
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TESTIMONY OF TOD COHEN, VICE PRESIDENT, DEPUTY GEN-
ERAL COUNSEL FOR GOVERNMENT RELATIONS, eBAY IN-
CORPORATED, SAN JOSE, CA

Mr. COHEN. Chairman dJohnson, Ranking Member Coble and
Members of the Subcommittee, my name is Tod Cohen, Vice Presi-
dent and Deputy General Counsel for Government Relations for
eBay. Thank you for the invitation to speak today about the nega-
tive impact of the Supreme Court’s Leegin decision, in particular on
small and mid-size retailers who use the Internet and whose bene-
fits to help consumers are being crippled by the very visibility cre-
ated by the Internet.

We support Congress legislatively intervening and reinstating a
per se rule prohibiting retail price fixing.

Founded in 1995, eBay connects hundreds of millions of people
around the world every day. The company’s online platforms em-
power individuals and small businesses to meet and engage in open
trade on a local, national and international basis.

We believe that the efficiency and consumer benefit to the open
Internet can be immense. Businesses use it to offer lower prices,
greater choice, and great values to consumers. Consumers use it to
more easily find, compare and purchase products.

Unleashed, it is a game-changer, and we are still in the innova-
tion stage of retail on the Internet, with new retail business models
benefiting consumers, retailers and the overall economy. The Inter-
net is part of every serious 21st century retail strategy, whether
massive brick-and-click retailers with websites and big box stores,
large remote Internet and catalog retailers with nationally known
brand names or small businesses who are building new Internet
businesses or integrating the Internet into an existing small shop
to survive and grow in today’s highly competitive retail environ-
ment.

The Internet is also used by manufacturers, including the most
elite and specialized, to reach consumers with information, and
more and more with products. And the Internet is critical to more
consumers every day. It is the greatest source of product informa-
tion ever created.

I mention these facts because sometimes people paint this issue
as being about Internet retailers and discounters on one side and
non-Internet retailers on the other. Nothing could be farther from
reality. In short, everyone in retail uses the Internet, but there are
big differences on how the Internet is used.

On one side are established networks of manufacturers and re-
tailers who want to reinforce or enhance established and highly
profitable retailing business models. They are threatened by the
Internet when it is harnessed to offer consumers better deals and
morﬁ information outside the established incumbent retail net-
works.

On the other side are innovators with new business models. They
are almost always small to medium-size businesses. They use new
technologies to offer consumers better deals, more information, and
new services.

We believe that the Leegin decision is undermining consumer
benefits delivered by innovative retailers, especially on the Inter-
net. There is evidence that small and mid-size Internet retailers
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are the primary target of aggressive post-Leegin retail price fixing
policies.

EBay’s own experiences confirm that many large, established
businesses attempt to limit low price intra- and inter-brand com-
petition by continually scanning our platforms to identify sellers of-
fering their products at lower prices. They then use a range of tools
to identify these sellers and stop low-price competition using dif-
ferent tactics, depending on the circumstances of the sellers. The
Leegin decision has clearly been interpreted as a legal green light
to more aggressively thwart low-price competition.

Established retailers and manufacturers attempting to enforce
traditional business models contend that innovative Internet retail-
ers are able to offer lower prices to consumers because they “free
ride” on their traditional retail counterparts.

The truth is that the Internet turns the traditional free-rider jus-
tification for RPM on its head. Internet retailers and services pro-
vide significant pre-sale price information to consumers. The open
Internet has completely revolutionized the consumer information
experience.

Consumers regularly turn to the Internet to search for product
information, make product comparisons, and check prices before
visiting and purchasing from established retailers. In fact, it could
even be argued that the largest and most established retailers and
their largest retailer partners are free riding on the tremendous
consumer information tools created by Internet innovators.

From a competition policy and consumer benefit perspective, the
traditional rider free argument for RPM policies as applied to the
Internet should be put to rest. Innovation Internet retail models
simply expose incumbents to new competitive threats and more in-
novative forms of retailing.

Protection from new and innovative retail models was always a
likely reason for RPM, and we think it is even more true in the
Internet age. Therefore, we ask this committee to aggressively
scrutinize the Leegin decision and adopt appropriate measures to
protect consumers and retail innovators.

Thank you, Mr. Chairman, and Members of the Subcommittee.

[The prepared statement of Mr. Cohen follows:]
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Chairman Conyers, Ranking Member Smith, and Members of the Subcommittee, I am
Tod Cohen, Vice President and Deputy General Counsel for Government Relations at
eBay Inc. Thank you for the invitation to speak today about the impact of the Supreme
Court’s decision in Leegin Creative Leather Products, Inc. v. PSKS. T'd like to begin
with acquainting you with eBay and more generally the business that we participate in --
Internet commerce.

Founded in 1995, eBay Inc. connects hundreds of millions of people around the world
every day. The company's online platforms empower hundreds of millions of individuals
and small businesses to meet and engage in open trade on a local, national and
international basis. The eBay Marketplace has 88.3 million active users and there are
160 million live listings on any given day. While known for its auction format, eBay
users can also buy and sell through standard pricing formats found within traditional
retailers, both in stores and on-line. In 2008, eBay transacted $60 billion worth of
goods, or an average $2,000 worth of goods every second. eBay is committed to fair and
open competition with the view that it benefits eBay’s participants and society overall.

At eBay, we believe that the Internet is a transformational technology platform for
increasing business efficiency and effectiveness, enhancing the shopping and purchase
experiences of consumers, and facilitating increased competition in trade. Businesses use
the Internet in many ways to offer lower prices, greater choice and great values to
consumers because of reduced operating costs and increased efficiencies provided by the
Internet.

Consumers who use the Internet are able to easily find, compare and purchase products
because of their convenient access to vast amounts of information. The Internet also
enhances competition through effectively widening and deepening the market for goods
and services. Because of the Internet, businesses and consumers are no longer bound by
geography and may sell and trade with one another through local, national and global
markets. Businesses are able to offer, and consumers are able to compare more products
and brands, effectively increasing the depth of the market. These and other benefits
inherent in Internet technologies have resulted in new and innovative retail business
models and growing retail commerce that brings benefits to consumers, retailers and the
overall economy.

Before I move to focus on some of the specific issues surrounding Retail Price
Maintenance, commonly known as RPM, I want to note that the Internet is a
transformational technology that is part of every serious 21* Century retail strategy. The
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Internet is used by every segment in the retail business — from massive “brick and click”
retailers with national networks of big box stores integrated with popular web sites, to
large “remote” Internet and catalogue retailers with nationally known brand names, to
small businesses who are either building new businesses on the Internet or integrating the
Internet into an existing small retail business in order to survive and grow in the highly
competitive retail environment.

The Internet is also used by manufacturers, from the largest to the most specialized, to
reach customers with information, and more and more with products. And the Internet is
critical to more consumers every day, both as a retail marketplace and the greatest source
of product information ever created. 1 mention these facts because sometimes people
paint this issue, and other retail issues, as being about Internet retailers on one side and
non-Tnternet retailers on the other. Nothing could be farther from the reality of 21
Century retail.

Everyone uses the Internet. But, there are big differences in how the Internet is used.
The most important distinction to keep in mind is that on one side you have established
networks of manufacturers and retailers who want to use technology to reinforce or
enhance established retailing business models, without undermining those existing and
highly profitable business models. They like the Internet when it is closed and structured
to serve their interests, but they are threatened by the Internet when it is harnessed to
offer consumers better deals and more information outside the established incumbent
retail networks. On the other side are innovators with new business models, almost
always small to mid-size businesses, using new technologies to offer consumers better
deals, more information and new services. They are the “open Internet,” the great force
for innovation and change, and they threaten traditional retail networks.

Unfortunately, the recent decision in Leegin is beginning to undermine many of the
consumer benefits delivered by innovators using the openness of the Internet. Leegin
empowers those who want to curtail the ability of small and mid-size online retailers to
communicate and offer lower prices to consumers. Leegin requires that henceforth
antitrust challenges to minimum resale price maintenance (RPM) or agreements that fix
the minimum price at which a retailer may sell a manufacturer’s products are to be
analyzed applying the rule of reason versus the prior and more strict per se standard.

At the time Leegin was decided by the Supreme Court, commentators predicted that the
decision would lead to an increase in RPM programs and related practices that restrict
intrabrand price competition. Anecdotal reports and other information corroborate that
this has indeed been the result. These reports further identify Internet retailers as a
particular target of the increasing use of RPM.

eBay’s own experiences confirm this to be true. For example, a recent report in the Wall
Street Journal details how some businesses limit price competition through continually
scanning the eBay platform to identify sellers offering their products at a lower price. |

! Pereira, Joseph (2008), “Discounters, Monitors Face Battle on Minimum Pricing.” Wall Street Journal,
December 4, available at http://online.wsj.com/article/SB122835660256478297 html
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They then use a plethora of tools to identify the seller and enforce their minimum prices.
The tools used to enforce these minimum prices are varied and often depend on the
circumstances of the seller and the relationship with the manufacturer. For these
businesses, the Leegin decision has clearly been interpreted as a legal “green light” to
more aggressively thwart low-price competition by legitimate sellers.

Small and mid-size Internet retailers have become the particular target of RPM because
of the combination of two factors: they often offer lower prices to consumers, and the
Internet enables consumers to find those great price deals much easier than ever before.
These lower prices are alleged by traditional retailers to be the result of unfair
competition. As reported this past year in the Wall Street Journal, “many traditional
retailers favor minimum-pricing agreements because they help put a stop to what the
stores view as unfair competition from online sellers, which can charge less because they
have lower overhead costs.™

Traditional retailers contend that innovative Internet retailers are able to offer lower
prices to consumers because they “free-ride” on the promotional investments of their
traditional counterparts. The traditional “free-rider” argument contends that rather than
providing consumers with pre-sale information through, for example product
demonstrations and other methods, small and mid-size Internet retailers depend on
competing brick-and-mortar retailers to do so. They then divert “educated” consumers
away through offering them lower prices obtained through their cost savings. Traditional
retailers threaten that unless protected by RPM from Intemet retailers’ lower prices
eventually they will no longer provide pre-sale information; frustrating manufacturers’
promotional efforts and harming consumers in the process.

From eBay’s perspective there are many problems with this argument. The most
significant of these problems is that, as previously described and subsequently elaborated
upon, the realities of 21™ Century retailing and the Internet turns the traditional free-rider
justification for RPM on its head. Indeed, it does so to the point where in many cases it
could be argued that the largest and most established retailers are free-riding on the
tremendous consumer information tools created by Intemet innovators.

With this central point in mind, we urge you to also consider the following more specific
points in your deliberations:

1. A small or mid-size Internet retailers’ ability to offer lower prices should not be
attributed to free-riding. Instead, the Internet enables new and specialized retail
business models that can have cost advantages related to distribution, consumer
information and market penetration. These are substantial and far more likely to
be the reasons behind a small or mid-size Internet retailer’s lower prices.

* Pereira, Joseph (2008), “Why Some Toys Don’l get Discounted: Manulacturers Set Price Minimums
That Retailers Must Follow or Risk Gelling Cut O[T, Shopping Around for ‘Rock Band 2,”” Wall Street
Journal, December 24, available at: http://online.wsj.com/article_email/SB123007559680631543-
IMyQj AXMDI4MzIwND Ay N7Q1Wj html
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Internet retailers provide significant pre-sale information to their customers. In
fact, the open Internet has completely revolutionized the consumer information
experience. At its core, the Internet is a medium for the communication of
information and its capabilities are enormous. Internet businesses including
retailers can and do use the Internet to provide valuable pre-sale information to
consumers. In fact, consumers are increasingly turning to the Internet to search
for product information, make product comparisons and check prices before
visiting and purchasing from traditional brick and mortar stores — raising the
question of who is actually the free-rider.

You should also question the contention that an Internet retailer would adopt a
strategy of relying on its competitors to generate customer demand for them.
Relying on your competitor to generate customers through providing pre-sale
information is not only a risky strategy, but is also contrary to the competitive
advantage that fuels innovative Internet retailing. At its core this advantage is the
ability to provide information that creates value for prospective customers. ltis
hard to imagine an Internet retailer forgoing the very advantage that is the basis of
its business model, let alone relying on competitors who have adopted a different
business model to do it for you.

Even in the event some consumers obtain the benefit of pre-sale information from
one retailer and then continue to shop and eventually purchase from another
competitor, it is hard to imagine that it would result in the outcomes predicted by
traditional retailers and established manufacturers. For example, how much
supposed free riding is necessary for established retailers to abandon a marketing
strategy it presumably invested substantially in and one that ostensibly its
customers find considerable value.

I'understand that past real-world evidence regarding the use of RPM has not been
explained based on free-riding, but by the motivation of incumbent retailers
attempting to avoid the competitive threat of new and more innovative forms of
retailing. 1 believe that this is even more true today in the Intermet Age. The
largest and most established retailers and manufacturers, who benefit
economically from the status quo, are threatened by innovators using the Internet,
not the Internet itself.

It is also noteworthy that established retailers’ calls for RPM based upon free-
riding arguments are not limited to innovative Internet retailers. [understand that
the same justification has been advanced against value-based brick and mortar
retailers who also offer lower prices to consumers. If true, RPM narrowly
targeted at innovative Internet retailers will not cure free riding by these lower-
priced retailers.

The fact that many manufacturers have found value in the Intemet is also contrary
to the free-rider argument. Increasingly manufacturers are using the Internet

distributing their products through both brick and mortar stores and online sites in
what is termed multi-channel distribution. If free riding is a significant problem it
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is unlikely these manufacturers would see value in a strategy that ostensibly
encourages its very occurrence.

8. At the same time, it should be acknowledged that many manufacturers continue to
avoid the open Internet. A fair question is whether this is because they view, as
some traditional retailers, that free-riding by innovative Internet retailers is a
problem or because of other reasons. When considering this question, one
important reason that should not be overlooked stems from the Intemet’s ability to
effectively widen and deepen the market for goods. Some manufacturers may
wish to avoid the increased competition and ensuing pressure on their upstream
prices that results from these effects. By extension, rather than being motivated
by concerns for free-riding, manufacturers who do distribute over the Internet
may see the uniform prices that result from RPM as a way to reduce these
upstream effects. This prospect should not be overlooked.

9. It may also be the case that differences observed in the prices and pre-sale
information of the biggest established retailers and innovative Internet retailers
are merely the result of efficient market processes rather than free-riding. 1t is
well-known that consumers differ in their information needs and price preferences
even for the same product. If established retailers are providing more information
and charging higher prices and smaller innovative Intemet retailers are providing
less information and charging lower prices, this may simply be an efficient
response by each to the demands of different customer segments. Marketers call
this “target marketing” or the customization of information and price offerings to
different customer segments. Unless free-riding can be proven, forcing all
consumers to pay the same through RPM actually risks a misallocation of
promotional resources rather than increasing it.

These and other problems with the free rider explanation should be considered and
adequately explained prior to accepting any justification for Internet retailers being the
particular target of RPM.

Finally, I understand that a recent study involving Internet retailing and examining the
abolition of RPM in the UK book industry found that it increased industry productivity.?
According to the study, abolishing RPM resulted in strong growth in new retail channels
of distribution for books including through Internet retailers with both the total industry
sales volume as well as the number of titles published increasing. A key finding of the
study was that the new retail channels of distribution had different business models
typically based on lower costs and innovation. Evidence of this kind should be especially
helpful to this Committee in better understanding Internet retailing and RPM.

Thank you Mr. Chairman and members of the Subcommittee.

3 Officc of Fair Trading (2007), " An Evaluation of The Impact Upon Productivity of Ending Resale Price
Maintenance on Books."

Mr. JOHNSON. Thank you, Mr. Cohen.
And last but not least, we will ask Mr. Brunell to commence your
opening statement.
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TESTIMONY OF RICHARD M. BRUNELL, DIRECTOR OF LEGAL
ADVOCACY, AMERICAN ANTITRUST INSTITUTE, NEWTON, MA

Mr. BRUNELL. Chairman Johnson, Ranking Member Coble and
Members of the Subcommittee, I am Richard Brunell, director of
legal advocacy for the American Antitrust Institute. Thank you for
this opportunity to present the views of AAI on the Leegin decision.

We believe that consumer welfare and economic innovation are
best served when retailers are free to engage in discounting, and
therefore we urge Congress to restore some version of the per se
rule. We have had 22 months since the Leegin decision, and we
have learned a few things since then.

As expected, the use of resale price maintenance programs ap-
pears to have increased even though antitrust counselors have ad-
vised caution because some state attorneys general have taken the
position that RPM remains per se illegal under state laws, and
other states have passed, or may pass, their own Leegin repealer
bills.

We also believe that there has been a greater use of Colgate poli-
cies and minimum advertised price policies to enforce minimum re-
sale prices. Allowing manufacturers to forestall discounting by le-
gitimate retailers is problematic at any time, but we agree that it
is particularly unfortunate during this time of deep recession when
consumers depend on discounts to make ends meet, and manufac-
turers may be more pressured than ever to use RPM to forestall
retail price wars.

Another thing we have learned in the 22 months since Leegin is
that the so-called rule of reason adopted by the Supreme Court is,
in effect, a rule of virtual per se legality. Now, the court said that
RPM agreements were to be evaluated on a case-by-case basis, and
courts would have to be diligent in eliminating anti-competitive
uses from the market.

However, in most of the cases decided since the Leegin decision,
the lower courts have summarily dismissed the complaints because
the alleged relevant markets were said to be too narrow as a mat-
ter of law. Plaintiffs were not even allowed to try to prove their
cases.

Now, the problem with the rule of reason is not just that it re-
quires a plaintiff to prove a relevant market, to prove that the de-
fendant has market power, which is a difficult and expensive prop-
osition even if the plaintiff gets by a motion to dismiss. The prob-
lem is that the Supreme Court fundamentally misunderstood the
nature of the anti-competitive harm from resale price maintenance.

The court and its Chicago School supporters look at higher prices
that result from RPM and they say, “So what?” They assume that
the manufacturers’ and consumers’ interests are congruent. The
manufacturer would prefer its retailers to sell at lower prices, and
therefore, if the manufacturer adopts RPM, well, it must be be-
cause it will somehow increase demand for its product, notwith-
standing the higher prices.

Under this view, higher prices are only anti-competitive when
they result from collusion among manufacturers or retailers. And
if that is the anti-competitive theory, then no plaintiffs will ever
win a resale price maintenance case.
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The critics of RPM, notably including Congress when it repealed
the fair trade laws in 1975, look at higher prices, and they see
harm to consumers. When a manufacturer announces that it will
not permit prices to fall below a certain level, they are rightly sus-
picious. They know that manufacturers are not fond of retail dis-
counting when it puts downward pressure on wholesale prices, and
that a fixed retail price on one product can put a floor under the
price of competing products that are not even subject to RPM.

So when they see higher prices that result from RPM, they, and
Commissioner Harbour and many others, say, “Show me the con-
sumer benefit.” Yet, the business justifications generally offered for
RPM, including those suggested by Mr. Hungar, provide no real
benefits to consumers. Economists may see a theoretical benefit,
but, in reality, there are no real benefits.

A common justification is that RPM allows a manufacturer to
buy better distribution or shelf space from retailers that carry com-
peting brands. But while this may increase the manufacturer’s
sales, it does not benefit consumers. On the contrary, it can give
retailers an incentive to push the product with the largest margin
protected by RPM even when the product may be inferior to com-
peting products.

Another common justification, of course, is the free rider theory.
But even if this is a plausible concern in some cases, RPM is a poor
mechanism for addressing it.

RPM is also frequently touted as a tool to maintain the brand
image of high-end products. And if one looks at the Wall Street
Journal in the series they have had on RPM, you see that a lot of
the manufacturers that are interested in RPM are the high-end
manufacturers of fashion products.

Let me just conclude by noting that, even where RPM could have
some possible justifications, it has one anti-competitive effect that
is universal. And that is it tends to prevent more efficient retailers,
who have expert local knowledge of the needs and shopping behav-
ior of their customers, from passing on the benefits of their lower
costs to consumers.

This centralization of decision-making not only harms consumers
in the short run, it slows down innovation and productivity in the
retail sector by impairing this essential competitive tool for innova-
tive retailers to gain market share.

Thank you, and I look forward to answering your questions.

[The prepared statement of Mr. Brunell follows:]
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Chairman Conyers, Ranking Member Smith, and members of the Subcommittee, T am
Richard Brunell, Director of Legal Advocacy for the American Antitrust Institute (“AAT”).
Thank you for this opportunity to present the views of the AAT as you consider Congress’s re-
sponse to the Supreme Court’s Leegin' decision which, by a vote of 5-4, overturned the vener-
able Dr. Miles” case and the per se rule against resale price maintenance (“RPM”), which Con-
gress had long endorsed. AAlis an independent non-profit research, education, and advocacy
organization that supports the strong and sensible enforcement of our antitrust laws to ensure that
markets are competitive for the benefit of consumers and the economy as a whole.” We believe
that consumer welfare and economic innovation are best served when retailers are free to engage
in discounting, and therefore urge this committee to take action to restore some version of the
per se rule

Executive Summary

What have we learned in the almost two years since the Leegin decision? It appears that,
as expected, the use of resale price maintenance programs has increased, even though antitrust
counselors have advised caution because some state attorneys general have taken the position

that RPM remains per se illegal under some state laws and other states have passed or may pass

! Leegin Creative Leather Products, Inc. v. PSKS, Inc. 127 S. Ct. 2703 (2007).
2 Dr. Miles Medical Co. v. John D. Park & Sons Co., 220 U.S. 373 (1911).

3 Background is available at www.antitrustinstitute.org. AAI's views on a wide range of competition
policy issues are set forth in T NEXT ANTITRUST AGENDA: T AMURICAN ANTITRUST INSTITUTL'S
TRANSITION REPORT ON COMPLTITION POLICY 10O T1IE 44111 PRUSIDUNT. This book has been provided to
Subcommittec members and is available on our website.

* AAT has been actively involved in the debate over RPM. We filed an amicus bricf in Leegin urging the
Court not to overturn Dr. Miles, submitted comments in the FTC’s Nine West matter opposing Nine
West’s petition to lift resale price restrictions, provided written testimony to the Senate Judiciary Com-
mittce in support of Senator Kohl's Discount Pricing Consumer Protection Act, and testificd before the
Maryland Icgislature in support of legislation rcaffirming the per se rule under Maryland antitrust law.
All of these submissions are available on AAT’s website. Many of the points discussed here are elabo-
rated in Richard M. Brunell, Overruling Dr. Miles: The Supreme 1rade Commission in action, 52
ANTITRUST BULL. 475 (2007).
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“Leegin repealer” bills. Anecdotally, we also believe there has been greater use of “Colgate
policies” and minimum advertised pricing (MAP) policies to enforce minimum resale prices.
Allowing manufacturers to forestall discounting is problematic at any time, but it is particularly
unfortunate during this time of deep recession when consumers depend on discounts to make
ends meet and manufacturers may be more pressured than ever to use RPM to forestall price
wars,

We have also learned that, as expected, the so-called “rule of reason” adopted by the Su-
preme Court for judging RPM agreements amounts to a rule of virtual per se legality. The Court
said that RPM agreements were to be evaluated on a case-by-case basis, and courts would have
to be diligent in eliminating anticompetitive uses from the market, but in most of the cases de-
cided after Leegin, the lower courts summarily dismissed the complaints because the relevant
markets alleged by plaintiffs were said to be too narrow as a matter of law; plaintiffs were not
even allowed to try to prove their cases. The problem with using an unstructured rule of reason
for RPM is not simply that it ordinarily requires proof of a relevant market and that the defendant
has market power, which is difficult and expensive to establish even if one gets past a motion to
dismiss. The problem is that the Supreme Court fundamentally misunderstood the nature of the
competitive harm from RPM.

The Court and its Chicago-School supporters look at the higher prices that result from
RPM and say, “so what.” We should assume that the manufacturers’ and consumers’ interests
are congruent; the manufacturer would prefer its retailers to sell at the lowest prices possible in
order to increase sales. If the manufacturer adopts RPM it must therefore be because it will
somehow increase the demand for its product notwithstanding the higher prices, perhaps because
the RPM will induce retailers to offer services that make the product more attractive to consum-

ers. Higher prices are only anticompetitive, the argument goes, when they are the result of collu-
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sion among manufacturers or retailers, or perhaps the result of a dominant, inefficient retailer
pressuring the manufacturer to adopt RPM.

The critics of RPM, notably including Congress when it repealed the fair trade laws in
1975, look at the higher prices and see harm to consumers. When a manufacturer announces that
it will not permit prices to fall below a certain level, they are suspicious. They know that manu-
facturers are not so fond of retail discounting because it can put downward pressure on wholesale
prices, and that a fixed retail price on one product can put a floor under the price of competing
products that are not even subject to RPM. So when they see the higher prices that result from
RPM they say, “show me the consumer benefit.” Yet, the business justifications generally of-
fered for RPM provide no real benefit to consumers.

The most common justification is that RPM allows a manufacturer to buy better distribu-
tion or shelf space from retailers that carry competing brands, but while this may increase the
manufacturer’s sales, it does not benefit consumers; on the contrary, it may give retailers an in-
centive to push the product with the larger margin protected by RPM even when it may be infe-
rior to competing products. Another common justification is that RPM can prevent no-ftills re-
tailers from “free riding” on full-service retailers, but even when this is a plausible concern,
RPM is a poor mechanism for addressing it. And finally, RPM is often touted as a tool to main-
tain the brand image of high-end products, which seems to be more about deceiving consumers
than benefitting them. Tn any event, even if these objectives were thought to be legitimate, there
are less restrictive ways for manufacturers to achieve them, such as paying retailers directly for
services. The problem with RPM is that, regardless of the purpose for which it is used, it tends
to prevent more efticient retailers, who have expert local knowledge of the needs and shopping
behavior of their customers, from passing on the benefits of their lower costs to consumers. This

centralization of decision-making not only harms consumers in the short run, it slows down in-
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novation and productivity in the retailing sector by impairing an important tool for innovative
retailers to gain market share.
Introduction
This testimony is organized as follows: First, [ will explain why the issue of the per se
rule is important as a practical matter and requires action by Congress. Second, I will explain
why Leegin was wrong as a matter of both jurisprudence and policy, including the following:
m The Court flouted the intent of Congress favoring the per se rule and thereby usurped
Congress’s authority to make national competition policy in an area in which Congress
has been intensely involved.
m The Court underplayed the magnitude of the anticompetitive risks of RPM, including
higher prices and reduced efficiency and innovation in retailing, and failed to recognize

that those risks have increased with increasing retail concentration

m The Court overplayed the possible procompetitive uses of RPM and failed to acknowl-
edge that there is no empirical evidence that such uses are common or important.

m The Court failed to consider that any procompetitive effects of RPM can be achieved
by less restrictive alternatives that do not prevent efficient retailers passing on their lower

Costs to consumers.

m The Court erroneously believed that there were no good justifications for treating RPM
and nonprice vertical restraints differently.

m The Court failed to recognize the costs of the rule of reason, including an increased in-
cidence of anticompetitive RPM, increased business uncertainty and litigation expenses.

The Practical Importance of the Per Se Rule
AAl believes that the Leegin decision was wrong as a matter of jurisprudence and policy
for many of the same reasons articulated by Justice Breyer in his powerful dissent on behalf of

four Justices.” As Justice Breyer explained:

° AATis not alone. The academic criticism of 7eegin has been substantial. See, e.g.. Edward D.
Cavanagh, Vertical Price Restraints Afier Lecgin, 21 LOY. CONSUMER L. REV. 1 (2008); Warren S.
Grimes, The Path Forward After Leegin: Seeking Consensus Reform of the Antitrust Law of Vertical Re-
straints. 75 ANTITRUST L. J. 467 (2008); Lance McMillian, 7he Proper Role of Courts: The Mistakes of

4
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The per se rule forbidding minimum resale price maintenance agreements has

long been “embedded” in the law of antitrust. It involves price, the economy's

““central nervous system.”” [citation omitted]. It reflects a basic antitrust assump-

tion (that consumers often prefer lower prices to more service). It embodies a ba-

sic antitrust objective (providing consumers with a free choice about such mat-

ters). And it creates an easily administered and enforceable bright line, “Do not

agree about price,” that businesses as well as lawyers have long understood.®
But before exploring in detail the reasons that Leegin was wrongly decided, let me explain why
the issue is important as a practical matter and offer four reasons why Congress needs to act now
to repeal Leegin.

First, two years have passed since Leegin was decided, and we can observe the early re-
turns: not unexpectedly, numerous press reports indicate that the ruling has resulted in increased
use of resale price maintenance agreements’ and “soft” RPM programs such as “Colgate poli-
cies” and minimum advertised price (MAP) policies.® Under a Colgate or “unilateral” minimum
price policy, a manufacturer obtains compliance with minimum retail prices, not by explicit
agreement, but by threatening to cut off noncompliant dealers. Under a MAP policy, a manufac-

turer prevents retailers from advertising below a minimum price. Manufacturers have favored

these “soft” RPM programs because many states, including California and New York, may con-

the Supreme Court in Leegin, 2008 WIsc. L. REV. 405; Mark D. Baver, Whither Dr. Miles?, 20 LOY.
CoNSUMLR L. Riiv, 1 (2007).

127 S. Ct. at 2736.

7 See, e.g., Joseph Pereira, Price Fixing Makes Comeback Afier Supreme Court Ruling, WATI ST.J., Aug.
18, 2008, at Al (stating that “|m|anufacturcrs arc cmbracing broad new legal powcrs that amount to a
type of price fixing” and offering several examples); Joseph Pereira, Why Some Tovs Don't Ger Dis-
counted — Manufacturers Set Minimums That Retailers Must Follow Or Risk Getting Cut Off, WALL ST,
T, Dec. 24, 2008, at D1 (in the wake of Leegin “many manufacturers have instituted pricing minimums
for advertising or sales™); Saul Hanscll, For Sony, No Discounts Means Stress Free Shopping, NewY ork-
Times.com, Bits Blog, Nov. 20, 2008, hitp.//bits blogs. nviunes com/ 2008/11/20/stressed-sonv-says-high-
prices-will-help-vou-relax/? (describing Sony “Unified Resale Execution,” introduced in June, which
bans retailers from discounting certain high-cnd products).

¥ See Joscph Pereira & John R. Wilke, Instruments, Audio Gear Scrutinized in Price Probe, WALL S1. ).,
Oct. 23, 2008, at B1 (noting that manufacturcrs “have grown more interested in cstablishing minimum
advertised prices since the ruling”); Joseph Pereira, Discounters, Monitors Face Bartle on Minimum Pric-
ing, WALL ST.J., Dec. 4, 2008, at A1 (describing growth of firms that monitor pricing on the web as a
result of proliferation of MAP policics).
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tinue to treat RPM agreements as per se illegal under state antitrust laws;” accordingly, antitrust
counselors have advised caution in adopting express RPM agreements, at least on a national ba-
sis.'® While Colgate policies have always been lawful in theory, prior to Leegin manufacturers
were often inhibited from adopting such policies because implementing a Colgate program was
perceived by many to be draconian, costly, and impractical; it required a manufacturer to termi-
nate otherwise-valued noncompliant retailers and to refrain from price discussions with any re-
tailers.!! After Leegin, however, antitrust lawyers have been advising manufacturers that Co/l-
gate policies may be more flexible because the consequences of running afoul of the Colgate

limitations are not as severe.'> Similarly, prior to Leegin, MAP policies were typically limited to

® See Michael A. Lindsay, Resale Price Maintenance and the World After Leegin, 22 Antitrust, Fall 2007,
at 32

1 See M. Russell Wofford, Ir. & Kristen C. Limarzi, The Reach of Leegin: Will the States Resuscitate Dr.
Milcs?, ANTITRUST SOURCE, October 2007, at 1, http://swww abanet. ore/antitrust/at-sourcg/07/10/0¢ct07-
Woftord10-18£0df (| Tlhoughtful commentators have noted that the continuing uncertainty about the
states” treatment of mninimum resale price maintenance could slow the business response to Leegin.™).

! See Brian R. Henry & Eugene F. Zelek, Jr_ Establishing and Maintaining an Effective Minimum Resale
Price Policy: A Colgate How-To, ANTITRUST, Summer 2003, at 8, 8 (“Under Colgate, the cautious sup-
plier has but one choice with respect to violators — immediate termination of product purchasing privi-
leges with no warnings, no sccond chancces, and no continued shipments in responsc to assurances of fi-
ture compliance — regardless of the size of the violator and the volume of its purchases.”). Tronically, the
Court cited the cost of implementing a Colgate policy as a justification for adopting the rule of reason.
See Leegin, 127 S. Ct. at 2722-23. In addition to restoring some version of the per se rule, Congress
should also limit the use of the Colgate doctrine as a means of avoiding strictures against RPM, as dis-
cussed below.

2 See Lindsay, supra, at 36 (noting that “now is the time to reconsider” adopting a Colgate policy be-
cause “Leegin has reduced the exposure that would result if a unilateral policy inadvertently becomes (or
is perecived as becoming) an “agreement.””); Maric L. Fiala & Scott A. Westrich. Leegin Creative
Leather Products: What Does ihe New Rule of Reason Siandard Mean for Resale Price Mainienance
Claims?, ANTITRUST SOURCT, Aug. 2007, at 9, hitp://www.abanet.org/antitrust/at-source/07/08/Aue)7-
Westrich8-6f pdf (cxplaining that having a Colgare policy is “now lcss risky than it was in the past™),
Thomas B. Leary & Erica S. Mintzer, e Future of Resale Price Maintenance, Now 1'hat Doctor Milcs is
Dead, AN.Y . U.J. L. & BUS. 303, 341 (2007) (“[M]anufacturers with Colgate programs[] may be able to
discuss their differences with non-compliant retailers, rather than terminating them absolutely as they
heretofore have been required to do.”).
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manufacturer-financed (co-op) advertising and allowed significant “leakage” in discounting."
After Leegin, so-called “bald” MAP policies (i.¢., those that apply regardless of whether the
manufacturer pays for the advertising) that leave less room for discounting are less risky."

Second, the fact that many states may continue to treat RPM as per se illegal does not un-
dercut the need for Congress to restore the per se rule under the Sherman Act. Commentators
have generally concluded that it is unclear how courts will interpret existing state statutes, even if
attorneys general favor a per se rule. Most state antitrust statutes are construed in harmony with
federal law. Only one state — Maryland — has amended its statute in light of 7.eegin to expressly
adopt the per se rule.'* And some have suggested that state laws that adopt a per se rule might
be preempted by the Sherman Act.'® Tn any event, a state-by-state approach will offer no protec-
tion to consumers in states that follow federal law and, perhaps most significantly, will not per-
mit the federal enforcers to bring RPM cases on a per se basis.

Third, while it is true that Leegin did not make RPM per se legal, and the Court offered
that “courts would have to be diligent in eliminating their anticompetitive uses from the market”
under the rule of reason,"” the way that the courts have interpreted Leegin so far suggests that the
rule of reason will devolve into a rule of virtual per se legality, as it has with nonprice vertical

restraints. Several lower courts (including the lower court on remand in Zeegin) have dismissed

" Indeed, where minimum advertised pricing policies are tantamount to RPM because discounting is
effectively precluded, the FTC had said it would consider them to be per se illegal. See In re Sony Music
Entertainment, Inc., No. C-3971, 2000 WL 1257799 (F.T.C)).

' See Lindsay, supra, at 36. But see New York v. Herman Miller, Inc., 08-CV 2977 (SDN.Y. 2008)
(complaint by Attorneys General of New York, Michigan and Illinois challenging “bald™ MAP policy as
resale price maintenance agreement under state and federal law where the advertised price was the price
at which a consumcr purchascd the product).

¥ See 2009 Md. Laws c. 44 (approved by the governor April 14, 2009), available at

' See, e.g.. Lindsay, supra, at 33.
V' Leegin, 127 S. Ct. at 2719.
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RPM complaints on motions to dismiss for failing sufficiently to allege a relevant market, not
even permitting plaintiffs to fr) to prove a rule of reason violation, even though the cases in-
volved allegations of market power and dual distribution (i.e., manufacturers that sell at retail, in
competition with their dealers, as well at wholesale).'® Indeed, even the FTC interpreted Leegin
to permit RPM in a case where the leading manufacturer of women’s fashion shoes (albeit with
“only a modest market share”) engaged in dual distribution, RPM practices appeared to be wide-
spread in the industry, and its purported procompetitive efficiencies were “unproven.”"’

Fourth, Congress should not wait to act for the completion of the FTC’s workshops on
RPM. While the FTC (Commisioner Harbour in particular) is to be commended for undertaking
to study RPM, it is not clear when or what the end product of the workshops will be. As dis-
cussed below, empirical studies in the past have been inconclusive. And insofar as the FTC of-
fers policy prescriptions or guidelines for courts, such recommendations will be constrained by
the Leegin decision.

To be sure, Leegin is not going to mean the end of consumer discounts, even if RPM is
effectively legalized by the courts. Manufacturers often like retail discounting, and discount
chains are a well-established, significant part of retailing. As the Court noted, even in the fair
trade era when resale price maintenance was generally legal, only a small fraction of goods was

fair traded. However, as Justice Breyer countered, that small fraction would translate into sig-

" See PSKS, Inc. v. Lecgin Creative Leather Products, Inc., 2009 WL 938561 (E.D. Tex. 2009); Spahr v.
Legin Creative Leather Products, Inc., 2008 WL 3914461 (E.D. Tenn. 2008) (consumer class action);
Jacobs v. Tempur-pedic Int., Inc., 2007 WL 4373980 (N.D. Ga. 2007) (consumer class action). But see
Babyage.com v. Toys “R” Us, Inc., 558 F. Supp. 2d 575 (E.D. Pa. 2008) (denying motion to dismiss).

** In re Nine West Group Inc., FTC Dkt. C-3937, Order Granting in Part Petition to Reopen and Modify
Order Issued April 11, 2000 (May 6, 2008) (“FTC Nine West Order™).
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nificant dollar amounts in today’s retail marketplace of more than $3 trillion.”” Moreover, in-
creasing retail concentration and buyer power suggest that the risk of anticompetitive, retailer-
induced RPM has increased significantly since the fair trade era. And during this time of deep
recession, it is particularly important that consumers not be forced to pay higher unnecessarily
high prices, even as manufacturers may be more tempted than ever to use RPM to forestall price
wars.
Leegin is Bad Jurisprudence

Thirty-four years ago, the Subcommittee on Monopolies and Commercial Law held hear-
ings on H.R. 2384, the bill that was enacted as the Consumer Goods Pricing Act of 1975 The
law repealed the so-called “fair trade” amendments to the Sherman Act — the Miller-Tydings Act
of 1937 and the McGuire Act of 1952 — which had authorized states to legalize resale price
maintenance agreements.”> The Subcommittee, headed by Representative Peter Rodino, heard
testimony from numerous witnesses, including the Deputy Assistant Attorney General, Keith
Clearwaters, and the Chairman of the Federal Trade Commission, Lewis Engman, both of whom
testified in favor of restoring the per se rule of Dr. Miles.”® The Senate Judiciary Committee also
held seven days of hearings with 23 witnesses, including the Assistant Attorney General for An-
titrust, Thomas Kauper, who testified to the same effect.** The Committee reports show that

Congress believed that RPM was pernicious and should be banned. The Committees heard the

20

Justice Breyer estimated that if prices on goods subject to resale price maintenance rose by the same
rate that occurred in the fair trade era, retail bills would increase by an average of roughly $750 to $1000
for a family of four. 127 S. Ct. at 2736.

' Pub. L. No. 94-175, 89 Stat. 801 (1975).

** The Miller-Tydings Act is the only substantive amendment to Section 1 of the Sherman Act in its entire
history.

* See Fair Trade: Hearings on H.R. 2384 Before the Subcomm. on Monopolies and Commereial Law of
the H. Comm. on the Judiciary, 94th Cong. 3, 109 (1975) [House Hearings].

* See Fair Trade Laws: Hearings on S. 408 Before the Subcomm. on Antitrust and Monopoly of the S.
Comm. on the Judiciary, 94th Cong. 176-77 (1975).
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arguments, similar to those made today, that resale price maintenance could be procompetitive in
some circumstances, et rejected any exceptions to the per se rule.”*

Congress passed the Consumer Goods Pricing Act with overwhelming, bipartisan sup-
port, and President Ford enthusiastically signed it into law.*® In 1977, when the Supreme Court
in G1¥ Sylvania adopted the rule of reason for nonprice vertical restraints, it expressly stated that
different treatment of resale price maintenance was justified in part because Congress had ap-
proved the per se rule.?” After the Reagan Administration’s Justice Department sought to over-
turn the per se rule in Monsanto,”® Congress passed appropriations measures in 1983, 1985,
1986, and 1987 preventing the Department from using appropriated funds for this purpose.”’
Such measures were no longer needed when the (first) Bush Administration came to office and
promised to enforce Dr. Miles>® Between 1990 and 2000, the FTC and Department of Justice

brought about 14 RPM cases; the States also brought numerous cases.>!

* For a review of this history, sce Bruncll, supra, at 487-88.

* Statcment by President Gerald R. Ford Upon Signing the Consumer Goods Pricing Act of 1975 (law
“will make it illegal for manufacturcrs to fix the prices of consumer products sold by retailers™).

? Continental T.V., Inc. v. GTE Sylvania Inc., 433 U.S. 36, 51 n.18 (1977) (*Congress recently has ex-
pressed its approval of a per se analysis of vertical price restnictions by repealing those provisions of the
Miller-Tydings and McGuire Acts allowing fair-trade pricing at the option of the individual States™ but
“InJo similar cxpression of congressional intent cxists for nonprice restrictions.”).

* Monsanto Co. v. Spray-Ritc Scrvice Corp., 465 U.S. 752 (1984). The Court declined to reach the issuc.
See id. at 760 n. 7; see also id. at 769 (Brennan, J ., concurring).

* See H.R. Rep. No. 237, 102d Cong., st Scss. 4 (1991) (“With the possible cxception of merger policy,
there is probably no area of antitrust where Congress has displayed such an explicit and abiding intent to
set policy for the courts and enforcement agencies as the area of resale price maintenance ("RPM’).”

%0 See Speech by Ass’t Attomey General James F. Rill, 57 Antitrust & Trade Reg. Rep. (BNA) 671, Nov.
9. 1989 (stating that the Antitrust Division would not advocatc change to the per se rulc and would “not
hesitate to bring a resale price maintenance case, contingent only on evidence sufficient to establish a
genuine resale price conspiracy and facts showing a significant regional impact™); see also Interview With
Former Assistant Attorney General James I'. Rill, 63 Antitrust & Trade Reg. Rep. (BNA) 254 (Aug. 27,
1992) (favoring “a per se illegality principle applicd to resalc price maintenance™).

3! See Bruncll, supra, at 479 & n.22 (listing cascs).

10
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There matters stood until the Roberts Court granted certiorari in Zeegin to reconsider the
Dr. Miles rule, notwithstanding that there was no great hue and cry demanding that Dr. Miles be
reversed. On the contrary, the bipartisan Antitrust Modernization Commission had declined to
study the topic, noting that there was “a relatively low level of controversy on the subject.”*

What did the Court have to say about the legislative history showing Congress’s en-
dorsement of the per se rule? The Court responded:

The text of the Consumer Goods Pricing Act did not codify the rule of per se ille-

cality for vertical price restraints. It rescinded statutory provisions that made

them per se legal. Congress once again placed these restraints within the ambit of

§ 1 of the Sherman Act. And, as has been discussed, Congress intended § 1 to

give courts the ability “to develop governing principles of law” in the common-

law tradition. [citations omitted] Congress could have set the Dr. Miles rule in

stone, but it chose a more flexible option. We respect its decision by analyzing

vertical price restraints, like all restraints, in conformance with traditional § 1

principles, including the principle that our antitrust doctrines “evolve with new

circumstances and new wisdom.” [citations omitted]*>

With all due respect, we believe, like the dissenters,’® that by ignoring the obvious pur-
pose of the Consumer Goods Pricing Act to extend the per se rule, the Court failed to respect
Congress’s will. Indeed, the Court’s “common law” approach to the Sherman Act —
unconstrained by congressional intent and its own precedent — reflects an ominous trend in judi-
cial lawmaking. The Court has set itself up as the principal antitrust policymaker for the country,
a “Supreme Trade Commission,” except that unlike the Federal Trade Commission, it is staffed

with law clerks rather than antitrust experts, has no ability independently to gather data, and is

not subject to agency oversight by Congress. Just as Congress had to enact the Clayton Act in

* Antitrust Modcrnization Commission Single-Firm Conduct Working Group, Memorandum at 16 (Dcc.
21. 2004). at hitp://www.ame.gov/pdf/meetings/Single-FirmConduct.pdf.

35127 S. Ct. at 2724 (emphasis added).

* See id. at 2732 (“Congress fully understood. and conscquently intended ... to make minimum resale
price maintenance per se unlawful.”); see also Herbert Hovenkamp, Chicago and its Alternatives, 1986
Dukr L.J. 1014, 1020 n.34 (“1 am persuaded ... that Congress has sanctioned the per se rule for resale
pricc maintenance, and that we should foel obliged to comply with it until Congress tells us otherwise.™).

11
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1914 in response to the Court’s narrowing of the Sherman Act in Standard Oil, and the Cellar-
Kefauver Act in 1950 after the Court limited the Sherman Act again in Columbia Steel, Congress
must once again rein in the Court and reestablish its primacy in making national competition
policy for the benefit of consumers.
Leegin is Bad Policy

The Court’s repeal of the per se rule against RPM is bad policy for several reasons. First,
the Court’s standard for determining when to apply a per se rule was wrong. The Court con-
cluded that the per se rule was not appropriate for RPM because, “[n]otwithstanding the risks of
unlawful conduct, it cannot be stated with any degree of confidence that resale price maintenance

3 However, while

‘always or almost always tends to restrict competition and decrease output
that standard has been asserted in some cases,* it is the wrong test. Justice Breyer acknowl-
edged that resale price maintenance can have procompetitive effects (“the proponents of a per se
rule have always conceded as much™).*’ but “before concluding that courts should consequently
apply a rule of reason, I would ask such questions as, how often are harms and benefits likely to
occur? How easy is it to separate the beneficial sheep from the antitrust goats?”** Modern deci-
sion theory dictates that the proper focus is not simply on the frequency with which a practice is
anticompetitive or procompetitive, but also on the magnitude of the harms or benefits and, given
error costs, whether an alternative rule would generally improve consumer welfare and the ad-

ministration of the antitrust laws. As Professors Areeda and Hovenkamp have said, “Tt is thus

not enough to suggest that a class of restraints is sometimes or even often beneficial or harmful.

#1127 S. Ct. at 2717, quoting Business Elecs. Corp. v. Sharp Elecs. Corp., 485 U.S. 717, 723 (1988).

* But see GTI. Sylvania, 433 U.S. at 50 n.16 (“Cases that do not fit the generalization may arise, but a per
se rule reflects the judgment that such cases are not sufficiently common or important to justify the time
and cxpense necessary to identify them.™).

7 Leegin, 127 S. Ct. at 2732.
*1d at 2729.

12
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The critical questions are always ones of frequency and magnitude relative to the business and
legal alternatives.”™

Second, as explained below, while giving some credence to the anticompetitive effects of
RPM, the Court understated the magnitude of the risks. Moreover, the Court ignored the fact
that abandoning the per se rule in favor of the rule of reason will inevitably lead to an increased
incidence of anticompetitive RPM, as well as increased uncertainty for business and greater liti-
gation expenses. At the same time, the Court failed to show that the Dr. Miles rule harmed con-
sumer welfare, The evidence that procompetitive uses of RPM are common or important is ex-
ceedingly thin. And insofar as RPM has procompetitive uses in theory, the evidence that less

restrictive alternatives are more costly or less effective is nonexistent.

The Anticompetitive Effects of Resale Price Maintenance

. . . . 4
The Court recognized that resale price maintenance “does have economic dangers.”*

What are those dangers?
Higher prices. The function of resale price maintenance is to raise resale prices to con-

sumers, and there is little dispute that resale price maintenance generally has that effect.*’ This

8 PLILLIP E. ARELDA & HUBLRT HOVENKAMP, ANTITRUST LAW Y1628b, at 292 (2d ed. 2004); see also
Armndt Christiansen & Wolfgang Kerber, Competition Policy With Optimally Differentiated Rules Instead
of “Per se Rules vs. Rule of Reason”, 2 1. COMP. L. & ECON. 215, 238 (2006) (explaining “error cost
approach” in law and economics, and observing that to justify abandoning prohibition of RPM, “it is not
sufficicnt to show that that there arc cascs in which resale price maintenance can Iead to positive welfare
effects™); Edward lacobucci, The Case for Prohibiting Resale Price Maintenance, WORLD COMP. L &
EcoN. Riv.,, Dec. 1995, at 71, 102 (advocating per se rule because “the number of cases where RPM is
efficient will probably be rather small, while the cost involved from switching from RPM to alternatives
is likely to be minimal [and] the cost of a rulc-of-rcason review is likely to be significant if it is to be donc
properly.”).

® Leegin, 127 S. Ct. at 2719; see id. at 2717 (“[T]he potential anticompetitive consequences of vertical
price restraints must not be ignored or underestimated.”); id. at 2716 (“[Ulnlawful price fixing, designed
solcly to obtain monopoly profits, is an cver present temptation. ™).

! See 8 ARIEDA & HOVIINKAMP, supra, € 1604b, at 40 (resale price maintenance “tends to produce
higher consumer prices than would otherwise be the casc. The cvidence is persuasive on this point.”).
Even the majority seemed to acknowledge this, see 127 S, Ct. at 2718 (“*price surveys indicate that [re-
sale price maintenance| in most cases increased the prices of products sold’ ™) (quoting T1IOMAS R.

13



87

would seem enough to make resale price maintenance competitively suspect,”” and was the main
reason Congress repealed the fair trade laws.* Studies of the fair trade era showed that prices of
items subjected to fair trade in fair trade states were significantly higher than in states where re-
sale price maintenance was illegal, and that fair trade cost consumers bi/fions of dollars a year.**
More recently, music companies’ efforts to restrain resale prices of CDs was estimated by the
FTC to have cost consumers as much as $480 million, "

The Court, however, was not impressed with the argument that resale price maintenance
raises prices to consumers, “absent a further showing of anticompetitive conduct.”™® The Court
suggested that since the high prices may be accompanied by more dealer services, it is not neces-
sarily the case that resale price maintenance reduces consumer welfare.*” Was Congress there-
fore misguided when it saw higher prices in fair trade states as being harmful to consumers? In
the absence of other information, is it unreasonable to presume that higher prices resulting from

resale price maintenance are indicative of consumer harm? I think not.

OVERSTREET, JR., RESALE PRICE MAINTENANCE: ECONOMIC THEORIES AND EMPIRICAL EVIDENCE 160
(FTC Bareau of Economics Staff Report 1983)) (alteration in original), although the Court went on to say
that resale price maintenance “may reduce prices if manufacturers have resorted to costlier altematives of
controlling resale prices that are not per se unlawful.” Id.

# See Nat’l Soc’y of Prof’l Engineers v. United States, 435 U.S. 679, 692 (1978) (“|p]rice is the *central
nervous system of the cconomy™) (quoting United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 226
n.59 (1940)).

* The 1975 Act itself is entitled, “An Act To amend the Sherman Antitrust Act to provide lower prices
for consumers.” 89 Stat. 801 (1975).

* See H. RFP. NO. 94-341, at 3 (1975); see also F.M. Scherer, Comment on Cooper et al.'s “Vertical
Restrictions and Antitrust Policy”, COMP, POLICY INT'L, Autumn 2003, at 65, 71-74 (reviewing studies
showing substantial consumer savings from termination of resalc price maintenance in light bulb, retail
drug. blue jeans, and other sectors).

*# See Press Release, Fed. Trade Comm’n, Record Companies Settle FTC Charges of Restraining Compe-
tition in CD Music Market (May 10, 2000), http://www.fic.gov/opa/2000/05/cdpres.htm.

* Leegin, 127S. Ct. at 2718.

77 See id. (“price surveys ‘do not necessarily tell us anything conclusive about the welfare effects of [re-
sale price maintenance] because the results are generally consistent with both procompetitive and anti-
competitive theorics™™) (quoting OVERSTREET at 106) (altcration in original).

14
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According to the Court, focusing on higher prices overlooks that a manufacturer ordinar-
ily benefits from Jow resale prices. “As a general matter, therefore,” the Court said, “a single
manufacturer will desire to set minimum resale prices only if the ‘increase in demand resulting
from the enhanced service . . . will more than offset a negative impact on demand of a higher
retail price.”** However, an alignment between manufacturers’ and consumers’ interests cannot
be generalized.*

Any congruence of manufacturer and consumer interests evaporates if the manufacturer
adopts resale price maintenance at the behest of its retailers. Indeed, the Court noted, “If there is
evidence that retailers were the impetus for a vertical price restraint, there is a greater likelihood
that the restraint facilitates a retailer cartel or supports a dominant, inefficient retailer.”** The
Court acknowledged that the risk of resale price maintenance being used to facilitate dealer col-
lusion is a “legitimate concern.”™! Moreover, the Court recognized that, even without dealer
collusion, a “manufacturer might consider that it has little choice but to accommodate [a power-
ful] retailer’s demands for vertical price restraints if the manufacturer believes it needs access to
the retailer’s distribution network.”*? But while recognizing the anticompetitive retailer-power

explanation for resale price maintenance, the Court seemed oblivious to the changes in the econ-

# Jd_at 2719 (quoting Frank Mathewson & Ralph Winter, The Law and Fconomics of Resale Price Main-
tenance, 13 REV, IND. ORG. 57, 67 (1998)) (altcration in original).

* See Toys “R” Us, Inc. v. Fed. Trade Comm'™n, 221 F.3d 928, 938 (7th Cir, 2000) (noting that rationalc
for permitting restricted distribution policies “depends on the alignment of interests between consumers
and manufacturers. Destroy that alignment and you destroy the power of the argument.”) (intemal quotes
omitted). Professor Cavanagh maintains that the argument that the manufacturer acts as a surrogate for
the consumer “smacks of putting the fox in the chicken coop to protect the hens.” Cavanagh, supra, at
20.

% Leegin, 127 S. Ct. at 2719 (citing Brief for William S. Comanor & Frederic M. Scherer as Amici Curiae
Supporting Neither Party, 2007 WL 173679, at 7-8, which states, “there are no arguments in economic
analysis supporting restraints arising from distributor actions or pressures. In such circumstances, RPM
and similar restraints lcad to higher consumer prices with no demonstrated redeeming values . . . .7).

1 Id. at 2717.

S:Id.
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omy that have heightened the risk of retailer-induced resale price maintenance. For example, the
Court emphasized that a single retailer cannot “abuse” resale price maintenance without “market
power,” and quoted the old saw from Business Electronics that “[r]etail market power is rare,
because of the usual presence of interbrand competition and other dealers.”> However, common
sense says otherwise. Retail buyer power is common® and is increasing along with retail con-
centration.”® As Justice Breyer pointed out, increased concentration in retailing “may enable
(and motivate) more retailers, accounting for a greater percentage of total retail sales volume, to
seek resale price maintenance, thereby making it more difficult for price-cutting competitors
(perhaps internet retailers) to obtain market share.”*®

Lower retail prices may sometimes be in the manufacturer’s interest, but sometimes the
manufacturer can maximize its profits when RPM is used to jointly maximize the profits of the
manufacturer and its retailers, or the manufacturer and its competitors. The Court conceded the
danger that resale price maintenance might be used to facilitate a manufacturer cartel®’ but, sig-
nificantly, failed to recognize that resale price maintenance may also facilitate oligopolistic pric-

ing that may not itself be illegal.** The Court also did not acknowledge Justice Breyer’s point

S 1d at 2720 (quoting Business Elecs. Corp. v. Sharp Elecs. Corp., 485 U.S. 717, 727 n.2 (1988)) (altera-
tion in original).

™ See, e.g.. 8 AREEDA & HOVENKAMP, supra, 4 1604d3, at 48, 49 (“Multibrand dealers” ability to substi-
tute other brands gives the dealers considerable leverage.”).

> See, e.g.. Kris Hudson, States Target Big-Box Stores -- Maine if First to Require that Wal-Mart, Rivals
Undergo Impact Studies, WALL ST. T, June 29, 2007, at A8 (reporting that in 2006, the ten largest U.S.
retailers accounted for 25% of the nation’s retail purchases, excluding cars, up from 18% in 1996).

* Leegin, 127 S. Ct. at 2733.

7 See id. at 2716; see also Brief of Amici Curiae Economists in Support of Petitioner, Leegin, 2007 WL
173681, at 13 (objcction “had some traction historically™); OVERSTREET, supra. at 22 (“The cconomics
litcraturc contains scveral cxamples of possiblc collusion among manufacturcrs which may have been
facilitated by RPM.”).

* See 8 AREEDA & HOVENKAMP, supra, € 1606d-f, at 86-92 (resale price maintenance reinforces manu-
facturer coordination, whether express or tacit, by reducing utility of wholesale price cuts and increasing

16
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that “[i]ncreased concentration among manufacturers increases the likelihood that producer-
originated resale price maintenance will prove more prevalent today than in years past, and more
harmful.”® Further, RPM may be used strategically to dampen interbrand price competition at
the retail level even when competing manufacturers do not use RPM; competing single-brand
retailers and multibrand retailers may respond to a manufacturer’s use of RPM by raising the
price of other brands.*’

The Court also failed to recognize manufacturers’ incentive independently to adopt resale
price maintenance in order to protect their own wholesale margins. Retail discounting is often
harmful to the manufacturer because it puts pressure on the manufacturer to reduce its wholesale
prices®' As a Wal-Mart executive stated when Wal-Mart was the new discounter on the block,

“Idon’t have any question but that competitive pricing at the retail level creates more pressure

on manufacturers’ factory prices than is present when they’re able to set retail prices as well . . .

262

Reduced efficiency and innovation. In addition to raising prices, resale price mainte-

visibility of prices; “danger is more than theoretical™). Justice Breyer recognized that facilitation of tacit
collusion was the main anticompetitive risk at the producer level. See Leegin, 127 S. Ct. at 2727.

* 1d. at 2734,

 See Greg Shaffer, Slotting allowances and resale price maintenance: a comparison of facilitating prac-

fices, 22 RAND J. ECON. 120 (1991) (“lcgalizing RPM is tantamount to allowing rctailcrs to commit to
prices™). A recent study of Tovota’s no-haggle pricing policy in Canada provides some empirical support
for this phenomenon. See Xiaohua Zeng et al., The Competitive Implications of a “No-Haggle™ Pricing
Policy: The Access Toyota Case (Scp. 9, 2008) (unpublished manuscript),

no-haggle pricing policy not only raised Toyota’s retail prices in provinces where it was used, but
Honda’s as well).

¢ See, e.g., 8 ARTEDA & HOVINKAMP, supra, Y 1606¢, at 85-86 (noting “instances in which intense price
compctition at the dealer level has led to price cuts at the manufacturing Icvel”); Robert L. Steiner, How
Manufacrurers Deal With the Price-Cutting Retailer: When Are Vertical Restraints Efficient?, 65 ANTI-
TRUST L. J. 407, 441-42 (1997) (explaining that resale price maintenance may be used to tame the exer-
cise of countervailiug retail power).

% S. Robson Waltou, Anfitrust, RI’M, and the Big Brands: Discounting in Small-Town America (I1), 15
ANTITRUST L. & ECON. REV. No. 2, at 11. 16 (1983).
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nance has a tendency to reduce innovation and efficiency in retailing. As Justice Breyer noted,
resale price maintenance agreements “can inhibit expansion by more efficient dealers whose
lower prices might otherwise attract more customers, stifling the development of new, more effi-
cient modes of retailing . . . "® The majority recognized this effect when it noted, “Retailers
with better distribution systems and lower cost-structures would be prevented from charging
lower prices by the [RPM] agreement.”®* But while the majority was referring to resale price
maintenance that is used to organize a retailer cartel ©° the effect is inherent in resale price main-
tenance regardless of the purpose for which it is employed. The importance of this exclusionary
theory of anticompetitive harm is highlighted by a recent study on the effect of eliminating RPM
on books in the United Kingdom in the mid 1990s. Tn a report last year prepared for the Office
of Fair Trading, researchers concluded that the abolition of RPM contributed to the entry and
rapid growth of innovative forms of book retailing, namely Internet sellers and supermarkets.®

The Procompetitive Justifications for Resale Price Maintenance

Declaring that the “economics literature is replete with procompetitive justifications for a

»67

manufacturer’s use of resale price maintenance,” " the Court identified three procompetitive jus-

% Leegin, 127 S. Ct. at 2727 see 8 AREEDA & HOVENKAMP, supra, § 1632¢4, at 320 (“When resale
prices are not fixed, price competition among dealers favors the expansion of those with efficient scale
and methods, thus lowering the cost of distribution.”).

® Leegin, 127 8. Ct. at 2717.

® See id. (also noting that “dominant retailer . . . might request resale price maintenance to forestall inno-
vation in distribution that decreases costs™).

 See OFTICT OF FAIR TRADING, AN TVALUATION OF TITT IMPACT UPON PRODUCTIVITY OF TNDING RT-
SALE PRICE MAINTENANCE ON BOOKS (Fcb. 2008), available at

brass, Three Cases in Search of a Theory: Resale Price Maintenance in the UK (2009) (unpublished
manuscript) (noting that “study suggests that this growth of innovative book retailing in the UK would
have been substantially slower absent the ability to offer discounted prices™).

 Leegin, 127S. Ct. at 2714.
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tifications,*® each of which is problematic.

Free rider theory. The principal theory discussed by the Court and relied upon by resale
price maintenance advocates is the “free rider” theory, under which resale price maintenance can
benefit consumers because the higher prices may induce retailers to provide pre-sale services that
promote interbrand competition and otherwise would not be provided. Prominently featured in
Sylvania, this theory (dating back at least to Telser in 1960) was well known to Congress in 1975
but nonetheless was rejected as a basis for permitting resale price maintenance.” As Justice
Breyer noted, free riding is common in our economy; the real issue is “how often the ‘free rid-

»70
> Professors Comanor

ing’ problem is serious enough significantly to deter dealer investment.
and Scherer in their amicus brief to the Court indicated “there is skepticism in the economic lit-
erature about how often” resale price maintenance “is needed to prevent free-riding and ensure

that desired services are provided.”" Klein and Murphy have noted that the standard free-rider

theory for resale price maintenance is “fundamentally flawed” because it is based on “the unreal-

 Justice Breyer said that the majority had listed just two theories, free rider and new entry. He did not
accept the majority s contractual-fidelity theory, discusscd infia.

“ See, e.g.. S. REP. NO. 94-466, at 3 (1975) (noting that manufacturcr could solve scrvices problem “by
placing a clausc in the distributorship contract requiring the retailer to maintain adequate service. More-
over, the manufacturer has the night to select distributors who are likely to emphasize service.”); House
Hearings, supra, at 32 (statcment of Thomas A. Rothwell, Exceutive Dircetor and General Counscl of
Marketing Policy Institutc, quoting Bork’s cfficicncy cxplanation for RPM).

" Leegin, 127 8. Ct. at 2729.

" Bricf for William S. Comanor & Frederic M. Scherer as Amiei Curige Supporting Neither Party,
Leegin 2007 WL 173679, at 6; see also F. M. SCHERER & DAVID ROSS, INDUSTRIAT. MARKET STRUC-
TURE AND ECONOMIC PERFORMANCE 552 (3rd ed. 1990) (“relatively few products qualify . . . under Tel-
ser’s free-rider theory™); 8 ARLLDA & HOVENKAMP, supra, § 1601e, at 13 (| U]nrestrained intrabrand
compctition docs not lcad to substantially detrimental free riding when dcalers provide no significant
services (such as drugstores selling toothpaste), the services they do provide cannot be utilized by cus-
tomers who patronize other dealers (luxurious ambience), the services are paid for separately (post-sale
repair), the scrvices provided arc not brand specific and arc fully supported by a wide range of products
(high-quality dcpartment storc), the scrvices can be provided cfficiently by the manufacturer (advertis-
ing), or a sufficient number of consumers patronize the dealers from whom they receive the service.”); idl
¢ 1611f; at 134 (*|F]or most products, low-service discounting dealers do not impair the viability of full-
service dealers; both cxist side by side.”™).
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istic assumption that the sole avenue of nonprice competition available to retailers is the supply
of the particular services desired by the manufacturer.”’? They have shown that, “[e]ven if the
manufacturer fixes the retail price and does not permit price competition, retailers still have an
incentive to free ride by supplying nonprice services that are not desired by the manufacturer but
are of value to consumers,”” such as free gifts, free delivery, discounts on bundled products,
rewards programs, and so forth. “No matter how large a margin is created by resale price main-
tenance, there appears to be no incentive for competitive free-riding retailers to supply the de-
sired . . . services.”"*

The “quality certification” version of the free-rider theory cited by the Court” is even
more problematic because the discounters are not even expected to offer the services of the pres-
tige retailers, and thus have higher margins with which to continue to “free ride” by offering
non-price inducements to attract customers from prestige retailers.”® Furthermore, even if resale

price maintenance is used to prevent free riding and increase output, there is no a priori reason to

believe that consumers as a whole benefit, because most consumers may prefer the lower-priced

™ Benjamin Klcin & Kevin M. Murphy, Vertical Restrainis as Contract Enforcement Mechanisms, 31 ).
LAW & ECON. 263, 266 (1988). Klein and Murphy were part of the group of amici economists supporting
the reversal of Dr. Miles. See Brief of Amici Curiae Economists in Support of Petitioner, supra, App. 2a.

7 Klein & Murphy, supra, at 266.
14

™ Under this version, discount retailers free ride on the reputation of prestige retailers for carrying only
high-quality products. See Leegin, 127 S. Ct. at 2715-16 (“[Clonsumers might decide to buy the product
becausc they sce it in a retail establishment that has a reputation for selling high-quality merchandise.”™).

7 See lacobucci, supra, at 80-82; see also 8 AREEDA & HOVENKAMP, supra, § 1613d-g, 156-635 (main-
taining that quality certification theory is “relatively weak™ largely becausc clite dealers’ services arc
unlikely to be driven from the market since they are not brand specific and the ambience of elite dealers is
not subject to free riding; “distribution restraints in this context reflect the power of elite dealers rather
than the manufacturer’s desire™).
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product without the services.”” As Justice Breyer noted, insofar as resale price maintenance
agreements encourage dealers to compete on service instead of price, they threaten “wastefully to
»78

attract foo many resources into that portion of the industry.

Services without free-riding. The Court also maintained that resale price maintenance

“can also increase interbrand competition by encouraging retailer services that would not be pro-
vided even absent free riding” because it “may be difficult and inefficient for a manufacturer to
make and enforce a contract with a retailer specifying the different services the retailer must per-

fOrm.,ﬂ()

The Court was apparently referring to Klein and Murphy’s “contractual fidelity” the-
ory, which is not so much about the difficulty of contractual specification, but rather about giv-
ing dealers excess profits to provide an incentive “for faithful performance of all the dealers’
express or implied obligations.”80 Under this theory, the threat of termination or other contrac-
tual sanction may be an inadequate incentive against shirking by retailers if they are making only

normal profits ' Putting aside the issue of why competition among retailers in the absence of

free-riding would not be sufficient to ensure adequate dealer services,* this theory suffers from

"7 See Brief for William S. Comanor & Frederic M. Scherer, supra, at 4-5; see also Brief of Amici Curiae
Economists, supra, at 10 (noting that Scherer & Ross have shown “that RPM may reducc both consumer
and social welfare under a plausible hypothesis regarding the impact on demand for the product™).

™ Leegin. 127 S. Ct. at 2727 (emphasis added).
" 1d at 2716.

$0'8 AREEDA & HOVENKAMP, supra, € 1614e, at 172; see also Mathewson & Winter, supra, at 74 (“The

role of resale price maintenance in the Klein-Murphy explanation is to protect retailer quasi-rents against
erosion by retail price competition, to ensure that contract termination has sufficient value as a threat.”).

*' Klein & Murphy, supra, at 268-69 (many dealers “make insufficient manufacturer-specific investments
to msurc dealer performance solcly through the threat of losing the return on these specific investments™).

# Justice Breyer did not credit this theory because, he said, “I do not understand how, in the absence of
free-riding (and assuming competitiveness). an established producer would need resale price mainte-
nance. Why, on these assumptions, would a dealer not ‘expand” its ‘market share” as best that dealer sees
fit, obtaining appropriate payment from consumers in the process? There may be an answer to this ques-
tion. ButIhave not scen it. And I do not think that we should placc significant weight upon justifications
that the parties do not explain with sufficient clarity for a generalist judge to understand.” Feegin, 127 S.
Ct. at 2733. In fact, the contractual-fidelity theory does rely on a form of free riding or externality, either
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several flaws. First, as with the standard free-rider theory, this theory is undermined by nonprice
competition, which should have a tendency to eliminate the excess dealer profits on which the
theory is predicated.* Second, as with any resale price maintenance scheme designed to raise
dealer margins, the result is likely to harm consumers of multibrand retailers insofar as those
retailers steer consumers to high-margin, price-maintained products regardless of their competi-
tive merits.* Third, if the goal is merely to increase the rents earned by dealers, then there are
less restrictive alternatives, such as lump-sum payments.®* Finally, it is not obvious that this
theory has any empirical significance; how many manufacturers in the real world look to provide
supranormal profits to their distributors so that the threat of termination in the case of noncom-
pliance is meaningful?

New entrant theory. The third procompetitive justification discussed by the Court is the

“new entrant” justification.’® Quoting Syhvania, the Court suggested that resale price mainte-

between dealers as under the traditional theory, or between the manufacturer and the retailer. See Klein &
Murphy, supra, at 281 (noting that dealer may free ride on manufacturer’s reputation). The theory re-
sponds to the criticism of the traditional free-rider theory that RPM is unnecessary if (and ineffective
unless) manufacturcrs can contractually require retailers to provide scrvices. Klein and Murphy suggest
that contractual specification may not be enough to motivate dealers or may not be practical. Fora fur-
ther discussion of the specification point, see infra.

% See Tttai Paldor, Rethinking RPM: Did the Courts Have it Right All Along? 199-202 (June 25, 2007)
(unpublished S.J.D. thesis, University of Toronto)
http://papers. ssin.com/sold/pances.cimZabstract 1d=994750.

M See 8 AREEDA & HOVENKAMP, supra, ¢ 1614a-d, at 165-71 (rejecting dealer goodwill as justification
for RPM because providing multibrand retailers with higher margin to push particular brand leads to de-
ception of consumers and reflects retailer power); LAWRLNCL A, SULLIVAN & WARRLN S, GRIMUS, TIIL
LAaw O ANTITRUST: AN INTEGRATED HANDBOOK § 6.3¢2, at 343 (2006) (noting multibrand retailers’
incentives to steer consumers away from brands that offer lower margins cven if those brands arc com-
petitively superior).

% See Paldor, supra. at 204-08; Tacobucci, supra, at 88.

% The majority mentioned a fourth theory by way of citing Raymond Deneckere et al., Demand Uncer-
tainty, Inventories, and Resale Price Maintenance, 111 Q.J. ECON. 883 (1996), which the Court de-
scribed as “noting that resale price maintenance may be beneficial to motivate retailers to stock adequate
inventorics of a manufacturer’s goods in the face of uncertain consumer demand||.” Leegin, 127 S. Ct. at
2716. Under this theory, RPM assures dealers that if demand turns out to be low they will not be forced
to liquidate their inventory at fire-sale prices, which induces the dealers to stock sufficient inventory to
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nance can facilitate new entry by “‘induc[ing] competent and aggressive retailers to make the
kind of investment of capital and labor that is often required in the distribution of products un-
known to the consumer.””® This theory has been questioned by scholars because other tools
(such as restricted distribution) are usually more effective in ensuring that “Johnny-come-lately”
stores will not siphon off the rewards that pioneering dealers need for their “missionary work.”**
And whatever benefits there may hypothetically be from RPM inducing new entry, it is quite
likely substantially outweighed by the ability of RPM-controlled retailers to block new retailer
entry, where price discounting is a traditional and frequently used strategy. In any event, this
rationale, if convincing, could easily be accommodated by a limited exception to the per se tule,
as Justice Breyer suggested, ** although such an exception was expressly rejected by Congress in
1975%

Brand image. Notably, the Court did not include preservation of “brand image” as a pro-

cover a high demand. This theory does not necessarily benefit consumers, as the authors note, because it
deprives consumers of the surplus that would be obtained in the low demand state absent RPM, which
may cxceed the surplus with RPM. See Deneckere ct al., supra, at 887 (“]1|n contrast to other cfficiency-
based theories of RPM . . . in which manufacturer and consumer interests roughly coincide, we show that
manufacturer benefits can often come principally from consumer surplus.”). Moreover, it assumes that
the alternative of paying dealers for unsold inventory in the event of low demand is more costly than en-
forcing RPM, which is questionable. See Paldor, supra, at 211-21 (critiquing demand uncertainty hy-
pothesis).

¥ Leegin, 127 S. Ct. at 2716 (quoting Continental T.V., Inc. v. GTE Sylvania Inc., 433 U S. 36, 53
(1977)). Interestingly, this theory is not typically one of the procompetitive justifcations offered by
cconomists. See, e.g., Bricf of Amici Curiae Economists, supra (citing free-rider, contractual-fidclity, and
demand-uncertainty theories).

* Steincr, supra, at 430; see also Warren S. Grimes, Spiff, Polish. and Consumer Demand Quality: Verii-
cal Price Restraints Revisited, 80 CALIF. L. REV. 8§17, 849 (1992) (maintaining that less restrictive alter-
natives are available for new entrants to gain dealer lovalty); 8 ARLLEDA & HOVENKAMP, supra, 9| 1617a3,
at 195-96 (whilc ncw-cntry rationalc makes scnsc as a justitication for cxclusive territorics, it “sccms
presumptively inapplicable to resale price maintenance™).

¥ See Leegin, 127 S. Ct. at 2731 (Justice Breyer stating that if he were starting from scratch, he “might
agree that the per se rule should be slightly modified to allow an exception for the more easily identifiable
and temporary condition of ‘new entry.’”) (citing Robert Pitofsky, In Defense of Discounters: The No-
Frills Case for a Per Se Rule Against Vertical Price Fixing, 71 GEO. L.J. 1487, 1495 (1983)).

® See H. REP. NO. 94-341, at 5 (1975).
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competitive justification, notwithstanding that it is often cited by manufacturers, including
Leegin itself.”! As Professors Areeda and Hovenkamp explain, “Manufacturers often say that
price discounting ‘cheapens’ their product image and thereby destroys the goodwill that the
manufacturer has developed for its product through skillful advertising and marketing. . . . [But
uJnless connected with dealer services . . . the claim does not appear to be a powerful one.””
This theory rests on the generally implausible assumption that the demand for the good is up-
ward sloping, although particular retailers are able to increase output by lowering price.”® Inso-
far as this assumption is based on the proposition that consumers erroneously believe that a
higher price itself reflects higher quality (or that a lower price itself reflects lower quality), then
it amounts to a frontal assault on the basic policy of the Sherman Act and the Federal Trade
Commission Act, which is that consumers are sovereign and must be assumed, when reasonably
informed, to make rational decisions in a competitive marketplace. Indeed, Congress rejected
this theory as a justification for fair trade because “the marketplace should be allowed to judge
the value of a ‘brand image’ without the restraints imposed by resale price maintenance.”™* Even
if “snob appeal,” or conspicuous consumption, might support an upward-sloping demand curve
in some circumstances, such a rationale is not a legitimate justification for RPM because it is
difficult to disentangle from the effects arising from deception, and conspicuous consumption

offers no intrinsic benefit for consumers. Moreover, a high-price image can be controlled by

! See Leegin, 127 S. Ct. at 2711 (Leegin “expressed concem that discounting harmed Brighton’s brand
image and reputation.”). It was also cited by Nine West. See Letter from the American Antitrust Institute
to Dcborah Platt Majoras, Re: Petition of Ninc West Footwear Corp. to Recopen and Modify Order, FTC

Nine West Letter”); see also Henry & Zelek. supra, at 8 (“Significant discounting of a product can ad-
versely affoet the manutacturer, its rescllers and the product itsclf by croding brand image . . . .7).

8 AREIDA & HOVINKAMP, supra, € 1631al, at 306; see id. 9 1633d2(A), at 335 (would reject protec-
tion of manufacturcr goodwill as a justification for RPM, at Icast presumptively).

% See id. | 1613c, at 156 (postulated upward-sloping demand curve has little cmpirical support).
*H.R. Rep. No. 94-341, at 5 (1975).
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setting the wholesale price or by restricting distribution to high-end retailers, without the anti-
competitive side effects of RPM.>
Empirical Evidence
‘What of the empirical evidence? The Court concluded, “although the empirical evidence
on the topic is limited, it does not suggest efficient uses of the agreements are infrequent or hy-
pothetical” and thus “the [per se] rule would proscribe a significant amount of procompetitive

296
conduct . ..’

The dissent disagreed. Justice Breyer could “find no economic consensus” on
how often resale price maintenance will be beneficial in practice.”” The majority cited two “re-
cent” empirical studies of litigated cases.”® One by Pauline Ippolito, published in 1991, reviewed
all cases (public and private) reported between 1976 and 1982 that included resale price mainte-
nance claims.”® The other by Thomas Overstreet, issued by the FTC in 1983, reviewed the 68
resale price maintenance cases brought by the FTC that were resolved between 1965 and

1982100

Ippolito concluded that the cases were generally not consistent with dealer or manufac-

 See OVLRSTRLLT, supra, at 61 n.1 (“|1]n the snob appeal case it is not obvious why RPM would be
ncecssary because the manufacturer could insure high prices without RPM.™); Pitofsky, supra, at 1494,

* Leegin, 127 8. Ct. at 2717-18,
7 Id. at 2729.
* Id. at 2715, 2717.

* See Pauline M. Ippolito, Resale Price Maintenance: Empirical Evidence From Litigation, 34 J. LAW &
ECON. 263, 266 (1991) [Ippolito, RPM]. Ipppolito’s work was originally published as a staff report of the
Federal Trade Commission Bureau of Economics. See¢ PAULINT M. IPPOLITO, RESALT PRICT
MAINTENANCT: ECONOMIC EVIDENCE FROM LITIGATION (FTC Burean of Economics Staff Report 1988)
|IppoLITO, STAFY REPORT]. Her sample consisted of 73 cases brought by federal or state enforccment
agencies and 130 private cases, about 30% of which involved maximum RPM clains. See Ippolito, RPM,
supra, at 268-69. Information about the cases came from judicial opinions and consents reported in the
CCH Trade Cases reporter. See id. at 266.

' See OVLRSTRLLT, supra note 97, at 63. Many of the FTC cases reviewed by Overstreet are also in the
Ippolito sample. Compare id. at 92-100 with IPPOLITO, STAFF REPORT, supra, at Table Al.
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turer cartel theories,'"" but Justice Breyer noted that “this study equates failure of plaintiffs to
allege collusion with the absernce of collusion — an equation that overlooks the superfluous na-
ture of allegations of horizontal collusion in a resale price maintenance case that would be tried
under the per se rule, and the tacit form that such collusion might take.”'* Ippolito also con-
cluded that the “special services,” or free rider theory, “has the potential to be a major explana-
tion for RPM-type practices”*® based on the fact that 50 percent of the private cases and 42 per-
cent of the government cases involved what she categorized as “complex products,” i.e. “prod-
ucts for which quality and use information were nontrivial issues prior to purchase and where the

. . . . s 2104
information was not specific to the retailers’ goods.”'

This can hardly be described as “evi-
dence” that free riding was involved in any of these cases; at most it suggests that free riding
could not be ruled out.

In his study, Overstreet concluded that “RPM was not likely motivated by collusive deal-
ers who had successfully coerced their suppliers into using RPM to facilitate a widespread deal-
ers’ cartel” based on the fact that in 47 cases where data were available, over 80 percent involved

108

products with more than 200 dealers.~ But large numbers do not necessarily indicate low con-

""" See Ippolito, RI’M, supranote 148, at 281 (noting that only 13% of the sample included allegations of
horizontal price fixing). Bu( see IPPOLITO. STAFF REPORT, supra, at 53 (45% of RPM cascs brought by
DOJ involved allegations of horizontal price fixing).

192 Leegin, 127 S. Ct. at 2732 (citing HERBERT HOVENKAMP, FEDERAL ANTITRUST POLICY § 11.3c, at
464 & n.19 (3d ed. 2005)) (making similar criticism). Ippolito’s assumption was that “if the plaintiff had
any cvidence that the practice at issuc in the litigation was used to support collusion, we would expect to
scc horizontal price-fixing allegations in these cascs, in addition to the RPM allegation.”™ Ippolito, RPM.
supra, at 281, This raises the question of the validity of drawing any inferences about the actual practice
of RPM from private cases with RPM allegations, when RPM may not have been present at all in many
of the cascs. See Bruncll, supra, at 509 n. 151,

" Ippolito, RPM., supra, at 285 (cmphasis added).

' 1d. at 283; sec id. at 284 (catcgorizing as complex such products as printing, funcral insurance, and
television scts).

19> OVERSTREET, supra, at 80 (“Widespread dealer collusion involving more than 100 (or 200) decision
makers seems unlikely to be effective or persistent in the absence of restrictions on entry such as licensing
requirements or some mechanism for overt coordination such as an active trade association.”). Overstreet
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centration or the absence of a dominant dealer or a small number of dominant dealers, and the
study does not consider whether resale price maintenance may have been limited to local markets

h.1% Moreover, some of the best-documented instances of

in which dealer concentration was hig
resale price maintenance in history, such as those involving retail druggists, involved dealer car-
tels in highly unconcentrated markets.'”” Overstreet did not look for indications of procompeti-
tive explanations of resale price maintenance,'® and recognized that the information he used for
his study was generally “inadequate to determine rigorously whether the associated economic
conditions correspond best with procompetitive or anticompetitive hypotheses about the use of
RPM.”'" Neither Ippolito nor Overstreet considered whether dealer pressure without collusion
might have accounted for any of the instances of resale price maintenance. In sum, neither of

these antiquated “new” studies does much to fill “the dearth of empirical evidence” on the effects

of resale price maintenance noted by Ippolito.!'® However, many commentators agree with

also concluded that manufacturer collusion was an unlikely explanation for most of the cases, since “a
good deal of the RPM reflected in FTC cases has occurred among small firms selling in markets that are
structurally compctitive.” Id. at 78; see id. at 73 (finding only 24.4% of cascs had four-firm concentration
in excess of 50%, measured using 5 digit S.I.C. product classes).

1% See id. at 80 (“Whether local dealer collusion (or monopsony) could explain particular instances of

RPM cannot presently be determined from the general information in the case files.”).

"7 See Thomas R. Overstreet Jr. & Alan A. Fisher, Resale Price Maintenance and Distributional Lffi-
ciency: Some Lessons from the Past, 3 CONTEMP. POL’Y ISSUES 43, 49-50 (1985) (noting that, contrary to
predictions of cconomic analysis, retail druggists cartel “achicved virtually universal compliance with a
price-fixing policy—despite very large numbers and an extremely unconcentrated market™).

1% See OVTIRSTRTET, supra, at 66-68. The Court quoted Overstreet’s conclusion that ““[¢]fficient uses of
[resale price maintenance] are evidently not unusual or rare,”” Leegin, 127 S. Ct. at 2715 (alteration in
original), but this conclusion sccms to be basced on his detcrmination that his study and the prior studics
that he reviewed did not show that dealer and manufacturer collusion always or almost always explained
RPM, rather than any studies affiimatively demonstrating efficient uses of RPM. See OVERSTRERT, su-
pra, at 165-67.

" Id. at 66. Indeed, Overstreet noted that the case records “generally contain only limited information
conceming the scope of particular RPM programs and the extent to which they were enforced.” id.. and
most files had “no description of the RPM practices of competitors.” Id. at 67.

10 Ippolito, RPM, supra, at 293 (“The current dearth of empirical evidence on the use of vertical Te-
straints and of RPM in particular seriously limits the development of economic understanding of these
practices.”).
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Overstreet’s later observation that “the historical experience, or practice of RPM [is] largely a

: : > et amar e 111
sorry record of abuses, in sharp contrast to the contention of RPM’s missionaries.”

Less Restrictive Alternatives

Perhaps the most glaring flaw in the majority’s analysis is its failure to consider whether
any procompetitive effects of resale price maintenance can be achieved by less restrictive means
that do not prevent efticient retailers from passing on their lower costs to consumers. If so, then
the costs of the per se rule would be minimal. Amici economists recognized that manufacturers
may curtail free riding by other means, and that where such means are available, “RPM may not
offer an incremental benefit to interbrand competition that would offset the diminution of in-

s »112
trabrand competition.

The most obvious way to ensure desired retailer services is to pay re-
tailers for performing those services, using promotional allowances or other marketing tech-
niques.'”® There is no empirical evidence whatsoever that such techniques are more costly or

less effective than resale price maintenance in obtaining dealer services,'* which is perhaps why

the Court ignored the point.''* To be sure, promotional allowances for services may ultimately

"1 Overstreet & Fisher, supra, at 45; see also Brunell, supra, at 511 n.160 9 (citing additional sources).
"2 Bricf of Amici Curice Economists, supra, at 9.

5 See, e.g., Toys “R” Us, Inc. v. Fed. Trade Comm’n, 221 F.3d 928, 933, 938 (7th Cir. 2000) (rcjccting
free-rider argument because services performed by retailer, such as advertising, warehousing and full-line
stocking, were compensated by manufacturer).

! See 8 ARTEDA & HOVINKAMP, supra, 9 1632b at 318 (“there are few documented instances of signifi-
cantly impaired distribution” as a result of ban on RPM).

"> The Robinson Patman Act is no impediment to reimbursing retailers for scrvices that bencfit the sup-
plicr. See Richard M. Stcucr, Dysfunctional Discounts. ANTITRUST, Spring 2005, at 73, 79. Amici
economists maintained that paying dealers for services may not be as efficient as RPM “under some cir-
cumstances” because “it may be difficult to specify completely all of the scrvices that the retailer must
pcrform and the Iovel at which it must perform them,” or becausc it is “possible that the retailcr, rather
than the manufacturer, knows which retail-level services will be the most effective in maximizing the
competitiveness of the product, or that the most effective services will be discovered only through experi-
ence with the market and will be more apparent to the retailer than to the manufacturer.” Brief of Amici
Curiae Economists, supra, at 9 (cmphasis added). However, no cvidence was offered as to the empirical
significance of these possibilities. Tt is not apparent why a retailer would choose to provide services that
the manufacturer has not even asked for when other retailers are not also required to provide such ser-
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also raise consumer prices to account for the cost of the services, but unlike resale price mainte-
nance, such payments do not prevent discounting that reflects more efficient retailers’ lower
costs of doing business. As New York’s Solicitor General pointed out at oral argument, “It’s a
question really of what kind of currency a manufacturer can use to buy those retailer services.”'®

The Court missed this simple truth, as is evident in its critique of the argument that resale
price maintenance should be considered anticompetitive merely because it raises prices:

The implications of respondent's position are far reaching. Many decisions a

manufacturer makes and carries out through concerted action can lead to higher

prices. A manufacturer might, for example, contract with different suppliers to ob-

tain better inputs that improve product quality. Or it might hire an advertising

agency to promote awareness of its goods. Yet no one would think these actions

violate the Sherman Act because they lead to higher prices. The antitrust laws do

not require manufacturers to produce generic goods that consumers do not know

about or want. The manufacturer strives to improve its product quality or to pro-

mote its brand because it believes this conduct will lead to increased demand de-

spite higher prices. The same can hold true for resale price maintenance. '’
But the difference between resale price maintenance and these other quality-enhancing activities
that also raise prices is that, even assuming that resale price maintenance in theory can be used to
increase demand, it comes with an anticompetitive weight attached: it always prevents more effi-
cient retailers from cutting prices based on their lower costs. And, of course, these other activi-
ties raise demand directly, and only indirectly raise prices, while resale price maintenance raises
prices directly and only indirectly may lead to the hoped-for benefits.

Costs of the Rule of Reason

The majority acknowledged that “the per se rule can give clear guidance for certain con-

vices, unless the services themselves are profitable for a retailer, which means that resale price mainte-
nance 1s not nceessary in the first place.

"® Transcript of Oral Argument, Leegin, 2007 WL 967030, at 48 (Mar. 26, 2007) (Barbara Undcrwood).
W Leegin, 127 S. Ct. at 2719.
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duct’allx

and “may decrease administrative costs,”''” but minimized the significance of the issue
by asserting that “[a]ny possible reduction in administrative costs cannot alone justify the Dr.
Miles rule.”™® But no one had argued they did. Justice Breyer contended that the administrative
costs of a rule of reason would be significant, and militated strongly in favor of retaining the per
se rule. And the cost of the rule of reason is not simply uncertainty and adjudication costs, but
the “false negatives” that result from making it significantly more difficult to bring a successful
resale price maintenance suit.

Although the Court said that the lower “courts would have to be diligent in eliminating . .

121 and instructed them to “establish the litiga-

. anticompetitive uses [of RPM] from the market,
tion structure to ensure the rule [of reason] operates to eliminate anticompetitive restraints from
the market and to provide more guidance to businesses,”'** Justice Breyer pointed out that will
not be an easy exercise. The Court suggested three relevant considerations for the rule of reason
— number of manufacturers using the restraint, source of the restraint, and market power — but the
Court’s obtuse three paragraphs of instruction offer little guidance and likely will exonerate

many anticompetitive uses of resale price maintenance.

The Court said the “number of manufacturers that make use of the practice in a given in-

S 1d at2713.
YR at 2718,

120 1d. The Court pointed out that per se rules “can increase the total cost of the antitrust system by pro-
hibiting procompetitive conduct the antitrust laws should encourage.” /d. And, gilding the lily, added,
“They also may increasc litigation costs by promoting frivolous suits against legitimate practices.” Id. Of
course, if the practice 1s deemed per se illegal, then it 1s not legitimate under the law and suits challenging
it can hardly be considered frivolous. The nature of per se rules is that they are overinclusive and lead to
false positives. The Court seemed to think that the rule of reason leads to more accurate results, but that
is not necessarily the case, as noted in the text.

P Id at2719.
2 Id. at 2720.
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S . . 5123 - . .
dustry can provide important instruction,” * for widespread coverage of resale price mainte-

124 . - . 125
1, “" or deprive consumers of meaningful choice.

nance may facilitate a manufacturer’s carte
But the Court did not acknowledge the difficulties of determining the extent of coverage when
local variation and “informal” resale price maintenance are considered, as they should be.'* Nor
did the Court offer guidance on the extent of market coverage that may be considered problem-
atic. In a concentrated market, coverage need not be extensive to trigger concern about manufac-

H . 127
turer coordination.

The FTC entirely ignored the “market coverage” factor in its Nine West
decision, even though Nine West had maintained that one reason it wished to use RPM was that

B . . 128
many of its competitors were doing so.

The Court allowed that the “source of the restraint may also be an important considera-

3 1d. at 2719.

124 As noted above, the Court did not acknowledge that resale price maintenance can facilitate oligopoly
pricing. If cartel facilitation were the only issue, then it would be difficult to quarrel with the arguments
of RPM proponents that RPM needs no independent legal sanction.

125

Id. at 2719 (quoting Scherer and Ross to the effect that widespread coverage of RPM ““depriv|es] con-
sumers of a meanigful choice between high-service and low-price outlets™): see also Brief for William
S. Comanor & Frederic M. Scherer., supra. at 9 (noting that with widespread market coverage “consumer
choice is restricted to goods with bearing high distribution margins™ and dealer promotional efforts will
“largcly canccl cach other out in the aggregate, lcading to a high-price, high-margin. high promotional
cost equilibrium with relatively little if any expansion of demand.”).

12¢ Arceda and Hovenkamp arguc persuasively that i Jn measuring market coverage, vertically integrated

firms should be counted among those using the vertical restraint, along with firms controlling resale
priccs informally.” 8 AREEDA & HOVENKAMP, supra, ¥ 1606g6, at 96, But they note the difficultics of
determining market coverage “because a suit involving one or a fow manufacturcrs will scldom ofter
reliable information about other manufacturers” vertical restraints, especially their informal ones.” Id., |
1632d2, at 322. Market coverage must be assessed at the local level if consumers™ ability to avoid price-
maintaincd products is taken scriously.

"7 See id. 9 1606g5, at 96 (danger of use of RPM to facilitate manufacturer coordination in concentrated
markct “docs not disappear” at markct coverage between 10-30 percent); Brief for William S. Comanor &
Frederic M. Scherer, supra, at 10 (suggesting presumption of illegality in concentrated markets where
RPM is implemented by seller with at least 10 percent market share; “[flocusing on oligopolistic sellers’
market structure is appropriatc because under oligopoly, imitation of onc lcading scller’s marketing strat-
egy by other sellers is more likely™).

1% See AAL Nine West Letter, supra;, see also Howard P. Marvel, Resale Price Maintenance and the Rule
of Reason, ANTITRUST SOURCE, June 2008, at 8, http://swww.abangt ore/antitrust/at-source/08/06/Tun(8 -
Marvel6=26f pdf (“The willingness to dismiss the possibility of a manufacturer cartel is somewhat sur-
prising, given the widespread usc of RPM in conjunction with the sale of women’s shocs.™).
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—



105

tion,”'® but Justice Breyer pointed out that “it is often difficult to identify who — producer or
dealer — is the moving force behind any given resale price maintenance agreement.”° More
fundamentally, one does not need a retailer cartel or a “dominant, inefficient retailer,” as the
Court suggests,” to find retail buyer power or to conclude that RPM is a product of such power
rather than an effort to promote distribution efficiencies. The FTC also gave short shrift to this
factor in Nine West when it apparently accepted at face value Nine West’s assertion that “it is
responsible for its desire to engage in resale price maintenance.”’*?

The Court indicated that market power is important,” and some commentators and
lower courts have interpreted Zeegin to adopt a manufacturer market-power screen.™* However,
the absence of traditionally-defined market power (i.e., significant market share) on the part of

135

the manufacturer does not mean that resale price maintenance is harmless.””> Manufacturers

2 Leegin, 127 S. Ct. at 2719.
B0 1d. at 2730.

31 According to the Court, “If there is evidence that retailers were the impetus for a vertical price re-
straint, there is a greater likelihood that the restraint facilitates a retailer cartel or supports a dominant,
inefficient retailer. . . . If, by contrast, a manufacturer adopted the policy independent of retailer pressure,
the restraint is less likely to promote anticompetitive conduct.™ Id.

2 FTC Ninc West Order, supra. at 15.

'3 The Court said that under the rulc of rcason in general, “|w]hether the busincsscs involved have mar-
ket powerisa . . . significant consideration.” Leegin, 127 S. Ct. at 2712.

134 See Fiala & Westrich, supra, at 4 (“Although the Court in Leegin did not expressly sanction the adop-
tion of a market power screen at the pleading stage, there is some support in the opinion for such an ap-
proach.”); Michael L. Denger & Joshua Lipton, The Rule of Reason and “Leegin Policies : The Supreme
Court’s Guidance, ANTITRUST, Fall 2007. at 45, 46 (“[A] finding of market power is a necessarv—but not
sufficient—prerequisite to a finding that a single manufacturer’s use of resale price maintenance is anti-
competitive.”).

1% The Court said that “if a manufacturer lacks market power, there is less likelihood it can use the prac-

tice to keep competitors away trom distribution outlets,” Leegin, 127 S. Ct. at 2720, but the use of resale
pricc maintenance to obtain exclusive dealing has never been onc of the main concerns of RPM. See 8
AREEDA & HOVENKAMP, supra, € 1632¢, at 319-21. The lack of market power has been thought to be
important to resale price maintenance because, in the absence of brand market power at the local level,
RPM cannot be uscd to raisc retail prices.

(o8]
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with relatively small market shares but powerful brands may have significant market power. "¢

Indeed, it is commonly understood by economists that neither retailers nor manufacturers will

: : - - : 137
engage in resale price maintenance without some interbrand market power.

In all events, as
Justice Breyer noted, the “Court’s invitation to consider the existence of ‘market power’ . . . in-
vites lengthy time-consuming argument among competing experts, as they seek to apply abstract,
highly technical, criteria to often ill-defined markets.”™™* Or worse, courts will simply dismiss
the complaint out of hand under the restrictive 7wombiy pleading rules because of insufficient
allegations of market definition, as 1 noted at the outset several have already done.

Finally, the Court declined to offer guidance on how courts are to consider the procom-
petitive side of the rule of reason equation. While the Court identified certain procompetitive
theories, it did not suggest how a manufacturer may prove them, perhaps because as Justice
Breyer observed, “it is difficult to determine just when, and where, the ‘free riding’ problem is
serious enough to warrant legal protection.”"*® Nor did the Court indicate whether less restric-
tive alternatives should be considered, or how any procompetitive justification should be bal-
anced against anticompetitive effects.

The upshot of the Court’s decision, besides leaving businesses and the lower courts

largely at sea, is that the private bar and public enforcers will be reluctant to bring cases. As Pro-

136 See SULLIVAN & GRIMES, supra, § 7.3al, at 384-88. Likewise, multibrand retailers with relatively
modest market shares may have significant buyer power. See Brunell, supra, at 499 n.110.

7 See Ward S. Bowman, Jr., The Prerequisites and Effects of Resale Price Maintenance, 22 U, CHI. L,
Ruv. 825, 849 (1955) (“Price maintenance appears to be incompatible with an assumption of pure compe-
tition among both scllers and rescllers.”™); 8 AREEDA & HOVENKAMP, supra, § 1632¢2, at 324-25 (“most
products subject to RPM are sufficiently differentiated to enjoy greater pricing discretion than is possible
for perfectly competitive products™). Accordingly, the presence of resale price maintenance may itself be
some evidence of market power.

% Leegin, 127 S. Ct. at 2730; see Pitofsky, supra, at 1489 (noting that definition of relevant product and
geographic markcets is “a complicated and cxtremely claborate cconomic inquiry in itsclf”).

' Leegin, 127 S. Ct. at 2730.

(98]
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fessor Pitofsky has noted, “rule of reason cases often take years to litigate[,] are extremely ex-
pensive” and are “very difficult for a plaintiff (either the government or a private party) to win . .
. 1 Most commentators agree that the rule of reason, as applied by the lower courts to non-
price vertical restraints, has resulted in a rule of virtual per se legality."*" The early dismissal of
RPM claims on the pleadings suggests that the same rule may result for RPM."* Even if the
lower courts are more diligent about RPM, the cost and uncertainty of undertaking a rule of rea-
son case will no doubt mean that businesses will be more apt to engage in anticompetitive RPM,
and many instances of anticompetitive resale price maintenance will go unremedied. Moreover,
manufacturers that face pressure from retailers to adopt resale price maintenance will no longer
be able to just say “no, it’s illegal '*

The Dichotomy Between Price and Nonprice Restraints

One of the rationales for the Court’s decision was that there is “little economic justifica-

»ld4

tion for the current differential treatment of vertical price and nonprice restraints,” ™" notwith-

standing that the Court in Sy/vania had said “[t]here are . . . significant differences that could

140 Pitofsky. supra, at 1489.

" See, e.g., Douglas H. Ginsburg, Vertical Resiraints: De Facto Legality Under the Rule of Reason., 60
ANTITRUST L.J. 67 (1991). Plaintiffs cannot win nonprice restraints cases not because such restraints are
never anticompetitive, but rather because the hurdles for recovery are so high. Not only must plaintiffs
jump through the “agrcement™ hoops that the Court cstablished for resale price maintenance, see, e.g.,
Parkway Gallery Fum., Inc. v. Kittinger/Pennsylvania House Group, Inc.. 878 F.2d 801 (4th Cir. 1989),
but lower courts have ordinanly required plaintiffs to make a threshold showing that the manufacturer has
market power and “|[m|ost cases have made clear that power will not be iuferred unless the defendant’s
markct sharc is significant.” 8§ AREEDA & HOVENKAMP, supra, ¥ 1645¢, at 404-03.

"2 Profcssor Blair concludes that the lack of practical guidance offered by the Court in light of the intrac-

table difficulties of determining when promotional use of RPM advances consumer welfare suggests that
“the Court intended to make RPM per se legal without actually saving so.” Roger D. Blair, The demise of
Dr. Miles: Some troubling consequences, 33 ANTITRUST Bul1.. 133, 151 (2008).

143

See 8 ARLLEDA & HOVENKAMP, supra, ¥ 1632b, at 319 (“There is little doubt that per se illegality
strengthens the hands of manufacturers in resisting dealer demands for price protection.”™).

' Leegin, 127 S. Ct. at 2723.

)
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easily justify different treatment.”'**

In fact, different treatment is justified because, as Areeda
and Hovenkamp explain, “Nonprice restraints fulfill a wider range of potentially legitimate ob-
jectives and threaten fewer harms to competitive interests” than resale price maintenance.'*® The
Court in Syfvania had noted that unlike nonprice vertical restraints, vertical price agreements
“almost invariably” reduce interbrand competition.'*” Indeed, resale price maintenance agree-
ments are more likely than nonprice restraints to restrict interbrand competition at both the re-
tailer and manufacturer levels. At the retailer level, only resale price maintenance restricts retail-
ers from competing on price against other brands."™ And resale price maintenance, unlike non-
price restraints, prevents more efficient retailers from passing on the benefits of that efficiency to
consumers."** Furthermore, by restricting an important competitive tool, resale price mainte-

nance stultifies “interbrand” competition among multibrand retailers, which are generally not

susceptible to territorial or customer restraints.'>* As a general matter, “[tJhe form of restraint

1% Continental T.V., Inc. v. GTE Sylvania Inc.. 433 U.S. 36, 51 n.18 (1977). The Leegin majority dis-
missed this “footnote” on the basis that “the central part of the opinion relied on authorities and argu-
ments that find uncqual treatment “difficult to justity, ™ quoting Justice Whitc's concurring opinion. 127
S. Ct. at 2721. But the Sy/vamia majority expressly referred to Justice White’s argument and rejected it.

See Sylvania, 433 U.S. at 51 n.18.

146 8 ARTEDA & HOVINKAMP, supra, 9 1630b, at 302; id. at 303 (“Ttis . . . entirely reasonable to regard
resale price maintenance as a more pervasive threat to competition than nonprice restraints.”). The fact
that the Court saw fit to articulatc guidclines for the rule of reason that arc arguably more stringent than
the rule of reason applicable to nonprice restraints underscores that different treatment is warranted.

7 Syivania, 433 U.S. at 51 n.18 (quoting Justice Brennan’s concurring opinion in White Motor).

¥ Even airtight territorial cxclusives, while more restrictive of intrabrand competition, allow restricted
dealers to compete fully in their termtories against dealers of other brands. But RPM prevents restricted
dealers “from engaging resellers of other brands in price competition.” 8 ARELDA & HOVLNKAMP, supra,
1 1630b, at 303.

¥ See Arthur H. Travers, Jr. & Thomas D. Wright, Notc, Restricted Channels of Distribution Under the
Sherman Acr, 75 HARV. L. REV. 793, 801 (1962) (noting that territorial and customer restraints do not
have “settled propensity of resale price maintenance to prevent dealers or distributors from passing the
beuefits of efficieut distribution on to cousumers by adopting a high-volume, low-markup policy™) (cited
with approval in Whitc Motor Co. v. U.S., 372 U.S. 253, 268 n.7 (1963) (Brennan, J.. concurring)).

1% See 8 AREEDA & HOVENKAMP, supra, 7 1604g6, at 63.

(o8]
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»151

most likely to reflect dealer power is resale price maintenance. The Court in Sylvania also

distinguished price and nonprice vertical restraints on the ground that price restraints, unlike
nonprice restrains, can facilitate a manufacturers’ cartel ">

Besides doing less harm, nonprice vertical restraints are more likely to have procompeti-
tive benefits than vertical price restraints might have. Nonprice vertical restraints have a wider
range of legitimate justifications, including ensuring efficient dealer scale, focusing dealer effort
on developing classes of customers or territories, and promoting product quality and safety.'”
Moreover, to the extent that territorial or customer restraints entirely eliminate intrabrand compe-
tition, such restraints are more likely than resale price maintenance agreements to solve free-rider

problems."**

In short, it makes sense to apply a more stringent standard to RPM than to nonprice
vertical restraints.

The vast majority of advanced industrial countries generally ban minimum RPM and treat

it more harshly than nonprice vertical restraints."® For example, the European Union, which

®' 1d ; see also id. § 1630b, at 303 (“Historically . . . price rather than nonprice restraints have been the
vehicle chosen by dealer organizations to limit competition among their members.”).

152

See Sylvania, 433 U.S. at 51 n.18; see also Business Elecs. Corp. v. Sharp Elecs. Corp., 485 U.S. 717,
725-26 (1988) (noting that authoritics cited by Sylvania suggested RPM may assist cartelization, but
“[s]imilar support for the cartel-facilitating cffoct of vertical nonprice restraints was and remains lack-
ing”); 8 ARTEDA & HOVIINKAMP, supra, Y 1606h, at 99 (“[M]ost nonprice restraints lack the characteris-
tics that cnablc resalce price maintenance to support price coordination among manufacturers,™).

133 See id. Y 1647 (roviewing justifications for nonprice restraints); Sy/vania, 433 U.S. at 55 n.23 (noting
that nonprice restraints may be used by manufacturers to cnsurc compliance with product safcty and war-
ranty responsibilities).

134 See SULTTVAN & GRIMES, supra, § 6.3b, at 338; Titai Paldor, The Vertical Restraints Paradox; Justify-
ing the Different Legal Treatment of Price and Non-price Vertical Restraints 36 (Jan. 29, 2007) (unpub-
lished manuscript), available at http://papers.ssm.com/sold/papors.cfm?abstract_id=951609. As long as
dealers still compete, as they do under resale price maintenance (but not under airtight territorial exclusiv-
ity). they have the incentive and ability to free ride on service-providing dealers by offering free shipping,
discounts on bundled items, and so forth. Of course, as noted above, territorial exclusives are impractical
for multibrand retailers.

155 See ORGANISATION FOR ECON. CO-OPERATION AND DEV., ROUNDTABLE ON RESALE PRICE MAINTE-
NANCE 2 (2008) [OECD RPM REPORT] (rcporting that per sc approach to RPM “persists in ncarly cvery
OECD country™).
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liberalized its treatment of most nonprice restraints, continues to treat minimum RPM as a “hard-
core” restraint, equivalent to being almost per se illegal."*® Individual member states, many of
which led the Untied States in abolishing fair trade, follow suit."’ The fact that most of the rest
of the advanced industrialized world apparently recognizes the wisdom of some form of per se
approach underscores the lack of consensus on the Leegin rule.'™

Tension With the Colgarte Doctrine

The Court thought that the Colgate doctrine, which permits manufacturers “unilaterally”
to impose RPM by terminating retailers that do not follow its suggested prices, militated in favor

of repealing Dr. Miles. After all, if the “economic effects of unilateral and concerted price set-

2139

ting are in general the same,” ”” what is the justification for making one per se legal and one per

se illegal? It only pushes manufacturers that wish to set retail prices to adopt wasteful or seem-

160

ingly irrational measures to get into the former category, according to the Court.”” Moreover,

% EU law creates a strong presumption of illegality, but this presumption is rebuttable if the firm in ques-

tion establishes the agreement is indispensible to the achieveinent of substantial efficiencies that benefit
consumers. See Luc Peeperkom, Resale Price Maintenance and its Alleged Ifficiencies, 4 EUR. COMP. J.
201,203 (2008). In contrast, most vertical nonprice restraints, as well as maximum RPM, arc presump-
tively lawful if undertaken by a supplier with a market share of less than 30%. See id. at 202. While an
RPM agreement could be legal under EU law, Peeperkom, the principal administrator of the European
Commission’s competition directorate, concludes that the “efficiency arguments mentioned in support of
RPM arc not very strong and that RPM is not an cfficient instrument for bringing about these efficien-
cies.” Id. at212. As an alternative a strict per se rule, the EU approach is a sensible one.

7 See, e.g., Il ABA SECTION OF ANTITRUST LAW, COMPETITION LAWS OUTSIDE THE UNITED STATES
France-42, Germany-33, United Kingdom-56 (2001); see also Paldor, supra, at 51-32; SCTMRER & ROSS,
supra, at 549-50.

'*¥ A notable exception may be Canada, which recently decriminalized RPM and required the Competi-
tion Tribunal to find an adversc cffect on competition before condemning it. See Budget Implementation
Act (2009) (Can.) § 426, available af hitp/Awww?2 parl ge.ca/content/hoe/Bills/402/Government/C-10/C-
10_1/C-10_1LPDF.

1% Leegin, 127S. Ct. at 2722.

'“" The Court, citing an amicus brief submitted by PING, Inc., a golf-club manufacturer, stated, “Even
with the stringent standards in Monsanto and Business F'lectronics, this danger [of liability] can lead, and
has led, rational manufacturers to take wastcful measurcs. A manufacturcr might refusc to discuss its
pricing policy with its distributors except through counsel knowledgeable of the subtle intricacies of the
law. Or it might terminate longstanding distributors for minor violations without seeking an explanation,

7
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the Colgate doctrine has been widely criticized as distorting the concept of “agreement” under
Section 1, which not only sows confusion in the law, but results in immunizing all manner of
vertical restraints without any analysis of actual competitive effects. Insofar as the expansion of
the Colgate doctrine has been driven by the harshness of the Dr. Miles rule, as some commenta-
tors have suggested, then repealing Dr. Miles will permit courts to focus on economic substance
rather than Colgate’s artificial and formalistic distinctions, or so the argument goes.*®*

This line of argument is unpersuasive. As an initial matter, the Court did nothing to mod-
ify the Colgate doctrine and as long as it remains good law it will continue to be invoked by de-
fendants seeking immunity (rather than rule of reason treatment) from RPM (and other vertical

1“2 Indeed, as I noted at the

restraints) claims and continue to bedevil conspiracy jurisprudence.
outset, it appears that ("olgate policies have proliferated since the Leegin decision. More signifi-
cantly, however, the premise of this line of argument is that the justification for the Colgate doc-
trine is to “secure the procompetitive benefits associated with vertical price restraints through

other methods.”'®*

This is revisionist history. While the bolstering of the Colgale doctrine in
Monsanto may have been intended by the Court to achieve this result, the Colgate decision itself

was based on “the long recognized right of trader or manufacturer engaged in an entirely private

The increased costs these burdensome measures generate flow to consumers in the form of higher prices.”
Id. at 2722-23 (citations omitted).

! See ANDREW T. GAVIL, WILLIAM E. KOVACIC & JONATITAN B. BAKER, ANTITRUST LAW TN PERSPTC-
TIVE 372 (2d cd. 2008) (suggcsting that “Colgate’s fiction of ‘no agrcement’ . . . arguably would become
unnccessary if minimum RPM were also to be judged under the rulc of reason™).

12 See Leegin, 127 S. Ct. at 2734-33 (Breyer J., dissenting) (“No onc has shown how moving from the
Dr. Miles regime to “rule of reason” analysis would make the legal regime governing minimum resale
price maintenance more ‘administrable,” . . . particularly since Colgate would remain good law with re-
spect to unreasonable price maintcnance.”).

'3 Leegin, 127 S. Ct. at 2722; see also id. (“If we were to decide the procompetitive effects of resalc price
maintenance were insufficient to overrule Dr. Miles, then cascs such as Colgate and G1E Syfvania them-
selves would be called into question.”); 7d. at 2721 (“Only eight years after Dr. Miles, . . . the Court
reined in the decision by holding that a manufacturer can announce suggested resale prices and refuse to
dcal with distributors who do not follow them.”) (cmphasis added).
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business, freely to exercise his own independent discretion as to parties with whom he will
deal.”'®* In other words, Colgate was viewed as an exception to Dr. Miles that was “tolerated”
by the need to protect a certain degree of manufacturer freedom.'®® The tension between Colgare
and Dr. Miles existed for nearly as long as Dr. Miles itself and cannot count as an independent
justification for overturning Dr. Miles any more than for overturning Colgate. On the contrary,
the case for the latter is stronger, even for those on the fence about Dr. Miles."*® Whether the
standard for judging RPM agreements is the rule of reason or some form of per se rule, Congress
should abolish the Colgate exception for “unilateral” RPM programs enforced by threats of ter-
mination.'
Conclusion

In 1937, Congress embarked on an experiment legalizing fair trade at the option of the

states. It did not work and Congress repealed the experiment in 1975 in favor of a universal per

se rule. Since then, discounting has become a way of life for Americans, eagerly pursued by

some retailers, adamantly cursed by others, but diligently demanded by much of the consuming

184 United States v. Colgate & Co., 250 U.S. 300, 307 (1919).

1%5 United States v. Parke, Davis & Co.. 362 U.S. 29, 44 (1960); see Edward H. Levi, The Parke, Davis-
Colgate Doctrine: The Ban on Resale Price Maintenance, 1960 SUP. CT. REV. 258, 325 (“Colgate is
caught between the important right to refuse to deal and the antipathy to price fixing™); Leary & Mintzer,
supra, at 308-09 (Colgare and its artificial distinctions arc bascd on “a strong vicw that pcople should not
be forced to continue business relationships against their will”). The irony of the Court rejecting out of
hand the restraints on alienation or “dealer freedom” rationale for Dr. Miles, while relying on Colgate to
overturn it, was apparcntly lost on the Court. €7 Continental T.V., Inc. v. GTE Sylvania Inc., 433 U.S.
36, 67-69 (1977) (White, J., dissenting) (noting that both Dr. Miles and Colgate reflect concern for the
autonomy of independent businessmen).

1% The academic critique of the Colgate doctrine has been far more severe and universal than the criti-
cism of Dr. Miles. See SULLIVAN & GRIMTS, supre, § 7.2¢, at 382 n.50 (citing sources).

" Notably, foreign jurisdictions do not allow manufacturers to obtain compliance with minimum resale
prices by using threatened refusals to deal. See OECD RPM REPORT, supra, at 28 (“Most if not all other
jurisdictions ... have no cxception like the Colgare doctrine.”). For cxamplc, the Europe Union prohibits
RPM obtained through “indirect means,” including “linking the prescribed resale prices to . . . threats,
intimidation, warnings, penalties, delay or suspension of deliveries or contract terminations . . . .” Guide-
lincs on Vertical Restraints § 47, 2000 O.J. (C 291) 1, 11 (Europcan Commission).

(5]
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Mr. JOHNSON. You are quite welcome, Mr. Brunell.

At this time, we will begin the questioning, and I will grant my-
self as much time as I may consume.

I want to ask you all about some written testimony by Mr.
Hungar. And Mr. Hungar says that “Sales efforts focused on factors
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other than price may be more effective at serving the interest of
consumers.” And if I could get you all to respond to that statement
with your concise response, we would appreciate it, starting with
Commissioner Harbour, and then to Mr. Cohen, and also Mr.
Brunell. And if necessary, we will give Mr. Hungar an opportunity
to clarify anything that may need to be clarified.

Proceed.

Ms. HARBOUR. I believe that, in Mr. Hungar’s written testimony,
the sentence before that talked about how consumers who don’t
value the services, but would prefer lower prices, would be inclined
to shop at discount stores. But there are consumers who would
value those services, and then would be willing to pay a higher
price.

The consumer should vote with his or her pocketbook. They
should not be dictated to about which prices they should buy con-
sumer goods at.

Also, Mr. Hungar talked about how parties—how those who are
against RPM basically talked about how the rule of reason was
very difficult to satisfy and thought that that was in favor of the
argument that it was very difficult and it inured against them. I
guess what I would like to say there is there should be a presump-
tion of illegality, and it should be on the part of the manufacturers
to overcome that presumption. Let’s shift the burden away from
the American consumer, away from the victim of the higher prices,
and let the manufacturers who are proposing the higher prices
have the burden of proof.

Mr. JOHNSON. Thank you, Commissioner.

Before we go to Mr. Cohen, I want to recognize the fact that we
have been joined by the distinguished gentleman from Virginia,
Mr. Goodlatte. Welcome, sir.

Mr. GOODLATTE. Thank you, Mr. Chairman.

Mr. COHEN. Mr. Chairman, I think that factors other than price,
one of the concerns we have is that price uniformity is what exists
across for small- and medium-sized companies who want to use and
sell goods, they are forced into a price uniformity. Consumers don’t
get a choice any longer as to where they want to choose, if price
is taken out of the equation, and that large retailers have a lower
price but may not be able to deliver the services also.

So that at least if we have price transparency and price elasticity
and the allowance for people to choose where they want to buy,
then that is the key measurement that should occur here. That is
what is being limited by retailers and retail price maintenance
post-Leegin.

Mr. BRUNELL. I would just concur that, when retailers are free
to decide what price they will sell at, you end up with a market
that has both high service and high-price retailers, and low service
and low-price retailers, and that ultimately is for the benefit of con-
sumers.

Mr. JOHNSON. Thank you.

Mr. Hungar, do you wish to be in line for a response or anything?

Mr. HUNGAR. Thank you, Mr. Chairman. Just a couple brief
points.

First of all, the concerns that are expressed seem to assume that
RPM will be somehow enacted across the entire relevant market,
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and therefore somehow people’s choices will be limited. But of
course, the reality is there is no reason to believe that. We saw,
even at the height of the fair trade era when the law was much
more favorable to RPM than it is under a rule of reason test, at
most, 5 to 10 percent of the economy was affected by RPM.

So the idea that consumer choice will be limited because every-
one will adopt RPM has yet to be seen. And experience suggests
the opposite. And if consumers don’t value what the RPM system
is producing in terms of extra services, they will go elsewhere, and
the RPM manufacturer will fail or change its policy. That is con-
sumer choice.

And then, the other point is, the fact of the matter is, as the eco-
nomic analysis indicates in some of the testimony before the FTC,
retailers and manufacturers have different incentives, and RPM
can encourage the retailers to focus on providing the benefits and
the services and the promotional activities that will advance the in-
terests of the manufacturer in inter-brand competition.

Thank you.

Mr. JOHNSON. Thank you, Mr. Hungar.

And my dear great-great-great grandmother has always been
known as a impulse buyer, and so yesterday she was looking at—
shopping on the Internet, as the elderly usually do, and in her
spare time while she is home from work. And she came across a
deal on a laptop computer, and then that impulse kicked in. In-
stead of just ordering it online, she put on her tennis shoes and de-
cided, “I am going to go right now to the retail outlet, and I am
going to purchase my item there, because I want it now.”

And so I have two questions. Tell me who is the free rider, if any,
in that instance? And also, isn’t it the retail store that is getting
the free ride off the Internet? And to use your words, sir, isn’t it
the service provider free riding off of the discounter, as well?

Mr. HUNGAR. I haven’t seen any analysis of the question whether
you would call that a free-riding situation. But certainly, that con-
text is one in which the free-rider issue can arise because, although
as Mr. Cohen pointed out, there are many circumstances in which
there is every reason to think that Internet sales are most advan-
tageous at the lowest price possible, there are certainly -cir-
cumstances with complex goods, such as a computer, where many
consumers value the opportunity to go actually see the product,
have it explained to them by a live person rather than by com-
puter-ese, and have an opportunity to touch and feel and decide
whether it is the right thing for them.

And of course, the problem is it costs money to do that, and not
everyone is an impulse buyer, as you suggested. And so for those
people who aren’t impulse buyers—and frankly, I have done this
myself, go and decide which product you want at the showroom and
then purchase it online where it is cheaper. But of course, if
enough people do that in enough length of time, then of course it
becomes prohibitively expensive to have showrooms, and we are all
worse off.

Mr. JOHNSON. Anyone else have a response to Mr. Hungar?

Ms. HARBOUR. Yes, I would like to respond.

Chairman Johnson, I think you hit it exactly on the head. I do
think that, when your grandmother went to the Internet——
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Mr. JOHNSON. No, no, no, my great-great-great grandmother.

Ms. HARBOUR. Right. Excuse me, so your great-great-great
grandmother, when she went to the Internet

Mr. JOHNSON. Yesterday.

Ms. HARBOUR [continuing]. And she did the research. She prob-
ably learned quite a bit about that computer. And then she went
to her electronics store and looked at it, and maybe purchased it.

I believe that the electronics store was free riding on the Inter-
net, and that is precisely what Mr. Cohen from eBay was talking
about. These forms of innovative retailing, if RPM is allowed to re-
main in place, I believe that prices on the Internet will be elevated.

There are things called shop-bots that troll the Internet looking
for prices, and manufacturers are using these shop-bots to police
their pricing. And if they see that a price is below the resale price,
they will contact the store and tell them to raise the price of the
goods. I don’t think that this is in the interests of the American
consumer, so I do think it is a free ride, and I agree with you.

Mr. JOHNSON. Thank you.

Mr. Cohen?

Mr. CoHEN. Yes. I want to follow up a little bit on what the Com-
missioner was saying with regard to how they are policing and
going after lower price sellers.

One of the concerns we have had was a company called Net En-
forcers, which represents brand owners and others and large retail-
ers. They scan our platform and identify sellers who are offering
at lower prices.

And last year, the Net Enforcer people attempted to shut down
more than 1.2 million listings on eBay claiming that there were
trademark or copyright infringements. In general, they were most
around the area of copyright infringement on the images that were
used by the seller, the text. That is true that those were copyright
infringements.

But we have seen an acceleration by those who use these trade-
mark and copyright violation claims when they are asking us to
take down the seller pages. When the sellers we examined, the sell-
ers they are going after, they are the sellers that are at the lower
prices, not at the MAP prices. And the MAP price sellers who are
using the same photos, same copyrights, same trademark, are not
being asked to have their listings taken down.

So we are certain that the concern is is that it is a pricing issue.
It is not a copyright or trademark issue. And that is where our in-
terest has been in, to show that, post-Leegin, aggressive MAP pric-
ing schemes are being attempted across the Internet.

Mr. JOHNSON. All right. Thank you.

And last, Mr. Brunell?

Mr. BRUNELL. I would just point out that this whole free rider
argument has been around for a long time, and it was before the
Congress in 1975 when Congress outlawed a fair trade.

And the usual response is, well, if services for brick-and-mortar
retailers are necessary and important, then why can’t the manufac-
turer just pay the retailers, provide promotional allowances or
what have you for those services?

Mr. JOHNSON. Thank you, Mr. Brunell.

And now, I will ask Mr. Coble to commence his questions.
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Mr. CoBLE. Thank you, Mr. Chairman, and you can call me into
a halt whenever you think the time is appropriate, in view of the
vote.

Mr. Hungar, you noted a number of justifications for RPM, but
you also stated that there could be good RPM and bad RPM. I want
to ask you to give us an example of a bad RPM.

And I want to ask you also your opinion as to whether you favor
a statute to address those circumstances, or do you believe that the
f)ourtg are better suited to devise those rules on a case-by-case

asis?

Mr. HUNGAR. Thank you.

An example of bad RPM would be resale price maintenance that
is used to enforce and permit policing of a manufacturer cartel,
where they can easily tell whether there has been any cheating be-
cause each of the manufacturers has a stated resale price mainte-
nance policy for its retailers, and so the retailers are all forced to
price at the same level, thereby concealing a cartel.

And of course, a horizontal cartel is, per se, illegal, and resale
price maintenance in conjunction with that activity would certainly
violate the rule of reason.

I don’t think that there is any need for a statute, nor is there
any basis for legislating at this point. Much of the bad RPM, such
as the example I gave, comes in conjunction with activity that the
courts are already very well equipped to deal with.

But we have not had sufficient experience with the wide range
of RPM policies that can be imposed to make any sort of informed
judgment about precisely where, as a legislative matter, to draw
the line, which is exactly why we should benefit from the genius
of the Sherman Act, which is the flexibility it provides the courts
to carefully examine different situations in the particular context
in which they arise and determine what the appropriate response
is.
And on this line, I would just point out that Commissioner Har-
bour, in her written testimony, actually has, I think, a very forth-
right admission that is very probative on the point that this is not
the time for Congress to legislate. She says, “The lack of empirical
research regarding the effects of RPM is a further complication.”
And she says, “There are economic theories praising RPM and
other theories condemning it, but none of these theories on either
side are supported by any systematic body of empirical evidence.”

Now, I would say there is evidence, such as the Ippolito article
I pointed to on the side that RPM is not generally or primarily
anti-competitive. But putting that aside, she says, “At best, we
have strongly held beliefs about the effects of RPM, sometimes bor-
dering almost on the religious, but we are missing facts, which are
the building blocks of litigation.”

Well, I would submit that facts should also be the building blocks
of legislation. And it would be unwise and inappropriate and pre-
mature for this body to act until sufficient facts have been gen-
erated, and the judicial system is the best forum for doing that.

Mr. CoBLE. Thank you.

Commissioner Harbour, let me put a quick question to you, in
view of the time. If a prominent manufacturer of handbags engages
in RPM, does not that give an incentive to other handbag manufac-
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turers to enter that market and sell their goods for a little below

that which the RPM manufacturer is selling his goods? Does this

Eot, ri)n fact, enhance competitive between brands for sales of hand-
ags?

Ms. HARBOUR. Not if you are a woman who loves a particular
brand of handbag, and I will call it Handbag X. If that is the only
handbag you want to buy because it is designer, and you only want
to carry that, if Handbag Y is selling for less money, you don’t
want that.

This is called intra-brand competition. Once you decide, as a con-
sumer, what handbag you want, then it doesn’t matter what other
brands are selling. You are going to buy the one you want. So I dis-
agree with that premise.

But I must respond to Mr. Hungar. He made a few comments
that I just feel compelled to respond to.

Mr. CoBLE. Well, let me weigh in on your answer.

I guess, because of my frugality, Mr. Chairman, I would opt for
the cheaper good, but that is the difference in males and females,
I guess.

Ms. HARBOUR. But that is your right as a consumer, and you
should be able to do that. But let me just say for the record that
this is the time to legislate. You can mischaraterize my testimony
however you want to, but I want to make it perfectly clear: it is
definitely time to legislate.

There is another thing that Mr. Hungar said that I want to push
back on. He basically said that RPM is not going to be enacted
across all of the relevant markets, and that it really only affects
about 5 to 10 percent of the economy.

Well, back in 1975 when Congress looked at this issue, Congress
determined that the dollar amount was in the millions of dollars.
That was back in—actually, no, they said it was in the billions of
dollars, back in 1975. The effect of RPM was in the billions of dol-
lars.

Now, we are looking at 2009. That is more than 33 years later.
So the effect of RPM, if one could do an empirical analysis, would
probably be much greater in this day and age. So I wanted to defi-
nitely talk about that.

And Mr. Hungar was asked about his opinion of the good uses
of RPM. Well, that is what the question is. We know what the anti-
competitive effects of RPM are. They are higher prices. What is the
pro-competitive benefit of RPM?

Mr. JOHNSON. And I want to stop you right there.

Mr. Coble, along with every other Congressperson, has been
called to the floor for three votes. And those three should not take
more than about 35 minutes or so for us to get back here. So if you
would hang out, we would appreciate it, and we will see you as
soon as we can.

We will now take a recess.

[Recess.]

Mr. JOHNSON. We are now back in this hearing, and I am going
to turn it back over to the Ranking Member, Mr. Coble, if you have
any follow ups or anything like that.

Mr. CoBLE. I think I am okay.

Mr. JOHNSON. Okay. All right. Thank you.
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So we will now yield the floor to Mr. Brad Sherman.

Mr. SHERMAN. Mr. Hungar, one thing I never thought I would do
in Congress is to disagree with someone who used the phrase, “Ge-
nius of the Sherman Act.” And in fact, we are much better off that
that act passed than the regime that applied before.

But you have put forward the genius of the Sherman Act as the
concept that we will have the courts decide, and, ultimately, the
Supreme Court decide what economic policy is in the interest of
consumers. And to have the idea that our economic policy would be
determined by an entity that has no economists on staff, that ob-
tains no information except what is presented to them inside their
own building, and hears orally from no one except an attorney, that
that would be the entity that would devise economic policy is ab-
surd on its face.

In fact, it is one that only lawyers would even think of counte-
nancing. I think it is obvious that Congress has delegated its re-
sponsibility and its authority by passing a rather vague statute,
and that what we are engaged in here is the idea of perhaps draft-
ing a more precise statute.

And to think that we should defer to an entity that takes pride
in the fact that they never talk to real consumers—God forbid a
Supreme Court justice should talk to somebody at Costco. That
would be ex parte. They would vilify the concept that it could affect
them.

We here in Congress are in Costco every day, at least one of us.
We talk to real consumers. And oh, by the way, we are accountable
to them. And to think that the right form of government is one
where nine people who take pride in never talking to any con-
sumer, who take pride in the fact that they are immune from any
accountability to any consumer, that that is the body that should
make economic policy, that concept is a blot on the Sherman family
name.

And the idea here is that, somehow, consumers benefit because,
up until the recent court decision, we didn’t have legal resale price
maintenance agreements. And so if someone wanted higher prices
and more service, they might be denied that opportunity.

Now, I, unlike the Supreme Court, talk to a lot of consumers
about public policy and have those conversations influence my deci-
sion. But I can’t talk to all of them. Do you know of any poll or
market survey where Americans said, “Damn it, we are being de-
prived of the opportunity to find some retailer that will charge us
higher prices and provide better service?” Is there any evidence
that this unavailable, mythical, more-service, higher-price retailer
is desired by consumers? They just can’t find it?

Mr. HuNGAR. Well, I think, first, on the genius of the Sherman
Act, which I continue to adhere to, my point about the genius of
the Sherman Act is that Congress did not attempt, in writing the
Sherman Act, to proscribe a detailed code of conduct that addresses
every particular type of practice.

Mr. SHERMAN. Well, excuse me. Businesses have to deal with a
real world where they have to know what the rules are. The vaguer
those rules, the higher the attorney’s fees and the more vagueness
they have to operate with.
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And if Congress doesn’t provide detailed rules, then either there
are no rules and you have to guess at them, or nine people, de-
prived intentionally of any contact with normal humans in terms
of gathering information about public policy, are going to make
those rules. And in fact, the antitrust law fills tens of volumes, and
the portion of it written by Congress is barely a pamphlet.

So to say that businesses are going to operate without rules is
absurd. And to say that those rules should be written by those who
we defer to because we are unwilling to do our job, I just hope that
concept is not associated with my surname.

Mr. HUNGAR. Well, with all due respect, Section 1 of the Sher-
man Act, I believe, is one sentence long, and that is what we are
talking about here, the fact that——

Mr. SHERMAN. Exactly. And if Congress

Mr. HUNGAR [continuing]. Of the law.

Mr. SHERMAN [continuing]. Would do its job, it would be several
pages long and the rules that business operated under would be de-
cided by democracy instead of an institution that prides itself on
being removed from the reach of consumers.

Your theory of government is fundamentally anti-democratic.

Mr. HUNGAR. I am not suggesting that Congress doesn’t have the
power. Of course it has the power to prescribe detailed——

Mr. SHERMAN. But you praised those who went before us for not
exercising that power, for deferring——

Mr. HUNGAR. Well, Congress did exercise the power in the Sher-
man Act, and the genius of the Sherman Act is that it bans unrea-
sonable restraints on trade. But Congress recognized that you can’t
possibly identify and try to legislate regarding the infinite number
of different possible situations in which different arrangements can
be imposed. And therefore the courts, because they can do a case-
by-case careful analysis that considers all the facts, that has econo-
mists come and testify in the courts, and they do that in all these
cases——

Mr. SHERMAN. Well, we are not here—sir, reclaiming my time,
we are here dealing with a Supreme Court decision, ultimately the
rules. I mean, the rule for a business isn’t, “Well, we will go to
court, and we will figure it out what it is, because you can’t run
a business that way.

And the only rule that you can adhere to is one set forth by the
highest court in the land. And to say that this anti-democratic in-
stitution should be deferred to by the elected representatives of the
people is certainly not genius. It is what has happened.

But I would ask you to use my time to address my question, and
that is, can you identify a circumstance in which the vast majority
of consumers have said, “Well, at least in this circumstance, we are
deprived of the opportunity to pay higher prices. We want to pay
higher prices, and we want more service than is available at the
highest priced retailer in our community.”

Mr. HuNGAR. Well, I think that the variety of types of sales ef-
forts made by different types of retailers and manufacturers show
that some consumers clearly do value the—service.

Mr. SHERMAN. Oh, clearly. I mean, up until this case, there was
a wide variety of different stores offering different levels of service
and different prices. We didn’t have resale price maintenance
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agreements. And if I wanted to go to Nordstrom’s instead of Shirts
'R Us, I was free to do so.

Do you have proof that 2006 was a terrible year for consumers
because they were being deprived of the benefit of greater service
and greater information about a product, and greater prices? I
mean, what was the matter with 2006? Nordstrom’s was there.

Mr. HUNGAR. As Commissioner Harbour said in her testimony,
we don’t have empirical evidence either way, and therefore there
is, in my view, no basis for the Congress to legislate.

Mr. SHERMAN. Ah, but we do, because we are not a court. We ac-
tually talk to real people. Got 535 of us. And it may not be a sci-
entific poll, but it is probably better than most real pollsters.

I have never had a constituent complain that prices were too low.
I have heard them complain about bad service at this or that store,
but they were always aware, and before the decision, that there
was a higher-priced store they could go to.

I have received at least 1,000 complaints about high prices, and
not a single consumer has ever said, “I want to pay even more than
is being charged at the highest-priced store in the San Fernando
Valley because I want better service than is being provided at the
most exclusive store in the San Fernando Valley,” let alone any-
body—they could always drive to Beverly Hills if they wanted to.

But even people who were confined to my own community, is
there any evidence that 2006 was a year in which consumers could
not find the high-price, high-service combination that you say they
often want?

Mr. HUNGAR. Well, you need to remember that, even under the
Dr. Miles regime, manufacturers could impose minimum retail
prices through either vertical integration or through the Colgate
policy, which allowed them to terminate any discounting retailer.
So it is not really——

Mr. SHERMAN. But the law we had in 2006 is what I am talking
about, because we could pass the 2006 Law Restoration Act and
put resale price maintenance agreements back where they were in
2006. Is there any evidence that there is any group of consumers
that would be disadvantaged by such a policy?

Mr. HUNGAR. Well, again

Mr. SHERMAN. Given the fact that, in 2006, at least in the San
Fernando Valley, there were plenty of high-priced stores with great
service.

Mr. HUNGAR. There is no evidence that there would be any group
of consumers who would be advantaged, either. Remember that, in
2006, the law was that a manufacturer could impose minimum
prices through a Colgate policy and terminate any

Mr. SHERMAN. In 2006, we went on eBay and we got great prices.

Mr. HUNGAR. And you do today, as well.

Mr. SHERMAN. Ah, but we have, what, Mr. Cohen, how many dif-
ferent things have you been asked to take down?

Mr. CoHEN. From the Net Enforcers, just one company that was
seeing to enforce MAP pricing on our site, there were 1.2 million
listings that they claimed that they sought to have taken down last
year in 2008.

Mr. SHERMAN. Hmm.
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Now, I would point out that this whole idea of free riding was
a concept invented and discussed before the Internet. Now, when
I want information, I go to the Internet. When some new company
wants to start and they want access to the market, they often start
as an e-retailer. And in terms of investing in inventories, which is
some justification for retail price—I mean, if you only need one in-
ventory to service the whole country because you are an Internet
retailer.

Mr. Cohen, your testimony talks about how the Internet is
changing the concept of free riding. Do you have any data that
back up the assertion that there has been a change? And is it now
the case that, with the Internet, there are ways to get information
and to deal with inventory maintenance and market access that
substitute for the perceived benefits, or alleged benefits, of retail
price agreements?

Mr. CoHEN. Congressman Sherman, a Wall Street Journal article
highlights the new generation of how consumers are benefiting in
this, and that they are looking it up online first and then buying
it offline.

And the article references that cars, homes, personal computers,
medical care, are areas where nearly four out of five shoppers say
they gather information on their own from the Web before buying—
92 percent of the respondents said that they had more confidence
in the information they seek out online than anything coming from
the traditional sales clerk or the offline. So—that there is even
more value to the information they find online, and that nearly 70
percent of Americans say they consult product reviews or consumer
ratings before they make their buying decisions, and spend at least
30 minutes online every week to help them decide what and wheth-
er to buy.

I would ask the Chairman and the Ranking Member to submit
to the record the article that has the background data that was
used by the Wall Street Journal in this article.

Mr. SHERMAN. So moved. I assume there is no objection and it
will be made part of the record.

Mr. JOHNSON. Without any objection, so ordered.

[The information referred to follows:]
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Mr. SHERMAN. Now, a lot of this Internet information is not free
rider in the sense that I am going to one retailer, getting all this
wonderful information that they paid thousands of dollars to put
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up on the Internet, and then going to another retailer. Usually, at
least in my case, I am going to a manufacturer’s website, or I am
going to articles that are written.

When you describe this gathering of information, is much of it
a circumstance where one retailer is providing the information and
another retailer is getting the sale?

Mr. CoOHEN. It is literally every possible permutation you can
think of. So for example, people use our sites to gather pricing in-
formation, right? They will search on eBay. They will search on
shopping.com to find all the different prices that are available for
the product that they want.

They will use Amazon to look at product reviews, and then pur-
chase off of eBay. They will purchase on Amazon. So there is
both—within different Internet retailers, within different market-
places, we all have the example of doing it ourselves to go online
to gather up information.

We know from our own empirical evidence that a staggering per-
centage of people that come and use our site never purchase on our
site. So there is some information that they are gathering from
that that they are finding useful in their purchasing decision. And
we can also submit to the record some of that information, too.

Mr. SHERMAN. Mr. Brunell, is there any way to identify par-
ticular niches of products where perhaps we should the current
court’s decision to persist, or must we paint with a broad brush
here and have one rule for golf tees and computers?

Mr. BRUNELL. I don’t really think there is a basis to have a sepa-
rate rule for different industries, but there may be instances, for
example the one that Justice Breyer cites in the dissent in Leegin,
of resale price maintenance as being used by a new entrant in a
business as being an example where he suggests that perhaps you
should have an exception to the per se rule.

So there might be particular instances where Congress could de-
fine specific types of instances where a different rule might apply,
but there is no basis for treating industries differently.

Mr. SHERMAN. So whether it is CAT scan machines or nuclear—
there is no particular product which you are convinced, “Aha, there
we need the manufacturer to control,” although usually there is not
a retailer for a nuclear plant.

Mr. BRUNELL. The answer is typically that there are other tools
that manufacturers can use to ensure that services are provided,
promotional allowances and so forth that are, indeed, quite com-
mon so that the purported benefit of resale price maintenance,
even under the Chicago School theory, is not so much that the
services are provided under their theory, but that it might be, in
their view, perhaps more costly for a manufacturer to pay for pro-
motional services, let’s say, rather than have resale price mainte-
nance. There is no evidence, of course, that that is the case, but
that is the theory.

Mr. SHERMAN. Commissioner Harbour, I have got an unusual
question for you. Were you appointed by President Bush?

Ms. HARBOUR. I am an Independent, and I was nominated by the
majority leader, Senator Daschle at the time, Majority Leader
Daschle. Then, my name went to the White House, and President
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Bush passed on it. And then, my name went to Congress, and I
was confirmed by the full Congress.

Mr. SHERMAN. That is a process that might have yielded a dif-
ferent result if President Bush had simply selected without Mr.
Daschle’s input. And I think in this case, the process was quite suc-
cessful.

I will yield back.

Mr. JOHNSON. Thank you, Mr. Sherman.

And do we have any more questions coming from any of our
many Members of the panel who are here today? Seeing nobody,
and hearing from no one, Mr. Coble, do you have any objections to
us concluding this hearing at this time?

Mr. CoBLE. Much to the satisfaction of probably the witnesses,
I have no objection at all, Mr. Chairman.

Mr. JOHNSON. Well, I agree. I think they have been tortured long
enough, and not by any one particular person, but just by being
here as long as you have. And we do sincerely appreciate your com-
ing today.

This hearing is adjourned.

[Whereupon, at 5:09 p.m., the Subcommittee was adjourned.]
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UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
WASHINGTON, In.C., 20588

Office of Commissioner
Pamela Jones Herbour

June 4, 2009

The Honorable Henry C. Johnson, Jr.

United States Congressman

Chairman, Subcommittee on Courts and
Competition Policy of the House
Committee on the Judiciary

2138 Rayburn House Office Building

Washington, DC 20515-6216

Re:  Supplemental Testimony for Hearing on “Bye Bye Bargain? Retail Price Fixing,
the Leegin Decision, and Its Impact on Consarner Prices.”

Dear Chairman Johnson:

Your letter of May 12, 2009, requested that I supplement my testimony of Apxil 28, 2009,
at the above hearing by responding to two questions propounded by Representative Sheila
Jackson Lee, a Member of the Subcommittee. Iunderstand that my answers will be inctuded in
the final hearing record. i

Question #1 by Representative Lee: “In your testimony, you raised the guestion of
whether we were doomed to endlessly repeat the same mistakes over and over again.
Please expound on these “mistakes.” Also, what do you feel will be the ramifications if
Congress does not take action to reverse the Leegin decision?”*

The Leegin decision commits a fundamental mistake by sacrificing the interests of
American consumers to the interests of manufactarers of branded consumer goods.

The same mistake was madec back in 1937, when Congress exempted state fair trade laws
from condemnation by the federal antitrust laws. In 1975, the Congress declared that experiment
to have been a failure. At pages 4 and 5 of my April 28™ written testimony, I detail the injuries
that Americans consumers suffered under the fair trade laws. Each one of those enumcrated
injuries reflects a mistake that might now recur as a result of the Supreme Court’s new
experiment with minimum vertical price fixing. For example, the Leegin Court invites mistakes

! Leegin Creative Leather Products, Inc. v. PSKS, Inc., 127 8. Ct. 2705 (2007).
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including, at a moinimum: higher consumer prices; fewer entry opportunities for new businesses
and products; reduced sales levels; less efficiency in the distribution and sale of consumer goods;
higher rates of business failure; less candid and reliable product evaluations from retail
merchants; and diminished competition both between and within brands. No one has provided a
cogent reason for us to believe that the Court’s current experiment will be any more successful
than the fair trade experiment of the 20th century. :

If Congress fails to overrule the Leegin decision, losses of even greater magnitude are
possible, even beyond the mistakes identified above and in my earlier testimony. Competition
typically is a dynamic process. Minimum vertical price fixing, in contrast, glorifies the status
quo, making it the weapon of choice for manufacturers and retailers battling against the tide of
retail innovation. Minimum vertical price fixing haobbles competition by preventing the
unscttling intrusion of new or better competitors who might challenge incumbent retailers. Asa
result, the next generation of efficient retailers will be denied the opportunity to emerge and
prosper.

During the course of the 20" century, consumers benefitted from each new generation of
more efficient retailers, such as department stores, catalog merchants, chain retailers, buyers’
clubs, and big-box retailers. Consumers reaped the benetits of lower prices, enhanced services,
and a greater choice among various price-value-service options. Today, we are on the cusp of a
new explosion of retailing innovation and consumer cost savings, if creative uses of the Internet
are allowed to develop and evolve. But just as the rocket of innovative Internet commerce has
been readied for launch, the Leegin Court’s actions threaten to douse the flames. Absent
Congressional action, Leegin will make it far more difficult for the next generation of retail
innovators to overcome the resulting inertia. Incumbent manufacturers and merchants will
benefit — at the expense of American consumers, who should not have to pay for the loss of
creative, dynamic retail competition on the Intemnet. Indeed, in the long rum, this cost may cven
dwarf the other, more-immediate consumer losses flowing from the Leegin decision.

Question #2 by Representative Lee: “How does the growth of discount chains at the
expense of high-end specialty stores support your belief that consumers are very unlikely to
gain any countervailing benefit in result of RPM?”

This question appears to be based on an either/or proposition, with which I cannot agree.
The question presumes that high-end specialty stores can prosper only as long as we prohibit
discounting “knaves™ from competing at “unfairly” low prices. At best, this proposition is a red

2 Dr. Miles Med. Co. v. John D. Park & Sons Co., 220 U.S. 373,412 (1911) (Holmes, J.,
dissenting) (“I cannot believe that in the long run the public will profit by this court permitting
knaves to cut reasonable prices for some ulterior purpose of their own, and thus to impair, if not
to destroy, the production and salc of articles which it is assumed to be desirable that the public
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herring. High-end specialty stores and discount chains can, and do, co-exist successfully.

Both Wal-Mart and Nieman Marcus experienced remarkable expansion and growth in the
immediate aftermath of Congressional repeal of the fair trade laws. In 1975, each company was
a comparatively small regional retail chain {Wal-Mart in Arkansas, Nieman Marcus in Texas).
By the year 2000, both firms had grown to become substantial, coast-to-coast retailers.

Nieman Marcus and Tiffany & Co. epitomize high-end specialty retailers. Wal-Mart and
Target are among the most readily-identifiable discounters. Yet, all four of these firms
experienced substantial growth and expansion during the period when minimum vertical price
fixing was per se illegal. History demonstrates that the viability of high-end specialty stores does
not require the absence of discounters. Rather, the success of high-end retailers depends on their
ability to deliver an attractive bundle of goods and services, in a manncr that signals value to
consumers, in an unconstrained and competitive market.

Even before the Leegin decision, a manufacturer did not need to conirol retail prices in
order to maintain its brand image or guarantee that customers would be provided with a high-end
specialty shopping experience. The Supreme Court in Coigate clearly staled that a manufacturer
has the right “freely to exercise his own independent discretion as to the parties with whom he
will deal” and the terms and conditions under which such dealing will occur.’ Accordingly, ifa
manufacturer wants its brands sold only in high-end spccialty stores, at prices that reflect the
costs of high-end retailing, the manufacturer has total freedom to structure its product
distribution system to accomplish its goals. This choice, however, comes with collateral
conscquences: the inability to mass merchandise, which includes the inability to have one’s
products appear on the shelves of every retailer who deals in that line of products. The claimed
“need” for minimum vertical price fixing only arises when a manufacturer seeks the best of both
worlds: the brand caché and higher margins of specialty retailing plus the broad market access of
mass merchandising. The Leegin Court gives manufacturers a get-out-of-jail-free monopoly
card* to avoid the consequences of their own brand-image decisions.

I consider myself to be an average shopper. Sometimes I want a bargain, and nothing else
will do. Sometimes I prefer to visit a high-end specialty store, where I will enjoy ingratiating
services at a higher price point — and nothing else will do then, either. The point is, I have that

should be able to get.”).

¥ United States v. Cogate & Co., 250 U.S. 300, 307 (1919).
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choice — at least, for now. If we really agree with Adam Smith (as I do) that consumer interests
are the organizing principal around which our mercantile system should be structured, then we
must be willing to let each consumer vote with her pocketbook, and Iet the chips fall where they
may. Consumer sovercignty means that consumers are entitled to seek out their own vahie
proposition, deciding for themselves how much they are willing to pay for a given mix of goods
and services. In the absence of a legitimate public health or safety issue, the range of choices
available to consumers should be determined by freely competitive markets. Consumer choices
should not be delivered in gerrymandered markets that primarily reflect the preferences of
manufacturers and some of their merchants.

Individual freedom gives each of us the right to decide how best to satisfy our own daily
needs. Qur economy should respect those rights — and our antitrust laws should promote, rather

than retard, thermn.

Respectfully submitled,

Pamela Jones Harbour
Commissioner
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May 27, 2009
The Honorable Hank Johnson
Chairman, Subcommittee on Court and Competition Policy
Committee on the Judiciary

B-352 Rayburn House Office Building
Washington, DC 20515

Dear Chairman Johnson:

Per your request, this letter responds to questions submitted for the record by
Representative Sheila Jackson-Lee for your recent hearing, “Bye-Bye Bargain: Retail
Price Fixing, the Leegin Decision, and its Impact on Consumer Prices.”

What do you feel that competition policy can, and should do, to afford consumer better
protection?

Robust competition policy should offer consumers unlimited choice in the retail
marketplace. In our view, more competition is always a better thing — it leads to
increased selection and lower prices for consumers. When consumers have many opticns
of how and wherc to make purchases, whether it be through the Internet, in an established
discount store, or directly from the manufacturer, their interests are protected because
they can vote with their feet or with a click of the mousc.

What vole do you think RPM can play in the encouragement of competition and
differentiation between or among different brands?

It is our view that Retail Pricing Fixing stifles retail competition, reduces consumer
choice, and leads to higher prices. The retail ecosystem should continue to be varied and
open to many different kinds of retail entities offering distinct retail experiences.
Manufacturers use RPM to discipline and eliminate discount sellers. This igneres the fact
that some resellers offer better prices because they are simply more efficient. Consumers
should have the apportunity to choose whether they want the exclusive feel and increased
service of a boutique shopping experience, or the value and convenience of more “mass-
market” shopping options, whether online or offline. Consumers will choose what is best
for them given their individual circumstances.

Morc importantly, there is a presumption that lower prices equate with “less service” or a
degraded eustomer experience. This is wrong, and based on pre-Internet economic
folklore. It ignores that fact that innovative business models and technology can provide
consumers with both lower prices and better service simultaneously. Retail Price Fixing
does nothing but stifle innovation, protect status quo busincss models, and harm
consumers with higher prices and less choice.
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Once again, thank you for the opportunity to testify on the impact of the Leegin decision
on eBay’s business model. If you have any questions regarding these answers, pleasc
foel fres to contact Amanda Pedigo in my Washington D.C. office. She can be reached at
(202) 551-0081.

Sincerely,

O (e

Tod Cohen




134

AAERTCAN ‘ 740 Fifieenth Sfract, T
AMERICAN BAR ASSOCIATION Washington, DC. 20005-1022

(202) 662-1000
FAX: (202 662-1032

May 5, 2009

The Honorable Henry C. Johnson The Honorable Howard Coble

Chairman, Subcommittee on Courts Ranking Member, Subcommittee on Courts
and Competition Policy and Competition Policy

Committee on the Tudiciary Commitiee o1 the Judiciary

U.5. House of Represcmiatives U.5. Ilousc of Representatives
Washington, D.C. 20515 Washington, In.C. 20515

Re:  Hearing on “Bye Bye Bargains? Retail Price Fixing, the Leegin Decision, and Its
Impact on Consumer Prices,” held on April 28, 2009

Dear Chairman Johnson and Ranking Member Coblc:

On behalf of the American Bar Association (“ABA™), which has over 400,000 members, I write to
express our views concerning the subject of the Subcommittee’s April 28 hearing titled “Bye Bye
Bargains? Retail Price Fixing, the Leegin Decision, and its Impact on Consumer Prices.” As Chair
of the ABA Section of Antitrust Law, I have been authorized to express the ABA’s views on this
important topic. In particular, I would like to express the association’s support for the United States
Supreme Court’s decision in Leegin Creative Leather Products v. PSKS, Inc., 127 §S. Ct. 2705
(2007). After considering a record that included voluminous factual evidence and economic
analysis, the Supreme Court held squarely that minimum resale price maintenance agreaments will
be evaluated under the antitrust rule of reason, not the per se rule, under the Sherman Act 15 U.S.C.
§1. In addition, the ABA opposes federal legislation, such as S. 148, which would effectively
reverse the Supreme Court’s decision in Leegin.” We ask that this letter be included in the official
record of the Subcommittee’s April 28, 2009 hearing

In February 2007 the ABA Housc of Delegates adopted a resolution proposed by the Seciion of
Antitrust Law, recommending that:

the Sherman Act, 15 U.S.C. §1 ... should not be interpreted to apply a rule of
per se illegality to agreements between a buyer and seller setting the price at
which the buyer may resell goods or services purchased from the seller."

The ABA derived this position from the basie principle of antitrust jurisprudence that the “rulc of
reason” identified in Standard Qil af Ohio v. United States, 220 U.S. 1, 60-68 (19117, is the

! ABA Resolution 101, adopted by the ABA House of Delegates in February 2007, and the related
background Report are both attached to this letter.

o
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fundamental standard that governs the evaluation of all restraints of trade. Continental T. V., Inc. v.
GTE Sylvania Inc., 433 U8, 36, 49 (1977). Any departure from the rule of reason slandard must be
based upon “demonstrable economic effect rather than . _ . formalistic line drawing”. fd. ar 58-59.
Only when a specific type of restraint produces a “predictable and pernicious anticompetitive effect’
and has limited potential for procompetitive benefit will the Supreme Court deem it unlawful per se.
State Oil Co. v. Khan, 522 U.8. 3, 10 (1997).

The Supreme Court’s decisions over nearly a century since adopting the rule of reason standard have
carefiily examined the procompetitive and anticompetitive cffeels of specific practices to determine
whether they warrant treatment as anticompetitive under all circumnstances, and thus classification as
per se illegal. Through consideration of their identifiable economic effects, the Court has recognize:
that non-price resale restrictions and maximum resale price agreements often produce substantial
procompetitive effects by encouraging resellers to undertake promotional efforts and provide
additional services to customers. See id.; Continental T. V., Inc. v. GTE Syfvania Inc., 433 U.S. 36,
58-59 (1977). Like these restraints, minimum resale price agreements may stimulate competition
among rescllers in ways that produce material benefits to consumers, which would not be available i
sellers were unable 1o introduce some degree of price restriction through their agreements with their
rosellers.

As outlined in the Report accompanying ABA Resolution 101 that explained the basis for the ABA’
policy position, a rule of reason analysis for resale price maintenance agreements is appropriate for
the following reasons: )

+ Most of the significant cconomic literature regards mininwum resale price maintenance as
more likely to be used by manufacturers to achieve efficiencies in distribution of their
products than to enable dealers to maintain significant margins. ABA SECTION OF
ANTITRUST LAW, ANTITRUST LAW AND ECONOMICS OF PRODUCT DISTRIBUTION 37-76 (2006
When dealers are forced to compete without cutting prices, they “vie with one another to
provide presale services,” which benefits both the manufacturer and the consumers. Richarc
A. Posner, Legal Narratology, 64 U. CHi. L. REV. 737, 738 (1997).

+ Empirical studies of minimum resale price maintenance have not cstablished that the practic
is invariably anticompetitive. The availabie evidence has not shown thal agreements
between an individual manufacturer or distributor and its resellers increased the market
power of any individual brand or distorted market-wide competition. Recent empirical stud;
of the effects of minimum resale price maintenance by Federal Trade Commission personne
found no basis for concluding that minimum resale price maintenance is invariably
anticompctitive. Pauline M. Ippolilo, Resale Price Maintenance: Empirical Evidence from
Litigation (FTC 1988); Pauline M. Ippolito, Resale Price Maintenance: Empirical Evidence
from Litigation, 34 J. L & ECON. 263 (19%1).

+ Manufacturers and suppliers have developed practices of achieving effective minimum resal
price maintenance without actually entering into any agreements on resale pricing. A
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manufacturer’s unilateral announcement that it will not self to discounters and will terminate
dealors that resell at less than its suggested resalc prices can suppress discounting of jts
products. £.g., Euwromadas, Inc. v. Zaneila, Ltd, 368 F.3d 11, 17 (1st Cir. 2004); Audio
Visual Associates, Inc. v. Sharp Electronics Corp., 210 F.3d 254, 262 (4th Cir. 2000). No
evidence has been developed to show that this common practice has increased any
manufacturer’s market power or has curtailed interbrand competition.

* The per se prohibition on minimum resale price maintenance in force for several decades ha
had the effect of erthancing the market power of very large scale retailers that carry a wide
variety of products. These large retailers may scll cetfain products at loss leader prices that
smaller retailers specializing in those products cannot match. This unrestrained advantage
eventually will result in the disappearance of such outlets for those products. The use of
minimum resale price maintenance agreements would provide opportunities for the
manufacturer to retain a larger array of outlets and for those businesses to continue serving
consumers.

For these reasons, the ABA supports the position that under the federal antitrust laws—and
analogous state and terrilorial antitrust law- --agreements betweea a buyer and seller selting the pricc
at which the buyer may resell a product or service purchased from the seller should not be illegal pe:
se. Instead, these agreements should be evaluated under a rule of reason analysis. The ABA further
believes that the Supreme Court’s recent decision in Leegin is consistent with that position.
Accordingly, the ABA. opposes proposed legislation, such as . 148, which would effectively revers
the Leegin decision.

Thank you for considering the views of the ABA on this very significant issue. If the ABA or its
Section of Antitrust Law can be of further assistance, please contact me at (614) 464-5606 or the
ABA’s senior legislative counsel for antitrust law issues, Larson Frisby, at (202) 662-1098.
Sincerely,

ay,m%

James A. Wilson, Chair
ABA Section of Antitrust Law

Attachment

cez All Members of the [ouse Judiciary Subcommitiee on Courts and Competition Policy
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AMERICAN BAR ASSOCIATION
ADOPTED BY THE HOUSE OF DELEGATES

Fehruary 12, 2007
RECOMMENDATION*

RESOLVED, Thal ihe American Bar Associalion recommends that the Sherman Act, 15
U.8.C. § 1, and comparable state and territorial laws should not be interpreted to apply a
rule of per se illegality to agreements between a buyer and seller setting the price at
which the buyer may resell goods or services purchased from the seller.

*NOTE: The “Recommendation,” but not the related background “Repox;c,” constitutes official
ABA policy.
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REPORT

I. INTRODUCTION

This report presents the view of the American Bar Association Scction of Antitrust Law
concerning the standard for determining the legality of minimum resale price maintenance under
the Sherman Act, 15 U.S.C. § 1, and comparable state and territurial antitrust laws. The United
States Supreme Court granted certiorari in Leegin Creative Leather Products v. PSKS, Inc., No.
06-480, on December 7, 2006, after earlier recalling and staying the mandate of the Court of
Appeals for the Fifih Circuit. The Fifth Circuit had applied a rule of per se illegality to the
setting of a minimum resale price, and the Supreme Court will address whether minimum resale
price maintenance should be subject to that rule.

I RECOMMENDATION

The Section of Antitrust Law recommends that the American Bar Association support the
position that, under the Sherman Act and analogous State and territorial antitrust law, agreements
between a buyer and seller setting the price al which the buyer may resell a product or service
purchascd from the seller should not be iliegal per se.

The Sherman Act and the many State and territorial antitrust laws that are modeled on the
Sherman Act contain language prohibiting every agreement in restraint of trade, but the Supreme
Court has interpreted this language to prohibit only unreasonable restraints and has formulated
two modes of analysiz to determine whether a particular restraint should be considered
unreasonable. “[MJost antitrust claims are analyzed under a ‘rule of reason,” according to which
the fnder of fact . . . takfcs] into account a variety of factors, including specific information
about the relevant business, its condition beforc and after the restraint was imposed, and the
restraint’s history, nature, and effect.” Staze Oil Co. v. Khan, 522 U.S. 3, 10 (1997). “Some
types of restraints, however, have such predictable and pemicious anticompetitive effect, and
such limited potential for procompetitive benefit, that they are deemed unlawful per se.” id.
Today, there “is often no bright line” separating rule of reason from per se analysis; the rule of
reason encompasses a range of analysis, extending from an abbreviated “quick look” to a
“plenary market cxamination,” and even where the rule of reason is not applied, “a “considerable
inquiry into market conditions” may be required before the application of any so-called ‘per se’
condemnation is justified.” California Densal Ass’n v. FTC, 526 U.S. 756, 779 (1999}, quoting
National Collegiate Athletic Ass’n, 468 U.S. 85, 104, n. 26 (1984).

The rule of per se illegality against vertical price fixing (i.e, agreements between buyers
and sellers setting the resale price) was established by the Supreme Court in 1911 in Dr, Miles
Medical Co. v. John D. Park & Sons Co., 220 U.S. 373 (1911). That decision was based, inter
alig, on the Court’s application of the commeon law rule against restraints on alienation and its
concern that minimum resale price maintenance could achieve the same purpose as an agreement
among the buyers themselves to fix the prices at which they would resell.
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Subsequently, in United States v. Colgate & Co., 250 U.S. 300 (1919), the Court clarified
that the Sherman Act does not apply to sellers® unilateral refusals to deal with buyers that fail to
charge the resale prices suggested by the sellers, thereby permitting sellers to exercise substantial
influence over resale prices so long as they avoid entering into bilateral agreements to this effect.
The Colgate doctrine was unsuccessfully challenged, on the ground that it was tantamount to
minimum resale price maintenance, in Russel! Stover Candies, tne, v. FTC. 718 F.2d 256 (8th
Cir. 1983), and then was squarcly reaffirmed by the Supreme Court in Monsanio Co. v, Spray-
Rite Service Co., 465 U.8. 752, 762-63 (1984).

At one time, the rule of per se illegality applied not only to minimum resale price
maintenance, but to most vertical resale resiraints between buyers and sellers, including both
price restraints and non-price restraints. See United States v. Arnold, Schwinn & Co., 388 U.S.
365, 380 (1967). Incrementally, however, the Supreme Court has abandoned this standard,
except for the per s¢ mle against minimum resale pricc maintenance, in Lavor of the rule of
reason, under which the procompetitive effects of a resiraint are weighed against the
anticompetitive effects. The Court has “ma[d]e clear that departure from the rule of reason
standard must be based upon demonstrable economic effect rather than—as in Schwinn—upon
formalistic line drawing™ Continental T. V., Inc. v. GTE Sylvania Inc., 433 U.S. 36, 58-59
{1977).

The chief reason for this about-face was the recognition (hat vertical resale restrainis
simultaneously have the potential to reduce competition between resellers of the same brand
(“intrabrand competition™) while stimulating competition between different brands (“interbrand
competition”) by stimulating resellers of each-brand to compete harder. Continental T. ¥, supra,
433 U.S. at 51-52. Manufacturers and other sellers impose vertical restraints “to induce retailers
to engage in promotional activities or to provide service and repair facilities necessary to the
efficient marketing of their products” which otherwise, “[bJecause of market imperfections such
as the so-called ‘frec rider’ effect, . . . might not be provided ... .” Id at 55,

Thus, the Court overruled application of the per se rule to such non-price resale restraints
as location clauses, territorial restraints and customer restraints, holding that these restraints
should be judged under the rule of reason. See Continental T. V., supra, 433 U.S. 36,

Addressing price-related vertical restraints, the Court has held that the tule of per se
illegality docs not apply to bona fide consignment sales, maximum resale price maintenance, or
agrecments between a buyer and a seller for the scller to stop doing business with buyers that
tesell below a particular pricc. Simpson v. Union Oil Co., 377 U.8. 13 (1964); State Ol Co. v.
Khan, 522 U.S. 3 (1997); Business Electronics Corp. v. Sharp Electronics Corp., 485 U.S. 717
(1988). At the same time, lower courts have declined to apply the per se rule to agreements
against advertising at prices that are less than an agreed level. E, g, Hlinois Corporate Travel,
Inc. v. American Airlines, Inc., 806 F.2d 722, 728-29 (7th Cir. 1986), cert. denied, 495 U.S. 919
(1990); see also In re Advertising Checking Bureau, 109 F.T.C. 146 (1987).

The Section of Antitrust law believes tha the time has come to extend the rule of reason
approach of these earlier decisions to minimum resale price maintenance because the same
motives that manufacturers possess for entering into non-price vertical restraint agreements can
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also explain their motivation for wanting to enter intc minimum resale price maintenance
agreements. Manufacturers view dealer margins as their cost of distribution and have no
economic incentive to overcompensate dealers—if they want to raise prices they need only raise
their own wholesale prices to the dealers without limiting the prices at which the dealers may
resell. See Continental TV, supra, 433 U.S. at 56 n. 24. As explaincd further belew, minimum
resale price maintepance, like other verlical resale restraints, can stimulate interbrand
competition and is net so inevitably pernicious as to warrant per se llcgality.

HI. REASONS WHY THE AMERICAN BAR ASSOCIATION SHOULD SUPPORT
APPLYING THE RULE OF REASON TO MINIMUM RESALE PRICE
MAINTENANCE

There are several reasons to support application of the rule of reason to minimum resale
price maintenance, including the following:

Al The Weight of Economic Analysis Favors Application of the Rule of Reason

The economic literature weighs heavily against condemmning all minimum resale price
agreemnents to per se illegality. Notable examples include Roberl H. Bork, The Antitrust Paradox
32 (1978), and Richard A. Posncr, Antitrust Law 189 (2d ed. 2001). See generally ABA
SECTION OF ANTIIRUST LAW, ANTITRUST LAW AND ECONOMICS OF PRODUCT DISTRIBUTION 37-
76 (2006) (“the bulk of the economic literature on [minimum resale price maintenance] . . .
suggests that [minimum resale price maintenance] is more likely to be used to enhance efficiency
than for anticompetitive purposes™. The seminal treatment appears in Lester G. Telser, Why
Showld Manufacturers Want Fair Trade, 3 J. L. & ECON. 86 (1960), which explained why
manufacturers would adopt minimum resale price maintenance to assure the efficient distribution
and marketing of their products—by cncouraging dealers to promote the product without fear of
“free riding” by rival dealers of the same brand that cut prices and spend little or nothing on
services. As this principle is described by Judge Posner, when dealers are forced to compete
without cutting prices, they “vie with one another to provide presale services” and the
manufacturer benefits. Richard A. Posner, Legal Narratology, 64 U. CHL L. REV. 737, 738
(1997). The prevailing view among economists is that minimum resale price maintenance is
more often adopted to serve the interests of manufacturers in achieving efficiencies in
distribution than to serve the interests of dealers in assuring their marging. See Ausiness
Electronics Corp. v. Sharp Electronics Corp., supra, at 727 n. 2 (“[r)etail market power is rare”
citing Baxter, The Viability of Vertical Restruints Doctrine, 75 Calif. L. Rev. 933, 948-49
(1987}).

B. The “Ancient Rule Against Restraints on Alienation” Does Not Support A Per Se Rule
Against Minimum Resale Price Maintenance

The Supreme Cowl’s ruling in Dr. Miles was predicated largely on “the ancient rule
against restrainls on alienation,” a rule that the Court cited again in its since-overturned decision
in United States v. Aruold, Schwinn & Co., 388 U.S. 365, 380 {1967). However, thers never
actually was an unqualified rule against restraints on alienation. “The plain fact is that the
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common law never proscribed all restraints on alienation, even of land, and that the *ancient rule’
which the Court invokes actually permitted such restraints under a variety of circumstances.”
Milbon Handler, The Twentieth Annual Antitrust Review—I967, 53 Va. L. REv. 1667, 1684
(1967). “Coke on Littleton cannet provide the answers for the preblems that vex[ed] us in the
twentieth century,” id. at 1685, much less the twenty-first century.

Do Not Support Application of a Per Se Rule

There have been several empirical tests of minimum resale price maintenance, none of
which proves that the practice is always destructive. Between 1937, when the Miller-Tydings
Fair Trade Act, Pub. L. No. 75-314, 50 Stat. 693, was passed, and 1975, when the Consumer
Goods Pricing Act of 1975, Pub. L. Nou. 94-145, 89 Stat. 801, was adopted, states were
empowered to adopt Fair Trade Laws permilling manufuctrers and retailers 1o enter into
nmmimum resale price maintenance agreements. Many states enacted such laws and many
manufacturers took advantage of them, fixing the retail prices at which their products could be
resold. Empirical studies conducted at the time showed that identical products tended to cost
more in Fair Trade states than in other states, but the premise underlying these studies was that
minimum resale price maintenance agreements were usually imposed by buyers upon reluctant
scllers—a premise that, as noted above, has not won universal acceptance among economists.
See  ABA ANTITRUST SECTION, MONOGRAPH NO. 2, VERTICAL RESTRICTIONS LIMITING
INTRABRAND COMPETITION 79-80 (1977). There is no mdisputable evidence that such
agreements created additional market power for any individual brand or were destructive of
market-wide competition. Nevertheless, Congress chose to end the program during the decade
when Schwinn was still controlling law.

More recently, since the 1984 Monsanto decision reaffirmed the Colgate doctrine and the
night of sellers to stop doing business willi discounters, numcrous seflers have relied upon this
doctrine to announce that they will not sell o discounters and to cut off dealers that resell at icss
than suggested resale prices. See, e.g., Euromadas, Inc. v. Zanella, Lid, 368 F.3d 11, 17 (1st
Cir. 2004); Audio Visual Associates, Inc. v. Sharp Electronics Corp., 210 F.3d 254, 262 (4th Cir.
2000). The result has been to curtail discounting for the products affected, and as the FTC
predicted in Russell Stover, the outcome has been very close to the effect of minimum resale
price maintenance, but again there is no evidence that the impact has been the augmentation of
market power or a diminution in interbrand competition. This has led to criticism that the per se
tule against minimum vertical price fixing has become a trap for the unwary, with sophisticated
companics accomplishing almost the same result without illegality, but only by jumping through
the hoops of the Colgate defense, a result that critics consider both inefficient and unfair,

Finally, more recent empirical study conducted into the effects of minimum resale price
maintenance by Federal Trade Commission personnel has found no basis for concluding that
minimum resale price maintenance is always anticompetitive or for preserving the rule of per se
illegulity. See Pauline M. Ippolito, Resale Price Maintenaice: Empirical Evidence from
Lifigation (FTC 1988); Pauline M. Ippolito, Resale Price Muintenance: Empirical Evidence
Jrom Litigation, 34 1. 1. & BCON. 263 (1991). See also Thomas R. Overstreet, Jr., Resale Price
Maintenance: Economic Theories and Empirical Evidence (FTC 1983); Ronald N. Lafferty,
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Robert H. Lande and John B. Kirkwood, Jmpact Evaluation of Federal Trade Commission
Vertical Restraints Casés (FTC 1984); Howard P. Marvel & Stephen McCafferty, Resale Price
Maintenance and Quality Certification, 15 RAND J. ECON. 346 ( 1984).

D. Outlawing Minimum Resale Price Maintenance Has Raised Barricrs to Entry and

Produccd Anticompetitive Effects

The rule of per se illegality against minimum resale price maintenance has had an impact
on retail competition today that was not addressed or necessarily foreseen when the Supreme
Court decided Dr. Miles. Currently, it is possible for large retailers that carry a wide variety of
products to sell selected products at very low prices—even at or below cost—in order to attract
customers into their stores. The retailer does not need to earn a profit on the sale of such
products because it can make up for this by selling other products to the consumets that frequent
its stores. This strategy warks most effectively by discounting products that are exacily the same
at every outlet, so that consumers can easily compare prices. The problem for manufacturers of
these products, however, is that retailers specializing in such products cannot match the
unremunerative prices because they do not carry the wide variety of other products in their
stores. The natural result is the eventual disappearance of more specialized outlets, or their
refusal to support the targeted products, leaving manufacturers and consumers with fewer
options and eventually leaving the large retailers with less competition and greater matket power. -

All of these reasons militatc against prescrvation of the rule of per se illegality and in
favor of application of the rule of reason, under which minimum resale price maintenance would
only be unlawful if, on balance, its anticompetitive effects can be proven to outweigh its
procompetitive effects in a relevant market.

IV.  REASONS ADVANCED IN SUPPORT OF THE RULE OF PER SE ILLEGALITY
AGAINST MINIMUM RESALE PRICE MAINTENANCE

To assure that this Report reaches a sound conclusion, consideration also has been
afforded to the reasons that have been advanced for preserving the rule of per se illegality against
minimum resale price maintenance, including the following:

A, El¢vating Prices to Consumers

A common reason advanced for the rule of per se illegality is that minimum resale price
maintenance eliminates the ability of retailers and other resellers to engage in price competition
on a local level—for example by providing fewer services or a less costly location in exchange
for lower prices—thercby resulting in elevated prices to all consumers, including those who
would prefer a less expensive distribution option. See William B. Comanor, Vertical Price-
Fixing, Vertical Market Restrictions, and the New Antirust Policy, 98 I1aRv. L. REV. 983, 987
(1985); Robert Pitofsky, fn Defense of Discounters: The No Frills Case for a Per Se Rule
Against Vertical Price Fixing, 71 GEO. L.I. 1487, 1493 (1983). While non-price vertical resale
restraints may limit the number of resellers that are allowed to compete for any particular sale,
they do not limit the freedom of each competing reseller in a marketplace to adjust its own resale
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price to local conditions, thereby distinguishing non-price vertical resale restraints from vertical
price fixing. Also, while some services may benefit consumers as well as manufacturers, other
services provide little or no benefit to consumers even though resale price maintenance can be
expected to elevate the price that some consumers pay.

Of course, if minimum resalc price mainicnance were penmitted, and a manufacturer set
too high a resale price, sales of its products would suffer, Again, manufacturers have no
incentive to increase the margins that their dealers earn on each sale unless the result will be
greater sales and greater profits for the manufacturer as well. See Continental T V., supra, at 56
n. 24, Furthermore, if minimum resale price maintenance harms competition in a relevant
market more than it strengthens competition, it would be subject to condemnation under the rule
of reason. Cf Business Electronics Corp. v. Sharp Electrowics Corp., 485 U.S. 717, 726-28
(1988) (agreements to terminate “price cutters™ subject to rule of reason).

B. Facilitating Coordination or Collusion Among Sellers

Another longtime rationale advanced for the per se rule is that minimum resale price
maintenance can facilitate coordination or outright collusion among manufacturers and other
sellers to fix the wholesale prices at which they sell their products to dealers. Although
wholesale prices frequently are not public, making it difficult for one manufacturer to determine
the price that another manufacturer is charging (o its dealers, retail prices typically arc out in the
open. As a consequence, the fixing of retail prices would make it easicr for a manufacturer (o
determine whether another manufacturer is “cheating” on an understanding to maintain prices
above a particular level,

For example, if gasoline refiners were permitted to enter into agreements with service
stations fixing the price at which each service station owner may resell gasoline to consumers,
the refiner could assure Lhat the prices at the pump would be the same at all stations rcselling its
brand (either with variation among statcs 1o account for differences in taxes in different states or
even without such variation by equalizing the effect of differences in state taxes). This would
enable each refiner to know the retail prices that competing refiners are setting and to coordinate
its own wholesale and retail pricing accordingly. If there were an actual agreement among the
refiners to maintain a particular resale price, it would be easy to detect deviations from that price.
Previously, it has been held that refiners may not intentionally disclose their wholesale prices to
onc anolher, In re Petroleum Prods. Antitrust Litigation, 906 F.2d 432, 445-48 (9th Cir, 1990),
cert. denied, 500 U.S. 959 (1991), but permitting minimum resalc price maintenance could be
equally cffective in facilitating price uniformity.

In Continental T. V., Inc. v. GTE Sykvania Inc., 433 U.S. 36, 52 n. 18 {1977), the
Supreme Court observed: “The per se illegality of price restrictions has been established firmly
for many years and involves significantly different questions of analysis and policy [than
nonprice restrictions]. . .. [SJome commentatars have argucd that the manufacturer’s motivation
for imposing, vertical price restrictions may be the same as for nonprice restrictions. There are,
however, significant differences that could easily justify diffcrent treatment. In his concurring
opinion in White Motor Co., [372 U.S. 253 (1963),] MR. JUSTICE BRENNAN noted that, unlike
nonprice restrictions, ‘[rjesale price maintenance is not designed to, but almost invariably does in
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fact, reduce price competition not only among sellers of the affected product, but quite as much
between that product and competing brands.” 372 U.S. at 268. Professor [now Judge] Posner
also recognized that ‘industrywide resale price maintenance might facilitate cartelizing.” Posner,
LAntitrust Policy and the Supreme Court: An Analysis of the Restricted Distribution, Horizontal
Merger and Potential Competition Decisions, 75 CoLum. L. 1. 282 (1975)] at 294 (footnole
omitted).”

But is this sufficient reason to deny every seller the ability to enter into minimum resale
price maintenance agreements with buyers, regardless of the nature of the product and the
circumstances of its distribution? Plainly, this has not been a rhetorical question, but
manufacturers engaging in horizontal collusion risk fines under the Sherman Act of $100 million
or more and individuals participating in such collusion risk fines of $1 million and ten years in
prison, which provides appreciable deterrence without applying a rule of per se illegalily to every
inslance of minimum resale price maintenance.

C. Facilitating Coflusion Among Buyers

A further criticism of minimum resale price maintenance is that it can facilitate collusion
among buyers to maintain supracompetitive prices. As noted earlier, this was a consideration in
the original Dr. Miles decision, However, this not only would run counter to the interests of the
seller, but would require the complicity of resellers of other brands, if there are any. See R, J.
Reynolds Tobacco Co. v. Cigareties Cheaper!, 2006-2 Trade Cas. (CCH) 4 75,393 (7th Cir.
2006) {why a seller would be drawn into a buyers’ cartel “is a mystery” because it would be hurt
thereby at least as much as would consumers). In any event, this phenomenon appears to be
sufficiently rare as not to justify perpetuation of a rule of per se illegality. Business Electronics
Corp. v. Sharp Electronics Corp., supra, at 727 n. 2 (“[r]etail market power is rare™}. Moreover,
if a seller is drawn into a price fixing conspiracy among buyers, this still would be subject to the
rule of per se illegalily, not as a vertical conspiracy but as a horizontal onc. See United States v.
General Molors Corp., 384 U.8. 127 (1966),

D. Congress Has Not Supported Efforts to Overrule the Per Se Rule

In 1983, the Department of Justice filed an amicus brief in the Monsanto case in favor of
overturning the per se rule of Dr. Miles and wanted to present oral argument to the same effect,
but Congress cnacted legislation prohibiting the use of funds “for any activity, the purpose of
which is to overturn or alter the per se prohibition on resale price maintenance in effcel under the
Federal antitrust laws.” Pub. L. 98-166, 97 Stat. 1071. Congress never has endorsed
abandonment of the per se rule and, when confronted with an effort to achieve this end, chose to
block it, indicating its support for the existing rule. Nevertheless, the per se rule was the creation
of the Supreme Court and it is within the Court’s discretion to alow the rule to evolve. As the
Court has recognized, the “changing content” of the term “restraint of trade” in the Sherman Act
already was “well recognized” when the Act was adopted in 1890, and [i]t would make no sense
to create out of the single term ‘restraint of trade’ a chronologically schizoid statutc, in which a
‘rule of reason’ evolves with new circumstances and new wisdom, but a line of per se illegality
temains forever fixed where it was.” Business Electronics Corp. v. Sharp Electronics Corp.,
supra, at 731-32,
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V. CONCLUSION

For the reasons described above, the American Bar Association Section of Antitrust Law
respectfully requests approval of the proposed resolution.

Respectlully submitted,

Joseph Angland

Chair

Section of Antitrust Law
Febraary 2007
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Re:  Questions submitted by Representative Sheila Jackson Lee regarding the
April 28, 2009 hearing on “Bye Bye Bargain? Retail Price Fixing, the
Leegin Decision, and Its Impact on Consumer Prices”

Dear Chairman Johnson:

Thank you again for inviting me to testify at the April 28, 2009, hearing on resale price
maintenance (“RPM”), and for this opportunity te respond to the questions submitted by
Representative Sheila Jackson Lee. As was the case with respect to my earlicr written and oral
testimony, my views on this topic do not necessarily represent those of my law firm or its clients.

Question 1. How do you believe that RPM agreements can help cater to those customers who
Jocus on fuctors other than price, and what choices may they be presented with
that they may not have previously had?

To address the second part of this question first: Some customers undoubtedly want
betler services, and are willing (within limits, of course) to purchase higher-priced goods in order
to obtain the benefit of those better services. The possible choices that could be presented to
consumers in this regard are as varied as the interests and preferences of the hundreds of millions
of consumers who make up the free market, but some specific examples might include: test
drives for automobiles; expert, well-traincd sales staff for electronic equipment; custom fitting
for golf clubs; or well-organized, attractive clothing stores with highly attentive, knowledgeable
staff and ample fitting rooms. Seome customers may also want the peace of mind that comes
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from having a stable price that does not fluctuate across retailers or over time; a stable price can
itself be a form of service.

Manufacturers may rcasonably believe that their products perform best when sold
together with these services, and may therefore seek methods to influence retailers to provide
them. But manufacturers may find it difficult to supervise all of their many retailers to ensure
that each is providing the services that cusiomers find important (and/or may find it difficult to
identify and specify the types of services that should be provided across an array of retailers and
regions). And each retailer may attempt to cut its price by cutting thosc services, hoping that
customers will obtain the services (e.g., the test drive or the custom fitting) elsewhere, bul come
to the low-price/low-service retailer when ready to purchase. An RPM agreement is one method
(and sometimes may be the most cfficicnt method) of encouraging retailers to provide the
necessary services, thereby helping satisfy the demand of customers who desire such services.

My written testimony provides additional examples and cxplanation, at pages 5-8, 10-11,
and 12-14. One concrete example of a manufacturer desiring to ensure such services through
RPM is Ping, Inc., which submitted an amicus brief in the Leegin decision.! Professors
Mathewson and Winter have also wrillen articles discussing this issue in much greater detail.2

Question 2. Why do you feel that banning RPM would interfere with manufacturers’ desires to
reduce free riding, 1o break into new markets, lo protect dealers from uncertain
demand, and to accomplish any of the other procompetitive goals of RPM?

In some cases, an RPM agreement may be the most cfficient method of achieving a
manufacturer’s service goals.

*  Reducing free riding. 1t can be very difficult for manufacturers to supervise their retailers
to ensure they are not cutting services in order to free ride {and permit consumers to free
ride) on the costly services provided by other retailers. For example, if RPM were per se
illegal, a manufacturer might be forced to spend rescurces sending agents across the
country to inspect its retailers to verify they are providing the services.

1 Brief of Ping, Inc. as Amicus Curiae in Support of Petitioner at 9, Leegin Creative Leather
Prods., Inc. v. PSKS, Inc., 127 S. Ct. 2705 {2007) (No. 06-480).

2 See Frank Mathewson & Ralph Winter, The Law and Economics of Resale Price
Maintenance, 13 Rev. Indus. Org. 55, 67-69, 72-73 (1998); Ralph A. Winter, Vertical
Control and Frice Versus Nonprice Competition, 108 Q.J. Econ. 61 (1993).
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Breaking into new markets. Manufacturers, pariicularly smaller companies and new
entrants, may find it difficult to convince retailers to carry new brands and new products.
As Justice Breyer wroic for the dissenting Justices in Leegin, “a newly-entering producer
wishing to build a product name might be able to convince deaiers to help it do so—if,
but only if, the producer can assure those dealers that they will later recoup their
invesiment.”3 Without RPM, manufacturers might be forced to resort to costly and
potentially inefficient methods of obtaining shelf space, such as making direct cash
payments to retailers. With RPM, new market entrants can assurc rctailcrs an above-
average profit per item sold, thus providing retailers the incentive to give the product the
shelf space, advertising, and promotional efforts necessary to make it a success.

Protecring dealers from uncertain demand. When a manufaclurer inadvertently
overestimates demand, retailers may find themselves with high levels of inventory. If
any one retailer cuts priccs dramatically to clear inventory, the others will be forced to
follow, reducing profits or even taking losses. As a consequence, retailers may feel
burned by the manufacturer, and the products may permanently suffer an inferior brand
image among cuslomers. RPM agreements can prevent this from happening directly (by
preventing fire sales) and indirectly (since the guaranteed mark-up margin helps pay for
the cost of storage). In this way, RPM can preserve a manufacturer’s relationships with
ils dealers and can preserve the brand’s image.*

My written testimony provides additional examples and explanation, at pages 5-12, 15-18, and

22-23.

3 Leegin Creative Leather Prods., Inc. v. PSKS, Inc., 127 8. Ct. 2705, 2728 (2007) (Breyer, J.,
dissenting); see Marvel & McCafferty, Resale Price Maintenance and Quality Certification,
15 Rand J. Econ. 346, 349 (1984).

4 See Raymond Deneckere et al., Demand Uncertainty and Price Maintenance: Markdowns as
Destructive Competition, 87 Am. Econ. Rev. 619 {1997); Raymond Deneckere et al.,
Demand Uncertainty, Inventories, and Resale Price Maintenance, 111 Q.J. Econ. 885
{1996).
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1 hope these answers are helpful.

Sincerely ioursz T g C

Thoemas G. Hungar
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