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(1) 

LESSONS LEARNED IN RISK MANAGEMENT 
OVERSIGHT AT FEDERAL FINANCIAL 
REGULATORS 

WEDNESDAY, MARCH 18, 2009 

U.S. SENATE, 
SUBCOMMITTEE ON SECURITIES, INSURANCE, AND 

INVESTMENT, 
COMMITTEE ON BANKING, HOUSING, AND URBAN AFFAIRS, 

Washington, DC. 
The Subcommittee met at 3:34 p.m., in room SD–538, Dirksen 

Senate Office Building, Senator Jack Reed (Chairman of the Sub-
committee) presiding. 

OPENING STATEMENT OF SENATOR JACK REED 

Senator REED. Let me call the hearing to order. Let me first 
apologize for the extra delay. We were engaged in voting, and these 
things take longer than we usually expect, but thank you very 
much. 

I want to thank you all for joining us here today. This financial 
crisis has demonstrated that, contrary to the presumption of many, 
financial institutions were unprepared and in many cases incapable 
of adequately assessing the risks that they were bearing on their 
books. The governance structures, the firm managers, and sophisti-
cated models all failed to capture the magnitude of the risks that 
were building. Now the mistakes and poor risk management by 
these financial institutions and their regulators have become the 
taxpayers’ problems, with the effects spiraling through the broader 
global economy. 

The trillions of dollars in losses stand as witness to the many 
failures of risk management at these firms. Blame must primarily 
be placed at the feet of these financial institutions which gambled 
and then cashed in on exorbitant transaction fees for creating ex-
otic new financial products. 

The guiding presumption of many, including former Federal Re-
serve Chairman Alan Greenspan, was that self-interest would keep 
these firms from engaging in overly risky behavior; and if that was 
not sufficient, then surely market discipline would rein in excesses. 
But, in reality, both proved inadequate to constrain excessive risk 
taking. The drive for short-term profits led to irrational behavior 
that affected many, not just a few firms. 

When self-interest and market discipline break down, we hope 
that the safety net of regulators will guide us out of the storm. 
However, if the people engaging in these complex transactions did 
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not understand the risk, the regulators, it appears, based upon the 
report we have been given today, might have known even less. The 
capacity to conduct oversight of the risk management function at 
these firms was in many cases lacking. 

During the good times, when all the excesses were building up, 
the regulators did not press hard enough. Yet it is during these 
times that it is most important, as excesses encourage a sense of 
fearlessness about risk taking, that the regulators act promptly to 
constrain the exuberance. 

Perhaps more fundamentally, the regulators should be asking 
hard questions. When new financial products are drawing in un-
precedented profits, they should be asking pointed questions about 
the cash-flows and how the products work, including how they per-
form in good times and bad. Reverse engineering these products is 
critical if regulators are to understand how they operate and know 
their embedded risk. 

Regulators also need a firm-view on risk. As we heard in testi-
mony last week concerning AIG, the firm stopped offering credit 
default swaps on CDOs and mortgage-backed securities in one area 
of the firm, at the same time it started risky securities lending in 
another area of the firm. 

Another bank claimed it was never involved in subprime lending, 
yet it was buying mortgage lenders engaged in the practice and 
securitizing such products. 

Last June, I called a similar hearing to discuss risk management 
and its implications for systemic risk. Unfortunately, further 
variances in risk management have taken place since that time. 

The purpose of this hearing is to bring to light the specific prob-
lems and to find a positive way forward. This hearing is particu-
larly important given the need for swift and yet deliberate regu-
latory reform. 

GAO at my request, after last June’s risk management hearing, 
undertook a study of the risk management function of those regu-
lators responsible for large financial institutions. GAO reviewed a 
sample of large, complex financial institutions to determine what 
the regulators knew, when they knew it, and what changes were 
requested as a result of the regulatory examinations and inquiries. 
While GAO will be sharing this in testimony, I wanted to highlight 
a few findings that I found particularly troubling. 

Regulators found problems as early as 2005, 4 years ago, with 
the risk management systems at large, complex financial institu-
tions, but often were not aggressive in insisting on changes at 
firms until market events made the problem self-evident. 

A Federal Reserve review conducted in 2006 concludes that no 
large, complex financial institutions they reviewed had sufficient 
enterprise-wide stress tests to determine what economic or other 
scenarios might render the entire company insolvent. Moreover, 
many large, complex financial institutions could not sufficiently 
measure or manage all of their risk at a consolidated level; rather, 
they focused on risk within various subsidiaries without looking at 
the health of the entire holding company. Even knowing this, regu-
lators did not significantly change their ratings of such firms until 
the crisis emerged. 
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Because of the sensitive nature of the information, I would ask 
that my colleagues avoid asking about any currently ongoing finan-
cial institution by name. Instead, I think the focus here is on the 
performance of the regulator and also in general the performance 
of these regulated entities. 

The GAO’s review comes at an important time in our history. It 
is the kind of deep analysis that should guide us forward as we 
take up questions on regulatory reform that will serve as the foun-
dation for financial oversight as we go forward. In short, major reg-
ulatory reform is coming. I hope that we can learn from what has 
transpired, move forward with a stronger safety net, and build a 
strong financial system. 

At this time, I would like to recognize the Ranking Member, Sen-
ator Bunning. Senator. 

STATEMENT OF SENATOR JIM BUNNING 

Senator BUNNING. Thank you, Chairman Reed. This is my first 
hearing working with you on this Subcommittee. I am glad to be 
here, and I look forward to working with you for years to come. 

I think what we are going to hear today from our witnesses is 
that failures in risk management that contributed to our current 
economic crisis were not just the result of problems with our laws 
or poor decisions by firms. No, there was also a failure by regu-
lators to recognize the dangers and, even worse, a lack of will to 
do something about the problems that they did find. 

Mr. Chairman, I find that deeply troubling. I also find the exam-
ple of the 2006 Federal Reserve study mentioned in the report to 
be extremely troubling. The Fed found that none of the institutions 
it looked at had stress tests that covered the entire company and 
none of the tests to see what would make them insolvent. That is 
bad and shows the irresponsibility of the firms. But as far as I can 
tell, the Fed also did little or nothing about it. That is worse and 
should throw cold water on the idea of some that the Fed should 
be the new risk regulator. 

I find the admission by some regulators to GAO that they did not 
understand the real risk or the importance of contributing factors 
to be refreshing, but still very troubling. Those admissions should 
raise questions about whether we can ever create a risk regulator 
that will understand and act to stop systemwide risk. In a system 
of ‘‘too big too fail’’ when market discipline has been removed by 
bailouts, we have to rely on regulators to make sure firms do not 
get into trouble. 

But if our regulators are unable to find problems and unwilling 
to do something about them, we are in real trouble, and maybe we 
need to reconsider the whole concept of relying on regulators to be 
the last line of defense against all problems. 

Why should we think a few changes in the law will magically 
make them more effective the next time around? We can try to fix 
problems with our current system, but we cannot legislate will or 
competency. Instead, we need to build a system where everyone is 
accountable and has incentives to perform due diligence, a sort of 
check-and-balance, so if any one party does not do so, it will not 
lead to an overall failure. 
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The system also needs to be robust enough to handle the failure 
of individual firms, and we should assume that firms will fail, be-
cause they do. To handle that, we need to improve the authority 
of regulators to take control of and shut down failing firms through 
some type of orderly bankruptcy. We also need to hold directors 
and executives accountable. If everyone knows they will face the 
consequences of their actions, they will be more careful in the fu-
ture. I think that will go a long way in the future to creating a sta-
ble financial system than rearranging the furniture downtown at 
various regulators. 

Again, thank you, Mr. Chairman. I am looking forward to hear-
ing from the witnesses. 

Senator REED. Thank you, Senator Bunning. I, too, look forward 
not only to hearing from the witnesses, but working with you on 
this Subcommittee. Thank you very much. 

Let me introduce our panel. Ms. Orice Williams is the Director 
of the Financial Markets and Community Investment group at the 
Government Accountability Office. 

Mr. Roger Cole is Director of the Division of Banking Supervision 
and Regulation, Federal Reserve Board. 

Mr. Timothy Long is the Senior Deputy Comptroller, Bank Su-
pervision Policy and Chief National Bank Examiner for the Office 
of the Comptroller of the Currency. 

Mr. Scott Polakoff is the Acting Director of the Office of Thrift 
Supervision. 

And Dr. Erik Sirri is the Director, Division of Trading and Mar-
kets, U.S. Securities and Exchange Commission. 

All of your testimony will be made part of the record. You may 
summarize if you wish. In fact, that is encouraged. And I under-
stand both Ms. Williams and Mr. Polakoff have had a long day of 
testimony, so thank you particularly for waiting and being with us 
today. 

Ms. Williams, would you please begin? 

STATEMENT OF ORICE M. WILLIAMS, DIRECTOR, FINANCIAL 
MARKETS AND COMMUNITY INVESTMENT, GOVERNMENT 
ACCOUNTABILITY OFFICE 

Ms. WILLIAMS. Mr. Chairman and Ranking Member Bunning, I 
am pleased to be here today to discuss lessons learned from risk 
management oversight at large, complex institutions. At your re-
quest, we initiated work in December to review the risk manage-
ment oversight of large institutions by the banking and securities 
regulators, namely, the Federal Reserve, the Office of the Comp-
troller of the Currency, the Office of Thrift Supervision, the Securi-
ties and Exchange Commission, and FINRA. 

Our objectives were to: one, identify how regulators oversee risk 
management at large institutions; two, identify the extent to which 
regulators identified shortcomings in risk management at selected 
institutions prior to the financial crisis; and, three, how some as-
pects of the regulatory system may have contributed to or hindered 
their oversight. 

However, I need to note that Section 714 of the Federal Banking 
Agency Audit Act generally prohibits GAO from disclosing non-
public information about an open bank. Therefore, I will not dis-
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close the banking institutions included in our sample or provide de-
tailed information obtained from the examinations or interviews 
with examination staff. 

First, we found the regulators generally maintained continuous 
contact with large complex institutions using a risk-based examina-
tion approach that aims to identify areas of risk and assess these 
institutions’ risk management systems. But the approaches of the 
banking and securities regulators varies somewhat. 

Likewise, the regulators generally use a combination of tools and 
activities to assess the quality of risk management. For example, 
bank examiners review the activities, products, and services that 
an institution engaged in to identify risk and then, through contin-
uous monitoring and targeted examinations, assess how the insti-
tution manages those risks. When regulators identify weaknesses 
in risk management at an institution, they have a number of for-
mal and/or informal supervisory tools they can use for enforcement 
and to effect change. 

For the examinations we reviewed, we found that regulators had 
identified numerous weaknesses in institutions’ risk management 
systems prior to the beginning of the financial crisis. However, reg-
ulators did not effectively address the weaknesses or in some cases 
fully understand their magnitude until the institutions were 
stressed. In hindsight, the regulators told us that they had not 
fully appreciated the risks to the institutions or the implications of 
the identified weaknesses for the stability of the overall financial 
system. 

We also found that some aspects of the regulatory system may 
have hindered regulators’ oversight of risk management. For exam-
ple, no regulator systematically and effectively looks across all 
large, complex institutions to identify factors that could have a de-
stabilizing effect on the overall financial system. 

In closing, I will share a few observations. 
First, while an institution’s risk managers directors, and audi-

tors, all have key roles to play in effective corporate governance, 
regulators, as outside assessors of the overall adequacy of the sys-
tem of risk management, also have an important role in assessing 
risk management. Yet the current financial crisis has revealed that 
many institutions had not adequately identified, measured, and 
managed all core components of sound risk management. We also 
found that for the limited number of large, complex institutions we 
reviewed, the regulators failed to identify the magnitude of these 
weaknesses, and that when weaknesses were identified, they gen-
erally did not take forceful action to prompt these institutions to 
address them. 

Second, while our recent work is based on a limited number of 
institutions, these examples highlight the significant challenges 
regulators face in assessing risk management systems at large, 
complex institutions. While the painful lessons learned during the 
current crisis bolster market discipline and regulatory authority in 
the short term, effective regulation requires that regulators criti-
cally assess their regulatory approaches, especially during good 
times, to ensure that they are aware of potential regulatory blind 
spots. This means constantly re-evaluating regulatory and super-
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visory approaches and understanding inherent biases in regulatory 
assumptions. 

While we commend recent supervisory efforts to respond to the 
current crisis, the new guidance we have seen tends to focus on 
issues specific to this crisis rather than on broader lessons learned 
about the need for more forward-looking assessments and on the 
reasons that regulation failed. 

Finally, the current institution-centric approach has resulted in 
regulators all too often focusing on the risks of individual institu-
tions and regulators looking at how institutions are managing indi-
vidual risks, while missing the implications of the collective strat-
egy which is premised on the institution having little liquidity risk 
and adequate capital. Whether the failures of some institutions ul-
timately come about because of a failure to manage a particular 
risk, such as liquidity or credit risk, these institutions often lack 
some of the basic components of good risk management, for exam-
ple, having boards of directors and senior managers set the tone for 
proper risk management across the enterprise. 

Mr. Chairman, Ranking Member, this concludes my oral state-
ment, and I would be happy to answer any questions at the appro-
priate time. 

Senator REED. Thank you, Ms. Williams. 
Mr. Cole, please. Is your microphone on, Mr. Cole? 
Senator BUNNING. Would you put your microphone up to your 

mouth a little closer? 
Senator REED. Thank you. 

STATEMENT OF ROGER T. COLE, DIRECTOR, DIVISION OF 
BANKING SUPERVISION AND REGULATION, BOARD OF GOV-
ERNORS OF THE FEDERAL RESERVE SYSTEM 

Mr. COLE. Chairman Reed, Ranking Member Bunning, it is my 
pleasure today to discuss the state of risk management in the 
banking industry and the steps taken by supervisors to address 
risk management shortcomings. 

The Federal Reserve continues to take vigorous and concerted 
steps to correct the risk management weaknesses at banking orga-
nizations revealed by the current financial crisis. In addition, we 
are taking actions internally to improve supervisory practices ad-
dressing issues identified by our own internal review. 

The U.S. financial system is experiencing unprecedented disrup-
tions that have emerged with unusual speed. Financial institutions 
have been adversely affected by the financial crisis itself, as well 
as by the ensuing economic downturn. 

In the period leading up to the crisis, the Federal Reserve and 
other U.S. banking supervisors took several important steps to im-
prove the safety and soundness of banking organizations and the 
resilience of the financial system, such as improving banks’ busi-
ness continuity plans and the compliance with the Bank Secrecy 
Act and anti-money-laundering requirements after the September 
11 terrorist attacks. 

In addition, the Federal Reserve, working with the other U.S. 
banking agencies, issued several pieces of supervisory guidance be-
fore the onset of the crisis such as for nontraditional mortgages, 
commercial real estate, and subprime lending, and this was to 
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highlight the emerging risks and point bankers to prudential risk 
management practices they should follow. 

We are continuing and expanding the supervisory actions men-
tioned by Vice Chairman Kohn last June before this Subcommittee 
to improve risk management at banking organizations. While addi-
tional work is necessary, supervised institutions are making 
progress. Where we do not see sufficient progress, we demand cor-
rective action from senior management and boards of directors. 

Bankers are being required to look not just at risks from the 
past, but also to have a good understanding of their risks going for-
ward. For instance, we are monitoring the major firms’ liquidity po-
sitions on a daily basis, discussing key market developments with 
senior management and requiring strong contingency funding 
plans. We are conducting similar activities for capital planning and 
capital adequacy, requiring banking organizations to maintain 
strong capital buffers over regulatory minimums. 

Supervised institutions are being required to improve their risk 
identification practices. Counterparty credit risk is also receiving 
considerable focus. In all of our areas of review, we are requiring 
banks to consider the impact of prolonged, stressful environments. 

The Federal Reserve continues to play a leading role in the work 
of the Senior Supervisors Group whose report on risk management 
practices at major U.S. and international firms has provided a tool 
for benchmarking current progress. Importantly, our evaluation of 
banks’ progress in this regard is being incorporated into the super-
visory exam process going forward to make sure that they are com-
plying and are making the improvements we are expecting. 

In addition to the steps taken to improve banks’ practices, we are 
taking concrete steps to enhance our own supervisory practices. 
The current crisis has helped us recognize areas in which we can 
improve. Vice Chairman Kohn is leading a systematic internal 
process to identify lessons learned and develop recommendations. 
As you know, we are also meeting with Members of Congress and 
other Government bodies, including the Government Accountability 
Office, to consult on lessons learned and to hear additional sugges-
tions for improving supervisory practices. 

We have already augmented our internal process to disseminate 
information to examination staff about emerging risks within the 
industry. Additionally, with the recent Federal Reserve issuance of 
supervisory guidance on consolidated supervision, we are not only 
enhancing the examination of large, complex firms with multiple 
legal entities, but also improving our understanding of markets 
and counterparties, contributing to our broader financial stability 
efforts. 

Looking forward, we see opportunity to improve our communica-
tion of supervisory expectations to firms we regulate to ensure 
those expectations are understood and heeded. We realize now 
more than ever that when times are good and when bankers are 
particularly confident, we must have even firmer resolve to hold 
firms accountable for prudent risk management practices. 

Finally, despite our good relationship with fellow U.S. regulators, 
there are gaps and operational challenges in the regulation and su-
pervision of the overall U.S. financial system that should be ad-
dressed in an effective manner. 
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I would like to thank you and the Subcommittee for holding this 
second hearing on risk management, a crucially important issue in 
understanding the failures that have contributed to the current cri-
sis. Our actions with the support of Congress will help strengthen 
institutions’ risk management practices and the supervisory and 
regulatory process itself—which should, in turn, greatly strengthen 
the banking system and the broader economy as we recover from 
the current difficulties. 

I look forward to answering your questions. 
Senator REED. Mr. Long. 

STATEMENT OF TIMOTHY W. LONG, SENIOR DEPUTY COMP-
TROLLER, BANK SUPERVISION POLICY AND CHIEF NA-
TIONAL BANK EXAMINER, OFFICE OF THE COMPTROLLER 
OF THE CURRENCY 

Mr. LONG. Chairman Reed, Ranking Member Bunning, my name 
is Tim Long. I am the Senior Deputy Comptroller for Bank Super-
vision Policy at the OCC. I appreciate this opportunity to discuss 
the OCC’s views on risk management and the role it plays in banks 
we supervise, the weaknesses and gaps that we have identified in 
risk management practices and the steps we are taking to address 
those issues, and how we supervise risk management at the largest 
national banks. 

Recent events have revealed a number of weaknesses in banks’ 
risk management processes that we in the industry must address, 
and we are taking steps to ensure this happens. More importantly, 
these events have reinforced that even the best policy manuals and 
risk models are not a substitute for a strong corporate governance 
and risk management culture, a tone and approach to business 
that must be set at the top of the organization and instilled 
throughout the company. 

While risk management practices are legitimately the focus of 
much current attention, risk management is hardest when times 
are good and problems are scarce. It is in those times when bank 
management and supervisors have the difficult job of determining 
when accumulating risks are getting too high and that the foot 
needs to come off the accelerator. These are never popular calls to 
make, but in retrospect, we and bankers erred in not being more 
aggressive in addressing our concerns. 

However, we must also not lose sight that banks are in the busi-
ness of managing financial risks. Banks must be allowed to com-
pete and innovate, and this may at times result in a bank incur-
ring losses. The job of risk management is not to eliminate risk, 
but to ensure that those risks are identified and understood so that 
bank management can make informed choices. 

Among the lessons we have learned are: Underwriting standards 
matter, regardless of whether the loans are held or sold. Risk con-
centrations can excessively accumulate across products and busi-
ness lines. Asset-based liquidity is critical. Back-room operations 
and strong infrastructure matters. And robust capital and capital 
planning are essential. 

As described in my written testimony, we are taking steps to ad-
dress all of these issues. Because the current problems are global 
in nature, we are working closely with my colleagues here and 
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internationally. Critical areas of focus are on improved liquidity 
risk management, stronger enterprise-wide risk management, in-
cluding rigorous stress testing, and further strengthening the Basel 
II capital framework. 

Risk management is a key focus of our large bank supervision 
program. Our program is organized with a national perspective. It 
is centralized and headquartered in Washington and structured to 
promote consistent and uniform supervision across the banking or-
ganizations. We establish core strategic objectives annually based 
on emerging risks. These objectives are incorporated into the super-
visory strategies for each bank and carried out by our resident on-
site staff with assistance from specialists in our Policy and Eco-
nomics Unit. 

Examination activities within a bank are often supplemented 
with horizontal reviews across a set of banks. This allows us to 
look at trends not only within but across the industry. 

Throughout our resident staff, we maintain an ongoing program 
of risk assessment and communication with bank management and 
the board of directors. Where we find weaknesses, we direct man-
agement to take corrective action. For example, we have directed 
banks to make changes in personnel and organizational structures 
to ensure that risk managers have sufficient stature and ability to 
constrain business activities when warranted. 

Through our examinations and reviews, we have directed banks 
to be more realistic about recognizing credit risks, to improve their 
valuation techniques for certain complex transactions, to aggres-
sively build loan loss reserves, to correct various risk management 
weaknesses, and to raise capital as market opportunities permit. 

Finally, the Subcommittee requested the OCC’s views on the 
findings that Ms. Williams from the GAO will be discussing with 
you today. Because we only recently received the GAO’s summary 
statement of findings, we have not had an opportunity to review 
and assess their full report. We take the findings from GAO very 
seriously, and we would be happy to provide the Subcommittee 
with a written response to this report once we receive it. 

My preliminary assessment based on the summary we were pro-
vided is that the GAO raised a number of legitimate issues, some 
of which I believe we are already addressing; and others, as they 
pertain to the OCC, may require further action on our part. 

Thank you, and I will be happy to answer questions you may 
have. 

Senator REED. Thank you. 
Mr. Polakoff, please. 

STATEMENT OF SCOTT M. POLAKOFF, ACTING DIRECTOR, 
OFFICE OF THRIFT SUPERVISION 

Mr. POLAKOFF. Good afternoon, Chairman Reed, Ranking Mem-
ber Bunning. Thank you for inviting me to testify on behalf of OTS 
on the lessons the current economic crisis has taught us about risk 
management. 

The topic is timely and important because, as you know, the 
heart of bank supervision is in monitoring for risks, to help prevent 
them from endangering the health of regulated financial institu-
tions. Some of the risks I will discuss today not only endangered 
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institutions during this crisis, but played major roles in some fail-
ures. 

The financial crisis has had serious consequences for our econ-
omy and for public confidence in the safety of their bank accounts 
and investments. This confidence and the trust it engenders are 
necessary for both the smooth operation of our financial system 
and the larger economy. Restoring confidence is essential to achiev-
ing full economic recovery. 

In my comments today, I will focus on three risks that I think 
are most significant: concentration risk, liquidity risk, and the risk 
to the financial system from unevenly regulated companies, indi-
viduals, and products. Shortcomings in responding to each of these 
risks have significant consequences. 

Let me start with concentration risk, which is basically the risk 
of a financial institution having too many of its eggs in one basket. 
If something bad happens to that basket, the institution is in trou-
ble. Although concentration risk is one of the main risks that our 
examiners traditionally watch closely, the current crisis exposed a 
new twist to concentration risk, and the OTS has acted to address 
that risk. 

The new twist was the risk of a business model heavily reliant 
on originating mortgage loans for sale into the private label sec-
ondary market. The freeze-up in this market for private label mort-
gage-backed securities in the fall of 2007 exposed this risk for insti-
tutions with an originate-to-sell business model. Their warehouse 
and pipeline loans could no longer be sold and had to be kept on 
their books, causing severe strain. 

To prevent this problem in the future, the OTS reviewed all of 
its institutions for exposure to this risk, updated its examination 
handbook in September 2008, and distributed a letter to the chief 
executive officers of OTS-regulated thrifts on best practices for 
monitoring and managing this type of risk. 

The financial crisis also taught us lessons about liquidity risk 
when some of our institutions experienced old-fashioned runs on 
the bank by panicked customers. In some cases, the size and speed 
of the deposit withdrawals were staggering. The event showed that 
the prompt corrective action tool created to prevent a gradual ero-
sion of capital during the financial crisis of the late 1980s and early 
1990s is inadequate to address a rapidly accelerating liquidity cri-
sis. Rather than seeking a new type of prompt corrective action for 
liquidity, Federal banking regulators plan to issue guidance to ex-
aminers and financial institutions to incorporate lessons learned on 
managing liquidity risk. 

Finally, I would like to discuss the risk to the financial system 
and the larger economy by companies, individuals, and products 
that are not regulated at the Federal level or, in some cases, at any 
level. These gaps in regulation are, in my mind, the root cause of 
the crisis. If you could distill the cause to a single sentence, I think 
it would be this: Too much money was loaned to too many people 
who could not afford to pay it back. 

The simple lesson is that all financial products and services 
should be regulated in the same manner, whether they are offered 
by a mortgage broker, a State-licensed mortgage company, or a fed-
erally regulated depository institution. To protect American con-
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sumers and safeguard our economy, consistent regulation across 
the financial services landscape is essential. 

Thank you again, Mr. Chairman, for having us here today. I look 
forward to answering your questions. 

Senator REED. Thank you, Mr. Polakoff. 
Dr. Sirri? 

STATEMENT OF ERIK SIRRI, DIRECTOR, DIVISION OF TRAD-
ING AND MARKETS, SECURITIES AND EXCHANGE COMMIS-
SION 

Mr. SIRRI. Chairman Reed, Ranking Member Bunning, and mem-
bers of the Subcommittee, I am pleased to have the opportunity 
today to testify concerning insights gained from the SEC’s adminis-
tration of the Consolidated Supervised Entities, or CSE, program, 
as well as the SEC’s long history of regulating the financial oper-
ation of broker-dealers and protecting customer funds and securi-
ties. 

The turmoil in the global financial system is unprecedented and 
has tested the resiliency of financial institutions and the assump-
tions underpinning many financial regulatory programs. I believe 
that hearings such as this, where supervisors reflect on and share 
their experiences from this past year, will enhance our collective ef-
forts to improve risk management oversight of complex financial in-
stitutions. 

A registered broker-dealer entity within the CSE group was su-
pervised by an extensive staff of folks at the SEC and at FINRA, 
the broker SRO. All U.S. broker-dealers are subject to the SEC’s 
rigorous financial responsibility rules, including the net capital 
rules, the customer protection rules, and other rules designed to 
ensure that firms operate in a manner that permit them to meet 
all obligations to customers, counterparties, and market partici-
pants. 

The CSE program was designed to be broadly consistent with the 
Federal Reserve oversight of bank holding companies. Broker-deal-
ers have to maintain the minimum of $5 billion of tentative net 
capital to qualify for the program and no firm fell below this re-
quirement. 

The CSE regime was also tailored to reflect two fundamental dif-
ferences between investment bank and commercial bank holding 
companies. First, the CSE regime reflected the resilience of securi-
ties firms on mark-to-market—the reliance of securities firms on 
mark-to-market accounting as a critical risk and governance con-
trol. 

Second, the CSE firms were required to engage in liquidity stress 
testing and hold substantial liquidity pools at the holding company. 

We also required firm-wide stress testing as a prerequisite to 
being allowed to enter the program, a requirement that was put in 
place well before the crisis started. For most firms, the stress test-
ing comprised a series of historical or hypothetical scenarios that 
were applied across all positions, not just across one product or 
business line. While the set of scenarios did not cover every plau-
sible scenario, they included major financial shocks or stresses to 
the market, such as the fall 1988 failure of long-term capital in the 
Russian default as well as the 1987 stock market crash. The CSE 
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firms later expanded these scenarios or created others to stress 
their hedge fund counterparty credit risk exposures. 

I, too, appreciate the work that GAO did to review the super-
vision of financial institutions’ risk management programs across 
the various regulators and find their observations on these pro-
grams very helpful. We are reviewing the recommendations and 
findings and we look forward to working with GAO as we fully con-
sider their report. 

The SEC’s supervision of investment banks has always recog-
nized that capital is not synonymous with liquidity and the ability 
of a securities firm to withstand stress events depends on having 
sufficient liquid assets, cash and high-quality instruments, such as 
U.S. Treasuries, that can be used as collateral to meet their finan-
cial obligations as they arise. For this reason, the CSE program re-
quired stress testing of liquidity and substantial liquidity pools at 
the holding company to allow firms to continue to operate normally 
in stressed market environments. But what the CSE regulatory ap-
proach did not anticipate was the possibility that secured funding, 
even that funding backed by high-quality collateral, such as U.S. 
Treasury and agency securities, would become unavailable. 

Thus, one lesson of the SEC’s oversight of CSEs, Bear Stearns 
in particular, is that no parent company liquidity pool can with-
stand a run on the bank. Such a liquidity pool would not suffice 
in an extended financial crisis of the magnitude we are now experi-
encing. In addition, these liquidity constraints are exacerbated 
when clearing agencies’ sizable amounts of capital for clearing de-
posits to protect themselves against intraday exposures to the firm. 

Another lesson relates to the need for supervisory focus on the 
concentration of illiquid assets held by financial firms, particularly 
in entities other than a U.S.-registered broker-dealer. Such moni-
toring is relatively straightforward with larger U.S. broker-dealers, 
which must disclose illiquid assets on a monthly basis in financial 
reports that are filed with their regulators. For the consolidated en-
tities, supervisors must be well acquainted with the quality of as-
sets on a group-wide basis and monitor the amount of illiquid as-
sets and drill down on their relative quality. 

Leverage tests are not accurate measures of financial strength 
for investment banks, in particular due to their sizable matchbook 
or derivatives business. Leverage tests do not account for the qual-
ity or liquidity of assets. Rather, they rely on overly simplistic 
measures of risk, such as leverage ratios. Regulators of financial 
firms have gone to a great deal of effort to develop and continue 
to refine capital rules that are risk sensitive and act as limiters on 
the amount of risk that can be taken by a firm. 

Finally, any regulator must have the ability to get information 
about the holding company and other affiliates, particularly about 
issues and transactions that impact capital and liquidity. As we 
have witnessed with Lehman Brothers, the bankruptcy filing of a 
material affiliate had a cascading effect that can bring down the 
other entities in the group. 

For these reasons and to protect the broker and its customer as-
sets, the SEC would want not only to be consulted before any such 
liquidity drain occurs at the parent, but to have a say, likely in co-
ordination with other interested regulators, in the risk, capital, and 
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liquidity standards that the holding company must maintain. Our 
experience last year with the failure of Lehman’s U.K. broker and 
the fact that the U.S.-registered broker-dealers were well capital-
ized and liquid throughout the turmoil has redoubled our belief 
that we must rely on and protect going forward the soundness and 
the regulatory regime of the principal subsidiaries. 

Thank you for this opportunity to discuss these important issues 
and I am happy to take your questions. 

Senator REED. Thank you very much. 
Senator Bunning had to step out. He will rejoin us for his ques-

tioning, but let me begin. 
I want to address a question to all the regulators. first, let me 

say that I thought the GAO did a very responsible and thorough 
examination. Thank you and your colleagues Ms. Williams. But the 
basic questions are, and I will begin with Mr. Cole, just as you hap-
pen to be sitting next to Ms. Williams, but when did you first insti-
tutionally become aware of the significance of the risk difficulties 
in your supervised entities, and how did you communicate these 
concerns both to your supervisors, to your fellow regulators, and to 
a broader audience, and when did that communication become pub-
lic? Mr. Cole? 

Mr. COLE. Well, I really need to go back somewhat in time in an-
swering that, but in 1995, we issued a supervisory letter to our ex-
aminers directing them in terms of taking a systematic approach 
to assessing the risk management, including the major risk cat-
egories of credit risk, market risk, operational risk, liquidity, 
reputational, and legal risk, and then that became part of the for-
mal exam process and rating process. 

Kind of fast forwarding to the 9/11-type situation, as I mentioned 
in my testimony, we focused on some significant risk issues there 
that we thought needed to be addressed, and some of them tended 
to focus on, say, operational risks, such as payments and settle-
ments, others on contingency planning, locating backup facilities at 
appropriate different distances, and then very importantly on BSA/ 
AML, Bank Secrecy/Anti-Money Laundering. In that regard, with 
regard to one of the institutions in question, we took very strong 
action to require a significant change in their business risk man-
agement and that was accomplished with a very forceful hand in 
terms of requiring them to make those changes. So I think that is 
a good example of where, when we see a significant problem, we 
do act. 

Senator REED. Let me be more specific. The issue, I think, that 
the GAO has revealed is a lack of the capacity of large complex fi-
nancial institutions, which all of you regulate, to assess adequately 
all of the risks they face, not so much a particular risk—— 

Mr. COLE. OK. 
Senator REED.——but the fact that they did not have systems in 

place to adequately assess the risk, which I think is a fair conclu-
sion of the report of the GAO. At what point did this fact or this 
observation become resonant with the Fed and how was it commu-
nicated to the banking community, to the regulating community, 
and on to the broader audience, the Congress, for one? 

Mr. COLE. We have been engaged consistently, I think, since— 
just going back, say, to the 1995 letter, in terms of working with 
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institutions to enhance the risk management process. Now, in 
terms of moving right to the current situation, this stress testing 
example is a good example because we believe going into that 
stress test that there was a significant opportunity to put pressure 
on the big firms to improve their ability to pull positions together 
on a firm-wide basis and develop a really robust stress test. 

The horizontal review that we did provided very significant infor-
mation for us on a peer basis that they were not able to do that, 
that the stress that they typically came up with was one quarter’s 
worth of earnings, and that was based on a fairly flawed system 
of not being able to comprehensively pull the positions together on 
an integrated firm-wide basis. 

Senator REED. That was—— 
Mr. COLE. We used that as a major tool in terms of pushing on 

those firms. It was feedback from that exercise and saying, look, 
you need to do more here, and that is one of the main tools that 
we have, is that type of horizontal review. So that occurred, say, 
in June 2007, that kind of feedback with the firms on the findings 
from that stress testing. 

Then I would move just a little bit further—— 
Senator REED. Can I just clarify? Is it June 2007 or 2006? 
Mr. COLE. The actual exercise was in 2006. We did the report in 

2007 and then the feedback to the firms, I think was in June of 
2007. 

Senator REED. It raises an issue, which is that in 2006, you had 
at least had serious concerns because of the stress testing that 
these firms could not handle or have systems in place to deal with 
the risk The whole point, I think, of the report of the GAO is that 
having that knowledge of those suspicions, it didn’t seem to 
produce a timely, rapid response—— 

Mr. COLE. Well, Senator, I think that at the same time that we 
were doing the stress testing, we were also reviewing and having 
very significant interactions with these firms in terms of various 
aspects of their risk process—— 

Senator REED. Let me just ask. Did you communicate in 2006 
with other supervisors, OTS, Comptroller, SEC, your concerns that 
some of the institutions that you were the overall supervisor had 
these deficiencies in risk assessment? 

Mr. COLE. Well, we have very frequent conversations with—— 
Senator REED. Would you say fairly that you communicated 

these concerns to the other regulators, or you heard similar con-
cerns from them? 

Mr. COLE. I would say fairly that, as we are working on, for ex-
ample, infrastructure requirements for the use of models and so on, 
we have had consistent communications with the other regulators 
that there are significant deficiencies in risk management. 

Senator REED. And let me just ask a final question, because I do 
want your colleagues to respond, too. What broader audience did 
you communicate these concerns about the lack of adequate sys-
tems in place? 

Mr. COLE. We have throughout the development, for example, of 
qualifying criteria for the use of Basel II and the so-called Pillar 
2 criteria indicated the need for improvement to the firms we have 
been working with. 
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Senator REED. Mr. Long, similar questions. When did you, not 
personally, but the organization, become aware, if you did, of 
failings in the management of risk by entities you supervised? Did 
you communicate them to your fellow supervisors? Did they com-
municate with you, and then what broader audience? 

Mr. LONG. Yes, I do think we began to communicate pretty well 
in the 2006 range, as my colleague says, but let me back up to an-
swer you. I want to make sure I answer your question. 

As I stated in my written testimony—it is difficult at times to 
strike that balance of letting a bank keep competitive and innova-
tive at the same time and order a bank to constrain a certain busi-
ness activity because we believe they are taking on too much risk. 
It is always a delicate balance and it is something we work hard 
to do. 

But I think we did, going back to 2004. I know at the OCC and 
amongst other regulators, we did begin to see this buildup of risk 
and this buildup of excessive aggregation of risk. We issued guid-
ance going back to 2004. We had the interagency credit card guid-
ance. We issued guidance on home equity lending, on non-tradi-
tional mortgage products, on commercial real estate lending, and 
then most recently some interagency guidance on complex struc-
tured products. As we issued guidance to the industry, our exam-
iners were in the banks and they were examining for this. We fre-
quently cited matters requiring attention and began taking actions, 
various types of actions, surrounding these guidance. 

So from 2004 up to 2007, I think we all saw the accumulation 
of risk. At the OCC, we looked vertically very well into those com-
panies. If there were lessons learned by us, it was probably in two 
things. Number one, we underestimated the magnitude of the ef-
fects of the global shut-down beginning in August of 2007, and we 
did not rein in the excesses driven by the market. 

So a real lesson learned, and I think you have heard it in some 
of the statements and in the GAO report, the ability to look 
vertically into these companies is good. The ability to look across 
the companies in terms of the firms we supervise, we need to get 
better at that, and looking horizontally across the system is some-
thing I think we all need to do. 

A good example of that is in the firms that we supervise, we un-
derestimated the amount of subprime exposure they had. We basi-
cally kicked the subprime lenders out of the national banking sys-
tem. Our banks were underwriting very little of the subprime 
loans. What we didn’t realize is that affiliates and subsidiaries of 
the banks that we supervised were turning around, buying those 
loans, structuring them, and bringing that risk back in in another 
division in the bank, and that is a good example of being able to 
look horizontally across a company and see that coming. 

Senator REED. What inhibited you from looking across these 
other subsidiaries? 

Mr. LONG. Well, Senator, there are two things. You know, inter-
nally, from the OCC’s standpoint, we need to get better at doing 
more horizontal work, and I think we have. I think we started 
doing that probably a year and a half ago, where we have net-
working groups. We do more horizontal-type exams to where REICs 
can share information amongst themselves. 
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Where we are continuing to work with our other colleagues with 
the other agencies is making sure that we try to gather the risk 
in the entire system. But obviously all of us are constrained some-
what by GLBA. 

Senator REED. Let me, Mr. Polakoff can I finish this line of ques-
tioning and then I will recognize you, Jim. 

Senator BUNNING. I will stay as long as you want. 
Senator REED. Thank you. 
Mr. POLAKOFF. Senator, thank you. I don’t want to embellish on 

what my colleagues have said. It is a consistent message. 
I would say a trip-wire date for us was June of 2007 when the 

liquidity market shut down. What it proved to us and probably all 
of us at this table is we did not stress test models sufficiently for 
that kind of catastrophic event. So risk management turned upside 
down at that point in time. When any of these models predicted a 
stress scenario, and even a more stress scenario, none of us, none 
of the entities still predicted or had a model that stressed a sce-
nario for what ultimately we saw starting in June of 2007 forward. 
That is a critical lesson learned for all of us. 

Senator REED. Dr. Sirri? 
Mr. SIRRI. The one thing I would point out that is slightly dif-

ferent with the CSEs that reentered this business in a different 
manner, the firms that we regulated under the CSE program came 
to us because of the European Union Financial Conglomerates Di-
rective for that purpose. They needed a consolidated holding com-
pany supervisor and they didn’t have one for that purpose. 

So we came at this from rule, not by statute. We crafted the re-
gime where in exchange for certain capital treatment we would be 
given a limited amount of access to the holding company. What we 
focused on and what that access related to were financial and oper-
ational risk controls, and in that sense, I think that was very help-
ful, informed broker-dealer oversight issues as well as certain 
issues of the holding company. 

But, for example, as my colleagues have pointed out, Gramm- 
Leach-Bliley limits the way we touch upon other regulated entities. 
We defer to the functional regulator in that sense. And so our 
knowledge there was more limited. 

So I think what you are really asking is a point which was made 
in the GAO report which says, if an enterprise, if a modern firm 
manages risk at an enterprise level, how can you as a regulator 
that is in many ways functionally based replicate that in your own 
regulatory program, and I acknowledge that is a challenge. 

Senator REED. Let me follow up with a very quick question be-
cause I want to recognize Senator Bunning. Given the fact that you 
had to rely upon other regulatory agencies, what was the level of 
communication? If, in fact, by 2004 or 2005 the OCC was aware of 
buildup of risk, at 2006 the Federal Reserve was aware of risk, I 
would presume that in that same—so did anyone sort of, in a sys-
tematic way, say, you know, you should be aware that we are con-
cerned about risk assessment, about the ability to manage this en-
terprise risk? Did that ever become part of the discussion? 

Mr. SIRRI. I think we all—I won’t speak for others. I think we 
understood, and my impression was all of these regulators under-
stood, that we were limited in part. We had dialog amongst our-
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selves. Staff on the ground talked to staff from other regulators. In 
addition, the firm—it is not like the firms drew up walls and said, 
we won’t give you information on that bank, or we won’t give you 
information on that thrift. They would provide such information. 
But in the sense of integrated enterprise risk management, I think 
it was not what it could be. 

Senator REED. Senator Bunning, and take as much time as you 
want. 

Senator BUNNING. Thank you, Mr. Chairman. 
Welcome back from your vacations that you have been on for the 

last 5 years, and I say that not kiddingly. I say that as meaningful 
as I can, because if we would have had good regulators, we 
wouldn’t be in the crisis we are in right now. 

Ms. Williams, at the bottom of page 24, you said the Fed did not 
identify many of the issues that led to the failure of some large in-
stitutions. Can you tell us what some of these issues that they are, 
what they missed? 

Ms. WILLIAMS. Absolutely. I would direct your attention to a cou-
ple of pages later, on page 26. We note that the Fed began to issue 
risk committee reports, and in February of 2007 they issued per-
spectives on risk, and we list a number of issues that we pulled 
from that report. For example—the report stated that there were 
no substantial issues of supervisory concern for large financial in-
stitutions; that asset quality across the systemically important in-
stitutions remains strong; in spite of predictions of a market crash, 
the housing market correction has been relatively mild and while 
price appreciation and home sales have slowed, inventories remain 
high and most analysts expect the housing boom to bottom out in 
mid-2007. 

Overall, the impact on a national level will likely be moderate. 
However, in certain areas, housing prices have dropped signifi-
cantly. They also noted that the volume of mortgages being held by 
institutions or warehouse pipelines had grown rapidly to support 
collateralized mortgage-backed securities and CDOs and noted that 
the surging investor demand for high-yield bonds and leveraged 
loans, largely through structured products such as CDOs, was pro-
viding a continuing strong liquidity that resulted in continued ac-
cess to funding for lower-rated firms at relatively modest borrowing 
costs. So those are some of the—— 

Senator BUNNING. Would you like to comment on counterparty 
exposures, particularly to hedge funds? 

Ms. WILLIAMS. This was another area that was identified. The 
regulators had focused on counterparty exposures, particularly to 
hedge funds. 

Senator BUNNING. Mr. Cole, would you like to respond? 
Mr. COLE. I would indeed, and thank you for the opportunity, 

Senator. First of all, I would say that my understanding is that the 
report that the GAO has done is really based on review of one in-
stitution. 

Senator BUNNING. That is incorrect, but that is fine. 
Mr. COLE. OK, and that we received this report with reference 

to perspectives on risk just in the last couple days. So we would 
like an opportunity to go over these findings with the GAO, as we 
typically do in GAO reviews. We have not had that opportunity. 
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But I will say this, that I think that what Ms. Williams quoted 
from is in the report, but unfortunately, there are other parts that 
were not quoted, and one in particular is, quote: 

The effects of a long period of easy liquidity and benign credit conditions 
have continued to weaken underwriting standards across all major credit 
portfolios. Finally, we note that investor demands appear to be encouraging 
large financial institutions to originate more assets and even greater vol-
umes of low-quality assets, and in order to distribute them through the cap-
ital markets. 

In response to that, we took very firm actions, and that—— 
Senator BUNNING. When? 
Mr. COLE. That included—— 
Senator BUNNING. When? When did you take firm actions? 
Mr. COLE. Let me see. A perspectives of risk report was issued 

in February 2007—— 
Senator BUNNING. Two-thousand-and-seven? 
Mr. COLE. And we initiated major analysis of subprime mortgage 

markets in March and published an interim report in June of that 
year. 

Senator BUNNING. Two-thousand-and-seven? 
Mr. COLE. That is correct. 
Senator BUNNING. OK. That is about 5 years after the—— 
Mr. COLE. Well, that is—— 
Senator BUNNING. That is about 5 years after the subprime and 

the mortgage mess hit the fan. Two-thousand-and-two and 2003 is 
when it hit. 

Mr. COLE. Yes. 
Senator BUNNING. OK. 
Mr. COLE. But could I also—— 
Senator BUNNING. No, you can’t. 
Mr. COLE. OK. 
Senator BUNNING. What did the Fed do about the 2006 review 

that showed institutions did not have overall stress testing for 
their own enterprise? Did you require your regulated firms to fix 
those problems? 

Mr. COLE. Yes. I actually touched upon that in a prior response, 
that we did follow up with the institutions, that a very critical part 
of this type of horizontal peer review is going back to the institu-
tions, which we did in June of 2007. The report was actually issued 
in February of 2007 and had communications with those firms indi-
cating that there was significant need for improvement. 

We also, I am told, communicated to the primary regulator—— 
Senator BUNNING. You were told or you know? 
Mr. COLE. No, I know. I was informed in the interim of my last 

question that the primary regulators of these institutions were in-
formed of the deficiencies we observed, as well as the President’s 
Working Group. So it was—— 

Senator BUNNING. Well, that is all well and good if you followed 
up and made sure that they weren’t going to repeat the same mis-
takes in the immediate future and subject the country to the reces-
sion that we are now in. 

Mr. COLE. Right, and—— 
Senator BUNNING. If you sat on your hands, which the Fed did 

in overseeing mortgages and mortgage lenders and banks that were 
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under your jurisdiction, then I think that the Fed is a failure in 
doing what they are supposed to do. 

For anyone, did the board of directors understand the risk their 
firms were taking? 

Mr. POLAKOFF. Senator, I would say they understood the risk for 
the period of time that they were operating in, but failed to—— 

Senator BUNNING. In other words, what I am trying to get at, 
there is a reasonable rate of return on equity that everybody ex-
pected at a given point in time. Somehow, that got out of kilter, 
and instead of being happy with a 7 or 8 percent return on equity, 
people were leveraging from—and I don’t blame anybody, but regu-
lators ought to be looking at the rate of return on equity and not 
giving permission for these firms to get into mischief, and that is 
what happened. That is why we are here today asking you these 
questions. The regulators should have stopped the risk takers tak-
ing undue risk with taxpayers’ money or with equity that has been 
invested. Now the taxpayers are paying the price. 

So go ahead, finish your answer. 
Mr. POLAKOFF. I agree with what you said, Senator. 
Senator BUNNING. And how do we improve senior management 

and boards’ understanding of an accountability for risk? How do we 
get that regulated? 

Mr. POLAKOFF. Well, across the spectrum, all of the boards, I be-
lieve, are held accountable for the risk and—— 

Senator BUNNING. Is that right? Is that why we are paying bo-
nuses to each and every one at AIG for—they were the board, they 
were the people that were supposed to regulate AIG. So we are 
paying them bonuses for taking $160 billion in taxpayers’ money. 
Are you kidding me? Explain that to the American people. 

Mr. POLAKOFF. AIG right now is not a regulated company. I—— 
Senator BUNNING. It is. It is owned by the Federal Government, 

so the Federal Government is the regulator. It is owned by the Fed-
eral Government. The contracts that have been paid out were 
OKed by the Federal Government. So it is regulated. 

Mr. POLAKOFF. Yes, sir. I was speaking only from an OTS per-
spective. 

Senator BUNNING. OK. It is not yours. It is ours. 
How did you miss the risk and possibility of liquidity drying up? 

How did you miss it? 
Mr. SIRRI. I can speak for the firms that we regulate. For a trad-

ing firm, for a securities firm, they do not take deposits as a com-
mercial bank or a thrift does. Their primary means of funding is 
through the capital markets, especially through a market known as 
the repurchase market. 

Senator BUNNING. I am familiar. 
Mr. SIRRI. What a firm does is it takes the security it has, it 

gives it someone who lends it out—— 
Senator BUNNING. I am familiar. 
Mr. SIRRI.——it comes back. Because that is a secured lending 

market, the lenders were thought to be not sensitive to the health 
of the firm, but sensitive to the quality of the collateral they got. 
So our thought was always that if you as a firm gave someone a 
Treasury bill or gave them an agency security, they would take 
that and fund you, even if you as a firm were in trouble. That was 
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an assumption we made, and that is, I think, many in the financial 
community made. And we were wrong. 

When firms got in trouble, other funding counterparties—money 
market funds, people with cash to lend—would not take Treasury’s 
to fund, and that was something we had never seen before. 

Senator BUNNING. Mr. Long, what changes in law do you suggest 
to protect against future failures like we are in right now? 

Mr. LONG. Senator, I do not know if I can think of a change in 
law that we need. We need to continue to have rigorous supervision 
around these companies. As I said in my written statement, you 
need a strong corporate culture, and it needs to start at the top of 
the organization, and it needs to be led by the Chairman and put 
down into the company. It is a simple—— 

Senator BUNNING. That, unfortunately, is not an answer. 
Ms. Williams, do you have any changes in law that we can get 

a hold of as we are looking for as Members of Congress to prevent 
any more of the debacle that is going on right now? 

Ms. WILLIAMS. I would just touch on a couple of issues. In Janu-
ary, GAO issued a framework for reforming the current financial 
regulatory system, and we point out a couple of issues. One would 
be clearly articulated goals; that is, Congress needs to be very clear 
about the goals that they expect regulators to achieve. There also 
needs to be a systemwide focus in the structure. And—— 

Senator BUNNING. In other words, A watching B and B watching 
C? 

Ms. WILLIAMS. Not necessarily, but systemwide from the perspec-
tive of not focusing on particular institutions and getting caught up 
in the institution or type of product; but having a regulator that 
can focus attention on anything that poses a risk to the overall sys-
tem. 

Senator BUNNING. Then we would need one for about 25 major 
market banks, money market banks in New York City, one regu-
lator each for each one, because those are the ones that are too big 
to fail. That is what we have been told by our Chairman of the Fed, 
in fact. And we have also been told that by the Secretary of the 
Treasury. So if that is the case, we need an awful lot of regulators. 

Scott, do you have some suggestions? 
Mr. POLAKOFF. Senator, I would offer that we need to ensure 

that there is a level playing field. We have had some products— 
80 percent of subprime loans were underwritten by mortgage bro-
kers. There is no Federal oversight for that. 

Senator BUNNING. Well, I am sorry, but the Federal Reserve got 
that job in 1994. That was their job. I mean, we wrote a law that 
gave them that job. Whether they did it or not is another question, 
but we handed that over to the Fed. 

SEC? 
Mr. SIRRI. Our charge is the broker-dealer, primarily, and so I 

am going to translate your question as: What do you need to make 
sure that we keep safe the customer’s—— 

Senator BUNNING. No. What would give the SEC the ability to 
discover this situation that we are in now before or as it is hap-
pening and do something about it? 

Mr. SIRRI. Drexel, Lehman Brothers taught us the same lesson. 
The lesson is that the health of a broker-dealer could be affected 
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by entities outside the broker-dealer—commercial banks, thrifts, 
unregulated affiliates that deal in derivatives. We need to touch on 
those entities. We need to have a say-so on risk. 

Senator BUNNING. In other words, we should take all manners of 
dealing with a broker-dealer, whether it be securities, whether it 
be bonds. You mentioned some other things that they are dealing 
with now. But we should have someone watching the store for all 
entities. 

Mr. SIRRI. I think, again, I was focusing on the broker-dealer, but 
I know that our charge is affected by risks that are taken outside 
the broker-dealer. You do not hold derivatives in a broker-dealer, 
because we haircut the capital—we haircut you, we charge you cap-
ital. So firms respond by moving the risk outside the broker-dealer, 
by moving illiquid instruments outside the broker-dealer. That still 
imperils the broker-dealer. We need to touch on those. We need—— 

Senator BUNNING. Well, then you need regulations over those 
people that are dealing in the entities. 

Mr. SIRRI. For preserving the broker-dealer, that would be very 
helpful. 

Senator BUNNING. Thank you very much, Mr. Chairman. 
Senator REED. Thank you, Senator Bunning. 
Let me raise a few questions. You mentioned, Dr. Sirri, that real-

ly what happened, in your view, was a run on the bank. And I 
think that begs the question: What caused the run on the bank? 
There are some people that suggest the huge amount of leverage 
which the market became aware of just undercut any sort of will-
ingness to accept even Treasury securities. And that leverage ratio 
was something that was approved by the SEC—at least not effec-
tively disapproved—and I think you had the authority to do that. 
Can you comment on that? 

Mr. SIRRI. Sure. The question of a ‘‘run on the bank,’’ which is 
the term I used, is always a difficult one because it implicitly de-
pends on confidence in the institution. Of course, we did not have 
a bank, and the run was different. It was not deposits. But, none-
theless, it was funding with certain kinds of securities through the 
repo market. 

You know, it is hard to know why something like that starts. The 
instruments became the instruments in these firms, in some of the 
firms that are no longer with us. Lehman Brothers, for instance, 
suffered a lot of uncertainty about valuation, so you have a finan-
cial firm, they are typically opaque. You do not know exactly what 
is going on with them. That is the nature of a financial firm. Valu-
ations become questions because you are holding, for example, com-
mercial whole loans in the case of Lehman, where people doubted 
valuations. 

In a situation like that, people will be wary about funding be-
cause even if you can potentially get your money back, you are not 
in the business of getting tied up in an uncertainty. And that 
causes a situation that can cause a run. 

Senator REED. Thank you very much. 
Let me ask a general question, which I do not think requires a 

specific answer unless you—my assumption is that the umbrella 
regulator—and each one of these large institutions had an um-
brella regulator—had the responsibility for the risk assessment 
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throughout the organization, that it was not a case where the over-
all enterprise risk assessment or enterprise activities were not at 
all under the authority of a regulator. Is that your understanding, 
Dr. Sirri, in terms of the law? 

Mr. SIRRI. Well, I think the authority stems from different 
places. Again, we had no statutory authority. 

Senator REED. Right, right. 
Mr. SIRRI. We crafted rules. I think in other places it is statu-

tory. And, again, our ability—our question of where we would look 
was governed by a certain set of precepts and risks. Our concern 
was always the broker-dealer. Risks that pertained to things other 
than the broker-dealer that might imperil other entities were not 
our charge, and our program was not crafted to cover those. 

Senator REED. Mr. Polakoff, your responsibility derived from 
statute. Did you feel at OTS that those entities you were the um-
brella supervisor, that you had responsibility for enterprise risk 
analysis, assessment by the enterprise? 

Mr. POLAKOFF. Yes, sir. The only thing I would offer is per 
Gramm-Leach-Bliley we did rely to a great extent on functional 
regulators within the system. But as the holding company regu-
lator for our institutions, absolutely we had the overall umbrella 
responsibility. 

Senator REED. Mr. Long, is that your understanding? I know 
OCC is—do you have an umbrella responsibility? Let me ask the 
basic—— 

Mr. LONG. We are the primary regulator for the bank, absolutely. 
Our authority and how we conduct our risk assessments I think 
works very well, and we feel like we have the proper authority. 

Senator REED. So you understand that you have to collaborate 
with others, but that ultimately there is one Federal regulator 
under the statute—Mr. Sirri has an exception—that had responsi-
bility to look across the organization for risk assessment, risk eval-
uation, and risk compliance? 

Mr. LONG. Well, I am sorry. Maybe I did not understand your 
question. The way it works now is it is dependent on how well we 
communicate with each other and—if that is what you are asking, 
Senator. I want to make sure I am answering your question right. 
Is there a systemic umbrella regulator right now that—— 

Senator REED. I am not talking systemic. I am talking about you 
have a large, integrated financial organization that is regulated 
under statute. There is one regulator who is responsible for the 
overall operation, and let me ask the question. Is there one regu-
lator responsible for the overall operation of the entire enterprise? 

Mr. LONG. Well, the OCC is responsible for the bank, and the 
Fed is responsible for the holding company. 

Senator REED. Let me talk to Mr. Cole. As the umbrella regu-
lator of several large financial institutions, do you feel that you are 
responsible, the Federal Reserve is responsible for the overall ca-
pacity of that institution as an enterprise to evaluate risk? 

Mr. COLE. Yes, sir, we do, and we have gone, I think, an extra 
mile to make sure that that is very clear with the firms and our 
examiners by rolling out a Consolidated Supervision Program in 
October of last year and communicating that very clearly with the 
other agencies. 
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Senator REED. Let me go back to the point that was raised be-
tween Ms. Williams and Senator Bunning about the large financial 
institutions’ perspective on risk, the 2005 reports, the 2006, 2007 
reports. These were internal documents, Ms. Williams, of the Fed? 
These were not released to the public? 

Ms. WILLIAMS. Yes, these were internal. 
Senator REED. And then there was an interruption in the re-

ports, but then in April of 2007, there was a report, ‘‘Perspective 
of Risk.’’ Was that an internal document, too? 

Ms. WILLIAMS. Yes, all of them were internal. 
Senator REED. And it raises the question with respect to the Fed-

eral Reserve that if these documents are solely within the purview 
of the Federal Reserve, how is the broader financial community 
and the broader community and how is Congress to inform itself 
of critical issues that you feel could have profound consequences, 
which have profound consequences? 

Mr. COLE. One issue is just getting our own shop in order in 
terms of pulling all the information that is available to gather and 
creating a perspective on risk from a financial stability point of 
view. There is that process. We do have that process. We have a 
formal umbrella group that is in charge of making periodic reports 
to the board on information that is drawn from research and from 
our shop and other payments areas and so on. So we are very fo-
cused in terms of creating a holistic picture of what is happening 
in the financial system now. That is very important. 

Now, you know, the question in terms of how do we go kind of 
the step of somehow making that public, and it could well be—you 
know, it obviously would be worthwhile in some form to be public. 
I cannot answer that at this point. 

Senator REED. Well, you know, I guess one presumption would 
be to have this information. I understand there is proprietary infor-
mation that you have, and also there is a concern about causing 
market movements based not upon, you know, financial informa-
tion but other information. But I think if such information was in 
the public domain in some capacity in 2005 and 2006 and 2007, it 
was available to Congress, and there was no opportunity for testi-
mony to communicate that, that there might have been earlier 
prompter and more effective action to deal with some of these 
issues which are bedeviling us at the moment. 

In that regard, too, I know, because we have had the chance to 
meet, that the Federal Reserve and all those agencies are taking 
a serious look backwards. You know, you have described some of 
your conclusions. Ms. Williams and her colleagues have provided 
some perspective. But these reports—I will use the term I learned 
as a youth. These After Action Reports have to become public, par-
ticularly in the context of organizing a systemic regulator. Because 
if we are unaware, if you remain, you know, opaque, it is hard for 
us, I think, to make a reasoned judgment about who should have 
responsibilities, what could be the lines of communications. 

I know Governor Kohn and his colleagues are working on this re-
port. 

Mr. COLE. Yes. 
Senator REED. I would hope it would be public. 
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Let me ask another question, and it comes from the GAO report, 
which is the comment and the conclusion that in many respects 
you are captives of the information of the organization you are reg-
ulating, that you have to rely to a certain degree on their models, 
their information. And in some cases, I think talking with respect 
to counterparty risk, there are intuitions about the creditworthi-
ness of counterparties. Is that a fair summary of your conclusions, 
Ms. Williams? 

Ms. WILLIAMS. Basically. 
Senator REED. Let me begin with Dr. Sirri and work the other 

way, which is, you know, being a captive to information to systems 
to model sometimes does not give you the leverage you need to take 
action. Is that, one, accurate? And, two, how do you change that? 

Mr. SIRRI. I think there is an element of accuracy to that, but 
I think there are tools available to us as regulators. Let me give 
you a specific instance. 

You are right, a particular complex financial firm will develop a 
model for risk, but they will have a process around that model for 
risk. And we care about the processes and the robustness of the 
processes and controls. So, for example, a model for risk is devel-
oped. Who validates it? Who verifies it? Who runs that model? 

If they report to the trading desk whose assets they are pricing, 
that is not helpful and that is problematic. 

If they report to an independent third-party that perhaps reports 
directly to the CFO or a risk officer, much stronger structure, gives 
you some comfort. 

Again, let me take a second one, a price verification group. You 
may have a firm that trades assets, but they have problems val-
uing assets, as you do when liquidity dries up. When valuations are 
struck, how are those valuations struck? There may be a model. 
Who validates the model? And how do you resolve disputes? If the 
trader says it is worth more than the risk person says it is worth, 
how do you resolve that? Is there a process where it could go up 
to the audit committee? And if it goes to the audit committee, does 
the After Action Report—the phrase you used—for that instance, 
does that go to the board of directors? Such processes, if they are 
in place, tell you that that firm is taking their job seriously. 

Senator REED. I would presume, and correct me, that those pro-
cedures, those appropriate procedures you described, were not 
being deployed very successfully at Bear Stearns or Lehman Broth-
ers. Were you aware of kind of those deficiencies contempora-
neously with their—— 

Mr. SIRRI. I do not want to comment on any one firm, but what 
I will say is that there was considerable variation across the firms, 
especially with—let us take that same point, pricing. And one thing 
we saw—and this is mentioned—issues like this are dealt with in 
the Senior Supervisors report that the New York Fed led. The 
stronger your governance, the stronger your controls, it turns out 
the better you probably weathered the storm. The best-run firms 
had good processes, and some of the firms that got into the most 
trouble had distinct weaknesses. It varied from firm to firm. 

Senator REED. Just to follow up, the firms that you saw, and 
some of which have failed, did you note those weaknesses? Did you 
communicate those weaknesses to the board? It goes to the essence 
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of many of the questions we have raised. You know, making the di-
agnosis that you are ill and then not treating the patient is, you 
know, malpractice. What do you think? 

Mr. SIRRI. We had escalation procedures, and we used them. I do 
not want to come here and tell you that every time we did it per-
fectly. But I personally met with audit committee members when 
I felt that there was an issue that was not being resolved properly. 
But I do not want to overstate and say in each way we escalated 
as far as we should have looking back. We probably should have 
done more at times. 

Senator REED. Mr. Polakoff, same general line of questions about 
the reliance upon internal models, the data of the company, sort of 
captive of what they are doing versus being—having the resources 
to leverage appropriately behavior. 

Mr. POLAKOFF. Senator, I would say that there is an element of 
truth to that statement in the report, but it probably does not cap-
ture the entire universe. What we do and we do very well is put 
boots on the ground. We have examiners that go onsite from one 
large institution to another large institution. And while there may 
be a stable—and there is a stable examiner in charge, we send spe-
cialists from institution to institution, which allows a horizontal re-
view, which allows an assessment of best practices. So whether it 
is modeling, whether it is pricing, whether it is risk factors, we do 
not silo the examination approach. And that is very helpful in ad-
dressing these kind of issues. That is number one. 

Number two, we look to the outside parties, so whether it is the 
external auditors, whether it is the external accountants, we work 
with them on models, because they also bring a similar expertise 
of looking horizontally across a number of institutions for best 
practices in a number of areas. 

And then, number three, like Erik said, we look at the corporate 
governance of the institution itself; how is it structured, how robust 
is the risk management committee, how robust is the audit com-
mittee as part of the board, how are the reporting lines handled. 

Each of those three areas, I think, allows us to very independ-
ently assess and judge whether it is the risk models or other fac-
tors. 

Senator REED. Having listened to that, it is, I think, very insight-
ful, and it seems to be a great approach. It just does not seem to 
have worked in the case of some of the institutions that you regu-
lated. What would you point—that was not the approach that was 
being used in 2004, 2005, and 2006? Or it was an approach, but 
something else undermined it? 

Mr. POLAKOFF. It was the approach. Senator, the one common 
theme that all of us see is an economic cycle that was unprece-
dented in its deterioration. All of our institutions, all of our risk 
management practices, all of our examination approaches work 
well, but it is difficult to look at all the risk models and stress 
them to unprecedented degrees and then require institutions to op-
erate within those stress models. 

You know, in hindsight, we should have predicted a little better 
in 2004 and 2005 what the economy was going to look like now, 
but the economy we are operating in now has an absolute direct 
effect on the performance. 
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Senator REED. Well, let me raise—because this has been publicly 
discussed. I think we actually discussed it last week. In 2005, the 
Financial Products Division of AIG concludes that mortgage-backed 
securities are too risky a bet. At the same time, the securities lend-
ing operation decides that they want to take the cash that they are 
getting and invest it decisively in these types of securities. 

You know, where was the risk assessment at the enterprise, as 
you described it? And where was the OTS to say, wait a second, 
you cannot have two contradictory approaches based upon, one, 
this is the best investment, and, two, this is the worst investment? 

Mr. POLAKOFF. So, Senator, you are right, and you identified 
what is either a hole or an overlap, depending on one’s view. Those 
activities, as you remember, were regulated by the State insurance 
commissioners. So under Gramm-Leach-Bliley, the umbrella regu-
lator typically will defer to the functional regulator to assess the 
risks and then report up to the umbrella regulator. 

Senator REED. But, you know, it goes back to the question I 
raised before, to which I think you affirmatively responded, that in 
terms of overall risk mechanisms or risk compliance, that it was 
clear that the umbrella regulator had that responsibility. And here, 
if you had communicated with the supervisor and they had indi-
cated that this was the investment pattern of the securities lend-
ing—their regulated insurance part, it would have seemed to have 
raised a huge red flag. You both cannot be right. 

Mr. POLAKOFF. Senator, I can assure you that there was ample 
communication between OTS in its umbrella responsibility and the 
functional regulators. But you are identifying an absolute inconsist-
ency, which is, Why did we stop one function from performing that 
kind of activity? And why did another functional regulator allow its 
entities to move forward with it? There has to be a postmortem on 
what broke down in that process. 

Senator REED. Yes. Mr. Long, the same sort of set of issues about 
reliance upon information and being a captive of the regulated enti-
ty. 

Mr. LONG. Well, I agree with what Scott said. I am not going to 
repeat it. I think we have ample authority to take whatever action 
we need. I think it is an oversimplification to say that this was a 
modeling problem. If you go back to the last time we went through 
this and you talk to the CEOs that went through this back in the 
late 1980s and early 1990s, they are going to tell you there are two 
things that got them: one was the concentrations, and number two, 
mitigating the policy overrides on the underwriting. 

Quite frankly, I think that is really the center of this thing. This 
was not that we missed a bunch of models. Clearly, the banks were 
not modeling in their tail risk that there would be a complete shut-
down of the liquidity across the system. And that was a problem 
with their models. 

But this goes to basic underwriting, and it goes to basic con-
centration risk. They had too much of a bad deal, and that has 
compounding effects on liquidity, and on capital. And when the 
global liquidity market shut down, they had a real problem. 

So, yes, we look at all of it. We look at corporate governance. We 
look at underwriting. We look at all of the risk areas. And, clearly, 
we look at modeling, too. We have rigorous stress testing around 
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those models. And, quite frankly, a lot of people missed it—they 
would stress tail risk in the company. They did not stress tail risk 
across the world. 

Senator REED. Mr. Cole, briefly, if you could, please. I have addi-
tional questions. 

Mr. COLE. Indeed, Senator, we clearly, as umbrella oversight su-
pervisors, rely significantly on the functional regulators. I will say, 
though, that in terms of really doing our job, if we sense that there 
are deficiencies and need to do more than the functional regulator 
is doing, we do reserve the ability, I think—under Gramm-Leach- 
Bliley, in fact, by authority to go in and do more. 

Senator REED. Ms. Williams, you talked about and we have had 
a discussion about communicating concerns, looking at regulatory 
structures, looking at the governance, et cetera. But there is an-
other way sort of to get the message across to the marketplace, and 
that is enforcement action. That is public enforcement action that 
is clear to everyone that there is not only a particular situation, 
but a category of situations that regulators are concerned about. 

Did you touch upon that in your report about the—or your re-
view about the follow-up enforcement, any follow-up enforcement, 
official enforcement actions, rather than informal discussions? 

Ms. WILLIAMS. I think we did touch on the process and the range 
of options, and the fact that with the banking regulators, in par-
ticular, there was a tendency not to pursue formal public actions, 
formal public enforcement actions. It has to do with the fact that 
it does become public and that can have an adverse impact on an 
open bank. 

Senator REED. Can I—can you cite a situation, Dr. Sirri, where 
the SEC took a formal enforcement action with respect to the risk 
practices of any of the regulated entities? 

Mr. SIRRI. I am not sure I can cite a public action, something 
that has happened and been closed. 

I will cite something that is public. I do not know the current 
list, but a number of months ago we stated how many cases we had 
in progress on matters related to subprime mortgages. Now 
subprime mortgages run the gamut, the cases from issues about 
origination through issues related to other things within large 
firms. It would not surprise me, and it may be possible, I honestly 
do not know, that there might be something related in there. But 
I truly do not know. And even if I did, I should not comment. 

Senator REED. Mr. Polakoff? 
Mr. POLAKOFF. Absolutely, Senator. We took public enforcement 

action against AIG regarding some of its inappropriate lending. 
Senator REED. No, I am talking about the issue of risk assess-

ment, risk management, the issues that have been the subject of 
this GAO report? 

Mr. POLAKOFF. I cannot—I am not sure about all of the specifics 
from the GAO report, but I think Ms. Williams said that for some 
of the larger institutions the regulators were shy in pursuing for-
mal enforcement action because it was public. And I would like to 
suggest that that would not be an accurate statement, at least from 
an OTS perspective. 

Senator REED. And what actions did you take with respect to 
AIG? 
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Mr. POLAKOFF. It was a cease and desist order. We took a cease 
and desist order against a large institution on the West Coast for 
BSA-related problems. And these are all formal and public. I do not 
think any of the banking regulators would shy away from taking 
formal enforcement action because it is public. We do not shy away 
because it is public. We do not shy away even when an institution 
is trying to raise capital. We have to do the right thing from an 
enforcement action perspective. 

Senator REED. Mr. Long, your view? 
Mr. LONG. Congressman, we have taken both formal and infor-

mal enforcement actions, and we use them regularly. 
But let me clarify something because I think it is important to 

this point. Congress specifically gave the banking regulators spe-
cific authority to either do a series of informal actions or a series 
of formal actions. And you know, in some cases, we choose to go 
informal and we go non-public. 

I want to assure you that that is no less rigorous than formal ac-
tion. I have been in the boardroom for the signings of many infor-
mal documents throughout my career and recently. And I can as-
sure you that the environment in that room in the signing of the 
informal documents can be a career-altering experience for the 
management of that firm. 

The fact that it is informal does not mean that it is not serious 
and not taken seriously. 

Senator REED. I am not suggesting that these are not serious ac-
tions and you are not serious about your actions. It is just that 
many times an action which is publicized gets the attention of more 
people than just the people in the boardroom. And behaviors 
change not just within that boardroom of that organization but 
throughout the system. 

Mr. LONG. Senator, that is a good point and we look at every ac-
tion that we take and we weigh the pros and cons. We feel like we 
use both effectively. But we do utilize both and we do it regularly. 

Senator REED. Mr. Cole? 
Mr. COLE. Yes, with regard to the BSA situation that I men-

tioned earlier, that was a formal public action. I would tend to 
agree very much with Mr. Long in terms of figuring out what the 
most effective approach is given the management situation. And if 
we can effect change by going directly to the management and ac-
complishing that, that is what we would tend to do rather than 
taking the next step of going to a formal action. 

Senator REED. Well, I do not think there is a—this is so specific 
of a situation that you have to have some deference to regulators. 
But going to the core issue we have had of just the perception, I 
think, that was growing throughout the community of regulators 
that risk systems, risk compliance, attention to risk was not being 
emphasized enough, and then trying to deal with it on a case-by- 
case quietly, did not seem to work. I think that might be one of the 
conclusions we draw. Not to say you did not have the authority to 
do it or your judgment was—but it just did not seem to work. 

I want to thank you. I want to thank, again, Ms. Williams and 
her colleagues for, I think, a very good report. I want to thank you 
for questions and we will continue to probe all of these issues as 
we go forward. 
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Thank you very much. The hearing is adjourned. 
[Whereupon, at 5:09 p.m., the hearing was adjourned.] 
[Prepared statements and responses to written questions follow:] 
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PREPARED STATEMENT OF ROGER T. COLE 
DIRECTOR, DIVISION OF BANKING SUPERVISION AND REGULATION 

BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM 

MARCH 18, 2009 

Chairman Reed, Ranking Member Bunning and members of the Subcommittee, it 
is my pleasure to appear today to discuss the state of risk management in the bank-
ing industry and steps taken by Federal Reserve supervisors to address risk man-
agement shortcomings at banking organizations. 

In my testimony, I will describe the vigorous and concerted steps the Federal Re-
serve has taken and is taking to rectify the risk management weaknesses revealed 
by the current financial crisis. I will also describe actions we are taking internally 
to improve supervisory practices and apply supervisory lessons learned. This in-
cludes a process spearheaded by Federal Reserve Vice Chairman Donald Kohn to 
systematically identify key lessons revealed by recent events and to implement cor-
responding recommendations. Because this crisis is ongoing, our review is ongoing. 

Background 
The Federal Reserve has supervisory and regulatory authority over a range of fi-

nancial institutions and activities. It works with other Federal and State super-
visory authorities to ensure the safety and soundness of the banking industry, foster 
the stability of the financial system, and provide for fair and equitable treatment 
of consumers in their financial transactions. The Federal Reserve is not the primary 
Federal supervisor for the majority of commercial bank assets. Rather, it is the con-
solidated supervisor of bank holding companies, including financial holding compa-
nies, and conducts inspections of all of those institutions. As I describe below, we 
have recently enhanced our supervisory processes on consolidated supervision to 
make them more effective and efficient. 

The primary purpose of inspections is to ensure that the holding company and its 
nonbank subsidiaries do not pose a threat to the soundness of the company’s deposi-
tory institutions. In fulfilling this role, the Federal Reserve is required to rely to 
the fullest extent possible on information and analysis provided by the appropriate 
supervisory authority of the company’s bank, securities, or insurance subsidiaries. 
The Federal Reserve is also the primary Federal supervisor of State-member banks, 
sharing supervisory responsibilities with State supervisory agencies. In this role, 
Federal Reserve supervisory staff regularly conduct onsite examinations and offsite 
monitoring to ensure the soundness of supervised State member banks. 

The Federal Reserve is involved in both regulation—establishing the rules within 
which banking organizations must operate—and supervision—ensuring that bank-
ing organizations abide by those rules and remain, overall, in safe and sound condi-
tion. A key aspect of the supervisory process is evaluating risk management prac-
tices, in addition to assessing the financial condition of supervised institutions. 
Since rules and regulations in many cases cannot reasonably prescribe the exact 
practices each individual bank should use for risk management, supervisors design 
policies and guidance that expand upon requirements set in rules and regulations 
and establish expectations for the range of acceptable practices. Supervisors rely ex-
tensively on these policies and guidance as they conduct examinations and to assign 
supervisory ratings. 

We are all aware that the U.S. financial system is experiencing unprecedented 
disruptions that have emerged with unusual speed. The principal cause of the cur-
rent financial crisis and economic slowdown was the collapse of the global credit 
boom and the ensuing problems at financial institutions, triggered by the end of the 
housing expansion in the United States and other countries. Financial institutions 
have been adversely affected by the financial crisis itself, as well as by the ensuing 
economic downturn. 

In the period leading up to the crisis, the Federal Reserve and other U.S. banking 
supervisors took several important steps to improve the safety and soundness of 
banking organizations and the resilience of the financial system. For example, fol-
lowing the September 11, 2001, terrorist attacks, we took steps to improve clearing 
and settlement processes, business continuity for critical financial market activities, 
and compliance with Bank Secrecy Act, anti-money laundering, and sanctions re-
quirements. Other areas of focus pertained to credit card subprime lending, the 
growth in leveraged lending, credit risk management practices for home equity lend-
ing, counterparty credit risk related to hedge funds, and effective accounting con-
trols after the fall of Enron. These are examples in which the Federal Reserve took 
aggressive action with a number of financial institutions, demonstrating that effec-
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1 Senior Supervisors Group (2008). ‘‘Observations on Risk Management Practices during the 
Recent Market Turbulence’’ March 6, www.newyorkfed.org/newsevents/news/banking/2008/ 
SSGlRisklMgtldoclfinal.pdf. 

2 President’s Working Group on Financial Markets (2008), ‘‘Policy Statement on Financial 
Market Developments,’’ March 13, www.treas.gov/press/releases/reports/ 
pwgpolicystatemktturmoill03122008.pdf. Financial Stability Forum (2008), ‘‘Report of the Fi-
nancial Stability Forum on Enhancing Market and Institutional Resilience,’’ April 7, 
www.fsforum.org/publications/FSFlReportltolG7l11lApril.pdf. 

tive supervision can bring about material improvements in risk management and 
compliance practices at supervised institutions. 

In addition, the Federal Reserve, working with the other U.S. banking agencies, 
issued several pieces of supervisory guidance before the onset of the recent crisis— 
taking action on nontraditional mortgages, commercial real estate, home equity 
lending, complex structured financial transactions, and subprime lending—to high-
light emerging risks and point bankers to prudential risk management practices 
they should follow. Moreover, we identified a number of potential issues and con-
cerns and communicated those concerns to the industry through the guidance and 
through our supervisory activities. 
Supervisory Actions to Improve Risk Management Practices 

In testimony last June, Vice Chairman Kohn outlined the immediate supervisory 
actions taken by the Federal Reserve to identify risk management deficiencies at 
supervised firms related to the current crisis and bring about the necessary correc-
tive steps. We are continuing and expanding those actions. While additional work 
is necessary, we are seeing progress at supervised institutions toward rectifying 
issues identified amid the ongoing turmoil in the financial markets. We are also de-
voting considerable effort to requiring bankers to look not just at risks from the past 
but also to have a good understanding of their risks going forward. 

The Federal Reserve has been actively engaged in a number of efforts to under-
stand and document the risk management lapses and shortcomings at major finan-
cial institutions revealed during the current crisis. In fact, the Federal Reserve 
Bank of New York organized and leads the Senior Supervisors Group (SSG), which 
published a report last March on risk management practices at major international 
firms.1 I do not plan to summarize the findings of the SSG report and similar public 
reports, since others from the Federal Reserve have already done so.2 But I would 
like to describe some of the next steps being taken by the SSG. 

A key initiative of the Federal Reserve and other supervisors since the issuance 
of the March 2008 SSG report has been to assess the response of the industry to 
the observations and recommendations on the need to enhance key risk manage-
ment practices. The work of the SSG has been helpful, both in complementing our 
evaluation of risk management practices at individual firms and in our discussions 
with bankers and their directors. It is also providing perspective on how each indi-
vidual firm’s risk management performance compares with that of a broad cross-sec-
tion of global financial services firms. 

The continuation of the SSG process requires key firms to conduct self-assess-
ments that are to be shared with the organization’s board of directors and serve to 
highlight progress in addressing gaps in risk management practices and identify 
areas where additional efforts are still needed. Our supervisory staff is currently in 
the process of reviewing the firms’ self assessments, but we note thus far that in 
many areas progress has been made to improve risk management practices. We plan 
to incorporate the results of these reviews into our future examination work to vali-
date management assertions. 

The next portion of my remarks describes the supervisory actions we have been 
taking in the areas of liquidity risk management, capital planning and capital ade-
quacy, firm-wide risk identification, residential lending, counterparty credit risk, 
and commercial real estate. In all of these areas we are moving vigorously to ad-
dress the weaknesses at financial institutions that have been revealed by the crisis. 
Liquidity risk management 

Since the beginning of the crisis, we have been working diligently to bring about 
needed improvements in institutions’ liquidity risk management practices. One les-
son learned in this crisis is that several key sources of liquidity may not be avail-
able in a crisis. For example, Bear Stearns collapsed in part because it could not 
obtain liquidity even on a basis fully secured by high-quality collateral, such as U.S. 
Government securities. Others have found that back-up lines of credit are not made 
available for use when most needed by the borrower. 

These lessons have heightened our concern about liquidity and improved our ap-
proach to evaluating liquidity plans of banking organizations. Along with our U.S. 
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supervisory colleagues, we are monitoring the major firms’ liquidity positions on a 
daily basis, and are discussing key market developments and our supervisory views 
with the firms’ senior management. We also are conducting additional analysis of 
firms’ liquidity positions to examine the impact various scenarios may have on their 
liquidity and funding profiles. We use this ongoing analysis along with findings from 
examinations to ensure that liquidity and funding risk management and contin-
gency funding plans are sufficiently robust and that the institutions are prepared 
to address various stress scenarios. We are aggressively challenging those assump-
tions in firms’ contingency funding plans that may be unrealistic. 

Our supervisory efforts require firms to consider the potential impact of both dis-
ruptions in the overall funding markets and idiosyncratic funding difficulties. We 
are also requiring more rigor in the assessment of all expected and unexpected fund-
ing uses and needs. Firms are also being required to consider the respective risks 
of reliance on wholesale funding and retail funding, as well as the risks associated 
with off-balance sheet contingencies. These efforts include steps to require banks to 
consider the potential impact on liquidity that arises from firms’ actions to protect 
their reputation, such as an unplanned increase in assets requiring funding that 
would arise with support given to money market funds and other financial vehicles 
where no contractual obligation exists. These efforts also pertain to steps banks 
must take to prepare for situations in which even collateralized funding may not 
be readily available because of market disruptions or concern about the health of 
a borrowing institution. As a result of these efforts, supervised institutions have sig-
nificantly improved their liquidity risk management practices, and have taken steps 
to stabilize and improve their funding sources as market conditions permit. 

In conducting work on liquidity risk management, we have used established su-
pervisory guidance on liquidity risk management as well as updated guidelines on 
liquidity risk management issued by the Basel Committee on Banking Supervision 
last September—a process in which the Federal Reserve played a lead role. So that 
supervisory expectations for U.S. depository institutions are aligned with these 
international principles, the U.S. banking agencies plan to update their own inter-
agency guidance on liquidity risk management practices in the near future. The new 
guidance will emphasize the need for institutions of all sizes to conduct meaningful 
cash-flow forecasts of their funding needs in both normal and stressed conditions 
and to ensure that they have an adequately diversified funding base and a cushion 
of liquid assets to mitigate stressful market conditions. Our supervisory efforts at 
individual institutions and the issuance of new liquidity risk management guidance 
come on top of broader Federal Reserve efforts outside of the supervision function 
to improve liquidity in financial markets, such as introduction of the Term Auction 
Facility and the Term Asset-Backed Securities Loan Facility. 
Capital planning and capital adequacy 

Our supervisory activities for capital planning and capital adequacy are similar 
to those for liquidity. We have been closely monitoring firms’ capital levels relative 
to their risk exposures, in conjunction with reviewing projections for earnings and 
asset quality and discussing our evaluations with senior management. We have 
been engaged in our own analysis of loss scenarios to anticipate institutions’ future 
capital needs, analysis that includes the potential for losses from a range of sources 
as well as assumption of assets currently held off balance sheet. We have been dis-
cussing our analysis with bankers and requiring their own internal analyses to re-
flect a broad range of scenarios and to capture stress environments that could im-
pair solvency. As a result, banking organizations have taken a number of steps to 
strengthen their capital positions, including raising substantial amounts of capital 
from private sources in 2007 and 2008. 

We have stepped up our efforts to evaluate firms’ capital planning and to bring 
about improvements where they are needed. For instance, we recently issued guid-
ance to our examination staff—which was also distributed to supervised institu-
tions—on the declaration and payment of dividends, capital repurchases, and capital 
redemptions in the context of capital planning processes. We are forcefully requiring 
institutions to retain strong capital buffers-above the levels prescribed by minimum 
regulatory requirements—not only to weather the immediate environment but also 
to remain viable over the medium and long term. 

Our efforts related to capital planning and capital adequacy are embodied in the 
interagency supervisory capital assessment process, which began in February. We 
are conducting assessments of selected banking institutions’ capital adequacy, based 
on certain macroeconomic scenarios. For this assessment, we are carefully evalu-
ating the forecasts submitted by each financial institution to ensure they are appro-
priate, consistent with the firm’s underlying portfolio performance, and reflective of 
each entity’s particular business activities and risk profile. The assessment of cap-
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ital under the two macroeconomic scenarios being used in the capital assessment 
program will permit supervisors to ascertain whether institutions’ capital buffers 
over the regulatory capital minimum are appropriate under more severe but plau-
sible scenarios. 

Federal Reserve supervisors have been engaged over the past few years in evalu-
ating firms’ internal processes to assess overall capital adequacy as set forth in ex-
isting Federal Reserve supervisory guidance. A portion of that work has focused on 
how firms use economic capital practices to assess overall capital needs. We have 
communicated our findings to firms individually, which included their need to im-
prove some key practices, and demanded corrective actions. We also presented our 
overall findings to a broad portion of the financial industry at a System-sponsored 
outreach meeting last fall that served to underscore the importance of our message. 

Firm-wide risk identification and compliance risk management 
One of the most important aspects of good risk management is risk identification. 

This is a particularly challenging exercise because some practices, each of which ap-
pears to present low risk on its own, may combine to create unexpectedly high risk. 
For example, in the current crisis, practices in mortgage lending—which historically 
has been seen as a very low-risk activity—have become distorted and, consequently 
riskier, as they have been fueled by another activity that was designed to reduce 
risk to lenders—the sale of mortgage assets to investors outside the financial indus-
try. 

Since the onset of the crisis, we have been working with supervised institutions 
to improve their risk identification practices where needed, such as by helping iden-
tify interconnected risks. These improvements include a better understanding of 
risks facing the entire organization, such as interdependencies among risks and con-
centrations of exposures. One of the key lessons learned has been the need for time-
ly and effective communication about risks, and many of our previously mentioned 
efforts pertaining to capital and liquidity are designed to ensure that management 
and boards of directors understand the linkages within the firm and how various 
events might impact the balance sheet and funding of an organization. We have de-
manded that institutions address more serious risk management deficiencies so that 
risk management is appropriately independent, that incentives are properly aligned, 
and that management information systems (MIS) produce comprehensive, accurate, 
and timely information. 

In our 2006 guidance on nontraditional mortgage products, we recognized that 
poor risk management practices related to retail products and services could have 
serious effects on the profitability of financial institutions and the economy; in other 
words, there could be a relationship between consumer protection and financial 
soundness. For example, consumer abuses in the subprime mortgage lending market 
were a contributing cause to the current mortgage market problems. Here, too, we 
are requiring improvements. The Federal Reserve issued guidance on compliance 
risk management programs to emphasize the need for effective firm-wide compli-
ance risk management and oversight at large, complex banking organizations. This 
guidance is particularly applicable to compliance risks, including its application to 
consumer protection, that transcend business lines, legal entities, and jurisdictions 
of operation. 
Residential lending 

Financial institutions are still facing significant challenges in the residential 
mortgage market, particularly given the rising level of defaults and foreclosures and 
the lack of liquidity for private label mortgage-backed securities. Therefore, we will 
continue to focus on the adequacy of institutions’ risk management practices, includ-
ing their underwriting standards, and re-emphasize the importance of a lender’s as-
sessment of a borrower’s ability to repay the loan. Toward that end, we are requir-
ing institutions to maintain risk management practices that more effectively iden-
tify, monitor, and control the risks associated with their mortgage lending activity 
and that more adequately address lessons learned from recent events. 

In addition to efforts on the safety and soundness front, last year we finalized 
amendments to the rules under the Home Ownership and Equity Protection Act 
(HOEPA). These amendments establish sweeping new regulatory protections for 
consumers in the residential mortgage market. Our goal throughout this process has 
been to protect borrowers from practices that are unfair or deceptive and to preserve 
the availability of credit from responsible mortgage lenders. The Board believes that 
these regulations, which apply to all mortgage lenders, not just banks, will better 
protect consumers from a range of unfair or deceptive mortgage lending and adver-
tising practices that have been the source of considerable concern and criticism. 
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Given escalating mortgage foreclosures, we have urged regulated institutions to 
establish systematic, proactive, and streamlined mortgage loan modification proto-
cols and to review troubled loans using these protocols. We expect an institution 
(acting either in the role of lender or servicer) to determine, before proceeding to 
foreclosure, whether a loan modification will enhance the net present value of the 
loan, and whether loans currently in foreclosure have been subject to such analysis. 
Such practices are not only consistent with sound risk management but are also in 
the long-term interests of borrowers, lenders, investors, and servicers. We are en-
couraging regulated institutions, through government programs, to pursue modifica-
tions that result in mortgages that borrowers will be able to sustain over the re-
maining maturity of their loan. In this regard, just recently the Federal Reserve 
joined with other financial supervisors to encourage all of the institutions we super-
vise to participate in the Treasury Department’s Home Affordable loan modification 
program, which was established under the Troubled Assets Relief Program.3 Our ex-
aminers are closely monitoring loan modification efforts of institutions we supervise. 

Counterparty credit risk 
The Federal Reserve has been concerned about counterparty credit risk for some 

time, and has focused on requiring the industry to have effective risk management 
practices in place to deal with risks associated with transacting with hedge funds, 
for example, and other key counterparties. This focus includes assessing the overall 
quality of MIS for counterparty credit risk and ensuring that limits are complied 
with and exceptions appropriately reviewed. As the crisis has unfolded, we have in-
tensified our monitoring of counterparty credit risk. Supervisors are analyzing man-
agement reports and, in some cases, are having daily conversations with manage-
ment about ongoing issues and important developments. This process has allowed 
us to understand key linkages and exposures across the financial system as specific 
counterparties experience stress during the current market environment. Federal 
Reserve supervisors now collect information on the counterparty credit exposures of 
major institutions on a weekly and monthly basis, and have enhanced their methods 
of assessing this exposure. 

Within counterparty credit risk, issues surrounding the credit default swap (CDS) 
market have been particularly pertinent. As various Federal Reserve officials have 
noted in past testimony to congressional committees and in other public statements, 
regulators have, for several years, been addressing issues surrounding the over-the- 
counter (OTC) derivatives market in general and the CDS market in particular. 
Since September 2005, an international group of supervisors, under the leadership 
of the Federal Reserve Bank of New York, has been working with dealers and other 
market participants to strengthen arrangements for processing, clearing, and set-
tling OTC derivatives. An early focus of this process was on CDS. This emphasis 
includes promoting such steps as greater use of electronic-confirmation platforms, 
adoption of a protocol that requires participants to request counterparty consent be-
fore assigning trades to a third party, and creation of a contract repository that 
maintains an electronic record of CDS trades. 

More recently, and in response to the recommendations of the President’s Work-
ing Group on Financial Markets and the Financial Stability Forum, supervisors are 
working to bring about further improvements to the OTC derivatives market infra-
structure. With respect to credit derivatives, this agenda includes: (1) further in-
creasing standardization and automation; (2) incorporating an auction-based cash 
settlement mechanism into standard documentation; (3) reducing the volume of out-
standing CDS contracts; and (4) developing well-designed central counterparty serv-
ices to reduce systemic risks. 

The most important potential change in the infrastructure for credit derivatives 
is the creation of one or more central counterparties (CCPs) for CDS. The Federal 
Reserve supports CCP clearing of CDS because, if properly designed and managed, 
CCPs can reduce risks to market participants and to the financial system. In addi-
tion to clearing CDS through CCPs, the Federal Reserve believes that exchange 
trading of sufficiently standardized contracts by banks and other market partici-
pants can increase market liquidity and transparency, and thus should be encour-
aged. In a major step toward achieving that goal, the Federal Reserve Board, on 
March 4, 2009, approved the application by ICE US Trust LLC (ICE Trust) to be-
come a member of the Federal Reserve System. ICE Trust intends to provide central 
counterparty services for certain credit default swap contracts. 
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Commercial real estate 
For some time, the Federal Reserve has been focused on commercial real estate 

(CRE) exposures. For background, as part of our onsite supervision of banking orga-
nizations in the early 2000s, we began to observe rising CRE concentrations. Given 
the central role that CRE lending played in the banking problems of the late 1980s 
and early 1990s, we led an interagency effort to issue supervisory guidance on CRE 
concentrations. In the 2006 guidance on CRE, we emphasized our concern that some 
institutions’ strategic- and capital-planning processes did not adequately acknowl-
edge the risks from their CRE concentrations. We stated that stress testing and 
similar exercises were necessary for institutions to identify the impact of potential 
CRE shocks on earnings and capital, especially the impact from credit concentra-
tions. 

Because weaker housing markets and deteriorating economic conditions have 
clearly impaired the quality of CRE loans at supervised banking organizations, we 
have redoubled our supervisory efforts in regard to this segment. These efforts in-
clude monitoring carefully the impact that declining collateral values may have on 
CRE exposures as well as assessing the extent to which banks have been complying 
with the interagency CRE guidance. We found, through horizontal reviews and 
other examinations, that some institutions would benefit from additional and better 
stress testing and could improve their understanding of how concentrations—both 
single-name and sectoral/geographical concentrations—can impact capital levels dur-
ing shocks. We have also implemented additional examiner training so that our su-
pervisory staff is equipped to deal with more serious CRE problems at banking orga-
nizations as they arise, and have enhanced our outreach to key real estate market 
participants and obtained additional market data sources to help support our super-
visory activities. As a result of our supervisory work, risk management practices re-
lated to CRE are improving, including risk identification and measurement. 

To sum up our efforts to improve banks’ risk management, we are looking at all 
of the areas mentioned above—both on an individual and collective basis—as well 
as other areas to ensure that all institutions have their risk management practices 
at satisfactory levels. More generally, where we have not seen appropriate progress, 
we are aggressively downgrading supervisory ratings and using our enforcement 
tools. 
Supervisory Lessons Learned 

Having just described many of the steps being taken by Federal Reserve super-
visors to address risk management deficiencies in the banking industry, I would 
now like to turn briefly to our internal efforts to improve our own supervisory prac-
tices. The current crisis has helped us to recognize areas in which we, like the bank-
ing industry, can improve. 

Since last year, Vice Chairman Kohn has led a System-wide effort to identify les-
sons learned and to develop recommendations for potential improvements to super-
visory practices. To benefit from multiple perspectives in these efforts, this internal 
process is drawing on staff from around the System. For example, we have formed 
System-wide groups, led by Board members and Reserve Bank Presidents, to ad-
dress the identified issues in areas such as policies and guidance, the execution of 
supervisory responsibilities, and structure and governance. Each group is reviewing 
identified lessons learned, assessing the effectiveness of recent initiatives to rectify 
issues, and developing additional recommendations. We will leverage these group 
recommendations to arrive at an overall set of enhancements that will be imple-
mented in concert. As you know, we are also meeting with Members of the Congress 
and other government bodies, including the Government Accountability Office, to 
consult on lessons learned and to hear additional suggestions for improving our 
practices. 

One immediate example of enhancements relates to System-wide efforts for for-
ward-looking risk identification efforts. Building on previous System-wide efforts to 
provide perspectives on existing and emerging risks, the Federal Reserve has re-
cently augmented its process to disseminate risk information to all the Reserve 
Banks. That process is one way we are ensuring that risks are identified in a con-
sistent manner across the System by leveraging the collective insights of Federal 
Reserve supervisory staff. We are also using our internal risk reporting to help es-
tablish supervisory priorities, contribute to examination planning and scoping, and 
track issues for proper correction. Additionally, we are reviewing staffing levels and 
expertise so that we have the appropriate resources, including for proper risk identi-
fication, to address not just the challenges of the current environment but also those 
over the longer term. 

We have concluded that there is opportunity to improve our communication of su-
pervisory and regulatory policies, guidance, and expectations to those we regulate. 
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This includes more frequently updating our rules and regulations and more quickly 
issuing guidance as new risks and concerns are identified. For instance, we are re-
viewing the area of capital adequacy, including treatment of market risk exposures 
as well as exposures related to securitizations and counterparty credit risk. We are 
taking extra steps to ensure that as potential areas of risk are identified or new 
issues emerge, policies and guidance address those areas in an appropriate and 
timely manner. And we will increase our efforts to ensure that, for global banks, 
our policy and guidance responses are coordinated, to the extent possible, with those 
developed in other countries. 

One of the Federal Reserve’s latest enhancements related to guidance, a project 
begun before the onset of the crisis, was the issuance of supervisory guidance on 
consolidated supervision. This guidance is intended to assist our examination staff 
as they carry out supervision of banking institutions, particularly large, complex 
firms with multiple legal entities, and to provide some clarity to bankers about our 
areas of supervisory focus. Importantly, the guidance is designed to calibrate super-
visory objectives and activities to the systemic significance of the institutions and 
the complexity of their regulatory structures. The guidance provides more explicit 
expectations for supervisory staff on the importance of understanding and validating 
the effectiveness of the banking organization’s corporate governance, risk manage-
ment, and internal controls that are in place to oversee and manage risks across 
the organization. Our assessment of nonbank activities is an important part of our 
supervisory process to understand the linkages between depository and nondeposi-
tory subsidiaries, and their effects on the overall risks of the organization. 

In addition to issues related to general risk management at nonbank subsidiaries, 
the consolidated supervision guidance addresses potential issues related to con-
sumer compliance. In this regard, in 2007 and 2008 the Board collaborated with 
other U.S. and State government agencies to launch a cooperative pilot project 
aimed at expanding consumer protection compliance reviews at selected nondeposi-
tory lenders with significant subprime mortgage operations. This interagency initia-
tive has clarified jurisdictional issues and improved information-sharing among the 
participating agencies, along with furthering its overarching goal of preventing abu-
sive and fraudulent lending while ensuring that consumers retain access to bene-
ficial credit. 

As stated earlier, there were numerous cases in which the U.S. banking agencies 
developed policies and guidance for emerging risks and issues that warranted the 
industry’s attention, such as in the areas of nontraditional mortgages, home equity 
lending, and complex structured financial transactions. It is important that regu-
latory policies and guidance continue to be applied to firms in ways that allow for 
different business models and that do not squelch innovation. However, when bank-
ers are particularly confident, when the industry and others are especially vocal 
about the costs of regulatory burden and international competitiveness, and when 
supervisors cannot yet cite recognized losses or writedowns, we must have even 
firmer resolve to hold firms accountable for prudent risk management practices. It 
is particularly important, in such cases, that our supervisory communications are 
very forceful and clear, directed at senior management and boards of directors so 
that matters are given proper attention and resolved to our satisfaction. 

With respect to consumer protection matters, we have an even greater under-
standing that reviews of consumer compliance records of nonbank subsidiaries of 
bank holding companies can aid in confirming the level of risk that these entities 
assume, and that they assist in identifying appropriate supervisory action. Our con-
sumer compliance division is currently developing a program to further the work 
that was begun in the interagency pilot discussed earlier. In addition to these 
points, it is important to note that we have learned lessons and taken action on im-
portant aspects of our consumer protection program, which I believe others from the 
Federal Reserve have discussed with the Congress. 

In addition, we must further enhance our ability to develop clear and timely anal-
ysis of the interconnections among both regulated and unregulated institutions, and 
among institutions and markets, and the potential for these linkages and inter-
relationships to adversely affect banking organizations and the financial system. In 
many ways, the Federal Reserve is well positioned to meet this challenge. In this 
regard, the current crisis has, in our view, demonstrated the ways in which the Fed-
eral Reserve’s consolidated supervision role closely complements our other central 
bank responsibilities, including the objectives of fostering financial stability and de-
terring or managing financial crises. 

The information, expertise, and powers derived from our supervisory authority en-
hance the Federal Reserve’s ability to help reduce the likelihood of financial crises, 
and to work with the Treasury Department and other U.S. and foreign authorities 
to manage such crises should they occur. Indeed, the enhanced consolidated super-
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vision guidance that the Federal Reserve issued in 2008 explicitly outlines the proc-
ess by which we will use information obtained in the course of supervising financial 
institutions—as well as information and analysis obtained through relationships 
with other supervisors and other sources—to identify potential vulnerabilities across 
financial institutions. It will also help us identify areas of supervisory focus that 
might further the Federal Reserve’s knowledge of markets and counterparties and 
their linkages to banking organizations and the potential implications for financial 
stability. 

A final supervisory lesson applies to the structure of the U.S. regulatory system, 
an issue that the Congress, the Federal Reserve, and others have already raised. 
While we have strong, cooperative relationships with other relevant bank super-
visors and functional regulators, there are obvious gaps and operational challenges 
in the regulation and supervision of the overall U.S. financial system. This is an 
issue that the Federal Reserve has been studying for some time, and we look for-
ward to providing support to the Congress and the Administration as they consider 
regulatory reform. In a recent speech, Chairman Bernanke introduced some ideas 
to improve the oversight of the U.S. financial system, including the oversight of 
nonbank entities. He stated that no matter what the future regulatory structure in 
the United States, there should be strong consolidated supervision of all system-
ically important banking and nonbanking financial institutions. 

Finally, Mr. Chairman, I would like to thank you and the Subcommittee for hold-
ing this second hearing on risk management—a crucially important issue in under-
standing the failures that have contributed to the current crisis. Our actions, with 
the support of the Congress, will help strengthen institutions’ risk management 
practices and the supervisory and regulatory process itself—which should, in turn, 
greatly strengthen the banking system and the broader economy as we recover from 
the current difficulties. 

I look forward to answering your questions. 

PREPARED STATEMENT OF TIMOTHY W. LONG 
SENIOR DEPUTY COMPTROLLER, BANK SUPERVISION POLICY AND 

CHIEF NATIONAL BANK EXAMINER 

MARCH 18, 2009 

Introduction 
Chairman Reed, Ranking Member Bunning, and members of the Subcommittee, 

my name is Timothy Long and I am the Senior Deputy Comptroller for Bank Super-
vision Policy and Chief National Bank Examiner at the Office of the Comptroller 
of the Currency (OCC). I welcome this opportunity to discuss the OCC’s perspective 
on the recent lessons learned regarding risk management, as well as the steps we 
have taken to strengthen our supervision and examination processes in this critical 
area, and how we supervise the risk management activities at the largest national 
banking companies. 

Your letter of invitation also requested our response to the findings of the GAO 
regarding the OCC’s oversight of bank risk management. Because we only received 
the GAO’s summary statement of facts on Friday night, we have not had an oppor-
tunity to thoroughly review and assess their full report and findings. Therefore, I 
will only provide some brief observations on their initial findings. We take findings 
and recommendations from the GAO very seriously and will be happy to provide 
Subcommittee members a written response to the GAO’s findings once we have had 
the opportunity to carefully review their report. 
Role of Risk Management 

The unprecedented disruption that we have seen in the global financial markets 
over the last eighteen months, and the events and conditions leading up to this dis-
ruption, have underscored the critical need for effective and comprehensive risk 
management processes and systems. As I will discuss in my testimony, these events 
have revealed a number of weaknesses in banks’ risk management processes that 
we and the industry must address. Because these problems are global in nature, 
many of the actions we are taking are in coordination with other supervisors around 
the world. 

More fundamentally, recent events have served as a dramatic reminder that risk 
management is, and must be, more than simply a collection of policies, procedures, 
limits and models. Effective risk management requires a strong corporate culture 
and corporate risk governance. As noted in the March 2008 Senior Supervisors 
Group report on ‘‘Observations on Risk Management Practices During the Recent 
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1 See Senior Supervisors Group Report, ‘‘Observations on Risk Management Practices,’’ at 
http://www.newyorkfed.org/newsevents/news/banking/2008/SSGlRisklMgtldoclfinal.pdf. 

Market Turmoil,’’ companies that fostered a strong risk management culture and 
encouraged firm-wide identification and control of risk, were less vulnerable to sig-
nificant losses, even when engaged in higher risk activities.1 

While current economic conditions have brought renewed attention to risk man-
agement, it is during periods of expansionary economic growth when risk manage-
ment can be most critical and challenging both for bankers and supervisors. Finan-
cial innovation and expansion of credit are important drivers of our economy. Banks 
must be able to respond to customer and investor demand for new and innovative 
products and services. They must also be able to compete with firms that may be 
less regulated and with financial service companies across the globe. Failure to 
allow this competition risks ceding the prominent role that U.S. financial firms have 
in the global marketplace. 

Banks are in the business of managing financial risk. Competing in the market-
place and allowing market innovation means that there will be times when banks 
lose money. There will also be times when, despite a less favorable risk/reward re-
turn, a bank will need to maintain a market presence to serve its customers and 
to retain its role as a key financial intermediary. These are not and should not be 
viewed as risk management failures. The job of risk management is not to eliminate 
losses or risk, but rather to ensure that risk exposures are fully identified and un-
derstood so that bank management and directors can make informed business deci-
sions about the firm’s level of risk. 

In this regard, a key issue for bankers and supervisors is determining when the 
accumulation of risks either within an individual firm or across the system has be-
come too high, such that corrective or mitigation actions are needed. Knowing when 
and how to strike this balance is one of the most difficult jobs that supervisors and 
examiners face. Taking action too quickly can constrain economic growth and im-
pede credit to credit worthy borrowers; waiting too long can result in an overhang 
of risk becoming embedded into banks and the marketplace. Effective risk manage-
ment systems play a critical role in this process. 
Risk Management Lessons Learned 

It is fair to ask what the banking industry and supervisors have learned from the 
major losses that have occurred over the past 18 months. The losses have been so 
significant, and the damage to the economy and confidence so great, that we all 
must take stock of what we missed, and what we should have done differently to 
make sure that we minimize the possibility that something like this happens again. 
Below are some of our assessments: 

• Underwriting Standards Matter, Regardless of Whether Loans are Held 
or Sold—The benign economic environment of the past decade, characterized 
by low interest rates, strong economic growth and very low rates of borrower 
defaults led to complacency on the part of many lenders. Competitive pressures 
drove business line managers to ease underwriting standards for the origination 
of credit and to assume increasingly complex and concentrated levels of risk. In-
creased investor appetite for yield and products, fueled by a global abundance 
of liquidity, led many larger banks to adopt the so-called ‘‘originate-to-dis-
tribute’’ model for certain commercial and leveraged loan products, whereby 
they originated a significant volume of loans with the express purpose of pack-
aging and selling them to investors. Many of these institutional investors were 
willing to accept increasingly liberal repayment terms, reduced financial cov-
enants, and higher borrower leverage on these transactions in return for mar-
ginally higher yields. Similar dynamics were occurring in the residential mort-
gage markets, where lenders, primarily non-bank lenders, were aggressively re-
laxing their underwriting standards. 

Given the abundance of liquidity and willing investors for these loans, lenders be-
came complacent about the risks underlying the loans. However, in the fall of 2007 
the risk appetite of investors changed dramatically and, at times, for reasons not 
directly related to the exposures that they held. This abrupt change in risk toler-
ance left banks with significant pipelines of loans that they needed to fund as the 
syndicated loan and securitization markets shut down. Bankers and supervisors un-
derestimated the rapidity and depth of the global liquidity freeze. A critical lesson, 
which the OCC and other Federal banking agencies noted in their 2007 Shared Na-
tional Credit results, is that banking organizations should ensure that underwriting 
standards are not compromised by competitive pressures. The agencies warned that 
‘‘consistent with safe and sound banking practice, agent banks should underwrite 
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2 See Joint Release, NR 2007–102 at: http://www.occ.treas.gov/ftp/release/2007-102.htm. 

funding commitments in a manner reasonably consistent with internal underwriting 
standards.’’2 

• Risk Concentrations Can Accumulate Across Products and Business 
Lines and Must be Controlled—Risk concentrations can arise as banks seek 
to maximize their expertise or operational efficiencies in a highly competitive 
business. Community banks can often develop significant concentrations as 
their lending portfolios tend to be highly concentrated in their local markets. 
For larger institutions, a key issue has been the ability to aggregate risk expo-
sures across business and product lines and to identify risks that may be highly 
correlated. For example, many national banks underestimated their exposure to 
subprime mortgages because they did not originate them. Indeed, some senior 
bank management thought they had avoided subprime risk exposures by delib-
erately choosing to not originate such loans in the bank—only to find out after 
the fact that their investment bank affiliates had purchased subprime loans 
elsewhere to structure them into collateralized debt obligations. Because of in-
adequate communication within these firms, those structuring businesses were 
aggressively expanding activity at the same time that retail lending profes-
sionals in the bank were avoiding or exiting the business because of their re-
fusal to meet weak underwriting conditions prevalent in the market. These fail-
ures were compounded when products, markets, and geographic regions that 
previously were looked to as a source of risk diversification became more highly 
correlated as contagion effects spread across the globe. Additionally, significant 
corporate acquisitions, especially if they were not consistent with the bank’s 
business strategy and corporate culture, affected the institutions’ financial well 
being, their risk positions and reputations, and placed significant strains on 
their risk management processes. 

• Asset-Based Liquidity Provides a Critical Cushion—There is always a ten-
sion of how much of a bank’s balance sheet capacity should be used to provide 
a cushion of liquid assets—assets that can be readily converted to liquid funds 
should there be a disruption in the bank’s normal funding markets or in its 
ability to access those markets. Because such assets tend to be low risk and, 
thus, low yielding, many banks have operated with very minimal cushions in 
recent years. These decisions reflected the abundance of liquidity in the market 
and the ease with which banks could tap alternative funding sources through 
various capital and securitization markets. Here again, when these markets be-
came severely constrained, many banks faced significant short-term funding 
pressures. For some firms, these funding pressures, when combined with high 
credit exposures and increased leverage, resulted in significant strains and, in 
some cases, liquidity insolvency. 

• Systemically Important Firms Require State-of-the-Art Infrastructure— 
As noted in a number of visible cases during this period of market turmoil, a 
large firm’s ability to change its risk profile or react to the changing risk toler-
ance of others is dependent on an extremely robust supporting infrastructure. 
The velocity with which information is transmitted across financial markets and 
the size, volume and complexity of transactions between market participants 
has been greatly expanded through technology advancements and globalization 
of markets. Failure to have sufficient infrastructure and backroom operations 
resulted in failed trades and increased counterparty exposures, increasing both 
reputation and credit risks. 

• Need for Robust Capital Levels and Capital Planning Processes—Al-
though we are clearly seeing strains, the national banking system, as a whole, 
has been able to withstand the events of the past 18 months due, in part, to 
their strong levels of regulatory capital. The strong levels of capital in national 
banks helped to stabilize the financial system. National banking organizations 
absorbed many weaker competitors (e.g., Bear Stearns, Countrywide, and 
WAMU). This relative strength is more apparent when compared to the highly 
leveraged position of many broker-dealers. Nonetheless, it is clear that both 
banks’ internal capital processes and our own supervisory capital standards 
need to be strengthened to more fully incorporate potential exposures from both 
on- and off-balance sheet transactions across the entire firm. In addition, capital 
planning and estimates of potential credit losses need to be more forward look-
ing and take account of uncertainties associated with models, valuations, con-
centrations, and correlation risks throughout an economic cycle. 
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3 Senior Supervisors Group Report, ‘‘Observations on Risk Management Practices,’’ at http:// 
www.newyorkfed.org/newsevents/news/banking/2008/SSGlRisklMgtldoclfinal.pdf; Finan-
cial Stability Forum, ‘‘Enhancing Market and Institutional Resilience,’’ at http:// 
www.fsforum.org/publications/FSFl ReportltolG7l11lApril.pdf; Joint Forum, ‘‘Cross-sec-
toral review of group-wide identification and management of risk concentrations’’ at http:// 
www.bis.org/publ/joint19.htm; and Basel Committee on Banking Supervision Report, ‘‘Sound 
principles for stress testing practices and supervision,’’ at http://www.bis.org/publ/ 
bcbs147.htm. 

4 See Basel Committee on Banking Supervision, ‘‘Principles for Sound Liquidity Management 
and Supervision,’’ at http://www.bis.org/publ/bcbs144.htm. 

These findings are consistent with reports issued by the SSG’s report on ‘‘Risk 
Management Practices,’’ the Financial Stability Forum’s (FSF) report on ‘‘Enhancing 
Market and Institutional Resilience,’’ the Joint Forum’s report on ‘‘Cross- Sectoral 
Review of Group-wide Identification and Management of Risk Concentrations,’’ and 
the Basel Committee on Banking Supervision’s consultative paper on ‘‘Principles for 
Sound Stress Testing Practices and Supervision.’’3 Two common themes from these 
reports and other studies in which the OCC has actively participated are the need 
to strengthen risk management practices and improve stress testing and firm-wide 
capital planning processes. The reports also note several areas where banking su-
pervisors need to enhance their oversight regimes. The recommendations generally 
fall into three broad categories: 1) providing additional guidance to institutions with 
regard to the risk management practices and monitoring institutions’ actions to im-
plement those recommendations; 2) enhancing the various aspects of the Basel II 
risk-based capital framework; and 3) improving the exchange of supervisory infor-
mation and sharing of best practices. 
OCC Supervisory Responses 

The OCC has been actively involved in the various work groups that issued these 
reports, and we are taking a number of steps, primarily in our large bank super-
vision program, to ensure that our supervisory process and the risk management 
practices of our institutions incorporate these recommendations. I will focus on the 
three key areas identified by the Subcommittee: liquidity risk management, capital 
requirements, and enterprise-wide risk management. 
Liquidity Risk Management 

The sudden and complete shutdown in many traditional funding markets was not 
contemplated by most contingency funding plans. This period of market disruption 
has magnified the risks associated with underestimating liquidity risk exposures 
and improperly planning for periods of significant duress. The SSG report specifi-
cally noted that better performing firms carefully monitored their and on- and off- 
balance sheet risk exposures and actively managed their contingent liquidity needs. 
In April 2008, the OCC developed a liquidity risk monitoring program to stand-
ardize liquidity monitoring information across our large bank population and pro-
vide more forward looking assessments. We developed a template for the monthly 
collection of information about balance sheet exposures, cash-flow sources and uses, 
and financial market risk indicators. Our resident examiners complete this template 
each month and then work with our subject matter specialists in the Credit and 
Market Risk (CMR) division in Washington to produce a monthly report that sum-
marizes the liquidity risk profile, based on levels of risk and quality of risk manage-
ment, for 15 banking companies in our Large and Mid-size bank programs. These 
risk profiles provide a forward looking assessment of liquidity maturity mismatches 
and capacity constraints, both of which are considered early warning signals of po-
tential future problems. 

In September 2008, the Basel Committee on Banking Supervision (Basel Com-
mittee) issued a report on, ‘‘Principles for Sound Liquidity Risk Management and 
Supervision.’’4 This report represents critical thinking that was done by supervisors 
in over 15 jurisdictions on the fundamental principles financial institutions and su-
pervisors must adopt to provide appropriate governance of liquidity risk. OCC sub-
ject matter specialists in our CMR division were actively involved in the develop-
ment of this important paper on risk management expectations, and are now con-
tributing to the second phase of this work which is focused on identifying key liquid-
ity metrics and benchmarks that may be valuable for enhancing transparency about 
liquidity risk at financial institutions. We are also working with the other U.S. Fed-
eral banking agencies to adapt and apply these key principles more broadly to all 
U.S. banking institutions through an interagency policy statement. 

The OCC reviews bank liquidity on an ongoing basis and we have incorporated 
these valuable lessons into our evaluations. Our strategic bank supervision oper-
ating plan for 2009 directs examiners at our largest national banks to focus on 
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5 See: ‘‘Proposed enhancements to the Basel II framework,’’ ‘‘Revisions to the Basel II Market 
Risk Framework,’’ and ‘‘Guidelines for computing capital for incremental risk in the trading 
book,’’ January 2009 at http://www.bis.org/press/p090116.htm. 

6 See ‘‘Initiatives on capital announced by the Basel Committee,’’ March 12, 2009 at: http:// 
www.bis.org/press/p090312.htm. 

7 See ‘‘Report of the Financial Stability Forum on Enhancing Market and Institutional Resil-
ience,’’ April 2008 at: http://www.fsforum.org/publications/rl0804.pdf. 

8 See: OCC Bulletin 2007–1, ‘‘Complex Structured Finance Transactions’’ at http:// 
www.occ.gov/ftp/bulletin/2007-1.html. 

banks’ firm-wide assessments of their liquidity risk and the adequacy of their liquid-
ity cushions (short-term liquid assets and collateralized borrowing capacity) to meet 
short and medium term funding needs, as well as on the effectiveness of their li-
quidity risk management, including management information systems and contin-
gency funding plans. 
Capital Requirements 

The market turmoil has highlighted areas where the current Basel II capital 
framework needs to be strengthened. The OCC, through its membership on the 
Basel Committee and work with the FSF, has been actively involved in formulating 
improvements to the capital framework. Among the refinements recommended by 
the Basel Committee in its January 2009 consultative papers are higher capital re-
quirements for re-securitizations, such as collateralized debt obligations, which are 
themselves comprised of asset-backed securities.5 These structured securities suf-
fered significant losses during the recent market turmoil. Other proposed changes 
to the Basel II framework would increase the capital requirements for certain li-
quidity facilities that support asset-backed commercial paper conduits. 

In addition, the Basel Committee has proposed requirements for certain banks to 
incorporate default risk and credit migration risk in their value-at-risk models. 
These proposals are designed to better reflect the risks arising from the more com-
plex, and less liquid, credit products that institutions now hold in their trading port-
folios. The intention is also to reduce the extent of regulatory capital arbitrage that 
currently exists between the banking and trading books. 

The January consultative paper that proposed enhancements to the Basel II 
framework would also strengthen supervisory guidance regarding Pillar 2, or the su-
pervisory review process of Basel II. Specifically, the proposed supervisory guidance 
would address firm-wide governance and risk management; capturing the risk of off- 
balance sheet exposures and securitization activities; and incentives to manage risk 
and returns over the long-term. 

More recently, following its meeting last week, the Basel Committee announced 
additional initiatives to strengthen capital in the banking system. These include in-
troducing standards to promote the buildup of capital buffers that can be drawn 
down in periods of stress, as well as a non-risk-based capital measure like our lever-
age ratio.6 Once the Basel Committee finalizes these and other changes to the Basel 
II framework, the OCC and other Federal banking agencies will jointly consider 
their adoption in the U.S. through the agencies’ notice and comment process. 
Enterprise Risk Management 

As previously noted, the recent market turmoil has highlighted the importance of 
a comprehensive firm-wide risk management program. The SSG report advised that 
striking the right balance between risk appetite and risk controls was a distin-
guishing factor among firms surveyed in its study. Additionally, the FSF report 
noted that, ‘‘Supervisors and regulators need to make sure that the risk manage-
ment and control framework within financial institutions keeps pace with the 
changes in instruments, markets and business models, and that firms do not engage 
in activities without having adequate controls.’’7 

Proper risk governance was a key focus of guidance that the OCC, the SEC, and 
other Federal banking regulators issued in January 2007 on complex finance activi-
ties.8 That guidance stressed the need for firms to have robust internal controls and 
risk management processes for complex structured finance transactions. The guid-
ance emphasized the importance of a strong corporate culture that includes and en-
courages mechanisms that allow business line and risk managers to elevate con-
cerns to appropriate levels of management and to ensure the timely resolution of 
those concerns. It also stressed the need to ensure appropriate due diligence at the 
front-end, before products are offered, to ensure that all risks have been appro-
priately considered and can be effectively identified, managed and controlled. At the 
OCC, approval of new or novel banking activities is predicated on the bank having 
sufficient risk management controls in place. 
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Assessing management’s ability to effectively identify, measure, monitor, and con-
trol risk across the firm and to conduct effective stress testing is a key focus of our 
examination strategies for large national banks this year. Stress tests are a critical 
tool for effective enterprise-wide risk assessments. Such tests can help identify con-
centrations and interconnected risks and determine the adequacy of capital and li-
quidity. As with most other issues, the success of a stress testing program depends 
importantly on the support and sponsorship provided by senior management. In 
banks where risk management functions did not perform well, stress testing typi-
cally was a mechanical exercise. Management viewed stress tests as more of a ‘‘re-
quirement’’ than an important risk management tool that could lead to internal dis-
cussions and debate about whether existing exposures constituted unacceptable 
risks. 

In addition, many stress tests failed to fully estimate the potential severity and 
duration of stress events and to identify and capture risks across the firm. Often, 
stress tests would focus on a single line of business and/or use only historical statis-
tical relationships. When designing a stress test, particularly after a prolonged pe-
riod of abundant liquidity, low credit spreads and low interest rates, it is important 
to probe for weaknesses in the portfolio that may not be evident from historically 
based stress exercises. Expert judgment can help define scenarios to address the 
likely breakdown in normal statistical relationships, as well as feedback loops, in 
a crisis. Such scenario-based stress tests, often dismissed as implausible by business 
unit personnel, allow firms to shock multiple market factors (e.g., interest rates 
credit spreads and commodity prices) simultaneously. Such stress tests are an im-
portant way to capture risks missed in traditional stress testing exercises, such as 
market liquidity risk and basis risk. 
OCC’s Supervision of Risk Management at Large National Banks 

Let me now turn to how we apply and incorporate our perspective on risk man-
agement into the supervision of large national banks. The OCC is responsible for 
supervising over 1,600 banks, including some of the largest in the world that offer 
a wide array of financial services and are engaged in millions of transactions every 
day. 

Pursuant to the provision of the Gramm Leach Bliley Act (GLBA), the OCC serves 
as the primary Federal banking regulator for activities conducted within the na-
tional bank charter and its subsidiaries, except for those activities where jurisdic-
tion has been expressly provided to another functional supervisor, such as the Secu-
rities and Exchange Commission (SEC), for certain broker-dealer activities. None-
theless, we work closely with the Federal Reserve Board, the SEC, and other appro-
priate regulators to help promote consistent and comprehensive supervision across 
the company. 

The foundation of the OCC’s supervisory efforts is our continuous, onsite presence 
of examiners at each of our 14 largest banking companies. These 14 banking compa-
nies account for approximately 89 percent of the assets held in all of the national 
banks under our supervision. The resident examiner teams are supplemented by 
subject matter specialists in our Policy Division and PhD economists from our Risk 
Analysis Division trained in quantitative finance. 

Our Large Bank program is organized with a national perspective. It is highly 
centralized and headquartered in Washington, and structured to promote consistent 
uniform coordination across institutions. The onsite teams at each or our 14 largest 
banks are led by an Examiner-In-Charge (EIC), who reports directly to the Deputy 
Comptrollers in our Large Bank Supervision Office in Washington, DC. The Large 
Bank Deputies are in ongoing communication with the EICs, in addition to holding 
monthly calls and quarterly face-to-face meetings with all EICs. To enhance our 
ability to identify risks and share best practices across the large bank population, 
we have established a program of examiner network groups in Large Banks. There 
are eight main network groups (Commercial Credit, Retail Credit, Mortgage Bank-
ing, Capital Markets, Asset Management, Information Technology, Operational Risk 
and Compliance) and numerous subgroups. These groups facilitate sharing of infor-
mation, concerns and policy application among examiners with specialized skills in 
these areas. The EICs and leadership teams of each of the network groups work 
closely with specialists in our Policy and Risk Analysis Divisions to promote con-
sistent application of supervisory standards and coordinated responses to emerging 
issues. 

All of this enables the OCC to maintain an on-going program of risk assessment, 
monitoring, and communication with bank management and directors. Nonetheless, 
given the volume and complexity of bank transactions, it is not feasible to review 
every transaction in each bank, or for that matter, every single product line or bank 
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activity. Accordingly, we focus on those products and services posing the greatest 
risk to the bank through risk-based supervision. 

Resident examiners apply risk-based supervision to a broad array of risks, includ-
ing credit, liquidity, market, compliance and operational risks. Supervisory activities 
are based upon supervisory strategies that are developed for each institution that 
are risk-based and focused on the more complex banking activities. Although each 
strategy is tailored to the risk profile of the individual institution, our strategy de-
velopment process is governed by supervisory objectives set forth annually in the 
OCC’s bank supervision operating plan. Through this operating plan, the OCC iden-
tifies key risks and issues that cut across the industry and promotes consistency in 
areas of concerns. With the operating plan as a guide, EICs develop detailed strate-
gies that will direct supervisory activities and resources for the coming year. Each 
strategy is reviewed by the appropriate Large Bank Deputy Comptroller. Our risk- 
based supervision is flexible, allowing strategies to be revised, as needed, to reflect 
the changing risk profile of the supervised institutions. We have a Quality Assur-
ance group within our Large Bank program that selects strategies to review as part 
of a supervisory program review to ensure reasonableness and quality supervision. 

Our supervisory goal is to ensure banks have sound risk governance processes 
commensurate with the nature of their risk-taking activities. Risk management sys-
tems must be sufficiently comprehensive to enable senior management to identify 
and effectively manage risk throughout the firm. Therefore, examinations of our 
largest banks focus on the overall integrity and effectiveness of risk management 
systems. 

The first step in risk-based supervision is to identify the most significant risks 
and then to determine whether a bank has systems and controls to identify and 
manage those risks. Next, we assess the integrity and effectiveness of risk manage-
ment systems, with appropriate validation through transaction testing. This is ac-
complished through our supervisory process which involves a combination of ongoing 
monitoring and targeted examinations. The purpose of our targeted examinations is 
to validate that risk management systems and processes are functioning as expected 
and do not present any significant supervisory concerns. Our supervisory conclu-
sions, including any risk management deficiencies, are communicated directly to 
bank senior management. Thus, not only is there ongoing evaluation, but there is 
also a process for timely and effective corrective action when needed. To the extent 
we identify concerns, we ‘‘drill down’’ to test additional transactions. 

These concerns are then highlighted for management and the Board as ‘‘Matters 
Requiring Attention’’ (‘‘MRAs’’) in supervisory communications. Often these MRAs 
are line of business specific, and can be corrected relatively easily in the normal 
course of business. However, a few MRAs address more global concerns such as en-
terprise risk management or company-wide information security. We also have a 
consolidated electronic system to monitor and report outstanding MRAs. Each MRA 
is assigned a due date and is followed-up by onsite staff at each bank. If these con-
cerns are not appropriately addressed within a reasonable period, we have a variety 
of tools with which to respond, ranging from informal supervisory actions directing 
corrective measures, to formal enforcement actions, to referrals to other regulators 
or law enforcement. 

Our supervision program includes targeted and on-going analysis of corporate gov-
ernance at our large national banks. This area encompasses a wide variety of super-
visory activities including: 

• Analysis and critique of materials presented to directors; 
• Review of board activities and organization; 
• Risk management and audit structures within the organization, including the 

independence of these structures; 
• Reviews of the charters, structure and minutes of significant decisionmaking 

committees in the bank; 
• Review of the vetting process for new and complex products and the robustness 

of new product controls; and 
• Analysis of the appropriateness and adequacy of management information pack-

ages used to measure and control risk. 
It is not uncommon to find weaknesses in structure, organization, or management 

information, which we address through MRAs and other supervisory processes de-
scribed above. But more significantly, at some of our institutions what appeared to 
be an appropriate governance structure was made less effective by a weak corporate 
culture, which discouraged credible challenge from risk managers and did not hold 
lines of business accountable for inappropriate actions. When the market disruption 
occurred in mid 2007, it became apparent that in some banks, risk management 
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9 See OCC Bulletin 2003–1, ‘‘Credit Card Lending: Account Management and Loss Allowance 
Guidance,’’ at http://www.occ.gov/ftp/bulletin/2003-1.doc. 

lacked support from executive management and the board to achieve the necessary 
stature within the organization, or otherwise did not exercise its authority to con-
strain business activities. At institutions where these issues occurred, we took 
strong supervisory actions, and we effected changes in personnel, organization and/ 
or processes. 

Just as we adjust our strategies for individual banks, we also make adjustments 
to our overall supervisory processes, as needed. And of course we are adjusting our 
supervisory processes to incorporate the lessons we have learned during this period 
of extreme financial distress. For example, recent strategy guidance prepared by our 
Large Bank network groups and issued by Large Bank senior management in-
creases our focus on: 

• Risk concentrations across the enterprise; 
• Refinancing risk arising from illiquidity in credit markets and changes in un-

derwriting standards that limit the ability of many borrowers to refinance debt 
as originally intended; 

• Collections, recovery and loss mitigation programs; 
• Decision modeling; 
• Liquidity contingency planning; 
• Allowance for loan and lease loss adequacy; 
• Capital buffers and stress assessments; and 
• Syndication and other distribution processes and warehouse/pipeline controls. 
Our supervisory activities at individual banks are often supplemented with hori-

zontal reviews of targeted areas across a group of banks. These horizontal reviews 
can help us to identify emerging risks that, while not posing a significant threat 
to any one institution could, if not corrected, pose more system-wide implications for 
the industry. For example, reviews of certain credit card account management prac-
tices several years ago revealed that as a result of competitive pressures, banks 
were reducing minimum payments required from credit card customers to the point 
where many consumers could simply continue to increase their outstanding balances 
over time with no meaningful reduction in principal. We were concerned that these 
competitive pressures could mask underlying deterioration in a borrower’s condition 
and could also result in consumers becoming over-extended. Because of the highly 
competitive nature of this business, we recognized that we needed to address this 
problem on a system-wide basis and as a result, worked with the other Federal 
banking agencies to issue the 2003 guidance on Credit Card Account Management 
Practices.9 

In addition to the aforementioned liquidity monitoring data we have begun col-
lecting, we have also initiated loan level data collection from our major banks for 
residential mortgages, home equity loans, large corporate credits, and credit card 
loans. This data is being used to enhance our horizontal risk assessments in these 
key segments and offers a tool for examiners to benchmark their individual institu-
tion against the industry. 

More recently, in early 2008 we began developing a work plan to benchmark our 
largest national banks against the risk management ‘‘best practices’’ raised in var-
ious reports issued by the President’s Working Group (PWG), SSG, FSF, and Basel 
Committee. OCC staff developed a template for our examining staff to collect infor-
mation to conduct this benchmarking exercise and we shared this with our col-
leagues at the PWG and SSG. In the interest of expanding the pool of firms and 
expediting the collection of risk management information, agency principals elected 
to use the SSG as the forum for undertaking the risk management assessment. In 
December 2008, a self-assessment template was sent to 23 globally active financial 
firms and the completed self-assessments are now in the process of being collected 
and shared among the participating agencies. These self-assessments will be supple-
mented with interviews at selected firms to discuss the status of addressing risk 
management deficiencies already identified and also probe for further information 
on emerging issues that may not yet be evident. 

To summarize, the goal of our supervision is to ensure that banks are managed 
in a safe and sound manner, to identify problems or weaknesses as early as possible 
and to obtain corrective action. Through our examinations and reviews, we have di-
rected banks to be more realistic in assessing their credit risks; to improve their 
valuation techniques for certain complex transactions; to raise capital as market op-
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portunities permit; to aggressively build loan loss reserves; and to correct various 
risk management weaknesses. 

As previously noted, we have a staff of specialists who provide on-going technical 
assistance to our onsite examination teams. Our Risk Analysis Division includes 40 
PhD economists and mathematicians who have strong backgrounds in statistical 
analysis and risk modeling. These individuals frequently participate in our risk 
management examinations to help evaluate the integrity and empirical soundness 
of banks’ risk models and the assumptions underlying those models. Our policy spe-
cialists assist by keeping abreast of emerging trends and issues within the industry 
and the supervisory community. Staffs from our CMR, Operational Risk, and Cap-
ital Policy units have been key participants and contributors to the ongoing work 
of the SSG, FSF, PWG and Basel Committee. 

In 2008, we established a Financial Markets Group within the agency and tasked 
them with the build-out of a market intelligence program. Their mission is to look 
around corners, to seek out early warning signs of emerging and/or systemic risk 
issues. This team is comprised of highly experienced bank examiners and subject 
matter specialists hired from the industry, and they spend considerable time meet-
ing with bank investors, bank counterparties, bank competitors, bank analysts, and 
other relevant stakeholders. Their work is discussed with members of the OCC’s 
senior management team on a bi-weekly basis, or more frequently when needed, and 
discussed in detail with the OCC’s National Risk Committee members, who rep-
resent all lines of bank supervision within the OCC, as well as our legal and eco-
nomics teams. 
Coordination with Other Supervisors 

Successful execution of our supervisory priorities requires an effective working re-
lationship with other supervisors, both domestically and internationally. The events 
of the past 18 months highlight the global nature of the problems we are facing and 
the need for global responses. 

The OCC has taken a significant leadership role in the interagency work under-
way to address risk management issues raised during this period of market turmoil. 
Comptroller Dugan is an active member of the PWG and also serves as the Chair 
of the Joint Forum. In that capacity, he has sponsored critical work streams to ad-
dress credit risk transfer, off-balance sheet activities and reliance on credit rating 
agencies. The Joint Forum work not only builds transparency about how large, fi-
nancial conglomerates manage critical aspects of risk management, but it also 
serves as a vehicle for identifying risk management ‘‘best practices.’’ 

Close coordination with our supervisory colleagues at the other banking agencies, 
as well as the securities agencies, has proven beneficial for all parties—firms, super-
visors and policymakers. One example where this is evident has been the coopera-
tive work among major market players and key regulators (the New York Federal 
Reserve Bank, the Federal Reserve Board, the OCC, the SEC, and other key global 
regulators) to strengthen the operational infrastructure and backroom processes 
used for various over-the-counter (OTC) derivative transactions. This is another ex-
ample where a collective effort was needed to address problems where there was not 
a clear incentive for any individual firm to take corrective action. As a result of 
these efforts, we have seen material improvements in the reduction of unconfirmed 
trades across all categories of OTC derivatives, with the most notable reduction in 
the area of credit derivatives, where the large dealers have reduced by over 90 per-
cent the backlog of credit derivatives confirmations that are outstanding by more 
than 30 days. 
GAO Report 

As I noted in my introduction, we received the GAO’s draft statement of findings 
on Friday night and, as requested, provided them with summary comments on those 
draft findings on Monday morning. Once we receive the GAO’s final report, we will 
give careful consideration to its findings and any recommendations therein for im-
provement in our supervisory processes. We will be happy to share our conclusions 
and responses with the Subcommittee. 

As I have described in my testimony, the OCC has a strong, centralized program 
for supervising the largest national banks. But clearly, the unprecedented global 
disruptions that we have witnessed across the credit and capital markets have re-
vealed risk management weaknesses across banking organizations that need to be 
fixed and we are taking steps to ensure this happens. In this regard, it is important 
to recognize that risk management systems are not static. These systems do and 
must evolve with changes in markets, business lines, and products. For example, 
improving and validating risk models is an ongoing exercise at our largest institu-
tions. Therefore it should not be surprising that we routinely have outstanding 
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MRAs that direct bank management to make improvements or changes to their risk 
models and risk management practices. This is an area where we continuously 
probe to look for areas of improvement and best practices. As I described earlier, 
we have systems in place to monitor and track these MRAs and, when we determine 
that the bank is not making sufficient progress to address our concerns, we can and 
do take more forceful action. However, unless we believe the model deficiency is so 
severe as to undermine the bank’s safety and soundness, we will allow the bank to 
continue to use the model as it makes necessary refinements or adjustments. Given 
the iterative process of testing and validating risk models, it simply is not realistic 
to suggest that a bank suspend its operations or business whenever it needs to 
make enhancements to those processes. 

One of the GAO’s major findings is that institutions failed to adequately test for 
the effects of a severe economic downturn scenario. As I have discussed, we agree 
that the events of the past 18 months have underscored the need for improved and 
more robust stress testing. Banks’ stress tests need to more fully incorporate poten-
tial interconnection risks across products, business lines and markets, and evaluate 
such exposures under extreme tail-events. The OCC was actively involved in devel-
oping the January 2009 report issued by the Basel Committee cited by the GAO. 
Indeed, many of the findings and recommendations in that report were drawn from 
our findings and work in our large banking institutions. We will be working with 
these institutions to ensure that they incorporate those recommendations into their 
stress testing processes. 

Conclusion 
The events of the past 18 months have highlighted and reinforced the need for 

effective risk management programs and revealed areas where improvements are 
needed. I believe the OCC and the banking industry are taking appropriate steps 
to implement needed changes. I also believe that these events have demonstrated 
the strength of the OCC’s large bank supervision program. Throughout the recent 
market turmoil, our resident examination staffs at the largest institutions have had 
daily contact with the business and risk managers of those institutions’ funding, 
trading, and lending areas to enable close monitoring of market conditions, deal flow 
and funding availability. Their insights and on-the-ground market intelligence have 
been critical in helping to assess appropriate policy and supervisory responses as 
market events have continued to unfold. Indeed, I believe that the OCC’s large bank 
supervision program, with its centralized oversight from Washington D.C., and high-
ly experienced resident teams of bank examiners and risk specialists, is the most 
effective means of supervising large, globally active financial firms. 

Statement Required by 12 U.S.C. § 250: The views expressed herein are those of 
the Office of the Comptroller of the Currency and do not necessarily represent the 
views of the President. 

PREPARED STATEMENT OF SCOTT M. POLAKOFF 
ACTING DIRECTOR, OFFICE OF THRIFT SUPERVISION 

MARCH 18, 2009 

I. Introduction 
Good afternoon Chairman Reed, Ranking Member Bunning and members of the 

Subcommittee. Thank you for inviting me to testify on behalf of the Office of Thrift 
Supervision (OTS) on how the Federal financial regulators conduct oversight of risk 
management. I appreciate the opportunity to familiarize the Subcommittee with 
several critical risk management areas and how OTS has revised its supervisory 
oversight based on lessons learned. I also appreciate the opportunity to comment on 
the state of risk management in the financial services industry and OTS’s rec-
ommendations for improving regulatory oversight and cooperation. 

In my testimony, I will discuss critical risk management areas that led to the fail-
ure or near-failure of an array of financial institutions. I will provide examples of 
the lessons learned and the actions that OTS has taken to revise industry and ex-
aminer guidance to ensure effective and efficient regulation. I will also describe risk 
management areas that warrant close supervision and provide OTS’s perspective on 
how to proceed. My discussion will focus on five primary risk areas that played roles 
in the economic crisis: concentration risk, liquidity risk, capital adequacy, loan loss 
provisioning and fair value accounting. 

VerDate Nov 24 2008 14:09 Nov 19, 2009 Jkt 000000 PO 00000 Frm 00083 Fmt 6633 Sfmt 6621 S:\DOCS\52966.TXT SHERYL



80 

II. Overview of OTS-regulated Entities 
I would like to begin with an overview of the thrift industry. At the end of 2008, 

OTS supervised 810 savings associations with total assets of $1.2 trillion and 463 
holding company enterprises with approximately $6.1 trillion in U.S. domiciled con-
solidated assets. The majority of savings associations (97.2 percent) exceed well cap-
italized regulatory standards with combined assets that represent 95.3 percent of 
industry aggregate assets. 

Recent increases in problem assets have resulted primarily from the housing mar-
ket downturn and rising unemployment. In December 2008, troubled assets (noncur-
rent loans and repossessed assets) rose to 2.52 percent of assets, up from 1.66 per-
cent a year ago. The current level of troubled assets is the highest since the early 
1990s, when it reached 3.74 percent; however, the composition is quite different. 
While one- to four-family mortgage loans are traditionally lower-risk, they currently 
account for about 72 percent of the thrift industry’s troubled assets. Economic prob-
lems are spreading to commercial real estate (nonresidential mortgage, multifamily 
and construction loans), which now account for 20 percent of the troubled assets. 
In contrast, 68 percent of troubled assets in 1990 were commercial real estate loans. 
One- to four-family mortgages accounted for 23 percent of troubled assets. 

The prominence of residential mortgage loans among troubled assets requires a 
strong commitment to effective loan modification programs. OTS is collaborating 
with the Office of the Comptroller of the Currency to produce a quarterly Mortgage 
Metrics Report that analyzes performance data of first-lien residential mortgage 
loans serviced by federally regulated savings associations and national banks. The 
agencies are finalizing the report for the fourth quarter of 2008. The goal is to pro-
vide a comprehensive picture of mortgage servicing activities of the industry’s larg-
est mortgage servicers. This report includes data on mortgage delinquency rates, 
home retention actions and foreclosures. The fourth quarter report will include 
granular information to measure the effectiveness of loan modifications and new 
data on the affordability and sustainability of loan modifications. 

Preliminary analysis from the fourth quarter Mortgage Metrics Report indicates 
that credit quality continues to deteriorate, resulting in increased delinquencies and 
early payment defaults. However, home retention efforts, including loan modifica-
tions and payment plans, continue to increase. The fourth quarter report analyzes 
modifications based on four categories of payment modification. The two categories 
that lower the borrower’s monthly payment are the most successful in improving af-
fordability and sustainability. Servicers have increased use of these types of loan 
modifications, which is leading to fewer foreclosures. 

The number of problem thrifts has risen over the past year. OTS defines problem 
institutions as those with the two lowest composite safety-and-soundness exam rat-
ings of ‘‘4’’ or ‘‘5.’’ There were 26 problem thrifts representing 3.2 percent of all 
thrifts at the end of the year. This is more than double from year-end 2007, when 
OTS reported 11 problem institutions. One common measurement of capital 
strength in an unstable economic period is the ratio of tangible common equity cap-
ital to tangible assets. The ratio is stable for savings associations, measuring 7.61 
percent at the end of 2008. This measurement remains close to the 9-year average 
of 7.70 percent. 

Focusing attention on core earnings is another method to assess the strength of 
insured depository institutions while eliminating volatile items. Core earnings meas-
ures exclude one-time events such as branch sale gains or acquisition charges. They 
also exclude charges for provisions for loan losses, which is a major reason for the 
losses by savings associations. The thrift industry’s operating earnings remained 
stable and measured 1.39 percent of average assets in 2008. This is consistent with 
operating earnings of 1.37 percent and 1.34 percent for 2007 and 2006, respectively. 
Although a focus remains on problem banks and the deteriorating mortgage market, 
the vast majority of insured financial institutions maintain solid capital, sufficient 
loan loss reserves, stable operating earnings and effective risk management. 
III. Critical Risk Areas 

OTS has learned multiple lessons during this economic cycle and has used this 
knowledge to refine and improve its regulatory program. The agency conducts inde-
pendent internal failed bank reviews for savings associations placed in receivership 
and generates a series of recommended actions to supplement and improve its regu-
latory oversight. Upon finalizing each review, senior managers distribute internal 
guidance identifying lessons learned to improve examiners’ focus on critical risk 
management areas. OTS also committed to implementing the recommendations de-
rived from the Material Loss Review reports from the Office of the Inspector Gen-
eral. The agency has made substantial progress in implementing recommended ac-
tions to improve regulatory oversight. 
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The OTS closely monitors—in some cases participates in—and responds to risk 
management recommendations by the Senior Supervisors Group report on Risk 
Management Practices, the Financial Stability Forum’s report on enhancing market 
and institutional resilience, the Basel Joint Forum’s report on the identification and 
management of risk concentrations, and the Government Accountability Office re-
port on regulatory oversight of risk management systems. The agency reviews these 
reports and integrates their findings when revising regulatory guidance and exam-
ination programs. OTS participated on the Joint Forum working group that pro-
duced the report on risk concentrations. Several of the report’s recommendations de-
rive from OTS’s expertise in supervising or regulating financial institutions ranging 
from community banks to international conglomerates. All of the Federal banking 
agencies are members of the international Basel Committee on Banking Super-
vision, which comprises banking supervisors worldwide. The Basel Committee on 
Banking Supervision provides an international forum to collaborate and improve the 
quality of bank supervision. 

Managing compliance with consumer protection laws is also a critical element of 
effective enterprise risk management and is a focus of OTS’s supervisory oversight 
of risk management. OTS requires sound compliance risk management programs in 
all savings associations. Excessive compliance risk can harm consumers, diminish 
a savings association’s reputation, reduce its franchise value and limit its business 
opportunities. It can also expose a financial institution to supervisory enforcement 
action and litigation. 

OTS expects the sophistication of a savings association’s risk management pro-
gram to be appropriate for the size and complexity of the financial institution. OTS 
places responsibility on a financial institution’s Board of Directors for under-
standing, prescribing limits on and monitoring all risk areas. Traditionally, financial 
institutions have managed their operations by organizational unit or legal entity 
rather than from a holistic, enterprise-wide risk management perspective. However, 
financial institutions are shifting their focus toward enterprise-wide risk manage-
ment structures. This transition from a silo-based risk management function to hori-
zontal risk management across business lines is an appropriate evolution. One of 
the lessons of the current crisis and a key recommendation of each of the risk man-
agement reports mentioned above is that financial institutions must be aware of 
how risk concentrations and business activities interrelate throughout the organiza-
tion. Regulators, in turn, must identify weaknesses in enterprise risk management 
and ensure that boards of directors take prompt action to correct the deficiencies. 

OTS communicates refinements in its supervisory program to examiners, Chief 
Executive Officers, Board members and industry groups through examination hand-
books, official correspondence, outreach meetings, and other internal and external 
issuances. Based on the knowledge we have gained through horizontal reviews of 
OTS-regulated financial institutions, cooperation with domestic and international fi-
nancial regulators, routine examination and supervision of savings associations and 
their holding companies, and failed bank reviews, the agency has identified several 
key risk management areas for discussion. 
Concentration Risk 

Poorly managed concentration risk contributed significantly to the deterioration 
in performance of several OTS-regulated problem banks. Concentrations are groups 
of assets or liabilities that have similar characteristics and expose a financial insti-
tution to one or more closely related risks. OTS defines a concentration as an asset, 
liability, or off-balance sheet exposure that exceeds 25 percent of the association’s 
core capital, plus allowances for loan and lease losses. The agency encourages its 
examiners to use discretion in identifying higher-risk assets or liabilities that may 
not meet this threshold, but still pose a concentration risk. OTS also encourages fi-
nancial institutions’ Boards of Directors to approve limits and monitor concentra-
tions based on their exposure relative to Tier 1 capital and allowances for loan and 
lease losses. 

Concentrations pose risk because the same economic, political, geographic, or 
other factors can negatively affect the entire group of assets or liabilities. The finan-
cial industry and the regulatory community have learned a valuable lesson about 
the risk exposure of asset, liability and off-balance sheet concentrations. Institutions 
with concentrations need to manage the risk of individual assets or liabilities, as 
well as the risk of the whole group. For example, an institution may have a portfolio 
of prudently underwritten loans located in a single geographic location. The geo-
graphic concentration exposes otherwise prudent loans to the risk of loss because 
a single regional economic event can expose the entire portfolio to losses. If the in-
stitution does not appropriately manage its geographic lending activity through size, 
sector and counterparty limits, then it has heightened risk exposure. Management 
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should regularly evaluate the degree of correlation between related assets or liabil-
ities, and establish internal guidelines and concentration limits that control the in-
stitution’s risk exposure. 

The Basel Committee on Banking Supervision Joint Forum’s paper on concentra-
tion risk surveyed and summarized concentration risk management among financial 
conglomerates. While its focus was on financial conglomerates, the principles of con-
centration risk it identified are applicable to all financial institutions. It suggests 
that concentration risk has three elements. The first element of concentration risk 
is materiality. Financial institutions must identify whether the risk concentration 
can produce losses that threaten their health or ability to maintain their core oper-
ations. They must also determine whether an interruption in the concentrated busi-
ness activity would lead to a material change in their risk profile. The second ele-
ment is the identification of single, or closely related, drivers of risk that may affect 
each part of the institution differently. Effective risk management requires that the 
impact of these drivers be integrated into any analysis to assess the overall risk ex-
posure of the institution. The third element is that risk concentrations arise not just 
in assets, but also in liabilities, off-balance sheet items, or through the execution 
or processing of transactions. 

OTS captures each of these elements in its supervisory program and requires ex-
aminers to document concentrations of assets, liabilities and off-balance sheet activ-
ity in each comprehensive examination report. The agency is acutely aware of the 
risk that a concentration can pose to an institution, whether the concentration 
arises from a business strategy, a product type, or a funding program. OTS guide-
lines recommend establishing limits based on a ratio of the asset, liability, or off- 
balance sheet item to core capital and allowances for loan and lease losses. In many 
cases, OTS places limitations on the amount of assets, liabilities, or other activities 
that expose the institution to concentration risk. Firms should also have additional 
capital as a buffer against the larger loss potential that a concentration can present. 
The agency also has expectations that savings associations with high concentration 
risk establish robust risk management practices to identify, measure, monitor and 
control the risk. 

A key concentration risk that OTS identified in the current crisis is the risk expo-
sure of warehouse and pipeline loans in financial institutions that engage in an 
originate-to-sell business model during stressful market events. In response, OTS 
updated its one- to four-family real estate lending examination handbook in Sep-
tember 2008. The agency also distributed a letter to Chief Executive Officers out-
lining revised recommendations for monitoring and managing the level of pipeline, 
warehouse and credit-enhancing repurchase exposure for mortgage loans originated 
for sale to nongovernment sponsored purchasers. In the letter, OTS states that any 
concentration that exceeds 100 percent of Tier 1 capital will receive closer super-
visory review. This revised guidance was in response to the lessons learned from 
recent bank failures and a horizontal review of all OTS institutions to assess the 
examination and supervision of mortgage banking activity. 

Another example of the regulatory expectations for concentration risk manage-
ment is the 2006 guidance on managing commercial real estate concentration risk. 
The guidance applied to savings associations actively engaged in commercial real es-
tate (CRE) lending, especially those that are entering or rapidly expanding CRE 
lending. The guidance states that institutions should perform a self-assessment of 
exposure to concentration risk. They should continually monitor potential risk expo-
sure and report identified concentration risk to senior management and the board 
of directors. The guidance also recommends implementing risk management policies 
and procedures to monitor and manage concentration risk based on the size of the 
portfolio and the level and nature of concentrations. 

The OTS expects savings associations to continually assess and manage con-
centration risk. OTS conducts quarterly monitoring of savings associations’ invest-
ments to determine compliance with portfolio limitations and to assess each associa-
tion’s exposure to concentration risk. An institution should hold capital commensu-
rate with the level and nature of its risk exposure. Accordingly, savings associations 
with mortgage banking or commercial real estate concentration exposure should as-
sess the credit risk, operational risk and concentration risk of those business activi-
ties. In assessing the adequacy of an institution’s capital, OTS also considers man-
agement expertise, historical performance, underwriting standards, risk manage-
ment practices and market conditions. 

By the nature of the thrift charter, savings associations are required to hold a 
concentration in real estate mortgage or consumer lending-related assets. OTS-regu-
lated savings associations are subject to two distinct statutory restrictions on their 
assets, which contribute to this inherent concentration in mortgage lending. The 
first is a requirement that thrifts hold 65 percent of their assets in qualified thrift 
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investments. This ensures that thrifts maintain a focus on mortgage and retail con-
sumer lending activities. The second set of restrictions includes limitations on the 
ability of savings associations to engage in specific lending activities, including con-
sumer, commercial and small business lending. 

Although there is merit for maintaining restrictions to ensure that savings asso-
ciations focus on mortgage and retail consumer and community lending activities 
consistent with the purpose of the thrift charter, certain asset restrictions contradict 
the purpose of the charter and compromise safety and soundness. For example, sav-
ings associations have no limits on credit card lending, an unsecured lending activ-
ity, but are limited to 35 percent of their assets in secured consumer lending activi-
ties. This has the clearly unintended effect of promoting unsecured consumer lend-
ing activities over secured consumer lending. Similarly, the existing 20 percent of 
assets limit on small business lending discourages thrifts from pursuing business 
activities that could diversify their lending operations and credit risk. 

The OTS has offered several legislative proposals to address these shortcomings, 
while maintaining the thrift charter’s focus on consumer and community lending. 
These increases would strengthen OTS-regulated institutions by further diversifying 
their business lines and would increase the availability of credit in local commu-
nities. Small business lending is a key to economic growth and recovery, particularly 
in low- and moderate-income areas. 

Liquidity Risk 
Another risk management area that requires additional focus is liquidity risk. 

OTS and the other U.S. banking agencies published interagency guidance that re-
quired institutions to develop a comprehensive liquidity risk management program. 
As articulated in this interagency guidance, a sound liquidity risk management pro-
gram includes clearly written policies, well-defined responsibilities, strong manage-
ment information systems, sound forecasting and analysis, thoughtful contingency 
planning, scenario analyses, and diversification and management of funding sources. 

Recent events illustrate that liquidity risk management at many insured deposi-
tory institutions needs improvement to comply with this guidance. Deficiencies in-
clude insufficient holdings of liquid assets, funding risky or illiquid asset portfolios 
with potentially volatile short-term liabilities, insufficient cash-flow projections and 
a lack of viable contingency funding plans. The current crisis also identified areas 
where it is necessary to strengthen supervisory guidance and oversight. In mid 
2007, the secondary mortgage markets began showing signs of stress as investor ap-
petite for non-conforming mortgages greatly diminished. Many large institutions 
that relied on the originate-to-distribute model were trapped by the speed and mag-
nitude of market liquidity evaporation. As the size of their mortgage warehouse 
ballooned, lenders and depositors became increasingly concerned about the financial 
health and long-term viability of these organizations. Those institutions that had a 
strong contingency funding strategy were able to find temporary relief until they 
could develop longer-term solutions. 

OTS is working with the other U.S. banking agencies to issue updated inter-
agency guidance on funding liquidity risk management. The revised guidance will 
incorporate the recent lessons learned and the liquidity guidance issued by the 
Basel Committee on Banking Supervision. As part of this guidance, the agencies 
will reiterate the need for diversified funding sources, stress testing and an 
unencumbered cushion of highly liquid assets that are readily available and are not 
pledged to payment systems or clearing houses. This increased emphasis on high- 
quality liquid assets is important because many firms had a misconception about 
the extent to which decreases in market and funding liquidity are mutually rein-
forcing. As market liquidity erodes, so does the availability of funding. The regu-
latory agencies plan to release the revised guidance with a notice for public com-
ment the first half of 2009. 

OTS is also strengthening its examination and supervision of savings associations 
with high-risk business models or reliance on volatile funding sources. In some 
cases, OTS is obtaining daily liquidity monitoring reports from financial institutions 
to identify cash in-flows and out-flows and the availability of unpledged collateral. 
We are also stressing the need for institutions to test the actual availability of lines 
of credit and to work actively with their respective Federal Home Loan Banks to 
ensure sufficient borrowing capacity. OTS is also conducting a review of liquidity 
risk management to identify best practices and issue guidance to savings associa-
tions. The agency is using the review to develop additional liquidity metrics as a 
tool for examiners to use to identify institutions with developing liquidity problems. 
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Capital Adequacy 
OTS and the other Federal banking agencies agree that capital adequacy is a cen-

tral component of safe and sound banking. Capital absorbs losses, promotes public 
confidence and provides protection to the deposit insurance fund. It provides a fi-
nancial cushion for a financial institution to continue operating during adverse 
events. OTS has learned important lessons about how the capital adequacy rules 
work in a broad economic downturn and when financial systems are stressed pri-
marily because of systemic events, including the deterioration in values of entire 
asset classes. 

This crisis underscores the critical importance of prudent underwriting for every 
loan. The risk of home loans varies depending upon factors, such as the loan-to- 
value, borrower creditworthiness, loan terms and other underwriting factors. Yet the 
risk-based capital requirements do not adequately address the varying levels of risk 
in different types of home loans. The existing risk-based capital rules treat almost 
all home loans as having similar risk and assign most of them a 50 percent risk 
weight, which effectively requires $4 of capital for every $100 dollars of asset value. 
A more sensitive risk-based capital framework with meaningful risk drivers should 
encourage Federal depositories to make fewer higher-risk mortgage loans, or to sup-
port higher-risk lending activity with a more realistic capital cushion. 

Among the capital tools available to a supervisor in an environment of financial 
stress is the early intervention authority under Section 38 of the Federal Deposit 
Insurance Act, known as Prompt Corrective Action (PCA). The purpose of PCA stat-
utory authority was to require and enable supervisory intervention before an insti-
tution becomes critically undercapitalized. PCA is triggered by an institution’s cap-
ital category, as defined in 12 USC § 1831o and 12 CFR Part 565. Depending on 
an institution’s PCA capital category, the statute automatically imposes certain re-
strictions and actions. The restrictions begin once an institution falls below the well- 
capitalized category. In addition to the automatic restrictions, there are other discre-
tionary PCA actions. The expectation is that banking agencies must apply progres-
sively significant restrictions on operations as an institution’s capital category de-
clines. 

To be effective, supervisory intervention must be timely when an institution is ex-
periencing a rapid and severe deterioration in its financial condition. However, be-
cause PCA is linked to declining capital categories, we have learned that its utility 
is limited in a liquidity crisis, particularly when the crisis is widespread. We have 
witnessed severe and rapid declines in the financial condition of well or adequately 
capitalized institutions that were precipitated by an inability to meet rapid, sus-
tained deposit outflows or other cash and collateral demands. In the current crisis, 
PCA has not been an effective supervisory tool because its triggers for supervisory 
action are capital-driven. Extraordinary liquidity demands typically do not produce 
the gradual erosion of capital envisioned by PCA. It is possible to modernize the 
PCA framework to link the PCA system to other risk areas. 

Liquidity and funding problems can stem from a lack of investor confidence in an 
institution’s financial condition. In the current environment, this may also stem 
from a lack of confidence in balance sheets of financial institutions and a belief that 
there is insufficient transparency. While institutions report well-capitalized ratios, 
investors are questioning the value of those ratios under extreme financial stress 
when it is difficult to value assets. Some have also questioned the quantity and 
quality of capital and the validity of capital buffers in stressful periods. The eco-
nomic crisis demonstrates the interrelationship of portfolio risk, liquidity, risk-based 
capital rules and PCA. The Agencies will continue to review our rules in light of 
these lessons learned. 

OTS and the other Federal banking agencies finalized the Basel II advanced cap-
ital adequacy rules, which establish a capital requirement that increases proportion-
ally with loan risk. The advanced rules are mandatory only for the largest financial 
institutions in the United States, in part due to the complexity of measuring risk 
and assigning commensurate capital requirements, often requiring a models-based 
approach. Due to this complexity, implementation of the advanced Basel II rules 
will take several years. 

The Agencies have also developed a proposal for a standardized risk-based capital 
adequacy framework that is simpler than the advanced rule, yet more risk sensitive 
than the existing framework for home mortgages. If this voluntary framework is fi-
nalized in its current form, no one knows how many institutions would adopt it, but 
most of the banking industry would likely not choose it. The Agencies proposed 
these new standardized rules in 2008, but based on recent lessons learned, the pro-
posal needs further improvement. OTS supports expanding the risk-based capital re-
finements in the proposed rule and extending capital modernization to all Federal 
depositories. 
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In designing the Basel II capital adequacy framework, the Basel Committee in-
tended for Basel II to be a ‘‘living framework.’’ As part of its strategic response to 
address weaknesses revealed by the financial market crisis, the Basel Committee 
has reviewed the Basel II capital adequacy framework and has developed and pub-
lished for comment a series of proposed enhancements to strengthen the framework. 
The Basel Committee has also just announced it is developing a combination of 
measures to strengthen the level of capital in the banking system to increase resil-
ience to future episodes of economic stress. It plans to introduce standards to in-
crease capital buffers for stress events and to strengthen the quality of bank capital. 
The Committee also announced that it would review the regulatory minimum level 
of capital to arrive at a higher level than the current Basel II framework. OTS and 
the other Agencies continue our work with other Basel Committee members to 
evaluate the financial crisis and refine our rules. 

Loan Loss Provision 
Another area that deserves attention because of the rapid deterioration in credit 

quality is the adequacy of allowances for loan and lease losses (ALLL). Economic 
weakness and uncertainty of the timing of the economic recovery require elevated 
levels of loan loss reserves. Savings associations responded to this environment and 
outlook by significantly bolstering their ALLL. In the fourth quarter, savings asso-
ciations added $8.7 billion to loan loss provisions, bringing the total additions to a 
record $38.7 billion for the year. These substantial loan loss provisions increased the 
ratio of loss reserves to total loans and leases 63 percent, from 1.10 percent 1 year 
ago to 1.79 percent at the end of 2008. 

Because financial institutions build loan loss reserves through charges to earn-
ings, these substantial loss provision expenses are driving industry net losses. The 
large provision for losses in the fourth quarter resulted in a net loss of $3 billion, 
or an annualized return on average assets (ROA) of negative 1.02 percent. The 
record annual provision drove the industry’s loss to a record for all of 2008 of $13.4 
billion, or an ROA of negative 1.00 percent. Loss provisioning will continue to 
dampen industry earnings until home prices stabilize, job market losses slow and 
the employment outlook improves. 

On September 30, 2008, OTS issued guidance to its examiners and other super-
vision staff members about the allowance for loan losses. The purpose of the guid-
ance was to highlight best practices for savings associations. This guidance dis-
cussed inflection points, or periods of increasing or decreasing losses, the use of lag-
ging data when loss rates change quickly, and validation methods that rely on lead-
ing data rather than historical loss experience. 

Institutions rely on the 2006 interagency guidance, ‘‘Interagency Policy Statement 
on the Allowance for Loan and Lease Losses and supplemental Questions and An-
swers on Accounting for Loan and Lease Losses,’’ to manage loan loss provisions. 
This guidance uses the Generally Accepted Accounting Principles’ incurred loss 
model for assessing losses and establishing reserves. When there is a significant eco-
nomic downturn following an extended period of positive economic performance, the 
incurred loss model may result in insufficient loan loss allowances and the need for 
substantial increases. OTS supports refining the current accounting model to one 
based on expected credit losses for the life of the loan. An expected loss model will 
result in more robust allowances throughout the credit cycle to absorb all expected 
charge-offs as they occur over the life of the loan, without regard to the economic 
environment. The expected loss model would not eliminate pro-cyclicality, but it 
would allow for earlier recognition of loan losses. 
Fair Value Accounting 

Many have blamed the current economic crisis on the use of ‘‘mark-to-market’’ ac-
counting. Some assert that this accounting model contributes to pro-cyclicality or a 
downward spiral in asset prices. The theory is that as financial institutions write 
down assets to current market values in an illiquid market, those losses reduce reg-
ulatory capital. In order to increase regulatory capital ratios, those institutions de- 
leverage by selling assets into stressed, illiquid markets. This triggers a cycle of ad-
ditional sales at depressed prices and results in further write-downs by institutions 
holding similar assets. 

The term ‘‘mark-to-market’’ can be misleading. Thrifts carry less than 5 percent 
of their assets at market value, with gains and losses recognized in earnings and 
regulatory capital. These include trading assets, derivatives and financial instru-
ments for which the thrift has voluntarily elected the fair-value option. We believe 
it is appropriate to report these assets at fair value because financial institutions 
manage them, or should manage them, on a fair-value basis. 
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Fair value accounting requires the recognition in earnings and regulatory capital 
of significant declines in the fair value of investment securities, including mortgage 
backed securities. Fair value determinations are more challenging when the mar-
kets are illiquid. Financial institutions find it difficult to determine fair value be-
cause there is a lack of trades of identical or similar securities. The result is that 
institutions must rely on models and assumptions to estimate fair value. The OTS 
supports disclosure of the assumptions used to estimate fair value. Increased trans-
parency would improve confidence in the fair value adjustment. 

The Securities and Exchange Commission (SEC), in its Report and Recommenda-
tions Pursuant to Section 133 of the Emergency Economic Stabilization Act of 2008: 
Study on Mark-To-Market Accounting, stated that fair value accounting did not play 
a meaningful role in bank failures in 2008. The SEC staff concluded that U.S. bank 
failures resulted from growing probable credit losses, concerns about asset quality 
and, in certain cases, eroding lender and investor confidence. The report also con-
cluded that for the failed banks that did recognize sizable fair-value losses, the re-
porting of these losses was not the reason the bank failed. 

OTS believes that refining fair value accounting is a better approach than sus-
pending it. It is possible to improve the accounting standards to respond to both 
those who insist fair value accounting should continue and those that call for its 
suspension. 

The most significant fair value issue facing savings associations relates to non-
trading investment securities. Non-trading investment securities are those the insti-
tution designates as available-for-sale or held-to-maturity. The concept of ‘‘other- 
than-temporary impairment’’ (or OTTI) is the primary area of concern. Accounting 
standards call for different impairment (loss) recognition models, based on whether 
an asset is a loan or a security. Loan impairment reflects only credit losses. The 
measure of impairment of debt securities is fair value. In the current market, fair 
value can include recognition of significant additional losses because of illiquidity 
and other non-credit losses that may be temporary. This discrepancy, although 
largely overlooked in the past, is at the center of the debate about fair value ac-
counting because the non-credit components of fair value losses in some cases rep-
resent the majority of the loss amount. 

OTS supports an alternative to the current mark-to-market accounting model that 
is gaining recognition through recent roundtable discussions on accounting stand-
ards. The Center for Audit Quality recommended this alternative approach to the 
SEC in its November 13, 2008 letter responding to the SEC’s study of mark-to-mar-
ket accounting. The proposed alternative would identify and clarify the components 
of fair value and improve the application and practice of the fair value accounting 
standards. Fair value estimates incorporate numerous observable data, such as the 
credit worthiness and paying capacity of the debtor, changes in interest rates and 
the volume of market liquidity. 

Under the proposed alternative accounting treatment, financial institutions would 
continue to report impaired investment securities at fair value. They would separate 
impairment losses into two components: credit and non-credit. They would continue 
to report the credit component as a reduction of earnings, but they would report the 
noncredit component as a direct reduction of equity. The significant result of this 
alternative accounting treatment is that only the credit loss portion would imme-
diately reduce regulatory capital. It would also mitigate the effects of temporary 
market volatility on earnings. The non-credit component would result in a direct re-
duction in equity, but would not reduce earnings or regulatory capital unless the 
institution sells the security and realizes the loss. The credit component consists of 
probable declines in expected cash-flows. These declines represent a loss of contrac-
tual or estimated cash-flows anticipated by an investor, and should reduce earnings 
and regulatory capital immediately. 

OTS believes that this recommendation to recognize the credit loss component of 
the OTTI impairment through earnings improves the application of the fair value 
accounting standards. This improvement in the accounting standards will align the 
recognition of impairment for loans and securities more closely. Financial institu-
tions already record an allowance for loan loss based only on the credit impairment. 
Because many investment securities held by financial institutions are mortgage- or 
asset-backed securities, it is reasonable to use a similar model to recognize losses 
on debt securities. 

Investor panic to sell certain investments immediately rather than take a longer- 
term view of their underlying value has exacerbated current market conditions. The 
desire to stop the decline in fair value fuels these sales because of the current OTTI 
accounting requirements. Bifurcation of the fair value components will permit inves-
tors to take a longer-term view of investments, by only recognizing declines in ex-
pected cash-flows in earnings. Other components of fair value adjustments will be 
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reported in a separate section of equity. When markets return to normalized activ-
ity, financial institutions can recover these components. 
IV. Regulatory Restructuring 

Lessons learned on risk management are helping to guide OTS’s position on regu-
latory restructuring. The events of the past several years have reinforced the need 
for a review of the framework for the regulatory oversight of financial services firms 
of all types. The importance of ensuring consistent regulation for similar products 
regardless of the issuer or originator has become evident, whether the product is 
a mortgage loan or a complex commercial instrument. One of the goals of creating 
a new framework should be to ensure scrutiny of all bank products, services and 
activities. There should be consistent regulation and supervision of every entity that 
provides bank-like products, services and activities, whether or not it is an insured 
depository institution. The ‘‘shadow bank system,’’ where bank or bank-like products 
are offered by nonbanks, should be subject to the same rigorous standards as banks. 

As one element of regulatory modernization, OTS recommends subjecting un-
evenly regulated or under-regulated mortgage brokers and independent mortgage 
companies to the same regulatory, supervisory and enforcement regime as insured 
institutions offering the same products. 

Another important element in regulatory modernization is establishing a systemic 
risk regulator. OTS endorses establishing a systemic risk regulator with broad regu-
latory and monitoring authority of companies whose failure or activities could pose 
a risk to financial stability. Such a regulator should be able to access funds, which 
would present options to resolve problems at these institutions. The systemic risk 
regulator should have the ability and the responsibility for monitoring all data 
about markets and companies, including, but not limited to, companies involved in 
banking, securities and insurance. 
V. Conclusion 

Effective enterprise risk management, commensurate with the size and com-
plexity of a financial institution’s operations, is paramount. The lessons learned 
from this economic cycle support this conclusion. A holistic approach to identifying, 
assessing and managing risk is relevant not only for financial institutions, but also 
for the regulatory environment. The interdependency of each risk area warrants a 
comprehensive solution from financial institutions and the agencies that regulate 
them. 

Thank you, Mr. Chairman, Ranking Member Bunning and members of the Sub-
committee for the opportunity to testify on risk management and the steps that OTS 
is taking to adjust its examinations based on the lessons learned during the eco-
nomic crisis. 

Concentration risk, liquidity risk, capital adequacy, allowances for loan and lease 
losses and fair value accounting are critical areas where risk management defi-
ciencies contributed to the recent turmoil. OTS is committed to refining and improv-
ing its oversight to ensure that financial institutions adopt stronger risk manage-
ment programs. 

PREPARED STATEMENT OF ERIK SIRRI 
DIRECTOR, DIVISION OF TRADING AND MARKETS, 

SECURITIES AND EXCHANGE COMMISSION 

MARCH 18, 2009 

Chairman Reed, Ranking Member Bunning, and Members of the Subcommittee: 
I am pleased to have the opportunity today to testify concerning the insights 

gained from the SEC’s long history of regulating the financial responsibility of 
broker-dealers and protecting customer funds and securities. 

The turmoil in the global financial system is unprecedented and has tested not 
only the resiliency of financial institutions, but also the assumptions underpinning 
many financial regulatory programs. I have testified previously that the deteriora-
tion in mortgages spread to the capital markets through securitization, and to re-
lated derivative and insurance products. The knock-on effects broadened and deep-
ened beyond those entities that deal in mortgages and mortgage-related financial 
products, including investment and commercial banks, insurance companies, and 
government sponsored enterprises, and finally to operating companies. 

Market participants relied on the thriving securitization process to disperse risk 
and provide more private capital raising and investing opportunities for investors, 
but as we have learned that process did not eliminate or, in many cases, even re-
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1 Hereafter the terms ‘‘fair value’’ and ‘‘mark-to-market’’ are used interchangeably. 

duce risk. Ultimately, the growing size and dispersion of risk, combined with dete-
riorating markets, has made clear to regulators the need for greater transparency 
and stronger risk management controls for financial institutions of all kinds. I be-
lieve, however, that hearings such as this one, where supervisors reflect on and 
share their experiences from this past year will enhance our collective efforts to con-
tinue to improve the risk management oversight of complex financial institutions. 
The CSE Program and BD Financial Responsibility 

Some changes in the capital markets and the broader economy have presented 
new challenges that are rightly the subject of Congressional review, notwith-
standing the current regulatory system’s long record of accomplishment. The point 
is, we don’t need to start from scratch. Instead, we should build on and strengthen 
what has worked, while taking lessons from what hasn’t worked in order to adjust 
the current system to update our regulatory system to fit modern market practices, 
products, and conditions. 

Beginning in 2004, the SEC supervised five entities with large U.S. securities 
firms as subsidiaries on a consolidated basis, specifically, Goldman Sachs, Merrill 
Lynch, Morgan Stanley, Lehman Brothers and Bear Stearns. For such firms, known 
as consolidated supervised entities or ‘‘CSEs,’’ the Commission oversaw not only the 
U.S. registered broker-dealer, but also the holding company and all affiliates on a 
consolidated basis. The registered broker-dealers that were the core regulated enti-
ties within the CSE groups were supervised by staff both at the SEC and at the 
primary self-regulatory organization (SRO), FINRA—a system akin to bank super-
vision at the depository institution level as well as the holding company level. It 
should be noted that the U.S. broker-dealer subsidiaries of the CSE firms at all 
times during this credit crisis remained solvent and adequately capitalized. 

The CSE program was designed to be broadly consistent with Federal Reserve 
oversight of bank holding companies. Of note, the use of the Basel Standard to regu-
late holding companies of the broker dealer did not result in a diminution of capital 
at the broker-dealer. First, broker-dealers had to maintain a minimum of $5 billion 
tentative net capital to qualify for the calculation. Although phrased as an early 
warning level, the ‘‘5 billion’’ was and remained a hard limit. No firm fell below this 
requirement. The CSE regime was also tailored to reflect two fundamental dif-
ferences between investment bank and commercial bank holding companies. First, 
the CSE regime reflected the reliance of securities firms on fair value, and where 
possible, mark-to-market accounting as a critical risk and governance control.1 Sec-
ond, the CSE program requirements as to liquidity are explained below. Whereas 
commercial banks may use insured deposits to fund their businesses and have ac-
cess to the Federal Reserve as a backstop liquidity provider, the CSE firms were 
prohibited, under SEC rules, from financing their investment bank activities with 
customer funds or fully paid securities held in a broker-dealer. Moreover, the SEC 
had no ability to provide a liquidity backstop to CSEs. 

The CSE program had five principal components: First, CSE holding companies 
were required to maintain and document a system of internal controls that had to 
be approved by the Commission at the time of initial application. Second, before ap-
proval and on an ongoing basis, the Commission staff examined the implementation 
of these controls. Third, CSEs were monitored for financial and operational weak-
ness that might place regulated entities within the group or the broader financial 
system at risk. Fourth, CSEs were required to compute a capital adequacy measure 
at the holding company level that is consistent with standards set forth by the Basel 
Committee on Banking Supervision (Basel Committee). Finally, CSEs were required 
to perform stress tests on the liquidity computation and maintain significant liquid-
ity pools at the holding company, for use in any regulated or unregulated entity 
within the group without regulatory restriction. 

To monitor the implementation of firms’ internal controls, the CSE program lever-
aged the firms’ internal audit functions, among other things. Our staff met regularly 
with internal auditors to review and explore issues identified by their risk assess-
ment and audit program. The Commission’s rules for CSEs required internal audi-
tors to review the functioning of major governance committees and all internal risk 
control functions and represent in writing to the SEC annually that this work has 
been done, with the results presented to the external auditor and the audit com-
mittee of the Board of Directors. Also, as circumstances required, or as risk manage-
ment issues arose, senior officers of the SEC met with CEOs, CFOs, and other mem-
bers of the firm’s senior management to raise issues for focus and resolution. 

The CSE program also included examination of and monitoring for key risk con-
trol areas, in particular market, credit, liquidity, and operational risk. The holding 
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company was required to provide the Commission on a periodic basis with extensive 
information regarding its capital and risk exposures, including market, credit, and 
liquidity risk. SEC staff met monthly with CSE firm risk managers and other per-
sonnel to review and discuss this information. 

Two fundamental components of the CSE program deserve special attention: cap-
ital and liquidity. In electing to operate under the CSE program, the holding com-
pany was required, among other things, to compute on a monthly basis its group- 
wide capital in accordance with the Basel standards. CSEs were expected to main-
tain an overall Basel capital ratio at the consolidated level of not less than the Fed-
eral Reserve Bank’s 10 percent ‘‘well-capitalized’’ standard for bank holding compa-
nies. CSEs were also required to file an ‘‘early warning’’ notice with the SEC in the 
event that certain minimum thresholds, including the 10 percent capital ratio, were 
breached or were likely to be breached. Commission rules for CSEs permitted the 
parent holding company to calculate its capital adequacy using an approach con-
sistent with either of the two Basel standards, adopted by the Basel Committee. 

Investment banks relied on the ongoing secured and unsecured credit markets for 
funding, rather than customer deposits; therefore liquidity and liquidity risk man-
agement were of critical importance. In particular, the Commission’s rules required 
CSEs to maintain funding procedures designed to ensure that the holding company 
had sufficient stand-alone liquidity to withstand the complete loss of all sources of 
unsecured funding for at least 1 year. In addition, with respect to secured funding, 
these procedures incorporated a stress test that estimated what a prudent lender 
would lend on an asset under stressed market conditions (e.g., a haircut). Another 
premise of this liquidity planning was that any assets held in a regulated entity 
were unavailable for use outside of the entity to deal with weaknesses elsewhere 
in the holding company structure, based on the assumption that during the stress 
event, including a tightening of market liquidity, regulators in the U.S. and relevant 
foreign jurisdictions would not permit a withdrawal of capital. Thus, the liquidity 
pool at the holding company was comprised of unencumbered liquid assets. 

Beginning immediately in the wake of the Bear Stearns sale to JPMorgan Chase, 
the SEC broadly strengthened liquidity requirements for CSE firms. The Division 
of Trading and Markets, working with the Federal Reserve, implemented substan-
tially more rigorous approaches to supervision of liquidity levels and liquidity risk 
management. We developed scenarios that were much more severe, including denial 
of access to short-term unsecured funding. Those more stringent scenarios assumed 
limited access to the Fed’s discount window or other liquidity facilities, although in 
fact such facilities became available to the major investment banks. As a matter of 
prudence, the investment banks were urged to maintain capital and liquidity at lev-
els far above what would be required under the standards themselves. 

The SEC scrutinized the secured funding activities of each CSE firm, and advised 
the establishment of additional term funding arrangements and a reduction of de-
pendency on ‘‘open’’ and ‘‘overnight’’ transactions. We also focused on the so-called 
matched book, a significant focus of secured funding activities within investment 
banks. We monitored closely potential mismatches between the ‘‘asset side,’’ where 
positions are financed for customers, and the ‘‘liability side’’ of the matched book, 
where positions are financed by other financial institutions and investors. Also, we 
discussed with CSE senior management their longer-term funding plans, including 
plans for raising new capital by accessing the equity and long-term debt markets. 
Observations and Lessons 

The Bear Stearns and Lehman Brothers’ experience as well as the continuing fi-
nancial distress and government support of commercial banks and insurance compa-
nies has challenged a number of assumptions held by the SEC. We are working with 
other regulators to ensure that the proper lessons are derived from these experi-
ences, and changes will continue to be made to the relevant regulatory processes 
to reflect those lessons. Long before the CSE program existed, the SEC’s supervision 
of investment banks recognized that capital is not synonymous with liquidity that 
a firm could be highly capitalized—that is, it can have far more assets than liabil-
ities—while also having liquidity problems. While the ability of a securities firm to 
withstand market, credit, and other types of stress events is linked to the amount 
of its capital, the firm also needs sufficient liquid assets—cash, and high-quality in-
struments such as U.S. Treasury securities that can be used as collateral to meet 
its financial obligations as they arise. 

The CSE program built on this concept and required stress testing and substan-
tial liquidity pools at the holding company to allow firms to continue to operate nor-
mally in stressed market environments. But what neither the CSE regulatory ap-
proach nor most existing regulatory models have taken into account was the possi-
bility that secured funding, even that backed by high-quality collateral such as U.S. 
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Treasury and agency securities, could become unavailable. The existing models for 
both commercial and investment banks are premised on the expectation that se-
cured funding, would be available in any market environment, albeit perhaps on 
less favorable terms than normal. 

Thus, one lesson from the SEC’s oversight of CSEs—Bear Stearns in particular— 
is that no parent company liquidity pool can withstand a ‘‘run on the bank.’’ Super-
visors simply did not anticipate that a run-on-the-bank was indeed a real possibility 
for a well-capitalized securities firm with high quality assets to fund. Given that the 
liquidity pool was sized for the loss of unsecured funding for a year, such a liquidity 
pool would not suffice in an extended financial crisis of the magnitude we are now 
experiencing, where firms are taking significant writedowns on what have become 
illiquid assets over several quarters while the economy contracts. These liquidity 
constraints are exacerbated when clearing agencies seize sizable amounts of collat-
eral or clearing deposits to protect themselves against intraday exposures to the 
firm. Thus, for financial institutions that rely on secured and unsecured funding for 
their business model, some modification, such as government backstop emergency 
liquidity support, may well be necessary to plug a liquidity gap on an interim basis, 
to guarantee assets over the longer term, or to provide a capital infusion. Indeed, 
as we have seen, such facilities can be necessary even for deposit-taking institu-
tions. The role of the government in providing any such backstop liquidity should 
be carefully circumscribed, and the effects on incentives considered. 

Another lesson relates to the need for supervisory focus on the concentration of 
illiquid assets held by financial firms, particularly in entities other than a U.S. reg-
istered broker-dealer. Such monitoring is relatively straightforward with U.S. reg-
istered broker-dealers, which must disclose illiquid assets on a monthly basis in fi-
nancial reports filed with their regulators. Also, registered U.S. broker-dealers must 
take capital charges on illiquid assets when computing net capital. As a result, il-
liquid assets often are held outside the registered U.S. broker-dealer in other legal 
entities within the consolidated entity. So, for the consolidated entity, supervisors 
must be well acquainted with the quality of assets on a group wide basis, monitor 
the amount of illiquid assets, and drill down on the relative quality of such illiquid 
assets. 

We currently inquire, through FINRA, about the amount of Level 3 assets at 
broker-dealers, but such information must be known with specificity about affiliates 
in the group as well. A thorough understanding of illiquid assets would be a more 
useful measure of financial health than a leverage metric that is broadly applied 
across a complex financial institution. The SEC has noted on numerous occasions 
that leverage tests are not accurate measures of financial strength, especially in 
firms with a sizable matched book or derivatives business. Leverage ratios do not 
account for the risk or liquidity of the underlying assets or associated hedging posi-
tions. Therefore, leverage ratios can overstate or understate actual risk due to lever-
age. For example: a 10-1 leverage ratio involving Treasury bills involves little risk 
of loss; however, the same 10-1 leverage ratio applied to uncollateralized loans 
would be extremely risky, and would not be prudent in a broker-dealer. The same 
could be said of repo transactions involving treasuries versus mortgages. Rather 
than rely on such overly simplistic measures of risk, regulators of financial firms 
have gone to great lengths to develop capital rules that are risk sensitive and act 
as limiters on the amount of risk that can be taken on by a firm. 

While the SEC knew the importance of supervisory focus on illiquid assets, I do 
not believe any regulator truly understood that market perception of the integrity 
of the financial statements, which involves both the amount of illiquid assets and 
the valuation of such assets, could erode so precipitously and ignite a run on a secu-
rities firm. This brings me to a related point—and lesson. 

A knowledge of illiquid assets also requires supervisors to review valuation thor-
oughly, and understand how mark-to-market (MTM) is executed within the firm— 
with a particular focus on the strength of control processes, the independence of the 
price verification function, and the disclosures made by the firm on its valuation 
processes. The challenges of valuing illiquid or complex structured products should 
not cast doubt on the process of marking-to-market, however. In fact, marking-to- 
market is part of the solution. This is another lesson from the events of 2008. 

MTM informs investment bank senior managers of trading performance and asset 
price and risk factor volatilities, supports profit and loss (p/l) processes and hedge 
performance analyses, facilitates the generation and validation of risk metrics, and 
enables a controlled environment for risk-taking In short, the MTM process helps 
ensure consistency between p/l reporting, hedging, and risk measurement. Without 
this, discipline across these activities would be more difficult to maintain and risk 
management would be significantly weaker. The act of marking-to-market provides 
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necessary information and can impose discipline on risk-taking and risk manage-
ment. 

At securities firms and elsewhere, to protect the accuracy and integrity of the fi-
nancial institution’s books and records and to support the CFO’s attestation con-
cerning the fair value of the firm’s inventory as of a certain date, an independent 
group of financial controllers verifies monthly that traders’ marks are accurate and 
unbiased. Once the price verification is completed, summary mark review reports 
are provided to senior managers at investment banks which provides insight into 
the composition of the portfolio, as different methods signal different degrees of li-
quidity, complexity or model risk. Internally, one of the primary aims of the control 
function performed by price verification is to reduce the risk of a position or portfolio 
being mis-marked. Obviously, this risk rises with the degree of subjectivity that may 
be applied to a given mark or position (and gets multiplied by the exposure). Given 
its critical contribution to the integrity of valuation and books and records, super-
visors must engage fully in understanding the price verification controls at financial 
institutions, ensure that it is well-resourced, has independent authority to push 
back on the business line valuations, and is in ready communication with and has 
the active support and involvement of firm senior management. 

Recent events have proven the limitations of certain risk metrics such as Value- 
at-Risk (VaR) and the necessity of rigorous stress testing of financial models. VaR, 
among other things, assumes certain historical correlations, which may be inappli-
cable during times of extreme stress. In addition, VaR does not measure liquidity 
or concentration risk. Therefore, a lesson learned is while VaR and other risk 
metrics may be useful during normal market conditions, risk managers and super-
visors must recognize their imbedded limitations and assumptions and plan accord-
ingly. That is, supervisors and risk managers must supplement their usage with 
stress testing that incorporates not only likely economic scenarios, but also low 
probability, extreme events. In addition, the market-wide failure to appreciate and 
measure the market risk of mortgage-related assets, including structured credit 
products, has shown that the Basel market risk standards as then in force were not 
adequate. Each is in need of serious improvement. 

Another important lesson is that critical financial and risk management controls 
cannot just exist on paper. They must be staffed appropriately and well-resourced. 
Whether a supervisory program maintains staff onsite at regulated entities, or en-
gages in frequent in-person meetings, the quality of the program must combine an 
ability to focus and follow up on risk management issues as they develop with an 
ability to gain the attention of senior management of the firm. Within the firm, sen-
ior management must engage with firm risk managers and support them as an 
independent function. Firm boards of directors must participate actively in setting 
the risk appetite of the firm, hold senior management accountable for following the 
board’s direction on risk taking, and force management to take action, as appro-
priate. For instance, risk managers should have some degree of authority over trad-
ing decisions, and any decision by senior management to deviate from their rec-
ommendations should be documented and reviewed by the board. 

One final observation relates to the challenges any single regulator has in over-
seeing an entity—in the SEC’s case, sizable broker-dealers—that reside within a 
complex institution with multiple material affiliates, regulated or not, in numerous 
countries. Any regulator must have an ability to get information about the holding 
company and other affiliates, particularly about issues and transactions that could 
impact capital and liquidity. For instance, whether directed by a holding company 
supervisor here or abroad, a poorly capitalized and not very liquid affiliate could re-
quire infusions from the parent and become the source of financial weakness for the 
entire organization. This could occur while the registered U.S. broker-dealer is well- 
capitalized and liquid. As was true in the case of Lehman Brothers, the bankruptcy 
filing of a material affiliate has a cascading effect that can bring down the other 
entities in the group. Also, in some instances, affiliates try to involve the well-cap-
italized broker-dealer in their business in a manner that is not prudent. For these 
reasons, and to protect the broker-dealer and its customer assets, the SEC would 
want, not only to be consulted before any such liquidity drain occurs at the parent, 
but to have a say, likely in coordination with other interested regulators, in the cap-
ital and liquidity standards the holding company must maintain. Our experience 
last year with the failure of Lehman’s UK broker-dealer, and the fact that the U.S. 
registered broker-dealers were well-capitalized and liquid throughout the turmoil, 
has redoubled our belief that we must rely on and protect going forward the sound-
ness of the regulatory regime of the principal subsidiaries. Nothing in any future 
regulatory regime, or systemic regulator, should operate to weaken the regulatory 
standards of these subsidiaries. 
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Having learned all of these lessons, we at the SEC are focusing on how best to 
deploy our broker-dealer expertise in a new regulatory paradigm. As Congress con-
siders the financial services regulatory structure, we believe that regulatory exper-
tise should be recognized and deployed efficiently. For a certain set of large broker- 
dealer holding companies that are not affiliated with banks, the SEC supports a 
program that would permit us to also set capital standards at the holding company 
level (perhaps, in consultation with a holding company supervisor, if any), and to 
obtain financial information about, and examine, the holding company and material 
affiliates. Such broker-dealer holding companies may also have an emergency liquid-
ity provider (not the SEC). The SEC would determine the universe of broker-dealer 
holding companies that would be subject to parent company capital standards. The 
remaining broker-dealer holding companies not affiliated with banks would be sub-
ject to material affiliate reporting requirements, similar to the reporting regime 
under Section 17(h) of the Exchange Act. 

Given the recent dialog about systemic regulation, I must note that our experience 
with the bankruptcy filing of a foreign affiliate of Lehman Brothers has dem-
onstrated the innate difficulties of any multijurisdictional approach to regulation. 
While cross border coordination and dialog is important, jurisdictions nonetheless 
have unique bankruptcy and financial regulatory regimes—and creditors wherever 
they are located shall always act in their own interest during a crisis. Thus, a U.S. 
liquidity provider might be faced with the difficult choice of guaranteeing the assets 
of the holding company globally, or else risk creditors exercising their rights against 
foreign affiliates or foreign supervisors acting to protect the regulated subsidiaries 
in their jurisdictions, either of which could trigger bankruptcy of the holding com-
pany. These are thorny issues that Congress should consider carefully. 
GAO Review of Regulators’ Oversight of Risk Management Systems 

I want, finally, to mention that, recently, we were provided a copy of the GAO’s 
draft Review of Regulators’ Oversight of Risk Management Systems. Based on our 
review of that draft, I can make a few personal observations. First, I appreciate the 
work that GAO did to review the supervision of financial institutions’ risk manage-
ment programs across the various regulators and find GAO’s observations about 
those programs helpful. I can also make a few comments about the draft of GAO’s 
review of regulators’ oversight of risk management systems at various financial in-
stitutions. Staff of the Division of Trading and Markets has discussed these and 
other comments on the draft directly with GAO staff. 

The GAO draft states that banking regulators (the Federal Reserve, OCC, and 
OTS) use a combination of supervisory activities, including informal tools and exam-
ination-related activities to assess the quality of institutional risk management sys-
tems. It then describes the securities regulators’ approach as revolving around regu-
larly scheduled target examinations. This is not, however, an apt description of the 
SEC’s CSE risk management supervisory program. We believe it is important to 
stress that SEC’s supervision included continuous monitoring throughout the year 
of the CSEs for which we were the consolidated supervisor. While SEC staff con-
ducted formal meetings with firms on a regular schedule (e.g., monthly risk meet-
ings), SEC staff had continuous contact with the firm. These formal meetings were 
supplemented by additional follow-up meetings to discuss issues further. This often 
led to further monitoring by staff and, if warranted, included cross-firm reviews con-
ducted by SEC monitoring staff and later SEC inspection staff for CSEs. We also 
received regular risk, financial, and liquidity reporting from the CSE firms, includ-
ing some information on a daily basis. Particularly with respect to the liquidity re-
porting, we had frequent discussions, often daily or weekly, with the firms’ treas-
urers during much of 2007 and 2008. In addition, during times of extreme market 
stress we had on-site coverage as well. While not continuously onsite, the SEC’s ap-
proach was one of continuous supervision, a point not evident in the draft GAO re-
port. 

SEC staff’s continuous supervision was directly aimed at addressing risk manage-
ment weaknesses. While we fully understand that SEC’s process for ensuring that 
firms take corrective action was not as formal as some of the banking regulators, 
the substance was the same. There have been many instances in which, based on 
our supervisory approach, firms made changes to their risk management to address 
weaknesses that the SEC highlighted. 

We concur in the GAO’s observation that although financial institutions manage 
risks on an enterprise basis or by business lines that cut across legal entities, func-
tional regulators may oversee risk management at the legal entity level, resulting 
in a view of risk management that is limited or in overlap in efforts by regulators. 
Under the CSE program, the SEC continued its focus on the functionally regulated 
entity—the broker-dealer—but also assessed risk management wherever imple-
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mented within the holding company structure. This is necessary in order to gain an 
accurate assessment of the effectiveness of these risk management controls. 

Thank you again for this opportunity to discuss these important issues. I am 
happy to take your questions. 
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RESPONSE TO WRITTEN QUESTIONS OF SENATOR VITTER 
FROM ROGER T. COLE 

Q.1. How many banks have asked to return TARP funds officially? 
Unofficially? 
A.1. As of April 22, 2009, the Federal Reserve had been informed 
by Treasury Department staff of 16 companies that had formally 
asked to return TARP funds. 
Q.2. Have you told any banks that they cannot return TARP 
funds? 
A.2. The Federal Reserve has established a uniform process to ana-
lyze and respond to requests to redeem TARP funds by bank hold-
ing companies and State member banks. This process includes con-
sideration of the following elements: 

• Whether the redemption request raises any question about the 
company’s ability to maintain appropriate capital levels over 
the next one to two years, even assuming worsening economic 
conditions. 

• Whether the holding company will still be able to serve as a 
source of financial and managerial strength to its subsidiary 
bank(s) after the redemption. 

• The level and composition of capital, earnings, asset quality, 
the allowance for loan and lease losses (ALLL), and liquidity, 
among other factors. 

• Whether management’s capital planning projections are appro-
priate given the current financial condition and risk profile of 
the organization. 

• Expectations for communication with management and/or the 
Federal banking regulator of the subsidiary bank(s) as needed. 

At this time, the Federal Reserve has not denied the request of 
any banking organization to return TARP funds. However, there 
have been some informal inquiries from organizations involved in 
the Supervisory Capital Assessment Program (CAP) stress test re-
garding returning funds they received from the TARP Capital Pur-
chase Program. We have communicated to these institutions that 
such requests will not be considered, and should not be formally 
submitted, until the CAP stress test process has been completed. 
Q.3. What is the process to return TARP funds? Do they just mail 
it back to Secretary Geithner? 
A.3. Institutions must formally notify the Treasury of their inten-
tion to return TARP funds. Treasury staff then notifies the appro-
priate banking agency of the request and the agency then com-
pletes an analysis of the request (as detailed above) and indicates 
to Treasury whether they object to the repayment Treasury staff 
has asked that this analysis process be completed within two 
weeks, if possible. If the appropriate Federal banking agency noti-
fies Treasury staff that it has no objection to the repayment, the 
Treasury Department immediately contacts the requesting com-
pany and coordinates the details and scheduling of the redemption 
with the issuer. This includes coordinating the exchange of both 
cash and securities, as well as the redemption of warrants, if appli-
cable. 
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1 12 U.S.C. 56 and 59 (national banks and extended to State member banks by 12 U.S.C. 324); 
12 U.S.C. 1828(i)(l) (State nonmember banks). 

2 See 12 CFR part 225, Appendix A, section II, (iii). 
3 12 CFR 225.4(b)(1). See Board SR Letter 09–04. ‘‘Applying Supervisory Guidance and Regu-

lations on the Payment of Dividends, Stock Redemptions, and Stock Repurchases at Bank Hold-
ing Companies’’ for a description of the standards applied by the Federal Reserve in evaluating 
a BHC’s capital position. 

4 See 12 U.S.C. 1818(b). 

Q.4. If a bank asked to return TARP funds, why would they be de-
nied? 
A.4. As detailed in the responses to questions 2 and 5, those super-
visory agencies may object to a request to repay the TARP funds 
if such repayment would raise questions about the adequacy of cap-
ital at a supervised institution and its ability to operate in a safe 
and sound manner. 
Q.5. What provision of law would justify a regulator or treasury de-
nying a bank’s request to return TARP funds? 
A.5. Capital plays a critical role in ensuring the safety and sound-
ness of a banking organization. For this reason, Federal banking 
laws and regulations have long provided the Federal banking agen-
cies several important tools to ensure that banking organizations 
maintain strong capital levels and that an organization’s capital is 
not depleted through redemptions or similar transactions in a man-
ner or amount that would have materially adverse consequences on 
the organization’s financial condition or resources. For example, 
under the ‘‘prompt corrective action’’ provisions of the Federal De-
posit Insurance Act (12 U.S.C. 1831o) (FDI Act), all insured deposi-
tory institutions are prohibited without their Federal banking 
agency permission from redeeming capital if the institution would 
be undercapitalized as a result of the redemption. The Federal 
banking laws, also expressly require that an insured bank obtain 
the approval of its Federal banking regulator to redeem its equity 
capital,1 such as the preferred equity generally issued by banks in 
exchange for TARP funds. 

The risk-based capital rules applicable to bank holding compa-
nies (BHCs) directs BHCs to consult with the Federal Reserve be-
fore redeeming any equity or other capital instrument included as 
certain components of regulatory capital prior to stated maturity, 
if such redemption could have a material effect on the level or com-
position of the organization’s capital base.2 Certain BHCs also 
must provide the Federal Reserve with notice prior to making a re-
demption that would reduce a BHC’s consolidated net worth by 10 
percent or more.3 

In addition, Federal law provides the Federal banking agencies 
important enforcement tools to ensure that banking organizations 
remain safe and sound, including by maintaining adequate capital. 
For example, under section 8 of the FDI Act, a Federal banking 
agency may impose a cease-and-desist order on a banking institu-
tion requiring the institution to take corrective actions if the insti-
tution engages in an unsafe or unsound practice.4 The Inter-
national Lending Supervision Act also provides that a Federal 
banking agency may issue a directive to a banking institution that 
fails to maintain capital at or above the level required by its Fed-
eral banking regulator, which may require the institution to submit 
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5 See 12 U.S.C. 1818. 

and adhere to plan acceptable to the agency describing the institu-
tion’s plan for restoring its capital. 
Q.6. What changes, if any, to the law would have to be made to 
prevent a regulator from forcing a bank to keep TARP funds? 
A.6. As discussed above, Congress has provided the Federal bank-
ing agencies several important tools to ensure that redemptions of 
capital by a banking organizations do not materially weaken a 
banking organization or cause it to be in an unsafe or unsound con-
dition. To prevent a regulator from taking steps to prevent a bank-
ing organization from redeeming TARP capital when necessary to 
protect the financial health of the organization, Congress would 
have to provide that the safety and soundness laws and regulations 
discussed in question 1 shall not prevent or restrict a banking or-
ganization from redeeming TARP capital. Moreover, Congress 
would need to adopt a law that specifically prevents the Federal 
banking agencies from taking any action under section 8 of the FDI 
Act to prevent a bank from making redemptions even if the re-
demption is determined to be an unsafe or unsound practice or 
would result in the institution being undercapitalized in violation 
of law. 
Q.7. What would be possible negative implications of allowing any 
bank/company to give back TARP funds at their discretion? 
A.7. As discussed above, depending on the current and projected 
condition of a TARP recipient, the immediate repayment of TARP 
funds could result in capital levels that are inadequate to support 
the risk of loss at the banking institution and result in an unsafe 
and unsound condition. 
Q.8. Do the regulators have the necessary authority to deal with 
the consequences of TARP funds being returned over regulator ob-
jections? 
A.8. If a banking organization were to redeem the capital instru-
ments issued to the TARP over a regulator’s objections, and such 
action constituted an unsafe or unsound practice or violated any 
law or regulation, the appropriate Federal banking agency would 
have a range of options under the FDI Act to address the infrac-
tion.5 For example, the banking organization’s Federal banking 
regulator could impose a cease-and-desist order on the organization 
under section 8 of the FPI Act. Such an order could require the 
bank to take steps to correct or remedy the acts or practices giving 
rise to the order. The regulator also could impose civil money pen-
alties on the organization if it violated a law or regulation, failed 
to comply with a cease and desist order imposed by the regulator, 
or engaged in a recklessly unsafe or unsound practice. 

The ‘‘prompt corrective action’’ provisions also require the appro-
priate Federal banking agency to take prompt correction action to 
resolve capital issues at insured depository institutions. The stat-
ute requires the Federal banking agencies to establish capital re-
quirements for the institutions they regulate together with meas-
ures of when the institution would be considered well-capitalized, 
adequately capitalized, undercapitalized, or significantly under-
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6 See 12 U.S.C. 1831o. 

capitalized under those standards. If an insured depository institu-
tion is undercapitalized, the statute lays out the steps that must 
be taken by the institution and the relevant agency to address the 
capital deficiency. Moreover, the statue provides that if the appro-
priate Federal banking agency determines that an insured deposi-
tory institution is in an unsafe or unsound condition or is engaging 
in an unsafe or unsound practice, the agency may reclassify the in-
stitution’s capitalization status to the next lower category and im-
pose requirements on that institution in accordance with its revised 
capitalization status. For example, if a bank were considered ade-
quately capitalized and is engaged in an unsafe or unsound prac-
tice, the bank’s Federal banking regulator could reclassify the bank 
as undercapitalized. As a result the bank, among other things, 
would not be allowed to redeem equity securities, would have to 
submit an acceptable capital restoration plan to its regulator, and 
could be subject to restrictions on its asset growth.6 

A bank that is significantly undercapitalized or is undercapital-
ized and fails to submit a satisfactory capital restoration plan also 
could be subject to a range of requirements or restrictions under 
the prompt corrective action provisions of the FDI Act, such as a 
recapitalization plan imposed by its regulator or restrictions on ac-
tivities, transactions with affiliates, interest rates paid, or asset 
growth, or other similar restrictions that address the bank’s capital 
situation. 
Q.9. Are you requiring banks to hold capital above the statutory 
definition of well capitalized, and if so why? Anecdotal reports indi-
cate that examiners are requiring an additional 200 basis points of 
capital on top of the well capitalized requirements—is that true, if 
so why? 
A.9. It has been longstanding policy that banking institutions are 
expected to hold capital commensurate with their overall risk pro-
files. Regulatory capital requirements are designed to establish a 
minimum level of capital that is relatively comparable across insti-
tutions, and are limited in their ability to reflect an institution’s 
full risk profile. Accordingly, all banking institutions need to un-
derstand their risks and hold capital commensurate with those 
risks—at levels above regulatory minimums—to ensure overall cap-
ital adequacy. 

With respect to the composition of capital, supervisory expecta-
tions are outlined in the BHC Supervision Manual: 

The Board’s long-standing view is that common equity (that is, common 
stock and surplus and retained earnings) should be the dominant compo-
nent of a banking organization’s capital structure and that organizations 
should avoid undue reliance on capital elements that do not form common 
equity. Common equity allows an organization to absorb losses on an ongo-
ing basis and is permanently available for this purpose. Further, this ele-
ment of capital best allows organizations to conserve resources when they 
are under stress because it provides full discretion as to the amount and 
timing of dividends and other distributions. Consequently, common equity 
is the basis on which most market judgments of capital adequacy are made. 

Q.10. What are you communicating to the examination force on 
these issues of TARP repayment and capital requirements? Please 
provide any relevant documents or training materials related to 

VerDate Nov 24 2008 14:09 Nov 19, 2009 Jkt 000000 PO 00000 Frm 00101 Fmt 6602 Sfmt 6601 S:\DOCS\52966.TXT SHERYL



98 

how your agency is instructing examiners to treat capital. In H.R. 
1, Congress has said the TARP money can be repaid, please pro-
vide information which documents how your agency is getting that 
legal change out into the field. 
A.10. The Federal Reserve has developed written guidelines for Re-
serve Bank staff to follow and a Redemption Request Decision 
Memo for Reserve Banks to complete when processing and ana-
lyzing redemption requests. The guidelines require Reserve Bank 
staff to analyze the sufficiency of an institution’s capital planning 
process and capital levels and ensure that any approvals that may 
be required under Federal or State law or regulation are received 
before the redemption can proceed. The guidelines and Redemption 
Request Decision Memo were provided to the Reserve Bank TARP 
CPP contacts on March 13, 2009, and have been modified as appro-
priate as experience has been gained with the redemption process. 
The redemption analysis guidelines are consistent with long-
standing Federal Reserve policies addressing the assessment of 
capital adequacy and the redemption of material amounts of capital 
and direct examiners to consider the factors outlined in SR letter 
09–4, Applying Supervisory Guidance and Regulations on the Pay-
ment of Dividends, Stock Redemptions, and Stock Repurchases at 
Bank Holding Companies, when evaluating redemption requests. 

RESPONSE TO WRITTEN QUESTIONS OF SENATOR VITTER 
FROM TIMOTHY W. LONG 

Q.1. How many banks have asked to return TARP funds officially? 
Unofficially? 
A.1. As of April 23, 2009, six national banks have officially asked 
to return their CPP TARP funds. Four of those banks, Old National 
Bancorp, Sun Bancorp, First Merit Corporation, and TCF Financial 
Corporation have repaid their funds. We do not have a mechanism 
to track banks that may be considering or asking unofficially to re-
turn TARP funds. However, based on inquiries we have received 
from national banks about the process for returning TARP funds, 
we estimate that the total number, as of April 23, is probably fewer 
than 15. We would caution, however, that participation and inter-
est in the TARP CPP program has become very fluid in the past 
month as an increasing number of banks have withdrawn their 
CPP applications either before or after they received preliminary 
approval from Treasury to receive TARP funding. Based on these 
trends, a greater number of banks could ultimately decide to at-
tempt to return their TARP funding. 
Q.2. Have you told any banks that they cannot return TARP 
funds? 
A.2. As of April 23, we have not told any national banks who have 
inquired that they cannot repay their TARP CPP funds. Any re-
quests that we would receive from the largest TARP recipients 
(those with assets over $100 billion) that are currently undergoing 
a comprehensive forward looking assessment (stress tests) would 
be considered after the completion of the assessment analysis. 
Q.3. What is the process to return TARP funds? Do they just mail 
it back to Secretary Geithner? 
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A.3. Banks wishing to repay their TARP CPP funds have been in-
structed to notify Treasury at CPPRedemption@do.treas.gov and 
their primary Federal regulator of their desire to redeem their se-
curities. Banks will need to follow their primary Federal banking 
regulators’ existing guidelines governing reductions of capital. Once 
the appropriate Federal banking regulator notifies Treasury that 
the regulator has no objection, Treasury will work with the bank 
to schedule the bank’s repayment. It is our understanding that 
Treasury is executing repayment requests on a weekly basis. 

For national banks that have a holding company, the Federal Re-
serve Board will be the regulator that formally provides consent to 
Treasury. This is because the TARP securities were issued and 
funds injected at the holding company level. The OCC and Federal 
Reserve, however, are closely coordinating on any such requests. 

In cases where TARP CPP funds have been down-streamed to a 
national bank, OCC approval will likely be needed to allow the 
bank to reduce capital, pursuant to 12 CFR 5.46 and 12 USC 59, 
or to pay a dividend in excess of the amount allowed under 12 USC 
60(b). 
Q.4. If a bank asked to return TARP funds, why would they be de-
nied? 
A.4. This determination will be made based on the condition of the 
bank and the amount of capital it has in relation to the risks it 
confronts. For example, there could be cases where a bank’s condi-
tion has deteriorated significantly since its receipt of TARP CPP 
funds and where repayment of those funds could impair the bank’s 
safety and soundness or would trigger the capital provisions of the 
Prompt Corrective Action regime (12 CFR 6, 12 USC 1831o). 
Q.5. What provision of law would justify a regulator or treasury de-
nying a bank’s request to return TARP funds? 
A.5. As noted above, under Prompt Corrective Action, the banking 
agencies are required to take increasingly severe supervisory ac-
tions should a bank’s capital levels fall below specified regulatory 
minimums. Those requirements are specified in section 38 of the 
Federal Deposit Insurance Act, 12 USC 1831o, and OCC imple-
menting regulations, 12 CFR 6. In such cases, the agencies may 
deny a bank’s request to return TARP funds until and unless it de-
veloped and implemented an effective capital restoration plan. 
More generally, if repayment would result in capital levels that are 
inconsistent with the bank’s overall risk profile or with other OCC 
directives to the bank, such as an individual minimum capital re-
quirement under 12 CFR 3.15 due to the bank’s risk profile, or the 
terms of a cease and desist order under 12 USC 1818(b), the OCC 
may require additional actions or commitments from bank manage-
ment before repayment would be allowed. 
Q.6. What challenges, if any, to the law would have to be made to 
prevent a regulator from forcing a bank to keep TARP funds? 
A.6. As described in our answers above, if the OCC objected to a 
bank’s repayment of TARP funds, our objection would be based on 
supervisory concerns about capital adequacy or safety and sound-
ness. To override those concerns, Congress would have to provide 
in statute that the OCC could not exercise the safety and sound-
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ness authorities the law currently provides (including the statutes 
mentioned in our answers to Questions 3 and 5) to preclude the re-
payment of TARP funds, regardless of the effect that repayment 
would have on the bank’s ability to meet its capital requirements, 
on its financial condition, or on its safety and soundness. The clear 
downside of such an approach is that it would deprive the OCC of 
the tools it currently has to ensure that repayment of TARP funds 
does not welcome a national bank’s condition or adversely affect its 
safety and soundness. 
Q.7. What would be possible negative implications of allowing any 
bank/company to give back TARP funds at their discretion? 
A.7. We would be concerned about cases in which a TARP repay-
ment would cause a bank to become undercapitalized or otherwise 
reduce capital to a level that is inconsistent with its risk profile, 
thus threatening its on-going viability and its ability to meet the 
credit needs of its community. 
Q.8. Do the regulators have the necessary authority to deal with 
the consequences of TARP funds being returned over regulator ob-
jections? 
A.8. We do not anticipate this will be an issue as Treasury will be 
requesting a ‘‘no objection’’ from the appropriate Federal banking 
agency before allowing an institution to repay its TARP CPP funds. 
Q.9. Are you requiring banks to hold capital above the statutory 
definition of well capitalized, and if so why? Anecdotal reports indi-
cate that examiners are requiring an additional 200 basis points of 
capital on top of the well capitalized requirements—is that true, if 
so why? 
A.9. The OCC and other Federal banking agencies have long 
stressed that the regulatory risk-based and leverage capital ratios 
(12 CFR 3) are minimums and that banks are expected to hold cap-
ital commensurate with the level and nature of all risks. As noted 
in 12 CFR 3, Appendix A, section 1(b)(1), ‘‘ . . . since this measure 
[risk-based capital ratio] addresses only credit risk, the 8 percent 
minimum ratio should not be viewed as the level to be targeted, 
but rather as a floor. The final supervisory judgment on a bank’s 
capital adequacy is based on an individualized assessment of nu-
merous factors, including those listed in 12 CFR 3.10.’’ Among the 
factors listed in 12 CFR 3.10 are: banks with significant exposures 
due to the risks from concentrations of credit; banks exposed to a 
high volume or, particularly severe, problem loans; banks that are 
growing rapidly, either internally, or through acquisitions; or banks 
exposed to a high degree of asset depreciation. 

Many banks currently have substantial concentrations in various 
commercial real estate segments, have been involved in recent 
mergers, or have experienced recent asset depreciation that war-
rant capital levels above the risk-based capital regulatory mini-
mums. 
Q.10. What are you communicating to the examination force on 
these issues of TARP repayment and capital requirements? Please 
provide any relevant documents or training materials related to 
how your agency is instructing examiners to treat capital. In H.R. 
1, Congress has said the TARP money can be repaid, please pro-
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1 The word institutions as used in this letter may refer to both thrifts and thrift holding com-
panies. 

vide information which documents how your agency is getting that 
legal change out into the field. 
A.10. We issued internal guidance to our examiners on the TARP 
program, including requests for repayment of TARP funds, on 
March 26, 2009. A copy of those materials is attached. 

Our general guidance to examiners on capital and dividends can 
be found in: 

• The Interagency ‘‘Uniform Financial Institutions Rating Sys-
tem,’’ where capital adequacy is one of the component ‘‘CAM-
ELS’’ rating assigned to every financial institution. (See Ap-
pendix A in ‘‘Bank Supervision Process’’ booklet of the Comp-
troller’s Handbook (http://www.occ.gov/handbook/ 
banksup.pdf).) and 

• The ‘‘Large Bank Supervision,’’ ‘‘Community Bank Super-
vision,’’ and ‘‘Capital Accounts and Dividends’’ booklets of the 
Comptroller’s Handbook. Copies can be found at: http:// 
www.occ.gov/handbook/lbs.pdf; http://www.occ.gov/hand-
book/cbsh2003intro.pdf; and http://www.occ.gov/handbook/ 
Capital.pdf. 

RESPONSE TO WRITTEN QUESTIONS OF SENATOR VITTER 
FROM SCOTT POLAKOFF 

Q.1. How many banks have asked to return TARP funds officially? 
Unofficially? 
A.1. As of May 5 2009, OTS has received official requests by five 
institutions 1 to return TARP funds received as part of the Capital 
Purchase Program (CPP). Also as of May 5, 2009, OTS has received 
one unofficial notice from an institution that may return its CPP 
funds. 
Q.2. Have you told any banks that they cannot return TARP 
funds? 
A.2. No. OTS, as of May 5, has not informed any institutions under 
its supervision that they cannot return TARP funds. 
Q.3. What is the process to return TARP funds? Do they just mail 
it back to Secretary Geithner? 
A.3. An institution that would like to redeem its CPP investment 
will notify its primary regulator of its desire to redeem. The insti-
tution also notifies Treasury at CPPRedemption@do.treas.gov. After 
receiving the institution’s notice, Treasury and the institution’s pri-
mary regulator will consult about the request. When all consulta-
tions have been completed, Treasury will contact the institution to 
discuss the redemption request. Details of the redemption and com-
pletion of all necessary documentation will be handled by the insti-
tution’s original Treasury counsel. 

Please refer to the link below for the Treasury’s listing of Fre-
quently Asked Questions (FAQs) addressing Capital Purchase Pro-
gram (CPP) redemptions. The linked-to document is also included 
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with this letter as an attachment. http://www.treasury.gov/press/ 
releases/reports/CPP-FAQs.pdf. 
Q.4. If a bank asked to return TARP funds, why would they be de-
nied? 
A.4. An institution’s request to return TARP CPP funds may be de-
nied by its primary regulator if the repayment of the TARP CPP 
funds would result in insufficient capital and/or liquidity to support 
the operations of a thrift holding company or in an unsafe and un-
sound financial condition for its subsidiary thrift. 
Q.5. What provision of law would justify a regulator or treasury de-
nying a bank’s request to return TARP funds? 
A.5. The OTS’s primary statutory authority is the Home Owners’ 
Loan Act (HOLA). HOLA provided the OTS with authority to im-
pose capital requirements on thrifts as well as supervisory and en-
forcement authority to contain and resolve problem institutions. 
The OTS may deny a TARP repayment request if it determines 
that the repayment would result in an insufficient level of capital 
and/or liquidity necessary to support the operations of either the 
thrift holding company or its subsidiary thrift. 
Q.6. What changes, if any, to the law would have to be made to 
prevent a regulator from forcing a bank to keep TARP funds? 
A.6. The Home Owners’ Loan Act includes a specific section, sec-
tion 10(f), that requires notice to OTS before a savings association 
subsidiary of a savings and loan holding company may pay a divi-
dend to its holding company. There is also a specific restriction on 
dividends under the prompt corrective action statute in the Federal 
Deposit Insurance Act (generally, a dividend may not be paid if it 
causes a savings association to become undercapitalized). In addi-
tion, OTS has consistently taken the position that it has the au-
thority to object to a dividend by a savings association based on 
safety and soundness grounds. In order to ensure that the agency 
could not object on any basis to a dividend by a savings association 
in connection with a redemption TARP securities, the HOLA would 
need to be amended to provide ‘‘The Director, notwithstanding any 
safety and soundness concerns regarding a savings association, and 
notwithstanding any other provision of law, may not object to a 
dividend by a savings association to the extent the dividend is de-
clared in connection with a redemption of TARP securities.’’ 
Q.7. What would be possible negative implications of allowing any 
bank/company to give back TARP funds at their discretion? 
A.7. If an institution is allowed to return TARP funds at its discre-
tion, without obtaining its primary regulator’s approval, the pos-
sible negative implications could include a resulting insufficient 
level of capital and/or liquidity necessary to support the operations 
of either the thrift holding company or its subsidiary thrift. 
Q.8. Do the regulators have the necessary authority to deal with 
the consequences of TARP funds being returned over regulator ob-
jections? 
A.8. We consider this to be a hypothetical question because an 
OTS-supervised institution may not presently return TARP funds 
over the objection of the OTS. Institutions supervised by the other 
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Federal banking regulatory agencies are likewise subject to the ap-
proval of their relevant primary regulator for returning TARP 
funds. 

If an institution is allowed to return TARP funds over the objec-
tion of its primary regulator, the possible negative implications 
could include a resulting insufficient level of capital and/or liquidity 
necessary to support the operations of either the thrift holding 
company or its subsidiary thrift. In the event of such an undesired 
outcome, the OTS has the supervisory authority to direct the insti-
tution to address its resulting weakened condition and to correct it. 
Q.9. Are you requiring banks to hold capital above the statutory 
definition of well capitalized, and if so why? Anecdotal reports indi-
cate that examiners are requiring an additional 200 basis points of 
capital on top of the well capitalized requirements—is that true, if 
so why? 
A.9. The OTS expects its supervised thrifts to maintain capital 
buffers above the minimum defined amount necessary to be well- 
capitalized, and also expects its supervised holding companies to 
maintain prudent levels of capital necessary to support their oper-
ations. The OTS does not direct its examiners to require institu-
tions to maintain a ‘‘one-size-fits-all’’ amount of additional capital 
above the minimum defined amount necessary to be well-capital-
ized. 
Q.10. What are you communicating to the examination force on 
these issues of TARP repayment and capital requirements? Please 
provide any relevant documents or training materials related to 
how your agency is instructing examiners to treat capital. In H.R. 
1, Congress has said the TARP money can be repaid, please pro-
vide information which documents how your agency is getting that 
legal change out into the field. 
A.10. The OTS’s Regional Supervisory Staff reviews each institu-
tion’s request to repay its CPP investment and recommends ap-
proval or denial of the request to OTS Washington. OTS Wash-
ington makes the final decision to approve or deny each institu-
tion’s request and then informs Treasury of its decision. 

The process that the OTS follows in its decision to approve or 
deny an institution’s CPP repayment request is completed outside 
of the OTS’s examination process. Regardless of the OTS’s decision 
on the repayment request, examiners follow required review proce-
dures that are necessary to determine the capital adequacy of the 
institution. Please refer to the website link below for the OTS’s Ex-
amination Handbook section on Capital. The linked-to document is 
also included with this letter as an attachment. http:// 
files.ots.treas.gov/422319.pdf. 
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RESPONSE TO WRITTEN QUESTIONS OF SENATOR VITTER 
FROM ERIK SIRRI, AS ANSWERED BY DANIEL GALLAGHER 

Q.1. How many banks have asked to return TARP funds officially? 
Unofficially? 
Q.2. Have you told any banks that they cannot return TARP 
funds? 
Q.3. What is the process to return TARP funds? Do they just mail 
it back to Secretary Geithner? 
Q.4. If a bank asked to return TARP funds, why would they be de-
nied? 
Q.5. What provision of law would justify a regulator or treasury de-
nying a bank’s request to return TARP funds? 
Q.6. What changes, if any, to the law would have to be made to 
prevent a regulator from forcing a bank to keep TARP funds? 
Q.7. What would be possible negative implications of allowing any 
bank/company to give back TARP funds at their discretion? 
Q.8. Do the regulators have the necessary authority to deal with 
the consequences of TARP funds being returned over regulator ob-
jections? 
Q.9. Are you requiring banks to hold capital above the statutory 
definition of well capitalized, and if so why? Anecdotal reports indi-
cate that examiners are requiring an additional 200 basis points of 
capital on top of the well capitalized requirements—is that true, if 
so why? 
Q.10. What are you communicating to the examination force on 
these issues of TARP repayment and capital requirements? Please 
provide any relevant documents or training materials related to 
how your agency is instructing examiners to treat capital. In H.R. 
1, Congress has said the TARP money can be repaid, please pro-
vide information which documents how your agency is getting that 
legal change out into the field. 
A.1–A.10. Thank you for the opportunity to respond to questions 
for the Hearing concerning ‘‘Lessons Learned in Risk Management 
Oversight at Federal Financial Regulators,’’ held March 18, 2009. 
To better explain our role in the context of TARP activities, it may 
be helpful to first describe the SEC’s jurisdiction in the current reg-
ulatory system. 

As you know, several statutes, primary among them, the Securi-
ties Act of 1933, Securities Exchange Act of 1934, Investment Ad-
visers Act of 1940, and the Investment Company Act of 1940, grant 
the SEC authority to regulate, among other things, public disclo-
sure to investors, governance and accounting standards, securities 
exchanges, securities broker-dealers, municipal securities dealers, 
clearing agencies, investment companies, and investment advisers. 
To promote fair markets and to protect against fraud, the SEC con-
ducts examinations through its Office of Compliance, Inspections, 
and Examinations (OCIE) and investigations of misconduct 
through its Division of Enforcement. 

The Exchange Act is the primary statute governing broker-deal-
ers and covers a wide range of issues, including broker-dealer reg-
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istration, sales practices, trading practices, and financial responsi-
bility. In addition, the Exchange Act confers legal status upon self- 
regulatory organizations (SRO), such as the Financial Industry 
Regulatory Association (FINRA), to enforce compliance by their 
broker-dealer members with SRO as well as Exchange Act rules, 
subject to SEC oversight. The SEC has long promulgated and ad-
ministered financial responsibility rules for broker-dealers, includ-
ing the Net Capital Rule, Hypothecation Rule, Customer Protection 
Rule, the Commission’s books and records rules, reporting require-
ments, and the early warning rule for broker-dealers regarding 
their capital levels. 

The Consolidated Supervised Entity (CSE) regime and Appendix 
E of the Net Capital Rule that were largely the subject of Dr. 
Sirri’s testimony stem from the SEC’s authority to regulate the fi-
nancial responsibility of broker-dealers. The SEC was prompted to 
establish the CSE regime in 2004 by the perceived need for group- 
wide risk monitoring. The firms were concerned about the require-
ments of the European Union’s Financial Conglomerates Directive, 
which essentially requires non-EU financial institutions doing busi-
ness in Europe to be supervised on a consolidated basis. As dis-
cussed in Dr. Sirri’s testimony, Goldman Sachs, Merrill Lynch, 
Lehman Brothers, Morgan Stanley, and Bear Stearns consented to 
consolidated supervision at the holding company level by the SEC 
as a condition of the use by their U.S. registered broker-dealers of 
the alternative net capital (ANC) computation under Appendix E. 
Of note, the Commission has not otherwise altered the net capital 
rule for broker-dealers. 

As a result of the unprecedented level of distress in the financial 
markets that began in the Summer of 2007 and has continued 
through the present, each of the remaining investment banks 
(other than Lehman) that had been part of the CSE program have 
been reconstituted within a bank holding company and are now all 
subject to statutory supervision at the holding company level by 
the Federal Reserve Board. Under the Bank Holding Company Act, 
the Federal Reserve Board has statutory authority to impose and 
enforce supervisory requirements on those entities. 

The SEC continues to work closely with the Federal Reserve 
Board and other banking regulators concerning risk management 
oversight of these large financial conglomerates, but focuses on our 
statutory obligation to regulate their broker-dealer subsidiaries. 
Since the SEC no longer oversees the holding company as a consoli-
dated supervisor, the SEC typically would defer to the relevant 
consolidated supervisor on matters concerning the holding com-
pany, such as holding company capital, liquidity, leverage, risk 
models and methodologies, stress testing, and contingency funding. 
The receipt, use, handling, and repayment of TARP funds generally 
would fall under this category. 

In addition, as you know, the TARP was created pursuant to au-
thority granted to the Secretary of the Treasury under the Emer-
gency Economic Stabilization Act of 2008. Since then, a number of 
programs have been developed under the TARP with the goal of 
stabilizing the financial system and restoring the flow of credit to 
consumers and businesses. As administrator of the TARP, Treasury 
has the authority to determine eligibility and allocations for inter-
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ested parties and sets terms and conditions for participants in 
TARP programs. I understand that this is done in consultation 
with the appropriate Federal banking supervisors. Further, on 
June 9, 2009, Treasury announced that 10 of the largest U.S. fi-
nancial institutions participating in the Capital Purchase Program 
(CPP) had met the requirements for repayment established by the 
primary Federal banking supervisors, and that Treasury had noti-
fied the institutions that they are now eligible to complete the re-
payment process. Many of these institutions have now made their 
repayment. 

Under Section 104(e) of the EESA, the Chairman of the Commis-
sion is one of five members of the Financial Stability Oversight 
Board, which is responsible for reviewing the exercise of Treasury’s 
authority with regard to the lending program and making rec-
ommendations to Treasury regarding the use of that authority. The 
Commission, however, has no direct authority over the terms of the 
lending program and does not functionally oversee any of the fund 
recipients. The SEC continues to monitor and take interest in ac-
tivities of the holding company or other affiliates that would mate-
rially impact the financial stability of the broker-dealer. 
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