AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

EXAMINING UNIFORMITY IN ELECTION
STANDARDS

HEARING

BEFORE THE

SUBCOMMITTEE ON ELECTIONS

OF THE

COMMITTEE ON HOUSE
ADMINISTRATION
HOUSE OF REPRESENTATIVES

ONE HUNDRED ELEVENTH CONGRESS
FIRST SESSION

HELD IN WASHINGTON, DC, JULY 15, 2009

Printed for the use of the Committee on House Administration

&R

Available on the Internet:
http:/ /www.gpoaccess.gov [ congress | house | administration / index.html

U.S. GOVERNMENT PRINTING OFFICE
52-798 WASHINGTON : 2009

For sale by the Superintendent of Documents, U.S. Government Printing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512—-1800; DC area (202) 512—-1800
Fax: (202) 512-2104 Mail: Stop IDCC, Washington, DC 20402-0001



COMMITTEE ON HOUSE ADMINISTRATION
ROBERT A. BRADY, Pennsylvania, Chairman

ZOE LOFGREN, California DANIEL E. LUNGREN, California
Vice-Chairwoman Ranking Minority Member

MICHAEL E. CAPUANO, Massachusetts KEVIN McCARTHY, California

CHARLES A. GONZALEZ, Texas GREGG HARPER, Mississippi

SUSAN A. DAVIS, California
ARTUR DAVIS, Alabama

Professional Staff

S. ELIZABETH BIRNBAUM, Staff Director
VICTOR ARNOLD-BIK, Minority Staff Director

1)



EXAMINING UNIFORMITY IN ELECTION
STANDARDS

WEDNESDAY, JULY 15, 2009

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON ELECTIONS,
COMMITTEE ON HOUSE ADMINISTRATION,
Washington, DC.

The subcommittee met, pursuant to call, at 2 p.m., in room 1310,
Longworth House Office Building, Hon. Zoe Lofgren (chairwoman
of the subcommittee) presiding.

Present: Representatives Lofgren, Gonzalez, Davis of California,
Davis of Alabama, McCarthy and Harper.

Staff Present: Jamie Fleet, Staff Director; Tom Hicks, Senior
Election Counsel; Janelle Hu, Election Counsel; Jennifer Daehn,
Election Counsel; Matt Pinkus, Professional Staff/Parliamentarian,;
Kyle Anderson, Press Director; Kristin McCowan, Chief Legislative
Clerk; Daniel Favarulo, Legislative Assistant, Elections; Joe Wal-
lace, Legislative Clerk; Peter Schalestock, Minority Counsel; Karin
Moore, Minority Legislative Counsel; and Salley Collins, Minority
Press Secretary.

Ms. LOFGREN. Good afternoon, and welcome to the Committee on
House Administration’s Subcommittee on Elections. Our hearing is
on Examining the Uniformity in Election Standards.

Now, the purpose of today’s hearing is to explore uniform stand-
ards in the administration of elections, primarily in three areas:
pollworker training, provisional balloting, and emergency paper
ballots. I note that it was the subcommittee’s intention to invite
stakeholders interested in creating uniform standards for overseas
absentee voting, but the Uniform Law Commission is hosting a
convention on the same date as our hearing to discuss this very
same issue. And so the witnesses were not available and hopefully
we will get back to that subject at a future date.

The American election system, as we know, is not uniform. There
are various local, State as well as Federal election laws and poli-
cies. Now, we are not questioning that the responsibility to admin-
ister elections rests with the State and locals. However, this has
led to inconsistency and inequality in the voting process in some
cases.

We explored in hearings in the 110th Congress the fact that
pollworkers play an absolutely key role in administering elections.
The Federal elections require over 2 million pollworkers, but often
training is left to local jurisdictions with little guidance, require-
ments, and, importantly, funding. There are currently no Federal
requirements related to pollworker training, and less than half the
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States have developed uniform training materials. This ad hoc ap-
proach to training can result in deficiencies.

The next area we will hear about today is provisional ballots.
Now, under HAVA, these ballots were supposed to provide voters
whose eligibility could not be determined at the polling place on
election day an opportunity to nevertheless vote on that election
day. Unfortunately, provisional ballots are administered very dif-
ferently in each State and even within the States. And this lack of
uniformity could create unfair disparities, creating opportunities
even for partisanship in tallying ballots or contributing to confusion
among pollworkers or among voters and disenfranchising, in some
cases, eligible voters.

Finally, we will address voting equipment allocation and the
issuance of emergency paper ballot standards. In most States allo-
cation of voting equipment is largely determined by local election
officials. There is oftentimes little or no allocation plan for polling
places, and that can result in polls being ill-prepared and voters ex-
periencing long lines. Directly related to this is the need to supply
jurisdictions with emergency and backup paper ballots for when
voting equipment breaks down.

Now, in all of these matters the question comes down to: Should
the Federal Government develop uniform standards to ensure that
an equal and fair voting process occurs everywhere in the United
States? And if the answer is yes, what form should the standards
take and should they be mandatory or voluntary? And what fund-
ing is required to ensure compliance with consistencies in these
standards?

I look forward to our witnesses addressing these issues today,
and I appreciate that they have, all four, come to lend their exper-
tise and guidance.

[The statement of Ms. Lofgren follows:]
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Committee on House Administration
Subcommittee on Elections
“Examining Uniformity in Election Standards”
Wednesday, July 15, 2009
Chairwoman Lofgren Opening Statement

Good afternoon and welcome to the Committee on House Administration Subcommittee on
Elections hearing on “Examining Uniformity in Elections Standards.” The purpose of today’s
hearing is to explore uniform standards in the administration of elections, primarily in three
areas: pollworker training, provisional balloting, and emergency paper ballots. I’d note that it
was the subcommittee’s intention to invite stakeholders interested in creating uniform standards
for overseas absentee voting, but the Uniform Law Commission is hosting a convention on the
same date as our hearing to discuss this issue and so could not testify.

The American election system is not uniform; there are various local, state, as well as federal
election laws and policies. We are not questioning that the responsibility to administer elections
rests with the state and locals; however, this has led to inconsistency and inequality in the voting
process.

As we explored in hearings in the 110" Congress, pollworkers play a key role in administering
elections. Federal elections require over two million pollworkers, but often training is left to
local jurisdictions with little guidance, requirements, or funding. There are currently no federal
requirements related to pollworker training and less than half the states have developed uniform
training materials. This ad hoc approach to training results in serious deficiencies.

The next area we will hear about today is provisional ballots. Under HAVA, these batlots were
supposed to provide voters whose eligibility could not be determined at the polling place an
opportunity to vote on Election Day. Unfortunately, provisional ballots are administered very
differently in each state and even within states. This lack of uniformity is unfair, creating
opportunities for partisanship in tallying ballots, contributing to pollworker and voter confusion,
and disenfranchising eligible voters.

Finally, we will address voting equipment allocation and the issuance of emergency paper ballot
standards. In most states, allocation of voting equipment is largely determined by local election
officials. There’s little to no allocation plan for polling places, resulting in polls being ill
prepared and voters experiencing long lines. Directly related to this is the need to supply
jurisdictions with emergency and backup paper ballots for when voting equipment breaks down.

In all of these matters, the question comes down to, should the federal government develop
uniform standards to ensure that an equal and fair voting process occurs everywhere in the

United States? If so, what form should the standards take and should they be mandatory or
voluntary and what funding is required to ensure compliance with and consistency in these
standards? I look forward to our witnesses addressing those issues today.
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Ms. LOFGREN. And now I would turn to Mr. Harper for any open-
ing statement that he may have, and we will certainly give Mr.
McCarthy an opportunity when he arrives.

Mr. HARPER. I want to thank the Chair for calling today’s hear-
ing. As we address the application of election procedure today, I
hope that we will approach this issue not in terms of federally re-
quired standards, but how to make the various standard election
procedures as effective as possible.

It is important to recognize from the outset that a great strength
of this Nation is the diversity of its States. States have different
election cultures, histories and practices. The States know best
which policies will be most effective in their unique circumstances.
Allowing States the flexibility to meet their specific needs provides
an environment for innovation in the operation of elections.

It would be shortsighted of this body to presume that the Federal
Government can best direct that process by imposing the same
rules for each State. However, with that deference, I mean to be
clear that election procedures, once established, should be applied
consistently statewide.

Recent history offers two case studies where inconsistent applica-
tion led to challenged outcomes. The 2004 Governor’s election in
Washington and the 2008 U.S. Senator’s election in Minnesota.

We have seen the adaptability and success of our current system
in bringing more people into the voting process. The Pew Research
Center, in a report published April 30, 2009, observed that the elec-
torate in last year’s Presidential election was the most racially and
ethnically diverse in U.S. history.

As we receive the testimonies of our witnesses, I urge my col-
leagues to approach the issue with a view to ways we can
incentivize the States to make election procedures simpler and
more accessible to the voter. At the same time, we must not imple-
ment mandates that may restrict States’ abilities to install nec-
essary safeguards against voter fraud.

With that, I want to thank each of you for being here. We look
forward to receiving your testimony today. Thank you very much.

Ms. LOFGREN. Thank you, Mr. Harper.

[The information follows:]

[COMMITTEE INSERT]
[The statement of Mr. McCarthy follows:]
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[After Chairwoman Lofgren’s opening remarks]

| want to thank the Chair for calling today’s hearing. As
we address the application of election procedure today, | hope
that we will approach this issue not in terms of federally
required standards, but how to make the various states’

election procedures as effective as possible.

It is important to recognize from the outset that a great
strength of this nation is the diversity of its states. States
have different election cultures, histories, and practices. The
states know best what policies will be most effective in their

unique circumstances.

Allowing states the flexibility to meet their specific needs
provides an environment for innovation in the operation of
elections. It would be shortsighted of this body to presume
that the federal government can best direct that process by

imposing the same rules on every state.
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However, with that deference, | mean to be clear that
election procedures, once established, should be applied
consistently statewide. Recent history offers two case studies
where inconsistent application led to challenged outcomes —
the 2004 Governor’s election in Washington and the 2008
U.S. Senator’s election in Minnesota.

We have seen the adaptability and success of our
current system in bringing more people into the voting
process. The Pew Research Center, in a report published
April 30, 2009, observed, “The electorate in last year's
presidential election was the most racially and ethnically
diverse in U.S. history.”

As we receive the testimonies of our witnesses, | urge
my colleagues to approach the issue with a view to ways we
can incentivize the states to make election procedures simpler
and more accessible to the voter. At the same time, we must
not implement mandates that may restrict states’ ability to

install necessary safeguards against fraud.



STy, Subcommittee on Elections Hearing
7 o @ COMMITTEE ON “Examining Uniformity of Election Standards”
x M HOUSE ADMINISTRATION Rep. Kevin McCarthy, Ranking Member
€. $¥ RopPUBLCAN OFFICE July 13, 2009

With that, | want to thank each of our witnesses for their
participation in today’s hearing, and | look forward to their

testimony.

Thank you.
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Ms. LOFGREN. And unless the gentlelady from California has an
opening statement?

Mr. HARPER. Madam Chair, if I may, I have two articles I would
like to submit for the record. One pertains to the 2004 Governor’s
election in Washington, and one about the 2008 Senate race in
Minnesota.

Ms. LOFGREN. Those will be made a part of the record, by unani-
mous consent.

[The information follows:]
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Carver County's handling of
absentee ballots a focus of
Coleman's argument

A stricter standard for witness
signatures disenfranchised voters, the
campaign says. Franken's team says
Coleman's argument is laying ground
for a likely appeal.

By PAT DOYLE, Star Tribune
Last update: February 18, 2008 - 8:12 AM

How far must county elections officials go to
make sure a vote is valid?

In Carver County, they check to make sure
witnesses for an absentee voter are
registered voters. In Scott County, it's a
different story,

Lawvyers for Republican Norm Coleman
seized on the different approaches Tuesday
as evidence of varying practices by local
elections officials, a theme they have
sounded during the trial over Minnesota's
disputed U.S. Senate election.

"Carver County rejected 181 of its absentee
ballots because the witnesses were
unregistered,” Coleman legal spokesman Ben

Ginsberg said after the day's proceedings.
"Scott County said they don't even cheek for
that. That presents a classic case of the
voters of one county having a greater chance
of being disenfranchised than the other
county.”

But a lawyer for DFLer Al Franken said
different practices don't demonstrate unfair
standards.

“There is one standard -~ the law," said

Marc Elias. "It doesn't mean that counties
don't make mistakes within that standard.
But if Mr, Coleman wants to do away with
that, then he's going to ... do away with
county involvement altogether and we're
going to move (o a national elections board.”

Coleman's camp has often raised the
possibility that the conduct of absentee
voting in Minnesota violated the equal
protection clause of the U.S. Constitution.
Elias says Coleman is sctting the stage for
an appeal to the Minnesota or U.S. Supreme
Court, if he loses.

Carver County focus
Since the Canvassing Board certified a 225-

vote lead for Franken last month, Coleman
lawyers have focused attention on Carver

Print Fowered By
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County, a GOP strongheld that went for him
by nearly 26 percentage points in November.
Coleman seeks to overcome Franken's lead in
large part by persuading the three-judge
panel to count absentee ballots rejected by
counties. Coleman has identified Carver as
holding more wrongly rejected ballots than
any other county.

On Tuesday, Carver County elections
supervisor Kendra Olson testified that her
clections officials checked witness addresses
and the state voter registration database.
"That is why there is such a higher number
of rejected ballots in Carver County,” she
said.

State statutes say the return envelope of an
absentee voter must be signed by the voter
and be witmessed "by a person who is
registered to vote in Minnesot” or by a
notary public.

Scott County elections supervisor Mary Kay
Kes and Wright County elections overseer
Robert Hitvala said their countics don't
check whether a witness is registered.

Coleman lawyer Joe Friedberg used their
testimony to advance the argument that
varying practices could create a vielation of’
cqual protection,

But Elias noted that the panel. in a ruling on
Friday, said there was no evidence of
systemic problems with absentee voting.
And the panel, in an carlier order, sounded
skeptical of Coleman's argument that
problems with absentee voting here were
comparable to problems n the 2000
presidential election in Florida, which the U.
S. Supreme Court said lacked "specific
standards” to ensure equal protection.
"Unlike the situation presented i Florida ...
the Mianesota Legislature has enacted a
standard clearly and unambiguously” the
pane] said.

In another development, the judges
approved Franken's request o submit an
updated hist of rejected absentee ballots to
be potentially considered for counting.
Franken wants to refine his 771-ballot list
o make it compatible with the ruling Friday
that narrowed the scope of issues to be
considered in the review of absentee ballots.

About 3,300 rejected ballots that Coleman
wants reconsidered remain in the mix after

the panel's ruling.

Pat Doyle » 651-222-1210

Adverisemont

Print Powered By

T 2009 2:37 PM



Loual Neses | Batlot checks vary widely across state

iof6

11

attle Times New hitp: i/scunietimes.pwsouree. copveg-bin'PrintStory. pi7shug=hatiots FOmé&e. .

The SeattleTimes

Sunday, Decerber 18, 2004 - Page updated at 12:00 AM

Permission {o reprint or copy this article or photo, other than personal use, must be obtained from The Seatfle Times,
Call 206-464-3113 or e-mail resale@seatietimes.com with your request.

Ballot checks vary widely across state
By Christine Willmsen and Susan Kelleher
Seattle Times staff reporters

It never mattered much — untl this efection.

But the fact that one county in Washington verifies ballot signatures differently than another county has taken on more
significance as the gubernatorial election hangs on a handful of votes.

A Seattle Times survey of counties shows that procedures for evaluating signatures are highly subjective and vary
widely from county to county.

More than 3,400 ballots in Washington were rejected in the November election because the signatures didn't match
those on file with elections officials. And counties excluded them at wildly different rates.

Signature-related rejections made up more than half of all rejections in Skamania County, about one-third in King County
and less than 1 percent in Skagit. Some counties rejected no signatures at all,

While all 38 counties in Washington follow the state's minimum requirements to verify voters' signatures, many of them
go much further. At issue are absentee ballots, which voters sign and mail in, and provisional ballots, which voters fill out
when they go to polling places other than their own or their names don't appear in poll books.

Voters with signatures that don't match those on file with elections officials are not notified in some counties, while in
others they're telephoned or even tracked down through relatives.

Signatures might go through four levels of review in one county and just one in another. Workers in some counties
serutinize absentee signatures to find six identifying traits, while others merely eyeball the handwriting.

This has created an imbalance in Washington that's potentially unfair to voters, said John Pearson, deputy director of
elections for the Secretary of State's Office. "We have such an ingrained desire to facilitate the process to make every
vote count,” Pearson said. "Some counties have gone above and beyond what's required by iaw."

But in the record-close gubernatorial election between Republican Dine Rossi and Democrat Christine Gregoire,
counties that have followed the minimum reguirements have taken heat for not doing more, he added.

Political parties continue to wrangle for votes as a statewide hand recount continues. Rossi led Gregoire by 42 votes
before the recount started Dec. 8.

The state Supreme Court last week rejected one of the arguments by the Democratic Party that counties have
disenfranchised voters by handling mismaiched signatures so differently. The court decision means that counties will not
be ordered to re-evaluate thousands of ballots that were rejected for signature problems,

in the wake of the disputed 2000 presidential election, Congress and elected officials nationwide have called for more

consistency in how ballots are handled county to county within the states. The concern, raised by the U.S. Supreme
Court in the case that ended the Florida recount, is that uneven standards could mean semeone in one county could

T/1472009 2:21 PM
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have a better chance of having a vote counted than someone in a neighboring county.

Pearson said county-by-county handling of signatures should be addressed by administrative rule or by the Washington
Legislature, which convenes in January.

"Consistency is a good thing in elections, as we are finding out ... if it means some counties have to stop things they've
been doing or do more, that's the way it goes,” he said.

Absentee ballots

Under state regulations, counties are required to contact absentee voters by mail or phone only if the voter forgot to
sign the outer envelope that contains an envelope with the secret ballot. The county must ask the voter to sign a copy of
the envelope and mail it back or come into the elections office to complete a new signature.

For voters who did sign the envelope but whose signature did not match the one on file with thelr county, officials have
no fegat obligation to contact the voter. But many counties do so anyway.

In this election, at least 11 counties — including Adams, Douglas, San Juan, Thurston, Jefferson, King and Pierce —
sent letters to absentee voters telling them to sign ancther envelope and mail it back or sign a new voter-registration
form in the office.

When the King County elections office sent a letter to absentee voter Liz Ungar Mintek of Seattle stating there was a
problem with her signature, she was surprised and confused.

"Any human being comparing them would agree it's the same person,” she said.

She was asked to sign the envelope again, but not knowing how she signed her voter-registration card years ago,
Mintek had no idea how to sign.

Elections staff accepted her vote after she mailed an envelope with three different signatures, she said.

But Mintek said she would have heen upset if she lived in counties like Snohomish or Whitman, which don't contact
absentee voters with signature issues.

“] suppose it depends on where you live ... that just seems so egregiously wrong," she said.

Election officials in small counties often give voters extra attention, sometimes because they know them.

In Linceln County, which received just under 8,000 ballots in this election, auditor Shelly Johnston said she knows one
couple that usually heads south for the winter. So when their absentee ballot came back to the county as undeliverable,
she called the couple's daughter and got a forwarding address.

Another voter, a young woman whose signature had changed while she was away at faw school, signed a new
registration card after Johnston contacted her family on the hunch that "Martha" had simply chosen to change the way
she signed.

“I know my voters,” Johnston said. "You know what their kids are doing. ... We talk about it at church.”

In Ferry County, where all 3,409 ballots were cast by mai, every signature had to be checked.

If a signature didn't match the one on file, the courty sent that voter a letter asking for a new signature. Those who
didmt respond to the letter were given a courtesy call on the day of the election, said Auditor Clydene Bolinger.

“Our goal in Ferry County is we don't ever want to disenfranchise any voter at all," she said. "When people take the

771472009 2:21 PM
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effort to vote, we want to make sure their vote is counted.”
They rejected only one ballot for a mismatched signature.
Provisional ballots

In some counties, provisional ballots were treated differently from absentees. The state does not require counties to
notify provisional voters about signature problems.

in King and Snchomish counties, officials didn't alert them. The Republican and Democratic parties, hoping to gain
votes, stepped in and attempted to notify these voters, giving them a chance to correct the problems. King County
election officials rejected 415 provisional votes because the signatures didn’t match.

in other counties, including Thurston, Plerce, Pend Oreille and Jefferson, officials sent letters to provisional voters
asking them to sign another envetope and mail it back or come into the elections office to rectify the probiem.

Layers of review

Another discrepancy among the counties is how many steps they take in reviewing signatures. Some counties require a
canvassing board to review all signature problems, while others rely on election staff. There is no state standard.

in King County, where about a third of the state's voters reside, election workers — not the three-persan canvassing
board - usually make the final call on whether a baliot signature is valid.

County Elections Director Dean Logan pointed out that the county processed more than 560,000 absentee and
provisional ballots this year.

“Given that volume, it doesn't make sense that the canvassing board would go through each of those,” said Logan.

The county this year rejected 1,976 absentee and provisional ballots due to signature problems. Of those, 735 are
absentee votes still in dispute after they were incorrectly set aside.

Some counties require signatures to go through several layers of review before they reach the canvassing board.

in Thurston County, for example, signatures were reviewed by at least three people, including supervisors, to determine
if they matched signatures on file. If at least one of the employees saw similarities, then the vote was counted. If they
couldn't be certain of a match, they forwarded it to the canvassing board.

What's a match?

But what's considered a match depends on who reviews the signature and what they are leoking for - such as slants,
curves and loops.

Some county officials simply look at the signatures. Others compare just the first letters of names. And stifl others, fike
Jefferson County, try to find six points in the signature that match.

State law is vague on how a county must determine a match, stating that the county must look at the signature to
determine if it matches the signature on the voter registration file. It doesn't provide a mechanism or procedure for the
county to follow, nor does it require anyone to be trained,

"It doesn't require a three-point match or anything like that," Pearson said.

King, Thurston and Whitman counties ry to find three points to match.

T42000 2:21 PM
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And yet, "Our canvassing board is really quite leniert,” Whitman County elections supervisor Debbie Hooper said. "As
an election official, | probably would have rejected all of them. I'm a little more hard-core. They were giving more the
benefit of the doubt that they were voters.”

Election staffs across the state have received a wide spectrum of training on matching signatures.

Officials in Pierce, Jefferson, Ferry and Wahkiakum counties have atlended FBI signature training during election
conferences in the past several years.

in other counties, supervisors and longtime staff pass their knowledge onto new employees to decipher signatures.

"Staff training is on-the-job training,” Thurston County Auditor Kim Wyman said. "They are trained by more-experienced
staff who've done it for several elections. They show examples, using real ballots and signatures on file."

Here is a sampling of counties and a description of how they handied absentee and provisional ballots in this election:
Pend Oreille County
6,262 ballots counted

in Pend Oreifle County, where all baliots are sent by mail, voters had the epportunity to fix problems with signatures.
Voters whose signatures on the envelopes didn't match those on file were sent letters asking them to sign another
envelope and mail it or to come into the elections office and sign.

County Auditor Carla Heckford said the canvassing board accepted signatures when the first letters of the first and last
name matched the scanned image. She said a telltale sign of mismatched signatures is the curve of the letters.

“People don't change the direction of the way they write ... your signature has the same curve for years,” she said,
King County
898,238 ballots counted

Each absentee and provisional batiot signature is checked by an election worker, who tries to find three points in the
envelope signature that match the registration form,

1f that warker determines that the signature does not match, the ballot is reviewed by a second worker. If the second
worker agrees that the signature doesn't match, the ballot is set aside and not counted. If there is a dispute over
whether to accept a signature, the canvassing board reviews it. The county rejected 1,876 ballots due to signature
problemns — the most in the state,

"1 think there's a pretty high public demand that we hold those ballots to a strict standard,” Elections Director Logan
said.

When an absentee ballot is set aside, the county sends a letter informing the voter of the signature problem and how fo
fix it. With provisional baflots, the county does not attempt to contact voters whose signatures do not match.

Thurston County
113,994 baliots counted

The county sent letters to all voters with signatures problems because Auditor Kim Wyman said the canvassing board
didn't see a difference between absentee and provisional ballots.

4ol'6 771472009 2:21 PM
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If there was a discrepancy in the signature, several layers of people studied it.

“Our signature checkers are temporary employees that work during high-volume season,” she said. “They are looking
for the slant of the writing, the tait of the first or last letter. If the staffer can't find three matching points it goes to a
more-experienced elections employee. it's only presented to the canvassing board when i failed to pass three people.”

The canvassing board factors in the age of the voter, For example, a very young female voter may have a flowery
signature, then go to college or become a professional and have a different signature, Wyman sald.

Whatcom County

81,497 ballots counted

The county had no provisional ballots with mismatched signatures. Absentee voters with signature problems were sent
fetters asking for new signatures. in reviewing the signatures, the canvassing board looked at the upward slant of letters
and even turned signatures upside down to look for similarities. They rejected 35 absentee baliots because of
mismatched signatures.

Adams County

5,204 ballots counted

Elections staff sent lefters and even called voters to make sure provisionat and absentee voters were aware of
problems with their signatures.

"We make phone calls if necessary,” elections administrator Heidi Hunt said. "We ask if they received an absentee
ballot, and if they did, whether they returned it."

Jefferson County
18,772 ballots counted
County staff have taken advantage of FBI training on signature matching in the past.

"We try to look for six points,” County Auditor Donna Eldridge said. "We look at capital letters, letters in the middle and
we'll fook for other points.”

She said voters benefit from the county being a small cormmunity.

"if the wife had a stroke and {the signature] looks a little shaky, we know what happened,” Eldridge said.
Whitman County

18,119 baliots counted

When the county didr't notify voters whose signatures were in question, the state Democratic Party started caliing
voters to resolve problems.

Debbie Hooper, the elections supervisor, said the county is revamping the way it deals with mismatched signatures:

"We're going to set up a system for contacting voters {for the next election] so they're not alt ticked off when they come
in"

Christine Willmsen: 206-464-3261

T42009 2:21 PM
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oval News Ballot cheeks vary widely across state ' Seattle Times New hnp:i/seattletimes. pwsotrce.convegi-binPrintStory. pl 2slug=ballots [ 9md
Local N “Baltot cheeks vary widel tate ! Seattle T Ne iy et gi-bin'PrintStory. pl2stug=ballots [9m&

or gwillmsen(@ seattletimes. com.

Susan Kelleher: 206-464-2508

or skelleherf@seatflelimes. com.

Seattle Times reporters Ralph Thomas and David Postman contributed

to this report.

Copyright © 2004 The Seattie Times Company
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Ms. LOFGREN. And since we are doing that, I would like to note
also that, by unanimous consent, I would ask that the following
documents be made part of this hearing: a statement from the Fed-
eration of American Women’s Club Overseas; a statement from the
Pew Center on the States; the Pew Report on Provisional Voting;
and the Pew Data for Democracy Report.

[The information follows:]



THE FEDERATION OF AMERICAN WOMEN'S CLUBS OVERSEAS, INC.
Founded 1931

July 14, 2009
The Honorable Robert A, Brady, Chairman
Committee on House Administration
1309 Longworth House Office Building
Washington, D.C. 20515

Re: Hearing on ""Examining Uniformity in Election Standards", July 15, 2009

Dear Chairman Brady,

On behalf of my federation, with over 75 independent member organizations in 38 countries around the world
and a membership of more than 15,000, I would like to commend you and your committee for exploring the
question of uniformity in election standards. Since the founding of FAWCO in 1931, voting has been a major
priority, and we heartily endorse your efforts to protect the rights of not only domestic voters but also the large
population of military and overseas citizens, who care deeply about effectively exercising their right to vote.

Overseas Americans have historically had higher election participation rates than their state-side counterparts —
the FVAP has estimated that UOCAVA voters represent >3% of votes cast, although we comprise only about 2%
of the electorate. Unfortunately — and despite some recent reforms — overseas voters continue to face a range of
obstacles and bureaucratic pitfalls that all too frequently frustrate their efforts to exercise their democratic rights.
One of the most serious problems, as you well know, is the plethora of different, often baffling and sometimes
impossible requirements imposed by the various states.

We therefore support all efforts to harmonize registration and ballot requirements, deadlines and formats as, from
the perspective of those trying, as we do, to help register overseas voters, non-uniformity leads to confusion and
error and, in the end, to disenfranchisement of many voters.

One of the major obstacles for military and overseas voters is of course the time needed to send out unvoted
ballots and return voted ballots in time to be counted. We are therefore heartened by the move in many states
{Washington, Alabama, Florida, New York, California, Minnesota and others) to make improvemeats in this
regard: considering advancing primaries to allow for earlier sending out of ballots, extending the deadline for
receipt of overseas ballots, allowing electronic transmission of blank ballots to voters, and recognizing that the
internet is the solution of choice for this rather than the now-outdated fax.

On the day of your hearing. the Uniform Law Commission will have the first reading of a model uniform law on
voting by the two UOCAV A populations, absent military and overseas civilian voters. This recognition by that
highly respected group and by your committee that harmonization is needed to enhance the voting rights of all is
extremely encouraging for groups like FAWCO which devote such efforts to informing and registering America’s
overseas voters.

We look forward to working with you in any way possible to make progress in reaching greater uniformity in
voting procedures for all American voters,

Y ours sincerely,

Lucy Stensland Laederich, FAWCO U.S. Liaison

FAWCO U.S. Liaison: 21 Boulevard Lefebvre, F-75015 Paris, France ~ Email: USLiaison@fawco.org
France tel.: +331-4586 35 18  U.S. tef.: +1-202-580 8186

FAWCO 1S A NOT FOR PROFIT CORPORATION REGISTERED IN THE STATE OF NEW YORK,
ACCREDITED BY THE UNITED NATIONS AS AN AFFILIATED NON-GOVERNMENTAL ORGANIZATION SINCE 1995
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July 14,2009

The Honorable Zoe Lofgren
Chairwoman, Subcommittee on Elections
Committee on House Administration
United States House of Representatives
1309 Longworth House Office Building
Washington, DC 20515

RE: Request to include materials for the written record of July 15, 2009 Subcommittee hearing

Dear Chairwoman Lofgren:

On behalf of all of my colleagues at the Pew Center on the States, I would like to thank you for the opportunity
to provide materials for the written record of the Subcommittee’s July 15, 2009 hearing “Examining Uniformity
in Election Standards.”

s you know, the issue of provisional ballots has been one of great interest to election officials, policymakers

d the media ever since the Help America Vote Act of 2002 made them mandatory in federal elections. In
particular, the debate has revolved around how many provisional votes are ultimately counted—with particular
focus on the impact of some laws requiring provisional ballots to be cast in the correct precinct.

However, a new Pew Center on the States report entitled Provisional Ballots: An Imperfect Solution shows that
the issue of provisional ballots is far more complex. According to the report, more than two miilion provisional
ballots were submitted nationwide during the November 2008 election. Of these, more than 1.4 million, or
approximately 70 percent of all provisional ballots, were counted. I respectfully request that a copy of the report
be included in the record of the hearing.

These national numbers, however, tell only part of the story. State-by-state data indicate the rates at which
states and local jurisdictions issued and counted provisional ballots varied greatly, as did the reasons why these
same ballots were rejected. For example:

s Four states account for two-thirds of all provisional ballots submitted nationwide——Arizona, California,
New York and Ohio;

¢ Ten states counted over 75 percent of their provisional ballots, while 17 states counted under 45 percent;
and

o Over 200,000 provisional ballots were rejected because the person was not on the state’s voter list.

Provisional ballots provide a partial, but imperfect solution to underlying problems in our election system. They

have successfully allowed millions of voters who otherwise would be unable to cast ballots to have their voices

!rdA Each provisional ballot submitted, however, also represents a citizen who, for whatever reason, has
ountered some sort of problem in the voting process. Over time, more complete data could provide
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opportunities to rigorously assess specific problems and identify the means to build an election system that
mchicves the highest standards of accuracy, convenience, efficiency and security.

This report is just the latest example of Pew’s commitment to the use of data to diagnose and address problems
in election administration. We also have about two dozen research projects currently underway studying various
aspects of the election system—projects which will all yield data that will suggest new approaches to the ways
in which Americans register to vote, cast their ballots, and have their votes counted.

In addition, Pew co-sponsored a conference last year with the JEHT Foundation entitled Data for Democracy,
which highlighted the promise of evidence-based policymaking in the election arena. I respectfully request that
the attached copy of the publication from that conference be submitted for the record of the hearing.

In conclusion, all of us at Pew applaud you—and more importantly, stand ready to work with you—as the
Subcommittee continues its efforts to make our nation’s election system work better.

If you have any questions, I may be reached at 202-552-2113 or via email at dchapin/@pewtrusts. org.

Doug Chapin

Director, Election Initiatives
mew Center on the States

Sincerely,
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postelection audiing maz‘enéisv Howsver,:
some scholars have recently suggésted aiew

- Alterdative i send G OBIEIVErs to the ooi i
Platesto monitot fineiengths, tme voters

Lo recondin

S White

& ﬂ aDQut precinct act
“thisto bie aclopted

tah and Ohic used
tured sbservatior

I 2006, 1 : aycnms from L

A !hodo St
Sndiicns st the ¢ Jocations in
oistates Siric

Syste \'\clU(' carohi Observatmn bas:\d on

swritenrales \/hmh "xpxam Bow 10 ¢

d obsérvation s
and classify abservatians!

m(o'mauon .ztoun p
thatis \mumasndb e by, E
‘\‘wat can-heliii }Z\KOVC Uccmn af*'nymstmmn
First, strucmm«d observation aliows for
replication of studies and xmpw oves the

“tetiability ot results

sUES

f partisar

wing the fact that federalism is a major

OF 1Y

obstacle in the way

g the quality of

tions data. The i the

source of many

cting definitions resides in state faws and in

state and local procec and, unfortunately,

many well-in o improvement

n data
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aingd td measure

Third, st clure

carchers ah oppofitmity to be precise and
16 dow‘!op miore objertive docutmentation of.
abstract concants re%éiod o thevoting )

tions bayond mo set of pohmq
places obsewm
ile there are many advantages to stiuictured
tion, election afficials afxd resedrchers
should be aware or some disadvantages:
scaude struchured obiservation alone Cannot
veal the. intentions of individuals, 1t shouid
be Cormbined with éahﬁdata‘en poling place
administation Second: stiuictured ob
) it thi
etitiality.
cials and voters may und

vation
hay raise ethical cancerm
sisks ta @ subject’s

e are possible
<ol

rstandably Have

reporting can get caught in the buzz saw of
partisan competition

The Challenge of Money: Whit

particularly large

€ Many

- QYR
staffed and b

highly professionalized

information technology departments, other

cctions de

sartments are staffed by singie, part-




tks. In a recent survey of

ions officials, more than half reporied

suesiweek on elections-
refated

than 5

es, and over 80 percent made fess

000 annually.™ Many election

aeparimer

s are airsady opel

andd reduce the costs of elections.
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i Stat

b we collect applicable data at every fink in the

equires

in, because a breakdown at any link

ng rig

tes have a well-developed data

 capact

Y at some poings the

registration. But at other links,

L such as the length of

ng inand w q inline,
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Management

The Issue

Despite heightened publi y of election

officials since Novernber 2000 and dramatic

changes in election adrinistration nationwide,

there has been far more research on the

machinery of democracy than its management.
The study of elections focuses primarily on law
and technology with comparatively little

:How are slections

attention to such q

nced? Who administers them? Who are the

pot workers in whose hands voters entrust 1
ballots an Election Day? What motivates poll

workers? Mow do they make decisions under

pressure? How can they be effectiv

managed to perform such critical tasks

Elections are an increasingly complicated

function of government that requires dedicated

personnel, professional management and

rechnioiogical savvy. Citizer w o Ema;

flawless, transparent election process, Striving

5

roward that goal straing the resource:

jurisdictions that have new and une

financial demand nister elections; the

Yo adir

capacity and imagination of local officials who are

overseeing election logistics in a constantly

G enviranment; e patie:

agility of poll workers who must keep up with
myriad changing legal requirements,

and procedures.

rechnologle

> States

Current Practices

ue and research on election administration

rily focus on election resudts, trechnology

responsibiiities and requirements

that

That lens fails to bring day-to-day management

on operations inte focus, obsouring a

rersity of pracrices and an enormous

disparity of resources bath within and across

npact the voters

Studying election administration at the focal level

in a comprehensive manner is ch

flenging, (See

for details.}

nge of Diversity

it of hundreds, However, farge

just one lens through which

ty on the challenges they face neglects

impartant mar

gement issues in smaller

ictions and rural areas.

ictions with more

lion voters and dedicated information

teehnelogy e entirety different challenges

dictions. in many rural areas, elect
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2 hnok

ity for wareh

n functl

s en

s one baliol ar

al ba

many jurisdicti eport that their

s for administering elections have doubled

or even guadnin > enactment of

ip Arnerica Vote Act

restified that in his rural ju

on, i cost

hoot gr

$4,000 to ru

a specia tion for

tnent of the M

QrAGE OF service

3 differernd
Hetion

ificult o o

ON @eChon duties in

7 percent. Tt served

than a decade in thele carrent position
L percent and

NG @ 53 many jurisdiction

} decreased

fection performance

cenito 39

MANAGEMENT IS Mo

an art than a science. There
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has been little quantitative study of broader

practices in electic formance measurement

and manac

Chailenges
o

management chateng

election system faces significant

The rapid pace of

change, implementation of new technology, and

and for flawless e

escatating pub ion

administration and a choice of v ) methods are

plac

on policymakers,

TIOTTIOUS Dre:

kers in a difficult budget

strain, howeves,

provides new opportun innovation in voting

and acdmin

51
3

e practices. Good
1S process.

el C%“f{O\""'\E)!‘H"(T managemant,

TS are Nooriously me he tog

challenges of adr

locations on a single day make i difficultto

supervise front

employees in a traditional

ranner. The unpredic ty of elections

the weather to traffic jams 1o last-minute <

Ltes 1o a sense of

decisions - contri

helple: among many officia

the ult uecess of faiture of 2

being targely cutside thelr control. In additio

because election

nagement occurs in a high

stakes, highly politicized environment, many officials
are reluctant 1o move toward more fgorous

performance measurement that would shine a

spotlight on failure and embarrass poll workes or

staff when f hio

NEICANT SNOLG

1 glection,

have changed the auicome of 2

As policymakers incre

singly back a

quick fixes and focus on structural reform o

election procedures; as election officials

in

and what doesn't to external audiences of activi

and p

te

oy

L3

&

creasingly focus on demonsirating what works
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ymakers; and, as rescarchers increasingly

i as fa

On management as o and

chrology, more and better data will haip inform
icy and the performance. But this

Hill inits infancy.

ecommendations

search is needed to help us better

understand election administration: nat simply

hoy

alections should be run, but

e law says

e

they are ac

es. The rale of poll worker

orated into dec

1 madify their objectives to match th
form™

meaningful and achie

chmarks for performance and success.

Officials must a

coount for ar

repart on the
i

ms or absorbing

costs of election managemant, espadiatly

er implementing new

extraordinary expenditires, Researchers and

the financial and

advocates must unders
administrative costs of any reform, as well as its

ity and interaction

proximate effects,

B other aspects
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fection da

mum,

ten lacking and creates

about bills that would

ers when it refates

fion rec

© are unciear - as

enefits. While the madia focus on

nee can fead (0 p

Lsurveys

funds.

both the security and refiab:

ction data

ss of the systen

< by hard

of impleme

currently avaliable &

tform the initial pas

A Meaning

v implicath

of the clection adminisiration issues

ding ab;

. altocatio

experimerial, data must be

ces and

DOH WOrKer Compeaiance,

vatid in order 1o be useful, and the

on administration make it

h hat are both useful

ficient financi

g and

3 Research Service

i mandate on states, Another § of these

Jes while

i)

ence is averfunding, v ons officials




and focal variations in admi

sore states have as few as 10 LEOs, while

others have more than 1,000 ~ complicate the

design of surveys of LE

For example, a random sample of the tatat

percent of LEOs natiormwide. Yet, in terms of wial

poputation, Wisconsin constitutes just 1.8 percent

of the country,

Alternative ways 1o weight the data (according tn

state, voting-age population or portion of LEGs)

48

would present similar problems. Absent a sim

solution, the two surveys emploved a sampling

bly balance population and

tion. The strategy incre,

the relative influence of states with fower LECs

e ensiiring a relatively strong influence of

those with large numbers

Some obs e that this casts doubt

s may a

on the wtility of the results, Yet the inherent

complexity requires that data collection efforts

are Cargiu

gned and necessitates

compromise. Only data that is accurate, reliable,

foymakers in

and apr ed with p

mind can help

5
=
5
=
&
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How Data Improves Campaign
Strategy

Camp 2 mast about the election ¢ ecl voters depends on accurat

that comes fr iNCLs wi } S voter registration rolls

or commuricat

computarized voter o are hight

od of voting refies on

the note cards, i
t s The

today is that the < for vasious reasons, b

; and. one arole in seler

data {e

tvidual L ATIVONE ¥

level data @ ¢ ate-ke data s X i or files will ell you that

itally img the barriers are

faRe:

3 15 expenst

tioth time and m

icated than any in the

< onfine shoppi

th regisiered voters — the

st want to reach. No

o1 candlidates mo “antly more

£ i the

L ingentives and penalties of the
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Help America Vote Act, data management prac

for election data remain

highly fragrmentad

Within some states, counties diff

y how they
track vote history, update registrations, purge

her critical data

strations and maintain

sspite considerable investrent by the ¢

nationat voter fites, campaigns still rely heavily
people with focal knowledge to standardize and

tion data

scrub ele

A wish fist
fiticat campaigns cant have v

syt

arythis

g, They

10 pay for the data they need 1o win

experience in the uses — and abuses - of el

data. t provide a short wish list {c

vipaigns, but |

think it will benefit every user of election data,

including election adn rators thems
Keep it fresh, Accurate information, timely

updates and standar ions and practi

top the list for campa

They want frequently up

ar

i
consistent formats

sometimes wait weeks or months for one

file

averdue county before makis

availabie, leaving ¢

g the statewid
npalgns in painful imbo

about decision-making,

Keap it clean, Basic data hygiene pre
targe nurabers of duplicate records based on

name, address, date of birth, other unique

identifiers and combinations of these fac

making unclean rolls auite unwieldy. This

duplication causes headaches for the campaigns

that must try to sort out the arbitrary on-the-fly

ions made about

bout

One of the most comiman re wat files

become bloated s vo

s who have changed

s Postal Service offe
“OA} database

ences. The United S

a Nationa!l Change of Address

ing add

compare th o5 with it Public

agendies could use NCOA matches to update

No paper trail exis

s for voters who are purged
is, and one would be beneficial.

ormation about the reason for removal, for
example, i of great value 1o campaigns, voter
n the

sction sdvocates and others interested in ¢

conduct of elections. In computerized databases,

ecords and the reasons for

I cost for hard

£ S10raGe,

Keep it consistent, Among the most maddening

0%

crasies in vorer files 1s the treatment of

stration dates. Seme election off s record

the date when th on is entesed into the

regi

computer rather than when iU received — often

weeks or moriths after a voter may h,

ballot.

e delay in enterin

additional provisional b 5. and over the long

m causes copfusion in the voting records of

individual voters.

ote history, while others

> or none, This informati

- indluding the

type of voling {Election Day, sarly, mail, provisional)

is critical for campaigns. The infarmation is

caluable ne

only for gene

prima 2] ctions and local elections.




How Data is Used by Advocates

on advocate’s advecates understand

ity and

srsuade po

type of data

t benchmarks

ge and compliance.

identity putliers it

nitude of t

ve for tangibl

wriding

s to diagnosing and resg

problerms based solely on readily available

ar. Soractimes it a long way

sle, measured it

cernands an ;

question of data.

an ady

b

GOSE Pro

chmarks and i

fv pelicy outliers, both

good and bad

ues that

tabiish a common <. Data heips

fextremely

ently people in diffe

ent

1he same words 1o geserin

nend o set priorites, Sometime

dual anecdotes.

iso be driven by information of the

scussing here: qualitatia

titarive data abi

Hon practices, and qus
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impact of those practices on populations of

interest.

Advecates 3

> keenly aware that policymake

wrons are seldom

reforms. Even for

those policymakers wit ic elections

responsibility, simply

administering the status

quoist

arcily simple, Reforms are usually greeted

often appropriately — with a skeptical ¢

i

ta is essential 1o par:

ading policymakers that
reform is necessary, of that a particular propesal

rless worthwhile.

Publicity
bublicity is a critical to

s advocates, especially n

a crowded public pelicy environment

ity efforis v ure an anecdotal

a particular narrative frame. But any

advocate skilied in dealing with the media knows

G demand

that reporters will al

da

ta, par

w media autlers - &

i

provide rine

opportunities for di rinaling gquantiative

rasults because they are Jess constrained f

space. Reporiers routi

affected: whether some popt

ons are

more than others; and how marny

Counties expenience ssue,

Hirigation, a lawsuit is almost always an advocate’s

iongt circumisiances, howe

RSO N exXce:

she may turn to the cowrts for policy reform on

discrete @ cases, data is crucial

10 e SUCCess

indeed, advocat

were given a stark reminder of

eme Court

ion Board

whe importance of data in the St

=

r
I
S
o
g
S
E
e}
“
]
o
&
ks}

The Court's emphasis on specific facts — whao

was affected by the voter 1D rule and to what

s that it

is no longer possible
for any fitigant 1o challenge election procedures
o constitutional grounds 1 question the

s

riance of reliable data

Funding

=
¢

mos on furidralsing

advocacy efforts rely

from an external cor nd whether that

15 of iof

fividuals at the end of

Constiuancy Cor i
an email, or foundations with sophisticated
appraisal-and-review operations, all donars tike to

know that they're getting their money’s worth

titative data is certainly not the anly metric

h funders determine how end tr

ata undoubtedly

e of the development
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the source of a voter reg

tration {e.g. at a motor

g s

fration be

op

eauires reg

3re Casting &

ors i, thered

DHOE

many aspects of
Qi undersiar

FRRIesentz . wment adopt

18nG

®, COmpL

fist

CONLAIn Names ¢

s or her correc

hMmost Ca

ide birthdate

and 50

race as showrs in the 5(

e Teports on

< systems provide

te performance,

fann noted, ca
ction
statewide databases

red voters who move

80, OF

underta
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Other innovations contirvse, Throughout
and in most Washington counties, voters can

regisier entirely onfing, which could help reduce

data entry erro ol streamline the process.

Washington is also digitizing registration

appiication sig

Ures as a means to

electronically ve ritity of th

furisdict

natic change of address
ification by matching

registration and other databases, such as US. post
office change of address a

incarcerated felons

Challenges
Parhaps the greatest chaltenge of wi

Car

this data arises from the historical le

maodem computing technolog

ficials maintained lists of registared voters by

pen and paper. These lists were unlikely to be in a

single format across a state. Although states must

now maintain a statewide electio
jocal election officials continue W be t irnary
point of contact for registration applications. in

some states, election administation data such as

voting history may be available only from

ocalities, stra

gistration records - particularly

older legacy records - may contain errors from

assly completed appiic

HONS, POOF G

rerpreted handwriting, or data keying er

Migration of voter registration reco:

centrafized vertical databases raises

interoperability issues bet

ween focality and

state software, particularly when states

TA

solutions are usually fashioned for

cific applications and a comman solution

g all states remains slusive. The

decentralized approach, lack of standardized fie

e

ability of data

yrmatting, and inconsistent aval

tinually challenge those whao work v

h

tatabases. The absence of

COMIMOn

Hions among states further compicates

2}
5. Some states identify votars who have

voted in a recent election as ‘active, and all others

a3 'inactive! Other states use dissimilac terms, and

it is unclear if states that differentia

consistent d tions of ve and in

voters. Whether or nat a state differentiates

betweern these voters can produce m F‘a(}‘!f'}g

I, gistration rolls angd

nmon spelling variations can affect proper

names and street addresses. Variations frequently

oceur for people who have an apostrophe or other
punctuation in their name or have a common

v as s

roe variant, suc even” or "Stephen! Data

entry errors would be the most ikely explanation

Ct orly for visitors from

for birthdates that are ¢

the future or persons having lved for over 200

years. These seemingly minor mistakes mu

whan

¢ with mitiions of rece The lat

areexact match between vote istration and

sultin

ors”eense databases, for example, can 1

the denial of & right 10 vote. While it may seem

two people 10 share the same name

¥

e match

and birth date, such fal OCCUr With

surer frequency. Incorrect matches with

rave e

e 1o falsely

overstate levels of double vatin
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UE expenmenting wiity

such

Aon

s on-line regist

mparabie oras topefuly rechuce data entry

Bedls 10

b

errors

ild databas

IR0 (34 state systems

that capture as much information as possib

afut policies. Publ

U A0Cess o ragisiration source

1993

hat mgan

3~ which

isans can be made
shoutd be

ers and poficy
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SUCHEs Commen: na oelling

vatiations; stéet addredses withott apartme
complete and impr B
- pi g
liohsofrecords.:

ecatae partiof the debate over

 the 2008 Florida primaniy
Dembiratic Party grop
primary Using 3 vote: By mal

ieriithe state

sanalysis ofthe
Cregistation file s
Siaveirone fiequ

nformiation fecortled onthie
3 voter registiation flelsaregis

aredoolithes:
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stproblemt discoverediin the 15

hat'aTarge num

mdpde A agattment Aunber even {‘n:oug%{ :
: scords Bpparently st AR apatment

 adldrasses faik to

Tetabpur
Pescentage of African Arern
Missinig and Errorigous Zip Codes.
A e ble sror oncthe Hlorida! o
G o ebyiously

etraneous Zip codesi 3,708

{otal number of African Amer

“Percontage ot Alricar Americans:
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Data Collection and the National
Voter Registration Act

ted States has

he Un

Vot

VoteY

W PIOCEs

an

585 ang

G

falate

ing tf

Project Vote, & noniprofirorganization that

es voting in low-income and miherity

pramaot
compviinities; hay been it the farefrant of

sttempls 1o evaluate the NVRA; particularly #ts

public assistarice agency régistration
provisions. The table of page

from a 2008 Project Vole repc

¥ reptoduced

hows the

dramatic decline In public a3
based registration; suggesting falled or
inconsistent implemeritation of this aspect of
the NVRA™ The réport also notes that many
states do not comply with regorting

Stance agency-

- anc that the USI D

requiremen spartment

flance,

of Justice fafis to remedy noncdiy

important inforrmation was gleaned from

exist Was

ing data sources, but'a full evaluation
because of varied reponting

practices in the states, thelr agericies and local

jurisdictions,

complaintsand Blec

few resident with a'vai

<IMotor Vehicles (o 'skip. a

Motor vehitle agencies have alic been dalled
inta question for tﬁei: handling of NVRA
Fecuirernents: i 2008, 13 years after the

ate for NVRA -« and after

implamentation
0 Assistance

Snmissicn (EACY evident the New

Pl

lic Advocate

b
conducted an investigation. It réported that

Jersey Depariiment of the

only & percent of surveyed state residents who
completed motdr vehicle tfransactiony were
offeredtan opportunity to complete a voter
n fore: A paper by a recent arrival to

New Jersey cites the and notés that "a

out-of-state driver's
ficense van pay $10 at the Department of
that! ‘All that’

n

fudes both the driver’s éxamination on New
i 1 ¢

LEht

Jerséy law and the voter régisiration form™
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of 1695, NVRA encouniered res

Ay slate

officials and others.™ Some charged that it was

CHons comes

rigged to benefit Dermocrats. Others thought the from two primary source EAC and the U5,

iaw would Bloat rolls

with nactive voters and preaur’s Current P

increase election fraud, And finally, some worrled

ppleme:

that the faw would put veter registration in s from each state.

s of agencie:

hat have neither the information reportad 1o the EAC varies widely

eguipment nor experience 1o han

{(shown in the 50-

are comparison at the end of
forms. this compendium, as do the NVRA-manda

dures for removing registrants from

fegislatic

n, thers s mounting evidence of fax

gisterad

implementation of the NVRA In some states.”
o

v vast authority g

lementation of the NVRA: and, 2} the method

Given the decentralized nat election of registration. That infermation can be comi

administration -

P8 voter participation data to ¢

states and locat jurisdictions — there is fittle

130 ATIONG registrants in various

standarclization of data collection and minimal ories” s diffic f not impossible, 10
evaluation of the NYRA provisions. cotfect information on NVRA transactions from

other sources, such as Individ

Slnon,ood :
2500000
‘é,aoo,oéo
1,500,000
+1,000,000 -
+500,000°

0

20072002 2003200410 B0052006
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IMIHSTAtoNs [

ited resources. The NVRA

nto are

s and agencies that

VOIS © ® a system fo

Cates teg

+ adminisiration

ime updati

FAC survey see

> the evaluati

a3

fual states. Yau, req

have not beg

Suggestions, guid
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Voting Technology and Data

Collection

and baliot design affect voters’

experiences and the integ

systert in significarst ways. Besearchers are gaining

a better understanding of the forces at play.

Aggregate measures — the residual vote, for

example - provide a general sense of how often
voting system and ballot design lead 1o voter

enors.” Usability research ing an

examination of votery He system

their need for hetp when votl ly error

lends further insk

.

this remaing

5are

BESHing systems ar:

being improved. |

studying voting sy

underway. N data collection efforts

benefit from

and reporting methods wor

greater uniformit e federal government is

developing Voluntary Voting Systems Guidelings,

a set of standards that could aid data colle

efforts,

¢ and Data
udy

Voting Technol
ection C

Since the passage of the Help America Vote Act

iny 2002, most jurisd maodified their

voting system technology, ad strative

procedures or L such

sweeping change requires maonths of preparati

track and analyze categorized

information from a variety of sources. The new

systern enables the jurisdiction 1o review voting

ounty ident

iysis found that hand-held

K5

© at least two benefits: 1)

reqistra Lions,

neCess

v for answering frequently asked

ions, and 2} records of the accessed

0. {See page 7 for more

th could, inturn, vield valuable data on turmout
wrends, the number of voters whae cast their

their correct precinct poliing location,

s who arrive at the

he technology could alse assess

strative change

equipment performance, Such apportunities for
applying technology in elections are only

ored.
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Howhen

o producis

ing machines often require adc

e

records of

-count paper-baliot

the tec

cod of additional errors

2 Lo data

mainiain reconds of tallors and

pity vulnerabili

stribution of

ond studies

ction are needoed

allenges
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Fiillior cast were ot cotinted: The L Los ;\‘nqe!es;
i og Annetcs Countysholweased the - - Country Rc\qmaf Rum der (LACRR)Y Yook 3

g cmsequmm 0? pody ballot
“designi b alss underscored:
thatdata collection and:
2 helpsolve -
“election problems.
: g urxaa& ptab S &
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3 ) Solitionto
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st 3 prartins
ridrk the extia bubible mmumm&@
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their selection for. pre dent: \)Qom lear
B problem; | issued & statement committ

fo condact & moxomh feview Qf fhe

The situation revesled that election :

administiators ofteny

“felation to ballot Iavom analytically

s : . adrinistrath
scopeofthe prc &} o was canmine th

Grid terni : = almedia mpaxts estimated solitionsangi

fieariy 106,000 ball forsoutof an estimated. 2.2 :




the Vou

ures and

heips determi

angd ndepend

nd report. Fowe

ity iR renornt

prodiuce teports and thi

ritly reporied 1o state and feders!

Election results played-a critical role in

deniifying voting discrepancies in the 13th

“ongressional District election in Florida,

2006. In'a Close race, Sarasota County, ofie
of the fourmain courties that comprise the

13th Congrassional District, had an
te - 18,000
attots showed that no votes were castfor a

unususlly larg

race that fewer than 400 votes decided. The

ocus of the investigation was voting

machine error; the second was ballot fayout;
and, the third was the hypothesis that a
negative and bitter campaign led voters to
id the race™ A Febiruary 2008 GAO

report relaved résearchers findings that
sigrificantly reduced the possibility” that

the machines were responsible, Rather 1

caoncluded that a combination of poor
battordesign and weai voter participation
in the race’ in question likely accounted for,
the discrepancy.”

suming they are asked for in advance

med by the vendorn. Nonetheless,

15, for exarnple, would therefore




nges
election o

) have little incentive

ficials {

w

data requests, which

voperate with un i

se for

often involve extra work and exp

understaffed and underfunded offices. In

addition, the data may be used to critici

e o in

some even sue them. Nor

A5 -ompiiance, on

the other hand, results in infrequent and

relatively minor negative repercussions that are

My more than (‘x'nh\mdss'ng

osts for data which are ¢

LS STIES L2 Feguire Hme-Consum

aborative collection

work, (G

and federal agencies are infrequent, and the

absence of uniform terminology in focal

piocated o non-

orecingt re:

bath

rochiced, and often una

nets? incons

geogragphic mai L prec

sifity of nath

ympromised the rel

SUTYEYS,

%

COMMe

Structure surveys so

1 assess their procedur

include LEOs in the planning of

ala requests,

and provide them sufficient notice to make

election managemeant

systems.

Define the reparting moede of each indicator

nira-state const

Leave poll warkers to focus on their already

t than data coflect

complex job duties

efforts.

Have LEOs track spoiled t

accountabiii

VOGO S,

Distinguish betweer early- and Election-Day

3 in national survey

on results with qualita

t

on such as a description of the

administra ervirOnment and an over

of the processes and procedures

a sharing and language uniformity
among agencies 1o reduce the demands of

mult similar reque

e

surveys and supplement them with in-depth

of states,

studies with a samp
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Convenience Votinc

{ o have high-x

of unifor

Hy popular

ais and car

ves 1o 1

has the pe

on data, however,

e Some states can

TWO SeDarate vOling syst

chinery

net ph

S N 10 Wa

3 fonger perio

Stime dulh

o

geibi

oo voter

they chaose conver

Dunty feyv

A Non-precin

O kpep no-excuse absentee
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Terms and Rules: The terms and rules that st

apply 10 the same or only slightly di

administrative practices vary widely. "Vote-by-

jescribes Gregon's system of

DD SYS

and Colorade, where voters can

absentes ballots on a permanent basis. Simil

IN-person early stop abs

ot

i absentee

ng.and in-per

some characienistics -

:

alection offices or central p

than traditional precincts

Reporting Mede: While a growing number of

states report thelr election statistics by mode of

voting (raditional poliing place, absentee, early

ineperson, 21, most still do not. Separating

m election-¢

‘sbsontee vo

ing stat

palloting is he impact on the

niial ¢ analy

election system,

wfing Qregon

and Washington, have reported sign

savings when administering the vote by mail

ncts, With limited data on the

cost of ele

15, Others suggest that o

0 3 hybrid”

sher when a jurisdiction must ry

that is, one with both

on day polling places and one or

Mee me nenCe voling because

of additional staffing ar ipment needs,

On COSTS b

1 ot o howe ruch

and the time it retumns. The potential for fraud,

en batlots and undue influence

1My itsl

on vorers are all reasons for cavtion, but how

nificant is the risk?

ke

Voter Error and Regret: Absentee

all paper ballots, hold the potential for voters

ski

5 races mistakenty or evervote, Undike poliing

place voters, absentee vot

ers do not have the

chance o correct a batlot e it has been

dropped in the mai

any vorer who

votes before e

“tion Day might encounter

mind after the

.

ing voting

At centra

optical-s

used for abs

nied s than m

ny OTHher sy

studly of vote rates conducted by David Kimball

£

e University of Mis

of

(6]

CLowis ind

Jnted opticai-scan baffots had a

fa

idual (baltots cast tha

vote for president) rate of 1.5
fi

o

conct-based

fure Twice as high as that for

Hors”

cally scanned ba

Recommendations

& States shouid assess the cost of elections by

¥

voring methed. The cost per vater of each

type of voting, inchud place

precingt, invperson early, b\,u I

&g

sentee,

and other cor ence methods should be
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theimplementation of Gedig
<demand from voters for longer

ettions Office collects dat
wallasiwherg these vo

jeter

nGUS o increase ot -
i Mporantfor Lo

and ficed to ensUre that thel fundsiare,

e tracked e
ate additional poll v 5 ant other siaf 1o the.
rusualiylow tume reviewed oot

s o
=i Conval

ORI

Ll R TE VSRV e
S . Date ; :
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Geographic information Sy
To better understand the Gedgraphy of early vo

sarly Voting
Forsyth County uses geographic information

¥

systems {GIS) to evaluate the placement of our ¢ voting stations. GIS dita allows us-to track
travel tovote, The maps below plat the

ng station. We Have learned that sore sites

where early voters Hve and how far they are wiil

resicential location of early voters for gach early v

draw voters from across the county while others appeat to those living nearby.

Site 115 located in the central part of our county at the Central Library-Jt wasone of our fisst early

oI Across the county, we were 1ot expecting

es, While, as expected, this site drew voter

the farge number of elderly voters at this location coming from a seiior tenter located adjacent to

srary. These data affowed us 1o adjust and provide suffidient accommodations forvoters with

limited mobifity.

[
e
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Y islocated in the County. Administrat : t . this location
.(oss;lho‘county,r‘ lecting-all ¢ o thisbililding == to'pay
water bills; checkwith @ as ngeth s is site will:always Have 'a good
“mrr\‘out but we have fated challenges inmaking certaln that we have sufficient parking. B

Wi hatve coridiic edp raiiei‘ana!yses inour Sther thiee eatly voting:sies: In ‘twos‘it@s, e realized
alocation oft ofamaln ently visible to commuters,and we Were able 1o
£ hage: s 3 dding information :re .Uia:“counz‘y Wal
nantly from nearby focates:

iy Dt
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Voting

>0t to which the

fedoral mandate

s well as

which allows thosa not on he haped-for obi

allots and have their NS are complying

FTIATTY

ted in

Clsurveys condue

ferable varia

2004 and 2006 reveal cor

3 IRCOUSE

ton Day be G and rejecting

name

Nt carries

America Vot al and politic ations.

s the u Moreover, lacking ere is
fittle 1o do but speculate the causes of
the variations.

actice

. information on the px

riake in determining

N boards ur

whether or not 1o count a provisional bal

usually unrelishie

counties

exerclse varying degrees ¢ ort to determine a

ration which could

nal voters r

primary reason for

ration cards and other state

AVY for inaccura

systornic defays?
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YATA

The diffe Sntreatment of sipilarly Situatet! provisional Votars raisas serious quiestions abiout the
falrneds of the electoral process: - : -

example; in many Jursdictions; the:prirmary reasor for rejecting & provisional ballot s that the
i istered? Yot pursyant 10 HAVA, dach vote: sLslgna stalernent that she Believes
inorder o receive 8 provisionat :

percentages of provisional ballots th
e avoter Was decmed 1o be rot fegistered:

Cuy
MoRtgomery: (mavton): 755 Frankiin (Columbug) i o 3370

: o the Variation i this tabl s only-part of the'story - 10 percent o;fnpre; =t

Within Ciyahiogs, at l6ast ona guarter o provisicnal béiiots ereejected forbeing ot :

eqistereditrinone than 40 percent of the precifcts; Howiever; iohe of the provisional batlo Lwere
Gred Forthe same reagon : : R ;

What suplains thése ¢ & g hically
SEonparable jutisdictions vary S considerably in un & Jir ation’status? D
Srdissionilaradmimistiative pracic fibute tothe v on? Without more data aridicareful

not koo

oting exists precisely for

about the vorer's effort (f anv) to
circumstances in which the voter thinks that he confirm her registration after the election,

ered, while the polf worker th

or she s rey

the oppos ~ond, improved data is nec

§5ary 1O ex;

> wide variation in acceptance rates. Are the

due 1o adm

stralive practices or {o

1 made that Ohio {see box abovel it

s the need i

sination: the steps it d the amount better provi

! voting data

of gme it deliberated are 3 mystery, We a
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Recommendations

fhen debating HAVY ca i # Report the number of provisional ballots

0% are & me,

©was as full and f

this data needs to be released as

e after an election, ideatt

NOW we

and

> equal right of

0D COmmon, Cro:

r administering provisional ba

# Recognize that the ¢

ergence of now voting

a and

balfots in out-of-
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Ahead

decisions about efection administration. The

conference that inspired it revealed a number of

important insights about how exc

5

Ao difficuit--this process
madle during this conference fell into two broad
ush for

ho worry about the

e

apens when ai

i

mmovable object?

Data-driven policy makin

t data for democracy Is inevitable is

1. Good data leads to better management,

Good data is a crugial component of good

W
orn 1o make real-time corrections on Election
ome of

helps election administrators allocate resources,

monitor performance and identify best practi

Just as significantly, bad data makes for bad

choices and policy,

information provides a context for any decision.

Without good data, it is hard to tell

mprove.

od data, it is impossible 1o distinguish

between a ghitch and a trend. Just think about

o work. During

Ty, ECONOMIC dOWNLUMSs were

“precisely because no one could tell

< blip and a

y trend. Because we now possess relable

economic dats, cconomists can tell us when we

have entered 8 18Cession-—a pronouncement

that triggers a series of policy corectives

2. Data is a sword and a shield.

Electon adm:

be used against them by reformers a
one participant admitted, no one wants

il

data can s

ook Stup: twe havee also found that good

Ve as a sword and a shield for

tion administrators,

First, comparative data can serve a5 3 sword by

enabling election administrators to make the

case for the resources

oy need. Data helps

the proablems they wish to

nformation

about resources.

convince an elected of

necessary.

ng, in today's highly partisan environment,

data provides ¢

ton administrators with a

feld against unfounded accusations, Good data

Lan reassure

hvoracy groups that a prablem is




75

Moreov
andt unfo
from ¥

andd the my

arn about

using data

1 there §

oy lack

comparativ ine for assessing what’s going

4. If we don't generate the data, someoné else

chkoto feap 1o the «

-and ¢an be gui

will,

NS pro Another

ard curing this conference

After all, mo strators and @

e a sajient pub

for 3 baseline

thelr etect

Hilectin

! 3 good data
an immovabi

e obiect?

As LA County’s re

3. Data-driven policy making is the wave of the 1.
future,

a1y

ave of the

and rurgl areas-——are alreatly

lectinn o

OO FOUCh wi litile. The absence of

v in this broader

relte for

ehtood of bu

W0 want batier €

s such a ref

lection

it 2. Infrastructure

that when a hurricane

2 store serice of ada “rire makes good

{5 and Dack-up geners

arts (which
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Even if agreernent existed, the software used by

jurisgictions (even within the same jJurisdictions)

e "data

ncompati making collect

le
1

is urterly

cumps”virtuatly imposs
3. The private worries of election
administrators

tion adminisirators at

e 50 harbor private

worries about the push for more ds

a. Congress

53 unfunded mandates. As a

has a tendency

n adminis

result, elec ators worry about being

saddied with another duty without being given

the respurces they need to fufil

Scholars currently play an important role in
s. But they have

generating what fittle de

1o incentive to coordinate thelr effarts {which

means some eleciion a s are flooder

L andd often don't share the data

with regu

sets they generate. if election administrators wers

o create more data, would problem warsen?

Election administra so worry about how

acdvocacy groups will use the data. Will they, tor

example, sacrific ibitity for shic

cal officials

OXPTESS

term publ

cencern that imperfect data might fead 1o

ad, reforms if not used wisely.

UNNECesss
~

ata can play a powerful re debates; the key

is to make sure that role is aise productive

4, Is the game worth the candie?
peopte in the immaovable ohj

Fina camp

candle. The fear is that w

resourCes 1o qetiing aata ()"?5\/ to discover that it

isr't as reliable or useful as we had hoped

tible fore ovable L

the irres

me uselul lessons abou

CONVErsation prov,

w0 think about data for democracy going

forw

1. Recognize the trade-offs

o data. As

i that s an

terapting as i

unreali

what matiers

w Dempcracy corference, Charles

MIT suggested that 'it is better to

oll than tots of things

the residual vote rate. It's ar elegant,

d metric for evaluating the

but importe

ssearch Service

offered another useful strategy for thinking about

the problem. He suggested ca

ful considleration

of what data is needed at each lavel of
government: national, state and local. Data

collectors would make a cholce akin to that made
by the US. Census Bureau in devising shart and

fong

od from

srvey forms, info!

ovi ar

drawn from

om sample,

stion. Many federal

atary statutes exempt small busines

ise of the belief that some requirements are

just too onerous for theme-— instan

where ine
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2. Easing the burden on election officials

W are are surely election officials who will Qs AGrees we

Dle strateg

are quite real a or the dota

sts are atways happy 1o have data

n exchange for

vinistratars, political

, o0, We need 1o d

UL clata

roe 1o help

rsuade

s to fund model

they 1

1er {tis software that pr

right information,

stuchies,

bast prant

or oven

assistance lities,

conference, in sistencies and ambi
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The good news
in closing, there are three grounds for optimism

about the future of data for der

10y

1. We are so far behind that curve that we're
ahead of it
Election administration is far behind the rest of

the country on the data-col

ootion front, And yet

1 can sometimes be useful to be behind the

curve. The position allows us 1 learn from others
es and take advantage of the many

mist

advances in software and computer capacity.

the African phaone system. Many people

once believed it impossible for Africa to build the

Const

phone lines it needed to modermize. And then

carne the celt phone, which doesny
od infrastructure. As a result,

S i

lines o

commpli

emarkable advan

Africa was able to make

telecommunications without the costly interim

wore advanced nations had made to ardve

steps 1v

in the same pl

2. We can talk to each other,

discord are

tempiing 1o desc

LIMONS O ly exaggerated. it is

ection officials, political

scientists and advocates as separate tribes, &

clear that

areas of agreement predominate. The:

fessional tribes work and

CONVersalions acfoss !

3. Everyone has gone through this.

currently finishing a book on the concept of

a for democracy and the Democracy index

During process, tdid a tor of research on the

experience of other p

10 have assemblaed

13 ON LOpACS rang om educational quality

nal aid, from governmental

(G Internatiol

performance 1o environ ytal policy. Victually

¢hom tspoke was convinced at

eryone with

ng the data would be
e, And still, they 3l succeeded. I'm

we will, 100,
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A 50-State Assessment of Data
Availability and Data Reporting

hcracy initiative | Pro 5 3 wner and M

3a Can Mmprove 'Qﬂ consultant Christopher

ue for in the compend

CHons management, by

. We haye

eir current level o explored by ity election results are

2 assessment provides thi i
essay, nor do v ch states
n the following pages is oiEH]

w different methods of w

fe leave these

performarnce in the Un “us on what

S STIMEe Meat

11 ties, anc

ststep inthe v

e 10 any consensus abou

hocit

2 st entry poi

o voters. Statewide voter registr

< secondary

a primary pant of the

1§ enshy

i America Yoting Act (HAVA} Many of

are many things that coul

VE GONe nto

Dut in the interest of sy
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ormation from active voters in thelr files, rendering it very

ate the

in

his section, we eval

contained in statewide voter registration file npaign ar a get out the

atth

ently target voters, Only

eport g 1, Nine stat /

order 1o coliect this information, staf

information Center at Reed College contacted the

ections office and requested information

state

are able o obtain statewide

on how end users

voter registration and voter history files. In some

110 a form on the ¥

cases, we were dire

all cases, if necessary, we o
invwhat format the data are disserninated and

1 dlata use. The bad news concerns cost: there is tremendous

what restrictions, if any, there we

hat states charge for acc these

nin the attached figures, which

the inforr

iies varies substantially, The display the range and relative costs of vou

egistration files, the bulk of states have

rrently

T are ¢

goad news is that all fi
ot

determined that voter registration files can be

15 that are o

seminated in electronic forma

heeting and statistical progran provided for a nominal fee, less than $100. Five

rge nothing at all for the fifes. Yet, more

s include the data of registratio states ch
2 the date of birth than ona-quarter of the states charge at least

Three states charge over

w
&
L
G
e
8
&
g4
e
=
L2

$100a0d 3300and. 53000 . $7.000 $30000
SB2500USB00 : St
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Alabama ~ RENERE > N o . SR - 2768
Arizona 3 4
Wisconsin
West Virginia
indiana
Louisiara
Virginia
South Dakota
Tennessee

Maing
Mississippi
South Carofina " SRR $1.975
Texas | 3R v100
New Mexico-  §88 1085
Utah, B8 1050
towa
Montana
Cotorado
Georgia
Hiinois
Nebraska
Oregon
New Hampshire
awall B 5450
Kentucky 8 5450
Connecticut” § 300

Delaware” § s250
Kansas ¥ 4200
Alaska- § S1%

Okiahoma  § 3150
Missouri §. $127

Maryland {2125

New Jersey § $53

Wyaming [ 850

Minnesota | $45

Catifornia § 30

Washington | 530
North Carolina

idaho 520
Pehinsyivania 520
2l 310

Florida 310
Arkansas - § 53
Massachusetts 36

5

New York 50
Ohio S0
Vermont S0

56 $5.000 $10.000 $T5,000 . - 520,000 $35,000 536,000

2 Staaide

But to have such a

en made 1o sef these

v the ideat cost of a vorer

wi

105

005 seem unreasonabie.

ags

5. A file that | too inexper

3 apparent pattern o
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& efettion data for many smal
Qrassroots polit ganizations, and academia, this increased dissemination alsaca
ndtentalcost Advacates for privacy argue that since voter ragisiration fles cont
‘personalinformation; their drealation should ba carsfullp.controll

tr;tion and: ot nformation are public records,

Anvonaisohe-ofa number of slates that severely resuicty access 1o votet registration information it
aiso differs from otherstates incthat it does not provide d statewide file - the end usér mibst go-

coninty 16 colinty to obtaid a file: The cost elémént we téportis based on summartang county

Arizone; state statiie ARSS H6-168(E) provides-for the'release of votgr registration files only-for

:ﬂps‘umse relating to political-party. activity or elsciions While the state provides major pbhugai
{froe cop of the data, other s S users are charged T¢ per record (Satewide; &
A7t basedhonfecent reyi rt fig . ) o5t was 10 mes | gh‘er before

statelavit e . . :

6, thie Phoenicbiased Az a complaint against Marcog 5
Recarder Helen Puccall, sfter being quted what the rigwspag 3 L prohiniva fee Both
& tvaland a‘ppe!éatecmmé futed infavor of the state; the later {indmg : :
fion: itirate Iegiﬁiauvec jectivel That eourt mﬁhet‘disn ssect the media.:
i protection, and the state’s policy of accessand operiniess:

niaids currently apoutlier in the fierceness ol its protection oftv
“farfron the Bnly state 1o eect significant Birriers--finaic I o the'dccessiofithis

Sy-argumient echoes inothe
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Response Rates on the
2006 Election Administration
Commission Survey

strate,

far from mee andard

ing th

or information t

ng the survey i

DL three re:

on the COMPaIative CONTeXt is impas:

the n that must be rec

o and Overseas Citlzen

e 2006 survey was set up so that
snties were the unit of ana

and, as i M
ons arg admink
s an election day component, T

from the NVR/

And the

od questions

-

¢ were disseminated on a

wrces of non

2 what we cal

rermoved from

2IPONSE
the survey question by

g red by le

vorers, jevets of early ang

than

HRMIENTE 082 10L

i

inciuds J

rates state by §

id be met.
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100.0%

80.0%
co0% BB o ‘ P mwe
400% . ‘ . 8 UocA

%EDS“‘

for Al Questions”

CAllems 0% 25% 7 50%
:Pareentof Counties that Answerad Quest}ori -

: : “Altitems: 0% 25% 50% 0 75%
NVRA 0 es% 650% 65.0%: - 688% T 954%
CUOCAVA 5 40.3% 1 492% 49.2% T43%: 1 196.2%
: 930 26 4%, 57.0% 74.9% 88:29%
iy thie £A

i Sl e that Brop £ oy fospénide v Ty B
05 36y ot thao 2% i 155 potticn of 1 S

atd able
this S48

Al entives and

As shown in the bar chart, using 2 response

threst flal inorderto ¢

in the appendic

Wiy, the graphic shows that

hast rate 10 the NVRA

federal Flection

miakes clear why §

reasanable resporise thresh The response rates overall vary dramatically, While
ded 1o more than 75 percent

w5 on which

ey ony |

[ael

the counties x country provided me other

itis alsoath ponded o

fe 1

porions of the s




ontana has an

wistana and MAGE

4 and 56 respectively),

imber of countie:

rormation state

t that

SHaming
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Tiher
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HONCoUra may

MY (08,

Two are are the national

fens provided by

according 1o the




“Laffornia.

“Colorado:

ConHecticur

<Delaware
Distof Col:
Florida,
Geordia
Hawaii
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Matylind
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State. NVR,

Nevacd 5

New Harmpshire

Bew Jefsey

New Maxica

New Yotk

North Caroling

Nordh Dakot,

Ohia g

Oklahoma

Qregen

Pennsylvania

Rhode Isfand

South Carolina:

SouthDaketa
nnessee

Texas

Urah.

Vermarit

Virginia

Washington.

West Virgity

Wisconsiny

Wyoming -

American Samog

Guam B

Puerta Ricg’

Virgin islands

UOCAVA
505

FPH
G0%:
2%
36%
H9%.
- TO0%
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Ms. LOFGREN. I would like now to introduce our witnesses. We
will make your full written statement part of this hearing record.
And we ask that your testimony consume about 5 minutes so we
will have an opportunity to ask questions at the conclusion. There
is a little machine sitting there on the front. And there will be a
green light. And when it turns yellow it means you have a minute
left. And when it turns red, it means—this is always surprising to
people, they have actually spoken for 5 minutes. And we won’t cut
you off mid-sentence, but we would ask you to try and wrap up at
that point so that everybody can be heard.

I would like to introduce the Honorable Mary Herrera. Ms. Her-
rera currently serves as New Mexico’s Secretary of State, where
she has been the Chief Election Administrator since her election in
2006. Prior to that she served as Bernalillo County Clerk. She is
active in many organizations, including serving as the president of
the National Association of Latino Elected and Appointed Officials,
as well as being a member of the EAC Standards Board.

We also have the Honorable Ron Thornburgh. He currently
serves as Secretary of State of Kansas. He has held that position
since 1994. He is the former president of the National Association
of Secretaries of States and is an active member of the EAC Stand-
ards Board.

Ms. Freddie Oakley currently serves as the County Clerk Re-
corder for Yolo County in California. In 2005 she was Chair of the
California Secretary of State’s Task Force on Uniform Pollworker
Standards.

And finally we have the Reverend Edward A. Hailes, Jr. Rev-
erend Hailes currently serves as managing director and general
counsel for Advancement Project, a policy and legal action group.
Prior to his work with the Advancement Project Mr. Hailes was
general counsel for the U.S. Commission on Civil Rights, and legal
counsel for NAACP.

So welcome to all of you.

STATEMENTS OF HON. MARY HERRERA, SECRETARY OF
STATE, NEW MEXICO; HON. RON THORNBURGH, SECRETARY
OF STATE, KANSAS; FREDDIE OAKLEY, YOLO COUNTY
CLERK-RECORDER, CALIFORNIA; AND EDWARD A. HAILES,
JR., MANAGING DIRECTOR AND GENERAL COUNSEL, AD-
VANCEMENT PROJECT

Ms. LOFGREN. And we will begin with you Ms. Herrera.

STATEMENT OF HON. MARY HERRERA

Ms. HERRERA. Thank you, Madam Chairwoman Lofgren. It is a
pleasure to be here this afternoon. I am honored to be here to
speak to you on elections.

Prior to becoming county clerk, I worked elections for probably
25 years before that. I held positions as a voting machine techni-
cian, I was a pollworker, I worked on the absentee board, I have
worked as a radio dispatcher, taking off for election day and ful-
filling those duties. I have seen elections progress through all of
these years of being involved in the election process.

I am very proud to announce that New Mexico did set standards
for provisional ballots this last election and we did have a great
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election. It was actually recorded as one of the best elections in a
long time in history. It was the largest turnout ever. The standards
did help within the 33 counties in the State of New Mexico. It was
actually implemented after the Bush and Gore election in 2000.
After enacting the provisional voting in the Help America Vote Act,
Section 302, the Office of Secretary of State, we developed the uni-
form standards for many of the processes during that election. This
included providing uniform standards for provisional voting.

Certain areas of the State were not uniformly canvassing the bal-
lots issued for provisional voters, so we issued standards and rules
for securing the secrecy of provisional paper ballots, especially dur-
ing canvassing; reviewing, recounting, and protecting against fraud
in the voting process.

Most of the clerks supported the uniform standards. The change
gave them clear concise rules with respect to the processing and
canvassing of provisional voting. The administrative rule specifies
how the tally of the ballots should be accomplished and the system
was definitely improved. Also—and I will be open for more ques-
tions. I also would like to request, I did bring a handout with all
of the rules and the procedures and the laws of the State of New
Mexico, and I ask that I can enter that.

Ms. LOFGREN. By unanimous consent, we will make that part of
the record. Thank you for doing that.

[The information follows:]



101

TITLE 1 GENERAL GOVERNMENT ADMINISTRATION

CHAPTER 10 ELECTIONS AND ELECTED OFFICIALS

PART 22 PROVISIONAL VOTING

1.10.22.1 ISSUING AGENCY: Office of the Secretary of State, 325 Don Gaspar, Suite 300, Santa

Fe, New Mexico, §7503.
[1.10.22.1 NMAC - Rp, 1.10.22.1 NMAC, 4-28-06]

1.10.22.2 SCOPE: This rule applies to any special statewide election, general election, primary
election, countywide election or elections to fill vacancies in the office of United States representative and
regular or special school district elections as modified by the School Election Law (Sections 1-22-1 to 1-
22-19 NMSA 1978).

[1.10.22.2 NMAC - Rp, 1.10.22.2 NMAC, 4-28-06]

1.10.22.3 STATUTORY AUTHORITY: Election Code, Section 1-2-1 NMSA 1978; Chapter 356,
Laws 2003, Public Law 107-252, The Help America Vote Act of 2002; Chapter 270, Laws 2005, The
issuing authority shall issue rules to ensure securing the secrecy of the provisional ballot and protect against
fraud in the voting process, create a uniform process and set of criteria for deciding if provisional, absentee
and other paper ballots shall be counted, and ensure the secrecy of provisional ballots, especially during
canvassing, reviewing or recounting.

[1.10.22.3 NMAC - Rp, 1.10.22.3 NMAC, 4-28-06; A/E, 10-2-08]

1.10.22.4 DURATION: Permanent.
[1.10.22.4 NMAC - Rp, 1.10.22.4 NMAC, 4-28-06]

1.10.22.5 EFFECTIVE DATE: April 28, 2006 unless a later date is cited at the end of a section.
[1.10.22.5 NMAC - Rp, 1.10.22.5 NMAC, 4-28-06}

1.10.22.6 OBJECTIVE: The Election Code (Section 1-1-1 NMSA through 1-24-4 NMSA 1978)
was amended by Chapter 356, Laws 2003. The purpose of the amendment is compliance with the
provisions of PL 107-252, effective October 29, 2002, which allows a voter whose name does not appear
on the roster at the polling place or a new voter whose name does not appear on the roster and has not
provided the required identification to cast a provisional ballot. The purpose of this rule is to ensure the
secrecy of the provisional ballot and protect against fraud in the voting process. Chapter 270, Laws 2005
amended the Election Code to require a uniform process and set of criteria for deciding if provisional,
absentee and other paper ballots shall be counted, and to ensure the secrecy of provisional ballots,
especially during canvassing, reviewing or recounting.

[1.10.22.6 NMAC - Rp, 1.10.22.6 NMAC, 4-28-06; A/E, 10-2-08]

1.10.22.7 DEFINITIONS:

A. “Abbreviated address” means a voter using initials to designate a city within New
Mexico and includes, but is not limited to, “LC” for Las Cruces, “SE” for Santa Fe, or “ABQ" for
Albuquerque.

B. “Abbreviated name” means shortened given or surname including, but not limited to,

‘Pat’ for Patrick, Patricio, or Patricia, ‘Wm’ or “Bill’ for William, ‘Rick’ for Ricardo or Richard, ‘Mtz’ for
Martinez.

C. “Absentee ballot” means a method of voting by ballot, accomplished by a voter who is
absent from the voter’s polling place on election day.
D. “Absentee ballot register” means a list of the name and address of each applicant; the

date and time of receipt of the application; the disposition of the application; the date of issue of the
absentee ballot; the applicant’s precinct; whether the applicant is a voter, federal voter, qualified federal
elector or an overseas citizen voter and the date and time of receipt of the ballot.

E. “Absentee precinct board” means the voters of a county who are appointed by the
county clerk to open, tabulate, tally and report absentee ballot results.
) F. “Absentee provisional ballot” means the paper ballot card issued to an absent

provisional voter.



102

G. “Alternate location” means a site outside the office of the county clerk, established by
the county clerk, where a voter may cast a ballot seventeen (17) days prior to an election and includes
mobile alternate voting locations.

H. “Alternative voter” means a voter, who, after the deadline for requesting an absentee
ballot and due to unforeseen illness or disability, resulting in confinement to a hospital, sanatorium, nursing
home or residence, is unable to vote at his precinct polling place.

L “Ballot™ means a paper ballot card that is used on an optical scan vote tabulating
machine or hand tallied or the electronic image on a direct recording electronic voting system that presents
a sequence of contests, ballot measures or both.

J. “Challenger” means a voter in that county to which he is appointed under the provisions
of the Election Code.

K. “Contest” means court litigation that seeks to overturn the outcome of an election
pursuant to Section 1-14-1 NMSA 1978,

L. “County canvassing board” means the board of county commissioners in each county.

M. “Designated polling place” means the voting location assigned to a voter based on that
voter's residence within a precinct of the county.

N. “Direct recording electronic (DRE) voting system” means a voting system that records

votes by means of a ballot display provided with mechanical or electro-optical components that can be
actuated by the voter, that processes the data by means of a computer program, and that records voting data
and cast vote records by in internal and external memory components. It produces a tabulation of the
voting data stored in a removable memory component or in printed copy.

0. “Early voter” means a voter who votes in person before election day and not by mail.

P. “Election” means any special statewide election, general election, primary election or
special election to fill vacancies in the office of United States representative and regular or special school
district elections.

Q. “Electronic vote tabulating (EVT) marksense voting system” or “optical scan vote
tabulating system” means a voting system which records and counts votes and produces a tabulation of
the vote count using one ballot card imprinted on cither or both faces with text and voting response
locations. The marksense or optical scan vote tabulating voting system records votes by means of marks
made in the voting response locations.

R. “Emergency paper ballot” means the paper ballot card used in a polling place on
election day when a voting system is disabled, cannot be repaired in a reasonable length of time and when
no other voting system is available to the voter.

S. “Federal ballot™ means a paper ballot card that contains only federal candidates or
questions.
T. “High speed central count marksense ballot tabulator” means a self-contained optical

scan ballot tabulator that uses an automatic ballot feeder to process ballots placed in the tabulator in any
orientation. Ballots are processed at high speed and the tabulator has a built in sorting system to divert
processed batlots into appropriate bins.

U. “Marksense or optical scan ballot” means a paper ballot card used on an electronic vote
tabulating marksense vote tabulating system, optical scan vote tabulating system or high-speed central
count marksense vote tabulator.

V. “In-lieu of absentee ballot” means a paper ballot card provided to a voter at his polling
place when the absentee ballot was not received by the voter before election day.
W, “Naked ballot® means an absentee ballot, provisional ballot, alternative ballot,

replacement absentee ballot or in-lieu of absentee ballot that has not been placed in the inner secrecy
envelope by the voter.

X. “Observer™ means a voter of a county who has been appointed by a candidate, political
party chair or election related organization pursuant to the provisions of the Election Code.

Y. “Overvoted ballot” means a paper ballot card on which the voter has selected more than
the number of alternatives allowed in a contest or on a question.

Z. “Precinct board” means the appointed election officials at a polling place, consolidated
polling place, absentee precinct or alternate location.

AA. “Presidential ballot” means a paper ballot card containing only names of candidates for
United States president.

BB. “Provisional absentee voter” means a voter who votes on a provisional absentee ballot
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after initially attempting to vote by absentee ballot but whose name does not appear on the roster or has
failed to meet the voter identification requirements, pursuant to the provisions of the Election Code.

CC. “Provisional ballot” means a marksense or optical scan paper ballot card that is marked
by a provisional voter.

DD. “Provisional ballot tally sheet” means a document prepared and used by the county
clerk for the counting of votes cast by qualified provisional voters for candidates and questions.

EE. “Previsional ballot transmission envelope” means a sealed envelope or pouch marked
and designated by the county clerk to transmit provisional ballots from the polling place or alternate
location to the office of the county clerk.

FF. “Provisional voter” means a voter casting a provisional ballot pursuant to the provisions
of the Election Code.

GG. “Replacement absentee ballot” means a paper ballot card issued by the county clerk
prior to 5:00 p.m. on the Monday immediately preceding the date of the election to a voter who has applied
for but not received an absentee ballot.

HH. “Signature roster” means the certified list of voters at a polling place which is signed by
a voter when presenting himself on election day.

. “Tally sheet” means a document prepared by the county clerk and used for the counting
of provisional ballots, hand tallied absentee ballots, in-lieu of absentee ballots and emergency paper ballots.
JI. “Verification process” means the reviewing process used by a county clerk to determine

the eligibility of a provisional or in-lieu of absentee voter.

KK. “Voter” means any person who is qualified to vote under the provisions of the
constitution of New Mexico and the constitution of the United States and who is registered under the
provision of the Election Code of the state of New Mexico.

LL. “Voting response area” means the place on a paper ballot card where the voter is
instructed to mark his preference for a candidate or question.

[1.10.22.7 NMAC - Rp, 1.10.22.7 NMAC, 4-28-06; A/E, 10-2-08]

1.10.22.8 PRECINCT BOARD PROCEDURES:

A. A voter whose name does not appear on the roster or is required to present identification
at the polling place and fails to do so shall be entitled to cast a vote on a provisional ballot. The precinct
board shall instruct the voter that the required identification must be taken to the office of the county clerk
before the county canvass begins for the vote to be qualified. The precinct judge shall give the voter
written instructions on how the voter may determine whether the vote was counted and, if the vote was not
counted, the reason it was not counted. The precinct board shall ensure that each provisional voter is
provided with a toll free telephone number that may be called fourteen (14) days after the election for a
determination on whether the provisional ballot was counted.

B. Each polling place shall post the phone numbers of the county clerk and the secretary of
state and a map of the precincts represented in that polling place and an alphabetical list of the voters in
each precinct in that polling place. The precinct board shall not accept any verbal authorization from the
county clerk to allow a person to vote as a regular voter whose name is not on the roster. The precinct
board shall not accept any verbal authorization from the county clerk to allow a person to vote as a regular
voter who is required to provide identification pursuant to the Election Code. The precinct board shall also
ensure that the provisional voter, absentee provisional ballot or in-lieu of absentee voter shall fill out all
required information on the provisional ballot affidavit or in-lieu of absentee ballot affidavit and place the
ballot in the inner secrecy envelope and outer envelope prescribed by the secretary of state. The precinct
board shall ensure that the name of a provisional voter, absentee provisional ballot or in-lieu of absentee
ballot voter is entered in the roster on the line immediately following the last entered voter’s name,
pursuant to the Election Code.

C. The precinct board shall ensure that each provisional voter completes the certificate of
voter registration attached to the provisional ballot outer envelope and that the certificate of registration is
not placed in the envelope but returned to the county clerk.

D. The precinct board shall ensure that each provisional ballot, absentee provisional ballot or
in-lieu of absentee ballot cast at a polling place or alternate site is placed in an inner or secrecy envelope
prior to placing the inner or secrecy envelope in the outer envelope containing the voter’s oath or
affirmation.

E. The precinct board shall ensure emergency paper ballots shall be handled and tallied
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pursuant to the provisions of the Election Code.

F. The precinct board shall ensure provisional voters are not subject to challenge at the time
of voting under the procedures provided in the Election Code.
G. The precinct board shall ensure the voter registration card attached to the outer

provisional ballot envelope shall be placed in the provisional ballot transmission envelope and returned to
the county clerk.

H. The precinct board shall ensure a provisional ballot, absentee provisional ballot, or in-lieu
of absentee ballot shail not be placed in a ballot box at the polling place, alternate location or county clerk’s
office. Provisional ballots shall be deposited in a special sealed provisional ballot transmission envelope or
pouch designated by the county clerk for that purpose. The precinct board shall not open any absentee
ballots delivered to the precinct but shall deliver the unopened official mailing envelopes to the absentee
precinct boards.

L Absentee precinct boards are governed by 1.10.12.1 NMAC. Absentee precinct boards
shall not open or tally any provisional absentee ballots, but shall convey them to the county clerk for
processing according to the provisions of the Election Code and 1.10.22 NMAC. Identification documents
submitted with provisional absentee ballots shall be attached to the voter’s certificate of registration and a
notation that the documents have been submitted shall be entered into the electronic file of registered
voters,

[1.10.22.8 NMAC - Rp, 1.10.22.8 NMAC, 4-28-06]

1.10.22.9 COUNTY CLERK PROCEDURES:

A. The provisional ballot outer envelope containing the voter’s oath shall not be opened
until the county clerk has determined the reason the provisional voter’s name was not on the signature
roster, or whether the voter has provided identification, if required, by the Election Code. The county clerk
shall place any naked ballot in an individual manila envelope to replace the inner secrecy envelope and
mark the voter’s correct voting precinct on that envelope.

B. The county clerk has the authority to determine the qualification of a provisional ballot,
absentee provisional ballot or in-lieu of absentee ballot but shall not disqualify any provisional ballot,
absentee provisional ballot or in-lieu of absentee ballot because the voter’s address on the affidavit does not
match the voter’s address on the voter’s certificate of registration, provided the county clerk can identify
the voter with other information provided on the affidavit.

C. The county clerk shall determine the qualification or a provisional ballot, absentee
provisional ballot or in-lieu of absentee ballot but shall not disqualify any provisional ballot, absentee
provisional ballot or in in-lieu of absentee ballot because the voter has used an abbreviated name, address,
middle name, middle initial or suffix, provided the county clerk can identify the voter with other
information provided on the affidavit.

D. The county clerk shall determine the qualification of a provisional ballot but shall not
disqualify any provisional ballot because the voter did not sign both the affidavit and the polling place
roster if the voter provided a valid signature and the county clerk can identify the voter with information
provided on the outer envelope of the paper ballot or affidavit.

E. A provisional ballot shall be qualified if both:

(1)  the voter has provided all the information under Section 1-12-25.3 and Section 1-12-25.4
NMSA 1978, provided that a voter shall not have his vote disqualified under Subsections B, C or D of this
section, and

(2) if the county clerk can determine the voter is a registered voter in the county; if a voter is
registered in county, but cast a provisional ballot at the wrong polling place, the county clerk shall ensure
that only those votes for the positions or measures for which the voter was eligible to vote are counted; if
there is a conflict between New Mexico statute and this statewide standard, the statute will control.

F. A provisional ballot shall be rejected if: (a) the voter has not provided all the information
under Sections 1-12-25.3 and 1-12-25.4 NMSA 1978 subject to the provision in Subsections B, C or D of
this section; (b) the clerk cannot determine the voter is a registered voter in the county; (¢) the voter has
voted outside his county of registration; (d) voter has voted an absentee ballot in the election; (e} voter’s
registration was properly cancelled; or (f} voter failed to meet the voter identification requirements. If there
is a conflict between New Mexico statute and this statewide standard, the statute will control.

G. A county canvass observer, pursuant to Section 1-2-31 NMSA 1978 may be present
during the provisional ballot qualification process and canvass. At all times while observing the process
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and canvass, the observer shall wear self-made badges designating them as authorized observers of the
organizations which they represent. They shall not wear any other form of identification, party or
candidate pins. The observer shall not: (a) perform any duty of the workers; {b) handle any material: (c)
interfere with the orderly conduct of workers conducting the process; and {(d) use cell phones, audio or
video tape equipment while observing the process. The provisional ballot qualification process shall be run
with the county clerk staff member reading aloud the name and address of the provisional ballot. A county
canvass observer may interpose a challenge to the qualification of the voter consistent with Subsections A -
E of Section 1-12-20 NMSA 1978. The county clerk staff member shall handle the challenge consistent
with Section 1-12-22 NMSA 1978. The county clerk staff member will then announce aloud his or her
decision regarding whether that provisional vote will or will not be qualified; the county clerk shall assign a
different county clerk staff member than those involved in the qualification process to receive and open the
ballot from outer envelope for the tallying process. The observer may preserve for future reference written
memorandum of any action and may raise it at the canvass meeting. Observers shall not be in the line of
sight or view or make notes of the voter’s personal information: date of birth, party affiliation, and social
security number.

H. The determination of the provisional voter’s status and whether the ballot shall be
counted, along with the research done by the county clerk shall be noted on the provisional ballot outer
envelope. The county clerk shall, after status determination, separate qualified ballots from unqualified
ballots. Unqualified ballots shall not be opened and shall be deposited in an envelope marked “unqualified
provisional ballots™ and retained for twenty-two (22) months, pursuant to 42 USC 1974. The outer
provisional ballot envelope for qualified provisional ballots shall be opened and deposited in an envelope
marked “‘qualified provisional ballot outer envelopes™ and retained for twenty-two (22) months, pursuant to
42 USC 1974. The county clerk shall mark the number of the voter’s correct precinct on the inner secrecy
envelope and ballot for the purposes of a recount or contest, but no other information indicating the identity
of the voter shall be furnished to the county canvassing board or any other person. After the tally of
qualified provisional ballots, the county clerk shall deposit the counted provisional ballots in an envelope
marked “counted provisional ballots” and retained for twenty-two (22) months, pursuant to 42 USC 1972.

L The county canvassing board shall direct the county clerk to prepare a tally of qualified
provisional ballots, in-lieu of absentee ballots and absentee provisional ballots and include them in the
canvass presented to the county canvassing board to be tallied and included in the canvass of that county
for the appropriate precinct. Provisional ballots, in-lieu of absentee ballots and absentee provisional ballots
shall be tallied on separate tally sheets. The county clerk shall process provisional absentee ballots using
the same procedures used for provisional ballots cast at the polling place or alternate location. The tally
sheet may be a photocopy of a precinct tally sheet, however it shall be clearly marked as designated for
provisional ballots, in-lieu of absentee ballots or provisional absentee ballots. Upon the conclusion of the
county canvass, the county clerk shall transmit the provisional ballot tally to the office of the secretary of
state. The county clerk shall also prepare a report, on behalf of the county canvassing board, on the
disposition of all provisional ballots cast within the county. The report shall contain the name, address and
correct precinct number of each provisional voter, in-lieu of absentee ballot voter or provisional absentee
ballot voter. The report shall be transmitted to the secretary of state within 10 days of the election.
Pursuant to the Help America Vote Act, information about access to information about an individual
provisional ballot shall be restricted to the individual who cast the ballot. The report shall include an
explanation why a provisional voter’'s name was not included on the signature roster and the reason why
any provisional voter’s ballot, in-lieu of absentee voter’s ballot or provisional absentee voter’s ballot was
not counted. The report shall be in alphabetical order.

J. Counting procedures for provisional ballets. The county clerk shall count the
qualified provisional ballots using the hand tally method. One team of at least two persons shall be used to
count each qualified provisional ballot. The team shall consist of one reader and one marker, not of the
same political party whenever feasible. The reader shall read the ballot to the marker and the marker shall
observe whether the reader has correctly read the ballot; the marker shall then mark the tally sheet of the
precinct where the vote was cast, and the reader shall observe whether the marker correctly marked the
tally sheet.

K. Vetes to be counted. When counting provisional ballots, votes shall be counted for only
those positions or measures for which the voter was eligible to vote. If a ballot is marked indistinctly or not
marked according to the instructions for that ballot type, the counting team shall count a vote as provided
for in Subsection A and Paragraphs (1) through (4) of Subsection B of Section 1-9-4.2 NMSA 1978. Inno
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case, shall the counting team mark or re-mark the ballot. 1.10.23.12 NMAC contains illustrative examples
of how to discern voter intent.

L. The county clerk shall establish a free access system, such as a toll-free telephone
number or internet web site, that a voter who casts a provisional paper ballot may access to ascertain
whether the voter’s ballot was counted, and, if the vote was not counted, the reason it was not counted.
Access to this system is restricted to the voter who cast the ballot.

M. The county clerk may designate emergency paper ballots for use as provisional ballots.

N. The county clerk shall notify by certified mail each voter whose provisional ballots was
not counted of the reason the ballot was not counted. The clerk shall send out this notification any time
between the closing of the polls on election day through the tenth calendar day following the election. The
voter shall have until the Friday prior to the meeting of the state canvassing board to appeal this decision to
the county clerk.

0. The appeal process pursuant to Subsection C of Section 1-12-25.2 NMSA 1978 shall be
conducted as follows:

(1)  the county clerk shall select a hearing officer(s) from staff or a person from the
community who is not affiliated with any candidate on the ballot and knowledgeable of election law and
the clerk shall provide a disability accessible room for the hearing officer to work;

(2) the voter shall schedule an appointment time for an appeal by calling the county clerk’s
office and shall appear under oath and show by a preponderance of the evidence that the vote should be
counted;

(3) the voter may appear with counsel;

(4) the appeal hearing shall be an open meeting, but the voter’s personal information:

(a) date of birth;

(b) party affiliation, and

(¢) social security number shall not be stated out loud and the public shall not be in the
line of sight or view or make notes of the voter’s personal information;

(5) county clerk staff and the public may make brief public comment and offer relevant
exhibits but only the hearing officer shall be permitted to cross examine the witness;

(6) the hearing officer shall not be bound by the rules of civil procedure, but may use them
for guidance and shall make an immediate oral decision or send by certified mail a letter decision to the
voter;

(7) there is no statutory right of appeal;

(8) all decisions shall cite a provision of the Election Code explaining the disposition and be
announced or mailed by the Monday before the state canvassing board meeting;

(9) if the voter prevails, the hearing officer shall direct the county clerk staff to handle the
ballot as a qualified provisional ballot as found above; and

(10)  the county clerk shall notify the county canvassing board of the completion and results
of the appeals process.

[1.10.22.9 NMAC - Rp, 1.10.22.9 NMAC, 4-28-06; A/E, 10-2-08; A/E, 11-3-08]

1.10.22.10 SECRETARY OF STATE PROCEDURES:

A. Provisional voters wishing to determine the disposition of their ballot may call the office
of the secretary of state fourteen (14) days after the election. The secretary of state shall make the agency
toll free number available to county clerks for the purpose of determining the status of provisional ballots.
The secretary of state, prior to providing information to a voter on the disposition of his ballot, shall verify
the identity of the voter by name, address, date of birth and social security number.

B. The secretary of state shall not discuss the disposition of any provisional ballot with any
person other than the provisional voter.

[1.10.22.10 NMAC - Rp, 1.10.22.10 NMAC, 4-28-06]

L10.22.11 [RESERVED]
[1.10.22.11 NMAC - N, 4-28-06; A/E, 10-2-08]

1.10.22.12 [RESERVED]
[1.10.22.12 NMAC - N, 4-28-06; A/E, 10-2-08]
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1.10.22.13 [RESERVED]
[1.10.22.13 NMAC - N, 4-28-06; A/E, 10-2-08]

HISTORY OF 1.10.22 NMAC:

History of Repealed Material:
1.10.22 NMAC Provisional Voting Security (filed 8-1-03) - Repealed effective 4-28-06
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INSTRUCTIONS 2008-11

DATE: August 22, 2008
TO: County Clerks
FROM: Mary Herrera

Secretary of State
RE: Provisional Voting

Pursuant to 1-12-8 NMSA 1978, Laws of the State of New Mexico
A “a person shall be permitted to vote on a provisional ballot even though the person’s
original certificate of registration cannot be found in the county register or even if the
person’s name does not appear on the signature roster, provided:

(1) the person’s residence is within the boundaries of the county in which the
person offers to vote;

(2) the person’s name is not on the list of persons submitted absentee ballots; and

(3) the person executes a statement swearing or affirming to the best of the
person’s knowledge that the person is qualified elector, is currently registered and
eligible to vote in that county and has not cast a ballot or voted in that election.
B. A voter shall vote on a provisional ballot if the voter:

(1) has not previously voted in a general election in New Mexico or has been
purged from the voter list;

(2) registered to vote by mail;

(3) did not submit the physical form of the required voter identification with the
certificate of registration form; and

(4) does not present to the election judge a physical form of the required voter
identification
C. A voter shall vote on a provisional in accordance with the provisions of Section 1-12-
7.1 NMSA 1978 if the voter does not provide the required voter identification to the
election judge.
D. An election judge shall have the voter sign the signature roster and issue the voter a
provisional paper ballot, an outer envelope and an official inner envelope. The voter
shall vote on the provisional ballot in secrecy and when done, place the ballot in the
official inner envelope and place the official inner envelope in the outer envelope and
return it to the precinct officer. The election judge shall ensure that the required
identification is completed on the outer envelope, have the voter sign it in the appropriate
place and place it in an envelope designated for provisional paper ballots.

THE VOTER SHALL NOT PLACE THE VOTED PROVISIONAL
BALLOT IN THE VOTING MACHINE.
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INSTRUCTIONS 2008-13
DATE: August 22, 2008
TO: County Clerks

FROM: Mary Herrera
Secretary of State

RE: TRAINING OF PRESIDING JUDGES

During the 2008 Special Session, the Legislators approved a special appropriation
to train all Presiding Judges throughout the State for the 2008 General Election.
The training will consist of a special training during the month of September with
the assistance of the Secretary of State’s Office.

Opening of the Polls, Closing of the Polls, Provisional Ballots, and Identification
Requirements shall be the subjects of this special training. The Poll Worker
Video shall be required to be shown by the County Clerk’s during this special
training.

The training session will be scheduled by the County Clerk’s or their designee.
Location and time will be scheduled by the County Clerk’s and the Secretary of
State will have a representative present at the special training session.

The County Clerk will charge the state for the notification of the training to all
Presiding Judges and other expenses for this training. The Secretary of State will
approve the cost prior to the training session.

This will assure that all Presiding Judges are trained uniformly throughout the State of
New Mexico.
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Ms. HERRERA. Thank you. Thank you very much.

Pollworker training. This year I was instrumental, with the help
of the Governor of the State of New Mexico, to receive some extra
funding. We helped pollworker training for all the pollworkers. The
manuals were produced at the Secretary of State level and issued
to all 33 county clerks. And we did go out and do an extra
pollworker training with the funding that we received through the
Governor’s help.

What we did was, there wasn’t enough funding to train all
pollworkers, but we did train the presiding judges and we went
into the issues that were causing some of the confusion and delays:
opening and closing of the polls; what is a provisional ballot? That
is where I believe it ran a lot more smoother, because the
pollworkers were more aware of what a provisional ballot is; when
do I issue a provisional ballot; why do I issue a provisional ballot.

There was a lot of confusion when provisional ballots first came
into law, and that really helped this last election. The number ac-
tually went down on provisional ballots that were issued out at the
early voting sites, absentee and election day. I really was glad that
extra training was available.

I want to speak about funding at this point. I am going to make
it very clear there are so many issues in areas that we can improve
in the election process, but the funding isn’t always there. I have
to commend all of the county clerks in the State of New Mexico.
They do a great, great job with a limited amount of funding. It is
just not there. They work hard and they do a great job; but the
funding, we have to keep that in mind.

There are a lot of demands. Basically every single county clerk
and Secretary of State, we want to do a good job. We do not want
to disenfranchise the voters. That is why we take these positions.
We want to be the best for the citizens. But funding, I just needed
to throw that in because that is always a factor.

When we attend the National Association of Secretaries of
States, that seems to be everyone’s issue throughout every State.

Military and overseas voting. During the 2008 election New Mex-
ico partnered up with the Federal Voting Assistance Program. We
set up a link on our Web site that gave voters information through
FVAP. Partnering with them, we implemented the voter registra-
tion ballot delivery tool, providing military and overseas voters an
easier way to register to vote, and request and receive absentee
ballots without sacrificing the secrecy of the voter’s identity.

The tool, Web-based application, it simplified the process for the
uniformed service members and their families, as well as the
United States residents residing overseas, and completed the voter
registration and absentee ballot request form. We issued guides to
citizens through completion according to New Mexico-specific re-
quirements. We provided the opportunity to further assist the citi-
zens by allowing local election officials to send a blank ballot for
those citizens to transmit their completed form to a local election
office via a secure server.

I really commend the Voting Assistance Program for having that
tool available to all of the States, and I believe we had more voters
vote through that system. It was just a real, real great success.
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Back to provisional ballots, because that is the one I am very,
very proud about. When I was county clerk for the largest county
in the State of New Mexico, two-thirds of the votes of the State of
New Mexico, that was the first year we had provisional ballots, and
there were no rules. We didn’t really understand them. It was
quick. It was right after the HAVA requirements. And we were try-
ing to process them.

In my county alone, we had close to 9,000 provisional ballots.
Probably by the time we ended up qualifying them and counting
them, there were probably about 4,600 that were valid ballots.
That was great that they were available. But we did experience
that. That is why it was important for our State to issue standards
on counting and canvassing.

Also, I can recall as county clerk, they would argue because we
had a very close high-profile race in the State of New Mexico.
Every party, both parties, all parties, were fighting for one par-
ticular ballot. It was taking hours and hours because there was no
Voter intent. This year also in the State of New Mexico, we have
a ballot intent, examples that we issued out to the boards as they
count these votes. That cut down all of the confusion and argument
about what constitutes a vote.

That was what we passed, and they no longer could stand there
and argue for hours and hours. We have ten days to canvas, so that
was a very important factor for the State of New Mexico that we
process and get these results, especially these high-profile races,
the press and the public, and the public are angry with the election
officials because they do not understand that we have all of these
i"leclluilc"lements and laws that we have to abide to. That really, really

elped.

Ms. LOFGREN. Thank you so much.

Ms. HERRERA. Thank you.

[The information follows:]

[COMMITTEE INSERT]
Ms. LOFGREN. Mr. Thornburgh, we would love to hear from you.

STATEMENT OF HON. RON THORNBURGH

Mr. THORNBURGH. Thank you so much, Madam Chairwoman. My
name is Ron Thornburgh, Secretary of State for the State of Kan-
sas, and it is an honor to appear before the committee once again.

The last time I had the opportunity to appear before the com-
mittee was in 2001, 2002, as we were developing the Help America
Vote Act. And as you recall during that time, many questions were
raised in our country as to the technical prowess of our system and
whether the system worked or not. And I appear before you today
and say that I believe that HAVA and the work that was created
in HAVA is some of the most significant election law in a number
of generations in the United States because of the framework.

And I want to talk about that broader issue of the framework
today, if I might, Madam Chairwoman. HAVA did a number of
things.

Number one, it guaranteed every American the right to an inde-
pendent and secret ballot for the first time in our history, and I
think that is extraordinary.
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Secondly, it infused technology into a system that was vastly too
reliant upon Big Chief tablet and number 2 pencils, and we were
able to infuse that technology. But most importantly, I think HAVA
developed and maintained an appropriate role in Federal and State
relationships. And that was really what drove so much of the re-
sponse of what we were trying to do.

The point of emphasis during that discussion—and I hope will
continue with the committee—remain today. And that is that equal
protection and opportunity for every voter; that any uniform stand-
ard must be driven to the outcome and not to the process, so that
we can maintain State and local innovation and ability; that the
system must be designed not for election administrators, not for po-
litical parties, not even for candidates, the system must be de-
signed to protect the voter and provide those opportunities for the
voter. And lastly, we must do everything we can to maintain a
clean and accurate voter registration list.

If we look back to HAVA and what I choose to use as a model,
the most effective elements of HAVA respected the roles of the Fed-
eral, State and local partners.

Using my State of Kansas as an example, we used the HAVA re-
sources to create the required statewide voter registration data-
base, as I believe every other State has done as well. We have been
able to take that voter registration database, and now, through
memorandums of understanding with other States, we created
partnerships with 11 other States, that we can now share data-
bases with our other States to find places where perhaps a person
moved from one State to another. And we can keep our lists clean-
er. That was not something that was designed through the Federal
legislation, but through innovation we have been able to do that.

We have been able to create online voter registration, again, not
required by HAVA, but it is certainly an outcome that I think ev-
eryone would want to see.

E-motor voter. When a person registers to vote at the Division
of Motor Vehicles, there is an electronic transaction that automati-
cally updates their voter registration information as well as their
driver’s license information.

All of these elements came about because we had the flexibility
and the freedom to try to move forward in an aggressive way. I be-
lieve that we have that opportunity today. In the one case—and
certainly no disrespect to my friends at the EAC or at NIST—but
in the one case where the Federal Government maintained all con-
trol was in voting machine certification. And it was removed from
almost a voluntary process through the National Association of
State Election Directors to our Federal partners. And in that case
it took 7 years.

Now, certainly there were extraordinary difficulties to overcome,
and I understand what a mess it was. But in the one case where
we had Federal oversight, for lack of a better term, the system just
simply did not work as well as when the States and localities were
given the reins to try to move forward as aggressively as we could.

I would ask that as you consider legislation, that we allow all en-
tities to play to their strengths. In my personal opinion, I think
that our Federal partners certainly have an obligation toward a
broad framework, incentives. And I wouldn’t be from a State if I
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didn’t ask for funding while I was here as well. I fully understand
my role in that. But that Federal funding has meant that we have
had the opportunity to do things we simply did not have the chance
to do before.

The work that we have accomplished in the Kansas Secretary of
State’s Office could not have been done without the Help America
Vote Act. However, the work we have done in the State of Kansas
also could not have been done with a Help America Vote Act that
was driven through Federal standards rather than State oppor-
tunity.

I appreciate the chance to appear before you today and I look for-
ward to answering your questions.

Ms. LOFGREN. Thank you very much.

[The statement of Mr. Thornburgh follows:]
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Thank you Ms. Chairwoman and members of the subcommittee for the opportunity to appear
today. My name is Ron Thomburgh, and I am the Secretary of State for the State of Kansas. As
Chief State Election Official for ruy state, it is an honor to appear before you to discuss this
important topic related to one of my most significant duties—that of conducting elections.

1 had the honor of testifying before the full Committee on House Administration on April 20,
2001. At that time T had just become President-elect of the National Association of Secretaries of
State, the presidential election of 2000 had only recently concluded, and the Congress was
considering election reform, which ultimately was passed in the form of the Help America Vote
Act 0f 2002, The Congress rightly consuited election officials in drafting HAVA, and in my
view the result is better for it. As president of the National Association of Secretaries of State, |
had the privilege of working closely with members of Congress and their staffs, through many
trips to Washington, DC, to offer input on the final language of the law.

Looking back at the testimony I gave that day in 2001, I think #t is important to note that the
major points in my message are still true today. The key points were: (1) We must all work
together fo ensure equal protection and equal opportunity for every individual to participate in
elections. (2) Any uniform standards must be voluntary, limited to the desired outcomes, and
must not impose the same process on every jurisdiction. (3) The electoral system must be
designed for the voter, not the candidates, the parties, or the government that administers it. (4)
The foundation of an effective clectoral system is a clean and accurate voter registration list.

Of the many laudable resuits of HAV A, the most effective have heen achieved when the federal
government’s role was limited to establishing broad objectives and providing resources to attain
them. In HAVA, Congress established the outcome for every state to have a centralized voter
registration database and provided funding for them. But besides using the registration database
to administer elections, a number of states, including Kansas, have used this new tool for
innovative purposes. I offer two examples:

s We recently implemented an electronic motor-voter program and an online voter
registration program in coordination with our state Division of Motor Vehicles. These
programs would not have been possible without the centralized voter registration system
acquired through HAVA and the federal funding. The programs provide greatly enhanced
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service to our voters and election administrators and are responsive to the public’s
increasing demand for the ability to conduct their business with their government
electronically. Previously, most of our problems with provisional ballots on election day
were due to paper registrations not being transferred from Motor Vehicle offices timely
and efficiently. Our new system greatly reduces this, and that is but one of many benefits.

s Another successful program that has resulted from our centralized databases is interstate
crosschecking of voter registration records. We have signed multi-state memorandums of
understanding and established procedures for comparing data to identify duplicate
registrations resulting from cross-state moves by voters. Through these comparisons we
might also find a few cases of double voting by some individuals, but the good news is
that these cases are isolated and rare, and this adds to our confidence in the integrity of
our electoral system.

Kansas is currently involved with eleven states in the database crosscheck efforts: Arizona,
Arkansas, Colorado, lowa, Kentucky, Louisiana, Minnesota, Missouri, Nebraska, Oklahoma and
South Dakota. This is state-to-state cooperation at its best. We are using tools provided by the
federal government to improve the accuracy of our voter registration databases and the overall
efficiency of our electoral processes. The Congress provided the tools and the funding but
allowed the states to figure out the best way to design their systems. Without the tools and
funding, these programs could never have happened. But in contrast, with a restrictive and
micromanaged HAVA, they also could not have happened.

In contrast to these successes, however, there was at least one aspect of HAVA that has not
worked out as well thus far. HAVA assigned to two federal agencies, the Election Assistance
Commission and the National Institute of Standards and Technology, the task of accrediting
voting equipment testing laboratories and overseeing the process of certifying voting systems for
use in our states and localities. That process has proved to be slow, cumbersome and expensive,
and it has only recently produced its first results. HAVA was signed into law on October 29,
2002, but the voting system certification process did not produce its first certification until the
spring of 2009, States have been unable to purchase new equipment, venders have been unable
to develop and market it, and as a result, the costs to local election administrators are rising. In
this most notable instance, HAVA provided for complete federal control, and the result was
failure.

As the Congress considers new legislation to reform elections, I hope we can keep in mind the
system that works. We must let all the entities involved in the process play to their strengths. The
federal government should provide the incentives, the broad framework and the funding. The
states should provide the ingenuity to design the best system. The localities should provide the
street-level expertise to administer the details, and the private sector should provide the
innovations to keep us moving forward.

We in the states and localities understand the impulse in Congress to increase uniformity and
standardization. It is appropriate for Congress to set the outcomes, but not to design the process.
The outcome should be fair, safe and secure elections. The process should be designed by the
states and localities to achieve the uniform outcomes. What works for Los Angeles, California
will not work for Leoti, Kansas.
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My message today is the same as it was in 2001: we do our best work when we have broad
objectives and the resources to implement them. The greatest achievements from HAVA
occurred because states were given the resources and handed the reins to move forward. A

completely uniform, federal system will stifle innovation and bind us to the strictures of federal
regulation.
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Ms. LOFGREN. And now we will hear from Ms. Oakley.

STATEMENT OF FREDDIE OAKLEY

Ms. OAKLEY. Thank you, Madam Chair and members. I am
Freddie Oakley, the elected clerk recorder for Yolo County, Cali-
fornia. Yolo County is a medium-sized county. We are right across
the river from the State capitol, and we are the home of University
of California/Davis, which has been a tremendous resource for me
as county clerk.

Thank you for the opportunity to testify today on behalf of the
pollworker training standards. It is a subject on which I have some
expertise, having chaired the Secretary of State’s 2005 task force
and having personally trained thousands of pollworkers during my
career.

The first issue that I would like to address is the foundational
one to all others concerning pollworkers, and that is who are they.
Well, the answer is that they are a broad spectrum of Americans.
And they run the gamut from highly compassionate and helpful to
mean and bossy people.

Pollworker training is absolutely necessary, in my view, to estab-
lish boundaries and limits on their discretionary authority. In Cali-
fornia we emphasize in our best practices that pollworkers must be
oriented to this underlying and overarching philosophy.

Ms. LOFGREN. Ms. Oakley, can you see if your microphone is on?

Ms. OAKLEY. Silly me.

Ms. LOFGREN. Thank you so much.

Ms. OAKLEY. In California we emphasize in our best practices
that pollworkers must be oriented to the underlying and over-
arching philosophy of election administration, which is first and
foremost. We are here to help people vote and to protect their bal-
ots.

Second, we will help every potential voter who enters our polling
place regardless of physical and mental abilities, race, religion, lan-
guage or shoe size. In short, we have to get pollworkers to believe
that they are not cops, they are more like nurses. And their first
thought should be, how can I help you? This is, incidentally, one
reason that California has developed a system to verify voter iden-
tity in the office rather than at the polls. We want absolutely to
have uniform application of voter ID laws. And we believe that if
it is left to pollworkers, who are essentially volunteers who are
trained for an hour or two and who work a couple of times a year,
we will not get that uniform application.

The question arises: What should we be teaching pollworkers?
Well, first we need to orient them to the rights of voters, the re-
quirement to be helpful and the requirement to respect and assist
voters with disabilities, different languages and different cultures.

We should also orient pollworkers to their election day duties
and how to carry them out. And we must orient them to the re-
quirements for polling place setup, poll opening as well as poll clos-
ing, ballot security, accounting tasks, and how to deliver securely
the ballots. This is far too much for one class.

So what we really need to do is to strongly instruct pollworkers
on the limits of their authority and the requirement to be helpful,
and then to teach them about the many resources that we provide
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for them on election day. We try to do all the work up front for
them so that they have laminated cheat sheets, they have check-
off lists, they have booklets to follow as they open and close the
polls. And the effect of this is that we can concentrate in training
on the more complex intellectual matters, and we can leave the
nuts and bolts to our extremely well-designed resource materials.

In California we recommend, and in my county we require, at
least 1 hour of hands-on practice on the voting system itself. Most
voting systems now depend on complex and finely tuned computer
systems and there is no adequate substitute for hands-on experi-
ence.

This hands-on training during which pollworkers practice setting
up, using, and taking down the voting system, also provides a crit-
ical opportunity for my staff, or our staffs, to meet returning and,
more importantly, new pollworkers. We get to assess their
strengths and weaknesses and to reinforce our underlying and
overarching philosophy of helpfulness. And during training, hands-
on training, we are also able to remind pollworkers that they are
not cops; that they should use provisional ballots, which are their
personal get-out-of-jail-free cards—if they will use provisionals we
will make the tough decisions for them—and to remind them to call
troubleshooters when they need them.

The question arises: Should pollworker training be standardized?
Well, I believe it should. In California our absolutely wonderful
Secretary of State, Debra Bowen, is well on the way to instituting
most of the uniform standards recommended by the 2005 task
force. We would hope that she also institutes adequate funding for
counties to comply with those requirements.

Our expectation is that the application of these uniform require-
ments and standards will help us approach real equal opportunity
for voters, which they deserve and have a right to demand. My per-
sonal belief is that national standards would extend the principle
of equality even more broadly and I believe that is a good thing.
Thank you.

Ms. LOFGREN. Thank you very much.

[The statement of Ms. Oakley follows:]
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I. Executive Summary

Until the enactment of the federal Help America Vote Act of 2002 (HAVA) (HR 3295, PL. 107-252), poll worker recruitment
and training has been primarily a responsibility of the counties in Cafifornia. Title 12 of the California Elections Code
designates counties to appeint and instruct members of precinct boards “concerning their duties in connection with
the conduct of the election.”

The enactment of HAVA brought the state into the arena of poll worker training. Section 254(a) of HAVA requires that
each state prepare a HAVA state plan detailing what it will do to implement the new federal mandates, including a
description of how each state will use HAVA Title Il funds to educate elections officials and poll workers.

Pursuant to this, the state adopted its plan, “My Vote Counts: The California Plan for Voting in the 21st Century” which
explains how it intends to provide assistance to counties with regard to training poll workers. This plan states that the
Secretary of State will:

ensure that any training provided to poll workers covers at least the following topics:

- The proper operation and maintenance of voting systems and technology;

- The rights of voters to cast provisional ballots, the proper processing and counting of those ballots, and
how provisional voters can determine whether their votes were counted and, if not, why not;

+  The non-discriminatory application of HAVA's identification requirements for certain voters who register by
mail;

+  Identifying and assisting voters with disabilities, including psychiatric disabilities, in order that such voters
can participate fully in the voting process independently and privately;

«  The rights of minority language voters in jurisdictions covered under Section 203 of the Voting Rights Act
of 1965 to receive language assistance at the polling place” ("My Vote Counts: The California Plan for Voting in
the 215t Century”, page 20).

Concurrently, the Secretary of State sponsored Senate Bil 610 (Escutia), legislation to establish this Task Force and
require adoption of uniform poll worker training standards, based on the Task Force's recommendations.

This Task Force met four times and developed recommendations in 11 categories: (1} Voting Rights; (2) Election
Challenge Procedures, (3) The Operation of a Jurisdiction’s Voting System; (4) Preventing, Detecting and Addressing
Problems with Voting Systems; (5) Poll Hours; (6) Relevant Election Laws; (7) Cultural Competency; (8) Voters with
Disabilities; {9) Procedures involved with First-Time Voters, Provisional Voting, Absentee Voting, etc.; (10) Authority of
Poll Workers and Appropriate Limits of that Authority; and (1) Further Recommendations.

The Task Force made numerous recommendations within each of these areas, among the most important of which
include:

«  Poll worker training must include detailed information to ensure that the rights of every voter are
protected.

»  Poll workers must be educated both on the authority of their role as a poll worker, and the appropriate
limits of that authority in order to ensure no voter's rights are infringed.

« Training must include instruction on the state election laws that poll workers must follow on Election
Day including poll worker duties, issuing and receiving ballots, opening and closing procedures, how
and when to issue provisional ballots, and what constitutes intimidation of voters and corruption of the
election process.

- Poll workers must be instructed on the standard operating procedures for their jurisdiction’s voting

system including set-up, operation, and dismantling the system. They must also be informed how to
troubleshoot common problems and how and when to request assistance for other problems.
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-+ Each prospective poll worker must receive up to one hour of hands-on training with the voting system
they will use on Election Day. If a system has more than one piece of equipment, poll workers must
have hands-on training on each piece of equipment.

« Instruction must be provided to polt workers on how to be respectful and sensitive to the needs of
voters with a disability, speak a language other than English, or are from a background different than

the poll worker.

+  The Secretary of State, in conjunction with a public university, should establish a statewide center to
develop interactive training materials and programs for poll workers and elections officials, and to
provide guidance to counties on improving how elections are conducted.

In addition to its recommendations, the Task Force also provided a series of best practices on recruiting poll workers
and best practices on useful methods and materials for poll worker training.

The Task Force believes these recommendations and accompanying best practices provide useful guidance for
counties in successfully training poll workers to facilitate elections across California.
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il Introduction

The Secretary of State's Task Force on Uniform Poll Worker Training Standards was created pursuant to Senate Bill 610
(Escutia), Chapter 530, Statutes of 2003. This bill, which amended aspects of Title 12 of the California Elections Code, was
sponsored by Secretary of State Kevin Shelley.

This law requires the Task Force to study the issues and offer recommendations for “uniform guidelines for the
training” of poll workers. The primary focus of the Task Force was to create a set of uniform standards to ensure that
California’s poll workers are properly trained in administering voting, handling emergencies, and properly using
their county’s election equipment. The Task Force recommendations are also designed to provide instruction to poll
waorkers in serving voters with a disability or who do not speak English as their primary language.

Until the enactment of the federal Help America Vote Act of 2002 (HAVA) (HR 3295, P.L. 107-252), poll worker recruitment
and training has been primarily a responsibility of the counties in California. Title 12 of the California Elections Code
designates counties to appoint and instruct members of precinct boards "concerning their duties in connection with
the conduct of the election.”

The enactment of HAVA brought the state into the arena of polf worker training. Section 254(a) of HAVA requires that
each state prepare a HAVA state plan detailing what it will do to implement the new federal mandates, including a
description of how each state will use HAVA Title )l funds to educate elections officials and polt workers,

Pursuant to this, the state adopted its plan, “My Vote Counts: The California Plan for Voting in the 21st Century” which
explains how it intends to provide assistance to counties with regard to training poll workers. This plan states that the
Secretary of State will

“ensure that any training provided to poll workers covers at least the following topics:

- The proper operation and maintenance of voting systems and technology:
The rights of voters to cast provisional ballots, the proper processing and counting of those baliots, and
how provisional voters can determine whether their votes were counted and, if not, why not;
The non-discriminatory application of HAVA's identification requirements for certain voters who register by
mail;

- ldentifying and assisting voters with disabilities, including psychiatric disabilities, in order that such voters
can participate fully in the voting process independently and privately;

« The rights of minority language voters in jurisdictions covered under Section 203 of the Voting Rights Act
of 1965 to receive language assistance at the polling place” {"My Vote Counts: The California Plan for Voting in
the 215t Century”, page 20).

Concurrently, the Secretary of State sponsored Senate Bill 610, legislation to establish this Task Force and require
adoption of uniform poll worker training standards, based on the Task Force's recommendations.

Like HAVA, $B 610 was introduced in response to concerns about poll worker training following the events in Florida
surrounding the controversial 2000 election and the increasing complexity of polling piace operations due to changing
voting technology. According to the legisiation, “While California has made significant progress in the last decade in
reforming the statutes and procedures that govern the administration of elections, and has moved forward to provide
voters with more modern voting equipment, the possibility for disruption of elections, by accident or design, requires
the state to ...provide for procedures to promote the uniform and accurate administration of elections.”

But even with the enactment of SB 610, it has become increasingly clear that poll worker training is inconsistent, and in
some instances, inadequate, to ensure smoath elections. During the March 2, 2004 primary election in California, some
counties encountered problems that, according to a report prepared by the Office of the Secretary of State following
that election, resulted from a combination of the complex technology and uneven poli worker training.
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Amang its conclusions, the report recommended the adoption of “statewide poll worker training standards that
require minimum time for each trainee on the systems they will operate on Election Day.”

Counties in California choose which voting system to use from among systems certified by the Secretary of State.
Consequently, training on operating voting equipment differs based on the particular voting system used by
each county. However, practically everything else about the election process is the same statewide. So the training
poll workers receive about those processes can and should be uniform,

In the November 2, 2004 General Election, California recruited, trained, and assigned 80-100,000 poll workers

to administer voting in 23,931 precincts across the 58 California counties, 27 of which have multiple language
requirements. This was an enormous undertaking, but especially so considering that all of these individuals served
their communities with limited training and increasingly complex technology, legal requirements, and voter diversity.
Therefore, there are many areas where uniform training would be useful.

Under the new law, the Task Force is required to recommend uniform standards that address, at a minimum, the
following:

1) The rights of voters, including language access rights for linguistic minorities, the disabled, and other
protected classes as defined in the federal Voting Rights Act.

2) Election challenge procedures such as challenging precinct administrator misconduct, fraud, bribery, or
discriminatory voting procedures.

3) Operation of a jurisdiction’s voting system, including modernized voting systems, touch-screen voting, and
proper tabulation procedures.

4) Poll hours.

5)  Relevant election laws and any other subjects that will assist an inspector in carrying out his or her duties.

6) Cultural competency, including having adequate knowledge of diverse cultures and languages that may be
encountered by a poll worker during the course of an election, and the appropriate skills to work with the
electorate.

7)  Knowledge regarding issues confronting voters who have disabilities including, but not limited to, access
barriers and need for reasonable accommodations.

8) Procedures involved with provisional, fail-safe provisional, absentee, and provisional absentee voting. (Cal.
Elections Code §12309.5)

However, the Task Force has determined that there are other areas where minimum standards would also be
warranted such as methods for preventing, detecting and addressing problems with voting systemns, and a discussion
on the authority of polf workers. This last item was included because some poll workers are not always trained to
understand the scope and limits of their authority in the election process. Additionally, the Task Force members felt it
was necessary to illustrate some of the recommendations with a variety of best practices, so that jurisdictions could
learn from each other.

By statute, the Task Force must consist of at least twelve individuals including the chief efections officer of California’s
two largest counties, the two smallest counties, and two other county elections officers selected by the Secretary of
State. The remaining members were required to be individuals with elections expertise and must include members of
community-based organizations that are "familiar with different ethnic, cultural, and disabled populations.”

The work of the Task Force will help California’s 58 counties improve the training and understanding of Election Day
procedures, voters' rights, and understanding the needs of citizens who might be different than them. This document
contains the Task Force's recommendations for making poll worker training standards uniform across all counties in the
State of California.
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1t Overview of the Task Force

The Secretary of State’s Task Force on Uniform Poll Worker Training Standards was a diverse, 14-member body
appointed by Secretary of State Kevin Shelley, pursuant to California Elections Code Section 123095,

The Task Force held four public meetings in Sacramento and Los Angeles between August 25 and October 13, 2004.
The hearings were publicized in advance by postings on the Secretary of State’s Web site and through various press
refeases. The meetings were audio-recorded and documented by minutes, which are also posted on the Secretary of
State's Web site. The meetings were held in compliance with the federal Americans with Disabilities Act and the state's
Bagley-Keene Open Meetings Act.

On November 19, 2004, the Preliminary Recommendations of the Secretary of State’s Task Force on Uniform Poll Worker
Training Standards were made available for public inspection at the Secretary of State’s office in Sacramento and a
notice was published to that effect on the Secretary of State’s Web site. A news release was issued announcing that

the Preliminary Recommendations were available for public inspection and comment until December 17, 2004. Copies
were posted in English and Spanish on the Secretary of State's official Web site (www.ss.ca.goy).

Copies of the Preliminary Recommendations were sent to interested persons and organizations. Comments regarding
the Preliminary Recommendations were received by mail, hand delivery, fax, and e-mail. All comments were
considered. Revisions of the Preliminary Recommendations were made in response to the comments, What follows
are the final recommendations of the Task Force to the Secretary and the Legislature. Then, pursuant to the law, the
Secretary must consider the recommendations in establishing statewide uniform training standards by June 30, 2005.
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V. Survey of County Poll Worker Training Programs

Following the March 2004 Primary Election, in preparation for the work of this Task Force, the Secretary of State’s office
conducted a survey of California counties in an effort to learn more about current poll worker training programs.

With the exception of Madera County, all of California’s counties responded to the survey. Although Alpine County
responded, it is so smail that it conducts elections entirely by mail and, therefore, does not utilize poll workers.

California‘s counties vary widely in size - both of population and geographic area. For instance, California’s two
smallest counties, Alpine and Sierra, contain 1,209 and 3,502 residents respectively. This contrasts sharply with Los
Angeles County, the largest voting jurisdiction in the nation, which has a population of 9.87 million people including
approximately 3.6 million registered voters. San Bernardino County has the greatest land mass of any county in the
continental U.S. at over 20,000 square miles. This is larger than nine U.S. states including Massachusetts and Maryland.
On the other end of the spectrum, San Francisco sits on g1 square miles.

In the survey, the counties were asked six questions:
1. How many poll workers were trained for the March 2004 primary?
2. Ofthose poll workers, how many were returning poll workers?
3. How many student poll workers were trained?
4. How long was the training session?
5. How much time were poll workers trained on voting machines?
6. Did the counties use any non-traditional training methods?

The most significant finding of the survey was the great variability of poll worker training throughout the state,
highlighting the need for a uniform system. (See Appendix 1)

Returning Poll Workers
Given the enormous differentiation in size and population, it is not surprising that the number of poll workers trained
in each county varies widely.

Of the poll workers who were trained for the March 2004 primary, a significant number had served previously. At least
70% of the poll workers had served previously in 42 of the responding counties. This statistic may be reflective of a poll
worker force that tends to be older, and may signal the need to find new recruitment methods as poll workers retire
due to age, infirmity or a lack of desire to Jearn how to use new voting systems.

This is happening as many counties seek to utilize county employees as poll workers. Recent legislation has
encouraged the use of state employees and students as poll workers as well. A statutory change in January 2004
increased from two to five the number of student poll workers eligible to serve at any one precinct. Most counties
are trying to bring on new poll workers, including students. in the March 2004 primary election, 40 counties trained
students to serve as poll workers in their counties.

Length of Training

Overall training time varied a great deal from county-to-county. Three counties offered training for one hour or less,
while 15 counties provided training of 9o minutes to two hours in length. Another 15 counties trained poll workers for
two hours, eight conducted training sessions lasting between two hours and fifteen minutes to three hours. Finally,
nine counties offered training for three hours, and six counties provided training for more than three hours.
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Instruction on how to operate the county’s voting systern also varied greatly. In 15 counties, poll workers were not
trained at all to operate voting machines for the March primary. Poll workers received up to 15 minutes of instruction in
six counties, between 15 to 30 minutes in four counties, and between 30 minutes to one hour of training in 7 counties.
Thirteen counties provided instruction on their voting system for an hour or more, while ten other counties responded
that their poll worker training time varied.

Methods

The traditional classroom lecture was the most common training method. However, 21 counties reported that they
used some non-traditional training methods. The definition of a non-traditional training method varied a great deal,
however. Some counties described Microsoft PowerPoint presentations as being non-traditional, while others stated
that their use of videos or DVD's was non-traditional. Labs, hands-on instruction, quizzes and role-playing scenarios
were other non-traditional methods listed in county responses. Some variation in teaching methods can be attributed
to the demands of the different technologies used in California’s elections.

See Appendix 1, below, for a table of survey responses.
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VI. Recommendations

1. The Rights of Voters

Poll workers may have little or no understanding of the rights of voters and what steps must be taken to protect those
rights. Often voters who encounter a problem with voting are treated as having done something wrong. in order to
protect the rights of voters, ensure the integrity of the election process, and make the voting process as smooth as
possible, poll workers must be trained to understand and ensure the following voting rights.

Many of these rights are included in the state’s Voter Bill of Rights which poll workers are required to post
conspicuously inside and outside of each polling place on Election Day. How poll workers respond to questions,
problems, or seemingly minor unforeseen situations, may have a significant impact on voters - particularly those
voting for the first time, those with a disability or those whose primary language is not English. For a new vater, if their
first opportunity to vote is uninviting, it may discourage that person from voting in the future. For those requiring
assistance or additional attention, if that assistance is inadequate, or provided only grudgingly, the voter may feel
dismissed, and their voting experience may be marred.

RECOMMENDATIONS:
To provide a positive voting experience for all, and to ensure that the rights of every voter are protected and ensured,
we recommend that poll workers be familiar with the following rights of voters:

General Rights

Right to Cast a Ballot

«  Every valid registered voter has a right to cast a ballot. A valid registered voter means a United States citizen
whao is a resident in this state, who is at least 18 years of age and not in prison or on parole for conviction of a
felony, and who is registered to vote at his or her current residence address.

«  Voters have the right to cast a secret ballot free from intimidation. Poll workers must be trained to watch for
and address any intimidation - even subtle intimidation or electioneering. They must also be sure to enable
voters with disabilities, or any voter requiring assistance, the same opportunity for privacy when marking their
ballots as all other voters,

«  Poll workers must be trained about the right of voters to cast a ballot if they are present and in line at the
polling place prior to the close of the polis. (See Poll Hours for opening and closing procedures)

Right to a Provisional Ballot

< If avoter explicitly requests a provisional ballot, or they believe they should be listed on the voter roll, but are
not, the voter has a right to cast a provisional baliot and to be told how they can find out whether their vote
was ultimately counted, and if not, why not.

»  Poll workers must be trained, per California election law, to give voters the benefit of the doubt when a voter
claims they are properly registered and at the correct polling place. Valid registered voters who were denied
their right to vote may challenge the election. So poli workers must offer voters who are not on the voter rolls a
provisional ballot and let elections officials determine the voter's registration status after the polis close.

< Voters who are listed as absentee voters, but did not bring their absentee ballot with them to the polls, have a
right to cast a provisional ballot.
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Right to Replace a Spoiled Ballot

- Voters may not be aware that they have the right to receive a new ballot if, prior to casting their ballot, they
made a mistake marking their votes, Absentee voters may also request and receive a new ballot if they return
their spoiled ballot to an elections official prior to the closing of the polls on Election Day. But poll workers
should also be made aware that the law provides that a voter can receive a replacement ballot no more than
two times (for a total of three baliots).

No Identification Unless Designated on the Roll

«  Voters have a right not to be asked for identification unless the voter roll explicitly states that ID is required
{because the voter is a new voter who registered by mail). When asking for 1D, the poll workers must know
which forms of ID are acceptable — and that a photo 1D is not required, but is simply one acceptable form of
identification. Poll workers should also be instructed that a photo 1D need not have the voter's address on it
and need not be issued by a government agency.

» It must be clearly explained that if a voter designated as needing to provide identification either does not have
any, or does not wish to provide any, the voter may still cast a provisionatl ballot without needing to show any
identification.

Instruction on the Veting Equipment

- Avoter has the right to receive instruction on how to cast his or her ballot using the voting equipment in the
voter's jurisdiction. Poll workers should be available to help voters understand how to use the equipment.
Thus, poll workers must understand the proper procedures and tools for demonstration, including the use of
specially marked demonstration ballots.

Election Day Posting Requirements

- Poll warkers must be informed what materials are to be posted at the polls on Election Day, and where each
must be posted. This includes flags (and how to properly hang them), electioneering perimeter postings, Voter
Bill of Rights posters (which the law requires 1o be “conspicuously posted both inside and outside every polling
place”), and other related materials.

Reporting Fraud or Hiegal Activity

«  Voters and others have the right to report any illegal or fraudulent activity. If a poll worker is asked, they should
refer the voter to the local elections official or to the Secretary of State's Office. Voters may also file a written
complaint if they are dissatisfied with the way an election is being run. Complaint forms are available on the
Secretary of State's Web site, on the MyVoteCounts.org site, and from the Secretary of State’s Office. Under
federal taw, complaints alleging violations of the Help America Vote Act of 2002 must be notarized.

Materials in the Voting Booth
+  Nothing in law prohibits a voter from bringing into the voting booth a sample ballot, the Voter information
Guide, a copy of the Voter’s Bill or Rights, or other similar explanatory materials.

Other Rights

In addition to these general rights of voters, some additional rights are applicable to certain voters depending on
their situation or circumstances. Polt workers should be accommodating and flexible to ensure that these rights are
protected as well.

Rughts of Voters with Disabilities or Limited English Proficiency
Voters who are unable 1o vote without assistance have the right to receive assistance in casting their ballots.
This means that a voter can bring one or two persons to assist them - or they may request assistance from
a poll worker. Poll workers cannot ask why a third-party is assisting. Poll workers should be trained what to
do {and what not to do)} if they are asked to assist. For instance, poll workers assisting a voter with a disability
should keep their opinions 1o themselves and not comment on the voter's selections. Doing this can create an
environment of perceived or subtle intimidation, regardless of whether it was intended,
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hts of Voters with Disabilities

Voters with disabilities have a right to an accessible polling place or alternate means of casting a ballot. For
example, poll workers should be familiar with the procedures to facilitate curbside voting. Poll workers can
also re-direct voters with disabilities to an alternative accessible polling place if they cannot accommodate
the voter in their precinct.

Voters with disabilities have the right to reasonable modifications or removal of barriers to the voting
process and provision of auxiliary aids and services. In other words, poll workers should be trained to
provide voters with disabilities, if possible, with the opportunity to vote privately and without assistance. If
this is not possible, they should do their best to accommodate a voter when the poll is not accessible.

BEST PRACTICE: Poll workers should be instructed that before the polls open, they should connect and

test any attachments to voting machines that provide accessibility to the disabled. (Some poll workers may
then need to disconnect the attachments since some certified voting systems do not display anything on the
screen if an audio device is attached.) Connecting and testing attachments allows poll workers to become
familiar with the devices, and enables them to re-attach them quickly in the event they are needed.

All eligible citizens have the right to register to vote unless judicially deemed incompetent or otherwise
ineligible. It is not up to poll workers to determine a person’s registration qualification or competence to
vote. Sometimes poll workers, upon seeing a voter who is disabled, may question the person’s competence
to vote. If the individual is properly registered, then that voter must be treated the same as any other

voter. No voter, including a voter with psychiatric disabilities, is required to show any identification (unless
they are a first-time voter who registered by mail), or to prove their competence to receive or cast a ballot.
Voters with disabilities also have a right to cast a provisional ballot if the poll worker is unable to verify the
voter’s eligibility and the voter affirms that he or she is properly registered.

All voters with disabilities must be accorded the ability to cast their secret ballot in private. They should
not be asked to fill out their ballot at the table where poll workers are checking in voters, especially if they
need assistance to fill out their ballot.

hts of Voters with Limited English Proficiency

Voters who are not proficient English speakers or who are voting in a jurisdiction where their primary
language is a designated Voting Rights Act language, are entitled to a ballot and other materials in that
language. Poll workers must not make comments regarding voters using non-English materials.

BEST PRACTICE: During training, it is often useful to have both a voter with a disability, and a voter with
limited proficiency in English, relate to the class (either in person or via video) a prior bad experience trying to
cast a vote. Hearing from someone directly can have a tremendous impact.

Voters who are unable to vote without assistance have the right to receive assistance in casting their
ballots. This means that voters who are not proficient in English may bring in someone to assist them

in voting. They may also request assistance from a poll worker. Bilingual poll workers are not the only
individuals who can assist voters with limited English skills, and all poll workers should be trained how to
communicate with voters who do not speak English. Poll workers cannot ask why a third-party is assisting.

BEST PRACTICE: Poli workers, bilingual or not, should be equipped with and trained to prominently display
badges, nametags, stickers or ribbons identifying which languages they speak.
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Poll workers should also be instructed to respect people from backgrounds different from their own or
who do not speak English fluently. They should understand that all voters must be treated the same. See
Section 7 - Cultural Competency.

BEST PRACTICE: Training poll workers to ask voters politely how to spell their names can often eliminate
miscommunication.

Voters understand poll workers are busy, but they do not understand when they are treated rudely,
particularly if the rudeness is aimed at them due to a disability or their limited English skills. For instance, poll
workers cannot move all people who do not speak English to the back of the line and help other voters first.

BEST PRACTICE: Poll workers should understand that no matter what language a voter speaks, there
are often simple ways to communicate effectively with the voter (e.g. hand signals, pantomimes, drawing
pictures, etc.} if there is no one who speaks the voter’s language.

BEST PRACTICE: Role-playing is an effective technique to use in explaining to poll workers that they do not
have to use English to explain to a voter how to vote. It is also an effective technique to make poll workers
more comfortable dealing with voters with special needs.

Rights of Parents with Children

Voters have a right to take their child{ren) under age 18 with them into the voting booth, if the child is under
the care of the parent. (EC §14222)

Rights of Absentee Voters

Every voter has a right to vote absentee if they applied for an absentee baiiot by the statutory deadline. (EC
§3003)

To be counted, an absentee ballot must be received by the county elections office or deposited at any polling
place in the county by the close of polis on Election Day. The ballot must be deposited by the voter or a
designated third party (EC §3017). Mailed-in ballots received after that time may not be counted. (EC §3020)

if a voter is listed as an absentee voter, but wishes to vote at the polling place and did not bring their absentee
ballot with them, they have a right to vote using a provisional ballot,

Rights of Poll Watchers and the Media
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Only poll workers and voters engaged in voting may be within the voting booth area during the time the
polls are open, (EC §14221). Others may be in the polling place observing the process as long as they do not
interfere, Poll workers should be instructed about how to treat poll watchers and how to expect poll watchers
to treat them - both what poll watchers are aliowed to do, and what they are not allowed to do.

Poll workers must be made aware that voters and others who may be observing have the right to ask questions
and to observe the elections process. They have the right to ask poll workers questions regarding election
procedures and to receive an answer or be directed to the appropriate official for an answer. However, if
persistent questioning disrupts the execution of their duties, the poll workers can stop responding.

There are often people who visit polling places on Election Day to check the voter street index. These are
commonly people working for campaigns checking to see if the voters they have identified as supporting
their candidate have voted yet. Poll workers should have some direction in dealing with those individuals who
periodically return to the polling place to check updates to the index.

Media and polisters have different rules than poll watchers. The media and pollsters may be within 25 feet of 3
poliing place, and may speak to voters leaving the site as long as they do not interrupt voting. However voters
may not be photographed, videotaped or filmed entering or exiting a polling place, and may not be filmed
inside without the voter’s permission. (EC §18541)
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Rights of New Citizens and New Residents

Any person who has been sworn in as a new citizen of the U.S. after the close of the regular registration period
(15 days before an election) ray still register to vote and cast a ballot at the county elections office up to, and
including, the seventh day before an election,

Any person who is a new resident of the state may still register to vote and cast a ballot at the county elections
office up to, and including, the seventh day before an election. (EC §3400)

Rights of Voters Who are Required to Provide Identification

Under federal law, new voters in a jurisdiction who registered by mail may be required to show identification
to vote, uniess they qualify for an exception under the law. The roster of voters should clearly identify who
should be asked for identification.

Poll workers should understand this law, what forms of identification are accepted, and that if a new voter does
not have identification with them, they have the right to vote using a provisional ballot without having to show
identification.

Poll workers must also be able to explain to voters why they, and not other voters, are being asked to show
identification.
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2. Election Challenge Procedures

A poll worker may challenge a person wishing to vote on several grounds. Polf workers must be instructed about the
procedures for challenging a voter’s eligibility and the permissible reasons.

Several types of behavior can be challenged. These include voter fraud (e.g. voting under a fictitious name or voting
multiple times) and voter misconduct (e.g., intimidating or coercing other voters, tampering with a voting system or
disrupting the operation of a polling place).

It should also be noted that it is a felony to knowingly challenge a person’s right to vote without probable cause or

on fraudulent or spurious grounds, or to engage in indiscriminate and groundless challenging of voters for the sole
purpose of preventing voters from voting. it is also impermissible to delay the voting process or misinform a registered
voter that they are not properly registered.

RECOMMENDATIONS:

Poll workers must be informed how to properly handle challenges that come before them. They should also be
informed that voters may contest an election based on misconduct by a poll worker. Such misconduct includes
discriminating against voters based on race, ethnicity, or party affiliation; denying valid voters the right to cast a ballot;
intentionally misinforming voters of their status; and coercing or intimidating voters.

Poll workers should immediately report all challengeable behavior to their county elections office, contact law
enforcement if there is any disruption of polling place operations, and try to separate the disruptive behavior from the
operation of the poliing piace. if the disruption continues, poll workers should contact their county elections office or
local law enforcement and allow them to handle the situation.

BEST PRACTICE: If a disruption occurs, avoid direct confrontation. It is also best to move the parties involved
outside and to a safe distance from the polling site so that the polling place can continue to process vaters,

BEST PRACTICE: Training for poll workers should include role-playing to provide poll workers with the
chance to experience situations where they will have to confront challengeable behavior under different
scenarios. This can also be done using a film or video to expose poll workers to various situations and have
them see the appropriate responses.
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3. Operation of a Jurisdiction’s Voting System

in California, the state certifies voting systems for use. Each county may choose a system from among those certified
systems. There are three types of systems currently in use in California—direct recording electronic {DRE) systems
(commonly referred to as touch screens), optical scan systems, and un-scored punch cards. Datavote is the only
certified system of punch card system, but there are numerous certified DRE and optical scan systems certified for use
in California.

While it is impossible to create uniform standards for train poll workers in operating voting systems since so many
different systems are used in California, it is critical that poll workers be adequately trained and educated about
operating the voting system equipment that will be in their polling place on Election Day.

Despite the differences across voting systems, there are certain basics in which all poll workers should be trained that
are not dependent on the specific system used.

RECOMMENDATIONS:
To conduct each election properly and efficiently, poll workers must be instructed in the basic operation of their
county’s voting system. This training includes the following:

Standard Operating Procedures and Troubleshooting

As part of the certification process, manufacturers of each voting system are required to create standard operating
procedures for the system's use. These are the instructions county elections officials and polf workers must follow
when using the system.

Poll workers must be educated to know how to assemble, operate and dismantle a voting system and each component
of that system.

Hands-On Training
Too often, poll workers have problems with complex voting systems, not because of the machine, but because they
lack hands-on experience using the equipment.

Hands-on experience is critical to ensure minimal problems on Election Day. For counties using DRE and polling

place optical scan systems, each poll worker should be trained to perform a hands-on poll opening initialization of
systern, as well as a complete closing procedure, including ballot tabulation. Poll workers should become familiar with
common errors and receive hands-on training in how to correct those errors. Each poll worker should also understand
the voter’s perspective by walking through the process that a voter would encounter at the polling place.

This Task Force strongly recommends that each prospective poll worker receive up to one hour of hands-on training
(or even more if necessary) with the voting system they will use on Election Day. if a system has more than one piece
of equipment, poll workers must have hands-on training on each piece of equipment. Some systems clearly do not
require significant training time (e.g., Datavote punch card machines), and many returning poll workers may be
proficient in the operation of the system already, but others, such as poll workers overseeing polling places using DRE
systems for the first time can be extremely intimidated with the prospect of helping others use a machine they know
little about.

BEST PRACTICE: There should be adequate machines in the training facility to ensure at least a 1:5 ratio of

machines to poll worker students, enabling each student to receive adequate time learning to use the voting
system.
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For counties with a central count paper ballot system, poll workers should be familiarized with poll opening
procedures, and they should be given the chance to walk through all procedures in a role-playing setting, including
opening the polls, the normal voting process, common errors, and closing the polls.

BEST PRACTICE: Poll workers often want to spend more time practicing how to use a voting system.
Counties may wish to have additional optional workshops for poll workers, or have frequent “office hours”
at several locations in the weeks before an election, so poll workers who feel tentative or uncomfortable
with the system can come in and gain more experience assembling, dismantling, and operating the voting
system.

Written Guides

All systems should have single-page procedure hand-outs for poll workers to reference during the day. There should
be additional documentation available for troubleshooting as part of the overall polling place documentation.

Handling Problems

Polt workers should be instructed how to troubleshoot common problems that might occur on Election Day. These
should also be covered in training and in the materials provided to poll workers.

Poll workers cannot be expected to be troubleshooters for the more technical or unusual problems. As such, training

sessions should reinforce clear protocols for poll workers to follow in requesting help from the jurisdiction’s elections

office. it should be made clear to poll workers that they should inform the jurisdiction’s elections office of any unusual
problems, particularly with electronic voting systems, as soon as they occur. On occasion, trying to resolve a problem

or malfunction without guidance or expertise can create more serious problems or consequences,
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4. Preventing, Detecting and Addressing Problems with Voting Systems

Elections cannot be carried out without poll workers and voting systems. The integrity of each California election
depends on the reliability of the poll workers and the security of the millions of ballots and tens of thousands of voting
machines used to record and tabulate votes, Therefore, one of the most important things to instruct polt workers on, is
how to ensure the security of voting systems,

RECOMMENDATIONS:
To ensure the security of each voting system, the Task Force recommends that training of poll workers include
instruction on the following:

Security
If poll workers pick up ballots, voting equipment, or other sensitive materials prior to Election Day, training must
include a rundown on how to keep those materials secure, and how to record an accurate chain of custody.

Set-Up

Training should include clear descriptions of security mechanisms used to ensure that materials and equipment at the
polling place are in the same condition they were in when they left the elections office. Training should also include
hands-on initializing of a voting system, stressing the importance of using all required security measures for a given
system.

Detecting Tampering

Poll workers must have the opportunity to handle a voting system and gain instruction about the ways somebody
could attempt to tamper with or disable it. They should be educated in what possible ways may be used to tamper
with a system, how to recognize that tampering, and how to address the situation if they discover a machine has been,
or is being, tampered with. Poll workers should also be instructed to inspect voting machines and booths periodically
through the day.

BEST PRACTICE: Training should include first-hand observations of mock attempts to tamper with a
system, either via video or through role-playing.

Social Engineering

Poll workers should be instructed not to allow anyone to "troubleshoot” voting machinery without their identity being
confirmed by calling the elections office. They should also be instructed to not to allow anyone to linger near the poli
workers or the polling booths or otherwise hinder the continuous observation of the polling booths,

Shut down

Training should include hands-on instruction demonstrating the shutdown of a system, including how poll workers
should secure and account for alt ballots, paper record copies and/or electronically recorded votes. The chain of
custody rules should be reinforced at this time,

Safe Transport of Systems and Ballots

Again, if poll workers receive voting equipment, ballots or materials in advance of the election, they should be
instructed in basic security. Instruction should also include the rules for returning voted ballots and other voting
equipment and materials. Instruction should include the requirements that at least two poll workers travel with voted
ballots, and that a clearly documented chain of custody be maintained for all ballots and electronic media. Poll workers
should be reminded, however, that health and personal safety must be their first concern, and they should not put
themselves in danger in order to promptly return materials.
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Breakdowns
Training must provide instruction with clear procedures for addressing common voting equipment breakdowns that a
poll worker could easily remedy {e.g., dead battery, jammed paper, unplugged machine, etc.).

BEST PRACTICE: Training should include a hands-on walk-through of all common issues. if poll workers
might need to fix a problem on Election Day, they should practice fixing that problem in training.

For all other breakdowns that are not easily remedied and for which they have not had training, poll workers should be
instructed to immediately call for help. If they haven't been trained to fix it, they must call in someone who has, Alog
must be maintained at each polling place to record all incidents and how they were resolved.

Other Anomalies

Training should repeatedly reinforce the predictability of properly running machines. If there is anything unusual
happening, workers should log the problem and call the county elections office. Poll workers must be trained to
understand that their primary job is to witness the accuracy of the process; if they question something, they should
record it.

BEST PRACTICE: If possible, training should include some role-playing or demonstration of unusual
situations and how poll workers should observe and record the unusual events.
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5. Poli Hours
Poll workers must be instructed about the procedures for the opening and closing of the polls on Election Day.

RECOMMENDATIONS:
The Task Force recommends that poll workers receive instruction in the following details regarding the opening an
closing times of the polis:

Opening the Polls .

On the day of any election, the polls must open at exactly 7 a.m. and remain open until closing time at 8 p.m. the same
day, when the polls close. (These times may differ for unconsolidated municipal elections). When the polls are opened,
poll workers should announce loudly, “The polls are open,” before allowing any ballots to be cast. Voting shall begin as
soon as the polls are opened and continue during the time the polls remain open.

Closing the Polis
When the polls are closed, poll workers should announce loudly, “The polls are closed.” No voters who arrive after the
polls close may cast votes.-

Any voter who is in line at 8 p.m. when the polls close is allowed to vote. If there is a line when the polls close, a poll
worker should stand at the back of the line to let others know the polls have closed. Any voter who arrives after the
polls have closed may not vote even if voting is still ongoing when they arrive.

Extended Poll Hours {(by Court Order)
Poli workers must be informed that there could be a court order to extend the voting hours, and how they will be
informed. Poli workers may be notified of extended hours by phone, text message, or a visit from a roving inspector.

If a court order extends the time that the polls are open, poll workers must understand that the law requires all voters
to cast provisional ballots during the extended time period. The provisional ballots cast during the extended time
period must be kept separate from other provisional ballots cast throughout the day.

BEST PRACTICE: Poll workers should be instructed to arrive at polling places from one half hour to one hour
before the polls open, to give them adequate time to set up and ensure that polls are ready for operation
promptly at 7 a.m. Allowing poll workers to practice setting up equipment can show them how long they will
need for set-up so they can plan accordingly.

BEST PRACTICE: Signs should be posted outside of polling places that provide information about what
voters should do if their polling place is not open on time.
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6. Relevant Election Laws and Procedures

There are many election laws with which poll workers must be familiar in order to properly and effectively carry out
their responsibilities on Election Day. It is an enormous burden to train volunteers in the intricacies of numerous state
laws, but it is critical to the legal conduct of the election,

The primary state election laws that poll workers will need to learn are those in Divisions 14, 18 and 19 of the California
Elections Code. These sections explain the procedures that poll workers must follow on Election Day, including their
duties, issuing ballots and closing procedures. ’

RECOMMENDATIONS:
We recommend that poll worker education and the accompanying materials provide poll workers familiarity with the
following state laws:

Election Day Duties

EC §14211 Set up polling place room so that neither the ballot container, voting booths nor
compartments are hidden from the view of those present.

EC §14220 Majority of precinct board must be present at all times.

EC 814200 Posting of Instruction Cards:

Sample ballot

The date of election and hours during which polling place will be open

instructions on how to vote and how to cast a provisional vote

Instructions for mail-in registrants and first-time voters

Voter's Bill of Rights

. General information on federal and state laws

EC §14202 Posting of the Index:
- Post in separate, convenient places, at or near polling place and in easy access to voters, at

least two copies of street index.

moan o

EC §14210 Distributing duties among members of precinct board.
EC §213 Prociaim polls are now open.
EC §14215 Exhibit Ballot Containers

- In presence of any voters at the polling place, precinct board shall open and exhibit and
close the baliot container. Container shall not be removed from polling place or presence
of bystanders until all the ballots are counted, nor may the container be opened until after
the close of the polls.

EC 814216 Combined Roster index

a. Poll worker locates name of voter in Combined Roster index

b. Poll worker has voter sign Roster with name and address
EC §14217 Inability to find voter name on index

- Inspector reiterates procedures on provisional ballot voting {see EC §14310-14312)
EC 814240 Challenges

BEST PRACTICE: Polf workers should be instructed to contact their county efection office if they think they
have a reason to challenge a voter’s eligibility.

Among the most important thing counties instruct poll workers to do to prevent the possibility of voter fraud or
mischief is to mark the roster before Election Day to reflect which voters have applied for an absentee ballot (and,
where applicable, also designating those who have already voted in-person during any early voting period). Precinct
voter rosters are usually printed and distributed prior to the end of the absentee application period (and any early
voting period). Therefore, only the names of those absentee applicants and early voters who applied prior to its
printing deadline would be so designated on the precinct roster. Lists of those who applied for an absentee baliot {or
early voted in person) after the rosters are often printed and mailed to poli workers with priority instructions to mark
those additional names on their lists. With the numbers of absentee voters increasing each election, this can be a very
large number.
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Training on the use and the procedures of voting machines is also critical. Instruction should be provided on the
foliowing state laws, if applicable to the system in use in the county:

Procedures for Voting Machines

EC 519360
EC §10361
EC §19362
EC §19363
EC §19370
EC §19371

Checking machine

Handling keys

Everything in plain view of precinct board

No loitering in voting booths

Locking the machine in full view of poll watchers.
Sealing the machine

Instruction must include guidance on the procedures for issuing and receiving ballots, and when and how to issue and
handle provisional ballots. Instruction must also address how to properly process and count provisional ballots:

Issuing Bailots

EC §14272 Instruction on operating voting device
EC §14273 Providing marking devices to voters
EC §14274 Using marking device.
EC §14275 Folding and returning ballot
EC §14277 Removing ballot stub and depositing ballot
EC §14282 Providing assistance to voters in need
EC §14283 List of assisted voters
EC §14288 Replacing spoiled ballots
EC §14290 Canceling spoiled ballots
EC 814206 Canceling unused ballots
EC 814294 Updating posted copy of Street Index every hour up until 6:00 pm
Provisional Voting
EC §14370 Issuing and handling provisional ballots
EC §14311 Voters who moved since last election
EC §14312 Construing these sections liberally in favor of provisional voter
Closing Procedures
EC §14400 All board members shall be present at the closing of the polls
EC 814401 Proclaim polls closed
a. Place one poil worker at the end of the voter fine at 8:00 pm
b. Any voter arriving after 8:00 pm cannot vote
EC §14403 Deface or seal unused ballots
EC §14405 Reconciliation of Ballots
a. Compiete Ballot Statement
b. Account for all ballots—voted, unvoted and spoiled ballots
¢. Reconciliation
EC §14420 Processing of voted ballots
EC §14421 Placement of Ballots in container

BEST PRACTICE: Training on ballot reconciliation, whether from a DRE printout or by counting paper
ballots, is critical. Reconciling the numbers with the roster signatures is an important post-election procedure
that seerns to confuse a Jot of poll workers. Walking through it during the training can help poll workers
understand the importance of making sure they get the roster signatures right in the first place.
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Transferring Ballots and Materials

EC §14431
EC §14432
£C §14430
EC §14434

All baltots to be sealed
Materials to be sealed
Prepare supplies for delivery
Delivery of supplies

Poll workers must also be aware of state election laws whose violation is a crime. These primarily relate to interfering
with voters or their votes.
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Intimidation of Voters

EC §18540
EC §18541

EC §18543
EC 818544

No voter intimidation

No electioneering

« No soliciting votes or placing campaign signs within 100 feet of polls
+ No photographing voters entering or exiting a polling place

False voter challenge

No firearms in a polling place

Corruption of Voting

EC §18562
EC $18563
EC §18564
EC §18567
EC §18568
EC 818570

Secrecy of ballots

Secrecy of votes

No tampering with voting machines

Altering vote tallies

No changing or destroying ballots or poll lists
Delaying delivery of results

BEST PRACTICE: Training materials should be designed in chronological order (i.e., the order in which poll
workers will face the issue or task during Election Day) so that poll workers can eastly find the answers to
their questions.

BEST PRACTICE: Language used in training materials should avoid technical, legal and system jargon.
Simple words and phrases should be used, or if not, should be explained or defined several times, including a
glossary of terms at the end of the materials.
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7. Cultural Competency

Given the great diversity of the population in California, poll workers need to be taught to treat all voters with respect
and to respond to each individual's needs to ensure that voters of alf backgrounds are comfortably able to participate
in the voting process. That is, all poll workers must be trained on cultural competency ~ the ability to recognize and to
respond to cultural concerns of all societal groups, including their histories, traditions beliefs and value systems. This is
not to say that poll workers need be instructed in the history of each societal group, but they must be cognizant of the
differences and how their actions may be taken differently than they intend.

Poli workers must be taught that all U.S. citizens have the right to vote, regardless of what language they speak, Many
U.5. citizens speak languages other than English, and in many California counties, ballots are available in a variety of
languages. When muitilingual ballots are available, voters who do not speak or read English are to be given a ballot in
their language of choice. in addition, any voter, including non-English speaking and voters with limited literacy skills, is
allowed to bring an individual to assist them at the polls.

RECOMMENDATIONS:
To ensure that each poll worker is skilled in cultural competency, the Task Force recommends that training of poll
workers include instruction on the following:

Respect for Differences

Poll workers should be trained to understand the changing demographics in their county and the importance of
cultural sensitivity. They must be instructed to treat all voters the same way regardless of how they look or what
language they speak. In order to achieve this, they must be educated to be considerate and patient, show everyone
respect, anticipate voters’ needs, and offer assistance when possible.

But poll workers should understand that while being patient and considerate is important, they must not put
unnecessary pressure on themselves to know and to do everything “right.” They must be patient in understanding the
needs of a specific voter and not be embarrassed if they find that they are saying or doing the wrong thing.

Offering Assistance

it can be difficult to be sensitive to a voter’s needs. Individuals may be much more independent than they appear
to be. However, poll workers should not be afraid to ask a voter if they need assistance. If the person looks as if they
need assistance, the poll worker should ask if there is something that they can do to provide assistance. If the voter
has someone assisting them, the poll worker should communicate directly with the voter, and not the interpreter,
companion or assistant.

Voter Privacy

Above all, poll workers must respect the voter's privacy. They should not ask inappropriate questions, and they must
not watch them vote or tell them how to vote. Training must emphasize the importance of voter confidentiality and lay
out clear procedures for handling each ballot, no matter which language it contains.

Wait - Recognize - Listen
Poll workers should be instructed to use three tools on Election Day:
o Wait - Slow down the reaction to launch into a quick response. Wait first to process the question, then
formulate a more reasoned response.,
o Recognize - Poll workers should focus on how to recognize other people’s feelings.
o Listen - They should also attempt to listen before they speak, so they understand exactly what the voter is
feeling and trying to say. Finally, they must put their assumptions on hold so they do not stereotype.
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How and When Poll Workers Should Ask for Help

Since a voter's experience today will impact his or her willingness to vote in the future, everyone should have a positive
experience. Poll workers who are really having trouble communicating with a voter should be instructed to ask a
bilingual poll worker for help or contact a hotline at the county elections office for assistance.

BEST PRACTICE: Counties should provide one hotline dedicated to poll workers and one hotline designed
for voters to receive assistance in various languages.

Educating poll workers to determine when and how to ask for help from a co-worker, supervisor or county election
official is very useful.

Content of Cultural Competency Training

When training poll workers on cultural competency, the training must address:
o (Citizens who speak a language other than English

Citizens from a racial or ethnic minority

Citizens who have disabilities

Citizens with low literacy skills

Citizens who are elderly

o000

BEST PRACTICE: Use role-playing in training to reinforce cultural sensitivity.

Display Materials
So voters can immediately see that multitingual material is available at their polling place, poll workers should be
trained to set up multilingual materials in plain view.

Removing Insensitive Poll Workers
Finally, if a poll worker is identified as being culturaily insensitive, either by actions or remarks, that poll worker should
be asked to transfer to another polling place or to leave entirely.

BEST PRACTICE: Counties should broaden their poll worker recruitment to recruit workers who are diverse
in age, ethnicity and language ability.

BEST PRACTICE: Provide a customer feedback form for voters to comment on the experience at the polling
place. Alfow voters to turn it in at the polling place or mail it back to the county efections office.
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8. Issues Confronting Voters with Disabilities

In addition to understanding how to respectfully treat people from different cultures, poll workers in California must
also be trained to work with voters with disabilities, Poll workers must understand that all eligible citizens have the
right to register to vote unless judicially deemed incompetent or otherwise ineligible. it is not up to a poll worker to
determine a person's registration qualification. If the individual is properly registered, they must treat the voter with
a disability as they would any other voter. Voters with disabilities must be accorded the ability to cast their ballot in
private.

RECOMMENDATIONS:
To ensure that each poll worker understands how to properly work with voters with disabilities, the Task Force
recommends that training of poll workers include instruction on the following:

Access

Poll workers must be instructed how to ensure that physical access to the polling site is available for voters with
a disability. They should be trained to temporarily modify the polling place arrangement {(of tables, chairs, voting
booths, etc.) to make it accessible.

Provisional Ballots

Poll workers should be instructed that their polling site may be accessible while other adjoining sites are not. Asa
result, other sites may direct voters with disabilities to their site due to its accessibility. Poll workers, therefore, must be
prepared to provide voters with disabilities from other precincts the opportunity to cast provisional ballots.

Curbside Voting

if the polling place is not, and cannot be made, accessible, poll workers should understand that the voter has the
option to go to an alternative accessible polling place to vote, or to request to vote via curbside voting. Poll workers
must be familiar with the procedures for conducting curbside voting.

BEST PRACTICE: Providing poll workers a demonstration or opportunity to actually sit in a wheelchair,
enter a mock polling place blindfolded, or try to communicate with someone when they are only mouthing
words, can give poll workers a much better understanding of the obstacle that voters with disabifities can
face at a polling place if poll workers are not counseled in how to be sensitive and aware.

Polling Place Set-up

Poll workers must be familiar with the proper arrangement of furniture and equipment in polling sites to ensure that
materials are accessible to all voters and to ensure that voters with disabilities are able to use equipment. This includes
setting up materials to be at eye-level for voters in wheelchairs.
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Voting System Access

Not all voting systems are accessible, but each polling place, as of January 1, 2006, is required to have at least one
accessible voting machine. Poll workers must ensure that voting systems are set up in an accessible manner, and that
if a system has auxiliary aids that provide or improve access, they must be familiar with, not only their proper set-up
and use, but even that they exist at all (e.g. magnifying glasses, audio headsets, etc.) Training should also include
instruction on when and how to ensure that a voter is aware of the aids, without seeming disrespectful.

Poll workers should also be familiar with appropriate etiquette for working with voters with disabilities:

Do not assume that voters with disabilities need assistance; always ask before providing help.

Do not take the door out of a person’s hand because they may be using it to provide leverage.

Address a person in a wheelchair at his or her eye-level by bending or sitting down.

When directing a person with a visual impairment to move about a room or building, describe the path to
help the person get to their intended destination.

Speak in a regular tone of voice to people with hearing or visual disabilities. Do not shout.

If a voter has a sign language interpreter, speak directly to the voter, not the interpreter.

If a voter with a hearing impairment does not have an interpreter, you may be able to use notes or speech-
read.

Use simple language and maintain eye contact.

if a voter has a speech impairment and you do not understand his or her response, ask the person to
repeat it, to spell it, or, provide a pencil to paper and ask the voter to write it down.

If a voter has a cognitive impairment, be patient and allow him or her to find a word. Make sure you have
the person’s attention before speaking.

If a voter uses a service animal, the animal is allowed in the voting booth with them. Do notinteract with a
service animal without the owner’s permission.

For more information on working with voters with disabilities, and some best practices, see "Rights of Voters with
Disabilities or Limited English Proficiency,” beginning on page 14.
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9. Procedures Involved with Certain First-time Voters,
Provisional Voting, Absentee Voting, etc.

Polt workers will face a variety of situations on Election Day. Therefore, they need to be familiar with the procedures
involved in handling them. The most frequent situations involve provisional voting, proof of identification for first time
voters, absentee voting, electioneering, and working at a dual polling site.

BEST PRACTICE: Poll workers should be trained to process and assist all voters with a customer service
mentality in order to make their experience as positive as possible. Congratulating a first-time voter for
voting also sends a positive message.

RECOMMENDATIONS:
To address these common situations, the Task Force recommends that poli workers be educated on the following
items:

Certain First-Time Voters

Poll workers should be reminded that the impression a voter gets the first time they vote may affect how they view
the election process in the future. So poll workers should be friendly and inviting, welcoming new voters. Poll workers
must know the requirements and conditions under which they need to see a voter’s identification. Workers must be
aware that only those voters listed in the voter roster as being required to provide identification can be asked to show
identification.

Poll workers must also be made aware that if a voter who is designated as needing to show identification cannot or
does not provide identification, the voter still may cast a provisional ballot without presenting any identification.

Poll workers must also be taught which forms of identification are acceptable, and the proper procedure for accepting
and recording identification from voters.

Provisional Voting and Fail-safe Provisional Voting
Poll workers must be trained about the right of voters to request and cast a provisional ballot in case the voter’s
registration or voting status is in question.

A voter needs to vote a provisional ballot if:

1. The voter is not voting in his or her assigned precinct and the voter does not want to leave and go to his or her
assigned precinct to vote.

2. A poll worker cannot locate the voter’s name on the roster of voters.

3. The voter is listed as an absentee voter and did not bring his or her absentee ballot to surrender at the polling
place.

4. In a primary election, the roster of voters shows that the voter is registered to vote in a different party than the
party for which the voter claims he or she is registered.

5. The voter is voting for the first time after registering by mail, but did not bring or does not want to show the
required identification.

If voters are in the wrong polling place, poll workers should inform them that they can either go to their assigned polling
location to vote or they can stay and cast a provisional baliot. The poll workers should also explain the benefits and
disadvantages of each option. If this type of situation occurs later in the day, and it may be difficult for the voter to travel to
their assigned polling place before the polls close, the poll worker should recommend the voter stay and cast a provisional
ballot instead of risking the possibility of arriving too late.

BEST PRACTICE: Place a sign or placard near the roster informing voters, and reminding poll workers, that
voter’s have the right to request a provisional ballot if their name is not on the roster and poll workers must
provide a provisional ballot to people who request one.
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Poll workers should be informed how to handle provisional ballots, require voters to sign the envelope, and segregate
provisional ballots so they can be counted separately later.

BEST PRACTICE: Poll workers should be instructed to minirmize voter confusion by checking to confirm they
are providing the correct sample ballots to voters, particularly those voters casting provisional ballots.

Pol workers should also understand the fail-safe provisional process, and the right of fail-safe voters to cast a
provisional ballot: A fail-safe voter is one who has moved from one address to another within the same county but
who has not re-registered to vote at his or her new address. These voters may cast a provisional ballot at the polling
place assigned to their current address. (EC §14317)

Poll workers should be informed how to request and obtain completed voter registration forms from provisional
voters, and the process and timing by which provisional voters can contact the county’s free access system to
determine if the voter’s provisional ballot was counted.

Absentee Voting

Voters often receive an absentee ballot in the mail, but either forget to drop it in the mail before Election Day or decide
that they want to deliver the absentee baliot in person or by an authorized third party. Sometimes voters change

their mind and want to vote at the polls. Poll workers should be informed that on Election Day they may accept any
absentee ballot issued by their county from the voter to whom it was issued or an authorized third party. They must
also be informed how fo handle blank absentee ballots brought in by those wishing to vote on voting equipment at
the polling place (if the absentee baliot different from ballots cast on the voting system at the polling place). Finally,
poll workers should be trained on how to record and handle voted and surrendered absentee ballots, where to place
them, and how they should be handled during transport after the polls close,

Poll workers should also be advised that sometimes an absentee voter registered in one county will seek to hand in
their absentee ballot at a polling place in another county. The voter should be advised that the ballot can only be
accepted before the polls close in the county that issued the ballot.

Provisional Absentee Voting

Poll workers should be informed about the process of providing a provisional ballot to absentee voters who did not
bring their absentee ballot with them to the polling place. Poll workers should also be told how and when to request
identification of absentee voters who drop off their absentee ballots but are listed on the rolls as voters who need to
show identification before being allowed to vote.

Dual Polling Sites

Dual polling sites, where voters from multiple precincts share one polling place location, can be confusing for both
poll workers and voters. Poll workers need to understand the dynamics of a dual polling site so that they can minimize
confusion and maximize efficiency for voters in such a site. Poll workers must pay close attention in order to avoid
giving voters the wrong ballot.

Electioneering

Poll workers must learn exactly what constitutes electioneering. They need to understand how to calculate 100 feet

from a polling place, what activities are prohibited within that perimeter, and how to address the situation if they either
observe or receive a report that electioneering is occurring in or near their polling place. Poll workers also need to

be aware what types of materials are not allowed in the polling place, and how to remedy the situation if there is the
potential for passive electioneering (e.g., a voter enters a polling place wearing a t-shirt or conspicuous button promoting
a candidate). Instruction on the difference between electioneering and exit-polling (which is allowed beyond 25 feet of
the polis) and how to handie polisters who violate that perimeter should also be provided. (EC §18370)

BEST PRACTICE: Counties should review the performance of each poll worker’s performance with a post-
election survey of their fellow poll workers. Poll workers should be evaluated on key areas so that they can
improve based on feedback on their performance, and so counties can remove poor workers and realfocate
the best workers to serve in the busiest precincts or to become troubleshooters.
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10. Authority of Poll Workers and Appropriate Limits of that Authority

Polt workers must observe complex rules regarding their authority and responsibilities. They are burdened with
managing a complex operation on an infrequent basis and must provide customer service to equally inexperienced
voters.

The multitude of rules and details of election laws and procedures can have the effect of either intimidating or
empowering polf workers. Either of these reactions can be problematic. Poll workers with insufficient courage
may aliow themselves to be bullied in ways that jeopardize the integrity of an election; for instance they may issue
an official ballot to a voter who demands one instead of the provisional ballot that they should properly receive.
Alternatively, a poll worker may become empowered to exercise inappropriate authority; for example, the worker
might refuse to issue a provisional ballot when it is appropriate, thereby discouraging, intimidating, and ultimately
disenfranchising the voter.

Given the variations in human character, these problems cannot be eliminated. However, election officials can try to
control this behavior through poll worker training and education that emphasizes the mission of the poll worker, which
is to assist every qualified voter to cast a ballot and to ensure that each ballot is safely secured until it can be counted.
After training, poll workers can be coached and reminded on Election Day by “roving” inspectors who visit polling
places throughout the day and emphasize these job basics.

RECOMMENDATIONS:

To ensure poll workers are taught that they have the necessary tools to handle problems and to respond to problem
customers (i.e., voters), the Task Force recommends that training regarding the limits on the authority of poll
workers include the following:

«  Poll workers should be confident that they have easily accessible written resources that will help them review
procedures and make speedy decisions,

«  Poll workers should be trained to contact the elections office and be given the proper tools to gain priority
access to county officials. They should be made aware that all polt workers should feel comfortable calling for
assistance if they feel they need help. if a poll worker has a question, they should not let another poll worker
from dissuading them from calling, particularly if there is a threat of disenfranchising a voter.

BEST PRACTICE: Some counties designate a specific private phone line for poll workers to call if they need
fanguage or any other type of assistance.

«  Poll workers should know how to instruct voters to contact the elections office themselves if they need further
assistance.

BEST PRACTICE: Poll workers should have printed cards with phone numbers and other contact
information to give to voters,

+  Poll workers should understand that roving inspectors will visit them frequently during the day to troubleshoot
and respond to questions or problems. Poll workers should feel comfortable calling on their roving inspectors
at any time.

BEST PRACTICE: Roving inspectors should have an evaluation tool, like a checklist, to ensure that every

polling place is following the rules regarding voting, including providing assistance to voters with disabilities
or fanguage challenges and using provisional ballots.
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Poll workers should receive clear instruction regarding how to handle electioneering, exit pollsters and poll
watchers, and the most common situations where poll workers could face a confrontation.

BEST PRACTICE: Poll workers should have a written, laminated instruction sheet to give to poll watchers
and they should be instructed to have a place designated for poll watchers to stand or sit.

Poll workers should be instructed to call the police and the elections office if they feel uncomfortable or
intimidated, if voters feel uncomfortable or intimidated by the behavior of any individuals, or if a disturbance
of any kind occurs.

Poll workers should be given clear, unambiguous instruction regarding the limits of their authority. They
should understand that they do not have the discretionary authority to determine who may vote, but are
required to consult with a supervisor or issue a provisional ballot when a question arises.

Poll warkers should understand that they will either be asked to leave or not be asked back if they take any
actions that threaten the voting process or infringe on the rights of voters.
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1. Further Recommendations

The members of the Secretary of State’s Task Force on Uniform Poll Worker Training Standards worked for several
months to develop these recommendations. The Task Force itself was created pursuant to a state statute adopted
after the enactment of the federal Help America Vote Act of 2002 (HAVA). That law requires states to modernize voting
systems, and provide education to voters, polt workers and election officials. So the directive of this Task Force, “to
study and recommend uniform guidelines for the training” of poll workers is not only consistent with, but furthers the
state’s compliance with HAVA.

However, in the view of the members of this Task Force, adopting uniform standards is not sufficient. Once the
Secretary adopts uniform poll worker training standards based on the recommendations presented here, what next?
Should each county take these standards and seek to spend their own funds to create 58 different training courses?
Since the California Elections Code directs counties to provide for the training of poll workers, this is what would likely
occur.

This Task Force recommends the establishment of a centralized institution to take the uniform training standards and
develop a single training program that can be offered to all counties, modified for each jurisdiction based on their
unique requirements of languages, voting systems, geography, and voting population demographics.

California’s HAVA State Plan, “My Vote Counts: The California Plan for Voting in the 215t Century,” states that the Secretary
of State should “consider establishing, in conjunction with local elections officials, an Election Academy or similar
institution to provide training, education and certification to elections officials and poll workers” to assist the state in
meeting the requirements of Title ili of HAVA.

The State Plan also suggests that the Secretary “consider establishing, in conjunction with local elections officials, an
on-line, interactive training seminar to train, educate and certify elections officials and poli workers while ensuring
that such a seminar is accessible to the widest possible audience, including bilingual poll workers and poll workers
with disabilities.” It also states that the Secretary should “consider producing and distributing, in conjunction with local
elections officials and community-based, employee-based, campus-based, and similar organizations, in appropriate
languages, printed materials, Web sites, Web site templates, and video on DVD or other appropriate media, providing
training to elections officials and poll workers....”

This Task Force supports the establishment of such an Election Academy or Training Center, affiiated with a public
university, and developed with participation from state and local elections officials. The establishment of such a
training academy would enable the development of standardized training materials, minimizing costs and maximizing
quality. Creating interactive training materials, such as a web-based system with various modules, would allow poll
workers to receive training on their own time, and allow them to revisit the training several times before Election Day.
This academy should also conduct and sponsor research to examine the election process and seek ways to improve
how elections are conducted.

We are aware that the Secretary of State’s Office has made initial contacts with at least one university and is seeking

approval for funding. We heartily endorse this effort, which could also provide support to counties to evaluate poll
worker education to achieve improvements in a system that has never been adequately reviewed.
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VIl Best Practices
1. Polt Worker Training Methods and Materials

The goal of training is to ensure that poll workers are prepared to perform their duties correctly. Training sessions
help them retain as much information as possible on Election Day. Studies have shown that poll workers, like all aduit
learners, learn best by short, interactive training sessions.

Length and Timing of Training

Training sessions about Election Day processes and procedures should last no more than 60 — 90 minutes, If more time
is needed, the training should be broken into discrete sections with 10-15 minute breaks in between, In addition to
training poli workers on content, there should also be a training session specific to the voting equipment that will be
used on Election Day. Training should occur as close to Election Day as possible. ideally, training should not happen
more than six weeks before the election.

Conducting Training

The most effective training for adult learners maximizes interaction between the trainers and the trainees. Interactive
training includes role playing, setting up mock polling places, the identification of objects, team exercises and
questions posed to members in the audience, Lecture formats and multiple-choice tests are the least effective
methods for training adults.

It is a good idea for trainers to give an introduction to begin the training session by telling the poll workers what they
will be learning. The goal and purpose of each lesson should be clearly stated before it is taught. Adult learners tend to
retain information when they understand why it is being taught to them.

In addition, soliciting comments from the audience during exercises can help reinforce the material being taught,
Trainers should use positive feedback when responding to questions from the audience. Rather than saying that an
answer is wrong, it is best to try to find a portion of the answer that is accurate and form the right answer from there.

it may be worth considering forming a partnership with local continuing education professionals who are familiar with
adult learning techniques to train the trainers.

Use Materials That Will Be Used on Election Day

Election Day materials should be used during training sessions. Poll workers should be asked to find a certain section
in the materials or conduct an exercise based on the materials. This will help reinforce the content of the materials.
Training and Election Day materials are most effective when they are accessible to the people using them. Materials
should be easy to read, as short as possible, and in chronological order, including graphics and having the most
important information in the most visible places.

Additional Workshops or Clinics

Counties may also wish to consider providing poll worker training workshops or dlinics in the days leading up to
Election Day. The clinic can be housed at the county elections office and include the availability of operating voting
machinery. Clinics aliow poll workers to test their ability 1o use the machinery and test their knowiedge of common
issues they could face on Election Day.

Measuring Success

Finally, it is important to measure the success of training programs to determine their effectiveness. After each
training session, poll workers should be asked to fill out an assessment form to gauge their opinions of the training.
Additionally, the trainers should complete an assessment form, which can be used as a seif-evaluation tool. Counties
can track weaknesses in training by having poll workers complete a post-election response form evaluating their
complete experience as a poll worker and comparing the problems that occurred on Election Day with the initial
assessment forms completed by polf workers and trainers.
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2. Poll Worker Recruitment

In every election, California elections officials, like their counterparts across the nation, face the challenge of finding
enough poll workers to conduct the election. California law limits the number of voters who may be assigned to a
polling place and prescribes the minimum number of poll workers who must staff each polling place. A large number
of poll workers are needed on Election Day to ensure the success of the election.

Common Recruiting Strategies
Common strategies for poll worker recruitment include:
- Newspaper ads and public service announcements
«  Ads in public places, such as on buses
+  Ads on election office Web sites
+  Letters and visits to service clubs and other groups
»  Personal recruiting visits to high schools
«  Poll worker applications included in sample ballots and other mailings.

Recruiting Experienced Workers

Before each election, a concerted effort must be made to recruit new poli workers. The single greatest pool of eligible
poll workers is the database each county maintains of those who have worked for them before. Most election officials
agree that it is worth the effort, whenever possible, to remind those individuals of approaching elections well in
advance of the election with newsletters and “save the date” reminders. It is also important to express deep gratitude
for the service poll workers perform by providing the resources they need and by taking care to respect and thank
them.

A prompt response to persons interested in being a poll worker can make the difference between a surplus and
shortfall of workers on Election Day. Poll worker outreach coordinators should set appropriate deadlines for promptly
responding to poll worker inquiries.

The effectiveness of other methods of poll worker recruitment is not known, For this reason, recommendations
concerning best practices are speculative. Nonetheless, several counties in California have had success with the
recruitment methods described below.

Recruiting Students

Most experienced election officials agree that the time and expense of recruiting high school students to be poli
workers is well worth the effort. These students have a good response rate for the effort required to recruit them, and
they possess attributes that make them especially valuable at the polls. Chief among these is their value as bilingual
poll workers, Bilingual students are comfortable in the translator role, and they are a great resource for this service.

Colleges are also a good source of recruits. College students are easy to train, are attracted by the money they can earn
on Election Day, and can easily understand how to operate technologically complex voting machines. Some professors
have also been willing to offer class credit for students who serve as poll workers. it may be worthwhile for county
officials to work with community college, college and university administrations to encourage poll worker recruitment
on campus and institutionalize class credit for service, Reaching out directly to local college fraternities and sororities,
who are usually required by their bylaws to perform community service activities, may also be inclined to sign up their
members as poll workers in order to both serve the community and raise funds by pooling the stipends each member
receives for working at the polls.

Another, often-overlooked, source of poll workers is a county's retired grand jury members. Some counties utilize
county workers, and this can be a good source of people who have the time to train, a commitment to serving the
public, and an investment in the success of the election in their county. After the experience, county workers often
spread the word to their co-workers, thereby becoming a source for recruiting additional experienced and committed
poll workers.
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Split Shifts

Another idea that has been successfully used in some counties is the concept of splitting shifts between poll workers
with one member of the pair working the first half of the day and the other working the second half. Split shifts may
be somewhat complex because counties may have difficulties splitting stipend checks. Counties have overcome this
difficulty by inviting poll workers who know each other to sign up for split shifts, paying one of the workers in full, and
leaving it to the workers themselves to split the payment.

Generating Publicity

Pitching stories to local media about the need for poll workers has also aided recruitment. One county has tried to get
local TV reporter/anchor to spend time as a poll worker and do reports on the process and the experience. But sending
out press releases highlighting how the process works, how much a worker can earn, and the positive experience

of past workers can be useful. Some counties do public service announcements with focal celebrities for broadcast

on local television and radio, and publication in local newspapers. Another idea is to pitch a story to local journalists
about the colorful characters who serve as poll workers; people who will be entertaining to watch but can also be
cheerleaders for serving as a poll worker.

Direct Mail Solicitation
Some counties have successfully used direct mail to recruit polf workers by sending a solicitation mailing to voters who
have voted in two recent elections and are at least 50 years old.

Contests and Awards

Another idea is to hold a contest with awards to those who recommend others to serve as poll workers. The person
who gets the most people to actually serve could be awarded a prize.

page 34



155

3. Best Practices Compilation

The following is a collection of the “Best Practices” tips scattered throughout the Recommendations sections. The tips
are organized below in the same order, by category:

1. The Rights of Voters

BEST PRACTICE: Poll workers should be instructed that before the polls open, they should connect and test any
attachments to voting machines that provide accessibility to the disabled. (Some poll workers may then need to
disconnect the attachments since some certified voting systems do not display anything on the screen if an audio
device is attached.) Connecting and testing attachments allows poll workers to become familiar with the devices,
and enables them to re-attach them quickly in the event they are needed.

BEST PRACTICE: During training, it is often useful to have both a voter with a disability, and a voter with limited
proficiency in English, relate to the class (either in person or via video) a prior bad expetience trying to cast a vote.
Hearing from someone directly can have a tremendous impact.

BEST PRACTICE: Poll workers, bilingual or not, should be equipped with and trained to prominently display badges,
nametags, stickers or ribbons identifying which languages they speak.

BEST PRACTICE: Training poll workers to ask voters politely how to spell their names can often eliminate
miscommunication.

BEST PRACTICE: Poll workers should understand that no matter what language a voter speaks, there are often
simple ways to communicate effectively with the voter (e.g. hand signals, pantomimes, drawing pictures, etc.) if there
is no one who speaks the voter’s language.

BEST PRACTICE: Role-playing is an effective technique to use in explaining to poli workers that they do not have to
use English to explain to a voter how to vote. it is also an effective technique to make poll workers more comfortable
dealing with voters with special needs.

2. Election Challenge Procedures

BEST PRACTICE: If a disruption occurs, avoid direct confrontation. It is also best to move the parties involved outside
and to a safe distance from the polling site so that the polling place can continue to process voters.

BEST PRACTICE: Training for poll workers should include role-playing to provide poll workers with the chance to
experience situations where they will have to confront challengeable behavior under different scenatios. This can -
also be done using a film or video to expose poll workers to various situations and have them see the appropriate
responses.

3. Operation of a Jurisdiction’s Voting System

BEST PRACTICE: There should be adequate machines in the training facility to ensure at least a 1:5 ratio of machines
to poll worker students, enabling each student to receive adequate time learning to use the voting system.

BEST PRACTICE: Poll workers often want to spend more time practicing how to use a voting system. Counties may wish
to have additional optional workshops for poll workers, or have frequent “office hours” at several locations in the weeks
before an election, so poll warkers who feel tentative or uncomfortable with the system can come in and gain more
experience assembling, dismantling, and operating the voting system.
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4. Preventing, Detecting and Addressing Probl with Voting S

G Y

BEST PRACTICE: Training should include first hand observations of mock attempts to tamper with a system, either
via video or through role-playing.

BEST PRACTICE: Training should include a hands-on walk through of all of common issues. If poll workers might
need to fix a problern on Election Day, then they should practice fixing that problem in training.

BEST PRACTICE: If possible, training should include some role-playing or demonstration of unusual situations and
how poll workers should observe and record the unusual events.

5. Poll Hours

BEST PRACTICE: Poll workers should be instructed to arrive at polling places from one half hour to one hour before
the polls open, to give them adequate time to set up and ensute that polfs are ready for operation promptly at 7 a.m.
Allowing poll workers to practice setting up equipment can show them how long they will need for set-up so they can
plan accordingly.

BEST PRACTICE: Signs should be posted outside of polling places that provide information about what voters
should do if their polling place is not open on time.

6. Relevant Election Laws and Procedures

BEST PRACTICE: Poll workers should be instructed to contact their county election office if they think they have a
reason to challenge a voter’s eligibility.

BEST PRACTICE: Training on ballot reconciliation, whether from a DRE printout or by counting paper ballots, is
critical. Reconciling the numbers with the roster signatures is an important post-election procedure that seems
to confuse a lot of poll workers. Walking through it during the training can help poll workers understand the
importance of making sure they get the roster signatures right in the first place.

BEST PRACTICE: Training materials should be designed in chronological order (i.e, the order in which poll workers
will face the issue or task during Election Day) so that polf workers can easily find the answers to their questions.

BEST PRACTICE: Language used in training materials should avoid technical, legal and system jargon. Simple words
and phrases should be used, or if not, should be explained or defined several times, including a glossary of terms at
the end of the materials.

7. Cultisral Competency

page 36

BEST PRACTICE: Counties should provide one hotline dedicated to poll workers and one hotline designed for voters
to receive assistance in various languages.

BEST PRACTICE: Use role-playing in training to reinforce cuftural sensitivity.

BEST PRACTICE: Counties should broaden their poll worker recruitment to recruit workers who are diverse in age,
ethnicity and language ability.

BEST PRACTICE: Provide a customer feedback form for voters to comment on the expetience at the polling place.
Allow voters to turn it in at the polling place or mail it back to the county elections office.
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8. Voters with Disabilities

BEST PRACTICE: Providing poll workers a demonstration or opportunity to actually sit in a wheelchair, enter a mock
polfing place blindfolded, or try to communicate with someone when they are only mouthing words, can give polf
workers a much better understanding of the obstacle that voters with disabilities can face at a polling place if poll
workers are not counseled in how to be sensitive and aware.

9. Procedures Involved with First-time voters, Provisional Voting, Absentee Voting, etc.

BEST PRACTICE: Poll workers should be trained to process and assist all voters with a customer service mentality
in order to make their experience as positive as possible. Congratulating a first-time voter for voting also sends a
positive message.

BEST PRACTICE: Place a sign or placard near the roster informing voters, and reminding poll workers, that voter's
have the right to request a provisional ballot if their name is not on the roster and polf workers must provide a
provisional ballot to people who request one.

BEST PRACTICE: Counties should review the performance of each poll worker's performance with a post-election
survey of their fellow poll workers. Poll workers should be evaluated on key areas so that they can improve based on
feedback on their performance, and so counties can remove poor workers and reallocate the best workers to serve in
the busiest precincts or to become troubleshooters.

BEST PRACTICE: Poll workers should be instructed to minimize voter confusion by checking to confirm they are
providing the correct sample ballots to voters, particularly those voters casting provisional ballots.

BEST PRACTICE: Counties should review the performance of each poll worker’s performance with a post-election
survey of their fellow poll workers. Poll workers should be evaluated on key areas so that they can improve based on
feedback on their performance, and so counties can remove poor workers and reallocate the best workers to serve in
the busiest precincts or to become troubleshooters.

10. Authority of Poll Workers and Appropriate Limits of that Authority

BEST PRACTICE: Some counties designate a specific private phone line for poll workers to call if they need language
or any other type of assistance.

BEST PRACTICE: Poll workers should have printed cards with phone numbers and other contact information to give
to voters.

BEST PRACTICE: Roving inspectors should have an evaluation tool, like a checklist, to ensure that every polling
place is following the rules regarding voting, including providing assistance to voters with disabilities or language
challenges and using provisional ballots.

BEST PRACTICE: Poll workers should have a written, laminated instruction sheet to give to poll watchers and they
should be instructed to have a place designated for poll watchers to stand or sit.
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APPENDIX 1: Survey of Training for March 2004 Election
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APPENDIX 2: Outline of Recommendations
The following is an outline of the Task Force’s recommendations:

I. The Rights of Voters
A. General Rights

(1) Right to Cast a Ballot
(a) Valid Registered Voters
(b} Secret Ballot free from intimidation
(c) Voters Present and In Line when Polls Close may cast a Ballot

(2} Right to a Provisional Ballot
{a) Basics of Provisional Voting
(b) Benefit of doubt given to voters
{c) Absentee Voters
(3) Right to Replace a Spoiled Ballot
(4) No Identification Unless Designated on the Roll
(a) When to ask for D
(b) Acceptable forms of ID
{c), Voting Provisional without ID
{5} Instruction on the Voting Equipment
(6) Election Day Posting Requirements
(a) Voter Bili or Rights
(b} Other Postings
(7) Reporting Fraud or Hllegal Activity
(8) Materials in the Voting Booth
B. Other Rights
(1) Rights of Voters with Disabilities or Limited English Proficiency
{a) Right to receive assistance
{b) Rights of Voters with Disabilities
{i)What to do and what not to do if asked to assist

(i) Right to an accessible polling place or alternate means of casting ballot.
(i) Right to reasonable modifications.

(iv) Not up to poll workers to determine a person’s registration qualifications.
[\%} Ability to cast secret ballot in private.

{c) Rights of Voters with Limited English Proficiency
{i}Voting materials in their language.

(ii) Right to receive assistance in their language.
{iii) Bilingual poll workers

(iv) Respect for people speaking other languages
v) No disrespect to voters

(d) Rights of Parents with Children
(e} Rights of Absentee Voters
(i} Casting absentee ballot at polling place
(i} Right to provisional ballot
(f) Rights of Poll Watchers and the Media
(i)How to treat poll watchers
(i} Right to observe and ask questions.
{iii) Rules for media and polisters
Rights of New Citizens and New Residents
(h) Rights of Voters who are Required to Provide ldentification
(iYWho can be asked for identification
(i Acceptable forms of identification

g
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H. Election Challenge Procedures
A. How to handle a challenge
B. Contesting an election due to polt worker misconduct
€. Reporting challengeable behavior

fil. Operation of a Jurisdiction’s Voting System
A. Standard Operating Procedures and Troubleshooting
1. Assembiling the voting systern and its component parts
2. Operating the voting system and its component parts
3. Dismantling a voting system and its component parts
B. Hands-On Training
1. Hands-on pofl opening initialization of system
2. A complete closing procedure including tabulation.
3. Common errors and how to fix them
4. Walking through a normal voting process
5. At least one hour of hands-on training with voting system
C. Written Guides
1. Single page procedures
2. Troubleshooting information
D. Handling Problems
1. Troubleshooting common problems
2. Handling less common situations

{V. Preventing, Detecting and Addressing Problems with Voting Systems
A. Security of Voting System and Materials
B. Set-Up
1. Security mechanisms
2. Hands-on initializing
C. Detecting Tampering
1. How tampering could occur
2. How to recognize tampering
3. How to address tampering if discovered
4. Inspecting booths throughout Election Day
D. Social Engineering
1. No troubleshooting by unidentified volunteers
2. Continuous observation of polls
E. Shut down
1. Hands-on instruction of shut down
2. Securing and accounting procedures
3. Chain of custody
F. Safe Transport of Systems and Ballots
1. Basic security for transporting voting materials
2. Rules for returning materials
3. Two poli workers traveling together
4. Documented chain of custody
5. Health and safety the first concern
G. Breakdowns
H. Other Anomalies

page 41
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V. Poll Hours
A. Opening the Polls
B. Closing the Polls
C. Extended Poll Hours (by Court Order)
1. How they will be informed
2. Procedures if poll hours extended

VI. Relevant Election Laws and Procedures
A. Election Day Duties
B. Procedures for Voting Machines
C. Issuing Ballots
D. Provisional Voting
E. Closing Procedures
F. Transferring Ballots and Materials
G. Intimidation of Voters
H. Corruption of Voting

VII. Cultural Competency
A. Respect for Differences
1. Changing demographics
2. Consideration, patience and respect
B. Offering Assistance
C. Voter Privacy
D. Three Tools: Wait - Recognize - Listen
E. How and When Poll Workers Should Ask for Help
F. Content of Cultural Competency Training
G. Display Materials
F. Removing Insensitive Poll Workers

VIIl. Issues Confronting Voters with Disabilities

A Access
1. Ensuring physical access to polling place
2. Temporarily modifying the polling place

B. Provisional Ballots

C. Curbside Voting

D. Polling Place Set-up

E. Voting System Access
1. Setting up systems in accessible manner
2. Familiarity with auxiliary aids
3. Ensuring voters are aware of auxiliary aids
4.Appropriate etiquette for working with voters with disabilities
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IX. Procedures involved with Certain First-time Voters, Provisional Voting, Ab Voting, etc.
A, Certain First-Time Voters
1. impressions of first-time voters
2. Identification requirements
B. Provisional Voting and Fail-safe Provisional Voting
1. Right to request and cast a provisional ballot
2. When a voter needs to cast a provisional ballot
3. When voters are in the wrong precinct
4. Process for handling provisional ballots
5. Fail-safe provisional process
6. Providing information on the free access system for provisional voters
C. Absentee Voting
1, Accepting absentee ballots at the polls
2. How to handle blank absentee ballots
3. Procedures for handling absentee ballots
D. Provisional Absentee Voting
E. Dual Poiling Sites
1. What is a dual polling site?
2. Ways to minimize confusion
F. Electioneering
1. What constitutes electioneering?
2. How to calculate 100 feet
3. Prohibited activities
4. How to address electioneering
5. Materials not aliowed in polling place
6. How to remedy passive electioneering

X. Authority of Poli Workers and Appropriate Limits of that Authority
A. Authority of Poll workers
B. Limits on their Authority
C. What to Do if Problem Exceeds their Authority
D. How to Handle Electioneering, Exit Pollsters and Poll Watchers
E. intimidation or Disturbances
F. Consequences if they Breach Limits on their Authority

XI. Further Recommendations
A. Establishing Election Academy
B. Interactive Training
C. Standardized Training Materials
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Ms. LOFGREN. And finally we turn to you, Reverend Hailes. We
would love to hear from you.

STATEMENT OF EDWARD A. HAILES, JR.

Mr. HAILES. Thank you very much, Chairwoman, and members
of this committee. Certainly it is my honor to present this testi-
mony on behalf of Advancement Project.

Ms. LOFGREN. Could you please turn your mike on? There is a
little button there.

Mr. HatLEs. All right. Is that better? Fantastic.

Again, on behalf of Advancement Project, we thank you for this
opportunity to present a focus on specific issues within the context
of election administration. There are many areas of election admin-
istration where we believe uniform standards would be helpful.

Today, my testimony will focus on emergency ballots and provi-
sional ballots. For nearly 10 years, Advancement Project has
worked on the ground with a number of voters and groups that
support voters. We have examined disparities and irregularities in
the administration of election procedures in the course of helping
voters when they need help the most. We are plainly concerned
with the lack of uniformity across the Nation. We are more familiar
with particular States, but we do know that geography makes a
difference in whether voters will have their rights protected or vio-
lated. In the absence of an unequivocal, explicit, affirmative right
to vote in the United States Constitution, voters are subject to the
13,000 separate voting systems across the Nation that interpret
and apply laws differently. Without uniform standards we find that
some voters are treated differently, and unfairly particularly voters
of color in historically disenfranchised communities.

Again, because I want to focus on emergency ballots and provi-
sional ballots, I will just take for one example the State of Pennsyl-
vania and its administration of emergency ballots in the 2008 elec-
tions. I am joined today by my colleague Kathy Boockvar who is
a senior attorney with Advancement Project in Pennsylvania, and
her dutiful work, along with a number of coalition partners, really
put a spotlight on a system that did not provide emergency ballots
in cases where a number of voting machines had broken down dur-
ing the primary. The groups came together, did an analysis, point-
ed out the real problem of waiting for 100 percent of all voting ma-
chines to be broken down—before emergency ballots were provided,
and made specific recommendations to the Department of State.
Those recommendations including directions and proposed uniform
rules included making certain that emergency paper ballots must
be offered immediately to voters as soon as at least half of the vot-
ing machines in a precinct were not functioning, they pointed out
that emergency paper ballots must be clearly distinguished from
provisional and other ballots; i.e., that emergency paper ballots
must be treated as regular, not provisional ballots. They should be
paper ballots, and no qualified regular voter who votes by emer-
gency ballot should be subject to any requirement associated with
provisional ballots, which I will talk about in just a minute. And
then, consistent with Ms. Oakley’s point about pollworker training,
all pollworkers must be properly trained about these distinctions
and requirements.
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Secretary of State Cortes took steps in the right direction in re-
sponse to these urgent requests following the primaries, but he did
not go far enough. A lawsuit was filed. And on October 29th, less
than a week before the general election, the court granted plain-
tiff's motion for preliminary injunction on the ground that the
delay associated with waiting to vote in a precinct where 50 per-
cent or more of the voting machines were inoperable could unduly
burden voting rights, in violation of the Federal equal protection
clause.

And subsequent to the election, the court issued a permanent in-
junction requiring that emergency ballots be distributed as soon as
half of the voting machines in a precinct fail. That is as a result
of litigation; that is as a result of aggressive advocacy. This emer-
gency ballot rule does not exist in every State.

Similarly, in Virginia, there was a strong need for emergency
ballots. An analysis was conducted by Advancement Project, work-
ing with other groups, that point out that there was a simple
misallocation of polling-place resources—from pollworkers to ma-
chines—by precinct, which resulted in what we call a time tax
where certain voters in specific precincts were required to—to
stand in longer polling place lines than others. So that time tax can
only be eliminated with uniform standards related to polling-place
resources.

Provisional ballots. We need to amend HAVA. HAVA must be
amended to ensure that people voting in the so-called wrong pre-
cinct are actually allowed to have their ballots counted for all of the
officials for which they are eligible to vote. Thank you very much.

Ms. LOFGREN. Thank you very much.

[The statement of Mr. Hailes follows:]
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Chairwoman Lofgren and Members of the House Subcommittee on Elections, my name
is Edward A. Hailes, Jr. I submit this testimony today in my capacity as the Managing Director
and General Counsel of Advancement Project. Advancement Project is a policy, communication,
and legal action civil rights organization that supports organized communities in their struggles
to achieve universal opportunity and a just democracy. Voter protection is a central component
of Advancement Project’s Power and Democracy program, which supports community-based
efforts to increase civic participation, improve election administration, and remove structural
barriers to electoral participation in low-income communities of color. Thank you for your
invitation to testify on the urgent need for uniform election standards in the administration of
emergency ballots and provisional ballots. I hope this testimony is helpful to the Subcommittee
in its work to eliminate “structural disenfranchisement” or systemic disparities in election
administration in the best interests of voters.

Since the 2000 presidential election, Advancement Project and its local community
partners have been monitoring the administration of registration and voting in several states,
investigating inefficient and inequitable election practices, and advocating with state and local
election officials where there have been legal lapses. During that time, Advancement Project has
successfully advocated for the removal of numerous barriers to voting.

My testimony today will focus on the need for uniform and effective standards governing
the administration of emergency paper ballots and the issuance and counting of provisional
ballots. 1 will first discuss specific examples of the consequences of a lack of uniformity and
clarity in the administration of emergency paper ballots. In particular, I will describe the
disparate administration of emergency paper ballots in Pennsylvania in the 2008 primary election
and the standards established in response thereto. I will then discuss Advancement Project’s
advocacy related to emergency paper ballots in Virginia in 2008. Finally, I will briefly discuss
the lack of uniformity in the administration of provisional ballots related to the issuance of
provisional ballots to voters who have moved and the counting of provisional ballots cast in the
wrong precinct.
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L DISPARATE ADMINISTRATION OF EMERGENCY PAPER BALLOTS MAY
UNDULY BURDEN OR DISENFRANCHISE VOTERS

Some states have not administered emergency paper ballots in a uniform manner, which
has resulted in the devaluing of some votes as compared to others.

A. Pennsylvania’s Administration of Emergency Ballots in the 2008 Elections

During its monitoring of the 2008 primary election, Advancement Project found that
many Pennsylvania election officials and poll workers were unprepared for what procedures
should be undertaken when voting machines broke down or malfunctioned on Election Day;
whether and how emergency ballots should be distributed to voters; and how such ballots should
be stored and counted.

Different procedures applied across the state and even within counties. While some
voters were provided with emergency paper ballots when they faced machine breakdowns, others
were told to go home and return later. Even where paper ballots were eventually offered, the
procedures and forms of these ballots varied from county to county and from precinct to precinct.
For example, in some precincts, voters waited for hours with all or most of the machines
inoperable before poll workers offered them an alternative means of voting; consequently,
hundreds of voters left the polling places without voting. In other precincts, election officials
told voters to go home and try to vote later, and did not offer any alternatives. Some precincts
provided waiting voters with provisional ballots, which appear to have been improperly subject
to provisional ballot requirements not intended to apply to qualified registered voters. Of even
greater concern, Advancement Project’s analysis of this data revealed that many of these
reported problems occurred in precincts and census tracts with higher than average populations
of people of color and people living in poverty.

To ensure that such disenfranchisement did not recur in the general election,
Advancement Project and its local partners urged the Pennsylvania Department of State to issue
clear and uniform rules and directions on the use of paper ballots to establish that:

e Emergency paper ballots must be offered immediately to voters as soon as at least half of
the voting machines in a precinct are not functioning;

+ Emergency paper ballots must be clearly distinguished from provisional and other
ballots;

s Emergency paper ballots must be treated as regular (not provisional) paper ballots, and no
qualified regular voter who votes by emergency ballot should be subject to any
requirement associated with provisional ballots; and

e Counties must properly train all of their poll workers in these procedures.
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On September 3, 2008, the Secretary of the Commonwealth issued a directive to county
election officials setting forth rules for when and how to distribute emergency ballots.' Just
prior to issuing this directive, the Secretary also issued a memorandum suggesting that each
polling place should have on site, at a minimum, emergency ballots in the amount of 20 percent
of its registered voters.”

The Secretary’s directive of September 3 required the distribution of emergency ballots
only when all voting machines in a precinct had become unavailable. While this fell far short of
the 50 percent rule that Advancement Project and its coalition partners had sought, many of other
objectives were met. In particular, the directive required that ballots be distributed
“immediately” if all voting machines were unavailable, rather than permitting county officials to
delay distribution of emergency ballots, pending repair of one or more machines. Additionally,
the directive mandated that the ballots were to be distinguished from provisional and other
ballots and counted as regular ballots, rather than being subjected to the requirements of
provisional or other ballots.

Nevertheless, shortly before the 2008 general election, several allies filed a lawsuit in
federal court asking that the Secretary of the Commonwealth be ordered to revise his directive to
apply as soon as half of the voting machines in a precinct fail. The lawsuit relied on evidence
collected and analyzed in large part by Advancement Project and its partners. On October 29,
less than a week before the general election, the court granted plaintiffs” motion for preliminary
injunction on the ground that the delay associated with waiting to vote in a precinct where 50%
or more of the voting machines were inoperable could unduly burden voting rights in violation of
the federal Equal Protection clause. NAACP v. Cortes, 591 F. Supp. 2d 757, 766 (E.D. Pa.
2008). Subsequent to the election, the court issued a permanent injunction requiring that
emergency ballots be distributed as soon as half of the voting machines in a precinct fail.

B. The Need for Emergency Ballots in Virginia Due to Inadequate or
Improperly Allocated Polling Place Resources in the 2008 General Election

In 2008, Virginia’s surge in voter registration, its antiquated guidelines for voting
equipment allocation,” and its history of misallocation prompted Advancement Project to
undertake an investigation of Virginia’s allocations of polling place resources. Advancement
Project obtained public records and other information on the precinct-level allocation of voting
machines and poll workers in Alexandria, Fairfax County, Newport News, Norfolk, Richmond,
and Virginia Beach. The initial analysis revealed that many precincts would be overwhelmed on
Election Day — and that there were significant under-allocations in many precincts with a
majority of voters of color.?

! Pennsylvania Dep’t of State, Directive Concerning the Use, Implementation and Operation of Electronic Voting
Systems by County Boards of Elections, at 3 (Sept.3, 2008).

* Pennsylvania Dep’t of State, Emergency Paper Ballots (Aug. 2008).

? Virginia law sets a floor for the allocation of voting equipment that is clearly insufficient — one machine for every
750 registered voters at each precinct and one voting booth for each 425 voters in a precinct using optical scan. Va.
Code. Ann. § 24.2-627. Ohio, by comparison, mandates one machine for every 175 registered voters.

* Advancement Project, End of the Line? Preparing for a Surge in Voter Turnout in the November 2008 General
Flection (Oct. 2008) at 13, available at http//www .advancementproject.org/ourwork/power-and-democracy/voter-

protection/view.php?content_vp_id=71 [“End of the Line™].
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In Richmond, for instance, the analysis showed that the number of voters per machine
would range from 216 to 380 and that in precincts with a high minority population (more than 75
percent) there were 20 percent more voters per machine than in low minority precincts.” In
Virginia Beach, there would likely be 11 percent more voters per machine in higher minority
precincts.®

As the impact of these data became clear, Advancement Project and its allies began
pressing state and local officials to meet about the findings and possible solutions. Despite
Advancement Project’s evidence and proposed solutions, including requests for re-allocation of
voting equipment and the use of paper ballots, state and local election officials refused to meet
and insisted that they were prepared for the turnout.

On October 27, following an intensive review of the available data and the publication of
a report,7 Advancement Project filed a lawsuit, on behalf of the Virginia State Conference of the
NAACP, against Governor Tim Kaine and top state and local election officials for the
unconstitutional allocation of polling place resources. The lawsuit focused on the misallocation
of voting resources in Norfolk, Richmond, and Virginia Beach and sought preliminary relief: (1)
allocating an adequate number of machines at each precinct so that voters did not have to wait an
excessive amount of time to vote; (2) reallocating existing machines and poll workers to ensure
equitable distribution across precincts within each jurisdiction; (3) requiring that precincts offer
paper ballots to voters if they had been waiting in line for longer than 45 minutes; and (4)
extending voting hours to 9 p.m. on Election Day.

Plaintiffs presented evidence of substantial variations in the numbers of voters per
machine and voters per poll worker across these jurisdictions. Additionally, plaintiffs’ expert
found that the average ratio of voters per machine in Norfolk and Virginia Beach had changed
little since 2004 when many voters in those jurisdictions experienced extremely long waits to
cast a ballot.® Critically, too, the expert found a striking disparity in machine allocations in
Richmond and Virginia Beach that would result in more “lost voters™ in districts with a high
proportion of African Americans.’ Such disparities in effect imposed a “higher cost of voting,”
or “time tax,” on voters in those prccincts.lo

On the eve of the election, November 3, the court denied plaintiffs’ requests but
recognized the threat posed by long lines. The judge ordered the State Board of Election to
publicize “curbside voting,” which allows voters with disabilities and elderly voters to cast their
ballot without waiting in line, and to make clear that if voters are in line by 7 p.m., they may
vote.

*Id ar 13-14.

°1d

"1d. at4.

& See Amended Expert Declaration of Walter Richard Mebane, submitted in support of Plaintiffs’ Motion for
Preliminary Injunction in NA4CP-VA v. Kaine. No. 3:08 CV 692 -RLW (E.D. Va. Oct. 31, 2008).

°Id at19.

10 Id
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Come Election Day, many Virginia voters faced long waits to cast their ballots while
others voted without delay. In some precincts, there simply were not enough machines to allow
voters to cast their ballots in a timely fashion. In others, electronic poll books failed and the
precincts either did not have backup paper poll books or the poll workers did not switch to
them.'' In some Richmond precincts, voters waited as long as three hours, and there were no
paper ballots on hand.” In many precincts with optical scan, rain-dampened ballots jammed
machines and left voters waiting while poll workers determined how to respond. Across the city
of Chesapeake, voters waited for hours; in one precinct voters waited seven hours to vote.

C. Recommendations for Uniform Standards Related to Emergency Paper
Ballots

Reports from at least one election protection hotline reveal that voting machine
breakdowns and long lines were widespread. The Election Protection hotline report indicates
that machine breakdowns were the reason for a significant percentage of the calls to the hotlines
on Election Day—17% in Virginia, 13% in Pennsylvania, Georgia, and New York, and 12% in
Ohio."> Some Virginia voters waited seven hours as a result of machine breakdowns and lack of
emergency paper ballots or procedures; other voters were told to put their voted ballots in
unsecured and unmarked bags or boxes.™ Additionally, voters across the country experienced
unduly long lines for many other reasons, including insufficient supplies of voting machines,
poor polling place setup, and inadequate numbers of poll workers.

Accordingly, Advancement Project recommends that Congress enaet legislation to
establish the following uniform procedures related to the administration of eniergency ballot
provisions:

e Emergency paper ballots must be offered to voters immediately as soon as:
o at least half of the voting machines in a precinct are not functioning; or
o the wait time to vote in a precinct exceeds forty-five minutes;

* Emergency paper ballots must be clearly distinguished from provisional and other ballots,
and once voted should be deposited in a secure receptacle;

e Emergency paper ballots must be treated and counted as regular (not provisional) ballots,
and no qualified regular voter who votes by emergency ballot should be subject to any
requirement associated with provisional ballots;

s Counties must properly train all of their poll workers in these procedures; and

¢ Each polling place should have on site, at a minimum, emergency ballots in the amount
of 20 percent of its registered voters.

' See, e.g., Poll Book Problems Blamed for Slow Voting at 12 Chesapeake Precincts, PilotOnline.com, Nov. 4,

2008 (hitp://hamptonroads.com).
12 Just Democracy blog (citing Huffington Post).

13 Election Protection 2008: Helping Voters Today, Modernizing the System for Tomorrow {Mar. 2009).
¥ Id at 13,16, 19.
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1L OVERUSE AND MISUSE OF PROVISIONAL BALLOTS MAY
DISENFRANCHISE VOTERS

Section 302(a) of the Help America Vote Act (“HAVA”) was enacted to ensure that all
voters in federal elections have access to provisional voting in cases where they do not appear on
the precinct list or an election official raises some other challenge to their eligibility. 42 U.S.C.

§ 15482(a). But states’ implementation of provisional voting has made this federal protection a
mixed blessing at best. Indeed, poor interpretation or implementation of Section 302(a)’s
requirements at the state level sometimes causes the very type of disqualification and
disenfranchisement that the statute was created to fix.

Some states’ laws result in the needless overdistribution of provisional ballots. For
example, Ohio law requires voters who move prior to Election Day and have not changed their
address to cast a provisional ballot'>—even if the voter provides the required identification,
submits a change-of-address on Election Day or during early voting, and votes in the correct
precinct. This rule disproportionately impacts low-income voters and voters of color, who move
more frequently than high-income, white voters. By contrast, under Florida law, voters who
move are permitted to cast a regular ballot in the precinct where they reside, provided they sign
an affidavit and the poll worker confirms the voter’s registration and eligibility.'®

A whole set of problems flow from state laws that require the disqualification of
provisional ballots cast in the “wrong precinct” — i.e., at a voting location other than the one
assigned to the voter’s precinct of residence.'” Advancement Project contends that such “wrong
precinct” rules misconstrue and violate HAVA’s provisional ballot guarantee. Even assuming
that such rules are facially legal, as some courts have held,® they are being applied in ways that
violate voters’ rights under HAVA and the due process clause of the Fourteenth Amendment,
The problems center on the process encountered by voters on Election Day, which is fraught
with errors and lapses on the part of poll workers. Too often, if a voter’s name is noton a
precinct roster, poll workers simply issue the voter a provisional ballot — without bothering to
check whether the voter is in the correct location. This problem is compounded in multi-precinct
polling places. Advancement Project found that in many instances, voters whose provisional
ballots were rejected as cast in the wrong precinct were actually at the right polling place, but at
the wrong precinct table. 1f poll workers had instructed these voters to walk across the room,
their votes would have counted.

Urban communities, where younger voters, voters of color, and lower-income voters tend
to be concentrated, are more vulnerable to disenfranchisement by the “wrong precinct” rule.
Residents of those communities are more likely to rent and to change residences frequently,
resulting in more frequent changes in precinct assignments. In addition, urban areas tend to have
more multi-precinct polling places and numerous polls located within a neighborhood. When

 O.R.C. Ann. § 3503.16.

' Fla. Stat. § 101.045.

'" By contrast, some states, including Georgia and Pennsylvania, require the partial counting of provisional ballots
cast in the wrong precinct; votes for contests in which the voter is eligible to vote must be counted regardless of the
precinct in which the provisional baliot is cast.

'® See, e.g., Sandusky County Dem. Party v. Blackwell, 387 F.3d 565 (6th Cir. 2004) (reversing the district court’s
holding that HAVA requires provisional ballots cast out of precinct to be counted).
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poll workers issue provisional ballots that can never be counted, they transform a tool intended to
protect voters from disenfranchising administrative errors into a tool of disenfranchisement.

Advancement Project investigated provisional ballot use and misuse in the 2006 general
election in Ohio and Florida and issued a report that documents a constellation of problems. For
example, poll workers directed voters to the wrong voting location, or failed to direct them to the
voting location assigned to their precincts, causing their provisional ballots to be rejected under
state law. In addition, provisional ballots were rejected under state law because of administrative
etrors, such as incomplete envelopes and missing signatures. See Advancement Project,
Provisional Voting: Fail-Safe Voting or Trap Door to Disenfranchisement? (Sept. 2008),
available at http://www.advancementproject.org/pdfs/Provisional-Ballot-Report-Final-9-16-
08.pdf.

Although data on states” use of provisional ballots in the 2008 presidential election cycle
is not yet fully available, significant problems likely recurred. In Ohio, for example, voters cast
206,155 provisional ballots in 2008—a record number—of which 39,845 (or, over 19%) were
rejected; of those 39,845 rejected provisional ballots, 14,335 were cast by registered voters
whose ballots were rejected because they were cast in the wrong precinct or county. In Florida,
nearly 1,300 registered voters cast provisional ballots that were rejected for the same reason.
Advancement Project’s review of provisional ballot envelopes from ballots cast in Duval
County, Florida indicates that misdirection from poll workers caused some voters to cast a
provisional ballot in the wrong precinct.

Recommendations for Reforms Related to Provisional Ballots

Advancement Project recommends that Congress amend the Help America Vote Act, in
advance of the 2010 general election, to curtail the unnecessary distribution of provisional ballots
and the improper rejection of provisional ballots cast outside of the voter’s precinct.

¢ HAVA should be amended to clarify that provisional ballots cast by voters who appear to
vote in the “wrong precinct” must be counted for all federal election contests in which the
voters are eligible to vote.

¢ HAVA should be amended to prohibit states from requiring registered voters who have
moved intrastate to vote by provisional ballot; instead, such voters who update their
address up to or on Election Day, vote in the correct precinct, and present current and
valid identification, in accordance with state law, should be permitted to cast a regular
ballot.

e To promote transparency of provisional balloting and foster robust public oversight of the
administration of provisional ballots, HAVA should be amended to permit the public
inspection and copying of all provisional ballot envelopes with the signature of the voter,
date of birth, and (if applicable) full Social Security number or driver’s license redacted.

* * *
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Thank you for your kind consideration of my testimony, and for ensuring that all voters
have the opportunity to vote and have their vote counted, and receive equal protection under the
law. Advancement Project is pleased, at any time, to provide technical advice, assistance,
testimony, and consultation to this Subcommittee as it moves toward the legislative reforms that
will ensure that all eligible voters have clear paths to the polis.
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Ms. LOFGREN. And thanks to all of our witnesses for useful testi-
mony.

Now is the time when we will have a chance to ask some of our
questions, and I would like to give the first opportunity to question
to our Ranking Member, Mr. McCarthy.

Mr. McCARTHY. Thank you very much, Madam Chair. And thank
you to all the witnesses today. I appreciate the testimony.

If T can just quickly follow up on your last testimony. So I am
looking at nationwide data table—and you alluded to that on calls
to election protection hotline 2008. And I went down to Pennsyl-
vania, and they keep the data of why people call. The number one
reason people call is because they want to know where their polling
place is, 1,600.

The next one is about registration, 1,300. The next one is polling
place again. It is a polling place problem and registration problem.
By high numbers. I only see here—those are 400 and 411—177
called about equipment problems. But you were relating to a law-
suit that you sued, and there were a lot of equipment problems, but
I d(()in’t see the correlation to the data of the phone calls that were
made.

Mr. HAILES. By the calls—you are making a determination by
the number of calls?

Mr. McCARTHY. If I had a problem and I was calling and I didn’t
have equipment, I would call about the equipment.

Mr. HAILES. Some people call the election offices. Some election
officials did the right thing and were on the spot with certified
technicians to correct those problems. So, in fact, the lawsuit did
work. You had fewer calls because some election officials acted and
voters did not have to make calls to the hotline.

Mr. McCARTHY. What made you do the lawsuit in the first place?

Mr. HAILES. The lawsuit was filed because there was no final
judgment by the Secretary in place that machines broken—50 per-
cent of them—would result in emergency ballots being provided.
Without the lawsuit, the State would have required all of the ma-
chines in all of the precincts to be broken before emergency ballots
would be provided.

Mr. McCArTHY. Did you bring a lawsuit to give greater informa-
tion to people to know where their polling places were or how to
do registration?

Mr. HAILES. We did not bring any lawsuit in Pennsylvania. We
worked with the Secretary to make it happen. Other groups within
our coalition did bring the lawsuit. We, as many other groups that
we work with, use litigation as a last resort. I have been very
pleased with the amount of cooperation we get from election offi-
cials once they get the data, get the information, and see that in
order to protect the rights of voters they have to take very asser-
tive steps.

Mr. McCARTHY. Watching the data shows there are certain prior-
ities of things. Educating the voters seems like it would be a top
item.

But if T could go to Secretary Ron Thornburgh, you said you
worked with HAVA. Could you give me a little update of when you
worked through that balance between Federal and State, because
that was a major change in pattern, particularly in the area of pro-
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visional ballots; how did you guys go about doing that debating?
What were some of the tough difficult times of getting to where you
got to?

Mr. THORNBURGH. Well, if I might, I would say first we have to
understand the emotions of the time. We had just come off a 2000
Presidential election in which there was, if I may be so bold as to
say, there was an incredible movement within Washington, D.C. to
federalize elections. Obviously it wasn’t working. We need to fed-
eralize it. I think, rather clearly, was opposed to that. And the
point that I consistently tried to make is that although the process
was flawed, the system worked and we ultimately got to where we
needed to go. Some will still disagree with that yet today.

But as we finally got to the biggest issue, and that is the one you
have outlined there: What is the appropriate role for the Federal
Government and what is the appropriate role for the States and
what is the appropriate role for local entities as well as for a num-
ber of private entities that are out there pushing this along as
well?

I think what we ultimately found is that the States given—and
I have said this in my testimony—when they are given the reins
and the opportunity to do something, we are not restricted through
Federal regulation, then we can go above and beyond.

And if I may use a brief example. On voting machines and emer-
gency paper ballots, for instance, within the State of Kansas, I can
tell you we don’t mark emergency ballots by how many machines
go down. We mark it by voters are having to wait in line; get them
a ballot. And if that voter chooses to wait in line, then they cer-
tainly may do so.

And so a Federal law that would require a basis upon how many
machines break down would completely disrupt and, I think, serve
Kansas voters worse than what we are able to do now. And so I
think we have to be careful on that.

Mr. McCARTHY. Madam Chairman, one quick follow-up that I
want to get to. My understanding is you just started an on-line reg-
istration.

Mr. THORNBURGH. That is right.

Mr. McCARTHY. Quickly, because we have some votes coming up,
what are the safeguards you built in if somebody registers on line?

Mr. THORNBURGH. The single most important safeguard is that
an on-line voter registration, in my opinion, only works when it is
tied in with the Division of Motor Vehicles. So in order for a person
to register to vote on line in the State of Kansas, they must be reg-
istered—or have a driver’s license. Because at that point, we have
already captured a signature and we have gone through the other
elements of security that go along with that as well, and now they
can tie in and receive the voter registration opportunity.

And then we have the follow-up when we mail that individual
their voter registration information to verify they actually live
where they say they live.

Mr. McCARTHY. You have a signature to check.

Mr. THORNBURGH. That is correct.

Mr. McCArRTHY. Thank you, Madam Chair. I would just like to
submit for the record the nationwide data table for the Advance-
ment Project project voter.
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Ms. LOFGREN. Without objection, that table will be made part of
the record.
[The information follows:]

[COMMITTEE INSERT]

Ms. LOFGREN. And I would now turn to my colleague from Cali-
fornia, Mrs. Davis, for any questions she may have.

Mrs. Davis of California. Thank you, Madam Chair. Thank you
all for being here.

One of the things that I have learned in coming to this com-
mittee is really how varied it is out there. And I think in some
cases we would say that is a really good thing, because it gives the
flexibility. But on the other hand, I think it creates a lot of confu-
sion as well.

I know that when during the election time here in D.C. It feels
people just make mistakes because they are listening to the radio,
they are hearing several different ways in which they can access
polling hours and absentee ballots, et cetera. And that really does
seem to confuse everybody.

We also know from the military and overseas voting that people
have to grapple with 50 different sets of absentee ballot require-
ments, and that becomes a problem.

So I think that having some things uniform is important. The
Constitution only lays out the fact that people have to vote on
Tuesday. That is the only thing that is truly uniform across the
country.

And I wonder, then, could you share a few areas in which you
think actually some of the standardization, the uniformity, should
be in place that would be helpful, cause less confusion for voters,
and, in the end, really benefit the voter rather than necessarily the
counties in terms of ease of election material? Is there anything
else that you feel that you can share with us that you really do be-
lieve should be more uniform?

Ms. HERRERA. Madam Chair, Ranking Member McCarthy and
members of the committee. As my colleague right here is men-
tioning, they have on-line voter registration. In New Mexico it
wouldn’t work because we are not at that level yet. However, sit-
ting on the EAC Advisory Board, I do use a lot of their issued vol-
untary standards. I believe if we get some of those voluntary stand-
ards out to some of these States, or they start utilizing them or
practicing some of the practices that they are issued out, I believe
we probably would come a little bit closer than everyone running
their own in the States.

But it won’t always—everything won’t work for every State, be-
cause I have my laws, he has his laws that he has to abide to. So
it would kind of interfere with our State statute.

I will just give you an example. I am for standardizing—before
I go on, we should standardize and run our State’s uniformity. I
think that is important. It shouldn’t be any different within the
States. However, we have to make sure that we do not disenfran-
chise any voters. Like New Mexico, we have a lot of native lands,
and we have got to make sure that they are not disenfranchised.
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Mrs. DAvIS of California. I think also, if I may just inject, we are
also talking not just statewide elections, but we are also talking
Federal elections.

Ms. HERRERA. Correct.

Mrs. DAvis of California. Where people should have an equal op-
portunity and equal chance to cast their ballot, which, in some
cases, I think that is really not true.

Ms. HERRERA. In New Mexico I do everything in my power to
make sure that no one is disenfranchised. I do depend a lot on EAC
standards and work with the lawmakers in the State of New Mex-
ico.

Ms. OAKLEY. Mrs. Davis, I would like to point out that what you
have brought up is essentially a little cascade that occurs in elec-
tions. The Feds kick it down to the States; you know, okay, we
have the NVRA, but now we have the States. They get to decide
what they are going to do.

In California at least, the State kicks it down to the counties.
Now the counties are going to decide how things are done. And
then finally, in essence, the counties kick it down to the
pollworkers, and now you have got four 75-year-old ladies deciding
how things should be done.

And I truly believe that unless you have an overarching stand-
ard, you don’t have overarching equality. And to me that is very
worrisome.

Mrs. Davis of California. Did you want to comment. Mr.
Thornburgh.

Mr. THORNBURGH. I tried very hard to not, but I have to. I want
to go back to part of what I said.

Mrs. DAvis of California. Well, my time is going to be up. So,
Madam Chair.

Ms. LOFGREN. By unanimous consent, the gentlelady is granted
an additional minute so Mr. Thornburgh can answer.

Mr. THORNBURGH. I will be very brief. I think where there is a
need for standards, we need to look to outcomes rather than proc-
ess. Because what works for Los Angeles, California, is not going
to work for Leoti, Kansas. And we have to understand and appre-
ciate those differences in this country of ours. And certainly we
want to push outcomes that provide for equal opportunity and
equal access for every voter.

And I absolutely believe that we are working towards that. And
if we can keep outcomes in mind rather than process, then I think
we are on the right track.

Mrs. DAvIS of California. Can I just ask as a no-excuse absentee
voter State, do you think it is appropriate that people do not have
to get a notary signature, for example, in order to vote absentee?

Mr. THORNBURGH. In Kansas?

Mrs. Davis of California. Yes.

Mr. THORNBURGH. Yes, I do think that is appropriate. I think
that a notarization is an unnecessary burden in that particular
process. I don’t know that it is appropriate for me to tell my friends
in other States what I think is appropriate for them, but in Kansas
that works well for us.

Mrs. Davis of California. Thank you very much.

Ms. LOFGREN. The gentlelady yields back. Mr. Harper.
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Mr. HARPER. Thank you, Madam Chair. You know, having in an-
other life as a highly unpaid political volunteer for 30 years—and
I was county party chair in my home county and had to run pri-
maries for 7 years, and of course the clerks’ offices do an incredible
job in Mississippi—I am just trying to figure out how Federal con-
trol over that process is going to help those pollworkers do better
than the system that is in place. The problem that we had some-
times was, no matter how much training you had of pollworkers
that, sometimes they still didn’t quite get it on election day.

And so I want to say that the system that we have used worked
extremely well, which was we had a very involved circuit clerk’s of-
fice. We had people available to answer questions. If they ran short
of ballots, we got them to them when we were doing paper ballots
back years ago.

And then, invariably, we had problems with the electronic ma-
chines. That has happened this past time. And no matter how you
plan ahead, you have those issues.

But I would just say that we want uniform standards within that
individual State, but I don’t want to have Washington, D.C. Be the
one to tell you how it should be done in New Mexico or Kansas or
California, Mississippi. If those States—and we have an incredible
group of secretaries of state that do an exceptional job across our
country to make sure that those things happen.

I assume if you looked for the imposition and management of
Federal standards that were mandatory on you, would you envision
the EAC being the organization to oversee that—or the Depart-
ment of Justice? Anybody have an answer to that?

Mr. HAILES. Let me start by saying—and thank you for the ques-
tion, Mr. Harper—that both the EAC and the Department of Jus-
tice could play a role in overseeing the administration of standards
once they are in place.

The advantage of having uniform standards is to help avoid the
type of 11th-hour litigation that causes many pollworkers and elec-
tion officials to complain about. Pollworkers find themselves on
election day with different interpretations of their responsibilities.
There is no clear, uniform answer for them to determine what hap-
pens to a voter who moves within the last 20 days from one county
to another; whether they have to cast a regular ballot or a provi-
sional ballot. And so they are looking for clear direction, and that
can be done through uniform standards.

Mr. HARPER. Reverend Hailes, can’t the secretary of State for
that State along with the clerk’s office for that county handle and
answer those questions? And of course in our State we provide that
training for those pollworkers in those primaries, and of course in
the general election the circuit clerk’s office handles those in my
State. Don’t you think that local control and local training is better
than having someone come in from Washington, D.C. Let’s say to
do that. And I would be interested in knowing Secretary Herrera
what your response is on that.

Ms. HERRERA. I agree that the Secretary of State and the county
clerks within the State should run their elections as needed. I
agree that at the Federal level there can be some standardization.
For instance, of course, like the time; you know, election day 7:00
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a.m. to 7:00 p.m. Just items like that, that won’t interfere with the
election process.

What works in New Mexico won’t work in other states. Also, any-
one can vote absentee; they don’t have to have a reason. I know
some States do. Maybe that could be one of the standards and
allow folks to vote absentee, I don’t know.

I know that the ID requirement is always coming up in all the
States, just make sure it is standard. Something like that can be
a standardized item, rather than getting into the nitty-gritty of
running elections, because we have already voting sites. I have 15
in the larger counties—18, 2, and none in some of our smaller
counties.

Mr. HARPER. Secretary Herrera, my time is almost up, but I
know there was an issue with ACORN in your State.

Ms. HERRERA. Right.

Mr. HARPER. Have you been involved in any of the investigation
of the voter fraud allegations there, either working with the FBI
investigators—or have you been involved in any hearings on those
allegations?

Ms. HERRERA. I was county clerk when we turned some of the
voter registration forms over to the U.S. Attorney General for re-
view. And so, yes, I have been involved.

Mr. HARPER. Thank you.

Ms. LOFGREN. The gentleman yields back. Mr. Davis.

Mr. Davis of Alabama. Thank you, Madam Chairwoman. Let me
hone in on a provisional ballot question because it strikes me as
the most interesting question that we are dealing with. Who on the
panel believes that there should be a uniform nationwide standard
for how provisional ballots are handled, at least in Federal races?

Mr. HAILES. I would say I do, if it is the right uniform standard.

Mr. DAvIS of Alabama. Well, it is the one you write. I get that.
Who on the panel believes it is a general proposition? Ms. Herrera.

Ms. HERRERA. I think qualifying provisional ballots and who is
entitled to provisional ballots can be a standard at a Federal level,
because we are all stating we dont want anyone to be
disenfranchised. Right now we have requirements that we must
issue provisional ballots if we received any of the HAVA funding.
So why not make standards as far as who is entitled and why, and
why they exist? I believe that would help nationwide.

Mr. DAvIS of Alabama. Let me follow up on that. The whole pol-
icy purpose behind provisional ballots, as I understand it, is to
allow eligible voters to have an opportunity to maintain their eligi-
bility or to assert their eligibility if it is somehow questioned on
election day.

Now, the way eligibility is defined in Federal races is you have
to be an American citizen who is 18 years of age or over. And, of
course, given States have restrictions, for example, on convicted fel-
ons. I think that is the most popular and the only kind of exclusion
that I really know of—if you are a convicted felon and have com-
mitted a certain class of crime, you are disenfranchised.

So if an American citizen is over the age of 18 and does not have
a felony status, shouldn’t that individual be presumed to be eligible
to vote in any Federal election?

Ms. OAKLEY. I would say yes, absolutely.
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Mr. Davis of Alabama. I think we all agree with that, so that
leads to my question.

Mr. THORNBURGH. I apologize for interrupting. I am not sure we
all agree with it, because I am not sure I followed the

Mr. Davis of Alabama. Well, you may see where my question is
going.

Mr. THORNBURGH. Did we say we assume every person who
shows up is qualified to vote?

Mr. DAvis of Alabama. No.

Mr. THORNBURGH. I misunderstood. I apologize.

Mr. DAvIS of Alabama. An American who is a citizen who is over
the age of 18 and has no felony disqualification, I think all of us
would agree States ought to have the right—or most of us would
agree States ought to have the right to wade into that area. You
may disagree as a matter of public policy, but most of us would
agree that States have the right to wade into that area.

So stipulate that for one second. Someone who is not disqualified
because of a prior conviction, who is an American citizen who is
over the age of 18 and who lives in that State, I would assume we
would agree that a person who fits those characteristics ought to
be able to cast a vote in a Federal race in that State, correct?

So, therefore, if we allow multiple States to have different stand-
ards when it comes to provisional ballots, don’t we undermine that
agreement?

For example, I am looking at the data the committee provided:
17 States will count provisional ballots if you voted in the wrong
precinct; 27 States won't.

Now, whether I live in Mountain Brook, Alabama or Homewood,
Alabama doesn’t touch one of those core qualifications that I men-
tioned: my age, my status as an American, and my non-felony con-
dition.

So it would seem to me Congress does have the right to say that
there is kind of a national eligibility standard that exists, and that
given communities can’t chip away at that. Because if there are 27
States that would not allow a vote in the wrong precinct by some-
one who fits those standards to count, arguably those 27 States are
undermining a principle of enfranchisement.

You are nodding your head affirmatively, Ms. Oakley. I assume
you agree.

Mr. Thornburgh, you are seeming to disagree. Tell me why you
disagree.

Mr. THORNBURGH. Well, I wanted to clarify one point, because 1
think one of the elements of the opportunity to vote is also registra-
tion. And registration is an element that is important.

Mr. DAvVIS of Alabama. If someone is registered and they are vot-
ing in the wrong precinct, why shouldn’t they be allowed to still
vote?

Mr. THORNBURGH. For the races in which they are eligible to
vote——

Mr. DavIs of Alabama. For Federal races, for President of the
United States.

Mr. THORNBURGH. In my State of Kansas, if a person shows up
in the wrong polling place, they are given a provisional ballot, and
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we count the votes for the offices in which they were eligible to
vote, from Federal through State.

Mr. DAvIS of Alabama. But some States don’t do that. Don’t you
think it is problematic that some States can deny the franchise to
someone who is otherwise legally entitled to vote in a Federal race?
Because that is what happens.

If T can have an additional 30 seconds, Madam Chairwoman,
isn’t that what happens? If some States can deny the provisional
ballot based on precinct, haven’t they undermined a core Federal
ability to participate in an election?

Mr. THORNBURGH. I would respectfully disagree, in that part of
the process is that a person in order to be able to cast their ballot—
I hate to fall back on the rules of the game, but the rules are you
kind of have to follow the rules of the election. You need to vote
on a ballot. You need to vote on the voting machine. You need to
follow that process. And that process has been established to—ei-
ther having a ballot sent to you, in the case of advance voting or
whatever the case may be, or going to the appropriate polling place
to have that cast.

So I don’t know that the State removed that individual’s right to
cast their vote, but the individual didn’t follow the rules estab-
lished by the State.

Mr. HAILES. But if I may, Mr. Thornburgh said it is not about
process, it is about outcomes. The outcome in that circumstance
would be disenfranchisement.

Mr. DAvVIS of Alabama. My time has expired.

Ms. LOFGREN. And my time has begun. First let me thank all of
the witnesses for your very interesting testimony. I think what we
want to do is to help enfranchise people. I think you all want to
do that. And the question is, what is the appropriate role for the
Federal Government to help promote that?

Just listening, I was fascinated by your description, Ms. Herrera,
of outlining what is voter intent in advance of the election. What
a smart thing to do, so you are not with the candidates, fighting
over what does it mean when you do the happy faces around the
candidate’s name, that is going to decide the outcome of the elec-
tion. You decide how to read that type of nonsense in advance so
that everybody knows.

I don’t know whether best practices that States engage in will
simply be adopted by States if the EAC provides that information.
I think, probably, yes.

But there are certain elements—I think that certainly we rely on
the States and counties to run the elections, but the Federal Gov-
ernment has the opportunity or responsibility for Federal elections.
And we want to make sure that if there are Americans who are
being disenfranchised, that that doesn’t happen.

I guess the question I have is: If you had voluntary standards,
let’s say, for example, use Mr. Davis’ example of provisional ballots,
and it is very clear from the ballot that a majority of the provi-
sional ballots cast are not counted in the United States. That
doesn’t mean that is true in all of your jurisdictions. But if you add
it up in the United States, that is the fact. So it is really not nec-
essarily serving the intent that people had in mind to the extent
that people were, in fact, Americans over 18 and eligible to vote.
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If we had those standards and made them voluntary, but manda-
tory, to the extent that States accepted HAVA money, would that
be effective in your judgment?

Mr. Thornburgh, would that be offensive if it was made—if you
take the money, you have to take the rules?

Mr. THORNBURGH. Well, I think to a large extent, those rules are
in effect; if you take the money, you need to follow these rules.

If I may talk about the provisional for just a moment, you said
there were a vast majority of provisionals that were not counted.
I would assume—and I don’t know these facts so I should be care-
ful what I say—but I would assume that a large number of those
were individuals who were not registered to vote, who showed up
on election day. I don’t know that for a fact.

But I can tell you in the State of Kansas, the single thing that
we have done, of the provisional ballots prior to the previous elec-
tion, of the provisional ballots on election day, there were individ-
uals who registered to vote through the Division of Motor Vehicles.
The paper process was not forwarded to the county election officer.
That person applied to register to vote but was never, in fact, reg-
istered. So that was a mistake on the process part.

We then created the electronic transmission of that same infor-
mation, and we addressed, I think, about 80 percent of the prob-
lems on election day through that single change that we made for
that.

So we were both getting to the same point. Let’s reduce the num-
ber of provisional ballots and make sure everyone’s vote counts who
has an opportunity to do so; but we may disagree on what that is
supposed to look like or what the road map looks like.

Ms. LOFGREN. I understand your point. I think the point on out-
comes has merit as well, because the idea—and I like your “time
tax” phrase because that is exactly what it is. If one citizen has to
wait for 15 hours to vote and another citizen has to wait for 5 min-
utes, that is not equal protection. That is not fair.

But the answer may not be how many polling places; it is what
do you have to do when the wait is over 15 minutes? And that
would be the outcome that you are suggesting; am I correct, Mr.
Thornburgh?

Mr. THORNBURGH. Yes, Madam Chairwoman.

Ms. LOFGREN. I guess the other thing I wanted to mention, we
had a hearing last Congress about title VII of the National Voting
Rights Act, which is widely ignored, unfortunately, around the
United States. And I think your motor vehicle advance sounds like
a very thoughtful and useful procedure.

Have you also instituted those procedures in social service agen-
cies and the like, as title VII suggests should occur?

Mr. THORNBURGH. Madam Chairwoman, we have not imple-
mented those in the other social service agencies because the vast
majority of registrations—and I want to say it is about 65 percent
of all new registrations in the State of Kansas—now come through
DMV. So we were trying to wrestle the biggest one first.

We do have the opportunity through title VII to do that through
the other agencies, but we have not made that electronically.
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Ms. LOFGREN. My time has expired and I don’t want as Chair to
take advantage of that, but I do hope that you will take a look at
that.

One of the things that we were—I was frustrated about—was
that the Department of Justice really didn’t do anything about title
VII last year. And I think with the new Department, that is going
to change. So I think it is a good time for all secretaries of state
to review their title VII compliance.

With that, I am going to thank once again all the members of
the committee and the witnesses. I would note that the hearing
record will be open for 5 days for additional questions that mem-
bers may have and the written record will be maintained.

[The information follows:]

[COMMITTEE INSERT]

Ms. LOFGREN. I am advised that Reverend Hailes wanted to sub-
mit something, so let me invite you to bring that up at this time.

Mr. HAILES. Thank you so much, Madam Chairwoman. This is
an Advancement Project 2008 report on provisional voting entitled
“Fail-Safe Voting or Trap Door to Disenfranchisement?”

Ms. LOFGREN. Without objection, that will be made a part of the
record.

[The information follows:]
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Executive Summary

Data from the 2000 elections shows that between four and six million
presidential votes were lost because of numerous flaws in the
administration of clections.! Eligible voters were turned away at the
polls based on misinformation and errors, and valid ballots were rejected.
Some experts believe tha this may have caused as many as 3 million
votes to be lost simply because of registration issues, including problems
associated with provisional batlots.?

In response, in 2002, Congress passed and the President signed into
law the Help America Vote Act ("HAVA™). HAVA was intended to
protect voting rights by permitting voters to cast ballots even if their
names did not appear on the voter registration rolls or if their
cligibility was challenged. Specifically, under HAVA, any voter who
claims to be registered, but whose eligibility cannot be established at

the polling site, is entitled to vote through a provisional ballot.

Prop of provisional voting b d that this law would ensure
that “no voter will be disenfranchised.” But it is clear that HAVA

is not working as Congress intended or as the proponents had hoped.

in the 2006 general election, the second general election since the
passage of HAVA, the nationwide rejection rate was over 20%. The
majority of those rejected ballots may have been cast by registered
voters, and the rejection rate varied widely from state to state.
Specifically, in 2006, almost 800,000 votes were cast provisionally,
approximately 171,000 (about 21%) of which were rejected. While
almost 44% of the ballots rejected were cast by individuals not
registered to vote, a large percentage of the rejections were due o
preventable errors, such as “wrong” precincts, incomplete ballot

forms, and missing signatures.

Moreover, the rejection rates varied greatly across the country. While
some states reported low rejection races (none in the District of
Columbia, Maine, and Vermong, and less than 2% in Oregon), several
had rejection rates of over 50% (Alabama, Arkansas, Delaware, Hawaii,

See Voting - What Is, What Could Be,
See id.
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Iilinois, Indiana, Kentucky, Michigan, Missouri, Oklahoma, South
Dakota, and Virginia), with some over 80% (Delaware at 84%,
Michigan at 80.9%, and Kentucky at 92%). Indeed, two states reported
rejecting more provisional ballots than were acrually cast! New Mexico
had a rejection rate of 107.2%, and Texas had a rejection rate at 101%.
This data-which establishes the use of provisional voting and the high
rates of rejection-illustrate the issues raised by the provisional voting

system, nationwide, in the 2006 election.

Advancement Project wen behind these numbers and analyzed the
problems of provisional voting in the states of Ohio and Florida in
the 2006 election. This research revealed some disturbing data:

* Eligible, registered voters were erronevusly issued provisional
ballots, only to have those provisional ballors rejected.

* Voters were directed by poll workers to the wrong precincts,
where they were forced to vote by provisional ballots that were
eventually rejected.

* Provisional ballots were rejected because of administrative errors,
such as incomplete envelopes and missing signatures.

The issues thar existed across the country in 2006 and the specific
problems that confronted voters in Ohio and Florida in 2006 make
clear that HAVA was not the panacea for the ills confronting the
voting process; but, more importantly, they provide a useful road
map for improvement.

To protect voters' rights in the November 2008 election-which will
tikely include a record number of voters® and many very close races-
against the problems that existed in the past with provisional voting,

ds the foll

Ad Project rec ing changes and
improvements:
+ Eliminate barriers to vorer registration so as to reduce the use of

provisional voting.

Caftech-MIT Voting Technology Project, July 2001, st 8,

Conlerence Report on H.R.3295, Help America Yols Act of 2002 Before House, 107th Cong. 133 (2002), 148 Cong. Rec, H7837 (daly ed. Oct. 10, 2002} (stetement of Rep. Ney).
Thero ia no clear explaniation as to why “total rejected” excesds “total cast” for any of these states, although racord-kaeping and/or survay reporting sy account for the discrapancy.

See The 2006 Election Administration and Voting Survey, \).8, Election Assistance Commiasion, Dec. 2007, at 46.
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Report after report shows that voter registration and voter tumout may be at record levels by the time of the Navember 2008 slaction. (n 2008, almost 80 million Americans nation-

wide-more than one in four of alf sfigible voters-participated in a primary or caucus, shaliering the previous record of 35 million in 1988 and well above the 33 miflion volers who
participats in the 2000 primaries, See America Goes f the Polls -A Report on Yoter Turnout in the 2008 Presidentiat Primary, Norprofit Voter Engagement Network, July 2008, at
1. Voter registration hes continued to increase at a brisk pace since March 2008, and many exparis predict that frat-time voters wil paricipate at unpvaosdon!ed Iovels in the
November 2008 election. Heavy November tumout could pose problems, UPL, 1. 21, 2008, available at hitp Top_ !

Heavy, November, tumout coutd_pose_problems/UP1-86041218817564/,
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Eliminate the “wrong” precinct rule.

Improve poll worker training by, among other things, making
clear that provisionat ballots should be issuced as a last resort and
only in limited circumstances, providing instruction on assessing
precincts, and requiring examination of provisional ballots for

complecencss.

* Img the administracion of provisional voting on Election Day.

Increase the scrutiny and transparency of the provisional voting

process.

While these measures will not prevent all errors that might
disenfranchise voters in the November 2008 election, they will
reduce them dramatically to help assure that the ballot cast by every
Amcrican who votes will be counted, protecting that voter's right to
participate in this country’s democratic process, and ensuring fair

and accurare election results.
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About the Study

In this report, Advancement Project presents its findings and analysis
of how provistonal ballots were administered and counted in the
states of Ohio and Florida in the 2006 general clection and
recommends steps to minimize the unnecessary use and rejection of
provisional ballots. Advancement Project selected these two states

1]

because of the p thar voters d there in recent

presidential elections and the prominent roles that the states played
in those clections. Advancement Projece selected 15 counties from
those states to research for this project based on, among other factors,
population size and make-up and documented evidence of voting

problems in the past.

Advancement Project then requested, and to varying degrees
received, specific data on the provisional baltots cast in particular
jurisdictions, including the names of voters who cast provisional
ballots, the reasons such ballots were cast, whether they were
counted, and, if not counted, the reasons for their rejection.
Ad Project also
envelopes in these jurisdictions, which provided additional details

q d copies of the provisional ballot
from poll workers and voters as to the circumstances under which

individual provisional ballots were cast.”

8 Advancement Projsct ohitainad these public recards directly from election authorities in the spacified jurisdicions.
7 Bacause elections ase stil administerad primasily at the locat level, the data obtained from each jurisdiction varies a3 a result of diffarant record keaping, its specific disclosurs rules
and policies, andfor different intespretations of thase rules and palicies by the relevant custodians of records.
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Summary of Findings

This investigation, research, and analysis revealed numerous barriers
34

to voter participation stemming from flaws in the voter registration

process, failures in the administration of provisional voting, and

restrictions on the counting of provisional ballots.

1. FLaws IN THE VOTER REGISTRATION PROCESS AND VOTER
3 RESULTE THE OVERUSE
PROVISION, . .

CAST BY ELIGIBLE VOTERS,

The sheer number of provisional ballots cast in the counties selected
warrants a thorough review of barriers to voter registration and the
processing of vorer registration applications. Morcover, many
unregistered individuals appeared ar the polls on Election Day
seemingly unaware that they were not registered, suggesting potential
problems with the sufficiency of the notice to voters about their
registration status. Additionally, a number of voters noted on their
provisional ballot envelopes that they had registered to vore at state

motor vehicle offices but were not, according to election officials,

“ 4, H
rating

i voters,” g

g a possible failure in the

registration process that merits further investigation.

1. MISINTERPRETATION AND MISAPPLICATION OF THE
SWRONG” PRECINCT RULE RESULTED IN THE

ISENFRANGE E IR

Although Advancement Project and other voting rights experts agree
that HAVA allows the counting of provisional ballots cast in the
“wrong” precincts, at least with respect to races that are not precinct-
specific, some states have interpreted HAVA differenty, leading to
the arguably unlawful rejection of provisional ballors and
inconsistent rules across the country. As the U.S. Election Assistance
Commission found, in 2006, 15 states counted provisional ballots
cast outside an individual’s home precinet, while 30 states rejecred

them out of hand. See generally The 2006 Election Administration
and Voting Survey, U.S. Election Assistance Commission, Dec. 2007,
at 18. This misinterpretation of the law has led 10 the
disenfranchisement of voters for races that are not precinct-specific

{e.g.» the presidency and Senate seats),

1. THE PROVISION, TING s Is Fi
FUSION N INF! %

UGHT WITH

The principal problem regarding provisional voting centers is the
actual process encountered by voters on Election Day, which is
fraught with errors and lapses on the part of poll workers. Across
jurisdictions, poll workers were confused or uncertain as to the
appropriate circumstances under which to administer provisional
ballots. They simply did not know the rules. For example, at one
preciner in Ohio, poll workers distributed provisional ballots in an
attempt to reduce the long lines of voters. In Franklin County,
Ohio, poil workers distributed provisional ballots at a staggering rate:
In 35 precincts, one out of every five ballots cast was a provisional
ballot, and in 11 precincts, one out of every two ballots cast was a
provisional ballot. In Florida, poll workers may have issued
provisional ballots solely because a voter indicated thart s’he had
requested an absentee ballot, without first confirming whether an

absentee ballot request had been received.

Poll workers in both Ohio and Florida also failed to ascertain
whether voters were in their correct polling places and, if they were
not, did not or could not direct them to their correct polling places.

The investigation also revealed that when voters were permitted 10
vote provisionally, most poll workers did not assist voters in ensuring
that their ballots were complete and properly submitted.
Fot example, in Ohio, poll workers repeatedly failed to provide

adequate instructions to voters on how to complete their provisional
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ballots, and, in both states, many poll workers did not check ballot
envelopes for completeness before they were submitred.* Asa resule,
many ballots of cligible voters were rejected simply because their

envelopes were incomplc(c.

IV. THE PROVISIONAL VOTING PROCESS {5 NOT SCRUTINIZED
QR TRANSPARENT, RESUITING IN CONTINUED PROBLEMS

This project also revealed that the provisional process is not as
scrutinized or transparent as it needs to be to ensure its effectiveness.
For the 2006 survey conducted by the U.S. Election Assistance
Commission, at least four states failed to provide the data requested
by this governmental entity. Advancement Project encountered
similar resistance o5 poor record keeping from several counties for
this project. Indeed, county election officials in several Ohio
counties refused to produce provisional ballor envelopes or the
information contained therein on the ground that HAVA prohibited
such disclosure. Advancement Project also faced challenges in
interpreting and analyzing counties’ documents that listed che
reported reasons for rejection of provisional ballots.

This lack of scrutiny and transparency thwarts efforts ta assess or
improve the process, prevents or limits challenges to the process, and
undermines the public’s confidence and trust in the process.

8 In Forida and Ohio, a voter who casts a provisional ballot must complate an affirmation on the provisional ballot envelope. Sea FLA. STAT. § 101.048 (2007);
‘OHIO REV. CODE ANN. § 3508.183 (LexisNexis 2007). In Maryland, the voter must aign an oath on tha provisianal baliot application. See MD. CODE ANN.,
[Elec. Law] § 11-303{a){2){i} (LexisNexis 2007).
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General Recommendations

This investigation reveals that instead of functioning as a fail-safe
means of voting, provisional voting often creates a serious risk of

disenfranchisement.  As the country approaches the sccond
federall fated ;i

presidential efecrion with a y P | balloti

1

system in place,® government officials and election administrators
should make certain changes and improvements to ensure that
provisional ballots are used and are recognized in 2 manner that
achieves their original intent. To that end, in addition to the specific
recommendarions offered below to the states of Ohio and Florida,
Advancement Project suggests the following measures to reverse the
disturbing provisional voting problems encountered in prior elections.®

TING

LIMINATING BARRIERS TO VOTER

‘While provisional voting does allow a person who claims to be
registered to vote on Election Day, the use of provisional voting
and the rates and reasons for rejection evidence problems and issues
with voter knowledge about both the cegistration process and the
election process. Because this country’s democratic process depends
on voter participation, each state should conduct a voter education
campaign at the start of each election year, which should include

the following:

Educate voters on how and when to register, how and when

vote, and when to vote provisionally.

Encourage voters to call their local elections office or have the
ability to check an official Web site a week before Election Day to
confirm the location of their precinct and polling location.

 Instruct voters to cast a provisional ballot only as 2 last resort. Ifa
poll worker issues a provisional ballot to a voter, the voter should

confirm that sthe is in the correct precinct.

In addition, each state should ensure that its registration outlets,
including, specifically, its departments of motor vehicles, are trained
and equipped to register voters, Finally, clection officials should be
more flexible in establishing the registration status of voters who
present ta vote on Election Day and in allowing would-be voters to
register up to Election Day. For example, if a person claims to have
filed with the state motor vehicle office, the motor vehicle office and
election offictal should bear the burden of showing that the person
failed to register to vore.

In short, improving the registration process will contribute greatly to
achieving full participation and election results thar reflect the desire

and will of voting Americans.
1. ELIMINATE THE "WRONG” PRECINCT RULE,

One of the most significant drawbacks to provisional ballots is that
muany states do not count provisional ballots cast in the wrong polling
place. In 2006, only 15 states counted provisional ballots cast outside
the individual's home precinct; 30 states rejected them out-of-hand.
The seven states with Election Day registration are not required to
offer provisional ballots, but three of these (Maine, Wisconsin, and
Wyoming) offcred some type of provisional balleting, as did North

Dakota, which does not have voter registration.

Advancement Project and many other voting rights advocates
interpret HAVA to prohibit the rejection of a provisional ballot
because the voter cast the ballot in the “wrong” precinct. Further,
Advancement Project contends that in states where the voter
eligibility requirements do not include voting in the precinct in
which one resides, election officials should accept and count, from
each ballot cast, the votes for all non-precinct-specific offices
(i.e., votes for president, governor, senator). Therefore, Advancement

@ HAVA required states to comply with its statewide database requirements by January 1, 2004, or 1o certify by that date that they would not meat the deadline for good cause, in
which case tha deadiine for campliance was axtendsd to January 1, 2008, 42 U.S.C. § 15483(d).

16 For more information about provisional batiot usage
ARE HAVA'S PROVISIONAL BALLOTS WORKING? {2006},

in the 2004 slections, see WENDY R. WEISER & BRENNAN CENTER FOR JUSTICE AT N.Y.U. SCHOOL OF LAW,

3,_pap:
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Project recommends that states that now reject pravisional ballots
cast in the “wrong” precinct should amend the election code to:

¢ Require that provisional ballots cast by voters at any precinct in
the registrar’s jurisdiction (i.e., county, city, town) be counted for
all elections in which the voter is eligible to vote, and/or

* Define the term “jurisdiction” to include the largest geographic region
covered by each election authority (typically county) and require the

g of provisional ballots cast for non-precinct specific offices.
THL IMPROVE POL). WORKER TRAINING.

While the shortage of poll workers has received extensive public
attention, the training and support for poll workers are rarely scrutinized.
have become techno
complex, the rraining and support offered to polf wotkers have not kepr

1vrall

Yet, as cl gically and p more
pace. New federal and stare laws have created a slew of new procedures
for voting, For example, first-time voters who register by mail must
show proper identification, and people who claim to be registered but
do not appear on the voter rolls must be issued a provisional ballor.
These new procedures, coupled with the advent in many areas of new

electronic voting machines, leave litde room for error.

Given the importance of a poll worker's work, which involves
determining whether a person can vote and how and, in many
instances, whether the ballot cast will count, it is critical thar
poll workers be properly trained and that poll worker training
emphasize:

¢ The limited circumstances under which it is ap fate and

| ballot lope or

P

*» The procedures for each pi
application, in the presence of the voter before sthe leaves the

3

polling place, to determine whether the voter has fully completed
all required portions of the envelope or application; and

The rules pertaining to voters who have requested an absentee
ballot, have moved, or have changed their name to ensure that poll
wotkers do not improperly issue provisional ballots to these voters
or neglect to instruct them on all necessary steps that they should
take to guarantee thar their provisional ballot will be counted.

4.

In addicion, Ad

assist any voter whose eligibility is in question to complete a voter

Project thar poll workers

registration application at the polling place to guarantee that s’he
gistrat, pplicat the polling place to g tee that s/h

will become registered to vote in Future elections.

IV. IMPROVE THE ADMINISTRATION OF PROVISIONAL VOTING
ON ELECTION DAY,

In addition to the recommended improvements to poll worker
ds that

election officials adopt the following procedures to reduce poll

training described above, Ad

Project rec
worker confusion and error on Election Day:

¢ Print and Distribute Multi-Precinct Poll Books: In multi-
preciner polling places, where electronic poll books are
unavailable, clection officials should print and distribure poll
books that list all registered voters assigned to the polling place

and indicate each voter’s correct precinc within the polling place.
Establish a Provisional Ballot Station: Election officials should

IR

a provisional ballot station in each polling place that is

prop
fawful to use provisional ballots;

* The procedures for identifying a voter's correct precinct and
ditecting the voter to that precinct prior to issuing the voter a

provisional ballot;

situared away from the “check-in” location and that is staffed by
a poll worker who has expertise in provisional voting and is
assigned solely to this station. The poll worker should receive

specialized eraining in making sure voters are in the correct
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precingt, assisting voters in casting provisional ballots, and
ensuring that voters correctly complete their provisional ballot
envelopes, This station should have online and/or paper resources
to enable the poll worker to verify voters’ correct voting location,

fuding, minimally, access to the ide voter regi
a countywide voter roster, a street guide with designated precincts,

list,

a list of polling places with assigned precincts, and directions to
those polling places. The station should have a separate hotline,
and the hotline should be staffed by a provisional ballot expert at
the county board of elections. No provisional ballots should be
issued by poll workess at any other station.

V. INCREASE THE SCRUTINY AND TRANSPARENCY QF THE
PROVISIONAL VOTING PROCESS.

In order to ascertain whether the provisional voting process is
working and to be able to identify any gaps in the process,
Advancement Project urges local officials to scrutinize the process
before and after every election:

* Following each election, Jocal election officials should analyze
provisional ballot usage in their jurisdiction by tracking all
provisional votes cast and counted, by precinct, including the
reasons such ballots were cast and counted or rejeceed. They
should identify potential problem areas and use chis analysis to
improve their poll worker training, their notices ro provisional

voters, and their community educarion efforts.

Fach secretary of state should collect this data from local election
officials to assess variances in the casting, counting, and
administration of provisional ballots. The secretary should
publicize this information on histher Web site and further analyze
the need for statewide regulations or directives.

In addition, secretaries of state must enhance their accountability,
and the accountability of local election officials, to the public and the
transparency and credibility of the process by, among other things,

issuing the following directives:

* A directive thar orders local election officials to provide public
access to the name, address, and birth date of each voter who casts
a provisional ballot, and the basis for issuing cach ballot, within
the canvassing period after the election; and

* Adirective to local election officials thar requires the use of specific
and narrew categories to describe reasons for the issuance and/or
rejection of provisional ballots. The “not registered” rejection
category, in particular, should be more specific and indicate
(i} whether the voter at issue has ever been registered anywhere in
the state, (i) whether any previous registration had been cancelled,

and {iii) the date and reason for any previous cancellation.

As noted above, Advancement Project offers these general

4

rec ions for consid

ion by all states as they prepare for
the November 2008 clection. The specific findings and
recommendations for the two states studied for this project (Ohio

and Florida) are set forth below.



-
-

.
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Ohio

In the November 2006 general election, Ohio voters cast 4,186,206
ballots, 127,758 of which were provisional.! Approximately
104,696 of these provisional ballots were counted, and 23,062
(about 18%) were rejected. 2 Over half of the provisional ballots cast
(65,239), and 65% of the rejected ballots (15,0002), were cast in
Cuyzh Franklin, Hamil

M
yahog; Lucas,
counties, counties with substantial populations of voters of color.

y, and Summit

The use of provisional ballots in Ohie, as measured by the percentage
ing. In 2004, p ! ballors
made up 2.7% of the total ballots cast during the general election.

of ballots cast, appears to be i

In the 2006 gencral clection, it was up almost a full percentage point,
to 3.6%." This trend may portend an increase in the use of
provisional ballots in the 2008 general election unless state and tocal
clection officials institute measures to combat the overuse of
provisional ballots.

Tvred

Advancement Project yzed th d

I ballot
envelopes from the 2006 general election in Ohie’s largest county,
Cuvahoga. Ad

of pr

d hundreds of written

instructed these voters te move over one table, to the other side of
the room, or to travel a short distance to another precinct, their
provisional ballats would have been counted. These findings suggest
that Ohio's statutory requirement that poll workers direct voters to
the cotrect precinct is not being enforced, leading to distortion and

overuse of Ohio’s wrong precinct rule,

This research also reveals that poll workers were uncertain about
when to Issuc a provisional ballot. Many did not determine whether
voters were in the correct polling place and did not advise voters on
where or how they could cast a regular ballot. In addition, poll
workers often did not provide sufficient instruction to voters about
how to ensure that their provisional ballot would be counted. In at
least one instance, poll workers used provisional ballots in an
unauthorized way, issuing them to shorten long lines at the polls.
The problems were worsened by the fact that poll workers were
forced to work with inaccurate poll registers. For example, in
Cuyahoga County, several hundred

Tv

d voters i

p were

g Project also
comments from poll workers in Franklin, Hamilton, Lucas, and
Summit counties in the 2006 general election. This analysis reveals
! ballots. For le, out of 35

§
Franklin County precincts, one out of every five ballots cast was a

a staggering overuse of |

provisional baflot, and in 11 precincts, one out of every two ballots
cast was a provisional ballot.

The analysis also shows that Ohio's “wrong” precinct rule, coupled
with apparently incfective directions by poll workers to voters,
resulted in the of th ds of cligible voters.
As discussed below, the envelopes show that the ballots of hundreds

of voters were rejected because the voters were in the “wrong”

1 hi

precinct but the correct polling place, or because they cast their
provisional ballots at a polling location that was less than 2 miles
from their correct polling place. If poll workers had properly

state,oh.us/SO! i y?

prop pped from the statewide voter registration database.
As Ohio prepares for a huge surge in voter turnout in the 2008
general election, it is crucial that its state and county election officials
take immediate steps to minimize unnecessary distribution and
rejection of provisional ballots.

1. PROVISIONAL Vi R AW
Ohio law requires the use of a provisional ballot when (1} a voter
declares s/he is registered, but his’her name does not appear on the
voter roll; {2) an election official “asserts that the individual is not
eligible to vote,”' (3) a voter does not have or does not provide
proper identification; (4) a voter voted by absentee ballou
(5) a voter’s registration notification was returned as undeliverable;

(6) a voter changed his/her address; (7) a vorer changed his/ her

11 8ee

The 2006 Election Administration ant Voting Survey 18 {Dec. 2007),
124

i 1 B5pX
{oiting the Official Results of Yoter Turnout in the November 7, 2006, General Election); U,S. Blection Administration Commission,

13 There are variances in the numbers of rejected provisional biallots reported by the Ohio Secretary of State in its 2007 report to the Election Administration Commission and those

that Suramit and Montgomery counties reportad to the Secretary of State. This report relies upon the
14 Provisional ballots made up 2.7% of the total votes cast in the Novernber 2004 general election. hitp:

counties’ numbers.
state.ch,

{2008). In 2004, approximately 168,642 provisional ballots were cast and approximately 123,548 {77.8%) were counted,
15 42 U.S.C, § 15482 ({2002}, See also OHIO REV. CODE ANN. § 3505.19 (LexisNexis 2007).
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1l lution; o (9) a chall d

In Cuyahoga County provided all of the requested

name; (8) a voter was ch

B

s
ged without
voter's registration status hearing was postponed. ¢

In addition, under OChio law, each county board of elecrions
determines whether to count or reject a provisional ballot cast in its
county.” To determine the validity of a provisional ballot, the board
whether the individual who cast

the provisional ballot is registered and cligible to vote in the

examines its records to d

election.® The board alse examines the information provided by the

voter on histher provisional ballot affirmation statement.’®

P &

information, and Montgemery Councy provided the name and
address of each voter who cast a provisional ballot, the reason(s) for
issuance of the provisional ballot, and, if the ballot was rejected, the
basis for the rejection. Summit County provided the name, but not
the address, of each voter who cast a provisional ballor and the
reasons for rejection of each provisional ballor rejected. Three
counties, Franklin, Hamilton, and Lucas, rcfused to provide this
ing HAVA to preclud
names of provisional voters, the outcome of provisional ballots cast,

information, interp public access to the

and the basis for rejection.??

1. ADVANCEMENT PROIECT’S PUBLIC RECORDS REQUESTS iN

5163 HE Q10’5 PROVISIONAL BALLOTS IN THE 2006 GENERAL
Etecrion
Ad Project submitted public records requests to

Cuyahoga, Franklin, Hamil
counties for the following information: (1) the names of voters who

Lucas, N v, and Summit  Table 1.1 lists the most prevalent reasons for the rejection of

provisional ballots in Ohio’s 2006 general election.
cast provisional ballots in the 2006 general election; (2) for each

voter, whether histher ballot was counted; and (3) if the ballot was

rejected, the basis for rejecting the provisional ballet.

TABLE 1.1 OBIO'S REJECTED PROVISIONAL BALLOTS (20068 GENERAL ELECTION)

Number of
Ballots Rejected

Percentage of
Rejected Provisionat Baliots

Reason for Rejection

Wrong Precinct 10,610 48%
Not Registered 7384 32%
No ID Provided 2,726 11.8%
Other Reasons 1,249 5.4%
ineligible to Vote 459% 2%
Ne Signature 290 1.26%
Missing Ballot 181 8%
Already Voted 183 7%
Total Rejected 23,082 100%

16 OHIO REV. CODE ANN. § 3505.181 (LexisNexis 2007).

17 § 36086.183(D} {requiring “individual's narme and signatura;" but not dats of birth, 10 be included in the written affirmation in order to validate ballof),

18.4d. at (8){1).

194d.

2042 US.C § 15482 (2002). Contrary to this interpretation, HAVA's legisative history makes clear that the intent of HAVA's “free access” provision is to maintain privacy of
voters’ identification numbars, not the names and addresses of voters who cast provisional baliots. interpreting HAVA to permit efection officils to withhold the namas, addrosses,
and/or phone numbers of voters who cast provisional ballots frustrates an |mportam objective of HAVA, whlch is m ansure that provisional baliots are propedy handled, Such an
interpretation also denies voters and voter pmmcnon advocates the ability ta i the of ballots, including whether election officials wrangfhlly
tasusd or rejected certain pravisional baliat

21 Th|s category of rejscted pmvmonwl ballot:. labeled “ineligitde to Vote,” accounted for 459 prowsnond banms rqecled. Some of these ineligible voters may have besn previously

of felony and released. Ohio law raquires the and such vot st re-register upon thair ralease,

OHIO REV, CODE ANN. § 3503.18 {LexsNexis 2007). Abunl public aducation for these vnhrs, many B oﬂendsrs may have been unawase that they were required to re-registar,
As a renul, these individuals would likely be deemed inligitle to vote, and their provisional ballots rejected.
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Under Ohio law, provisional ballots must be cast in the precinct in
which the voter resides.* A provisional ballot cast in the “wrong”
precinct will be rejected.?? In the 2006 general election, Ohio
imaely 10,616 provisi
cast in the “wrong” precinct.2 Advancement Project and many other
voting rights ad interpret HAVA o prohibit the rejection of
a provisional ballot solely on the ground that the voter cast the ballot

rejected app | ballots because they were

in the “wrong” precinct. Unfortunately, litigation brought in 2004
challenging Ohia’s wrong precinct law under HAVA was ultimately
unsuccessful.2? If Ohio had adopted Advancement Project’s position
on provisional ballots cast in the “wrong” precinct, more than 10,000
additional votes would have been counted in the 2006 general

election for these non-precinct-specific offices.

IV. CounTy-Br-COUNTY [DATA AND ANALYSIS
A. CUYAHOGA COUNTY

Cuyahoga County is Ohio’s largest county and includes the states
most

populous
Ameri

city, Cleveland. Cuyahoga County has a large African

1
P P

p ing 28.9% of the county's residents.
Advancement Project obtained and analyzed 7,100 electronic copies
of envelopes from the 11,749 provisional ballots cast in the 2006
general election that were counted and envelopes from 965 of
the 4,168 provisional ballots cast in that election that were
rejected.?  Each envelope listed the voter's name, address, and the
reason(s) the voter was required to cast a provisional ballot. If the

ballot was rejected, a Provisional Ballot Rejection Form was

i h

¢4

d and reviewed (1) C
County's Provisional Ballot summary teport, which included

Advancement Projected also

numbers of provisional ballots cast and cach voter’s name, address,

party affiliation, p and the di of each p ]

ballot cast; and (2) the electronic Master Survey List provided by the
Ohio Secretary of Srate’s office to the U.S. Election Assistance
Commission (“EAC”) in 2007, which included statistics on the
number of provisional ballots cast and counted in the 2006 general
election in each of Ohio’s counties.

In the 2006 general election, Cuyahoga County voters cast 15,917
provisional ballots, the second largest number of provisional ballots
cast among the state’s 88 counties, Ohio’s law requiring voters who
have moved within a county to vote by provisional ballot may partially
explain the county’s high usage of provisional ballots. A toral of 108
of the 11,749 envelopes of provisional batlots that were counted by
Cuyahoga County indicate that ar least 2,062 {(approximately 30%)
were cast because the voter had changed histher address.

1. The Issuance of Provisional Ballots

For this study, Advancement Project reviewed 7,100 of the 11,749
envelopes of provisional ballots counted by Cuyahoga County. This
review revealed that 2,180 (30%) of these provisional ballots were
issued because the voter had moved. A total of 791 {11%) of the
accepted provisional ballots were distributed because the vorer's
name did not appear on the precinct list at the voter’s precinct. But
election officials subsequently concluded that these voters were

registered and had cast their ballots in the correct precincts and,

FTEgRS

attached o the p | ballot envelope that indicated the reason

P

for rejection.

d their provisional ballots. This data suggests

B

that the precincr voter lists may be inaccurate. Finally, at least 160

22866 § 3503.01 flisting qualifications required t register to vote; & vater may vote in &ll slections in the pracinct where the voter resides); see slso § 3505,181
{providing sfigibility for casting provisionsf ballots, indluding when a voter's name does not appear on the precinct list or the election official asserts the voter is not efigible ta vote):
see wisc § 3505182 {voter must be a registered voter in the jurisdiction in which ahe casts a provisions ballat),

234

2442 S.C. § 15482 (2002). HAVA requires mevely that votes cast in the correct “jurisdiction” be counied. Ohio law namowly interprts correct “jurisdiction” to mean precinct.
This narrow interpratation was codified in 2006 undsr House Biif 8. Am. Sub. H.B.3 (2008).

28 Sandusky County Dem. Party v. Blackwell, 387 F.3d 566, 578 (6th Cir. 2004} {reversing District Court's hoiding that HAVA requires provisional ballots cast out of precinct to be
counted), The caas chsllanged, in part, an Ohio directive that prohibited the counting of provisional balfota cast outsitle of the voter's precinct. In Sandusky, the court enjoined the
Secretary from enforcing the diractive, but on appeal, the Sixth Circuit ceversed that rufing, Sandusky, 387 F.36 at 578,

26 wow.tactinder.census.gov. Sourca: 2005 Amencan Community Survay Data Highlights,

271n response to Advancement Projact’s public recards request, Cuyahoga County reported that it had misplaced provisional ballot envelopas for 3,100 of its 4,168 provisional ballots.

28 Under Chio iaw, & voter who has maved 1o a iew precinct and has not submitted a change of address form to the election board before Elaction Day must complete & changs of
addrass form at his/her new precinct and vote by provisional balfot. OHIO REV. CODE ANN, § 3503.18 {LexisNexis 2007). The voter must also provide identification “in the form
of & current and valid photo identification, a military identification that shows the voter’s name and current address, or a copy of & current utiity bill, bank statement, govemment
chack, paycheck, or other goverament document, and complate an affrmation. Id. al § 3503.14. Volsrs without the propar identification are permitted to sign a 10-7 form attesting
that they do not have proper identification. fd. at § 3503.16 (B)(1}{2{b-d). The volsr may provide additional supporting documentation for review during the 10-day pesiod follow-

ing the alection, during which time the board of elactions attempts to verify the information.
will count the provisional baliot if the voter cast the baliot in the corvect precinct. See § 3505.181(B){8)a}i-iib)

ballots during the 10-day period after the slection),

i the information can be verified, barring any other deficiency with the ballot, the board
for voters who cast s baiiats to cure their
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of the provisional ballot envelopes were not marked with any reason
Withour this

{1

as 1o why poll workers had issued the ballot.

information, it is i ible for vorer ad whether

to

issuance of those provisional ballots was lawful.
2. Provisional Ballots Rejected

Of the 11,749 provisional ballots submitted, almost half (4,168)
were rejected. As reflected in Table 1.2, the top two reasons for the
rejection of provisional ballots were that the voter cast the ballot in
“wrong” precinct (2,541) or was not registered (1,282).

2. “Wrong” Precinct Errors

Provisional ballots cast by voters in the “wrong” precinct account for
2,541 (61%) of the rejected provisional ballets in Cuyahoga County.
Cuyahoga County provided Advancement Project with copies of the
envelopes for 985 of the 4,168 provisional ballots rejected.
Advancement Project’s review of those envelopes reveals that of the
204 provisional ballots rejected for “wrong” precinct, 70 were cast by
votets who were actually in the correct polling place but the “wrong”
precinct, and 62 were cast by voters who were less than 2 miles from

their correct precinct. In many instances, if poll workers had

properdy instructed these voters to move over one table or to the

other side of the room, or to travel a short distance to another

precinct, the voters' provisional ballots would have been counted.

For example:

* Avoter in Cleveland voted at precinct SM, but the voter’s correct

precinct was SL, which was less than 2 minutes (84 miles) away.

* A voter in Beechwood voted at precinct B0L, but her correct
precinct was $OM, which was in the same building, Hampton
Recreation Center.

« Avoter in Lakewood voted at precinct 4F, but his cotreet precinct

was 3L, which was less than 2 minutes (.55 miles) away.

* A voter in Strongsville voted in precinct 2N, but the voter's correct
precinct was 2M, which was in the same building, Olive Bedford
Allen Elementary School.

b. Software Glitches in the Voter Registration Database

According to the county’s data, 1,282 (31%) of all rejected ballots
wete sejected because the voter was deemed “not registered.” Of the
985 ! d, apy ly 600 (more than 60%) were
rejected because the voter was “not registered.”® Of those 600

4

Pes P

envelopes, 185 envelopes indicated that the voter was issued a

TABLE 1.2 CUYAHOGA COUNTY'S REJECTED PROVISIONAL BALLOTS (2006 GENERAL ELECTIONS)

Number of Percentage of Percentage of Ohic’s

Reason for Rejection Ballots Rejected Rejected Batlfots Rejected Provisional Ballots
Wrong Precinct 2,641 81% 11.1%
Not Registered 1,282 30.7% 5.5%
Missing D 189 4.3% B82%
Missing Information 108 2.5% 45%
No Signature 44 1% .19%
Voted Other Means -] 21% 04%
Total Rejected 4,168 100% 18.1%

819 of the ballot: with tha envelapes Advancemant Project recaived wers refectad because the voter was "ot registersd™while only 31% of Cuyahoga's re-

jected provisiona! ballots overall wara in that category-it appears that the envelopes Advancement Praject received do not represent a randon sample of the rejected provisionsl baliots,
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provisional ballot because of a change of address, while the g

415 were issued because the voter's “name should appear on the
official precinct list but does not.”

Unfortunately, the envelopes shed no additional light on why so
many voters who believed they were registered did not appear on
the voter rolls. After one voter in Lyndhurst, Ohio, learned that his
name did not appear on the precinct list, the voter wrote on his
provisional, “I want this explained!” This voter went to the polls
expecting to vote, only to learn that his name did not appear on
the rolls.®

After the May 2006 primary election, the Cuyahoga County Board

3 d
P

of Elections formed an d

panel 1o a

comprehensive review of the county’s election systems and to make

d 3t In July 2006, this three-
person panel, the Cuyahoga County Election Review Panel
(“CERP"), produced a report that identified problems in the 2006
election. The report identifies software problems with the county

ions for imp

voter registration darabase. The Review Panel concluded: “The
DIMSnet vorer

Yundred

system has d

gi d or displaced several

d voters.”3 C

PP

1y, any of these individuals

who tried to vote in 2006 did not appear on the precinct rolls and
would have been issued provisional ballots that were not counted
because election officials could not confirm their registraion.®

that this datab

There is no ind blem has been c d

Provisional Ballot Envelop

A third reason for rejection of p

isional ballots in Cuyahog;
County was incomplete information on the provisional ballot
I ballot envelop iewed
at least ten provisional ballots were rejected due to missing birth

lope. In the sampling of p

dates and/or signatures. Review by a poll worker to ensure thar the

pes were would have avoided the rejection of

these ballots.
B. FRANKLIN COUNTY

Franklin is Ohio’s second largest county and includes the states
capitol and the state’s second lasgest city, Columbus. Franklin
County has a large African American population, representing

19.8% of the county’s population.”

I dsh

Ad Project d and analyzed an Excel sp
from the Franklin Councy Board of Elections for the 2006 general
election that includes the number of provisional ballots cast in each
precinct in the county and the percentage of provisional ballots cast
in each precinct as a percentage of all ballots cast. Additionally,

brained and analyzed approximately 542
pages of poll worker comments from Franklin County. Further, in

Advancement Project

conjunction with the dara provided by the Board of Elections,
Ad Project 1 the el ic Master Survey List that
the Ohio Secretary of State submitted to the EAC in 2007, which
included the number of provisional ballots cast and counted in the
Finally,

Advancement Project reviewed a report of calls from voters to an

2006 general election in each of Ohio’s counties.

election protection hetline calied the Electronic Incident Reporting
Service ("EIRS").

1. The Issuance of Provision Ballots

Voters in Franklin County cast more provisional ballots in the
2006 gencral election than any county in Ohio: Of the 385,863
votes cast, 20,322 (over 5%) were provisional ballots. In other
words, nearly one of every nineteen votes cast in the county was a

provisional ballow.

30 Protessar Candice Hoke, Dirsctar of the Center for Election Integrity at Cleveland State Univarsity, reparts that a Cuyahoga Caunty election official who handies vater registrations.
stated that “a major, if not exclusive reason for the lost voter records liss in the ‘merge records’ function of the DIMS registration software” Candice Hoke, Erroneous Voter
Ragistration Delstions (fan, 2007); Candice Hoke, Monitor Report: Possible Legal Noncompliance in the November 2006 Election, 2 Uan, 8, 2007} {a lost voter registration
record *nat only means that the voter is not permitted to vote but also that the recorded voting history is defated and unrecoverable”).

31 Sea www.cuyahogavoting.org for background an the panel,

32 Cuyahoga County Election Review Panel, Final Regart, July 30, 2008, http:/iwww.cuyahogavoting.org/CERP_Finel_Report_20080720.pdf

33 1d. at 30-34.

34 Under Ohio law, election officials must reject a provisional ballot if it envelope is incomplete, See OHIO REV. CODE ANN. § 3505.183 {LexisNexis 2007} {sats forth information
required io be completed on an affirmation statement on a provisional batiot if the ballot is to be considered valid and counted, incluging the voter's name and signature, an affirmation

that that voter is registered to vote in the j where the py

elactions during the 10 days after the elaction in which the ballot was cast).

35 www.iactfinder.census.gov, Source: 2005 American Community Survey Data Highlights.

ballot is cast and is an eligible votar, and any additional information provided by the voter fo the board of
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The county’s spreadsheet, entitled “2006 General Election
Provisional Ballot Applications by Precinct,”® shows that in thirty-
five precincts in Franklin County, 20% of the total ballots cast were
provisional ballots. In eleven other precincts, provisional baliots were
50% of the total ballots cast.

2. Provisional Ballots Rejected

As reflected in Table 1.3, the most common reasons provisional
ballots were rejected in Franklin County were that voters cast ballots
in the “wrong” precincts (1,801) or that voters were purportedly not
registered (684).

a. “Wrong” Precinct Ervors

Poll worker comments reveal that poll workers may have contribured
€6 votets' casting provisional ballots in the “wrong” precincts. Inat
feast three separate instances, poll workers sent a voter to several
different precinces before the voter insisted on casting a provisional
ballor. For example, poll workers directed two Columbus votess,
whose addresses were located in Ward 34, Precinet C, to Ward 68,
Precinct C {68-C), after other poll workers had directed them to
three different precincts. In the report, a poll worker wrote: “They

[the vorers] said, ‘they weren't going any further”” The polt worker
contacted the Board of Elections and was told “to vote them
provisionally in 68-C.” The poll worker noted the vorer was
“adamant abour gerting her vote counted.” This ballot must have
been rejected since it was cast in the “wrong” precinct; however,
without access to the mames of provisional varers and their
provisional ballot envelopes, Advancement Project was unable o

ascertain the disposition of ballots.

The plight of Tracy Banner, a Franklin County voter who had moved
shortly before Election Day, further illustrates how poll worker error
contributed to the casting of provisional ballots in the “wrong”
precinct.” On Election Day, Ms. Banner appeared at her polling
place at the Innis Elementary School in Columbus, Ohio. After Ms.
Banner waited in linc for over one hour, a poll worker told her that
she would be required to cast a provisional ballor. When Ms. Banner
asked for an explanation, the poll worker attempred to call che
Franklin County Board of Elections for 45 minutes. Finally, the poll
worker told Ms. Banner that since she had moved, she should vote
at her new polling place. In response, Ms. Banner explained that
she had completed a “change of address” at a public library in
September 2006, but had not received any notification of a new
polling place, so she had returned to her former polling place.

TABLE 1.3 FRANKLIN COUNTY’S REJIECTED PROVISIONAL BALLOTS (2006 GENERAL ELECTION)

Number of

Reason {for Rejection Baltots Rejected

Percentage of Ohio's
Rejected Provisional Ballots

Percentage of
Rejected Baltots

Not Registered 684 26% 8%
Voted Other Means 63 2.4% 27%
Wrong Precinct 1,801 89% 8%
Missing Information 55 2% .24%
No Signature ] 34% 04%
Total Rejected 2,612 100% 1%

287This document is focated at hit://www.co.frankdin.ch.usfbae (2007).

37 Advancement Project fearned about Ms. Banner's experience during a anversation with Ms, Banner after the election.
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At the poll worker's dircction, Ms. Banner drove 1o her new polling
place in Blacklick, Ohio. There, she provided as identification her
Ohio driver's license with her former uddress.? Ms. Banner was not
offered a change of address form by the poll workers.” Instead, poll
workers instructed Ms. Banner to cast a provisional ballor. Ms.
Banner provided her new and former address on the provisional
ballot envelope. After Election Day, Ms. Banner called the Board of
Elections to determine whether her provisional ballot had been

counted. She learned thar it had not @
b. Incomplese/Inaccurate Voter Rolls

Franklin County voters cast 684 provisional ballots that were rejected
because the voter was “not registered,” which accounts for 26% of
the provisional ballots that the county rejected in the 2006 general
election. In light of the limited data Franklin County produced, it
is difficult to ascertain whether these voters were in fact unregistered.
Limited anecdotal evidence suggests that some voters who had
participated in elections for many years were dropped off the voter

rolls without explanation. In at least one instance, an d

cast the provisional ballot from the voter's signature, likely resulting
in the rejecrion of those ballots.

d. Other Flaws in Election Administration

Data revealed other flaws in the administration of the 2006 election
in chese counties that may have resulted in the rejection of otherwise

valid provisional ballots.

Precinct registers may have been inaccurate. In at least one instance,
a long-time voter whose precinct had been moved was issued a
provisional ballot because his name did not appear on the new
precinct’s register. Ed Willis, a retired principal of Columbus’ East
High School, had voted with his wife in the same precinct in
Franklin County for over 20 years. Prior to the 2006 general
election, the Willises' precinct was moved. On Election Day, Mr.
Willis's name did not appear on the voter rolls at his new polling
place. As a result, poll workers concluded that he was “not
registered” and required him to vote by provisional ballot. Mr.

p ed

poll worker recognized voters in her precinct who had vored for
many years but did not appear on the voter rolls and were forced to
cast provisional ballots that were not counted !

Py

! Ballot Envele

{2

Franklin County poll worker comments suggest that poll workers
did not take adequate steps to ensure that voters clearly printed and
signed their names on their provisional ballot envelopes. Poll

workers cited at least 45 instances of voters having failed to 1

Williss provisi

he voted in the correct precinct and that his name was erroneously

! ballot was counted, thereby demonstrating that

omitted from the precinct register.

A3 .

In addition, poll worker ¢ ! ballots cast

le
in Frankdin County show that many poll workers did not provide vorers

with instructions on how to cure problems with cheir provisional ballots
to guarantee that their ballots would count* or how to determine
whether their hallots were counted.* After Franklin County refused to

provide Advancement Project with the names and addresses of voters

5
P

! ballot envel
poll workers were often unable to discern the name of the voter who

api pe or 1o it legibly.%2 As a result,

who cast p | ballots in the 2006 general clection, Advancement
Project atrempted to identify such voters on its own. These names were

compiled by obtaining a list of voters who cast ballots in precincts

38 0HIO REV. CODE ANN. § 3503.18(B)(1) {LexisNaxis 2007). An Ohio driver's licerse with a former address is considered a current and valid form of photo identification for

voting purposas.

39 Sse id. {indicating & voter may file & changs of address form on the day of the lection, at the pracinet in which the voter resides),

401 the summer of 2007, Ma. Banner contacted the Frankiin County Board of Elactions 10 ask whether her provisional ballot cast in 2008 had been counted; she was informad that # was
not caunted. Ms. Banner subsequently received comespondence from the Board thet confirmed her change of address and identified her new polling focation. In the 2007 election,
WMs. Banner appeared at her new pofling focation, as instructed, but was sgain required without explanation to cast a provisional baflot. This peovisional ballot was reportedly counted,

4t 2008 Elactronic Incident Reporting Service {unpublishad report of phone calls on Election Day to an election protection hofiing),

42 For example, in Dublin, Ohio, Ward 84 - Precinct B, a poll worker noted that a voter “did mot print his name on the provlisianal] baliot - cannot read his written signature!

43 Poll workers in Franklin County record problams on the *Record Precinet Problems & Corrections Below™ forms.

44§ 3505.181. During the 10-day period shter an elaction, provisional votars who did not provide identification, did not provide the last four digits of their social security umbers, did
not complate the effination statement, or were not chalienged at the polis ars required to provide additional information ta the board of efections to enable the board to determine the

voler's sl

lity to vote.

451n a pracinct in Columbus, Ward 11, poll workers noted that they were confusad about the “yeliow copy™ and did not giva the copy to five provisional voters. The *yeliow copy”
provides information to voters on how to cure their provisional ballot to ensure that it will be counted, It also hefps voters determine whether the baliot waa counted or rejectad,

and if rejectad, the reason for tha rejection. See

Columbus, Ward 11; see sleo

Columbus, Pracinct 138 {poll worker noted she had inedventently placed the “yellow copy” in the foider rather than giving it to the voter); Record Pracinct Problems & Cotrsctions
Balow, Columbus, Ward 17, Precinct E {poll workers retained the “yeliow copy” rather than giving it 1o voters
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wherein provisional ballots comprised 50% or more of all ballots cast.
From that list of vorers, Advancement Project reviewed the county vater
rolls, which include a voter's voting history, to identify voters whao cast

1. The Issuance of Provisional Ballots

Lucas County poll worker comments reveal that poll workers

provisional ballots. After identifying these vorers, Ad Project

jately issue ots to several voters in response
priatel d pi f balh al

sent letters to aver 380 voters and, to date, has received 38 responses.

Of these 38 responses, 23 voters reported they had not received

PP
to generic Election Day problems. In at least onc instance, election

officials directed poll wotkers to issue provisional ballots to help
1

information on how to “cure” their p | ballot to g

that it would be counted or how to determine whether their
provisional ballot was counted. For example, Franklin County voters
Ariel King and Meesha Sparrow both reported that when they
appeared at the polls on Election Day, their names did not appear on
the voter rolls. Poll workers required them to vote by provisional
ballots, but failed to provide them with information about how to
cure their ballots or determine whether their ballots were counted.

C. LUCAS COUNTY

Luscas County is the least populous of the four Ohio counties in this
report. lts largest city is Toledo. The couney’s African American
community is the largest minority group and represents 17.7% of

the county’s population. %

In response to Advancement Project’s public records request, the
Lucas County Boasd of Elections produced two pages of polt worker
logs of Election Day complaints and a toral of five pages of poll
worker comments from four precincts in Toledo and one precincr in
Otutawa Hills. Advancement Project reviewed and analyzed those
documents, as well as the electronic Master Survey List that the Ohio
Secretary of State submitted to the EAC in 2007, which included the
numbers of provisional ballots cast and counted in the 2006 general
clection in each of Ohio’s counties. Lucas County did not produce
a spreadsheet of provisional ballots cast by precinct or copies of

provisional ballot envelopes.

48/d.

long lines at the polls. At Toledo Precinct 6B Friendship
Baptist Church, there were long lines of voters from approximately

2:30 p.m. until the polls closed at 7:30 p.m. Poll workers received

5 1

from an

official to issue provisional batlots
to reduce the long lines and subsequently issued provisional ballots
to several voters. Nothing in the Ohio election code permits issuance

of provisional ballots under such circumstances.¥?
2. Provisional Ballots Rejected

Lucas County voters cast 4,910 provisional ballots, of which 3,531
were counted. As reflected in Table 1.4, the two primary reasons for
rejecting provisional ballots in Lucas County were that voters cast the

ballot in the “wrong” precinct (489) or were not registered (475).
D. SUMMIT COUNTY

Summiz Counrty’s largest city is Akron. Summit County’s African
American community is the county’s lazgest minerity population,
representing 13.9% of the county’s population. Although Summit
County voters cast the fewest provisional ballots (4,891) of the four
Ohio counties in this report, it had the highest rejection rate, 1,523
(31%) provisional ballots.

The Summit County Board of Elections provided Advancement
Project with a report and addendum that included the name of cach
voter who cast a provisional ballot, the precinct in which the ballot
was cast, and the disposition of the ballot. The report did not include

47 See OBIQ REV, CODE ANN, § 3508,181 (LexisNaxis 2007) {identifying circumstances under which a voter must cast a provisionsl ballo, i.e., name does not appesr on the voter

olls, does not have or fails 1o provide proper identification, voted by absentee baliot,

rotuened

water, or chaflenged voter whose hearing has been postponed),

changs of address, change of name, chellenged
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Additionall

the addresses of voters who cast a p ! ballot.
Advancement Project received and reviewed 315 Booth Worker Memo
Sheets from the Summit County Board. Booth Worker Memo Sheets
are forms that poll workers use to report their complaints or concerns
on Election Day. Finally, Advancement Project reviewed the electronic
Master Survey List that the Ohio Secretary of State submitted to the
EAC in 2007, which included the number of provisional ballots cast
and counted in the 2006 gencral election in each of Ohio’s counties.

As Table 1.5 reflects, and consistent with the other three counties
identified in this repors, the top two reasons for rejecring provisional
ballots in Summit County were that the voter cast the ballot in the

“wrong” precinet {(601) or was “not registered” (278). Additionally,
Summit County rejected 128 provisional ballots on the ground that
the voter was “ineligible to vote.” Summit County was the only
county of the four Ohio counties profiled in this report that
employed this basis for rejection of a provisional ballot.

The Summit County Booth Worker Memo shows that in 29
precincts, most of which are in Akron, poll workers failed to
administer provisional ballots properly.® For example, one poll
worker reportedly directed voters to the wrong precinct: A poll
worker wrote that in Akron Precinct 3B, “three voters were told 0

vote provisional in SA bur should have voted in precinct 3B.

TABLE 1.4 LUCAS COUNTY'S REJECTED PROVISIONAL BALLOTS (2006 GENERAL ELECTION)

Number of Percentage of Percentage of Ohio's
Reason tor Rejection Ballots Rejected Rejected Ballots Rejected Provisional Batiols
Wrong Precinct 489 35% 2.1%
Not Registered 475 34% 2%
Missing ID 330 24% 1.4%
Missing Information 58 4% .25%
Voted Other Means 21 1.5% 1%
No Signature 8 ,43% 02%
Total Rejected 1,379 100% 8%

TABLE 1.5 SUMMIT COUNTY'S REJECTED PROVISIONAL BALLOTS (2006 GENERAL ELECTION)

Number of Percentage of Percentage of Ohio’s
Reason for Rejection Baliots Rejected Rejected Ballots Rejected Provisional Batiots

Wrong Precinet 601 39% 2.6%
Not Registered 278 18% 01%
Missing ID 349 23% 5%

Voted Other Means 161 10% .85%
Ineligible to Vote 128 8% 55%
No Signature 16 1% .06%
Total Rejected 1,523 100% 5.37%

484 poll worker in Akron Pracinct 88 reparted, “foo many provisional ballots, too many voids, t00 many vaters and baflots all messed up?
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The provisional envelopes were placed in 5SA." Assuming that the
poll worker was correct that these voters should have cast their ballots
in Precinct 3B, rather than 5A, their ballots would have been rejected

for having been cast in the “wrong” precinct.

In other instances, workers neglected to provide voters who cast
provisional ballots with information on how to cure the problems
with their provisional ballots in order to guarantee that their ballots
would count, or how to determine whether their ballots were
counted. For example, one poll worker reportedly failed to provide
a voter who was given a provisional ballot because of a lack of
identification a notice explaining that the voter should return to the
Board of Elcctions with identification within 10 days to ensure that
her provisional ballot would be counted.

4

s The Ohio Secretary of State should issue a statewide directive
clarifying that current Ohio law creates an affirmative duty
binding clection officials to direct voters to the correct precinct
and ordering county boards of election to count provisional ballots
that are cast in the "wrong” precinct unless the voter was directed

by election workers to the correct precinct and refused o go.

IMPROVE THE FORMAT OF THE PROVISIONAL
BALLOT ENVELOPE AND REQUIRE POLL WORKERS
TO REVIEW PROVISIONAL BALLOT ENVELOPES
FOR COMPLETENESS BEFORE THE VOTER LEAVES
THE POLLING LOCATION.

®

The Secretary of State should redesign the provisional ballot
envelope to place a burden on poll workers to direct voters to the

Finally, at least one comment suggests that poll workers g
provisional ballots. In Cuyahoga Falls, Precinet 3G, 2 poll worker
reported that a provisional ballot might have been lost because the
precinct was very busy and the voter may not have placed the
provisional ballot in the ballot bex.

V. RECOMMENDATIONS FOR OHIO

Based on the data on and analysis of the use of provisional ballots in
Ohio in the 2006 genetal election, Ad:
that Chio elected officials, county election officials, poll workers,

A

Project

voter protection advocates, and voters take the following steps to

minimize the unnecessary use and rejection of provisional ballots,
A. ELIMINATE THE “WRONG" PRECINCT RULE.
¢ The state legislacure should amend the election code to require

that provisional ballots cast by voters at any precinct in the county
be counted for all elecrions in which the vorer is eligible o vote.

496§ 3505.18H{CN1).
50§ 3506.163,

20

correct p , in < with state law.* In particular,
both the vorer and the poll worker should be required to initial the
ballot to indicate that a poll worker informed the voter of histher
correct precinct. Absent both sets of initials, county elecrion

officials should count the ballot.
Pofl workers should check each provisional ballot envelope,

especially for signature and date of birth, to ensure that ir is
complete, prior to the voter’s leaving the polls.

The Secretary of State should issue a directive to all county boards
of election thar they should not reject a provisional ballor solely
because the voter has nat included his/her birth date on the
provisional ballot envelope, Ohio law does not require the
rejection of 2 provisional ballor for lack of the voter's birth date on

the ballot eavelope.s
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C. EMPHASIZE THAT PROVISIONAL BALLOTS
SHOULD BE USED AS A LAST RESORT.

* Election officials should train poll workers on the limited
citcumstances under which it is appropriate and lawful under state
law to distribute provisional ballots,

« Election officials should train poll workers on their duty to direct
voters to the correct precinet.

* Election officials should take steps to ensure that voters who cast
provisional ballots reccive information from poll workers on how
to cure deficiencies with their provisional ballot during the 10-
day period after the election to guarantee that their ballot will
count. They should also be informed about how to contact local
boards of elections to determine whether their ballor was counted

or rejected, and, if rejected, the reason(s) for the rejection.

D. ESTABLISH A PROVISIONAL VOTING STATION IN
EACH POLLING PLACE.

* Election officials should establish a provisional ballot station in
each polling place that is situated away from the “check-in”

location and that is staffed by a poll worker who has expertise in

p | voting and is assigned solely to this station. The poll
worker should reccive specialized training in making sure voters
are in the correct precinet, assisting voters in casting provisional
ballots, and ensuring that voters correctly complete their
provisional ballot envelopes. This station should have online
and/or paper resotrces to enable the poll worker to verify voters'
correct voting location, including, minimally, access to the
statewide voter registration list, a countywide voter roster, a street
guide with designated precincts, a list of polling places with
assigned precincts, and directions to those polling places. The
station should have a separate hotline, and the hotline should be

staffed by a provisional ballot expert at the county board of

21

elections. No provisional ballots should be issued by poll workers

at any other station.

E. DISTRIBUTE AN ADEQUATE SUPPLY OF “CHANGE
OF ADDRESS™ AND “CHANGE OF NAME” FORMS
AND VOTER REGISTRATION APPLICATIONS TO
POLLING LOCATIONS.

¢ Election officials should ensure thar all polling places have
adequate quantities of “change of address” and “change of name”
forms available on Election Day. Election officials should train
poll workers to offer the forms to voters whose names do not
appear on the precinct list and who indicate that they have moved

or changed their name.

.

Polt workers should be trained to instruct any voter whose
eligibility is in question to complete a voter registration
application at the polling place to guarantee that sfhe will become

registered to vote for furure elections.

E PRINT AND DISTRIBUTE MULTI-PRECINCT POLL
BOOKS.

* In multi-precinct polling places, where electronic poll books
are unavailable, election officials should print and distribute
poll books to each polling place chat lise all registered voters
assigned to that polling place and indicate each voter’s correct

precinct.

G. IMPROVE YOTER EDUCATION CONCERNING
PROVISIONAL BALLOTS.

¢ Urge Voters to Confinm Their Precinct and Polling Location
Before Election Day: Voters should be encouraged to call their
county elections office or check the county board of elections’ or
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Secretary of State’s Web site a week before Election Day to confirm
the location of their precinct.

Educate Voters that Provisional Ballots Should Be Used Only As
a Last Resor: Voters should be instructed to cast a provisional
ballot only as a last resort and, where such voting is necessary, to
confirm that sthe is in the correct precinct.

Educate Voters about Their Right to Request a2 Change of
Address/Change of Name Form: Voters should be informed
abour their right to request a “change of address” or “change of
name” form at their precinct on Election Day. Voters who have
moved to an address that is served by a new precinct without
having updated their registration must vote in their new precinct,
submit a change of address form, and cast a provisional ballot.
Instruct Voters to Provide Missing Information within 10 Days:
Vaters who cast a provisional balfot should be given written and
oral notice at the polls advising them co provide any missing
information necessary to cure their ballor to their board of
elections within the 10-day period after the clection in order to
guarantee that the ballot will be counred. On and immediately
after Election Day, election officials should issuc public service

announcements with these instructions.
d:

H. INCREASE THE TRANSPARENCY OF THE
ADMINISTRATION OF PROVISIONAL BALLOTS,

* The Secretary of State should issue a statewide directive ordering
county boards of election to provide public access 1o the name,
address, and birth date of each voter who casts a provisional ballor,
and the basis for issuing those ballots, within the 10-day period
after the election, to promote transparency and advocacy on behalf
of vorers who cast provisional ballots.

* Flection officials should require poll workers to complere
comment sheets or otherwise communicate their comments about
problems and concerns on Election Day in written form. Election
officials should use these comments to revise policies and poli
worker training and should produce them in response 1o public

records requests.

1. CONDUCT RIGOROUS ANALYSIS OF THE
PROVISIONAL BALLOT USAGE.

* Following each election, local election officials should analyze
provisional ballot usage in their jutisdiction by tacking all

Notify by Mail Voters Whose Py | Ballot Was Rej
Election officials should mail all voters whose provisional ballots
are rejected a letter stating the rcason for rejection and steps the
voter should take to ensure that s/he will be permitted to vore by
regular ballot in subsequent elections.

Inform Individuals with Felony Convictions that they Must
Re-Register to Vote upon Release from Incarceration: Election
officials and the Department of Probation and Parole should
inform individuals with felony convictions that they must re-
register to vote upon release from incarceration. The Department
of Probation and Parole should provide voter registration

"
PP

Fvicdiral

to these i s upon their release.
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provisional votes cast and counted, by precinct, with the reasons
such ballots were cast and counted or rejected.  They should
identify potential problem areas and use this analysis to improve
their poll worker training, their notices to provisional voters, and
their community education efforts.

¢ The Secretary of State should collect this data from local election
officials to assess variances in the administration and counting of
provisional ballots, The Secretary of State should publicize this
information on his/her website and further analyze the need for
statewide regulations or directives.
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Florida

In Florida’s 2006 general election, 14,550 provisional ballots were
cast, 3,857 (almost 27%) of which were rejected.® Advancement
Project reviewed the rejection numbsers for cach county, as set forth
below in Table 2.1.5

Ad

A Project also d

d

and analyzed copies of th
of envelopes of provisional ballots cast in that election in several of
Florida’s largest countics. The envelopes include a list of possible
reasons for issuing the provisional ballor, the voter's affirmation, and
the information thar the supervisor is to verify. The analysis reveals
both an overuse of provisional ballots and the imposition of rigid
rules unconnected to a voter's chgxbxhty This data highlights not

h

only the obstacles o d to vote in Florida, but

B 168

also the fact that those who manage to become registered may be
disenfranchised by complex rules relared to provisional ballots thar
often seem to confuse poll workers 5

Under Florida law, a provisional ballor cast in the “wrong” precinet
must be rejecred. The ballot envelopes that Advancement Project
examined show that this law is misguided and fundamentally unfair,
disenfranchising voters through no fault of their own. As discussed

below, election officials or poll workers often did not provide voters

with accurate information, or any information whatsoever, about
the location of the voter's precinct.  Poll workers appeared ill
cquipped-lacking in training, resources, and an understanding of the
rules related to voters who move-to provide voters with accurate

information about their correct precincts.

Another major reason for the rejection of provisional ballots was that
the voters were purportedly “unregistered.” Though the records on
the whole do not shed light on whether these voters had
unsuccessfully atrempted to register, or had been purged from the
rolls, the records show that some voters were prevented from
registering duc to Florida's onerous “no match, no vote” statute.
Additionally, a number of voters noted on their provisional ballot
envelopes that they had registered to vore at 2 state motor vehicles
office but were not, according to election officials, “registered voters,”
demonstrating a possible failure in the registration process that
merits further investigation.

Finally, the envelopes suggest overuse of provisional ballots. In particular,
poll workers may have issued provisional ballots based on an indication
that the voter had requested an absentee ballor without attempring to
determine whether the voter had voted by absentee ballot.

TABLE 2.1 FLORIDA'S REJECTED PROVISIONAL BALLOTS (2006 GENERAL ELECTION)

Total Provisional Provisional Percent Provisional
Location Ballots Cast Batlots Counted Counted Ballots Rejected Percent Rejected
Statewide 14,550 10,683 73.5% 3,857 28.5%
Broward 1,533 958 62% 575 38%
Duval 1,176 861 73% 316 27%
Hillsborough 1,671 1,337 80% 334 20%
Miami Dade 328 170 51.7% 158 48.3%
Orange 623 3861 58% 282 42%
Palm Beach 1,805 1,425 79% 380 21%

51 The 2006 Election Administration and Voting Survey, U.S, Election Administration Commission, Dec. 2007, at 43,

652Tabde 2.1 reflacts the number of voters who cast provisional bellots in the 2008 general slection, and the number of counted and rejectad provisional balliots statewide and in
Broward, Duval, Hillsborough, Miami-Dade, Orange, and Palm Baach counties, as reported by the Secretary of State and those countiea. When a county produced mors than one
set of records and those records contained inconsintent data, Advancement Project relied upon the mare deteiled records.

B3 A federal district court recently rejected Advancement Project’s challonge o a Florida statute that prohibits the to voter submitted
within the specifiad dsadline after the registrar closad the books. See Digz v. Cobb, 475 F, Supp. 20 1270 (S.D. Fa 2007) Advancsment Projeci, the Brannan Canter for Justice
at NYU School of Law, and Project Vote are currently challenging a Honda statute lhat requires tha fast four digits of & social security number or a driver's license number, or that
the nonexistence of thase numbers, be verified by the state as a o fon. Fla. State Conte NAACP v. Browning, No, 07-402 (N.D. Ra. 2007).

54 For sxample, a voter'a provisional baliot cast in a precinct in which sthe does not reside will not be counted. FLA. STAT, § 101,048(2) (2007). A voter who moves after s/he has
registered may cast a regular ballot in the precinct in which sfe resides provided the voter complates an atfimation and the poll worker verifies histher registration end efigitility,

§ 101.045. A voter who raguests an absantas baffot but then wishes ta vote in person may cast a regular baliot i s/he either returns the ballat or if the poll worker confirms that
the absantee ballat has not been recsived by the supenvisor. A provisional baliot should only be issued if the poll worker cannot determine whether the supervisor has raceived
the voter's absentae baliot or if the polt worker canfirms that the supervisor has received i but the votsr maintains thal s/he did not return the absentes baliot. § 101.88{1)-(3).

23
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As Florida prepares for a surge in voter registrations and voter
rurnout this year, state and county election officials should take
immediate steps to ensure that all eligible applicants whe submit
complete registration applications are promptly added o the rolls.
As to appli whose appl plete, officials should

timely notify che applicants of the deficiency, as required under state

are in

and federal faw. In preparation for Election Day, officials should
provide comprehensive training to poll workers on the appropriate
circumstances under which to distribute provisional ballots to vaters,
the procedures for determining a voter's correct precinct, and the
procedures to be followed for voters who have requested an absentee
ballot or have moved.

I

PROVISION ) 10A Law

4

Under Florida law, a voter who assects that sthe is and

Florida law requires that a voter must cast a ballot in the precinct in
which sthe resides and is registered. It also permits a voter who
moves from the precinct in which sthe is registered ro cast a regular
ballot in the precinct of his/her new residence, provided that sthe
completes an affirmation and histher registration and eligibility

are verified &0

1. COUNTY-BY-COUNTY ANALYS]S

A. DUVAL COUNTY

The Supervisor of Elections for Duval County reported that 1,776
provisional ballots were cast in the 2006 gencral election.

Advancement Project obtained copies of the ballot envelopes, which

include the vorer’s name and address, the reason the voter was

B
cligible to vote but whose eligibility cannot be determined, or a voter
who an election official asserts is not eligible to vote, may cast a

provisional ballor.*

The county canvassing board’® determines whether a provisional
ballot should be counted or rejected. The board counts a provisional
ballet if it determines that the voter was entitled to vote at the
precinct in which s’he cast a provisional ballot and did nor already
cast a ballot in the election.” In making this determination, the
canvassing board reviews the information provided in the provisional
ballot voter’s certificate and affirmation,’* written evidence provided

by the voter, other evidence that the supervisor of elections presents,

and, in the case of a chall idence p { by the chall 5
If the canvassing board determines that the voter was registered and
eligible to vote in that p the board compares the sig;

on the certificate and affirmation with the signature on the voter’s

registration, and, if it matches, counts the ballot.®

quired o castap | ballot, whether the ballor was accepted
or rejected, any investigative findings, and the voter’s certificate and
affirmation, which includes a space for voter comments. In addition
to the envelopes, for each prior voter, Advancement Project obtained
a “voter registration receipt,” which inchudes the voter's name, voter
status, and voter registration date, and, for many voters, their most
recent voter registration application. Advancement Project reviewed
data from the Election Incident Reporting System (“EIRS"),
a compilation of information gathered from calls made to an Election
Day hotline. Advancement Project also obrained a spreadsheet created
by Duval County that sets forth the reasons for issuance and rejection
of provisional ballots in the 2006 general clection, and a copy of the

Duval County poll worker manual (June 2006).
1. The Issuance of Provisional Ballots
Table 2.2 reflects the number of voters who cast provisional ballots

in the 2006 general election thar were counted and the reasons for

issuance of the provisional ballot in the first instance.

55§ 101.048, Additionally, if a court or other order extends the pafling place hours, and a person votes in an elaction after the ragular poll-closing time, the voter must casta

provisionsl ballot. § 101,040,
58 Undgr most cir the county
578§ 101.048(2)(a),

board

 the county supervisor of elections, a county judge, and the chair of the board of county commissionera. § 102,141,

580n the certificate and affirmation, the vater must swear o7 affirm hisfher nama, date of birth, political party, that s/he has not already voted and is registered and eligible to vote in the
county. The vater must alsa swear or affrm an understanding that s/he can be convicted of a felony and imprisoned up to & years if s/he commita & fraud in connection with voting.

See § 101.048{2){al.

88§ 101.048(24a)-(b). The county board reviews a

halfot to determine by a preponderance of evidence if the voter is *entitied to vots in the precinct where

the person cast 2 vole in the election and the person had not already cast a baliot in the election /d. If the board determines that the voter is registered and aligible o vote in that
precint, the board then campares the signature on the provisional ballot envelope with the signature on the registration records and, # they match, counts the bafiot. 10,

80§ 101.048(2{b).
615 101,045,

24
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TABLE 2.2 DUVAL COUNTY'S USE OF PROVISIONAL BALLOTS (2008 GENERAL ELECTION)

mber of

Percentage of Percentage of

Reason for Issuance Ballots Accepted Accepted Ballots All Provisional Batlots Cast

Out of County / Not in Register 310 88.00% 26.33%
Requested Absentee Baliot 416 48.32% 35,34%

No Photo/Signature 1D 70 8.13% 5.84%

Other/No Reason 30 3.48% 2.54%

Refutes ineligibility 20 2.32% 1.69%
Duplicate/File Corrected 14 1.82% 1.18%

Qut of County and No ID 1 12% 08%

Total Accepted 861 100% 73%

According 1o Duval County’s records, provisional ballots were issued
most frequently because the voter did not appear in the precinet
register, the voter had requested an absentee ballot, or the voter had
not produced photo identification with a signature at the polls.

a. Errors Regarding Voters Who Had Requested Absentee Ballots

Data suggests that poll workers may have improperly issued provisional
ballots to voters who had ballots but appeared at the
polls on Election Day. Wa voter who has received an absentee ballot later
decides to vote in person, Florida law requires the voter to return the

1 4

absentee ballot to the supervisor of elections, the election board in the
voter's precinct, or an early voting site.? If the precinct register indicates
that the voter had requested an absentee ballot, and the voter appears at
the polls without his/her absentee ballot, a poll worker should issue the
voter a regular ballor if the poll worker confirms that the supervisor of
elections has not received the absentee baflot.5

Poll workers issued a provisional ballot to 416 voters because of an
4 I

poll workers would not be able to confirm whether the supervisor's
office received the voter’s absentee ballot for such a large number of
voters. The large number of these voters seems to suggest a number
of possible problems:

* Poll workers were not adequately trained,

¢ Poll workets were acting contrary to their training to contact the
supervisor’s office,

* Poll workers had difficulty reaching the supervisors office on

Election Day, and/or

The supervisor’s staff was unable to provide poll workers with

accurate information about the voter's absentee ballot.

Additionally, one voter who specifically noted in her affirmation that
she was returning her (unused) absentee ballor was nevertheless
erroneously issued a provisional ballor s

b, Errors in Precinet Registers and Records
The i ballot

lopes also reveal errors in state or

indication in the register that the voter did not an
ballot and because the poll worker was not able to ascertain whether

the supervisor’s office had received the ballot. Tt seems unlikely that

82§ 101,89,

P
county registration records® and errors relfated to the issuance of

absentee batlots:

831d, 1f the voter's absentee ballot is subsaquently recaivad, it remains in its anvelope and is markad ‘rejscted as Hagel!
84 Although the voter's provisional baliot was countsd, pol workers should not have required her to cast a provisional ballol. When a voter retums an absantes ballot, it should be

marked e cancelied, and the voter should vote by regular balfot, § 101,69,

85 The EIRS data includes reports from several votars that they did not appear on the vates rolls in their correct pracincts.
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* A voter was issued a provisional ballot because county records
mistakenly indicated that she had already voted. She insisted that

she had not voted and her p by

11

The county reported that the top two reasons for its rejection of
provisional ballots were that the voter’s eligibility could not be

blished or the voter cast the ballot in the “wrong” precinct.

| ballot was Iy
counted, which suggests that the information on the poll regiscer

q

was incorrect or misread by the poll worker.

A vorer noted thar his wife’s gender was incorrect in the register,

A voter’s affirmation notes that a father and son’s records had

been combined.

-

One investigative finding noted that a ballot should be counted
because the voter had been inaccurately identified as being deceased,
Several voters noted that they had requested an absentee balloc

bur had nor received it while others indicated that rheir records
d that they had d ballot.

cr ly indi an"

2. Provisional Ballots Rejected

As reflected in Table 2.3, Duval County counted 860 (about 73%)
of the provisional ballots cast and rejected 316 (about 27%) of
those ballots.

a. Problems with Veter Regiseration

A major reason cited for the rejection of provisional ballots in Duval
County was that voters were not registered to vote. The ballot
envelopes reveal that in some instances officials may have wrongfully
failed to process those voters’ registration applications. For example,
some voters were not registered o vote because state election officials
were unable to “match” the information on their application with a
record in the state driver's license or Social Security Administration’s

But lack of a “match” could be the result of 2
4

database. 6
-

typographical error by a clerk, the app s having 2 hyph

name or ditional spelling ofa name, or other factors

wholly unrelated to the applicant’s eligibility. Florida's “matching”
requirement, in effect, disproportionately prevented African

American and Latino applicants from becoming registered to vote.7

TABLE 2.3 DUVAL COUNTY'S REJECTED PROVISIONAL BALLOTS (2006 GENERAL ELECTION)

Number of

on for Rejection
Efigibility Unable to

Batllots Rejected

Percentage of
Rejected Ballots

entage of
nal Balots Cast

Be Established 198 82.7% 16.8%
Wrong Precinct 100 31.6% 8.5%

Signature of Voter Did Not Match 1.9% S1%

OtherfVoter Not in Register 8 1.8% 51%

Already Voted Eady/Absentee 3 .86% .26%

Absentee Ballot Not

Brought to Polls 2 6% 17%

Other/Refutes Ineligibility 1 32% .09%

Total Rejected 316 100% 27%

665Ses § 97.053(8).

871n 2007, Advancamant Project, the Brennan Center for Justice st NYU School of Law, and Project Vote successfully challenged Forida’s refusal to register voters for lack of a
“match,” but an appellate court reversed that rding. See Fia. State Conference of the NAACP v. Browning, 522 F.3d 1153 {1 1th Cir, 2008}, On remand, the trial court recently re-
jected plaintiffs' renewed request for a preliminary injunction of the statute, Fla. State Conference, NAAGP v. Browning, No. 07-402 {N.D. Fla, June 24, 2008),
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Other envelopes suggest flaws with the administration of the
National Voter Registration Act’s (“NVRA”) requirement that state
motor vehicles offices distribute voter registration applications to
persons who use their services.® For example, 11 individuals wrote
on their provisional balloc affirmation that they had registered to
vote while obtaining a driver’s license at the Florida Department of
Highway Safety and Motor Vehicles (“DHSMV”).

Finally, ac lcast one envelope reveals chat errors in the ion

As a resule of poll workers’ misdirection of voters to incorrect

precincts, the provisional ballots cast by these voters were rejected.

In other instances, poll workers appear to have misunderstood that
Florida law allows a registered voter who moves to a new precinct 1o
cast a regular ballot in thar precinct, provided the voter completes an
affirmation.®
N

. vorters who had moved cast ballots in the precinct that

of the state’s voter registration deadline may have disenfranchised
voters. One voter whose provisional ballot was rejected because she
“registered after book closing” appears to have registered before the
October 10, 2006, book closing. Her registration application was
signed October 3, 2006, and stamped October 4, 2006. Morcover,
a “voter regiscration receipt” indicated that this voter was deemed
registered as of October 4, 2006,

b. Errors Regarding Precincts

Other provisional ballot envelopes show that voters who cast
provisional ballots in the “wrong” precincts were actually directed
there by poll workers. Subsequendy, the votes were not counted
because they were cast in the “wrong” precinct.

* On one envelope, a voter wrote that he had been “sent all around”
to different precinces.

* On an affirmation, a voter stated that he had d to vote at

served their previous residence, instead of the precinct that served
their current address.

¢ One note indicates that a precinct worker told a voter to vote at
the location listed on his “[vorter information] card,” and not in
the precinct in which he currently resided, contrary to Florida law.
As a result, the voter's provisional ballor was rejected.

The ballot envelopes of five other voters, whose provisional ballots
were rejected for having been cast in the wrong precinct, noted that
they had not received a voter information card. Such a card would
have informed cach of these voters of histher correct precinet

location.”
B. PALM BEACH COUNTY

In che 2006 general election, 1,805 provisional ballots were cast in
Paltm Beach County. Advancement Project obtained copies of the

! of those ballots, which include the voter's name and

p
four differenc precincts.

* On her envelope, a voter recorded that a poll worker had instructed
her o go to a different precinct ar 6:45 p.m. When the voter
arrived at the second precinct, she was told that she needed to cast
her ballot ar the first precinct, but she did not have time to return
1o the first precinct before the polls closed. As a result, she was

required to cast a provisional ballot in the wrong precinct.

88 Sea National Voter Registration Act {"NVRA), 42 U.S.C. § 1973gg - 3: § 57057 (2002).

89 The affimation includas the voter's new address, old addrass, and registration alatus; that the voter has not yet volad in the stection; and that the voter is entifled to vate.
FLA, STAT. § 101.45{2}{(a) {2007). A polt watker should only issue a provisional ballot if the polf warker cannot determine a voter's efigibility. 70,

70 These findings are Consistent with data rom an Election Day hoffine compiled on the “Election lacident Reporting System Calls from Buval County to the hotiine included a report
from a vater that a poll worker had sent fram cne precinct to anothey, only to be told by another poll warker to return to the first pracinct. Anothar votar tald the hotline that 2 polt
worker sronecusly required the voter, who had maved within the same precinct, to vote by provisional baflot.
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P
address, the reason the voter was required ta cast 2 provisional ballot,
whether the ballot was accepred or rejected, and, if rejected, the
reason for rejection. Advancement Project also obtained a
spreadsheet created by Palm Beach County that sets forth the reasons
for issuance and rejection of provisional ballots in that election and
Election Day phone logs from the supervisor’s office that included

the name of the caller, the precinct at issue, a brief descriprion of the



213

problem, and the action taken. Additionally, Advancement Project
reviewed Election Day phone logs from the supervisor’s office and
EIRS data.

1, The Issuance of Provisional Ballots

As Table 2.4 shows, as to the provisional ballots it counted, the
county most frequently issued provisional ballots because the voter
had requested an absentee ballot or the voter’s name did not appear

on the precinct register.
a. Errors Regarding Voters Who Had Requested Absentee Ballots

Palm Beach County’s records indicate that 545 people, nearly one-
third of alf voters who cast provisional ballots, were issued provisional
ballots because the register indicated thax each of these voters had
requested an absentee ballot. Several of the vorer affirtations reveat

R

ballot

for a given election, they would in maost cases receive absentee ballots

that voters were that if they d an

q

for future elections as well,” For example, some voters wrote on

{an ab

their ballot for the primary

1

pes that they
clection only, suggesting that they did not want or intend to vote by
absentee ballot in the general election.

While these provisional ballots were counted, under Florida law,
these voters should have been permitted to vote by regular ballot if
the poll wotker confirmed that the supervisor had not received an
absentee ballot from the voter.”? The large number of provisional
ballots issued because of an indicarion that a voter requested an
absentee ballot suggests that poll workers may not have been trained
to contact the supervisor's office under these circumstances or were
unable to reach the supervisor’s office,” or that the supervisor’s office
was unable to respond accurately to the poll warker's inquiry.™

TABLE 2.4 PALM BEACH COUNTY'S USE OF PROVISIONAL BALLOTS (2006 GENERAL ELECTION)

Reason Voter for Issuance Number of Ballots

Percentage of
Accepted Ballots

Percentage of
Provisional Batlots Cast

Absentee Ballot Issued 545 38.2% 30.2%
Not on Precinct Register 342 24% 18.9%
NoiD 314 22% 17.4%
No Reason Indicated 105 4% 5.8%

Voter Moved 65 4.6% 3.8%

Inactive Status 19 1.3% 1.1%

Unable to Determine Eligibility 12 B4% 66%

Other 10 70% A7%

No Signature/Signature Differs 6 42% 33%

Name Change 4 28% 22%

Suspended Voter Status 3 21% 1.7%

Total Accepted 1,425 100% 79%

71§ 101.6201),

72§ 101.69,

73 Comments in Electian Day phone logs raceived from tha supervisar's office, many of which appear to be fram poll warksrs, confirm thet it was difficult to contact the supervisor's

office by phone.

74 The EIRS data also indicates that poil workers did not correctly administer Rorida’s sbeantee ballot nles. One voter called 1o repoert that although she had not requested sn
absentes hallot, a polt worker told her that she had requested an absentee baflot and instructed her to retrieve it and return to the polis with it But under Farida faw, even if the
voter had raquested an absentee ballot, the polf worker should not have sant the voter away from the poRls because she did not hava an absentse ballot in her possassian,

See FLA. STAT. § 101.89 (2007).
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&, Ervors Regarding Vosers Who Had Moved

Palm Beach County's provisional ballot envelopes show that dozens
of voters were issued provisional ballots for reasons such as “moved,”
“new address,” and “change of address - voted provisional in new
and correct precinct.” By the county’s own admission, poll workers
required 65 voters to vote by provisional ballot because they had
moved. The county ultimately counted these 65 ballots, thercby
confieming that the voters were registered and eligible and had cast
their ballots in the proper precinct. But poll workers should never
have required those voters to vote by provisional ballot. Under
Florida law, voters who move are permitted o cast a regular ballot
in the precinet where they reside, provided they sign an affidavit and
the poll worker confirms the voter's registration and eligibilicy.”s
Instead, poll workers required these voters to vote by provisional
ballot, the counting of which is not guaranteed.

In addition, Palm Beach County reported that it issued provisional
ballots to an additional 342 voters because their names did not
appear on the poll register, yet the canvassing board subsequently
counted those ballots, This suggests that poll registers may have
been inaccurate or not updated with change-of-address information.
Some of these ballots may have been cast by voters who did not
appear on the register because they had moved after they registered
to vote but nevertheless voted in the correct precinct serving their
new address. Under Florida law, if these vorers affirmed their new
address and poll workers confirmed their registration, they should
have been permitted to vote by regular balloc.

. Errors Regarding Voters Who Had Changed Their Name

Voters who change their name after they registered to vore are
entitled to cast 2 regular ballot on Election Day if they complete an

affidavit.”¢ Poll workers should issuc a provisional ballot te those

75§ 101.045 (2007).
78§ 101,045,
771,

voters only if their eligibility, registration, or precinet is in question.”
According w Palm Beach County records, four voters were issued
provisional baltots, which were counted, because they had changed

their names.
d. Possible Errovs in Precinct Registers and Communication Problems

Palm Beach County’s records show that 342 voters, whose
provisional ballots were counted, had to cast provisional ballots
because they did not appear on the precinct register. The sheer
volume of voters in this category could indicate that the precinct

registers and registration rolls are inaccurate or our-of-date.

In addition, comments on provisional ballot processing forms,
presumably made by poll workers, indicate that it was difficult to
reach the Palm Beach supervisors office on Election Day’®

¥ B

p t0 ¢ ication could interfere with, among other
things, a poll worker's ability to verify a voter’s eligibility, which could

| ballots to qualified

etk

result in the imp of p

Voters.
2. Provisional Ballots Rejected
As Table 2.5 reflects, of the 1,805 provisional ballots cast in Palm

Beach County, 1,425 {about 79%) were counted and 380 (about
219%) were rejected.

78 Comments in Election Day phone logs received from the aupervisor's office, many of which sppear from poll workers, confiom the difficulty that polf warkers had in contacting the

supervisor's office by telephane on Election Dey.
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TABLE 2.5 PALM BEACH COUNTY’S REJECTED PROVISIONAL BALLOTS (2006 GENERAL ELECTION)

Percentage of Percentage of All
Reason for Rejection Number of Baliots Rejected Ballots Provisional Baliots Cast
Not Registered 125 32.9% €.8%
Wrong Precinct 92 24.2% 5.1%
Deleted Voter Status 48 12.1% 2.5%
Registerad after Books Closed 40 10.6% 2.2%
Signature Missing 25 8.6% 1.4%
Mo e 2 1o
Other 12 3.21% .88%
Incomplete Voter Status ] 2.4% 5%
Voided Provisional 4 1.1% 2%
Early Voted 3 7% 7%
Total Rejected 380 100% 21%

As noted above, the top two reasons for Palm Beach County's
rejection of provisional ballots were that the voter appeared
not o be registered or that the voter cast histher ballot in the

“wreng” precinct.
a. Registration Problems

The most common reason for rejection of a provisional ballot was
thar the voter did not appear to be a registered voter. While the
envelopes do not explain why so many voters were unregistered, they
do suggest-as in Duval and Orange counties-that DHSMV may not
be fulfilling its legal requirements under the NVRA to pravide
Floridians who use its services with an opportunity to register to
vote. Several voters in Palm Beach indicated on their provisional
ballot envelopes that they had registered to vote while obraining a
driver’s license at the DHSMV.

30

b. Precinct Errors

Ninety-two provisional ballots were rejected because the voter cast
the ballot in the “wrong” precinct. The envelopes of those provisional

ballots show that, in many i 1 ballots

voters cast p

in the “wrong” precinct at the direction of a poll worker.

* Forty-three voters who were registered to vote, but did not appear
on the precinct register, cast provisional ballots that were rejected
because they were cast in the “wrong” precinct. 1f not for poll
worker error, nonc of these voters would have been

disenfranchised. Poll workers should have directed each of those

vaters ro histher correct precinct. Of the provisional ballots cast
by these 43 voters, the envelopes on 18 ballots indicated that the
voter had changed addresses. Under Florida law, poll workers
should have directed those voters to the polling place serving their



216

new address so they could cast a regular ballot and an affirmation
with their new address.”? The fact that poll workers did not
prevent these vorers from casting a provisional ballot in the
“wrong” precinct suggests that poll workers did not have adequate
information to direct voters to their correct precinct, were not

properly trained, and/or disregarded the training,

One voter whose provisional ballot was rejected because he voted
in the "wrong” precinct stated on his envelope that poll workers
from a different preciner had directed him to that precinet, which

di ive findi

g to the gs was not his correct precinet.

&

Another voter, who was registered, was issucd a provisional ballot
because he was “not in the system,” according to a poll worker,
which suggests that the polt worker could not, or did not, attempt
to access information from the statewide voter registration
database. As a result, the voter cast a provisional ballat in the

“wrong” precinct, and it was rejected.
. Incomplete Envelope Certificates and Affirmations

Twenty-five provisional ballots in Palm Beach County were rejected
because the voter did not sign the certificate and affirmation on the
provisional ballot envelope. Florida law requites the canvassing
board to compare a voter’s signature on histher certificate and
affirmation with the signature on the voter’s registration prior to
counting 2 provisional ballot.®® Thus, a provisional ballot cast by a
registered, eligible voter must be rejected if the vorer did not sign
the provisional ballot affirmation, an omission that poll workers
could readily help to avoid.

In one disturbing example, a voter who was issued a provisional
i H

ballot refured the claim that he was incligible. [

&

findi
B

3
indicate that the voter was indecd registered, and clection officials
had confused the voter with someone else who had a similar name
and had cast a ballot carlier in the day. Even though this registered
and cligible voter should never have been forced to vote by
provisional ballot, his provisional ballot was not counted because he
did not sign the ballot's certificate and affirmacion.

C. ORANGE COUNTY

‘The Supervisor of Elections for Orange County reported that 623
provisional ballots were cast in the 2006 general elections.
Advancement Project obtained copies of the provisional ballot
envelopes, which include the voter's name and address, the reason for
the issuance of the provisional baltot, whether the ballot was accepted

or rejected, and the reasons for rejection. Advancement Project also

b d a spreadsheet produced by Orange County containing this

information and reviewed EIRS data from Orange County.
1. The Issuance of Provisional Ballots

As'Table 2.6 indicates, for almost 60% of the provisional ballots that
were acrually counted, the county was unable to provide
Advancement Project with the reason or reasons for issuance of the
provisional ballot instead of a regular ballot in the first instance.

70§ 101045, Provided that the vater completed an affirmation and the polt worker verified the voter's registration and afigibity, the voter should have been parmitted fo cast a ragufsr

baflot in the pracinct of her fegal residence. Id.
80§ 101.048(2HD)(1).

31
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TABLE 2.8 ORANGE COUNTY'S USE OF PROVISIONAL BALLOTS (2008 GENERAL ELECTION)

Percentage of

Number of

Reason for issuance Ballots Accepted Ac ed Ballots nal Ballots Cast
Ao Reason Listed on Public 212 58.7% 34%
Moved 85 18% 10.4%
Absentee Issues 46 12.7% 7.4%
Ne iD 26 7.2% 4.2%
Other 12 3.3% 1.2%
Total Accepted 381 100% 58%

Of the remaining provisional ballots that were counted {almost
40%), the county reported that most had been issued because the
voter had moved into the county,*" had requested an absentee ballot,

or did not produce [D at the polls.
2. Provisional Ballots Rejected

As Table 2.7 indi of the 623 p ! ballots cast in the

county, 262 (about 42%) of which were tejected because, among

other reasons, (1) the voter was not registered, (2) the voters
information could not be matched with a record in the state’s moror
vehicles database or the Social Security Administration database, or

(3) the voter cast the ballot in the “wrong” precinct.
a. Problems with Registration

The most common reason for rejecting a provisional ballor was thar
the voter was not registered to vote. While the provisional ballot
envelopes do not provide much guidance or explanation of the voters
gi status, the lopes from Orange County, as in Duval
and Palm Beach counties, indicare possible failures by the DHSMV

to fulfill its duties under state and federal law to assist vorers in

registering to vote.®? In Orange County, at least four vorers or poll

81 Registered voters who moved into the county should have besn allowed to vote by requtar

warkers recorded on a provisional ballot envelope that the voter
believed s/he had registered while obtaining his/her driver’s license,

The second most common teason for rejecting a provisional balloe
was that the vorer’s registration application had been denied because
information on the application could not be matched with a record
in the DHSMYV or Social Security database. As discussed above,
following the 2006 general clection, Advancement Project and other
voting rights advocates challenged Florida's refusal to register voters
for lack of a “match.”®

b. Precinct Errors

The third most common reason for rejecting a provisional ballot was
thar the voter cast the ballot in the “wrong” precinct. As in Duval
County, voter comments indicate that poll workers may not have
provided voters with adequate or accurate information about their
correct polling locations. For example, one voter whose provisional
ballor was rejected noted on his envelope that when he appeared at
one polling place, a poll worker directed him to a different polling
place without having scarched for his registration. The second
polling place, after searching for his records, referred him to a third

location, which was his correce precinet; however, because he arrived

balfot if they completed an affidavit with their new address and the poll worker verifisd

that they were registerad, eligile, and entitied to vote in that pracinct. FLA, STAT. § 101,045 (2007},
82 See Nationa) Voter Registration Act {'NVRA'), 42 U,8.C. § 1973gg; FLA. STAT, § 97.057 {2002),

83 Soe supra note 67 and sccompanying Text,

32
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TABLE 2.7 ORANGE COUNTY'S REJECTED PROVISIONAL BALLOTS (2006 GENERAL ELECTION)

Number of Batlots

Percentage of Percentage of

Reason lor Rejection Rejected Rejected Ballots Al Provisional Ballots Cast

Not Registered 50 18.1% 8%

Didn't Match State Database 48 18.3% 7.7%
Wrong Precinet 46 17.6% 7.4%
Registered after Book Closing 34 13% 5.5%
Moved Out of State/County 24 9.2% 3.9%
Incomplete 19 7.3% 3%

Ineligible 16 6.1% 2.6%
Remaved from Voting Rolls 12 4.6% 1.8%
Registration Cancel 11 4,2% 1.8%
Other 3 1.14% 46%
Total Rejected 262 100 42%

at the third precinct after 7:00 p.m., his provisional ballot was not
counted. Had the poll worker at the first lacation provided him
with accurate information about his correct precinct, he would not

have been disenfranchised.
¢. Unexplained Rejections

The investigative findings of the supervisor of elections, set forth on
the envelopes of four provisional ballots, concluded chat those vorers
were registered or should have been permitted to cast a regular ballot,
but those ballots were nevercheless rejeced. Tt is unclear from these
comments why there was a change in course. The provisional ballot
envelopes do not indicate the faces that support the canvassing
board's decisions to reject these ballots. Without such informarion,
it is impossible to determine wherher the board acted properly.
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1, RECOMMENDATIONS FOR FLORIDA

Advancement Project reccommends that Florida elected officials,
county election officials, poll workers, voter protection advocates,
and voters take the following steps to minimize the unnecessary use

and rejection of provisional ballots.

A. ELIMINATE UNNECESSARY BARRIERS TO
REGISTRATION.

* The Florida legislature should amend its election code to eliminate
the requirement to “match” a voter applicant’s information with
data in the Florida DHSMV or Social Security database as a
precondition to voter registration.

¢ The Florida legislature should amend its election code to allow

" who submitted

applications to correct their applications, within a reasonable

. . A
PP plete or incorrect registration
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amount of time from filing, so their names can be added to the

voter rolls before an upcoming election.

‘The Scerctary of State should provide online, public access to the
id The Secretary should also

related to inc

darah

voter

provide online access to ink and/or

1
P

incorrect applications. The Secretary should post the names and
dd

the

would enable an applicant to determine whether sfhe is registered,

of appli

4 1
5 2pp

and any defici

Providing online access to the database

associated with any of

P

and, if not, to take the necessary steps 1o correct his/her application.
County election officials should adopt Duval County's procedure
that instructs any voter whose eligibility is in question to complete

a voter registration application at the polling place.

B. ELIMINATE “WRONG” PRECINCT RULE.

.

The Florida legislature should amend the election code to require
that provisional ballots cast by voters at any precinct in the county

be counted for all elections in which the vorer is eligible to vote.

C. IMPROVE POLL WORKER TRAINING.

Polf workers must be trained to understand that provisionaf ballots

should be used as a last resort, and training must include detailed

1
P

vote provisionally.

as to the ci under which a voter should

Poll workers must be trained on the proper rules and procedures
pertaining to voters who requested an absentee ballor or had 2

change of address or name.
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D. ENHANCE ASSISTANCE AND INFORMATION AT
POLLING SITES,

* [County election officials should staff each precinct with an
additional poll worker devoted solely to assisting voters in
identifying their correct polling place. This poll worker should
have access to the statewide database and the ability o identify
the praper precinct for any given address. This poll worker should
also have access to up-to-date precinct and address information.
This extra worker should be stationed in front of and apart from
the “check-in” location so voters who are unsure of their precincts

can obtain assistance prior to waiting in line to vote.

Election officials should establish a provisional ballot station in
each polling place that is situated away from the “check-in” location
and that is staffed by a poll worker who has expertise in provisional
voting and is assigned solely to this station. The poll worker should
receive specialized training in making sure that voters are in the
correct precinct, assisting voters in casting provisional ballots, and
ensuring that voters correctly complete their provisional ballot
envelopes. This station should have online and/or paper resources
to enable the poll worker 1o verify a voter's correct voting location,
including, minimally, access to the statewide voter registration list,
a countywide voter roster, street guide with designated precincts, a
igned precincts, and di

list of polling places with to those

polling places. The station should have a separate hotline, and the
hotline should be staffed by a provisional ballot expers at the
county board of elections. No provisional ballots should be issued

by poll workers at any other stations.

.

All poll workers should have quick and easy access to the statewide
voter registration database to guarantee that they will be able o

verify the registration status of a voter who has moved.
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1f a voter is uncertain of his/her precinct, poll workers should ask
for the vorter's current address to identify the voter's proper
precinct and then direct the voter there. Poll workers should
instruct any voter whose eligibility is in question to complete 2
voter registration application at the polling site to guarantee that
sfhe will become registered to vote in future elections.

County election officials should have current maps so they can
provide accurate and current precinct information to poll workers
and voters.

The supervisors of dections should ensure that a poll worker can casily
contact the supervisor's office on Election Day, if the poll worker has
questions. Supervisors should also create an easily accessible and

searchable list of voters who have cast an absentec ballor.

E. IMPROVE PROVISIONAL BALLOT ENVELOPES AND

REQUIRE POLL WORKERS TO CHECK THESE
BALLOTS FOR COMPLETENESS.

The Secretary of State should reformat the signature block on
provisional ballot envelopes to make it larger and more prominent.
The envelope should include a reminder ro voters in large, bold
Tetters tha failure to sign the envelope will result in a rejected ballot.
Poll workers should be required i | ballot

envelope for completeness and determine whether the voter has

to each p

signed the envelope before the voter leaves the polling place,

E INCREASE TRANSPARENCY OF THE

ADMINISTRATION OF PROVISIONAL BALLOTS.

Poll workers should provide each voter who cast a provisional baliot
with written notification at the polls describing why s’he was issued
ap I ballor and explaining what steps the voter can take to
ensure that hisfher ballor will be counted. Also, voters should be

rold what they must da to vote by regular ballot in the next election.
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G. IMPROVE VOTER EDUCATION.

Improve education and information for voters on how and
when to register, how to locate precincts, and how and when to

vote provisionally.

-

Improve education and information for voters on how to change
addresses and names and the rules and procedures for voting
absentec, including the fact that requesting an absentee ballot in one

election will result in receiving absentee ballots in furure dections.

Conduct specific outreach and education for person with felony
conviction on the rules and procedures for re-registering and voting.

H. CONDUCT RIGORQUS ANALYSIS OF THE USE OF

PROVISIONAL BALLOTS AND THE COMPLIANCE
WITH OTHER LAWS AFFECTING THE
ADMINISTRATION OF ELECTIONS.

* Following cach election, county supervisors of elections should
analyze provisional ballot usage in their county by tracking all
provisional votes cast and counted, by precinct, with the reasons
such ballots were cast and counted or rejected. They should
identify potential problem areas and use this analysis to improve
their poll worker training, notices to provisional vorers, and
community education efforts, where necessary.

* The Secretary of State should collect this data from Florida

counties to assess differences in the casting, counting, and

administration of provisional ballots. The Secretary should
publicize this information on a state website and analyze the need
for addirional regulations or directives where necessary.

The Secretary of State should audit the Florida DHSMV w0

determine whether it is, and has been, fully compliant with the

NVRA.
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Conclusion

Advancement Project’s analysis of public records related to
provisional ballots cast in the 2006 general election in Ohio and
Florida cvidences significant overuse and misuse of provisional
ballots. The types of problems and failures identified in this reporr
appear to have existed, to some degree, nationwide in the 2006
clection and are likely to exist in elections in the future-
disenfranchising even more voters than in past elections-unless
changes and improvements are made to limit che unnecessary use
and rejection of provisional ballots. If steps arc not taken in chis
regard, voters across the country may be wrongfully disenfranchised
in November, and the country may be left with election results that

are inaccurate or tainted.
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Ms. LOFGREN. If there is nothing further, then we will be ad-
journed; and just in time, because we have been called for votes
across the street on the House floor. Thank you very much.

This meeting is adjourned.

[Whereupon, at 3:13 p.m., the subcommittee was adjourned.]
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ADVANCEMENT
‘==1AiProjecT

Fuly 20, 2009

The Honorable Zoe Lofgren, Chairwoman
Subcommittee on Elections

Commitiee on House Administration
1309 Longworth Building

Washington, DC 20515-6157

Re: Examining Uniformity in Election Standards Hearing - supplemental testimony
Dear Chairwoman Lofgren and Members of the Subcommittee on Elections:

Thank you for inviting Advancement Project to testify before the Subcommittee in its
Examining Uniformity in Election Standards hearing held on Wednesday, July 15, 2009. We
respectfully submit this supplemental testimony to answer several of the questions posed by
Congressman McCarthy.

During the hearing, Congressman McCarthy relied on the “Nationwide Data Table” issued
by one of the Election Day hotlines, Our Vote, to imply that the problems with voting equnipment
were not significant enough to warrant litigation or serious attention. We respectfully disagree.
First, it is important to note that these tables are simply a snapshot of incidents; they do not capture
the full picture of what occurred during the 2008 election administration cycle, as we describe in
more detail below. Second, when reviewing these tables, it is essential to keep in mind that behind
every number is a voter, standing in line, waiting to exercise his or her right to vote.

Nonetheless, the tables certainly help highlight the fact that polling place problems of all
types (including equipment problems, which are sometimes coded as polling place problems on the
Our Vote site), and registration problems, account for the great majority of difficult-to-resolve
problems on Election Day, and require remedies. Advancement Project’s experience working on
election administration on a year-round basis allowed us to anticipate and work toward resolving
many of these problems in advance of Election Day, but many obstacles still remain. Our
emergency paper ballot advocacy in Pennsylvania is one example illustrating that many of these
problems can be ameliorated through mandated uniformity and training.

Prior to September 2008, in Pennsylvania and in many other states, there were no mandatory
standards for whether poll workers or election officials should provide backup paper ballots to
voters, should one, several, or all the machines in a polling place fail to work. Pennsylvania’s
applicable statute provides only that an election official meay provide paper ballots to the voters; it -
does not require that officials do so under any circumstances, even if no machines are working, See
25 P.S. § 3031.20. If election officials do opt to provide backup paper ballots, the statute does not

1220 L Street, NW = Suite 850 » Washingtos, DC 20005 » 202.728.9557 » 202.728.9558 o
[ratal iproject.arg © www.edvancomeniprojecl.org

LA Crlice: 1545 Wilshire Boulevard = Suite 300 @ Les Angeles, CA 90017 & 2139891300 ¢ 2130891509 jux
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prescribe what standards to apply to their administration and counting. Many other states have
similar or related statutes that permit, but do not require, the use of backup paper ballots or ather
emergency procedures, and some states have no provision for backup paper ballots at all. See, e.g.,
Virginia (Va. Code Ann. § 24.2-642), South Carolina (8.C. Code Ann. § 7-13-1470), Georgia (Ga.
Code Ann.§ 21-2-334 and §21-2-379), Indiana (Ind. Code § 3-11-3-3), and Delaware {(Del. Code
Ann. tit. 15, § 5010).

During the 2008 Pennsylvania primary, both of the main hotlines monitoring the election—
MYVOTE! and Our Vote-- reported that machine breakdowns were one of the most significant and
frequent problems being called in by voters.! The Our Vote coalition reported in their 1:30 p.m.
press release that approximately 30% of their calls related to equipment malfunctions, and that
“[t]his problem had been reported thronghout Philadelphia and the state of Pennsylvania and has the
potential to disenfranchise thousands of voters by the time the polls close.”? That day,
Advancement Project, Voter Action, and other allies atternpted to remedy this by seeking an
injunction in the Philadelphia Court of Common Pleas, but our request was denied.’

Pennsylvania’s lack of direction on machine breakdowns and emergency ballots led to
hundreds, if not thousands, of voters to experience unequal and unduly burdensome circumstances
during the primary, as described in Mr. Hailes’s written testimony to the Subcommittee:

Different procedures applied across the state and even within counties. While some
voters were provided with emergency paper ballots when they faced machine
breakdowns, others were told to go home and return later. Even where paper ballots
were eventually offered, the procedures and forms of these ballots varied from
county to county and from precinct to precinct. For example, in some precinets,
voters waited for hours with all or most of the machines inoperable before poll
workers offered them an alternative means of voting; consequently, hundreds of
voters left the polling places without voting,

These circumstances led to an outpouring of advocacy directed at state and local election
officials in Pennsylvania, and this advocacy was, by and large, successful, with clear positive
outcomes in 2008 and beyond. Advancement Project’s advocacy caused the Secretary of State to
issue his September directive mandating uniformity, which in turn led most county election officials
to add further training on voting machine breakdowns, and add emergency ballot administration
instructions to their poll worker training and manuals. Furthermore, when the federal court issued a
decision in NAACP v. Cortes”, expanding the circumstances upon which backup paper ballots must
be offered, most counties issued additional clarification to their poll workers.

As a result, on November 4, Pennsylvania county and local election workers were more
prepared for Election Day machine breakdowns than ever before, and many fewer voters reported
problems on this issue than had during the primary.

MYVOTET! hotline data (April 22, 2008) (InfoVoter Technologies); OURVOTE hotline data (April 22, 2008).

? “Election Protection In Full Swing In Pennsylvania," April 22, 2008 press release issued by the Committee of Seventy
and Lawyers’ Committee for Civil Rights Election Protection Coalition’

3 Coleman v. Tartaglione, 2008 CV 2594 (Phila. Ct. Comm. Pleas April 22, 2008).

4591 F, Supp. 2d 757 (E.D. Pa. 2008).

1220 L Strect, NW © Suite 850 < Washingion, DC 20005 » 202.728.9557 » 262.728.9558 i
ap@uadvancementprofect.org ¢ www.advancementprofeci.org
LA Uicer 1543 Wilshire Boulevard @ Snire 800 & Los Angeles, CA 90017 @ 213.980.1200 @ 2{3.989.1309 jur



227

Voters in other states were not as lucky, however, nor were voters waiting in line for hours
for reasons other than machine breakdowns. For example, as stated in our prior testimony, some
Virginia voters waited seven hours as a result of machine breakdowns and lack of emergency paper
ballots or procedures,® Additionally, voters across the country experienced unduly long lines for
many other reasons, including insufficient supplies of voting machines, poor polling place facilities
or setup, underestimating of voter turnout, and inadequate numbers of poll workers.

Accordingly, Advancement Project reiterates its recommendation that this Congress enact
federal legislation which would require that emergency paper ballots be offered to voters
immediately upon either of the following circumstances: a) at least half of the voting machines in a
precinet are not functioning; or b) the wait time to vote in a precinet, for any reason, exceeds forty-
five mimstes.” Advancement Project also urges Congress to include in such legislation the other
standards for emergency ballot administration and counting enumerated in our prior written
testimony. These standards would ensure the highest uniformity and the greatest protection of our
vote.

The codification of these standards and uniformity is essential, because without them, we are
not only allowing voters’ right to vote to be unduly burdened, but also are permitting some citizens’
votes to be valued above others, in violation of our Constitntional rights. N4ACP v. Cortes, 591 F.
Supp. 2d 757 (E.D. Pa, 2008)(“The delay resulting from a situation where 50% or more of the
voting machines are inoperable . . . will be [an injury] of the gravest magnitude and will give rise to
a violation of at least the Equal Protection Clause of the Fourteenth Amendment.”); Black v.
McGuffage, 209 F.Supp.2d 889, 899 (N.D. Ill. 2002) (citing Bush v Gore, 531 U.S. 98, 104-105
(2000) (A violation occurs when "people in different counties have significantly different
probabilities of having their votes counted, solely because of the nature of the system used in their
jurisdiction.”); Dunn v. Blumstein, 405 U.8S. 330, 336 (1972)(“In decision after decision, this Court
has made clear that a citizen has a constitutionally protected right to participate in elections on an
equal basis with other citizens in the jurisdiction.”).

Thank you for your kind consideration of our testimony. If you have any questions or would

like any further information, please contact me at kboockvar@advancementproject.org, {215) 345-
1267, or 73 Old Dublin Pike, Suite 10 #134, Doylestown, PA 18901.

Singerely,

I/éathryn Boockvar
Senior Attorney - Pennsylvania

8 Election Protection 2008: Helping Voters Today, Modernizing the System for Tomorrow (Mar. 2009), at 13, 16, 19.
Srd passim.
7 Kansas Secretary of State Ron Thomburgh testified at the hearing that this latter provision—requiring emergency
ballots to be offered to voters when the wait time is longer than 45 minutes-- is the standard in Kansas.
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ROBERT A BRADY, PENNSYLVANA. DANIEL & LUNGREN. CAUFORNIA

CHAIRMAN @nn grgss ﬂf tbe mniten %tattg RANKING MINORITY MEMBER
TBouse of Representatives

COMMITTEE ON HOUSE ADMINISTRATION
1309 Longworth House Office Building
Washington, B.C. 20515-6157
(202) 225-2061
wswhousegovicha

August 4, 2009

Mr. Ron Thornburgh
Kansas Secretary of State
1st Floor, Memorial Hall
120 SW 10th Avenue
Topeka, KS 66612

Dear Mr, Thornburgh:

Thank you for testifying during the July 13, 2009 Committee on House Administration,
Subcommittee on Elections, hearing on “Examining Uniformity in Elections Standards.” The
Subcommittee requests your response to additional questions that will be made part of the
hearing record, Please provide your responses to the Committee by September 1, 2009.

Regarding Pollworker Recruitment and Training:

1. What is your opinion on using federal, state, or municipal employees as pollworkers? Are
there any legal or practical obstacles to such a plan?

2. How do you recruit and train pollworkers to deal with more sensitive issues, like voters who
need special assistance voting or a ballot in another language? Are your pollworkers paid?
How are you recruiting younger pollworkers?

3. Are pollworkers using more technology than before to undertake their duties? If so, how
have these technological tools impacted service to voters?

4. Federal law requires the availability of translated ballots and other voting materials in
qualifying jurisdictions. However, there are numerous occasions documented where
pollworkers failed to provide these materials to voters and dozens of locations did not have
translated materials at all. What sort of training have you implemented? Should we consider
training to ensure pollworkers abide by these requirements?

5. What are your thoughts on the bill I introduced in the 110* Congress, H.R. 6339, which
addressed recruiting and training pollworkers?

6. Do you offer your pollworkers clear and specific guidelines on when to offer a voter a
provisional ballot? Do your pollworkers have access to those guidelines on Election Day?
Do they have access to a help line if they have questions? If so, do pollworkers use a land
line, cell phone, perhaps the internet or texting?
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Do your pollworkers have access to information that would allow them to redirect voters 10
their correct polling place if they mistakenly appear at the wrong precinct to vote? Have you
used the Google/NASS website to correctly identify a voter’s polling place?

Regarding Provisional Balloting:

1.

2.

What is the optimal voter-friendly standard for counting previsional baltots?

To what extent could proper pollworker education alleviate the problem of the excess usage
of provisional ballots?

Would uniform standards for provisional ballots help facilitate post-election canvassing and
counting of ballots?

Regarding Emergency Paper Ballots:

Voters should not be disenfranchised simply because electronic voting systems
malfunctioned. Reports across the country showed that voters were being turned away from
polls and told to come back later because of voting system failures. As a result, some
advocates suggest that voters be given paper emergency paper ballots immediately upon
machine failure to prevent disenfranchisement and require these ballots to be counted as
regular ballots. Others believe election officials should not restrict backup ballots for use
only when voting machines break down but that voters should be able to use paper ballots, if
requested. Do you offer emergency/back-up paper ballots in your jurisdiction? If so, how
are these ballots treated and when are they counted?

What are your thoughts on the bill I introduced in the 110" Congress, H.R. 5803, to give
grants to jurisdictions that voluntarily provide backup paper ballots at the polls?

Regarding Voting System Allocation Standards:

How often does a voting system allocation formula need to be assessed? Would the formula
need to change from primaries to the general election or from federal election years to state-
only election years?

Regarding Military and Overseas Voting:

A number of your colleagues and the Uniform Law Commission are looking at ways to
standardize the voting process for military and overseas voters. What process does your
jurisdiction follow to ensure overseas military, public servants, students, and other eligible
citizens living abroad are given every opportunity to vote?

Overseas and military voters, as well as state and local election officials, have expressed
concern about the confusion of having 50 different systems to register and vote in federal
clections. Some suggest it would be an improvement to have one system for federal
elections. What are your thoughts on the issue?
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Regarding Voler Registration Standards:

I. What uniform standards should be applied to mismatched names on voter registration lists to
ensure that voters are not unfairly or inaccurately purged?

2. Could uniform standards for voter registration lists help facilitate the creation of a nationwide
database of voters? Would a nationwide database be workable or have value?

3. What more could federal government agencies do to assist States with proper list
maintenance? Should it be the responsibility of the federal government to compile a list of
registered voters nationwide?

4. While responding to Rep. Artur Davis’s questioning, you said that “one of the elements of
the opportunity to vote is also registration, and registration is an element that is important.”
You then went on to say “part of the process is that a person, in order to be able to cast their
ballot — I hate to fall back on the rules of the game, but the rules are [that] you kind of have
to follow the rules of the election....So I don’t know that the State removed that individual’s
right to cast their vote, but the individual didn’t follow the rules established by the State.”
Now, the 14™, 15", 19", 24" and 26™ amendments to the Constitution — 1o say nothing of the
National Voting Rights Act (42 U.S.C. 1973ff) — are very clear in stating that no State may
deprive a citizen who is so entitled of “the right to vote at any election for the choice of
electors for President and Vice-President of the United States, Representatives in Congress,
the Executive and Judicial officers of a State, or the members of the Legislature thereof.”
Nowhere, however, is there any mention of registration. While registration surely facilitates
the process of vote counting and tabulation, and may certify to the State election officials a
citizens right to vote for the representative of a given district, can it truly be said that
registration is part of the “rules of the game™ or that the failure to document his/her residence
in advance should deny any woman or man the right to vote for President or Senator? s this
not an example of the very reasons why provisional ballots exist? How can we justify
denying a citizen of their Constitutional right to vote for Federal representatives for the sake
of any state’s bureaucratic practices?

5. During the hearing I referenced the provisions in Section V1I of the National Voting Rights
Act under which States are expected to provide voter registration services at social services
agencies. While this Section is generally followed at Departments of Motor Vehicles, other
agencies are often left out. However, it was surprising to hear you state that Kansas had not
extended that service beyond the DMV because *“65% of all new registrations in the State of
Kansas now come through the DMV.” [f the DMV is the only State agency offering
registration services, is it any wonder that the predeminance of registrations should come
from there? Isn’t this, instead, a sign of how important it is to offer this service at these other
agencies? Does not the failure to do so deprive those who do not procure driver’s licenses —
and who, as a result, are the least mobile and possessed of the fewest transportation options —
of a fair opportunity to register? Isn’t this the very reason that Section VI requires that each
state include this service at all publiic assistance offices?

Regarding Registering to Vote and Checking Status on the Internet:

1. One of the biggest problems voters face on Election Day is not finding their names on the
registration roll when they show up at the polls. States like New Mexico, Washington, and
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Arizona allow voters to check their registration status, correct polling place location, and
sometimes even register to vote, all from the internet. What are your thoughts about giving
voters the opportunity to register to vote and thereafter check their registration status online?

What are your thoughts on the bill | introduced this spring, HR 1719, the Voter Registration
Modernization Act, which allows all eligible citizens to register to vote or to update their
registrations over the internet by 20147

Regarding No Excuse Absentee Voting:

1.

New Mexico, Kansas, and California all allow voters to vote absentee without going through
the process of justifying or explaining why. Has voter turnout increased since your state
implemented no-excuse absentee balloting? In particular, have you seen increased
participation amongst particular population groups such as minority, low-income, younger,
elderly, and homemakers?

National Uniform Standards:

If Congress were to adopt national uniform standards on any of the issues discussed at the
hearing, what federal agency should be responsible for implementing those standards?

Thank you and I look forward to your responses.

Sincerely,

Zoe Lofgren
Chair, Subcommittee on Elections



Memorial Hall, 1st Floor

RON THORNBURGH 1208.W. 10th Avenue
Topeka, K§ 66612-1594
Secretary of State 795 2964564
www.kssos.org
STATE OF KANSAS
August 18, 2009

Ms. Zoe Lofgren, Chair

Subcommittee on Elections
Committee on House Administration
Congress of the United States

House of Representatives

1309 Longworth House Office Building
Washington, D.C. 20515-6157

Dear Ms, Lofgren:

Thank you for the opportunity to testify before the Committee on House Administration,
Subcommittee on Elections, on Examining Uniformity in Election Standards. | have received
your letter requesting additional information as part of the hearing record. Attached is my

response to your request.

Please let me know if | can be of further assistance on this matter.

s

ika/\
RON THO RGH
Se ate



233

Responses to Questions
Regarding poll worker recruitment and training:

1. This is a great idea. We need to be creative in our poll worker recruitment programs because
the shortage of reliable and committed poll workers is persistent across the nation. Using
government employees at any level is a good idea. Speaking for Kansas, I do not think there are
legal obstacles to such a plan. The practical obstacle would be to obtain agreement from the
governmental entities who are asked to provide the workers. This has been done at the local level
in some counties in Kansas and it has worked well. The best approach is to ask the office
managers o assign certain employees to work the polling places for the day at their regular pay
rate without having to use vacation time.

2. One of the best features of the Help America Vote Act is the emphasis it has added to
providing accommodations for voters who need assistance. My office has provided in-person
training as well as videos and printed materials, and some of our counties have added training
themselves.

We have six counties required under Section 203 of the Voting Rights Act to provide bilingual
ballots in Spanish. We have worked with them to design viable plans to serve their constituencies
and have found that the best resources for language assistance are found locally, partly due to the
differences in dialects.

The decision whether to pay poll workers in Kansas is made at the county level. To my
knowledge, all counties pay their poll workers. The pay rate varies from approximately $5.50 per
hour to more than $100 per day.

In 2000, I proposed, and the Kansas Legislature passed, legislation to allow county election
officers to appoint persons under 18 years old as poll workers. These teenage poll workers must
have the constitutional qualifications of electors other than age, and not more than one may serve
on a given election board. This program has been very effective in the localities where it has
been used. It helps ease the shortage of poll workers, it provides civic education for our youths,
and it helps our election boards cope with the increasing use of technology in the polling places
because we find that young poll workers come to the process with a certain amount of affinity
for technology .

3. Yes, there is more technology than ever before in the polling place. HAV A requires at least
one electronic voting machine in each polling place, including paper-ballot counties that
previously had no voting machines. Some counties have begun to use electronic poll books and
hand-held devices with voter registration databases on them. Many pollmg places rely on cellular
phones to communicate with the central election office.

The electronic tools provide the capability of improved service and enhanced options for voters.
However, some voters with disabilities do not use the electronic voting machines, preferring
instead to vote with assistance as they did before HAVA.

Electronic poll books have the potential of reducing the number of provisional ballots, but our
experience in Kansas thus far 1s too limited to come to any conclusions.

4. The six counties in Kansas that are required to provide Spanish ballots and voting materials
pursuant to Section 203 of the Voting Rights Act are acutely aware of their responsibilities. They
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have met personally with Department of Justice representatives to discuss their plans for
compliance, and Justice has visited some jurisdictions on election day.

These counties revamped their regular poll worker training programs to meet the bilingual
requirements. My office meets with all six counties, either in person or by conference call, before
cach election to review their plans to ensure that they are in compliance.

We have not received complaints from voters in these counties claiming they were not properly
provided bilingual materials. I believe our current program is adequately serving its intended
clientele. We constantly work to improve poll worker training in this and other areas. Poll
worker training is an extremely important part of the election administration process, and poll
workers should be required to abide by all the requirements that apply to their jurisdictions, but
the training process should be left to the states and localities.

5. H.R. 6339 has some merits. I would support allowing federal employees additional leave to
serve as poll workers as long as there were no program expenses passed on to state or local
governments. It should be noted that in most areas of my state there are very few localities with
significant numbers of federal employees, so the impact would be minimal and localized.

EAC grants to enhance poll worker recruitment and training are a good idea if it is recognized
that such expenses would be ongoing. Grants could be used to set up programs, but the programs
need to be used continuously, so there would be some ongoing costs.

6. When the National Voter Registration Act of 1993 was implemented in the mid-1990s, in
Kansas we chose to simplify the election administration process for our poll workers by using a
broad definition of the term provisional ballot. We adopted a policy of using the term to cover all
challenged ballots as well as the provisional ballots as defined in the NVRA (changes of address
and name). Thus, our instructions to the poll workers are clear: any time there is a question about
a person’s eligibility to vote, issue a provisional ballot using the same procedure every time. No
voter is turned away without the opportunity to vote a provisional ballot,

All poll workers receive instructions and reference guides from their county election officers. To
my knowledge, the supervising judge at each polling place has the ability to communicate with
the county election office. Often the county election office provides cell phones; some poll
workers use personal cell phones. Many county election offices provide runners to maintain
personal contact with poll workers.

Occasionally my office will receive calls from poll workers on our toll-free hot line, but most
communication is between poll workers and their county election offices.

[ am not aware of any Internet- or text-based communications between poll workers and county
election offices, but it is possible that they occur in some counties.

7. Yes. In some counties this information is better than in others. Poll workers are trained to send
prospective provisional ballots to the correct polling place or to the central county election office
to receive the correct ballot. Many are provided maps; some counties use electronic poll books.
My office participated in the development of the Google web site. It is used on some occasions,
but more often we use our own VoterView site, which Is a feature of our statewide voter
registration database.
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Regarding provisional balloting:

1. The standard we use in Kansas is to count every race on every ballot that can legally be
counted. We have a partial provisional ballot law in Kansas, meaning if a person votes a
provisional ballot in the wrong precinct, the counting board will count all the races, starting at
the top of the ballot, that are common to both precincts (the incorrect and the correct precinct).

2. Proper poll worker education is important, but voters also need to take responsibility by
checking on their registration status and the location of their polling place by calling the county
election office or the state office or using tools such as VoterView (see #7 above).

I believe the increased use of electronic poll books also can reduce the number of provisional
ballots.

3. I do not think uniform federal standards will improve the ballot counting process. I believe the
states should maintain their autonomy to conduct elections. Statewide standards for counting
ballots should be enforced, but any standards also must recognize the local officials’ authority. In
counting provisional ballots or deciding the outcome of any questionable situation, it is often
local knowledge that provides the best answer regarding the validity of a ballot or a vote.

Regarding emergency paper bailots:

1. In Kansas we have a policy that there should be paper ballots in every polling place for four
reasons:

(a) In case of a machine malfunction

(b} In case of long lines, to keep the process moving

(c) For voters who do not want to use electronic voting machines

(d) For provisional voting. With our partial provisional ballot law, it is difficult or

impossible to use electronic voting machines for provisional voting.

These ballots are counted the same as any other ballots.

2. Regarding H.R. 5803, I support the policy of having backup paper ballots for emergencies,
and we have implemented that policy in Kansas. I do not think we need a federal program to
promote paper ballots and do not support one. One important consideration is that because
elections are held year after year, it would be difficult, in my estimation, to maintain federal
funding streams in the future.

Regarding Voting System Allocation Standards:

1. Not often. In Kansas we do not have, and we do not need, a statutory formula for allocating
voting equipment. Our laws leave it to the county election officers to allocate ballots and
machines, and the system has worked well for many years. The county election officer knows
best what is needed in each polling place in the county, and election officers are well aware of
the problems that are caused when there are shortages.
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Regarding Military and Overseas Voting:

1. Kansas law provides for the maximum 45 days for UOCAVA ballot transmission, as
recommended by the Federal Voting Assistance Program. Further, our law allows UOCAVA
voters to apply for, receive and return their ballots by fax. Also, in recent years we have adopted
a broad interpretation of the fax law to allow electronic transmission, so now we allow
UOVAVA voters to apply for, receive and return their ballots by email upon request.

2. As stated earlier, 1 favor a state-based election administration system. But in the case of
UOCAVA voters it makes more sense than in other areas to have basic nationwide rules for all
such voters to follow and possibly a single access point for UOCAVA voters to receive
information and instructions.

Regarding Voter Registration Standards:

1. If two duplicate records exactly match on first name, last name, and date of birth, it is most
likely a match and the record with the earlier registration date could be deleted. If the records
also match on the last four digits of the registrants’ Social Security numbers, it adds certainty.
Even then, local election officers often compare information with officers in other jurisdictions
to obtain signatures to ensure that the two records represent the same individual.

2. Uniform standards would be the first step toward a national database of voters, but I do not
favor the development of a national database. [ support interoperability of state databases but not
a national database. Interoperability will accomplish the objectives of a national database without
causing a loss of state autonomy.

3. Federal agencies or other national entities could provide the expertise and the means to foster
interoperability to enhance list maintenance. As an option to federal agencies, the Pew Charitable
Trusts’ Center on the States is moving in this direction.

I do not think the federal government should create a national database.

4. 1 think voter registration is more than just “state bureaucratic practices.” Registration is the
only way election officials have to determine if a person possesses the constitutional
qualifications to vote and that he/she votes only once. Traditionally, the federal government has
deferred to states to establish and administer voting procedures, and within that framework, most
state constitutions, including the Kansas Constitution, authorize state legislatures to establish
registration requirements, which all but one have done.

The establishment of individuals® constitutional qualifications through the registration process
helps guarantee their eligibility to vote for their federal officers and to ensure they do not do so
more than once, thereby diluting others’ votes.

5. Idid not intend for my testimony to be interpreted to mean that only DMV offices are
complying with the NVRA in Kansas. It is true that more registrations and changes of address
come through DMV than from the other offices, but we do have the other offices required under
NVRA in the voter registration process. The public assistance offices are covered through the
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Kansas Department of Social and Rehabilitation Services and the Kansas Department of Health
and Environment. Various offices serving individuals with disabilities are offering voter
registration, as well as military recruitment offices. Further, Kansas law designates city clerks’
offices in cities of the first and second class as the “other designated agencies™ required by
NVRA.

Still, most registrations come from DMV offices because the vast majority of citizens have
contact with their DMV offices every few years.

Regarding Registering to Vote and Checking Status on the Internet:

1. This is a very important service that state and local election offices can provide. As mentioned
earlier, the Kansas statewide voter registration database has a VoterView feature that allows
voters to check their registration status, their polling place locations, the status of their advance
(absentee) ballots, and obtain a sample ballot. I believe a majority of states are offering similar
online services now. This is a tremendous voter service made possible through the HAVA-
required statewide databases.

Also, Kansas recently became the third state, after Arizona and Washington, to offer online voter
registration. With this system, any person with a current and valid Kansas driver’s license may
register to vote or change their address online. This was implemented earlier this year, and it
followed last year’s implementation of an electronic motor-voter system, which removed the
paper from the DMV driver’s license/voter registration process.

These programs are important because, in addition to many other benefits, they are responsive to
the public’s demand to conduct its business with the government electronically. This demand is
growing as more young people enter the system. Also, they greatly reduce paper processing
eITorS.

2. H.R. 1719 has good features. In Kansas we have already implemented most of the main points
in this legislation with our online voter registration and VoterView programs. If federal
legislation would pass in this area, I am concerned that it would contain specifications that were
not anticipated when we built our online systems, requiring us to rebuild our system just to
comply with federal specifications. We should be required to rebuild our system to federal
specifications only if there are positive benefits to be gained.

One feature of H.R. 1719 says that states would be required to recognize a person’s attempt to
register to vote if he/she had provided all necessary information to demonstrate eligibility.
would need to know more about the details and the intent of this proposal before adding my
support. I believe the voter registration process is important, and it must be done in a way that
clearly proves a registrant’s qualifications, including signed statements.

Regarding No Excuse Absentee Voting:

1. Since Kansas’ advance (no-excuse absentee) voting law was passed in 1995, there have been
the usual fluctuations in turnout. Our statistics do not indicate a measurable increase in turnout
that can be attributable to the existence of advance voting. While some areas of the nation have
experienced decreasing turnout during that period, however, in Kansas we have remained steady,
and I attribute that fact partly to advance voting.
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But in the end, advance voting is more of a convenience for voters than a way to significantly
increase turnout or add many new voters. It makes voting easier and more convenient for many
voters, and it does serve some voters by allowing them to vote when they might have
experienced difficulties if they had waited until election day.

We are unable to demonstrate increased turnout among minorities, low income persons, or
homemakers because we do not track those characteristics when people register to vote. We did
see an increase in voting by young people in 2008.

Still, when all the structural encouragements and voter outreach programs are finished, nothing
improves turnout like a good, competitive race between two or more popular candidates.

National Uniform Standards:

1. I am not an advocate for federal standards, but if they are to be established and a federal
agency given authority to implement them, it makes sense to concentrate all such activities in
one agency, and the Election Assistance Commission exists for this purpose. However, the EAC
is not currently equipped, staffed or qualified to provide such oversight.

Enforcement should be left with the Department of Justice.
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Dear Ms. Herrera:

Thank you for testifying during the July 15, 2009 Committee on House Administration,
Subcommittee on Elections, hearing on “Examining Uniformity in Elections Standards.” The
Subcommittee requests your response to additional questions that will be made part of the
hearing record. Please provide your responses to the Committee by September 1, 2009.

Regarding Pollworker Recruitment and Training:

i. What is your opinion on using federal, state, or municipal employees as pollworkers? Are
there any legal or practical obstacles to such a plan?

2. How do you recruit and train poliworkers to deal with more sensitive issues, like voters who
need special assistance voting or a ballot in another language? Are your poliworkers paid?
How are you recruiting younger poilworkers?

3. Are pollworkers using more technology than before to undertake their duties? If so, how
have these technological tools impacted service to voters?

4. Federal law requires the availability of translated ballots and other voting materials in
qualifying jurisdictions. However, there are numerous occasions documented where
pollworkers failed to provide these materials to voters and dozens of locations did not have
translated materials at all. What sort of training have you implemented? Should we consider
training to ensure pollworkers abide by these requirements?

5. What are your thoughts on the bill [ introduced in the 110™ Congress, H.R. 6339, which
addressed recruiting and training poliworkers?

6. Do you offer your pollworkers clear and specific guidelines on when to offer a voter a
provisional ballot? Do your pollworkers have access to those guidelines on Election Day?
Do they have access to a help line if they have questions? If so, do pollworkers use a land
line, cell phone, perhaps the internet or texting?
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Do your pollworkers have access to information that would allow them to redirect voters to
their correct polling place if they mistakenly appear at the wrong precinct to vote? Have you
used the Google/NASS website to correctly identify a voter’s polling place?

Regarding Provisional Balloting:

1.

2.

What is the optimal voter-friendly standard for counting provisional ballots?

To what extent could proper pollworker education alleviate the problem of the excess usage
of provisional ballots?

Would uniform standards for provisional ballots help facilitate post-election canvassing and
counting of ballots?

Regarding Emergency Paper Ballots:

1.

Vaoters should not be disenfranchised simply because electronic voting systems
malfunctioned. Reports across the country showed that voters were being turned away from
polls and told to come back later because of voting system failures. As a result, some
advocates suggest that voters be given paper emergency paper ballots immediately upon
machine failure to prevent disenfranchisement and require these ballots to be counted as
regular ballots. Others believe election officials should not restrict backup ballots for use
only when voting machines break down but that voters should be able to use paper ballots, if
requested. Do you offer emergency/back-up paper ballots in your jurisdiction? If so, how
are these ballots treated and when are they counted?

What are your thoughts on the bill I introduced in the 110™ Congress, H.R. 5803, to give
grants to jurisdictions that voluntarily provide backup paper ballots at the polls?

Regording Voting System Allocation Standards:

1.

How often does a voting system allocation formula need to be assessed? Would the formula
need to change from primaries to the general election or from federal election years to state-
only election years?

Regarding Military and Overseas Voting:

1.

A number of your colleagues and the Uniform Law Commission are looking at ways to
standardize the voting process for military and overseas voters. What process does your
Jjurisdiction follow to ensure overseas military, public servants, students, and other eligible
citizens living abroad are given every opportunity to vote?

Overseas and military voters, as well as state and local election officials, have expressed
concern about the confusion of having 50 different systems to register and vote in federal
elections. Some suggest it would be an improvement to have one system for federal
elections. What are your thoughts on the issue?
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Regarding Voter Registration Standards:

1.

What uniform standards should be applied to mismatched names on voter registration lists to
ensure that voters are not unfairly or inaccurately purged?

Could uniform standards for voter registration lists help facilitate the creation of a nationwide
database of voters? Would a nationwide database be workable or have value?

What more could federal government agencies do to assist States with proper list
maintenance? Should it be the responsibility of the federal government to compile a list of
registered voters nationwide?

While responding to Rep. Artur Davis’s questioning, you said that “one of the elements of
the opportunity to vote is also registration, and registration is an element that is important.”
You then went on to say “‘part of the process is that a person, in order to be able to cast their
ballot — [ hate to fall back on the rules of the game, but the rules are [that] you kind of have
to follow the rules of the election....Sa [ don’t know that the State removed that individual’s
right to cast their vote, but the individual didn’t follow the rules established by the State.”
Now, the 14", 15™, 19", 24" and 26" amendments to the Constitution —to say nothing of the
National Voting Rights Act (42 U.S.C. 1973ff) — are very clear in stating that no State may
deprive a citizen who is so entitled of “the right to vote at any election for the choice of
electors for President and Vice-President of the United States, Representatives in Congress,
the Executive and Judicial officers of a State, or the members of the Legislature thereof.”
Nowhere, however, is there any mention of registration. While registration surely facilitates
the process of vote counting and tabulation, and may certify to the State election officials a
citizen’s right to vote for the representative of a given district, can it truly be said that
registration is part of the “rules of the game™ or that the failure to document his/her residence
in advance should deny any woman or man the right to vote for President or Senator? s this
not an example of the very reasons why provisional ballots exist? How can we justify
denying a citizen of their Constitutional right to vote for Federal representatives for the sake
of any state’s bureaucratic practices?

During the hearing I referenced the provisions in Section VII of the National Voting Rights
Act under which States are expected to provide voter registration services at social services
agencies. While this Section is generally followed at Departments of Motor Vehicles, other
agencies are often left out. It was surprising, however, to hear Mr. Thornburgh give as the
reason Kansas had not extended that service beyond the DMV was because “65% of all new
registrations in the State of Kansas now come through the DMV.” [f the DMV is the only
State agency offering registration services, is it any wonder that the predominance of
registrations should come from there? Isn’t this, instead, a sign of how important it is to
offer this service at these other agencies? Does not the failure to do so deprive those who do
not procure driver’s licenses — and who, as a result, are the least mobile and possessed of the
fewest transportation options — of a fair opportunity to register? Isn’t this the very reason
that Section VII requires that each state include this service at all public assistance offices?
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Regarding Registering to Vote and Checking Status on the Interne!:

1.

One of the biggest problems voters face on Election Day is not finding their names on the
registration roll when they show up at the polls. States like New Mexico, Washington, and
Arizona allow voters to check their registration status, correct polling place location, and
sometimes even register to vote, all from the internet. What are your thoughts about giving
voters the opportunity to register to vote and thereafter check their registration status online?

What are your thoughts on the bill 1 introduced this spring, HR 1719, the Voter Registration
Modernization Act, which allows all eligible citizens to register to vote or to update their
registrations over the internet by 2014?

Regarding No Excuse Absentee Voting:

New Mexico, Kansas, and California all allow voters to vote absentee without going through
the process of justifying or explaining why. Has voter turnout increased since your state
implemented no-excuse absentee balloting? [n particular, have you seen increased
participation amongst particular population groups such as minority, low-income, younger,
elderly, and homemakers?

Thank you and I look forward to your responses.

Sincerely,

Zoe Lofgren
Chair, Subcommittee on Elections
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August 4, 2009

Ms. Mary Herrera

New Mexico Secretary of State
New Mexico State Capitol

325 Don Gaspar, Suite 300

Santa Fe, NM 87503

Dear Ms. Herrera:

Thank you for testifying during the July 15, 2009 Committee on House Administration,
Subcommittee on Elections, hearing on “Examining Uniformity in Elections Standards.”
The Subcommittee requests your response to additional questions that will be made part
of the hearing record. Please provide your responses to the Committee by September 1,
2009.

Regarding Pollworker Recruitment and Training:

1.

What is your opinion on using federal, state, or municipal employees as pollworkers? Are
there any legal or practical obstacles to such a plan? This is an excellent idea to have
Federal, State and municipal employees to serve as pollworkers. Pursuant to 1-2-7
NMSA 1978, Laws of the State of New Mexico

No person shall be qualified for appointment or service on a precinct board:

(1) who is a candidate for any federal, state, district or county office;

(2) who is a spouse, parent, child, brother or sister of any candidate to be voted for at
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the election; or

(3) who is a sheriff, deputy sheriff, marshal, deputy marshal or state or municipal
policeman.

2.

How do you recruit and train pollworkers to deal with more sensitive issues, like voters
who need special assistance voting or a ballot in another language? The county clerks in
those respective areas have indicated that they have at least 3 individuals that can
translate the document. In our Native American communities the poll workers must be
able to transiate the ballot to the voter that has the language issues. In some of our Latino
communities some clerks have stated that they have at least two poll officials that are
able to translate the ballot into Spanish.

Note: The ballot is translated in the respective Native American language and broadcast
on radio stations throughout New Mexico, which serve that Indigenous population. Also,
all election materials in the state must be in English and Spanish.

Are your pollworkers paid? 1-2-16 NMSA Laws of the State of New Mexico states *
Members of a precinct board shall be compensated for their services at the rate of not
less than the federal minimum hourly wage rate nor more than one hundred fifty dollars
($150) for an election day”.

B. Compensation shalil be paid within thirty days following the date of election.

How are you recruiting younger pollworkers? Some counties have done their recruiting
at the local Universities or Community Colleges. They have targeted Political Science
classes. Also, when County Clerks are registering high school students to vote they are
asked if they would like to be poll workers.
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3. Are pollworkers using more technology than before to undertake their duties? If so,
how have these technological tools impacted service to voters? Clerks have indicated
that advanced technological tools are being used in some areas of the state. Some clerks
have indicated that it has improved the service to the voters. Other clerks in the more
rural areas of the state have stated they do not have internet access in remote polling
locations.

4. Federal law requires the availability of translated ballots and other voting materials in
qualifying jurisdictions. However, there are numerous occasions documented where
pollworkers failed to provide these materials to voters and dozens of locations did not
have translated materials at all. What sort of training have you implemented? Should we
consider training to ensure pollworkers abide by these requirements? The Secretary of
State’s office and specifically the Native American Election Information program has the
entire ballot translated into the particular language. Thereafter, it is broadcast on
different radio stations in New Mexico that serve the Indigenous population of the area.
Also, as stated above the all Election materials shall be in English and Spanish.

5.

What are your thoughts on the bill I introduced in the 110th Congress, H.R. 6339, which
addressed recruiting and training pollworkers? H.R. 6339 would bring a larger pool of
professional poll workers. These federal employees would perhaps be able to use some
newer technological tools that are being used at the polls.

6.

Do you offer your pollworkers clear and specific guidelines on when to offer a voter a
provisional ballot? Do your pollworkers have access to those guidelines on Election Day?
Do they have access to a help line if they have questions? If so, do pollworkers use a land
line, cell phone, perhaps the internet or texting? The Office of the Secretary of State
offers the poll workers a C.D. with all instructions for conducting an election. The
previous election cycle our office supervised every school of instruction for the poll
officials. All poll workers are also given an “Instruction Manual for Precinct Officials”.
Poll workers also have access to a State or County help line. The majority of these poll
officials use land lines or cell phones.
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7. Do your pollworkers have access to information that would allow them to redirect
voters to their correct polling place if they mistakenly appear at the wrong precinct to
vote? Have you used the Google/NASS website to correctly identify a voter’s polling
place? Our poll workers are instructed to call the County Clerk’s office and ask where
the voter’s correct polling place is located. If the voter insists on voting at the location
they are at the voter is offered a “Provisional Ballot”. Yes, we have used the NASS
website. The NASS website redirects voters to “Voter View” on the New Mexico
Secretary of State homepage. This allows voters to look up their polling locations.

Regarding Provisional Balloting:

1.
What is the optimal voter-friendly standard for counting provisional ballots? A
provisional ballot shall be qualified if both:

(1) the voter has provided all the information under Section 1-12-25.3 and
Section 1-12-25.4 NMSA 1978, provided that a voter shall not have his vote disqualified
under Subsections B, C or D of this section, and

(2) if'the county clerk can determine the voter is a registered voter in the
county; if a voter is registered in county, but cast a provisional ballot at the wrong polling
place, the county clerk shall ensure that only those votes for the positions or measures for
which the voter was eligible to vote are counted; if there is a conflict between New
Mexico statute and this statewide standard, the statute will control.

F. A provisional ballot shall be rejected if: (a) the voter has not provided all
the information under Sections 1-12-25.3 and 1-12-25.4 NMSA 1978 subject to the
provision in Subsections B, C or D of this section; (b) the clerk cannot determine the
voter is a registered voter in the county; (c) the voter has voted outside his county of
registration; (d) voter has voted an absentee ballot in the election; (e) voter’s registration
was properly cancelled; or (f) voter failed to meet the voter identification requirements.
If there is a conflict between New Mexico statute and this statewide standard, the statute
will control.

G. A county canvass observer, pursuant to Section 1-2-31 NMSA 1978 may
be present during the provisional ballot qualification process and canvass. At all times
while observing the process and canvass, the observer shall wear self-made badges
designating them as authorized observers of the organizations which they represent.
They shall not wear any other form of identification, party or candidate pins. The
observer shall not: (a) perform any duty of the workers; (b) handle any material; (c)
interfere with the orderly conduct of workers conducting the process; and (d) use cell
phones, audio or video tape equipment while observing the process. The provisional
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ballot qualification process shall be run with the county clerk staff member reading aloud
the name and address of the provisional ballot. A county canvass observer may interpose
a challenge to the qualification of the voter consistent with Subsections A - E of Section
1-12-20 NMSA 1978. The county clerk staff member shall handle the challenge
consistent with Section 1-12-22 NMSA 1978. The county clerk staff member will then
announce aloud his or her decision regarding whether that provisional vote will or will
not be qualified; the county clerk shall assign a different county clerk staff member than
those involved in the qualification process to receive and open the ballot from outer
envelope for the tallying process. The observer may preserve for future reference written
memorandum of any action and may raise it at the canvass meeting. Observers shall not
be in the line of sight or view or make notes of the voter’s personal information: date of
birth, party affiliation, and social security number.

H. The determination of the provisional voter’s status and whether the ballot
shall be counted, along with the research done by the county clerk shall be noted on the
provisional ballot outer envelope. The county clerk shall, after status determination,
separate qualified ballots from unqualified ballots. Unqualified ballots shall not be
opened and shall be deposited in an envelope marked “unqualified provisional ballots”
and retained for twenty-two (22) months, pursuant to 42 USC 1974. The outer
provisional ballot envelope for qualified provisional ballots shall be opened and
deposited in an envelope marked “qualified provisional ballot outer envelopes™ and
retained for twenty-two (22) months, pursuant to 42 USC 1974. The county clerk shall
mark the number of the voter’s correct precinct on the inner secrecy envelope and ballot
for the purposes of a recount or contest, but no other information indicating the identity
of the voter shall be furnished to the county canvassing board or any other person. After
the tally of qualified provisional ballots, the county clerk shall deposit the counted
provisional ballots in an envelope marked “counted provisional ballots” and retained for
twenty-two (22) months, pursuant to 42 USC 1972,

2.

To what extent could proper pollworker education alleviate the problem of the excess
usage of provisional ballots? Proper poll worker education could prevent the misuse or
abuse of the excess of provisional ballots being used at the polls.

3.

Would uniform standards for provisional ballots help facilitate post-election canvassing
and counting of ballots? Uniform standards for provisional ballots would help facilitate
canvassing and counting of ballots. Uniform rules were sent to every county clerk and
these were shared with every poll official in the State of New Mexico. This appeared to
alleviate the misuse of provisional ballots.



249

Regarding Emergency Paper Ballots:

1.

Voters should not be disenfranchised simply because electronic voting systems
malfunctioned. Reports across the country showed that voters were being turned away
from polls and told to come back later because of voting system failures. As a result,
some advocates suggest that voters be given paper emergency paper ballots immediately
upon machine failure to prevent disenfranchisement and require these ballots to be
counted as regular ballots. Others believe election officials should not restrict backup
ballots for use only when voting machines break down but that voters should be able to
use paper ballots, if requested. Do you offer emergency/back-up paper ballots in your
jurisdiction? If so, how are these ballots treated and when are they counted? Voters are
not turned away at the polls if there is a machine malfunction. The State of New Mexico
has offered emergency paper ballots since the ‘80°s.  Whether the jurisdiction was using
a lever, direct recording electronic voting system or touch screen system; the voter was
still allowed to use an “emergency paper ballot” if the system went down.

2.

What are your thoughts on the bill I introduced in the 110th Congress, H.R. 5803, to give
grants to jurisdictions that voluntarily provide backup paper ballots at the polls? This
would definitely benefit the State of New Mexico. As stated above the State of New
Mexico has been using emergency paper ballots for a number of years.

Regarding Voting System Allocation Standards:

1.

How often does a voting system allocation formula need to be assessed? Would the
formula need to change from primaries to the general election or from federal election
years to state-only election years? Article 1-9-5 NMSA 1978, Laws of the State New
Mexico requires that “the county clerk of each county shall provide one voting system in
each precinct for use in the general and primary election when the total number of
registered voters in that precinct amounted to few than six hundred voters at the close of
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registration. Further, 1-9-7 NMSA 1978, Laws of the State of New Mexico states “ninety
days prior to each primary and general election, the board of county commissioners of
each shall make application to the state board of finance for those additional voting
systems required by the election code™.

Regarding Military and Overseas Voting:

1.

A number of your colleagues and the Uniform Law Commission are looking at ways to
standardize the voting process for military and overseas voters. What process does your
jurisdiction follow to ensure overseas military, public servants, students, and other
eligible citizens living abroad are given every opportunity to vote? The State of New
Mexico allows those voters to vote using the FPCA (Federal Post Card Application).to
fax or email their documents. UOCAVA voters are allowed to also send back their ballot
via fax or email. However, they would need to {ill out a disclaimer “waiving their right
to secrecy of the ballot”.

2.

Overseas and military voters, as well as state and local election officials, have expressed
concern about the confusion of having 50 different systems to register and vote in federal
elections. Some suggest it would be an improvement to have one system for federal
elections. What are your thoughts on the issue? The main concern is one single
company having a “monopoly” of the voter registration election management system and
voting system. The perception by “conspiracy theorists” is that voter data could be
manipulated. Is there a company large enough in the nation to be able to provide support
to all jurisdictions in the nation? Will all technical support be provided as required
during election cycles? Will they be able to provide the support services for
maintenance, for upgrades, for training and for assisting our jurisdictions on election
night and after election night through the processing of complete official returns?

Federal legislation should not curtail state innovation and authority solely for the sake of
creating uniform methods among the states. Legislation should grant states maximum
flexibility in determining how to properly and effectively carry out the law and satisfy
federally dictated outcomes.

Regarding Voter Registration Standards:
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1.

What uniform standards should be applied to mismatched names on voter registration
lists to ensure that voters are not unfairly or inaccurately purged? Legislation should not
curtail state innovation and authority solely for the sake of creating uniform standards
among states.

2.

Could uniform standards for voter registration lists help facilitate the creation of a
nationwide database of voters? Would a nationwide database be workable or have value?
I am not sure a nationwide database of voters is feasible.

3.

What more could federal government agencies do to assist States with proper list
maintenance? Should it be the responsibility of the federal government to compile a list
of registered voters nationwide? The State of New Mexico has a Statewide voter file.
However, one of the issues in our state is that the Social Security Administration does not
allow us to cross reference those voters Social Security numbers.

4.

While responding to Rep. Arthur Davis’s questioning, you said that “one of the elements
of the opportunity to vote is also registration, and registration is an element that is
important.” You then went on to say “part of the process is that a person, in order to be
able to cast their ballot - I hate to fall back on the rules of the game, but the rules are
[that] you kind of have to follow the rules of the election....So I don’t know that the State
removed that individual’s right to cast their vote, but the individual didn’t follow the
rules established by the State.” Now, the 14th, 15th, 19th, 24th, and 26th amendments to
the Constitution — to say nothing of the National Voting Rights Act (42 U.S.C. 1973ff) —
are very clear in stating that no State may deprive a citizen who is so entitled of “the right
to vote at any election for the choice of electors for President and Vice-President of the
United States, Representatives in Congress, the Executive and Judicial officers of a State,
or the members of the Legislature thereof.”

Nowhere, however, is there any mention of registration. While registration surely
facilitates the process of vote counting and tabulation, and may certify to the State
election officials a citizen’s right to vote for the representative of a given district, can it
truly be said that registration is part of the “rules of the game” or that the failure to
document his/her residence in advance should deny any woman or man the right to vote
for President or Senator? Is this not an example of the very reasons why provisional
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ballots exist? How can we justify denying a citizen of their Constitutional right to vote
for Federal representatives for the sake of any state’s bureaucratic practices? Provisional
ballots were designed for the purposes of allowing everyone the opportunity to vote a
ballot. How can the local precinct board properly count the ballot of an individual that
voted on a provisional ballot? An example of this would be a qualified elector from the
Northern (Congressional District 3) part of the state showing up at local polling location
in the Southern (Congressional District 2) part of our state; this would be Congressional
District 2. Which ballot would the provisional voter be given? Would the voter be given
a ballot for Congressional District 3 or Congressional District 27 Would this voter be
qualified to vote for every Congressional District in the state? Every County Clerk in the
state places the voter in the correct Federal, State, legislative and county jurisdictions.
Article 1-1-4 NMSA 1978, Laws of the State of New Mexico states “as used in the
Election Code, “qualified elector” means any person who is qualified to vote under the
provisions of the constitution of New Mexico and the constitution of the United States™.
Article VII Sec. 1 of the New Mexico constitution states the following “Every citizen of
the United States, who is over the age of twenty-one years, and has lived in New Mexico
twelve months, in the county ninety days, and in the precinct in which he offers to vote
thirty days, next preceding the election, except idiots, insane persons and persons
convicted of felonious or infamous crime unless restored to political rights, shall be
qualified to vote at all elections for public officers. The legislature may enact laws
providing for absentee voting by qualified electors.....”

5.

During the hearing I referenced the provisions in Section VII of the National Voting
Rights Act under which States are expected to provide voter registration services at social
services agencies. While this Section is generally followed at Departments of Motor
Vehicles, other agencies are often left out. It was surprising, however, to hear Mr.
Thornburgh give as the reason Kansas had not extended that service beyond the DMV
was because “65% of all new registrations in the State of Kansas now come through the
DMV.” If the DMV is the only State agency offering registration services, is it any
wonder that the predominance of registrations should come from there? Isn’t this, instead,
a sign of how important it is to offer this service at these other agencies? Does not the
failure to do so deprive those who do not procure driver’s licenses — and who, as a result,
are the least mobile and possessed of the fewest transportation options — of a fair
opportunity to register? Isn’t this the very reason that Section VII requires that each state
include this service at all public assistance offices? In the State of New Mexico the
voters are afforded the opportunity to vote at a University, any Health Service agency, i.e.
Welfare Office, Women, Infants and Children, or Libraries. New voters come from all
these different government agencies.
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Regarding Registering to Vote and Checking Status on the Internet:

1.

One of the biggest problems voters face on Election Day is not finding their names on the
registration roll when they show up at the polls. States like New Mexico, Washington,
and

Arizona allow voters to check their registration status, correct polling place location, and
sometimes even register to vote, all from the internet. What are your thoughts about
giving voters the opportunity to register to vote and thereafter check their registration
status online? Voters in the State of New Mexico can currently check whether they are
registered to vote. The voter may click on “Voter View” and check their voter
registration status in this manner. The State of New Mexico does not accept the digitized
signature of the voter.

2.

What are your thoughts on the bill I introduced this spring, HR 1719, the Voter
Registration Modernization Act, which allows all eligible citizens to register to vote or to
update their registrations over the internet by 20147 The State of New Mexico does not
currently accept a digitized signature for a voter registration form. State legislation
would not be changed to allow for the digitized signature.

Regarding No Excuse Absentee Voting:

I.
New Mexico, Kansas, and California all allow voters to vote absentee without going
through the process of justifying or explaining why. Has voter turnout increased since
your state implemented no-excuse absentee balloting? In particular, have you seen
increased participation amongst particular population groups such as minority, low-
income, younger, elderly, and homemakers? Absentee voting has improved since the no-
excuse absentee balloting was enacted into law. This is included in all sectors of the
electorate. We are now seeing over 50% of our voters take advantage of early and
absentee voting.
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Thank you and I look forward to your responses.

Sincerely,

Zoe Lofgren

Chair, Subcommittee on Elections
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HBouge of Representatives

COMMITTEE ON HOUSE ADMINISTRATION
1309 Longworth House Office Building
Waspington, B.C. 20515-6157
{202) 225-2061
wwihousegovichs

August 4, 2009

Mr. Edward Hailes, Jr.

Managing Director and General Counsel
Advancement Project

1220 L Street, NW, Suite 850
Washington, DC 20005

Dear Mr. Hailes:

Thank you for testifying during the July 15, 2009 Committee on House Administration,
Subcommittee on Elections, hearing on “Examining Uniformity in Elections Standards.” The
Subcommittee requests your response to additional questions that will be made part of the
hearing record. Please provide your responses to the Committee by September 1, 2009.

1. A number of organizations, including the Advancement Project, have been monitoring
elections for nearly a decade. Some of the same problems, specifically around the handling
of provisional ballots, have recurred during each election without a cure. In fact, the
Advancement Project emphasized the need for in-depth training on provisional balloting
requirements, including a host of additional issues. How do you suggest we ensure our
pollworkers are adequately trained?

2. From your perspective, what do you believe are the benefits and challenges to streamlining
emergency paper ballot requirements and provisional balloting procedures? How do we
overcome these chailenges?

3. While responding to Rep. Artur Davis’s questioning, Mr. Thornburgh said that “one of the
elements of the opportunity to vote is also registration, and registration is an element that is
important.” Mr. Thornburgh went on to say “part of the process is that a person, in order to
be able to cast their ballot — [ hate to fall back on the rules of the game, but the rules are
[that] you kind of have to follow the rules of the election....So I don’t know that the State
removed that individual’s right to cast their vote, but the individual didn’t follow the rules
established by the State.” Now, the 14", 15", 19" 24™, and 26™ amendments to the
Constitution — to say nothing of the National Voting Rights Act (42 U.S.C. 1973ff) — are very
clear in stating that no State may deprive a citizen who is so entitled of “the right to vote at
any election for the choice of electors for President and Vice-President of the United States,
Representatives in Congress, the Executive and Judicial officers of a State, or the members of
the Legislature thereof.” Nowhere, however, is there any mention of registration. While
registration surely facilitates the process of vote counting and tabulation, and may certify to
the State election officials a citizen’s right to vote for the representative of a given district,
can it truly be said that registration is part of the “rules of the game™ or that the failure to
document his/her residence in advance should deny any woman or man the right to vote for
President or Senator? Is this not an example of the very reasons why provisional ballots
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exist? How can we justify denying a citizen of their Constitutional right to vote for Federal
representatives for the sake of any state’s bureaucratic practices?

4. During the hearing I referenced the provisions in Section VII of the National Voting Rights
Act under which States are expected to provide voter registration services at social services
agencies. While this Section is generally followed at Departments of Motor Vehicles, other
agencies are often left out. It was surprising, however, to hear Mr. Thornburgh give as the
reason Kansas had not extended that service beyond the DMV was because *65% of all new
registrations in the State of Kansas now come through the DMV.” 1f the DMV is the only
State agency offering registration services, is it any wonder that the predominance of
registrations should come from there? Isn’t this, instead, a sign of how important it is to
offer this service at these other agencies? Does not the failure to do so deprive those who do
not procure driver’s licenses — and who, as a result, are the least mobile and possessed of the
fewest transportation options — of a fair opportunity to register? 1sn’t this the very reason
that Section VII requires that each state include this service at all public assistance offices?

Thank you and I look forward to your responses.

Sincerely.

Zoe Lofgren
Chair, Subcommittee on Elections
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VIi4 HAND DELIVERY

The Honorable Zoe Lofgren, Chairwoman
Subcommittee on Elections

Committee on House Administration
1309 Longworth Building

Washington, DC 20515-6157

Re: Responses to Additional Questions from the Subcommittee on Elections related to its
July 15, 2009 hearing on Examining Uniformity in Election Standards

Dear Chairwoman Lofgren and Members of the Subcommittee on Elections:

Thank you for your letter dated August 4, 2009, requesting additional information to
supplement the testimony received by the Subcommittee during its July 15, 2009 Examining
Uniformity in Election Standards hearing. 1 asked my colleague, Kathryn Boockvar, our Senior
Local Attorney in Pennsylvania, to assist me in responding to your request. We respectfully submit
this supplemental testimony to answer your questions.

1. Effective Poll Worker Training: As you mention in your letter, Advancement Project
has been emphasizing the need for in-depth poll worker training for many years. The proper
administration of elections is critical for citizens to be able to fully and fairly exercise their right to
vote, and proper administration of elections cannot occur without adequate training of the workers
who staff the polls and election offices on Election Day.

Unfortunately, however, Advancement Project’s research has shown that too often,
States delegate training to local boards of election and/or county or municipal officials, with little, if
any, guidelines and/or oversight. And too often, this lack of uniformity and oversight hasled to a
constellation of ineffective and illegal polling place procedures that, taken together, causes long
lines and disenfranchises voters. As your letter notes, poll workers’ handling of provisional ballots
has proven particularly problematic and, during the past several federal elections, has resulted in
disenfranchising voters.

To reduce these obstacles to voting, Advancement Project recommends as a
preliminary matter that Congress simplify and make uniform the rules related to the administration
of provisional ballots to reduce the misuse and rejection of such ballots. I refer the Subcommittee
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to my written testimony at pages six through eight for a discussion of Advancement Project’s
recommendations to simplify the administration of provisional ballots.

In addition, Advancement Project recommends that Congress set national standards for
poll worker training and support that would make training mandatory for all poll workers; require
that training incltude hands-on training and role playing; require that poll workers receive
compensation for their attendance of training; and require assessment of poll workers at the
completion of their training.

Advancement Project refers the Subcommittee to its Poll Worker Training Issue Brief,
which offers tangible examples to states to help them ensure that all poll workers receive sufficient
training. I submit this Brief with this letter and respectfully request that you enter it as an exhibit to
my testimony. Additionally, I briefly summarize our recommendations below:

The most effective poll worker training programs include the following elements:
a) Training should be mandatory and uniform baseline requirements established;
b) Poll workers should be compensated for attending training sessions;

¢) Poll workers should be evaluated after training and meet certain standards as a
condition of serving as poll workers;

d) Election staff should draft sections of poll worker training manuals related to the use
of voting machines and other equipment and the procedures for opening and closing polling
places; voting rights lawyers should be enlisted to assist election staff in drafting poll worker
training manuals as they pertain to state and federal election laws and voting rights;

¢) Training should include detailed explanations on all key areas of election
administration, including provisional and emergency ballot administration, identification,
voting assistance, voting machines and equipment as applicable, and polling place setup;

f) Uniform training manuals should be distributed to all poll workers, and be succinct,
easy to read, well-organized with a clear table of contents, section headings, and index, and
include copies of forms, trouble shooting help, and hypothetical examples;

g) Poll workers should receive a one-page “cheat sheet” that provides information about
the most common voter issues arising on Election Day, such as Advancement Project’s poll
worker palm card and Missouri’s poll worker palm card.!

1 For an example of Advancement Project’s poll worker palm card, please see Exhibit A to Advancement Project’s Poll
Worker Training Issue Brief, submitted herewith. I also submit the Missouri Secretary of State’s poll worker palm card,
which is modeled after Advancement Project’s palm card, with this letter and request that you please enter it as an
exhibit to my testimony.
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Such effective and uniform training would help to prevent the great majority of
problems experienced in past elections, and go a long way in ensuring that eligible voters cast
ballots that are counted on Election Day.

2. Benefits and Challenges of Streamlining Emergency Paper Ballot and Provisional
Ballot Procedures: Streamlining emergency and provisional ballot procedures, in the manner
proposed in my written testimony to the Subcommittee, will benefit both voters and poll workers.
Currently, every state has its own significantly different rules for these and other procedures, and
consequently, tremendous discrepancies are seen, for example, in the numbers of provisional ballots
cast and rejected.? For example, Ohio’s provisional ballot rules are some of the most complex in
the nation and result in what appears to be among the greatest incidence of misuse and overuse of
provisional ballots. Current Ohio law lists thirteen reasons for requiring Ohio voters to cast
provisional ballots. Ohio Rev. Code § 3505.181. In the 2008 general election, approximately
206,859 provisional ballots were cast in Ohio and 38,890 rejected. In contrast, in Pennsylvania,
fewer than 33,000 provisional ballots were cast in the 2008 general election, of which
approximately 14,526 were rejectecﬁl.3

The more uniform and streamlined a procedure, the more likely voters will be treated
the same under the same circumstances, thus protecting their federal and state rights. Furthermore,
establishing streamlined and uniform standards will be more easily communicated to poll workers,
which will make the procedures easier for the poll workers to learn, remember, and apply.
Additionally, streamlined procedures will make it easier to duplicate a process and materials from
one jurisdiction to the next. This, in turn, will ultimately save jurisdictions time and resources,
because each jurisdiction will not be recreating different variations of the same training materials.

The challenges of streamlining procedures may include re-training, initial costs, and
potential resistance from some election officials who view the transition costs as exceeding the
benefits associated with the new procedures. Though there may be start-up costs to train poll
workers in new procedures, over time, streamliining would save resources. Using, and, when
necessary, revising one uniform manual would cost less than each jurisdiction’s creating, revising,
and distributing its own manual. Training programs, too, would be easier to duplicate from
Jjurisdiction to jurisdiction. To combat the tendency of some election officials to defend the status
quo, it must be made clear that the current patchwork system of different treatment in different
places is violating voters’ rights and cannot be permitted to continue.

2 See, e.g., The PEW Center on the States, Provisional Ballots: An Imperfect Solution (July 2009), available at
http://www.pewcenteronthestates.org/uploadedFiles/PCS_Image_ Library/Topics/ProvBaliot brief 0709.pdf.

3 COMMONWEALTH OF PA DEP'T OF STATE, PROVISIONAL BALLOT CERTIFIED RESULTS, 2008 PRESIDENTIAL GENERAL
ELECTION (July 15, 2009).
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3. Are Registration Rules Violating our Right to Vote?: Under current law, while states
may impose reasonable registration “rules of the game” designed to ensure the eligibility of
prospective voters, those rules must not prevent eligible voter applicants from being added to the
rolls or unduly burden voter applicants. See, e.g., Evans v. Cornman, 398 U.S. 419, 422 (1970)
(before the right to vote “can be restricted, the purpose of the restriction and the asserted overriding
interests served by it must meet close constitutional scrutiny™); Dunn v. Blumstein, 405 U.S. 330,
335, 360 (1972) (striking down unreasonable durational residence requirements as a condition of
voting, as an unfair burden and restriction on constitutionally protected activity); Washington Ass’n
of Churches v. Reed 492 F. Supp. 2d 1264, 1268 (W.D. Wash. 2006) (Help America Vote Act was
enacted “to ensure that eligible voters would not be left off the voting rosters or turned away from
the polls” and to “be nondiscriminatory and afford each registered and eligible voter an equal
opportunity to vote and have that vote counted”) (citing 42 U.S.C. § 15381(a)(1) and (3)); see also
42 U.S.C. § 1973gg-6(a)(1) (requiring states to register eligible applicants who timely submitted a
valid voter registration form). As Advancement Project has argued, in part because there is no
explicit, affirmative right to vote contained in the United States Constitution, American citizens are:

at the mercy of state constitutions, state legislatures, local bureaucrats, and the
judiciary. Because the states have been able to determine who is qualified to
vote and whether and when elections will be held, there exists a patchwork of
arbitrary rules tending to coniract, rather than expand, the franchise. The result,
as documented by scholars, is that more than nine million Americans are known
to be disenfranchised by legal restrictions on who is qualified to vote. Millions
more are excluded by election officials, whose sloppiness, administrative errors,
or outright hostility operate to deny the franchise to eligible citizens.

Advancement Project, In Pursuit of an Affirmative Right to Vote 1 (2008). I submit this
report and request that it be entered as an exhibit to my testimony.

Mr. Thomburgh’s testimony in response to Rep. Artur Davis’s questions reveals the
significant impact of allowing different jurisdictions and different election officials to select
different rules of the game. At least eight states offer Election Day registration, and far more permit
registration corrections on Election Day. Unless uniform, reasonable, and fair registration rules
such as these are codified and followed in all states, some citizens” votes will continue to be valued
above others.

While the Help America Vote Act requires the issuance of provisional ballots to voters
whose registration is uncertain, 42 U.S.C. § 15482, states that require registration reject provisional
ballots cast by unregistered voters. See, e.g., 25 PA. STAT. ANN. § 3050 (a.4)(6) (“If it is determined
that the individual voting the provisional ballot was not registered, the provisional ballot shall not
be counted”); FLA. STAT. § 101.048(2)(b)2 (same). Indeed, one of the most common reasons for
rejecting provisional ballots is that the voter is “not registered.” For example, in Pennsylvania’s
2008 general election, 76% of rejected provisional ballots were rejected because the voter was
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purportedly not registered.* Another 16% were rejected because the voter was purportedly
registered in another county.® Were Pennsylvania a state that permitted Election Day registration
(and corrections), another 13,227 Pennsylvanians would have been able to vote and have their votes
counted.

Advancement Project urges Congress, at a minimum, to amend HAVA to allow voters

who can establish their identity and current residence in the jurisdiction, either through showing a
current and valid photo identification and/or a current utility bill, bank statement, government
check, paycheck, or other government document that shows the name and address of the voter, to
complete a ‘voter affirmation affidavit.’ If the voter affirms by affidavit his or her identity and
current residence and that he or she submitted a registration application prior to the registration
deadline, or moved within the state from a previous registration address, the voter should be issued
a ballot that will be counted on Election Day like a regular ballot. Officials should then use the
information contained within the voter affirmation affidavit to update their voter database after
Election I6)ay. This procedure of a ‘voter affirmation affidavit’ is currently used in Michigan and
Vermont.

Second, the NVRA and HAVA should be clarified to increase access to the voter rolls
by prohibiting the imposition of unnecessary and burdensome restrictions on voter registration that
are unrelated to eligibility or duplicative of other evidence supplied by a voter applicant to establish
his or her eligibility.”

Finally, the NVRA should be clarified to prohibit requiring documentary proof of
citizenship as a precondition to voter registration in any federal election. The NVRA mandates that
a completed voter registration form, which includes a federally mandated affirmation of U.S.
citizenship under penalty of perjury, must be accepted and processed for purposes of registering a
voter. See 42 U.S.C. §§ 1973gg-6(a) & 1973gg-7(b)(2). Some states, however, such as Arizona
and most recently Georgia, have enacted legislation to require voter applicants to supply
documentary proof of citizenship. Because of the excessive burden that documentary proof of
citizenship requirements place on voter applicants, Congress should clarify the NVRA to prohibit
states from requiring such duplicative documentation as a condition of registration.

4 COMMONWEALTH OF PA DEP'T OF STATE, PROVISIONAL BALLOT CERTIFIED COUNTS BY REJECT REASON, 2008
PRESIDENTIAL GENERAL ELECTION (July 15, 2009).

Sid.

6 The Vermont procedure allows voters to file such affidavits either if they affirm that they moved within the state from
a previous registration address or if they affirm that they attempted to register but do not appear on the voter rolls.

T For example, under HAV A, states must attempt to match a voter applicant’s driver’s license number or Social Security
number, and other personal information, against the state motor vehicle or the Social Security Administration database.
42 U.S.C. § 15483(a)(5). Although most states do not deny a voter registration application based on a matching failure,
some states, including Florida, deny a voter registration application for this reason. Fla Stat. § 97.053(6). In Florida,
where state law requires matching as a condition of voter registration, matching errors disproportionately block Latino
and African-American voter applicants from the rolls. See Florida State Conference of the NAACP v. Browning, 522
F.3d 1153, 1176 n.4 (11th Cir. 2008) (Barkett, J., dissenting).
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4. Section VII of the National Voting Rights Act: We absolutely agree with you that the
high percentage of voter registrations in Kansas submitted with the state’s DMV in no way excuses
the dearth of voter registrations submitted with public assistance, disability, and other social
services agencies in the state. In fact, the contrast between these numbers highlights the work states
need to do and the tremendous benefit these overlooked communities stand to gain.

As you suggest in your letter, section VII of the NVRA was enacted for the purpose of
increasing the registration of “the poor and persons with disabilities who do not have driver’s
licenses and will not come into contact with the other principal place to register under this Act
[motor vehicle agencies].” H.R. REP. NO. 103-66, at 19 (1993) (Conf. Rep.), as reprinted in 1993
U.S.C.C.AN. 140, 144. To achieve this purpose, the NVRA provides that each state must establish
procedures to register to vote at “all offices in the State that provide public assistance” and “all
offices in the State that provide State-funded programs primarily engaged in providing services to
persons with disabilities.” 42 U.S.C. § 1973gg-5(a)}(2)(A)-(B).

Despite these clear obligations, in many states across the country, the data indicate that
these social services agencies do not appear to be providing sufficient voter registration services to
clients of these agencies.8 The number of voter registration applications received from public
assistance agencies has declined dramatically since the NVRA was enacted, despite the fact that, as
of 2006, approximately forty percent (40%) of low-income citizens were still unregistered.’
Surveys of agency clients in many states have confirmed that many agencies are simply not
adequately performing their NVRA-required registration activities.'® Furthermore, the number of
states that have failed to report complete, or any, agency registration data to the Election Assistance
Commission, as required by law, has significantly increased during the last decade, making it much
harder to track compliance."! As a result, thousands of eligible low-income, people of color, people
with disabilities, and elderly citizens may remain unregistered, thus suppressing the benefits
intended by the law: to encourage the voices of these citizens to be heard, by voting and civic
participation.

The tremendous opportunity for improvement has been shown in states that have
voluntarily, or in response to a lawsuit, reformed their procedures to put them in compliance with
the law. For example, in Missouri, an NVRA lawsuit was recently settled, after a preliminary
injunction was entered last year.'> The most recent data indicate that after procedures were changed

8 See, e.g., Douglas R. Hess & Scott Novakowski, Project Vote and Demos, Unequal Access: Neglecting the National
Voter Registration Act, 1995-2007 (Feb. 2008), available at hitp://www.demos.org/pubs/UnequalAccessReport-
web.pdf; Editorial, Reviving the Motor Voter Law, N.Y. TIMES, Apr. 11, 2009, at A16, available at
http://www.nytimes.com/2009/04/11/opinion/11sat4.html? _r=3&ref~opinion.

% Unequal Access, supran. 5,at1,3,7,17.

0Id atl,5-7.

"id atl, 18,

12 See stipulation reached in ACORN v. Levy, No. 08-4084-CV-C-NKL (W.D. Mo. June 25, 2009), available at
hitp://moritzlaw.osu.edu/electionlaw/litigation/d /ACORN-Stipulation-6-25-09.pdf; see also ACORN v. Scott,
No. 08-4084-NKL (W.D. Mo. July 15, 2008) (preliminary injunction granted in part), available at
http://moritzlaw.osu.edu/electionlaw/litigation/d Scot-Order-7-15-08.pdf.
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in response to the granting of the preliminary injunction, Missouri public assistance agencies went
from collecting fewer than 8,000 applications a year to collecting over 100,000 applications in just
eight months. Taking these measures, and enforcing such measures, is essential to avoid violating
citizens' legal rights and to ensure that all qualified persons will be able to exercise their
fundamental right to participate in our democracy.

In conclusion, all these issues, as well as the other subjects of our testimony, show the
tremendous benefits for all voters, of mandating uniformity in election administration. These
benefits extend even further for historically disenfranchised communities and young voters, who are
often the hardest hit by the lack of uniformity, for example, in polling place resources, poll worker
training, and many other aspects of election administration. Mandating uniformity will help
overcome these disparities and increase our citizens’ participation in this most fundamental right.

Thank you for your kind consideration of our testimony. If you have any questions or would
like any further information, please feel free to contact me.

Sincerely,

Lbind ) ftes e

Edward A. Hailes, Jr.
Managing Director and General Counsel
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