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HOME FORECLOSURES: WILL VOLUNTARY
MORTGAGE MODIFICATION HELP FAMILIES
SAVE THEIR HOMES? (PART II)

FRIDAY, DECEMBER 11, 2009

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMERCIAL
AND ADMINISTRATIVE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 11:41 a.m., in
room 2141, Rayburn House Office Building, the Honorable Steve
Cohen (Chairman of the Subcommittee) presiding.

Present: Representatives Cohen, Conyers, Delahunt, Johnson,
Scott, Chu, Franks, Smith, Jordan, and Coble.

Staff Present: (Majority) James Park, Counsel; Adam Russell,
Prlofessional Staff Member; and (Minority) Zachary Somers, Coun-
sel.

Mr. CoHEN. This hearing of the Judiciary Committee, Sub-
committee on Commercial and Administrative Law, will now come
to order.

Without objection, the Chair will be authorized to declare a re-
cess to the hearing. And I will now recognize myself for a short
statement.

Today’s hearing is part two of our examination of the voluntary
mortgage modification efforts, with particular focus on the effec-
tiveness of the Treasury Department’s Home Affordable Modifica-
tion Program, or HAMP. And I say effectiveness or ineffectiveness,
which is something to be determined.

For me, the foreclosure crisis particularly hits home. In a survey
of the top 100 metro areas, my home City of Memphis ranks 18th
in the number of foreclosures. And in my town hall meetings, more
people call me and talk to me about their personal foreclosures
than anyplace else. Tonight, of course, is the first night of Hanuk-
kah, and without a house, there is no place to put a menorah, so
it is particularly relevant that we start today.

In a comparison of States, my home state of Tennessee routinely
ranks among the top States in the number of foreclosures. Mr.
Hildebrand surely knows, as the Chapter 13 trustee from Nash-
ville, one of our witnesses, the extent of the foreclosure crisis is
such that even some middle-class areas are affected by growing
foreclosure numbers. The foreclosure crisis extends well beyond
subprime mortgages.
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With unemployment at 10 percent, many responsible home-
owners find themselves on the brink of losing their homes through
no cause of their own. It could be medical bills that forced them
into bankruptcy. It could be just being laid off because of the econ-
omy and the previous Administration’s failure to regulate that.

So, back in July, we heard testimony that raised concerns about
the effectiveness of the HAMP program. That was in July. And so
far, government’s efforts at helping families avoid losing their
homes appears not to be working effectively. Some of my colleagues
and I suspect that this is because the government’s efforts have fo-
cused almost exclusively on encouraging mortgage lenders and
servicers to voluntarily modify mortgage terms for distressed bor-
rowers. It might be the same as encouraging President Karzai to
root out corruption. Evidence suggests that encouraging voluntary
modifications alone is at best minimally effective at helping finan-
cially struggling borrowers stay in their homes.

I recognize that HAMP at 9 months of age is still relatively new,
but I am deeply troubled by continuing reports in the media and
from the Congressional Oversight Panel, suggesting the HAMP
program is simply ineffective in stemming home foreclosures. Cer-
tainly my constituents think it is ineffective because they are not
getting help, and they have tried.

This Congress has acted earlier. I cosponsored and helped cham-
pion Chairman Conyers’s bill, H.R. 1106, the Helping Families
Save Their Homes Act of 2009, which, among other things, would
have given authority to bankruptcy judges to modify debtors’ mort-
gage terms in bankruptcy, including a reduction of the mortgage
principal amount. I also sponsored Chairman Conyers’ amendment
to the financial regulatory reform legislation now being considered
on the House floor and debated this morning. This amendment con-
tains language that is substantially identical to the judicial mort-
gage modification authority of H.R. 1106.

In my view, this provision would have substantially and effec-
tively reduced the number of foreclosures. Unfortunately, this pro-
vision has not yet been signed into law, as it hasn’t been passed
by the Senate. Adopting this provision would help to strengthen
any program to encourage voluntary mortgage modifications by
loan servicers. You need a hammer to make the anvil work.

I thank the witnesses for appearing today, and I look forward to
their testimony. I now recognize my colleague from the State that
gave us our Christmas tree, Mr. Franks, the distinguished Ranking
Member of the Subcommittee, for his opening remarks.

Mr. FRaNKS. Well, thank you, Mr. Chairman.

And thank all of you for being here.

Mr. Chairman, undoubtedly the foreclosure crisis is one of the
biggest issues facing America, but this Committee’s jurisdiction to
address the crisis is largely limited to modifying the Bankruptcy
Code. As I have maintained ever since this issue was raised by the
majority, I truly believe that allowing mortgage cramdown in bank-
ruptcy poses a major threat to the housing sector and the overall
economy.

It is completely unfair to future borrowers. It harms lenders and
investors. And it undermines the stability necessary for recovery.
As we have seen, such a proposal does not meet the threshold of
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support needed to pass the U.S. Senate. This is important, because
the uncertainty that cramdown will create for mortgage originators
is exactly what the housing sector does not need in the currently
volatile housing market. Now allowing cramdown would simply be
a continuation of the heavy-handed government interference in the
housing and lending markets that got us into this precarious pre-
dicament in the first place.

As we know, the political housing establishment, in the name of
increasing home ownership, significantly contributed to the current
crisis. This was accomplished through the intentional weakening of
traditional mortgage lending standards. These weakened under-
writing standards were encouraged by the Community Reinvest-
ment Act mandated by Congress and spurred on by Fannie Mae
and Freddie Mac.

Now, simply, Mr. Chairman, what I see happening here as my
friends on the left worked so hard to coerce banks into changing
their lending practices and even to making loans that were unten-
able, now we see them coming forward and suggesting that those
banks should now make those loans that failed because of the in-
terference as free as they possibly can. And it is a recipe that can-
not stand.

I hope it is not lost on my friends in the majority that the lesson
of the foreclosure crisis is not that we need more government inter-
vention, but that we need less. Allowing mortgage cramdown in
bankruptcy would simply be an extension of the failed government
interference in the housing sector of the past.

Of course, according to the title of today’s hearing, we are not
here to discuss mortgage bankruptcy cramdown. We are here to
discuss voluntary loan modifications. And although voluntary loan
modification efforts have not been perfect, I would submit the evi-
dence demonstrates that lenders and servicers are making an effort
to keep borrowers in their homes. There have been over 650,000
trial mortgage modifications under the Administration’s Home Af-
fordable Modification Program and over 5 million as part of the
HOPE Now Alliance.

Lenders and servicers continue to work every day to keep as
many homeowners in their homes as possible. But, Mr. Chairman,
their efforts are stifled and complicated by how poorly under-
written many of these loans really are and, more importantly, by
an unemployment rate that continues to hover at or above 10 per-
cent. As we all know, if a homeowner loses their job, it makes it
difficult or almost impossible to repay any type of debt.

So, Mr. Chairman, I guess at this point, I just look forward to
the witnesses’ testimony and hope that they can provide some posi-
tive suggestions, apart from bankruptcy cramdown, for how we can
improve voluntary modification efforts.

And I thank the Chairman and yield back.

Mr. CoHEN. Thank you, Mr. Franks.

I now recognize the next gentleman in order, which would be the
esteemed Vice Chair who just determined that he would like to
make a statement on this issue.

Mr. DELAHUNT. I will be very brief.

My friend from Arizona, the distinguished Ranking Member, ref-
erenced his understanding of how we arrived here in these very,
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very dire reality in terms of the housing market, and I could not
disagree with him more.

And I think the facts are that, if one examines mortgages issued
pursuant to the Community Reinvestment Act, that it is surpris-
ingly a performance, in terms of foreclosures and troubled mort-
gages, that I only wish was true of the entire mortgage industry.
The foreclosure rate is miniscule compared to the mortgages that
were issued by, if you will, the unregulated market. So that is what
the facts are.

. But I think that is going to be determined at some future time
by the commission that is independent, that is bipartisan in na-
ture, that will review how we actually got here. We didn’t get here
because of government. We got here because government didn’t do
its job. That is how we got here, at least it didn’t do its job until
the election in 2009 and the inauguration of President Obama.
Now we are cleaning up the mess of government that did not pay
attention to its responsibilities.

So it isn’t about government overregulating. It is government ab-
dicating its responsibility to supervise and ensure that the market-
place works, and works fairly, and is not susceptible and vulner-
able to basically scam artists that actually have put us into this po-
sition.

Now, he is concerned about cramdowns. It is interesting that, if
it is a business property, you can do a cramdown, but you can’t do
it if it is a private home. You know, I wonder how that happened.
It would be interesting to go back and look at the legislative his-
tory, Mr. Chairman, to see how that was achieved. But it’s okay
to do it for investment properties, for second homes, for cars, for
boats, for every asset but the home that somebody lives in with
their family. I just would like to see the consumer treated fairly.
That is all.

Every marketplace has its rules, and that is what I hope we can
achieve and do what we did before, and have the Senate finally
wake up. Because, unfortunately, despite good intentions, the vol-
untary programs don’t seem to be working. And I know people are
making an effort to do what is right. But, you know, I think if we
continue to go the route of a voluntary program, we are just going
to extend the pain. The pain will be extended. And you know what
is going to happen, we are never going to get out of this housing
slump. We are going to continue to see lower and lower prices and
additional foreclosures. And if that is what the minority party
wants, that is what is going to happen.

With that, I yield back.

Mr. CoHEN. Thank you, sir.

I now recognize the distinguished Ranking Member of the full
Committee who represents the district which my predecessor, Mr.
Crockett, went to defend and gave his life for.

Mr. Smith.

Mr. SMITH. Thank you, Mr. Chairman. We won’t go into the de-
tails as to why one of your distant predecessors moved to Texas,
but we appreciate at least the correlation between the two States.

We all hope that voluntary loan modifications can help pull
America’s homeowners out of the foreclosure crisis. Unfortunately,
modification efforts are being made more difficult by continuing
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high unemployment, which is not being reduced by the Administra-
tion’s economic policies.

In contrast to these voluntary modification efforts, today the
House is considering an amendment to H.R. 4173 that gives bank-
ruptcy judges broad discretion to rewrite and cram down mortgages
in bankruptcy.

The bankruptcy amendment to H.R. 4173 not only fails to solve
the foreclosure crisis, but also makes the crisis deeper, longer, and
wider. Allowing bankruptcy courts to modify home mortgages will
have adverse consequences for all, while providing little real relief
to distressed borrowers.

Bankruptcy cramdown will invariably lead to higher interest
rates and less generous borrowing terms for future borrowers.

Unemployment has been a driving factor behind most fore-
closures. But because individuals without regular income may not
file for bankruptcy under Chapter 13, cramdown will do nothing for
those most in need of relief, the unemployed.

Additionally, many borrowers walk away from their homes, not
because they can’t afford their monthly payments but because their
homes are mortgaged for more than they are worth. These bor-
rowers should live with the responsibility for their decisions, not
receive bailouts from bankruptcy courts.

Allowing relief through the bankruptcy system merely transfers
the cost of bad financial decisions to prospective home buyers who
will find it much harder to get a mortgage. Rather than revitalizing
the housing sector, this will prolong the housing recession.

Furthermore, we must not forget that cramdown will not only
impact lenders but investors as well. These investors often include
pension funds representing the retirement savings of millions of
people. We should not pass the cost of irresponsible borrowing and
lending off on current and future retirees.

Considering that cramdown will produce only modest results at
best, it is regrettable that the House is once again considering
cramdown. We need to do everything we can to help solve the fore-
closure crisis, but we must avoid measures like cramdown that
punish the successful, tax the responsible, and hold no one account-
able. Hopefully, the House will reject the cramdown amendment to
H.R. 4173, just as the Senate wisely rejected cramdown earlier this
year.

I hope the witnesses can provide us with some positive sugges-
tions for improving voluntary mortgage modification programs,
suggestions that are not dependent on enactment of cramdown.
However, I don’t believe that we will truly get out of this crisis
until we focus our efforts on legislation that effectively improves
the economy, creates jobs, and revitalizes the housing market.

Thank you, Mr. Chairman. I yield back.

Mr. CoHEN. Thank you, Mr. Smith. I now recognize the gen-
tleman from Georgia, the Committee Chair of the Antitrust Com-
mittee and Courts.

Mr. JOHNSON. Thank you, Mr. Chairman, for holding this impor-
tant hearing on the Home Affordable Modification Program. It is
ironic that the banking industry that made so much money based
on these mortgage-backed securities that they both sold and pur-
chased, that they would—I mean, they made a lot of money. When
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things got bad for them, they got a government bailout. When they
got the bailout, when they got the money, they failed and refused
to use it to help folks on Main Street with issues such as fore-
closure relief, and instead used it in part for obscene bonuses for
work that was supposed to be meritorious but actually put us in
the shape where the citizens had to bail them out.

And it is ironic that the Representatives in Congress who care
more about the banking industry than they do about the people
that they represent; it is ironic that—it is really an irony, you
know, they will not support bankruptcy judges being able to re-
structure loans on the debtor’s primary residence. The banking in-
dustry is fighting right now with our TARP money to oppose that.
Why they are doing it, I don’t know, but money, they say money
is the root of all evil.

But, today, we will explore the viability of HAMP, Home Afford-
able Modification Program, and we will explore whether voluntary
mortgage modification is a viable way to keep families in their
homes. There are many who say that it is viable, but it is not being
exercised in good faith by the banks. And it is, this modification,
mortgage modification is of extreme importance in today’s economy.
Currently, our Nation is experiencing a major mortgage foreclosure
crisis, and many families are struggling to make ends meet.

For homeowners who are struggling with their mortgage, a fore-
closure can be devastating, impacting your credit, impacting your
ability to obtain new employment if you have lost your job, and it
has so many negative side effects. And foreclosure not only affects
the family who owned the house, but also the neighborhood sur-
rounding the house, bringing down the value of the surrounding
houses, creating places where criminals and criminal conduct could
take place, and just making the neighborhood look as if no one
cares about it. And it is a psychological problem that ensues in peo-
ple in the neighborhoods where there is large foreclosure activity,
and it is just not good for people, and it is not good for America
for us to—and for the banking industry and their supporters, to not
want to take meaningful action to help the folks who are struggling
on Main Street.

HAMP was intended to help homeowners modify their mortgage
payments to make them more affordable and avoid foreclosure. It
was designed to strengthen the housing market and stabilize the
overall economy. It has been alleged that HAMP is a failure and
has failed to help the majority of distressed homeowners modify
their mortgages and stay in their homes. I am deeply concerned
about these most serious allegations, and I am glad, Mr. Chairman,
that you have called a hearing on this particular issue. If those al-
legations of ineffectiveness of HAMP are true, then Congress
should act to ensure that HAMP is restructured to fulfill its in-
tended and very needed purpose.

I thank the Chairman once again, and I look forward to hearing
from our witnesses today, and I yield back.

Mr. CoHEN. Thank you, Mr. Johnson.

Does Mr. Coble, the gentleman from North Carolina desire—
thank you, sir.

I now recognize the gentleman from Virginia, the honorable Mr.
Scott, Chairman of the Crime Subcommittee.
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Mr. ScoTT. Thank you, Mr. Chairman. And, as they say, I will
be brief.

There are two issues that I think are important. The first deals
with the fact that many people are what is called upside down in
their mortgages, where they owe more than the house is worth. In
situations where there is secured collateral and the value is less
than the debt, the property is liquidated; the secured creditor gets
what is achieved from a distress sale, which is usually lower,
minus expenses, and that is all they get.

There is an option to what is called cramdown; that is, you can
reaffirm the debt at the value of the property. That is virtually al-
ways a better deal for the creditor because he is going to end up
getting more than he would have in the distressed sale minus the
expenses. And so that the so-called cramdown is available in bank-
ruptcy except for home mortgages. We need to find out why that
exception is there and whether that is an appropriate exception.
The other—and whether or not that is a deterrent to modifications.

The other is whether or not there are some disadvantages in ac-
counting for modifications, because I understand that there may be
a situation where, if you agree—if a bank agrees to a modification,
they have to realize the loss, which they didn’t have to do before
they agreed to a modification, which negatively affects their earn-
ings. And there may be a situation where it affects their balance
sheet, where the modification gives them less capital, less lending
authority. So whether there are disadvantages in the accounting
system, disincentives in the accounting system to agreeing to modi-
fications, and also to why and certainly the reason why we
shouldn’t have cramdown, whether or not that would be an incen-
tive to modification.

So I will looking at those two issues, Mr. Chairman. And I thank
you for holding the hearing.

Mr. CoHEN. Thank you, sir.

I would now like to recognize the distinguished Chairman of the
Committee, the champion of cramdown, the champion of the peo-
ple, the dispossessed, those in need of help, those who are calling
and needing support to live the American way of life, the distin-
guished gentleman from Michigan, Mr. Conyers.

Mr. CoNYERS. Thank you, Mr. Chairman. I think you should re-
main Chairman in the next Congress as well. So ordered.

This is important to us because, as you are going to testify, the
subprime mortgage debacle was what triggered the financial place
that we find ourselves in not nationally but globally as well, be-
cause they chopped up all those mortgages, rebundled them, and
sent them out all over the country to all the markets and all over
the world.

Now, our Judiciary Committee, and I think everybody here on
the Subcommittee, supported a simple solution since we have juris-
diction of bankruptcy to allow the primary home, as Chairman
Scott was referring to, to be able to be adjusted where there was
fairness and a just cause for doing it. We passed it in the House.
The Senate, as usual, they weren’t able to shut off the filibusters,
so the bill was withdrawn, and so we are working again.
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I just left a press conference of the Congressional Black Caucus,
and that is what we were talking about; how do we create jobs and
ease this crisis that we are in?

I would like to hear from all of you about the sad fact that com-
ing out of an economic downturn, getting the jobs rate up is the
toughest single thing that we have to do. And so I am proud of the
Chairman for holding the hearing, and I look forward to your testi-
mony. Thank you.

Mr. CoHEN. Thank you, Mr. Chairman.

I would now like to thank everybody for their statements.

Without objection, other Members’ opening statements will be in-
cluded in the record.

Mr. COHEN. I am pleased to introduce our witnesses, and we do
them in the order of their testimony. First, thank you all for par-
ticipating. Without objection, your written statements will be
placed in the record. I ask you to limit your oral remarks to 5 min-
utes. Note that we have a lighting system that starts with a green
light. After 4 minutes, it turns yellow, which means you have got
a minute to go. At red, it is 5 minutes, and you should be finished
or in the process of being finished.

After each witness has presented his or her testimony, Sub-
committee Members will be permitted to ask questions, again,
theoretically subject to the 5-minute limit.

Our first witness is Mr. Adam Levitin. Professor Levitin special-
izes in bankruptcy and commercial law. Before joining the George-
town faculty, he practiced in the business finance and restructuring
department of Weil, Gotshal & Manges limited liability partnership
in New York. He also served as special counsel for mortgage affairs
for the Congressional Oversight Panel.

His research focuses on financial institutions, the role of the con-
sumer and business credit economy, credit card regulation, mort-
gage lending, identity theft, deficit DIP financing, and debtor in
possession financing and bankruptcy claims trading. Thank you for
coming, Professor Levitin, and will you proceed with your testi-
mony.

TESTIMONY OF ADAM J. LEVITIN,
GEORGETOWN UNIVERSITY LAW CENTER

Mr. LEVITIN. Mr. Chairman, Ranking Member Franks, and Mem-
bers of the Committee, good morning.

My name is Adam Levitin. I am the associate professor of law
at Georgetown University Law Center. I also serve as special coun-
sel to the Congressional Oversight Panel for the Troubled Asset Re-
lief Program and am the Robert Zinman Resident Scholar at the
American Bankruptcy Institute. The views I express today are my
own.

We are now over 2 years into our foreclosure crisis, unequaled
since the Great Depression. The picture is grim. Mortgage fore-
closure rates are at four and a half times their historic level. Over
2 million American families have already lost their homes in fore-
closure sales. Millions more will over the next few years. The cor-
nerstone of Federal efforts to mitigate the foreclosure crisis is the
Home Affordable Modification Program, or HAMP.
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HAMP provides taxpayer-funded incentive payments to mortgage
servicers, lenders, and homeowners to facilitate standardized loan
modifications. A HAMP modification involves an initial trial modi-
fication period, after which the modification converts to what is
termed a permanent status, even though permanent modification is
actually only a 5-year, after which monthly payments increase.

In order for a HAMP modification to avert, rather than merely
delay foreclosure, three things are necessary. First, a trial modi-
fication must be commenced. Second, the trial modification must
convert to so-called permanent status. And, third, the permanently
modified loan must not redefault.

HAMP has had some success at the first stage. There has been
around 1 million trial modifications offered to borrowers, and
around 70 percent have resulted in trial modifications commencing.
Commencing the trial modification is easy, though. It can be done
on a no-doc, a verbal basis. Even so, there was a sharp decline in
the monthly number of new HAMP trials commenced in November,
suggesting that monthly enrollment in the program might have al-
ready peaked.

Unfortunately, exceedingly few trial modifications have converted
to permanent status. Data released yesterday by Treasury indi-
cates that 9 months into HAMP, there are but 31,382 permanent
modifications. Treasury has predicted a 50 to 75 percent conversion
rate, but the Congressional Oversight Panel reported that as of the
end of October, less than 5 percent were converting to permanent
status by the end of the standard 3-month trial period.

HAMP’s trial to permanent conversion rate has improved in re-
cent months, but it is still at a pathetically low level, suggesting
that the total number of permanent modifications produced by
HAMP will be quite limited, and certainly not enough to have a no-
ticeable impact on the foreclosure crisis. Conversion from trial to
permanent status, however, is not the only obstacle for HAMP
modification to be successful. The modified loan must also continue
to perform.

It is too early to say much about redefaults on permanent HAMP
modifications, but Treasury’s own baseline prediction is that 40
percent will redefault within the first 5 years. I think that is opti-
mistic, unfortunately. The closest structural analog to HAMP modi-
fied loans are the exotic subprime loans that we saw in recent
years.

To be fair, the monthly payments on HAMP modified loans are
far more affordable, but both HAMP mods and subprime loans fea-
ture below-market introductory rates that step up over time, bal-
loon payments, and extremely high loan-to-value ratios. Indeed,
HAMP loans actually look worse than some subprime loans be-
cause of their deep level of negative equity, typically around 124
percent loan-to-value ratio. The sustainability of HAMP modifica-
tions, therefore, is highly suspect.

Taken as a whole, low conversion rates and high expected re-
default rates suggest that the success rate for HAMP modifications
will be exceedingly low. Even based on Treasury’s own assump-
tions, there will only be a 20 to 30 percent success rate, which will
mean that current trial modifications would yield less than 250,000
permanent modifications. That is a drop in the bucket relative to
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foreclosures. HAMP is, unfortunately, incapable of producing the
volume of modifications necessary to have a macro-economic im-
pact, even if it does help individual borrowers.

Treasury seems to believe that HAMP can be corrected through
some technical fixes and moral suasion. I hope that is correct, but
I would submit that the program is fundamentally incapable of
helping a substantial number of homeowners faced with fore-
closure. What is more, homeowners cannot wait 6 months to find
out if Treasury has finally gotten it right this time.

The mortgage industry has had multiple bites at the apple to get
voluntary modification and refinancing programs working: private
modifications, the Hope Now Alliance, the FHA-secure refinancing
program, HOPE for Homeowners Refinancing Program, and now
HAMP. All of these programs rely on voluntary mortgage servicer
cooperation for success, and none has done the job. For a variety
of reasons, including limited capacity, skewed incentives, and con-
tractual restrictions, mortgage servicers are either unable or un-
willing to perform sustainable modifications in sufficient volume.

I would urge Congress to consider modification possibilities that
do not rely on servicer participation. It is time to try something
else. HAMP is not working.

[The prepared statement of Mr. Levitin follows:]
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Mr. CoHEN. Thank you, Professor.

Our second witness is Ms. Faith Schwartz. Ms. Schwartz is the
executive director of HOPE NOW Alliance, a coalition of Nation-
wide servicers, lenders, investors, counselors, and other mortgage
market participants working together to help homeowners in dis-
tress. Previously she served as HOPE NOW’s project manager.
Prior to joining HOPE NOW, she was senior vice president of En-
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terprise Risk and Public Affairs at Option One Mortgage Corpora-
tion, a subsidiary of H&R Block, Inc., and worked Not Walk to the
Courthouse With You, or something to that effect. Ms. Schwartz
has also served as the chair of the Mortgage Banking Association’s
Nonconforming Credit Committee in both 2005 and in 1996. And
she was director of sales national lending for Freddie Mac.

Ms. Schwartz, welcome. And you may begin your testimony.

TESTIMONY OF FAITH SCHWARTZ, HOPE NOW ALLIANCE

Ms. ScHWARTZ. Thank you. Good morning, Chairman Cohen,
Ranking Member Franks, and Members of the Subcommittee.

My name is Faith Schwartz, and I am the executive director of
the HOPE NOW Alliance, and I appreciate the opportunity to ap-
pear before you today to discuss the loss mitigation efforts under
way.

HOPE NOW is a broadbased industry, a nonprofit alliance work-
ing to reach and help as many homeowners as possible stay in
their homes. Many HOPE NOW servicers are participating in
HAMP. The Alliance is continuing to work with the GSEs and the
Administration in implementing and improving the HAMP pro-
gram. HAMP is an important tool to prevent foreclosures.

HOPE NOW servicers are providing other modifications and
workout solutions for homeowners who do not qualify for HAMP.
Also, HOPE NOW members are continuing outreach events for bor-
rowers who have special—and we also have a new Web tool to bet-
ter assist homeowners in applying for HAMP.

The current economic conditions are having a detrimental impact
on homeowners and their ability to receive a loan modification.
HOPE NOW and its members are working hard to help as many
borrowers as possible. Unemployment continues to be our biggest
challenge, and we are working with the industry and regulators on
a solution to assist homeowners who want to stay in their homes
while they look for reemployment.

First, I want to clarify that HAMP is not a voluntary program.
Servicers are required to evaluate all Fannie and Freddie Mac
loans for HAMP eligibility. Further, once a servicer signs up for
HAMP, there is a legal contractual agreement between the servicer
and the Administration requiring that all loans be reviewed for
HAMP eligibility before going to foreclosure.

On average, over 20,000 trial modifications are being made every
week, and a total of 728,000 have been reported thus far of trial
modifications. And all of those people are making lower payments
every month, substantially lower payments.

The key focus is now turning these trial modifications into per-
manent modifications. Servicers are doing everything possible to
gather the required documentation from borrowers to make the
modification permanent. We have suggested to Treasury some im-
provements to make this process easier, of which I might highlight
later in the testimony.

HAMP is not the only useful tool that servicers are using to help
borrowers. In 2009 alone, 2.6 million homeowners received a non-
HAMP mortgage workout which prevented foreclosures. Since mid-
2007, that number is 5.8 million homeowners. There are a variety
of tools available to help distressed homeowners, including loan
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modifications, repayment plans, extended forbearance and, if none
of them work, deed in lieu and short sale. We encourage Treasury
to report on non-HAMP workouts in addition to HAMP workouts
to give a more complete picture of what is going on under way and
show the true number of homeowners being assisted and avoiding
foreclosure.

Since March 2008, HOPE NOW has held 55 local outreach
events, helping 50,000 homeowners with the assistance of the Fed-
eral Reserve, banks, municipal government agencies, and other
support, homeowners are given an opportunity to meet with a
servicer or counselor to get help. We are planning at least 30 more
in 2010. Additionally, we continue to support the Homeowners
Preservation Foundation’s Hotline, (888) 995-HOPE, 24 hours a
day, 7 days a week, 365 days a year.

Finally, HOPE NOW has launched a Web portal, HOPE Loan
Port, with six housing counseling agencies and six Nationwide
servicers and a mortgage insurer. HOPE Loan Port counselors can
submit borrowers’ applications to HAMP, including full financial
data and all necessary documentation dlrectly to the servicer. This
provides better communication among servicers, counselors, and
homeowners, and eliminates the lost documentation issue. The ob-
jective is to scale this to market.

For loans in bankruptcy, HOPE NOW is working with servicers,
bankruptcy attorneys, and Treasury in creating a loan workout so-
lution for homeowners in bankruptcy, and I anticipate there will be
progress made on this issue, which needs to address a best practice
for modifications of loans already in bankruptcy.

There are ongoing issues and struggles with the HAMP program
as has been noted. We are working on many of these, and I would
like to highlight a few that we have recommended to Treasury. One
is to streamline the HAMP documentation. The documentation re-
quirements of HAMP should strike a balance of being less exten-
sive but maintain the integrity of modifications. Document collec-
tion and perfection is often the cause of delays in turning trial
mods to permanent mods. We believe Treasury should eliminate
the requirement of tax returns for wage earners, and allow the use
of most recent W-2 or two recent pay stubs. Some servicers do esti-
mate an uptake of 20 to 30 percent of permanent mods.

Another example is to revise the redefault assumptions in HAMP
NPV model. The net present value methods should be updated to
reflect the positive impact of a trial performance and income
verification. Servicer data indicates that borrowers who are suc-
cessful in completing 3-month trial mods have significantly better
performance than those who don’t. With these changes, we antici-
pate the improvement on redefaults could include more borrowers,
and you could get a better pick-up on productivity on loans.

In conclusion, HOPE NOW and its members are dedicated to im-
plementing HAMP, providing solutions to those not eligible for
HAMP, and reaching and assisting as many distressed homeowners
as possible. Servicers continue to expand capacity, increase effi-
ciency, and enhance execution on loan modifications, and I am cer-
tainly willing to keep you all informed of that progress. Thanks for
the opportunity to testify.

[The prepared statement of Ms. Schwartz follows:]
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Mr. CoHEN. Thank you, Ms. Schwartz. I appreciate your testi-
mony.

And our next witness will be Ms. Golant. Ms. Golant is a former
assistant general counsel for—our third witness is Ms. Marjorie
Golant. Yeah. Okay. But she is still a former assistant. Whatever.
Partner of the Boca Raton Florida law firm Golant & Golant. Ms.
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Golant currently represents borrowers and financial service litiga-
tion, defensive foreclosure and firm litigation and bankruptcy miti-
gation. She handles issues of securitization and structured finance
issues, predatory lending, predatory servicing in truth lending,
Florida Consumer Collection Practice Act and fair debt collection
practices. Former assistant general counsel for Ocwen Financial,
the second largest U.S. Subprime mortgage servicer, and head of
the residential litigation subgroup, which managed all litigative
mortgages and an approximately 500,000 loan U.S. Portfolio.
Former district court magistrate judge in Pennsylvania.
Judge, would you proceed with your testimony.

TESTIMONY OF MARGERY E. GOLANT, GOLANT & GOLANT, P.A.

Ms. GOLANT. Thank you, Mr. Chairman, Ranking Member
Franks, and Members of the Subcommittee, I appreciate your invit-
ing me. Thank you for inviting me to testify regarding my work
helping families facing foreclosure.

My testimony is based upon my work for these families and also
my earlier work on quote/unquote the other side. In addition to my
work for the servicer, I also worked at two foreclosure law firms
prior to that, so I really can see this from both sides. I want to tell
you what the foreclosure crisis currently means for real people.

The current efforts are not enough. I work on Main Street; I de-
fend homeowners whose goal is to try to save their homes. These
people are not wise guys who gambled with unaffordable mort-
gages. Most are ordinary hardworking Americans. Due to cir-
cumstances beyond their control, they fell into a pit of quicksand
and now cannot get out. They are frightened, desperate, and losing
hope.

Most of us do not realize that if a borrower becomes more than
60 days delinquent, the servicer thereafter rejects any subsequent
mortgage payments unless at the same time the borrower cures the
default. So even if people manage to get a new job, get back on
their feet, they are still not allowed to resume making payments,
even if they want to and are able to. The result is that they then
often become trapped in the foreclosure spiral, although many
would gladly resume making full or partial payment.

When they come to me, they are terrified. They have tried to
gain entry into HAMP, tried to work with their servicers, sub-
mitted financials, and even in desperation fell victim to loan modi-
fication scammers, often the same mortgage brokers that got them
into this situation in the first place. All became my clients when,
despite their efforts, foreclosure was filed anyway, forcing them to
face the fact that the loss of their home was imminent and that
they were helpless to stop it.

I set out to try to find them leverage. This is difficult, since our
system currently affords them none. Generally, it is only when I
back the plaintiff into an untenable foreclosure case that any sort
of potential concession emerges. I also make a formal motion ask-
ing the court to require the servicer to accept a HAMP application.
Opposing counsel usually fights fiercely against this, although my
clients were clearly qualified for HAMP and had tried for months
to get into it.
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To date, I have filed approximately 60 of these motions. In only
two of the cases, foreclosure counsel sent me HAMP application
packets. All others were contested. Where hearings have occurred,
all but one of the judges granted my motion. However, not one of
my clients who got into a trial mod has to date received a perma-
nent mod, even after exceeding the 3-month trial period, submit-
ting all required documentation, and making all payments.

I take issue with any claims that the foreclosure crisis is improv-
ing. It is not so. Most troublesome is that the owners of many of
these foreclosed homes could and would have made payments had
there been simply a way to get there.

HAMP and purely voluntary programs of course do exist, but do
not do enough or work fast enough to change the landscape signifi-
cantly. The real problems are that the mortgage industry players
lack the ability, the authority, and the wherewithal to really solve
this mess, and there is no time to create something totally new,
such as HAMP, and have it move quickly enough. Structural hur-
dles make it virtually impossible for the voluntary programs to
work on any sort of meaningful scale quickly. Something must be
done to resolve this problem. What has been done so far has not
worked in quantity and cannot work fast enough to turn the tide.

Allowing bankruptcy judges to construct judicial modifications of
these mortgages should be given a chance. I commend you, Mr.
Chairman, the full Judiciary Committee, and indeed the full House
of Representatives for adopting legislation that would allow for
mortgage modification in bankruptcy, and I appreciate your fight-
ing spirit for pushing the bill again as an amendment to the finan-
cial services reg reform bill now being debated by Congress.

Such an approach could and could immediately make a difference
without a learning curve and without any cost to the taxpayers.
Bankruptcy judges have extensive experience dealing with finan-
cial problems, and they are optimized for just such a function.
Bankruptcy courts routinely resolve debt and delinquency issues.
Judicial modification of many kinds of secured loans has been the
norm in bankruptcy. The process is rigorous. Solutions are formu-
lated wherein the best interest of the creditors are prioritized. The
entire process is overseen by the Department of Justice.

Because of the tangled web of interests and lack of authority to
restructure the loans, servicers are unable to do it and are not
vested with any other real option but to foreclose. We need some-
thing more. If bankruptcy courts are given the ability to address
the problem, the results would be a rigorous yet fair solution that
would in a significant number of cases provide mechanisms to save
homes, and it would be immediate. Thank you very much for your
time and attention.

[The prepared statement of Ms. Golant follows:]
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STATEMENT OF MARGERY GOLANT
Before the
SUBCOMMITTEE ON COMMERCIAL AND ADMINISTRATION LAW
Judiciary Committee

U.S. House of Representatives

“Home Foreclosures: Will Voluntary Mortgage Modification Help Families Save Their Homes,
Part IT”

December 11, 2009

I. Introduction

Mr. Chairman and Members of the Subcommittee, thank you for inviting me to testify today
regarding my experiences relating to the topic “Home Foreclosures: Will Voluntary Mortgage
Modification Help Families Save Their Homes, Part 11,

I am an attomey in private practice in Florida, and for several years have represented consumers.
Currently, [ limit my practice to representation of borrowers in foreclosure, provided that they
meet my qualifications for acceptance of their case. And, I can tell you that I have no shortage
of potential clients.

I bring an unique perspective to this discussion: I worked for a number of years (from
approximately 1998 to 2004) on behalf of the financial services industry, as an attorney with two
different Florida foreclosure law firms, and then as in-house counsel, and eventually as Assistant
General Counsel of Ocwen Financial Corporation, one of the largest US subprime mortgage
servicers, where | headed the Residential Litigation Subgroup. 1 left that position several years
ago, and have since been involved in representing certain borrowers who are defendants in
foreclosure actions filed against them. The benefit of seeing the foreclosure issue from both
sides informs the thoughts and conclusions I offer today.

I1. The Problem

I doubt that anyone would dispute that we currently have a tremendous problem in this country,
which expresses itself in the foreclosures of many thousands of homes, the dispossession of the
families whose homes they were, the enormous oversupply of houses for sale post-foreclosure
and as hoped for “short sales”. The result is a snowball effect, where the growing numbers of
foreclosed properties put an increasingly larger burden on neighborhoods, communities, tax
bases, homeowners associations and the budges of municipalities. 1am not an economist, so will
Page 10of 9
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not presume to speak to how all of that then impacts business failure, unemployment and
widening economic problems.

My clients come from all walks of middle-class American life, ranging from blue collar workers
to professionals and small business owners. In my practice, I defend these homeowners, most of
whom have the goal of trying to “save” their homes. In that context, I am constantly looking for
ways to achieve that goal. It is an incredibly difficult process, because borrowers currently have
no “tools” to get there, no leverage to bring to bear. Many of my clients have tried in vain to
gain entry into the Home Affordable Modification Program (“HAMP”). Many had, prior to
becoming clients, tried to reason with their servicers, willingly submitted endless sets of
“financials,” and even, in their desperation, paid “loan modification companies” to assist them.
All of these people became my clients when, despite their efforts, an Action of Foreclosure was
filed against them. At that point, they realized that if they did not seek counsel, they would lose
their home.

A widely misunderstood aspect of the housing problem is that if borrowers fall behind by more
than sixty days, servicers thereafter reject any attempts by them to make payments, unless at the
same time they “cure” the default. I frequently see people who had a period of financial hardship
(i-e. an illness, a job loss or cutback) and got behind, and later were not aflowed to resume
making payments, even it they could and wanted to. In these situations, the best servicers will
generally do is what is commonly called a “forbearance plan”, whereby they take the delinquent
amount, divide it by three, six or 12 months, and then add that on top of the contractually due
payment. This results in a higher payment, which is often beyond the reach of borrowers, and
sets the stage for foreclosure. Borrowers sometimes attempt to commit to a forbearance plan,
generally in the hope that somehow they will manage to make the payment. However, whether
they fail to meet the terms of the forbearance plan or simply refuse to agree it, foreclosure is the
next step. A particularly pernicious part of the “forbearance plan” mechanism is the normal
requirement that borrowers who are parties to it waive all their legal rights and defenses as a
condition for entry into the plan. Then, when the plan [inevitably] fails, they are left defenseless.
I have attached examples of two different forbearance plans from two servicers as an exhibit to
this statement.

Other than in the very limited, and generally unsatisfactory context of a forbearance plan,
achieving any sort of “voluntary” modification remains an extremely difficult undertaking. This
remains true even after foreclosure has started, and even after I take up defense; it is usually true
that it is only when I back the Plaintiff into an untenable and unprovable foreclosure case does
any sort of potential concession emerge. Once I take up representation of people in foreclosure, 1
set about trying to find points of leverage because this typically is the only way to make any
progress at all toward a modification.

Page 2 of 9
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In defending my clients, | look for, and raise, any and all legal and technical infirmities I find,
and at the same time, ask the court by means of a formal Motion to require the servicer to accept
a HAMP application and to impose an abatement of ninety days to allow the process (which is
supposed to take ninety days although it never does) to take its course. The results are
astonishing. Foreclosure counsel, who are hired by the servicers, usually fight tooth and claw to
defend against my motion. In one recent case, the servicer hired a second, very high priced law
firm to defend against the motion. The position the mortgage company took in that instance was
that the borrower had to prove to the satisfaction of the mortgage company that he qualified for
HAMP before there was any obligation to consider him. Clearly this was completely wrong, yet
the judge accepted their argument and denied my Motion. The borrower in that case was clearly
qualified for HAMP and had tried for months prior to the foreclosure being filed to get into the
program. As another example, I was told about a borrower who was seeking entrée into HAMP,
and instead was foreclosed upon. The servicer took the position that since the husband and wife
borrowers were now divorced, the house was no longer owner-occupied, although the ex-wife
borrower and the parties’ children still lived in the house.

To date, I have filed approximately 60 Motions of the sort I describe above. In all but two of the
cases, my opponents have opposed the motions, and the matters are set for hearing. In two of the
cases, foreclosure counsel instead sent me HAMP application packets for my clients to complete.
To date, not one of my clients who managed to get into a trial modification has received a
permanent modification, although some have exceeded the three month trial period, and despite
the fact that all of them submitted all the required documentation at the outset of the process.

How we reached this point in America is beyond the scope of this hearing. However, how we
are going to resolve it is the challenge we all face.

The foreclosure crisis is creating enormous difficulty across America. Many families are being
forced out of their homes, and it is difficult to imagine what will become of those people and
their children. The houses sit vacant, decaying, creating attractive nuisances. For example, a
child drowned in a vacant foreclosure house in Broward County, Florida recently.! Some vacant
houses have become quarters for vagrants and drug dealers. All homeowners are impacted, since
the excessive numbers of houses vacant and for sale drags down property values for all.
Homeowners with performing loans are unable to sell, due to the low prices presently realizable.
Many condominium and homeowners’ associations are in complete disarray, not able to collect
sufficient revenue to fund their operations. Most troublesome is that the owners of many of
these houses could and would have made payments, had there been a viable process for
establishing a sustainable mortgage modification.

! http:/Avww sun-sentinel cony/news/broward/miramar/sfl-near-drown-101109,0,3079203 story
Page3of 9
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I1I. Root Causes of the Current Situation

Based on my experience on both sides of the issue, I have drawn a number of conclusions about
why current efforts have failed, and why voluntary modification is not, and cannot be the
solution to the problem.

I do not point any fingers. Blame is beside the point. While there may be some bad motives in
all this, the real problem is that there is no one in the mortgage industry with the ability, the
authority and the wherewithal to take this mess on and to solve it. This is demonstrated by the
dismal statistics we have all seen. Key to understanding why this is the case is recognition that
the mortgage industry has changed enormously over the past 10 years or so. Few mortgages
belong to the firm that originated them, and daily work relating to virtually all mortgages now is
performed by mortgage servicers, who are not the owners/real parties in interest. As I am sure
you are aware, the role of the mortgage servicer is roughly analogous to that of a property
manager, it takes borrowers’ phone calls, sends billing statements, collects payments, checks to
make sure that taxes and insurance are being maintained or if the loan is escrowed, it pays the
taxes. Servicers are responsible for routine collection efforts when payments become delinquent.
However, the mortgage servicers’ activities are defined, delineated and circumscribed by
complex contracts between them and the other parties to the structured finance transactions
which created the securitization trusts that own them.

The picture is further complicated by the fact that the owners of the loans are most often
securitized trusts. A securitized trust is a structured finance creation that is a pool of assets
having an income flow. The trust is a special purpose entity created for the sole purpose of
owning the assets; it has no other reason to exist, no other business and no other assets than the
loans and the income flow resulting from them. Investors buy various kinds of interests in the
pool. There are usually many different configurations and risk profiles of these ownership
interests, such that the interests of the holders are often potentially conflicting. The differing
categories of interests are called “tranches”.

Mortgage backed securitized trusts are established and operated via a series of contracts between
the Depositor/Issuer, the Trustee, the Servicer and the investors. There are usually other parties
to the contracts, including insurers, sub-servicers, and risk managers. The primary document
which creates the entity and defines the roles and responsibilities is usually called a Pooling and
Servicing Agreement, although there are other layers of documents which cumulate in the
Pooling and Servicing Agreement. Each such trust has a Trustee. However, the Trustee does not
normally deal with the loans that comprise the assets of the trust; this is delegated to one or more
Servicers. Until the mortgage crisis erupted, servicers’ processes were geared to routine
maintenance and management; troubled loans were limited in numbers and generally
manageable with minimal disruption. That has changed, and it is clear from the results that
servicers are not equal to the challenge. Furthermore, the processes already in existence, in
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particular, referral to outside counsel to commence foreclosure, are easier, are compliant with
their contractual obligations to their clients (the Trusts) and are more predictable. In fact, if the
foreclosure is completed, the homeowner evicted, and the property sold for a fraction of the
amount owed, the servicer has done what it was obligated to do in its contract, and it suffers no
hit to its bottom line from the result. Moreover, during the time it serviced the defaulted loan, it
is likely that the servicer was paid a higher fee, and may also have been able to charge various
“junk fees”. It would therefore be normal behavior of a for-profit servicing entity to seek to
maintain the loan in that posture. Furthermore, any sort of “retooling” of a servicer’s operation,
even if it were desirous of doing so, would be extremely complicated, expensive, and difficult.

The result of this structure is that differing and often conflicting interests and aspects of the loans
comprising each pool belong to a variety of interested parties. While the servicer has a certain
amount of authority and routine decision-making ability in connection with the loans, that
authority is not complete. The real parties in interest, the trust investors, have delegated
management of the pool to a designated trustee. There also are often other stakeholders, such as
bond insurers and private mortgage insurers, who must be consulted when potential
modifications are under consideration, or the trust risks waiving coverage.

This web of interests creates a very convoluted decision-making process, when non-routine
decisions are under consideration. Servicers may not have authority to make such decisions, the
trustees may not have authority to make the decisions, the bond insurers and private mortgage
insurers may be unwilling to acquiesce in a decision which could risk increasing their exposure.
Accordingly, all involved are “safe” from claims by the other parties if and only if they adhere to
the traditional contractual process, which does not contemplate significant modification to the
obligation.

This web of conflicting interests is a problem seriously exacerbated by the fact that, during the
“bubble”, there was considerable failure to perfect transfers of interests in the subject loans from
the originator, along the road of securitization to the final intended owner. As a result, in many
cases the entity which believes itself to be the owner may not in fact be. This problem alsois
manifesting itself in some recent court cases that have made headlines, where courts concluded
that the party making claim to a particular loan had not convinced the court it had the right to do
so. Trusts holding defective loans or defectively perfected interests have the right to force these
loans to be repurchased by the entities from which they were acquired. In fact, there has been a
recent spike in repurchase demands.

The current “mortgage meltdown™ and foreclosure crisis is unprecedented; accordingly it was not
provided for in the agreements utilized in structured finance transactions. The agreement which
created and regulated the trusts and the various parties to them were based on assumptions
whereby the vast majority of the loans held by the trust continued to be “performing” and
therefore default was normally limited in quantity and amount. In that environment, the
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agreement charged servicers with pursuing collection, including foreclosure, unless a loan could
be brought back into performing status in a relatively short time. There was a time when this
was a readily achievable goal, however, that is not the case today. The trust documents do not
speak to solutions or grants of authority for dealing with the current crisis, or dealing with the
loans which are delinquent as a result of the crisis. Accordingly, the trustees and servicers may
not feel they have sufficient authority to change the terms of subject loans, and in fact, they may
lack such authority. The securitized trusts are created with reference to the Internal Revenue
Code, which in 1986 was changed to provide for investment vehicles called REMICs (Real
Estate Mortgage Investment Conduits). So long as the many applicable rules are followed,
REMICS are tax-neutral entities, so pay no income tax on the revenue flow realized from their
investments. The portion of the revenue paid out to investors is taxable to investors. Trustees
and servicers are charged with taking no action which could cause the trust to be in violation of
REMIC rules, and in fact can become personally responsible for resulting harm, which would be
calamitious, if REMIC rules are violated. The allowable activities of REMICS are extremely
limited; “to holding a fixed pool of mortgages and distributing payments currently to investors.
A REMIC has some freedom to substitute qualified mortgages, declare bankruptcy, deal with
foreclosures and defaults, dispose of and substitute defunct mortgages, prevent defaults on
regular interests, prepay regular interests when the costs exceed the value of maintaining those
interests, and undergo a qualified liquidation, in which the REMIC has 90 days to sell its assets
and distribute cash to its holders. All other transactions are considered to be prohibited activities
and are subject to a penalty tax of 100%, as are all nonqualifying contributions. >

As aresult of the complex management structure and the REMIC rules, servicers and trustees
proceed with great trepidation, and they are further constrained by the obligation not to
jeopardize what mortgage insurance coverage exists, either on the pool or on individual loans.
As a result of the often lacking transactional steps properly conveying the subject mortgage
loans, it is in fact that case that trustees and servicers may well completely lack the right to
enforce certain loans, since they may have no rights to them. Further, there is extensive
confusion within the cases as to what party is the real party in interest, what party is only the
servicer, what party is a former holder who has nothing further to do with the loan and no
interest in the outcome.

As if this was not complicated enough, it is made far worse by the fact that the origination of a
fair number of these loans was fraudulent, deceptive, violative of Truth in Lending and other law

*PEASLEE, JAMES M. & DAVID Z. NIRENBERG. FEDERAL INCOME TAXATION OF SECURITIZATION
TRANSACTIONS. Frank ). Fabozzi Associates (2001, with annual supplements), www securitizationtax.com:
Lynn, Theodore S., Micah W. Bloomlield, & David W. Lowden. Real Esiate Investment Trusts. Securilies Law
Scrics, Vol. 29. Thomson West (2007); SILVERSTEIN, GARY J. REMICS, TAX MANAGEMENT: FASITS
AND OTHER MORTGAGE-BACKED SECURITIES. Tax Management Inc.: Sceuritics Law Scrics (2007).
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and in other ways legally problematic. The expanding chaos puts a huge strain on the servicing
industry, undoubtedly increasing the rate of errors and increasing the difficulty of acknowledging
and unwinding servicing errors.

While they may be reluctant to admit it, investors in securitizations are in many ways trapped by
the present crisis; they have no choice but to continue to watch the train move along the track
and to suffer from the ultimate low prices the collateral realizes. However, the “default
servicing” industry, which exists to process foreclosures, serve process, handle property
inspections, appraisals, evictions and management of defaulted loans and foreclosed properties,
prospers at the expense of these same investors, and of the owners of the homes foreclosed upon.
These companies have developed the default management niche to a profitable enterprise.?

IV. A Potential Solution
At present, my observation is that troubled loans in default fall roughly into three categories:

a. The loans that should never have been made at all — made without any
documentation of sufficient income or sufficient real collateral value to make them viable
(often referred to as “liar loans™), and loans with “exotic terms” such as teaser rates,
interest only features, and negative amortization.

b. The loans that are legally infirm — loans closed fraudulently, unlawfully, in
violation of Truth in Lending, subject to defective loan accounting, erroneous force-
placement of insurance, etc.

c. Loans that appeared to be regular and appropriate, but which the borrowers now
cannot pay due to deteriorating economic conditions and rising unemployment. In the
early part of the decade, borrowers who could no longer afford a particular property or
who needed to move away could sell the home and pay off the mortgage, but with the
large loan to value imbalance which currently exists, this no longer is possible for large
numbers of homeowners.

While these categories of loans are all problematic, albeit for different reasons, those
borrowers who earnestly want to pay and have the ability to pay consistent with the market value
of the collateral have the potential to be reformulated into functional transactions.

It is widely recognized that something must be done to resolve this problem. It is evident that

the voluntary solutions that have been attempted so far have not worked, and that in fact there are
more foreclosures than ever. A solution that would allow bankruptcy judges to construct judicial
modifications of these mortgages has been proposed and I would urge that it be given a chance to

3 hitp://www ipsves.com/AboutUs/Brochures/Pages/defailt.asox
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prove its value. The beauty of such a suggestion is that bankruptcy judges have extensive
experience dealing with financial problems, have done so for many years, and are optimized for
just such a function. It is commonplace for bankruptcy courts to sort out and to resolve debts
and delinquency issues. “Judicial modification” of many kinds of secured loans has been the
norm through modern commercial history. The bankruptcy process is rigorous; people and
entities seeking relief must disgorge all their financial information, which is then closely
scrutinized and evaluated. Assets are valued and then solutions are formulated wherein the
legitimate best interests of the creditors are prioritized. The entire process is overseen by the
Office of the US Trustee, a division of the US Department of Justice.

In the current mortgage crisis, it is commonplace for mortgages to exceed by 30-40 percent the
value of the underlying collateral. 1 have many clients whose mortgage balances are $100,000,
$200,000, $300,000 and more in excess of the values of their homes. In most cases, these are
people who bought at the wrong time, did not recognize that they were paying too much, and
were given mortgage loans which did not take into account the bubble or their ability to repay
the loan. These are people who would like to find some way to work the problem out, but unless
a solution is found, they are powerless to do so. If they were to sell the home at “short sale” all
that would be accomplished is that market value would be realized — and the family would have
no house. If the mortgage is foreclosed, all the mortgage holder would be able to realize from
the foreclosure process is the current value of the home, less a substantial “REO discount”
because foreclosed homes sit vacant, get overgrown, mildewed, and are rightfully perceived as
risky purchases. In fact, in Florida it is generally believed that many foreclosed homes will
ultimately be torn down, which highlights the tragedy of it all.

In reality, the principal writedown occurred when the housing bubble burst; all that remains is
the recognition of the writedown. However, because of the tangled web of interests and lack of
authority to restructure the loan to a realistic number, the servicer and holders are unable to do
that, and are not vested with any other real option but to foreclose. So, none of the mechanisms
in use today do anything more for the mortgage holder than to, at best, bring them the current
market value of the house, less all the costs of sale, and in many cases far less. However, if the
bankruptcy courts are given the ability to address this problem, they would be able to realistically
value the collateral, and then to formulate a rigorous yet fair solution that would, in many cases,
provide a mechanism to afford borrowers an opportunity to save their homes, without the
mortgage holders taking any greater loss than they would anyway, and in many instances the
holders would in fact do better; relief would be immediate, the bleeding would stop, cash flow
would resume immediately, mortgage holders and their servicers would not be required to
support and maintain the properties, pay taxes, insure them, monitor them, or otherwise be
responsible for them. This would create the potential for a “win-win” situation, since the people
committed to saving their homes would have a mechanism to do so, yet this would be founded
upon a carefully constructed and strictly enforced bankruptcy court program.
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Mr. Chairman and Members of the Subcommittee, I commend you for taking action to provide
for judicial modification of home mortgages. Indeed, | cheered when the full House of
Representatives passed HR. 1106 earlier this year. I am joined my colleagues across the country
who sit by, frustrated by our inability to help the families that seek our help every day. Iknow
the financial services industry opposes judicial mortgage modifications and have implored
Congress not to adopt this solution because of the “fragile housing recovery.” Where I sit, there
is no housing recovery, and will not be until we figure out how to stem the rising tide of
foreclosures. We should be using every tool available to us to accomplish this goal. Otherwise,
I fear we may never experience a true and robust economic recovery.

Thank you for your time and attention. I will be pleased to do my best to provide answers to any
questions that you may have.
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ATTACHMENT

2617 COLLEGE PARK - P10, BOX 1705 » SCOTTSBLUFE, NE &¥363-170¢

PHONE: 800-850-0508 » FAX: 037287548
WORROUT AGREEMENT
BY AND BETWEEN AURORA LOAN SERVICES
AND

e N — . a—

msnoxkou\:nfaremx:ismdamyzo, 2009, by and between AURORA LOAN

SERVICES ("Lender”) located at 2617 College Park, Scottsbluff, N 69361,
and s (372113000117 o
collactively, "Customer®). :

WHEREAS, Lender ig the servicing agent and/or the owner mnd
bolder of a certain Note dated 06-14-06, exscuted and delivered by
Customer, in the original principal amount of § 256,000 (the *"Hore"}.
The Note is secured by a mortgage, deed of trust or comparable security
ingtrument dated 06-14-06, {the “Security Instruments}, on the property
located at the address specified abeve (the "Property”). The Note and
Security Instrument are collectively referred to as the "Loan Documentg®,

’ WHEREAS, Customez is in defanlt under the Loan Documents,
has failed to meke payment of monthly instaliments of principal,
interest, and escrow, if amy, and has incurred additiomal expenses
aurhorized under the Loan Documents, resulting in a total arrearage
now due of § 3¢.515.07, as more perticularly get forth below:

Urpaid monthly payment(s) of pITIs from 07-01-D8 through amd including

05-20-0% $ 25,906.65
Acerued Late Charges 689,92
NSF Charges .00
Legal Fees 1,808.00
Corporate Advancegts 2,110.50
Other Femsw*++ .00
Minug Credit (suspense balance/partial pay } {0
Total Amcwnt Due (the "Arrearage® ) E] 30.515.07

“ “PITI" means the menthly payment of principal, intersst, and €scrows,
Tequired, for taxes and insurance premiwm ingtallments.

** 'Corporate Advances® include, but are nor limited to, prop
ingpectien fees, PEODRXty preservation feas, legal fecs, foreclosure
fees and costs, appraisal fees, PPO (i.e. broker price opinion) fees,

oes Eg:}];: r;nz:rt Feei,demgurdinq fees, and suhordingtion fees,
T 8" include, but are not limited to, short t &
and Speed ACH fees, Pamens sfvances

TBOEN  Aurora 1can tERvICEs UL
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May. 23 2099 18:26PM PS

Aurora «Loan Services

2617 COULEGE PARK » PO, BEDL 17D6 = SCOTTSBLUFF, NE 69363-1706
PHONE: 200-550-0508 + FAY; 303.728-264

Loan No. oSSR, Page 2 of §

WHEREAS, as a result of Customer's defanlt, Lender (1) has the
right to accelerate, and to require Customer to make immediata payment in
£ull, all of the sums owed wmder the Note and secured by the Security
Ingtrument, (ii} has so accelerated and declared due in full all such
sums, and (iii) may have already commanced foreclogure proceedinge to
sell the Property.

WREREAS, ag of the date of icn of the A .
Lender commenced Forsclosure Proceedings to sell the Droparty on 10/29/08
by legal filing in the couty and state wheze the Property is located
A Foreclogure sale has not yst been scheduled,

' WHEREAS, customer has requested Lendsr's forbearance in
exercicing its rights and remedies undar the dofault provisions of the
Loan Documents and with regard ko any foreclosure actian that may now
be pending.

WHEREAS, Custemer hag zequested and Lender has agreed to allow
Customar to repay the Arresarage pursuant to a loan work-out arrangement
on the terms set forth herein.

NOR, THEREFORE, in congideration of the promises and matual
covenante herein contained, the parties hereto agree as follows:

1. Term. This Agreement shall explre on the *Bupiration Date,*®
as defined in Attackment A.

2, lenders Forbearagce. Lepder shall forbear frcm exercising any
or all of ite rights and remedies now exigting or ariping during the
temm of this Agreement under the Loan Docuttenty, provided there iz no
“Default®, as such tem is defined in peragraph 5.

3. CUSLOMEr's Afmissiong- Customer admits that the Arrearage
is corzect and is currently owing wnder the Loan Documents, and
represents, agrees and acknowledges that there are no defenses, offsete,
or counterclaims of any nature whatsoever to any of the Loan Documents
or any of the debt evid or h V.

Customer admits and agreas that any and all postponcments of a
foreclogure sale, mads during che term of this Agreement or in
anticipation of this Agreement, are dome by mutual congent of the
Custemer and Lender and that, to the extent allowed by applicahle law,
any such foreclosure sale may he postponed from time to time until the

this Agreement and Attachment A bhave heen fully performed.

q. Texms of Workout. See Attachment A, which is made a part
hereof. .

Q AURORA LOAN SEVICES LG
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FRX MO, :361-272-6295 May. 23 2089 19:26PM PS

Aurora - Loan Services

161* COLLEGE PARK * PO, BOK 1706 + SCISTISBLUFF, KE $3963-1706
PHONE: BOD-550-0508 + FAX: 303-728.7648

Loan Yo. sl Page 3 of §

S. Default. If Customer fails to make any of the payments
specified in Attachment A on the due Gates and in ths amount stated, ar
otherwige fails to comply with any of the verms apd conditions herein or
therein (apy such even hareby defined as & "Default"), Lender, at its
sole option, may terminate this agreement without further notice to
Custamer. In such case, a1l amounts that are then owing under the Note,
the Security Imstrument, and this Agreement sh2ll become immediately due
and payable, and Lender shall be permitted to exercise any and all
rights and remedies provided for in ths Loan Documents, including, mut
oot limited to, immediare scrmencement of a foreclosure action or
resunption of a pending foreclosure action withour further notice to
Customer.

’ 6., No Waiver. Nothing contained herein shall constitute a waiver
of any of all of the Lender's rights or renedies, including tha right
to commence or resume foreclosure broceedings. Fatlure by Lander to
exercige any right or remedy under this Agreement or as otherwiee
provided by applicable law shall not be deemed 0 be a waiver thereof.l

7. Sretys of Default snd Poreclosurs. Customer acknowledyes that
if the Lender previcusly notified tha Customer that the sccomt was in

default, that the Note and Security Inst are accel d and
the debt evidenced by the Note is dus in full, the account remains in
default, such Loan Ix remain accel , and such debt due in

full, although Customer may be entitled by law to cure such defeult by
bringing the lcan evidsnced by Note curreut rather than paying it in
full. Lender's nce of any from Customer which,
indviduxlly, are less than the total amount due to cure the dafault
dascribed herein shall in no way prevent Lendear fram contimping with
collection action, or regquire Lender to Te-notify Customer of such
default, re-accelerate the loan, re-issus any notica, or resums smy
Process prior te Lander proceeding with collection action if Custower
Defaults. Customer agrees that a foreclosure action if commenced by
the Lender against Customer will noc be withdrawn unlees Lender
determines to do so by applicable law. In the event Customer Defaults,
the foraclesure will commence, or reasume from the point at which it
was placed on hold, without further notice,

8. M_mtm:m Bxcept as orbexwise provided in thig
hgreement, the Note and Security Instrument. and soy mmendments
thereto, are ratified and confirmed and shall vemain ic full force and
effece,

1 A typical example of this would be if Lender decides to accept a partial
or untimely payment from Customer instead of returning such paymant or
terminating this Agreement as Provided herein, Lender shall not be
precluded from rejecting & subsequent partial or untimely payment,
terminating this Agreement, or taking any other action permitred by
applicable law.

6]
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Aurora -Loan Services

267 COLLEGE PARK » PO, BOX 1706 « SCOTTIRILF, NE 53363006
FMONE: 800-550.0408 « Fax: 3037287648

Loan wo JINNE, Page 4 of 5

9. Aepligation of pavents. The Payments recaived by Lender from
Customer pursuant to thig Agreenent shall be applied, at Lender's sole
option, first to the earliest monthly payment under the Note that iz due.
Any amounts recaived by Lender that are lass than the full payment
then due and owing under thie Agreemant shall be, at Lender's sale
gption, (1) returned to Customer. or (2) held by Lender in partiel or
Suspanee payment balance until tutficient sum is received by Lender to
apply 2 full payment. If thig Agreement is canceled and/or tarminated
for any reason, any remaining funds in this pactial or suspense paymesnt
balance shall be credited towards Customer's remaining obligation
owing in connection with the loan and shall not be refunded.

18, dethods of making Pavmenta. All payments mage to Lendar under
this agreement shall (i) contain the Lender's losn pumber shosm above,
{ii) unless otherwise agreed to Ly the Lender, be payable in certified
funds by means of cashisr's check, Western Unijon {(code city: Bluff,nNE)
mengy order, or certified check, and (1ii) be seat to AURCRA, LOAN SERVICES
23 specifled in Attachment A. Any payment made other than gcrictly

not be considered to have been raceived Iy Lender, although Lender may,
in its gole discretion, decide to accapt any non-conforming payment.

11. Credit Reporting. Tha of Ou s loan in
existence immediately prior to execution of this Agroement will be
reported monthly to all credit repoxting agencies for the duratfon of

- this Agreement and thereafter. Accordingly, Lender will report the

loan; gubject to this A ag deli if the loen is nmot paid
Curreat under the Loan Do 3, even if Cu makes timsly payments
to Lender under this Agreement However, Lender may digclose that

coustitute an agresment by Lender to waive any reporting of the
delinquency status of loan payments,

12. m—“‘ama_hm_mws If Cugtomer's
loan is not escrowed for taxes and i premiym it iy

Customer ‘s respousibility to pay all ty taxes, premiums for
insurance, and all other C to pay 28 required
undex the terms of the Loan Documents. Custamer's failure to pey
preperty taxes, amounts owed on any senior liem Becurity instrumeme,
other amounts that may attain priority over the Security Tostrument,
or insurance premiume, in each case before their dque date, shall
constitute a Defaylt hereunder.

13. _The Entire Agreement. This Agreement sets forth all of the
promises, covenants, agreements, copditions and understandings between
the parties hereto with ¥espect to the subject matter hareos. This
Agresuent supersedss all prioz underatandings, inducements oy conditians,
BXprass or implied, oral or written, with ragpect thereto except as
contained or refarred to herain. This Agreament may not be amended,
wni.v:d. Gischarged or terminated ¢rally but only by an instiument in

ting.

TBDER aunom LoA sevices uc

FAX ND, :561-272-€295 May. 23 2009 1@:274 P?
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2617 COLLEGE PARK « PO, 80X 1706 + SCOTTSMLFF, NE 63343-1708
PHONE: 800-550-0508 » FAX: 303-720-7648

Loaz No. NGEGNG—N:y Page 5 of 5

u. Time is of the Resence, The Customar agrees and understands
that TIME IS OF THE ESSENCE 28 to all of the Customer's obligationy undar
this Agreement. The grace period for momthly payxents under the Loan
Documents will net apply to payment wuder vhis Agreetent. Therefore,
the Lender must receive the payments under thig Agreemsnt on or before
the Due Dates specified in Actachment a.

15, - This Agreement shall be
non-transferable by Customer. However, 1f the legal or beneficial
interest or the servicing of this loan ig transforred by Lender,
this Agreement inures Lo the henafit of any subgequent Bervicer o
beneficial interest holder of the Xote. .

l6. Severability. To the extent that any word, phrase,
clause, or sentenca of this Agreement shall be found to be illegal or
unenforceable for any reascn, such word, phrage, clavse, or sentence
shall be modified or deleted in such a WIANOT 50 46 to make the
hgreement, as modified, legal and enforceable under applicakle law, and
the balance of the Agrecment or parts thercof ghell not he affected
thereby, the balance being a3 and ind ;
provided that no such severability shall be effective 1f it materially
changes the economic benefit of this Agreement to either party.

17. Execution in Cownterparts. This Ag nay be
#nd delivered in two ar more countezparts, each of which, when so
axacuted and delivered, shall be ag original, bt such counterparts
shall togather comstitute but one and the same i and

Facgimile si shall bae as valid ag originalg,
"8, «_ If Customer has any gmestions reg,
this matter, Cx ahould one of Lender's Lokt Counselars at

the address above or by calling 800-550-0509.

N WITWESS HEREOF, the parties hersto have ceused this Agreement
to be duly executed as of the date signed,

Dated:
Aurora Lean Sexvices —

Dated:

Dated: _

Auzora Loan Services is a debt collector. Aurora is attempting to
collect a debt and any infarmation cbtained will ba used for that
purpose. However, if you are in bankruprey or received a

discharge of this debt, this gommmication ie not an attempt to collect
the debt against you bersonally, but is notice of a possible anforcement
of the lien against the collateral property,

15
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Aurora -Loan Services

9617 COLLEGE PARK » 1.0, B 1708 « m."!m““ﬂ
PHONE: 800.850-0608 » FAXI 3037207648

ATTACHMENT }-m"l‘m FATMENTS

. Customer shall pay

8,1 Por mmposes of of the

$870.41, on or befere 06/01/2003. Therenfter, Cugtomer shall pay
thras (3} stipulated wonthly payments sach in the amount of
$870.41 (each, a “Plan payment<). On or before 06/01/2009
(the *Agreement Retum Date*), Customer sball execute and retwrn
the Agreement, inclnding this A A, in with
the following instructicms:

or if by US Potal Jervices ko
Auxora Loan Services Aurcra Loan Services
Attention; Home Retenmtion an: Bome
2617 Collage Park P.0. Box 1706
Scottshluff, NE 69361 Scottebluft, NE £9363-1708

The Agreement will be of no forca and effect unlegs Lendsr receives
the eéxecuted Agreoment, including Attachment A, 2¢ wall as the f£irse
Plan payment by the Agreemant Return Data. Customer ghall remit

to Lender the first Dlan paymest, in the anount epecified ahove,
macs poyable to Aurora Loan Services in certitied funds by

means of cachier's check, soney order, Kestern Union (code city:
Bluff, ME), or cerzified check. All Plan incloding the
firgt Plan =hall the Lander‘s loan musber shown

in the Agreemant and, unless otherwise agresd to by the Lendar,
shall ba payable in certified funds as degcribed above are to be

®ent to Lender's Payment ing Center in with the
£ollowing i iona:

or i
Aurora Loan Services Aurora Loan Sexvices
Atranticn: Cashiering Department Artention: Cashiezing Deparrment
10350 Park Mesdows Drive P.0. Box 5180
Littleton, €O 80124 Denver, 0O 80217-5180

a.2 Plan ‘pamts ara to be paid on or before the st day
of every menth (each, a *Due Date"). i
The Agreement

ehall expire on the Due Date of the last Plan payment

contemplated by section a.l above {the "Ezpitation pate”),

At the tims Costomer makes the third {3zd) Plan payment vnder

this Agreement, it shall be the Customer's responwibility to mrovide
Aurora with accurate and cemplete financial informaticn in support
of the Customer's request for a loan modification or other workmut
option. Cugtomer myst alee Provide Lender with a completed
‘Borrower's Financial Statement apd proof of income {copies of

Propexly evaluate Customer s current finassial situation saud the
Customer's request for a loan modification or other loan workout
epticm. Temder of the lagk Plan payment shall not be deexmed
acccptance by Aurora of a workout plan or loan modificatiom.

g AURCRA LGAN SRVIEIS UG
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Aurora - Loan Services

Loan No. (NEENNENE

b.

2817 COLLEGE PARK = FO. BOX 1706 » SCOTTSBLUPE, NE 693631708
FHONE: 805500508 « FAX; 302.726-7640

The ‘aggregate Plau pavment will be insufficfent to pay the
Arrcarage. At the Expiration Date, a portion of the Arrearage will
#till be outctanding. Because payment of the Plan payments will not
cure the Ar , 1 ‘g will remain delinguent,
Dpon the Expiration Date, Customer must cure the Arrearage
through a full reinstatement, payment in full, loan modificaticn
agreament or other lean workout option that Lender may offer
(individually and collectively, a "Cure Methed. " Customer's
failurs to enter into a Cure Method will result in the loan being
disqualified from any future Lender Home Retention Growp program
with respect to the loan evidenced by the Note, and Tegular
collection activity will continue, inclyding, kot not limjted to,
or Prion of the foreclosure pTocess, a5 ppecified
in paragraphs 5 and 7 of the Agreement .

TN WITNESS HEREOF, the parties bereto have caused this Attachment A

-to be duly exacuted as of rhe date signed bslow.

Dated:

Dated: .

—_—_—
RN Eoxrover

SRR i

Aurora Loun Services

Dﬁtad:‘ By:

2
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OCWEN LOAN SERVICING 1L ’“"
PORBEARANOE NGREEMENT

1n retwm Foar Oowen Loan Sarvidng LLG {Dowen Logn Lo Servidag) not exestising fts Hnnls -]
ramedy the delrguency presantly ’mﬂle “shava refesenced Ioan groperty, LIS hereby sipulated
and sgreed by and betwen the undersigned as foflows:

) the "Borrd) executed that certsin
promissory Totn agronment {the “Note” mammmuawmm'Mammr

§200,000.80 {ha"Loan e, [ Lt e
WHEREAS, The Bompwer{s) also. secured the Loan by virtue of that ceatain wﬁ:«d of
Trust covering the premises commanty known
(the -Mmsm

WHEREAS, The-Bosrowi(s) 2greed undey the Note and Hortgape to pay legdl fees and costs
1o tha holder of tre Note: and Mastgage in Lhe event of Defauit.

WREREAS, The Borrower(s} ackirowded: elh:kdéadluv ouuhmmsu!meum and
Muln-nnmlmm ﬂu!r <) ncknawidge by their exesution
and defivory hareot, that they have nu defense, setoft urnmwd-lm ‘with pespect to thelr defauity
‘and thtr obigattons under the Note and Mortgage.

WHERERS, The Soriwier(s) ackrowledge thet they vofertarily el ease, dischargs, and
mtmummmsavﬁnvm“ymﬂﬂdam,mﬁumtﬁnm y Claims Iy
‘exist nwv, thet are relsted or confetied I any manner, directly or ndivectty, to tha dats, Hotgage o
the Morementionad premises.

WHEREAS, The relnstatement amount dader the Rote s $28,178.36 a5 of 1/31{2008.

NOW i conskdiertion of the wtual benefis fromt the Forhearance
Agreement, loroﬂ‘wpnoda vﬂmmﬂdﬂm,merﬁﬂptnfmhhadﬂ
u:hwledud,theplﬂls hermby mutually ageet a8 follows:

mmum sbove féchals are trug and correct and are incorporated fiersn by referencs.

CONTRAGTIAL DUR DATE Th The current contractual dua date of the hioka ané Mnmm Is 6172007
2nd compietion of this Forbenmnce: Agroemant yil cura the defaut under the Loai

mewmmEmmumkwmmnuu
fofiowss A Bown peymEnkin the amount of £3,000.00 made payable to Ocwen Loan
Servidng uc»»numwmmmns:mmummm«mm
/3412005 ot -priot ta the foreciscure sale oF law day, y, whichever ocoul occrs St via Tovemight” mell sent te
Loan Resofution m»wwu.,mmspmszmmmmmmmmm
mmamwmam wmmndwwmdngonme 1st day of aach and every

memmmwhwmms: 4112008 payments made in the monthly ammomnm
AY Monthly pryme mmﬂnmmmaawﬂ moneynrdupm bhim to Cowen Luan

Servieing LLC u\dswt 0 Ocwen Losn Servicing 1€ st PO. snan,cndsnum.n.somm

Instesd of 514577 mmnu,camsi-qm. Mpaﬂnlmsshﬂ dearly lachuda the

Lamh numbey, Asto mlawypmm mwﬂhumwyortnumm

mauwuds,m-l:mmpubd Fommwreemmandem

defautt shall ba tonsklered 3 brsach. mmshmmgwmw addional moressad

wae: S Borrover InRisls £
02/01/08711:42 AM
Pagal

Eﬂhb/l—— C/”
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peyments may be hmlblmhmﬂumme.mmmnla such additions) increased
mmg;mwawazm attomey foes b%aunmnanmm

19, 23 Fotocioe action. will ot be disnlsss, Bowever it wi
OI(MP'* .amen Serviing
mw&%ﬁwwmmmmmmwmuc
" Dt the Iz may
Ftmeftately proceed with tha, Mmmmmm«mm

LiteChames:
Hmﬂ-lyﬁllmmshd!mhu AT, fack rtrig the tesm of this Farbiearae Agrecment,
mmmmoumd\hnm:eﬁ&ehmbunmmmmm *

mmﬂhnmm expences and charges which hive riot yet been bied or
pastutwm nactoumt, Any such mﬂa\aﬂ:ha addedmyuur!oaﬁsalaneewben
maa,mmlhwmnnmmmwmhmvammuyowmmsn‘lnadﬂﬂm o
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Mr. CoHEN. Thank you, Judge. I appreciate your testimony.

Our final witness is Mr. Henry E., Hank, Hildebrand, III. Mr.
Hildebrand has served as standing trustee for Chapter 13 matters
in the Middle District of Tennessee since 1982, and as standing
Chapter 12 trustee for that district since 1986. He has been a
friend of mine since 1982, working closely with the Tennessee Gen-
eral Assembly on matters above and beyond these issues. Counsel
of the national law firm of Lassiter, Tidwell, Davis, Keller &
Hogan, and an honorary Kentucky colonel and Tennessee colonel.
He is a fellow of the American College of Bankruptcy and serves
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on its education committee. He is chairman of the Legislative and
Legal Affairs Committee of the National Association of Chapter 13
Trustees and the board of directors of that same group’s consumer
bankruptcy education group. Adjunct faculty member at the Na-
tional School of Law and St. Johns University School of Law and
highly respected member of the National and Tennessee State com-
munity.

Thank you, Mr. Hildebrand. Will you proceed with your testi-
mony?

TESTIMONY OF HENRY E. HILDEBRAND, III,
NATIONAL ASSOCIATION OF CHAPTER 13 TRUSTEES

Mr. HILDEBRAND. Thank you, Mr. Chairman.

And thank you, Mr. Frank, Members of the Committee.

I am delighted to appear here today on behalf of the National As-
sociation of Chapter 13 Trustees. There are about 212 Chapter 13
trustees across the country who are charged with the responsibility
of administrating the Chapter 13 program across the country.

Chapter 13, of course, is the mechanism in bankruptcy whereby
there is an administration of repayment in bankruptcy. Debts are
actually paid back. We are now paying back approximately $6 bil-
lion a year of debt repayment through the Chapter 13 program.

Traditionally, Chapter 13 has constituted the last resort of a bor-
rower in which to save a home in which the mortgage is in default.
It has provided the tools whereby that mortgage can be cured and
payments can be maintained. And over the time that Chapter 13
has been effective since 1979, millions of families have saved their
homes through Chapter 13, curing defaults, maintaining mort-
gages, and getting themselves back on their feet.

It is remarkably successful where I come from. It is remarkably
successful across the country. But the Chapter 13 model in curing
mortgage defaults and maintaining payments is based upon a
mortgage model that is no longer a valid model. We have been in-
undated with and we are now facing what I call the exotic mort-
gage, the mortgage that doesn’t fit the natural, historical model of
mortgages, and debtors, borrowers getting these mortgages not
only didn’t understand what they were getting into, they fell into
default not even knowing what the requirements were under their
own mortgage.

So the question is, does Chapter 13 from a model from 1979 pro-
vide the tools to be able to cure the problems that exist under these
exotic mortgages? The Chapter 13 trustees are disappointed that
the Senate didn’t agree with the House in providing a tool for deal-
ing with the exotic mortgages in Chapter 13. Bankruptcy has been
described as the last platform whereby you create a new dialogue
between parties who can act in their own economic self-interest.

As Professor Allen White’s study—and I know he testified before
this Committee in the spring. He reviews these, and he points out
that the economic interests would seem to point toward increased
HAMP modifications. As he reported in a report I just got yester-
day, mortgages in the pool he looked at, mortgage modifications re-
sult in a loss of approximately $12,000 per mortgage. In fore-
closures, the loss is approximately $147,000 per foreclosure. That
is not acting in your own economic self-interest.
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Why? Well, risk is not connected with reward under these mort-
gages. The model simply does not work. Legal barriers exist be-
tween the servicing entity, the mortgage entity, and the entity that
actually has the possibility of reward.

So the HAMP programs you are seeing have been largely unsuc-
cessful in dealing with the vast number of borrowers that are in
default. It is not what we wanted. It is not what you wanted. It
is not what Treasury wanted. But it is the truth; the HAMP sys-
tem right now does not work.

Can we make it work better? I hope so. And the trustees are cer-
tainly willing and participating now in processes where we can
make this work better. Can it work better where borrowers are in
bankruptcy? Remember, bankruptcy, they are there, many of them,
in Chapter 13 in order to save their home. They already have the
incentive to try and save their home. They want the house. They
want the mortgage paid. They just need help doing it. Bankruptcy
creates a system whereby documentation can be provided. Let’s
change the HAMP program to allow the bankruptcy documentation
to suffice instead of adding an additional layer.

Does this mean that, because it didn’t work, that we stop on the
process of trying to make HAMP better? No. We still need to do
that. We need to make it work. So the trustees would encourage
you to continue to look at the tools that can make Chapter 13 a
better mechanism to cure defaults and get these mortgages back on
track. If, as Representative Franks has pointed out, that 1106 is
not the way you want to go, and I would agree, the trustees would
agree that 1106 can be tweaked or can be improved. But it does
recognize, as Mr. Scott had pointed out, that Chapter 13 recognizes
that values for mortgages that are being cured are different than
the distressed values that are facing in foreclosure.

The second recommendation we would make, bring trustees and
attorneys into the HAMP process. Do not exclude them. Do not ig-
nore them. Encourage trustees and debtors attorneys to participate
in the process.

And, finally, we would recommend that if the HAMP process is
stalled, doesn’t work, results in silence, create judicial review of the
HAMP process. If the mortgage modification is not acceptable, at
least take a look at allowing the judges to review the determina-
tions made in the HAMP process.

Thank you for the opportunity to be here, Mr. Chairman. And I
am willing to answer any questions you may have.

[The prepared statement of Mr. Hildebrand follows:]
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Testimony of Henry E. Hildebrand, 111
House Committee on the Judiciary
Subcommittee on Commercial and Administrative Law
“Home Foreclosures: Will Voluntary Mortgage Modification Help Families
Save Their Homes? Part 11”
December 11, 2009

Mr. Chairman, members of the Sub-Committee, and distinguished witnesses, 1 am
pleased to have the opportunity to meet with you today to deal with the question raised by the
Committee, “Will Voluntary Mortgage Modification Help Families Save Their Homes?” As a
Chapter 13 trustee for the past 27 years, as chairman of the Legislative & Legal Affairs
Committee of the National Association of Chapter Thirteen Trustees, and having direct
involvement in administering 14,000 active Chapter 13 cases, I regret to tell you that the answer
to your question is “no.”

I appear today as a representative of the National Association of Chapter Thirteen
Trustees (NACTT), a national organization of consumer bankruptcy professionals, created to
further the education of bankruptcy practitioners, trustees, and others involved in consumer
bankruptcy, and to provide assistance and support to policy makers and the courts. The NACTT
is an organization committed to imparting the highest professional standards to all of our
members. The NACTT and its members have been fully committed to assisting debtors as they
work to save their homes, while protecting the appropriate contractual interests of creditors,
using whatever tools they are provided.

Chapter 13 has long provided the avenue where a homeowner, in arrears on a home
mortgage, can save the home by curing the existing default and maintaining the ongoing

contractual mortgage payments. For years, this has been an adequate bankruptcy remedy to save
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hundreds of thousands of homes, preserving home ownership for thousands of families in
communities across the country.

However, the structure of home mortgages has changed since the early days of the
Bankruptcy Code, and the tools that Chapter 13 once provided are no longer adequate to help the
families in distress keep their homes. The exotic mortgages created by the mortgage industry
enticed expanded home ownership but did not conform with the traditional and prudent model of
mortgages. Consequently, Chapter 13 no longer works as well to save homes from foreclosure.
This committee has previously considered this same question.

The NACTT made suggestions to this Committee and members of Congress in reference
to your consideration of H.R. 200 (S 61). As this Committee noted in its report on H.R. 200,
submitted in February 2009, “Our Nation is currently experiencing a mortgage foreclosure crisis
unprecedented since the Great Depression. It is severely harming neighborhoods, communities
and the United States economy as a whole. Our economic recovery depends upon stabilizing the
housing sector; and this requires more effective measures to stem the flood of foreclosures.”'
The financial hits on homeowners that led to House passage of H.R. 200 have not improved. If
anything, the conditions have deteriorated where mortgage defaults continue to climb,
foreclosures increase, and family displacements escalate. Some 7.5 million foreclosure sales will
have taken place between 2006 and 2011. Mark Sandy, economist for Moody’s, has predicted
that 4.8 million foreclosures are expected between 2009 and 20117 The third quarter
delinquency rate in home mortgages is the highest since the Mortgage Bankers Association

began keeping records in 1972, The combined percentage of those in foreclosure as well as

" HR.Rep. No. 111-19, at 4 (2009).
* See Ray Clancy. U.S. Property Market Facing Further Pressure in 2010, According to Leading Economists, U.S.
Pror. NEws. Dec. 7. 2009.
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delinquent homeowners is 14.41 percent, or about | in 7 mortgage holders.® “The outlook is that
delinquency rates and foreclosure rates will continue to worsen before they improve.”* The
percentage of loans on which foreclosure actions were commenced reached a record at 1.42
percent.5

When the Senate rejected S. 61, the companion bill to H.R. 200, supporters of the
remedies it had promised still held hope that the Making Homes Affordable program would
encourage voluntary modification of mortgages by lenders that would give individual borrowers
in distress the ability to keep their homes through modified mortgage payments.

The benefits of ongoing home ownership are clear. Continued home occupancy and
payments, even when modified, provide a home for multiple family members, a performing loan
for the mortgage creditor, the prevention of neighborhood decay and blight that can poison a
community as foreclosed homes sit abandoned and the continuation of property tax revenues to
cover the essential services such as schools, police and fire protection. The obviously economic
benefits of making it possible for individuals to keep their homes and make their mortgage
payments lead to the unavoidable conclusion that voluntary mortgage modifications are a good
idea for all.

Chapter 13 trustees were encouraged by these efforts of Treasury to promote voluntary
mortgage modifications through the Homes Affordable Modification Program (HAMP). The sad
truth, however, is that HAMP is complex, difficult for servicers to administer, confusing to
unsophisticated borrowers facing financial problems, and provides neither adequate nor timely

relief they so desperately need to restructure their mortgages.

* David Streitfeld, I7.S. Morfgage Delinquencies Reach a Record High, N.Y. Tovrs, Nov. 19, 2009, at nytimes com.
* Renae Mertle, Foreclosure Delinquency Rates Spike Amid Growing Unemployment, WASIL POsT, Nov. 19, 2009,
ar washingtornpost.corm.

* Kathleen Howley, #HA, Prime Morigage Defaulls at Records on Job Losses. Nov. 19, 2009. at Bloomberg.cormn.

4
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To be sure, many borrowers cannot afford their homes and the modifications
contemplated under the HAMP program do little to cure the underlying problem: the debtor’s
income is inadequate to cover the mortgage payments even as modified.

Many homeowners, however, might well profit from a restructuring of the mortgage
under HAMP, provided such modifications were offered as a part of the existing Chapter 13
bankruptey infrastructure.

In today’s mortgage environment, where exotic mortgages adjust interest rates, modify
payments and escalate mortgage obligations, Chapter 13 no longer helps desperate debtors trying
to keep their homes. Under current laws, ongoing mortgage obligations on a debtor’s principal
residence must be paid as provided in the original contract.” Chapter 13 debtors, seeking to
preserve their homes, are powerless to restructure mortgages with a fixed and fair interest rate or
a re-amortization of their mortgage debt. Servicers, however, advised by the HAMP directives
that mortgage modifications are only optional for debtors in bankruptcy, have shied away from
borrowers in bankruptcy, particularly Chapter 13. As trustees, we understand that debtors with
the commitment to dedicate future income to the payment of creditors are willing to subject
themselves to the scrutiny of a trustee and a bankruptcy court, and have experienced attoreys to
assist them, are prime candidates for a mortgage modification. We are disappointed that
voluntary mortgage modifications are not routine for Chapter 13 debtors.

This is not to imply that the individuals at the Department of the Treasury and individual
servicers have not worked diligently in an effort to make HAMP modifications available to more
debtors in Chapter 13 cases. The unfortunate truth, however, is that very few, if any, of the

mortgage modifications proposed by Chapter 13 debtors have been accepted.

® 11 US.C. §§1322(b)(5).and 1322(b)(2). It is somewhat ironic to mote that the Bankruptcy Code permits a
modification of a mortgage on investment property or a vacation home. Omly a debtor’s home mortgage is isolated
from modilication.
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Trustee after trustee has indicated that the only consistent scenario they’ve seen from
HAMP in Chapter 13 cases is failure, frustration and silence. Servicers fail to respond to
inquiries by debtors and their attorneys. Debtors fail to understand the requirements imposed on
them by HAMP. Debtors’ counsel are not included in communications by servicers to borrowers,
and thus are excluded from facilitating the very remedies they seek which can make a difference
for their clients.”

We now know from the media that many of the modifications under the HAMP are not
“working.” This is no surprise, largely because of a systemic myopia in the program. HAMP
looks primarily at the mortgage payments and does not examine the entire financial structure of a
borrower, as occurs in a Chapter 13 case. Itis time to awaken to the benefits of using Chapter 13
to facilitate the mortgage modification process.

Trustees know that HAMP modifications are not being made available to most debtors in
Chapter 13. This view is supported by information we've received from debtors’ attorneys.

An attorney in northern California indicates that for 20 requested HAMP modifications
for Chapter 13 cases filed from July 1, 2009 through September 30, 2009, none of the debtors
have received a permanent HAMP modification, none of the debtors received a temporary plan
that had not been subsequently revoked, 85 percent (17 out of 20) of the servicers did not
respond at all to the request for a HAMP modification, and 65 percent of the mortgage lenders
actually objected to the confirmation of a Chapter 13 plan that simply requested a HAMP

modification.

7 This is not to say that some servicers are not actively responding to modification requests. SPS, Countrywide and
Wells Fargo appear to be more active than others in allempting Lo reach out to Chapter 13 deblors.

6
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In my home city of Nashville, a leading debtors’ law firm requested HAMP
modifications in 19 separate cases. None of these requests resulted in either a temporary or
permanent modification. In nine of the cases, debtor’s counsel received no response at all.

A Kansas attorney reports that after six months of attempting to work out a loan
modification from Bank of America (f/k/a Countrywide Home Loans), a couple received a
foreclosure lawsuit at the same time they were being told that they were being reviewed for a
modification. A judgment in civil court was taken against them and their home was repeatedly
placed on the auction docket every month and removed at the last minute while Bank of America
considered the modification request. These debtors finally received an offer from Bank of
America approving a modification. This offer was later withdrawn when they filed bankruptey to
deal with the rest of their debt problems.®

Even where submissions of HAMP requests have been simplified by use of a web site
(www.defaultmitigation.com), only 33 percent of the submissions appear to have led to a HAMP
offer. While this is better than it has been, it is far from what we had hoped.

Chapter 13 trustees, wishing to encourage the use of HAMP modifications, repeatedly
inquire of debtors at Meetings of Creditors whether they had had any success in soliciting a
HAMP modification. The response is always the same: as long as borrowers are in bankruptcy
they are ineligible for a HAMP modification.

A trustee in Maryland reports that Chapter 13 debtors often complain about receiving
inconsistent information related to mortgage modifications. Some debtors, being advised to make
a modified payment amount, do so, only to discover that the bankruptcy department of their loan
servicer has referred the matter for foreclosure precisely because the debtors paid the lower, trial

period payment amount.

8See In re Devorsky. Bk. No. 09-22087 (Bankr D. Kan ).
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We are aware that HAMP has been disappointing in many ways.” In October, the
Congressional Oversight Panel revealed that only about 1,700 permanent modifications under the
HAMP program had been completed. This number is far less than anticipated and far too few to
have any meaningtul impact on our housing crisis.

What trustees and participants in the bankruptcy process have learned is that HAMP is a
massive disappointment, across the board, failing to adjust mortgages, whether in or out of
bankruptcy. The HAMP program, while a novel and commendable idea, has been marked only
with a lack of success and overwhelming frustration by borrowers, their attorneys, and trustees.
As more homes fall to foreclosure, as more homeowners fall delinquent on their mortgages, our
opportunity to fix the problem diminishes. Chapter 13, formerly the best means by which a
debtor could maintain possession of a home while repaying a mortgage as currently established,
cannot solve the problems of today’s mortgages in today’s world. In April, the Senate rejected
the House’s proposal of judicial medification of home mortgages by federal courts. The NACTT
supported H.R. 200 and encouraged its enactment. We saw the strengths of an impartial and fair
judicial system, with substantial experience in valuing real property and restructuring secured
debt, effecting modifications of exotic home mortgages in the context of a broad, comprehensive
reorganization of an individual borrower’s debt. When HR. 200 failed to become law, the
NACTT was hopeful that voluntary modifications would help. We now know: they did not.
Proposals to Effect a Meaningful Response

The NACTT continues to believe that judicial modifications of home mortgages through
our existing federal court structure is the best way to quickly, fairly and effectively restructure

home mortgages facing foreclosure. We believe that the problems facing us do not arise from

® See taward et al. v Aurora Loan Services, et al.. civil action pending in the U.S. District Court for the District of
Colunbia, filed November 9, 2009.
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local community banks and credit unions.'’ Similarly, revisiting judicial modification of
mortgages, even if limited to interest rates, amortization and capitalization of advances, enforced
by authority of a court order, can make modifications meaningful and can actually have a broad
impact on helping to solve our growing foreclosure crisis. While we understand that there were
some valid questions raised by H.R. 200 and S. 61", the trustees supported the efforts of this
Committee.

If judicial modification is not possible, then, at a minimum, HAMP should be modified to
make clear that Chapter 13 debtors are not precluded from pursuing a HAMP modification while
they are in bankruptcy. The documentation required under HAMP should be modified to
recognize that debtors in bankruptcy are subjected to severe scrutiny by creditors, trustees, and
the court. Thus, the documents provided to the trustee should be adequate to provide the
documentation necessary for an evaluation as to whether the Chapter 13 debtor is eligible for a
HAMP modification early in the bankruptcy process. The Bankruptcy Code itself, 11 U.S.C. §
521(a)(1), requires the submission of detailed documentation of a debtor’s income, expenses,
assets and liabilities. A debtor must submit tax returns to the trustee in their case. See 11 U.S.C.
§521(f). Debtors must submit pay advices for review to verify the veracity of the debtor’s stated
income. The submission of these documents should be sufficient to satisfy the documentation
requirements imposed under HAMP. We encourage Treasury to require servicers to accept
bankruptcy documentation in lieu of the documentation currently requested as part of a HAMP

modification.

' Often such financial institutions retain an adequate interest in a mortgage to facilitate voluntary mortgage

modifications without the mstitutional impediments that asset-backed security pools and their servicers face.
"' The trustees are concemed over the limitations that the legislation would place upon the percentage fee that
trustees would be penmilied to assess in a case when they are administering a modilied morigage under the proposal.

9
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Prompt Response Required or Defer to the Court

For Chapter 13 debtors seeking to propose a restructure of their debts, it is essential that
HAMP requests be dealt with promptly and efficiently. If a mortgage servicer fails to respond to
a HAMP request, it only makes sense to permit the HAMP analysis to be done by the court to
determine whether a Chapter 13 debtor is eligible for the HAMP modification. If a debtor
appears to be eligible for a HAMP modification at the onset of a Chapter 13 bankruptcy case, the
mortgage servicer should be required to demonstrate that it is not in the best interest of the
mortgage holder to permit the HAMP-style modification requested by a debtor. '
Permit Courts to Apply the HAMP Tests

Although this Committee endorsed the concept of broad judicial modification of home
mortgages in a Chapter 13 bankruptcy plan in HR. 200, the Senate rejected such a modification.
Despite this rejection by the Senate, this Committee should revisit this issue and confer authority
to a judicial officer -- the bankruptcy judge -- to impose HAMP-style modifications by (1)
capitalizing late fees, advances, escrow shortages, etc.; (2) adjusting the interest rate in .125
increments; (3) re-amortizing the obligation up to 40 years; and/or (4) capitalizing the unpaid
principal over the remaining life of the loan. While this does limit the effect of judicial
modifications of home mortgages, it can encourage prompt and effective mortgage modifications
for debtors in bankruptcy.
Encourage the Debtors’ Attorneys to Become More Active in the Process

The efforts of the Department of the Treasury and the HAMP program have been focused
on compensating servicers for their consideration and work involved in working through a

HAMP modification. Similarly, the Department of Treasury ought to encourage debtors’

'* This is the essence of the Net Present Value (NPV) test of HAMP. Where a court determines that a HAMP
modification should be imposed, a mortgage lender should be required to demonstrate that the NPV test precludes a
modification.

10
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attorneys and borrowers’ representatives to become more active in submitting the documentation
necessary to obtain a HAMP modification, particularly where a borrower is in a Chapter 13
bankruptcy and the information is already in the possession of a debtor’s attorney. This
Committee should make clear that compensating a debtor’s attorney, not with taxpayer funds,
but with funds from the estate created in a Chapter 13 case, is appropriate for an attorney
pursuing a modification pursuant to the relatively complex requirements of a HAMP
modification.

Bring Chapter Thirteen Trustees into the System

The Department of the Treasury has made a commendable effort to bring Chapter 13
trustees into this process to work with servicers and government officials in encouraging HAMP
program implementation in the bankruptcy system. This should continue to be encouraged and
Treasury should provide full information to Chapter 13 trustees through the Executive Office of
the United States Trustee, educating trustees and their staffs in order to assist debtors and their
attorneys in making HAMP modification requests.

The NACTT members are willing to assist the Department of the Treasury in reaching
out to individual trustees, debtor’s attorneys, borrower’s advocates, and servicers, as they work
through an ongoing effort to make HAMP modifications, whether voluntarily accepted as under
the current program, or, through legislative change, imposed on lenders through a judicial
process, such that participation can be meaningful and effective.

NACTT members strongly support this Committee’s original proposal that home
mortgages be modified through a fair, open and tested judicial process. We believe that the

system within which we work is well equipped to promptly effectuate mortgage modifications

11
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The Trustee members of the NACTT stand willing to provide the structure and the support to the
bankruptcy community to insure that modifications are meaningful and effective.

The NACTT stands ready to answer any questions you may have.

12

Mr. CoHEN. Thank you, Mr. Hildebrand. You have shown that
you are as knowledgeable about preserving the use of and preser-
vation of real assets as you are liquid assets.

Mr. HILDEBRAND. Thank you, Mr. Chairman.

Mr. CoHEN. We now begin questioning. And I recognize myself
for 5 minutes for questioning.
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Ms. Schwartz, you are put in the somewhat difficult position of
being the only person here that attempts to defend the HAMP pro-
gram. Professor Levitin says it is a failure. Judge Golant appar-
ently says something similar, and so does Mr. Hildebrand. They all
have suggestions, like the cramdown provision. Tell me the things
that they have said that you agree with.

Ms. SCHWARTZ. Thank you for the question.

Listen, I think we all get frustrated that we can’t see all of this
wrapped up with a bow and finish every month at a greater num-
ber. But the truth is there are a lot of people paying $500 or $600
less on a mortgage. In fact, 728,000 people.

I think what the government has done through HAMP has put
some uniformity into the program that there has not been across
the market. I have been involved for 2 years, as you know, on this.
So that is a good thing. Pull-through will be a good thing. Working
with third parties will be a good thing. Time is of the essence. We
all know that. There are 3.5 million people 60 days late on their
mortgage.

That said, what I agree with is that we should work on loans
that are already in bankruptcy and figure out a way to help those
people get modifications. That is something we are already working
on with some of my colleagues at the table here with Treasury.

Another issue is not one loan should go to foreclosure that hasn’t
been reviewed for a HAMP mod or another mod. Because, let me
assure you all, the loans that fail HAMP will get other mods, and
they do, as do many other——

Mr. COHEN. Let me interrupt you slightly, because I know you
have many other areas to go to that you want to agree with these
folks.

Judge, you are shaking your head. Tell me why.

Ms. GOLANT. They are not getting reviewed. I only see people
when they have tried their hearts out and have not gotten re-
viewed. They haven’t gotten any answer. And while they are still
waiting for an answer, the process server shows up with a fore-
closure complaint. Then they come to me. So I know they are not
getting reviewed.

Mr. COHEN. Ms. Schwartz.

Ms. SCHWARTZ. Yes. So a requirement and a legal contract with
the United States Government for everyone who has signed up for
it is this loan will be reviewed for eligibility on a HAMP modifica-
tion, and many others.

The foreclosure—rate of foreclosures has gone down, the fore-
closure sales, and there is this cue of people in waiting for sales
while they are being reviewed for eligibility. And they haven’t all
been timely reviewed, we all know that because we are seeing the
numbers, but that is the process that has been prescribed, and it
is the process within these organizations to do so. And maybe it is
the lack of communication that is half of this.

Mr. COHEN. Professor Golant, let me ask you this. The question
on the cramdown, as the other side says, this will dry up the mar-
ket and raise credit rates and all these things and make it more
difficult for people to get mortgages if we do this. We allow family
farms to have their conditions modified, homes modified, vacation
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homes, yachts. Have you seen this in financing for yachts and vaca-
tion homes?

Ms. GOLANT. No, Mr. Chairman. And in fact, the bill as I under-
stand it is only for existing mortgages anyway. So it couldn’t pos-
sibly affect new finance.

Mr. COHEN. Anybody else seeing a big problem in this country
with financing yachts?

Mr. HILDEBRAND. I serve as the Chapter 12 trustee in the middle
district and have done that for 20 years. And in the context of
farmers, they are allowed to do this. They are allowed to restruc-
ture their home mortgages or farm mortgages over the period of
time longer than the 5-year term of the plan, and they have
worked, and it has not caused farm credit to disappear.

Mr. COHEN. Professor Levitin, you say it is a failure. Is there any
way to cure HAMP.

Mr. LEVITIN. Well, it depends on what you want HAMP to do. If
you want HAMP to have a macroeconomic impact, I don’t think
there is any way to fix it.

That said, it doesn’t mean we should toss HAMP out. HAMP
does help people. I mean, to the extent we can help any person who
is in foreclosure, we should try to do it. And HAMP is helping some
people, but it is just not ever going to produce the volume we need
to keep up with foreclosures.

Mr. CoHEN. Does anybody know what percentage of people it is
helping? Is it like 4 percent?

Ms. Schwartz, do you have any idea?

Ms. ScHWARTZ. Well, I think we don’t know that answer yet, be-
cause they are all in process, 60, 90, 120 days under the grace pe-
riod of getting their final docs in. So that measurement is difficult
to assess.

Mr. JORDAN. Mr. Chairman?

Mr. COHEN. Yes?

Mr. JORDAN. Just in response to the question, we had a hearing
in Cleveland this Monday with Mr. Kucinich on the Domestic Pol-
icy Subcommittee of OGR. Testimony from Ms. Caldwell from
Treasury was 650,000 are in some type of preliminary modification
trial phase.

But, to date, my numbers that we got, confirmed by Ms.
Caldwell, were 1,711 families in the HAMP program. That is all
that have had their loans modified.

Mr. COHEN. 1,711 out of 65,0007

Mr. JORDAN. 650,000 are in the trial phase. 1,711 families have
had their loans actually modified; that is it—permanent modifica-
tion. It is that bad.

Mr. CoHEN. Thank you, Mr. Jordan.

Ms. Schwartz?

Ms. SCHWARTZ. I just actually had the number from the Treasury
report that there are 31,000 permanent modifications. And, remem-
ber, you have to be 90-days current with full documentation to get
permanent. There are a substantial number of people current on
their payments but have not documented, just to keep the distinc-
tion.

Mr. COHEN. Before I yield to the Ranking Member of the minor-
ity, Judge, do you have a response?
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Ms. GOLANT. I do, your honor—I am sorry, Mr. Chairman—be-
cause——

Mr. CoHEN. No, “your honor” works. I like that.

Ms. GOLANT. Yes, your honor. I try to get people even to be al-
lowed to apply for HAMP, because, despite the participation agree-
ments, many servicers will not even allow it. So I have people that
have also made their 3-month payments and they are still not get-
ting permanent mods.

But I am talking about people that can’t even get in the door.
I don’t know why, but it is not that I am not trying. And when I
try, I get resistance. I don’t get a package, “Here, send it in, and
we will consider it.” I get a hearing in front of a judge, because
they won’t agree.

Mr. CoHEN. Thank you.

I now yield to the Ranking Member from Arizona, Mr. Franks.

Mr. FRaNKS. Well, thank you, Mr. Chairman.

Mr. Chairman, let me just, if I could, begin by trying to clarify
a couple of things.

Related to the comparison on the Chapter 12, the family farm
comparison, there were only 314 of those last year. So it is, kind
of, not a really very good comparison.

And I also wanted to just—because I understand that there is a
partisan disagreement over how this challenge came into existence.
But there are a lot of statements on the other side of the aisle that
says that rebundling and all of these things that were done with
the derivatives were the problem.

But I just want to remind everyone, if the loans that were the
fundamental matrix of those instruments, if the loans that made
up those financial instruments had performed as one would have
expected them normally to do so, none of this would have hap-
pened. All of the derivatives would have been fine. I am not sug-
gesting it was a perfect system, but I am saying that the problem,
the thing that caused this problem was that bad loans were made.

And, certainly, the CRA put a great deal of pressure on banks
to make bad loans. And banks, due to their own fault or due to the
pressure that was in the system, kind of did away with the three
main legs that hold up loans. One of those is income, one of those
is credit history, and, of course, one of those is the collateral, how
much money they put into the loan in the first place. And when
you take those three things out, as a lot of that happened, that is
what catalyzed this problem.

And we should be, as a Congress, looking very hard on ways to
prevent that again and at least to face that squarely. And I don’t
really think it is a partisan issue, and, unfortunately, it has be-
come that. But I don’t know what else we can do with that.

Ms. Schwartz, I have been very obviously impressed with your
testimony today. You note that there have been 680,000 trial modi-
fications under HAMP. What does it take to convert a trial modi-
fication to a permanent modification? And what are the main im-
pediments to making those conversions?

Ms. SCHWARTZ. Well, I could just name a few. I think because
there are taxpayer dollars involved with these modifications, what
you have seen in the past is maybe less rigorous dotting of the “i”
and crossing of the “t” before you would grant a permanent modi-
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fication. It would be performance on pay history that gets them
there, you know, some documentation like a hardship, maybe a pay
stub, et cetera.

This is more prescriptive. In fact, if you need a W-2 and tax re-
turns and a 4506(t) and the hardship letter and the other docu-
mentation, if it is going back and forth with servicers, counselors,
and the borrower 10 times on the same mortgage, it is very dif-
ficult to be efficient and effective.

And with any government program, you are at risk of making a
mistake, and no one wants total make a mistake if they put them
into a mod. A lot of process and friction is in the system, under-
standably. These are taxpayer dollars.

So that is the biggest difference, is documentation, streamlining,
and trying to contact with the borrower that don’t return calls, and
maybe 120 days later you start getting into the process. There are
just all kinds of issues.

Mr. FRANKS. Is there any way to eliminate some of these impedi-
ments without putting the program in the same kind of challenges
that got us here?

Ms. SCHWARTZ. Yes, sir. I mean, we do have some recommenda-
tions, and to the government, that we think there are ways to im-
prove it. I don’t know that you are going to get the pull-through
that everyone wants and expects for a program like this. And,
again, unemployment is one the biggest drivers. Lack of income
means you cannot modify a loan.

Mr. FrRANKS. I guess that is my question. How is unemployment
affecting mortgage-modification efforts? And isn’t it, or is it, the
single greatest impediment to these modifications?

Ms. SCHWARTZ. I think it is one of the biggest ones, in that we
are all in such a changing landscape that what was true 120 days
before when you start the trial modification, a loss of income of one
spouse, maybe overtime being cut changes the dynamics. And when
the income documentation gets documented, it is different than
what it was 90 days ago.

And so this changing landscape, it is difficult to keep the process
in place. And it is a threat, I think, to all of the good work going
on with all parties, whether it is counselors, lawyers, and servicers.
This changing landscape is clearly the issue.

Mr. FRANKS. Mr. Chairman, I guess, with that, I will just suggest
that one thing that we should be able to get together on on both
sides of this aisle here is to recognize the importance of jobs and
productivity to solving these problems. It is the only way home.

And it is astonishing how a lot of the economists can talk in big
words, but, fundamentally, the economy is about productivity, and
that is measured in large part by jobs. And I hope that we can get
together and face that. I don’t know if either side has the answer
on how to fix it, but we should agree that that is a huge, huge
issue.

And I yield back.

Mr. CoHEN. Thank you, sir.

I would now like to recognize Mr. Delahunt. Would you like to
ask questions? Mr. Conyers passes, I believe.

Mr. Conyers?

Mr. CoNYERS. No, I don’t pass.
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Mr. COHEN. You don’t pass. You pass everything; you pass with
honors.

You are recognized, Mr. Conyers.

Mr. CoNYERS. You can’t Chair two Subcommittees at the same
time.

Let’s see what we are talking about here. This is, I won’t say a
funny kind of hearing, but we have two witnesses that say every-
thing is going along about as well as it can and two that are clearly
dissatisfied.

Now, my investigator tells me that the HOPE coalition is made
up of community counselors, bankers, and mortgage company offi-
cials. True?

Ms. SCHWARTZ. Yes, and investors and Freddie Mac and all the
nonprofit, HUD-approved counseling agencies, that is correct.

Mr. CONYERS. How many bankers?

Ms. ScHwARTZ. Well, we have about 34 different servicing insti-
tutions. Many of the top banks are members of HOPE NOW.

Mr. CoONYERS. They are the ones that created the problem.

Ms. SCHWARTZ. You know what, sir? They are the ones who need
to get you out of this. You need to work with us

Mr. CONYERS. Oh. Because they got us into this.

Ms. SCHWARTZ. They are the ones in charge of executing modi-
fications and helping borrowers through loss mitigation. And to not
have them work through this to help get out of it would be a mis-
take.

Mr. CONYERS. How many are there?

Ms. SCHWARTZ. Pardon me?

Mr. CONYERS. How many bankers are there, just roughly?

Ms. SCHWARTZ. I just don’t know the breakout of who is—let me
think. Maybe it is 18 out of 33 or something. I have to relook at
that.

Mr. CONYERS. Well, look at it, and we want to put it in the
record.

Ms. SCHWARTZ. Sure. Sure.

Mr. CONYERS. What about mortgage company people?

Ms. ScHWARTZ. So all of these institutions——

Mr. CONYERS. All of them are? Most of them are?

Ms. SCHWARTZ. Well, I mean, we have the resources of people to
work with us on all the Committees and help go to the outreach
events and send teams of people to meet with borrowers. So there
are all, kind of, walks of life within these companies.

Mr. CoNYERS. Yeah, how many?

Ms. SCHWARTZ. Thousands, probably, working to help. I don’t un-
derstand the question perhaps. I apologize.

Mr. CoNYERS. That is all right. Well, that is a great acronym,
HOPE. Reverend Jesse Jackson, “Keep hope alive.”

How many people have you helped?

Ms. SCHWARTZ. This year alone, the records on 40 million loans,
which is the majority of the market share, indicates that 2.6 mil-
lion people have had either modifications or repayment plans, in
addition to the 700,000 government trial plans. 3.4 million people,
while 700,000 went to actual foreclosure sale. Four times higher.

Mr. CoNYERS. What am I missing in this question, counsel?
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What is the basis for saying—you are saying millions were saved.
How can you identify who was prevented from foreclosure? The
numbers you reveal are staggering and raise some questions.

Ms. ScHwARTZ. Well, those are actually records we get on the
data of people that are in repayment plans or actual modification,
which is a structural change in a contract, and we have the govern-
ment actual modification trials. And then foreclosure sales are
records, and so we know how many go to actual sale.

And there are a lot of people in between. There are millions of
people whole need help, and we know that. So I am acknowledging
that. What I am trying to share with you is data that is very strong
data around this issue.

Mr. CONYERS. Professor, help me out here.

Mr. LEVITIN. Sure, Mr. Chairman.

First, it is important to distinguish between the private modifica-
tions counted by HOPE NOW and private modifications and repay-
ment plans that are included in Ms. Schwartz’s statistics and
HAMP modifications. There have been, as Ms. Schwartz notes, sev-
eral million repayment plans and private modifications. There are
a couple of important things to note about those.

First, we don’t know what the terms of any of those are. And the
terms actually matter. A repayment plan can be a very helpful
thing or it can be a useless thing, depending on its terms. So just
looking at an absolute number doesn’t really tell us that much.

Secondly, there is some element of double-counting in the repay-
ment plans and modifications. Because often a borrower gets in a
repayment plan and fails in the repayment plan and then gets a
modification and maybe fails in that modification and gets another
modification. And we don’t know how long, you know—how this
string of events goes.

But just looking at, sort of, the cumulative numbers from HOPE
NOW compared with foreclosures is not the most meaningful com-
parison. Certainly, HOPE NOW and its members are trying to do
various mitigation actions. How effective those are is another ques-
tion entirely.

Mr. CoNYERS. Well, you know, this isn’t working out so well,
Mrs. Schwartz. What is the problem here? What is the difference
between what I asked you and what Professor Levitin responds?
Does he understand this program fully?

Ms. SCHWARTZ. He does. We have talked several times.

And I think what is important here, sir, is—I know you are right,
in that if 30 percent or 40 percent go back in default and you try
another modification—for instance, maybe the HAMP modifica-
tion—you know, that is another bite at the apple before you go to
foreclosure.

And what I would say with my numbers that are accurate is we
count every foreclosure, so they would flow through our pipelines
and show you what has happened. And, clearly, millions of people
are not in the final stage of foreclosure over the efforts. That is
clear. Two out of three don’t go to foreclosure, And that is historic
in the last year, through these efforts. It used to be one out of two
go to foreclosure.

That said, more work needs to be done, I totally agree. But I
would say that every loan should be reviewed for a workout alter-
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native. And that is the prescriptive legal agreement of what HAMP
is. And after they have been exhausted, they go to foreclosure sale.
And, you know, I would like to think that that is exactly what is
happening, but I don’t know every answer on this one.

Mr. CoNYERS. Well, you say the mortgage bankers and the mort-
gage people are the ones that can help us get out of it. Who is it
that helped us get into it?

Ms. ScHWARTZ. Well, I think there are a lot of parties to all these
transactions. We all know that.

Mr. CONYERS. Yeah. But I am talking about these two groups.

Ms. ScHWARTZ. We have counselors

Mr. CONYERS. Don’t you want to blame the subprime mortgage
thing as triggering this off?

Ms. SCHWARTZ. You know what? Those have stabilized. We are
into the prime—two to three times higher foreclosures on prime
mortgages.

Mr. CONYERS. Yeah, but I am talking about what started it. You
shake your head. That means yes?

Ms. SCHWARTZ. Yes, I think it started in the product of high-risk
layering and subprime, and it has migrated to a different issue.
Negative equity is now a big issue that hasn’t been discussed. That
is another haunting issue, as is unemployment. So the nature of
making a modification has changed.

Mr. CONYERS. But the bankers and the mortgage people are the
ones that gave out the subprime mortgages.

Ms. SCHWARTZ. I am working with the loan servicers, sir, whose
job is to——

Mr. CoONYERS. I am not talking about that one guy. I am talking
about the industry people. These are the guys that got us into this.
Now, most people recognize and acknowledge that. This is a couple
of years old now. So why are we going back and forth and modi-
fying all of this?

I am going to have, Ms. Schwartz, some additional questions for
you to submit for the record because of the 5 minutes. And the
Chairman has been generous. We need to go into this a little deep-
e

r.
And I thank the gentleman.
Mr. DELAHUNT. [Presiding.] Yeah, and I thank the Chairman of
the full Committee.

We have a series of votes. Let me inquire of the panel. I think
this is an important hearing. It is my understanding that we are
looking at probably a 45-minute recess. If you are willing to come
back, I don’t want to encroach on your time, but I think this is an
important hearing. It might only be one or two of us that come
back, but I think hearing from you at this point with the kind of
questions that are being posed by the Chairman of the full Com-
mittee, Mr. Conyers, is important.

If it is a significant inconvenience, individuals, obviously the
Chair, would not be in any way offended if you didn’t return. But
it would be great to hear from you, because I think you all have
so much to contribute.

Can I have a show of hands if there is a genuine willingness to
return around quarter of 2:00?

Then that is what we will do.
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Mr. ScorT. Mr. Chairman?

Mr. DELAHUNT. Yes, Mr. Scott?

Mr. Scort. Could I be recognized? I just have a couple of ques-
tions that I would like to ask before we go.

Mr. DELAHUNT. Of course. And what we will do, we will end up
and give the remaining time, as much as he needs, to Mr. Scott.
He won’t return, but I promise I will. And I know the Chairman
of the Committee, Mr. Cohen, he will be here, because he, too, is
a Kentucky colonel.

And, with that, I will yield to the gentleman from Virginia.

Mr. ScorT. Thank you, Mr. Chairman.

I wanted to ask Mr. Hildebrand, in a normal bankruptcy, if you
have a yacht and it is upside-down and you owe more than the
value of the yacht, what happens?

Mr. HILDEBRAND. The implication in the question is, can bank-
ruptcy judges, can a bankruptcy plan structure and recognize the
economic reality that you mentioned in your opening remarks, that
the collateral is the extent of the secured claim, whether it is a
yacht or a piece of business equipment or whether it is an airplane
for United Airlines or whether it is the plants for General Motors?

Bankruptcy judges are entrusted with the ability to make these
valuations, determine them for everything except the home mort-
gage.

Mr. Scort. Okay. Now, on the yacht, you could reaffirm the debt,
but you would only have to reaffirm the debt up to the value of the
yacht, is that right?

Mr. HILDEBRAND. If I could distinguish, reaffirmation would re-
quire a voluntary consent on both sides, pretty much like an agree-
ment. On a plan, like a Chapter 11 plan, Chapter 12 plan, or Chap-
ter 13 plan, it is the value you provide. And as long as the court
determines that the value is fair and that it is a fair market value
for whatever the collateral is, that is the extent of your secured
claim that you must pay.

Mr. Scort. Okay. Now, if the debtor wants to reaffirm, does he
need permission from the creditor?

Mr. HILDEBRAND. For a reaffirmation in a Chapter 7, yes, sir.

Mr. ScorT. What about a 13?

Mr. HILDEBRAND. In a 13, no. That would be part of the plan
process in the restructuring.

Mr. ScorT. Okay. So, in a 13, the debtor can say, “I want to reaf-
firm,” and the debt he has to reaffirm is the value of the yacht at
that time?

Mr. HILDEBRAND. The plan he proposes is whatever the value of
the yacht is

Mr. ScorT. Right. And that is probably a better deal for the cred-
itor, because it is not a distress sale minus expenses.

Mr. HILDEBRAND. And as we have the amendments from 2005,
it recognizes that the value we are giving this is not distressed
value, wholesale value, auction value; it is retail value.

Mr. ScorT. Okay. Now, the reason that a person would reaffirm
at a higher rate on a home is essentially not because a creditor
would get any more in a liquidation, they would actually get less,
but because he is over a barrel if he doesn’t reaffirm, he is home-
less. Is that right?
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Mr. HILDEBRAND. To the extent a borrower agrees to pay more
than the economic dictates, the answer would be yes.

Mr. Scorr. Okay. Now, to take advantage of a debtor in that
case, is that fair?

Mr. HILDEBRAND. I am not sure I am the one to answer what is
fair and not fair.

Mr. ScoTT. Making them reaffirm to higher economic value than
the creditor would be entitled to on liquidation because, if he
doesn’t reaffirm, he is over a barrel. Either he reaffirms at the
higher rate or he is homeless.

Mr. HILDEBRAND. Traditionally, bankruptcy law has been created
to be fair to the most people involved. And, in the context of put-
ting one creditor entity, or any entity, having more clout, if you
will, more ability to hold somebody over a barrel, that works to the
detriment not simply of the borrower or the debtor, but all the
other creditors in the case.

Mr. Scorr. I think I hear you saying that is not fair, which we
would agree with.

Mr. HILDEBRAND. I wouldn’t disagree with that.

Mr. Scorr. Mr. Chairman, I would ask all of the witnesses, be-
cause we don’t have time for a coherent answer, on accounting in-
centives and disincentives, whether or not the generally accepted—
what is it, GATT?—generally accepted accounting practices give a
disincentive to modifications or incentives to modifications.

I understand there may be some realization problems that may
affect the balance sheet and earnings that would give people a dis-
incentive to modify. And if any of the witnesses can comment on
that briefly or in writing, I would appreciate it.

Mr. LEVITIN. Mr. Scott, I do not speak as an expert on accounting
principals, but I can say this: Accounting principals are a disincen-
tive for doing modifications that involve principal writedowns. Be-
cause when you write down principal, that immediately appears—
that has a loss realization event on a balance sheet. Whereas if you
lower interest rates, that does not affect how the loan appears on
a balance sheet, even if they would have the same effect——

Mr. ScorT. And all of that is artificial, because the fact that you
modified doesn’t put you in any better position, because you are
about to lose even more if you let the thing go into foreclosure.

Mr. LEVITIN. That is correct.

Mr. DELAHUNT. I have been notified by staff that, rather than 40
minutes, it is closer to an hour and 15. Now, you know, I am sure
that some of us are more than willing to come back around 2:15.
If that presents a problem and you can’t make it, that is fine. I just
think your testimony is that important, I will show up and we will
have a conversation.

And if anyone here is significantly inconvenienced or has any-
thing else to do, like Christmas shopping or whatever, we under-
stand. We don’t want to impose. But I think maybe Mr. Coble and
maybe myself and I know the Chair of the Subcommittee will also
return.

So, why don’t we plan on seeing each other around 2:15, 2:20?
There is a great cafeteria here.

And we are in recess.

[Recess.]
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Mr. DELAHUNT. We are back in session.

Let me extend my gratitude to this panel. Not only have you all
made a contribution to the discourse, but you have established the
fact that you have patience and can endure, which means that you
would make fine Members of Congress, particularly in the Sen-
ate—or in the House, waiting for the Senate to do something.

And I think we are going to be joined shortly by the Chair of the
Subcommittee, Mr. Cohen, but let me proceed. And let me pose a
hypothesis. 1 see clear problems in terms of utilizing voluntary
modifications. I think it has been articulated by at least three of
our panelists. Clearly, any particular program, no matter how well-
intentioned, would have to be revamped, take into account all of
what I believe to be obvious impediments to success. That requires
a sustained effort and much consultation among the parties.

I read something recently in the media about how the Treasury
Department was going to shame those banks who were not or did
not appear to be cooperating, in terms of helping to resolve this
problem. I just don’t think that works.

And it is not just bankers. I don’t want to particularly castigate
anyone. I think it is just that there are different viewpoints, dif-
ferent obligations. Banks, other corporations, have a primary obli-
gation to shareholders. There are obviously self-interests. Self-in-
terest is not limited to lenders. It is not limited to politicians. It
is not limited to professors or CEOs of nonprofits. It is what human
nature is all about. But there needs to be a balance.

Now, in terms of the voluntary programs, does this make sense:
If there were—and this is the hypothesis—if there were authority
conferred on the bankruptcy courts to reduce principal, in your in-
dividual judgments, would we find lenders moving more quickly to
voluntary programs?

Since you are shaking your head, Ms. Golant, let me begin ask-
ing you, am I anywhere in the ballpark? Would it provide leverage?

Ms. GOLANT. Absolutely. Absolutely. And that is one of the huge
issues now. And that is why when I get the plaintiff, the bank, in
a jam in the foreclosure case, that for the first time gives the bor-
rower leverage, then we get somewhere.

Right now, other than in that very limited context, borrowers
have no leverage. So, yes, the possibility of a judicial modification
or of a Chapter 13 would certainly provide leverage.

Mr. DELAHUNT. See, that is what my instinct tells me, and that,
you know, programs like HAMP—and, you know, I appreciate the
fact that there is substantial counseling going on through these
programs. I think that is a positive. But I don’t think it gets us to
the point where we are dealing with the issue.

I think what we are doing by going the voluntary route is delay-
ing—delaying the ultimate resolution. And we are just extending
the pain and suffering and possibly and potentially exacerbating
into a full-scale crisis that, at some point in time, could really do
permanent and serious damage to not just real estate but to our
overall economy.

Mr. Hildebrand?

Mr. HILDEBRAND. Mr. Chairman, I administer about 600 new
Chapter 13 cases every month. And in each one of those cases,
there is issues that deal with the valuation of collateral or the in-
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terest rate that is an appropriate interest rate, how much debtors
have to pay back. And what we have seen is that only one or two
or three maybe a month have actually litigated, because in the
backstop or the backdrop of the fact that there is a judicial remedy,
a judicial response, negotiations take place.

So, as I said in my original testimony, bankruptcy creates a plat-
form upon which there is negotiation, where parties can act in
their own economic self-interest.

So I totally agree with your hypothetical. And it is accurate that,
whether it is a modification of the principal amount or whether it
is a judicial backstop to the HAMP program, where if HAMP is si-
lent or there is no response or the HAMP is somehow mysteriously
denied, there is some judicial response to review it, to see exactly
what is going on.

And, in that context, which is not the same as the 1106 response,
it is something different, which is should there be a judicial back-
stop, which is the purview of this Committee, and it would be ap-
propriate.

Mr. DELAHUNT. Would the two of you agree that it would make
Ms. Schwartz’s program significantly more effective?

Mr. HILDEBRAND. No question.

Ms. GOLANT. Yes.

Mr. DELAHUNT. And we would see data that, in a relatively short
period of time, would reflect?

Mr. HILDEBRAND. There is no question that, if a modification was
requested and there is silence, then—and there is a backstop to
that, whether it is a judicial review, then there would be a heavy
incentive to participate in the HOPE program or the HAMP pro-
gram by the servicers and by the investors. They will exercise that
right, and it will facilitate a resolution to the process.

Ms. GOLANT. And, in addition, Mr. Chairman, at this point, with
the voluntary programs, there is no two-way dialogue, there is no
balance of power.

And that is why, when these voluntary modifications are pro-
posed, many times borrowers will accept them even though they
know they can’t pay them, because it is better than nothing, in
their view. And there is no opportunity to negotiate at all, so it is
take it or leave it. And they figure, well, we better take it or else
we will lose our house.

If there was a way to discuss and to have recourse to a judicial
process, if need be, it would make a huge difference.

Mr. DELAHUNT. Well, Ms. Schwartz, you are next.

Ms. SCHWARTZ. My pleasure.

Mr. DELAHUNT. And we have plenty of time.

Ms. ScCHWARTZ. Well, let me first——

Mr. DELAHUNT. So this is going to be much more of a conversa-
tion than is usually the case in a formal congressional hearing be-
cause of the fact that I now have the gavel. And I Chair the Europe
Subcommittee on Foreign Affairs, and I describe it as “the Com-
mittee with no rules,” because I think it is much more important
to be able to engage in a dialogue and fully flesh out these issues
and see where there is agreement and see where there is con-
sensus.
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I think it is clear you know where I am coming from. But that
does not, in any way, mean that I don’t appreciate the value of vol-
untary programs, particularly counseling aspects.

And, if you will, think of it in this way: Oftentimes, courts will
refer matters for mediation, and those mediators oftentimes have
demonstrable effect on serious problems, because it keeps the court
calendars somewhat unclogged and it doesn’t, in any way, like I
say, diminish the significance. It just creates a different role for
voluntary modification programs.

Ms. Schwartz?

Ms. ScHwWARTZ. Well, thank you very much.

You know, the way I think about it—and I really have spent
time, frankly, with foreclosure attorneys, bankruptcy attorneys, all
the nonprofit counselors, the bankers, the servicers. I feel like I
have spent a lot of time on this.

But I do need to reiterate: First, there is a requirement for banks
who have signed up with the United States Treasury and have
loans that are owned by Fannie Mae and Freddie Mac, it is a re-
quirement, as their job, as servicers, to go to HAMP.

If it does not comply, and they can still be NPV positive to their
investor:

Mr. DELAHUNT. NPV means what now?

Ms. SCHWARTZ. Net present value test, which is the unfortunate
cold calculation of either a foreclosure is preferred or a modification
and workout. And we heard today that modifications are far better
for investors than are foreclosures, certainly in this market.

And so, whether they are redefaulting or not because of unem-
ployment and other burdensome issues in the economy, those are
requirements of the contracts they have in place with many parties
and the United States Government.

And the reason I say that is, when I hear “voluntary,” it makes
me kind of crazy, because the agreements for people to look
through loans are to work on an NPV test before and after to as-
sess if they go to foreclosure. Those are the facts.

Mr. DELAHUNT. We are going save you for cleanup, Professor
Levitin.

Ms. SCHWARTZ. No, no. He will clean up. We are cleaning up off-
line, too. But I don’t

Mr. DELAHUNT. But let me interrupt, because, you know, I hear
what you are saying, and I am sure that is true. But how many
individuals who find themselves in foreclosure proceedings are
aware of that contract?

It is like, when you talk about the credit card contract, there is
nobody in this room that has ever read their credit card contract.
I mean, I think we are asking too much of people.

And, you know, what agency is policing, monitoring the con-
tracts?

Ms. ScHwWARTZ. It is also the communication with the home-
owner. So an honest conflict is there are State laws that govern the
foreclosure process. Remember, I earlier said two-thirds of the peo-
ple that start that process have not gone to foreclosure and they
get worked out. But it is cumbersome that people are working on
modifications and going down the route of foreclosure. That hap-
pens a lot, because the State laws govern timelines, et cetera, on
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foreclosure versus the workouts. Some of the workouts do not pass
the testing—and the rigorous testing—that goes on.

But I might also add, many people make 30 to 40 attempts to
reach the homeowner—FedExes, calls, door-knockers—and don’t
have any communication sometimes until after the foreclosure
process. Again, those are pretty good facts on the grounds of what
attempts have been made. But we should do better at measuring
that to understand where the breakdown is for the borrowers who
call in and——

Mr. DELAHUNT. I am not going to dispute that. I guess my posi-
tion is, we don’t have time.

Ms. ScCHWARTZ. I know. It is tough.

Mr. DELAHUNT. Really, I don’t think the American public is
aware nor Members of Congress are aware that, given the data
that I see in terms of the increasing numbers of foreclosures, that
time is of the essence here.

If we continue to drag this out and attempt to perfect all of the
pieces of the programs that, again, I am sure are worthy, we are
going to find ourselves in a real serious, severe crisis. Because we
don’t have anybody—we get together like this, and we have a con-
versation, and, you know, Chairman Cohen and I are going to be
on a plane going back to our respective districts, you will be going
back to your offices, and everybody here will feel that it has been
a good discussion. But we need action now.

And I get very frustrated because I understand the banks have
their role, but, in the end, it is self-defeating, I think, for the lend-
ers, as well. Because God forbid they have a total collapse on the
real estate market, we are going to be back to where we were in
September of 2008. I can see that as a real possibility. And there
are no more bailouts coming from this Congress. That ain’t gonna
happen. It is just not going to happen.

Again, I am thinking of, you know, the authority to reduce prin-
cipal as a mechanism to—when you have everybody’s feet to the
fire, you have the servicer out there, and it is somebody else’s prob-
lem, and it is the lender and the investor. And, you know, how do
you find where the mortgage is, because it has been securitized and
it is off in some, you know, Never Never Land anywhere. And you
are making calls, and the robocall comes and you are afraid it is
the creditor so you don’t pick up the phone.

I mean, these are very real, human responses. And unless you
get—and these trustees are good. We have a good bankruptcy sys-
tem in this country. And I dare say, Mr. Hildebrand and his col-
leagues are not out to punish people, including all the stakeholders.
As he said in part of his statement, you know, we want to be fair.
We understand that bankruptcy is incorporated into the Constitu-
tion by the Founders to give people a chance, but at the same time
there is a balance to ensure that the investor and the lender, you
know, be treated fairly and equitably, as well.

I just think that we have gone down a road that could very well
bring us back even to a more dangerous and risky situation than
what we were looking at better than a year ago. And here we are
today with, you know—and I really wanted to come back, and I ap-
preciate the four of you indulging me, because I want to get it on
the record. Because, God forbid, but if I am correct and my in-
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stincts are accurate, I want to be able to refer to this record and
say, “I told you so. I told you so.”

And all T hear is it is the CRA and Fannie Mae and Freddie Mac
and all of this and that government is the problem. Well, you
know, it might be a—I am not suggesting that government is the
answer, but a bankruptcy court system that has evolved from our
Constitution has proven to be a very effective instrument of helping
people and, at the same time, being fair and equitable.

That is my concern. I want your program to work. I really do.
But I think you need a little bit of a hammer hanging out there.

Ms. SCHWARTZ. Two things. I just want to be very clear. HOPE
NOW doesn’t, you know, really go on or off for what legislation
should pass. We work with all the rules and the tools that are in
the arsenal. So, today, HAMP is a dominant part of what we do.
If it fails HAMP, we do other mods, et cetera.

My personal background is a capital market background for the
first 15 to 18 years of my career. And what I would just share is
today we have a broken market still. And the mortgage-backed se-
curity market and the trading market and the government is, for-
tunately for all of us, investing in those.

What I do know is, I don’t know what a bankruptcy on a first
lien mortgage would mean to the markets, but our markets aren’t
even acting yet in a functional way. There are no global investors.
And, even in the United States, it is the government buying our
assets.

So I don’t know what bankruptcy would do. I just don’t have
enough data to know that. I worry about that.

Mr. DELAHUNT. Okay, but here is my guess. And I have listened
to a lot of experts, and you know what I have discovered? Every-
body is guessing. Okay? There really aren’t any experts.

Ms. SCHWARTZ. I worry that that could be an issue.

Mr. DELAHUNT. But I think that the major concern I have is
timeliness. Okay? And I don’t see leverage to create the dynamic
necessary to resolve the problem.

I am not an advocate, you know, to go into a situation with guns
blazing and, you know, tear down the markets. I think you are cor-
rect. I don’t see, right now, a rational market. And until it hits bot-
tom—and that is, I think, why people are hesitant, because they
don’t think it has hit bottom.

And I think I agree with my Republican colleagues; it isn’t about
subprime now, it is about unemployment. But, you know, there is
this chicken and egg argument, too. If you go underwater, then you
lose your house and people are holding back in terms of expendi-
tures, you create more joblessness. You create this vicious cycle.

And I don’t know. Again, I am not saying it is a panacea, you
know, to cram down authority. But I am saying it is a significant—
and it is not even a tool. I would like to think that the voluntary
modification programs would work if you just had that sitting over
on the side.

Ms. GOLANT. It would help.

Mr. DELAHUNT. Professor Levitin, am I making any sense to you?

Mr. LEVITIN. Perfect sense. This is

Mr. DELAHUNT. You must agree with me then.
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Mr. LEVITIN. Of course. This is, should we approach this with a
stick or a carrot or both? Treasury’s approach has been to offer a
carrot; taxpayer-funded incentives paid to servicers, to lenders, and
in some cases to homeowners, to encourage HAMP modifications.

A carrot is a good way of encouraging behavior. But when it is
combined with a stick, it is likely to be much more effective. Take
the carrot, and, if you don’t, out comes the stick. And bankruptcy
would be the stick.

There are a few things that Ms. Schwartz said that I want to
comment on, not so much to disagree with her but just to expand
on her comments.

Ms. Schwartz rightly noted that servicers who sign up for
HAMP—and it is largely voluntary, whether they sign up for
HAMP—that servicers who sign up for HAMP are then under a
contractual obligation. They have a contract with Fannie Mae, as
Treasury’s agent, that they will operate under the terms of the pro-
gram.

It is worth noting, though, you know, what is the penalty for a
servicer that fails to do this? Well, the only thing that is in that
servicer participation agreement is regular contractual rights; that
if Treasury thinks a servicer isn’t complying with the servicing con-
tract, isn’t giving a proper review to a borrowers’ cases, then Treas-
ury’s only real remedy is to take the servicer to court and sue
them. And I think that is credibly unlikely. And, frankly, what
would the damages be to Treasury? The servicer might even be
saving Treasury money if the lender——

Mr. DELAHUNT. Is that accurate, Ms. Schwartz?

Ms. GOLANT. Yes.

Mr. DELAHUNT. Is that really the remedy?

Ms. SCHWARTZ. I haven’t read all the legal terms of the contract,
but I know banks take seriously a contract with the United States.

Mr. DELAHUNT. I am sure they do. And I am sure they don’t
want that on their record. But I would know, if I am a banker and
I want to keep my balance sheet looking well and be able to hold
those assets so that, you know, when I have to report to stock-
holders—and I know how the bureaucracy moves and how often I
am going to get sued. I might take the risk of not disregarding my
contractual obligations, but really not giving it my all either, if it
didn’t suit my self-interest.

I mean, again, I like to put these things in terms that I can un-
derstand. And the government doesn’t have enough lawyers, you
know, to bring those kind of suits.

Go ahead, Professor.

Mr. LEVITIN. I want to be clear that I am not alleging any actual
bad faith.

Mr. DELAHUNT. No, I understand. Nor am 1.

Mr. LEVITIN. But this is a program with very limited oversight,
and that is just the nature. If you are trying to modify tens of thou-
sands of loans, that there is limited—without tremendous staffing,
you can’t do serious oversight. And, in that space where you don’t
have a lot of oversight and where servicers may have incentives not
to do the modifications, it wouldn’t be surprising if we saw
servicers dragging their feet.
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Treasury is making incentive payments to servicers. It is far
from clear, though, whether the incentive payments are enough to
make this work.

Mr. DELAHUNT. Well, see, that is my point, too. You know, I look
at the numbers, it is $1,000. And I am the servicer; let’s say I am
the guy on the phone. I don’t mean the servicer, the corporate enti-
ty. But if I am the guy on the phone—and how is he getting paid?
Is it a commission?

Ms. GOLANT. Probably.

Mr. DELAHUNT. What is my piece of the $1,000, or am I just a
straight salary? Again, I know how it—and maybe I am wrong, but
I just think of human nature.

And when we talk about how we got here, I can remember talk-
ing to mortgage brokers, and I say, why the subprime? And the an-
swer was very simple. Well, the subprime because, you know, the
salesman that was out there pitching the mortgage—because I saw
these numbers, and I presume that you wouldn’t have any great
disagreement, but 70 percent of those that took a subprime loan
could have qualified for the traditional 30-year fixed rate, which
they might have been able to sustain.

I said, how did that happen? Because I am naive; I don’t really
know. Well, because they got $13,000 commission for pushing the
subprime rather than the %3,000 that they would have got for the
traditional. And then you get loosey-goosey with the underwriting
standards, and you get into—you know, it was the wild West.

And that is why I take offense when I hear it is the Community
Reinvestment Act that did this. That is baloney. That has no data
at all to support it. It just doesn’t. But we hear it because we want
it to be that way because government is bad. Government had
nothing to do with that. It is human nature. And you have to, kind
of, keep our demons from surfacing and hurt the community at
large. That is my sense of government.

I mean, I am a free-market guy. I am a capitalist.

Yes, you are not recognized yet, because Mr. Levitin had his
hand raised.

Mr. LEvITIN. I will gladly cede to Mr. Cohen.

Mr. COHEN. Thank you. And I appreciate that, Professor Levitin.
Machiavelli a long time ago said, power is taken, not given. Chair-
man Delahunt, example one.

You know, this has been a good discussion. It is an excellent dis-
cussion. The problem is, the House just voted down the cramdown
provision as an amendment to the Wall Street bill we had. The
Senate has never passed it.

And the problem is, you know, you are right about government
and the problems and there wasn’t regulation and all these things.
But if we can’t get 218 votes—well, we get 218 in the House and
we passed it once. But if the Senate can’t pass it, we have to have
something else to help people. And that is the reality.

And that is just the same thing as the public option. If there
aren’t the votes for public option in the Senate, the House, as good
as we can be and Florence Nightingale wanting to be, you got to
do something else.

And that is—you have got to deal with the Senate. We need a
unicameral legislature, we really do, and it would be on this cam-
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eral. But, you know, it’s a mess. How would you recommend we go
about that.

Mr. DELAHUNT. [Presiding.] Well, I would like to propose to the
four of you, because the Chairman is correct. I was disappointed in
the vote, but I——

Mr. CoHEN. You rallied.

Mr. DELAHUNT. I am sorry?

Mr. CoHEN. You rallied and came back to Chair the Committee.

Mr. DELAHUNT. But I came back. And I am very disappointed.
And I think it says something about our system, our political sys-
tem and how, you know, how there are powerful interests that of-
tentimes, I believe, don’t really understand their own interests in
the long term. You know, they see it in a very short window. Got
to keep those balance sheets there. We don’t want to do this. And
I understand that, and I am not being critical of their self-interest,
because that is their obligation.

At the same time, in terms of their long-term benefit, it would
be ideal to clean up this mess before the mess continues to exacer-
bate and brings down those big banks one more time, because I
don’t know how the Chairman feels, but I know that the bailout
time is over. If they want the market to function in a way where
there is no government support, intervention, regulation, they will
discover it if there is another September of 2008; it will be a deba-
cle, because there is no political will in the United States Congress
that I can discern on either side of the aisle for any continued sup-
port.

If it gets bad again, let’s be clear, those that killed that legisla-
tion today, killed that amendment, are the ones that are going to
be responsible. And let them face the American people and say,
well, we thought it, you know, we thought it was in the long-term
best interest of the market. There is really no data anywhere that
indicates that interest rates will rise. That is baloney. That is just
the short-term view. I like to think that it is our responsibility here
in the Congress to take a long-term view and try to understand
what the best interest of our free-market economy is so that we
have, at the end of the day, a functioning, functional capitalistic
system.

But my question is, how do we give Ms. Schwartz the leverage,
if we can’t get the bill through so that the voluntary modification
programs work, without going through all of the bureaucratic, you
know, gyrations that we no longer have time for? You know, maybe
we should lock the four of you in a room someplace and tell you
to come up with some answers and come back so that we can sat-
isfy those powerful interests on Wall Street so that we can save
Wall Street from itself and save the American economy.

Professor.

Mr. LEVITIN. There are some steps that can be taken definitely
to improve the HAMP program, and I think a few of those would
be, firstly, greater transparency, both on the overall, sort of the
macro level of the program; the data the Treasury has been releas-
ing has not been particularly granular. It makes it hard for any
kind of real outside analysis. But also, on the borrowers side, that
the Treasury has not released publicly the details of its net present
value calculation, that if I am a borrower and looking to get a
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HAMP modification, I should be able to have, go to a Web site,
plug in my data and see the net present value calculation and how
it weighs out. There is a fear that if that is made public that would
allow for the system to be gamed.

Mr. DELAHUNT. Do you all, everybody feel that is a thoughtful
suggestion?

Ms. Schwartz, you are the minority witness here, so you have got
to

Ms. ScHWARTZ. Okay. Well, I think more improvements can be
done to the NPV test, and I believe there is going to be a trans-
parent test put out in the new year. So I think more can be done
there. I can’t speak to whether it is consumer facing, or there is
a double check that no one was out of, no one did anything wrong.

Mr. DELAHUNT. How do we give you, let me start with you, Ms.
Schwartz. How do we give you real clout?

Ms. ScuwaRrTZ. Well, I don’t know, but I——

Mr. LEVITIN. I will make a suggestion.

Mr. DELAHUNT. Okay.

Mr. LEVITIN. Treasury needs a club to go with the carrot. And
if bankruptcy isn’t to be that club, then some sort of very concrete,
monetary penalty to be imposed on servicers for violations of the
terms of the HAMP servicer participation agreement.

Mr. DELAHUNT. But can they really enforce it? Do they have the
compliance team that can enforce it?

Ms. GOLANT. Even as it currently stands, Mr. Chairman, there
are—borrowers, do not have the ability as the intended third party
beneficiaries of these contracts, to come into court, they would be
willing to, and enforce for Treasury.

But, several times, it has been attempted. In fact, there is a new
class action that has just been filed in the last few weeks where
that is exactly what borrowers are trying to do. But the courts
don’t understand why borrowers can stand in the shoes of Treas-
ury. So so far that has not been available. But because, without
some sort of balance of power, there is just no way to get the
wheels turning. That is what is missing is enforceability, account-
ability and leverage.

Mr. DELAHUNT. Ms. Schwartz, let me ask you outright, what do
you think about the cramdown issue?

Ms. SCHWARTZ. You know, I am not going to say.

Mr. DELAHUNT. You are not going to venture an opinion.

Ms. SCHWARTZ. I mean, I will tell you, I have empathy for all
sides of this. You know I do. I would work around the clock to stop
foreclosure.

Mr. DELAHUNT. And let me say that I really respect and appre-
ciate what you are doing.

Ms. SCHWARTZ. You know, the uncertainty is concerning that
someone from my background, and I see a broken market, and I
just worry that that just keeps it broken for longer.

I think our job is a couple of things. Why aren’t we figuring it
out a product to help the unemployed? You know, that could be 30
percent or 40 percent of this problem so that it is in front of the
HAMP mod. We have some kind of program to slow down the re-
quired payments and then slowly get into partial payments to get
to a HAMP mod once they are back on their feet and re-employed.
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That is what we should be talking about. Let’s talk about making
sure no borrower goes to foreclosures without a review for HAMP
mods. I agree. We are all in violent agreement.

Ms. GOLANT. But they do.

Ms. SCHWARTZ. I hear you, but since I don’t know those metrics,
it is hard for me to respond to that because I see the metrics of
all the people getting workouts, some in process, and all the ones
who didn’t go to foreclosure because they are in the process of re-
view. So I am sure you are right. But let’s get to the more detail
and facts and then proper controls into place so that doesn’t hap-
pen.

Mr. DELAHUNT. But see, I agree with you. But I don’t think we
have the time.

Ms. ScHWARTZ. Well, we should go in a room and figure that out.

Mr. DELAHUNT. I mean that respectfully. And I just think that
we need that, and I don’t even want to use the word stick, but I
want to have that option available to leverage so that the kind of
suggestions and recommendations that you make, because I know
how slow the decision-making process is, whether it is here in the
U.S. Congress or in any agency or bureaucracy, and there is inter-
agency review and all of that other stuff, that we are going to find
ourselves next September looking like it is 2008 rather than 2010.
That is my fear.

Mr. HILDEBRAND. Mr. Chairman, there is a vast gulf between
where the law is now, where mortgages cannot be modified at all
except for curing a default and maintaining payments, and the pro-
posal that just got defeated, which is to allow cramdowns and re-
structuring, to allow some kind of modification that may not in-
volve evaluation of the mortgage, fees and costs and interest ad-
justments, and things that are within the HAMP model that could
be done, that are not cramming down the mortgage if that is not
a political option. So those options need to be, I would suggest,
should be addressed, should be discussed, which is why the sugges-
tion of having a backstop, a judicial backstop to a HAMP program
that may not be working fast enough will certainly speed it up.

Mr. DELAHUNT. Who would administer the judicial backstop?
Could the bankruptcy courts do that?

What do you think of that, Ms. Schwartz.

Ms. SCHWARTZ. I don’t feel like I am expert enough to have an
opinion.

Mr. DELAHUNT. Everybody has got an opinion now. Come on.

Ms. SCHWARTZ. I mean, I think that we have enough rules in
place to make sure we are doing the right thing, and we need to
measure the outcomes where it is being violated.

Ms. GOLANT. There are no enforcement mechanisms, though.

Ms. ScHWARTZ. Well, I don’t know. I think the FBI, the Freddie
Mac compliance unit, the Inspector General and SIGTARP are all
pretty powerful.

Mr. HILDEBRAND. Mr. Chairman, I would ask, where do I go
when I see a debtor across the table from me that has not heard
from the HAMP request, over 30 days or 60 days or 90 days, hasn’t
even heard, where do I go to say they are not doing what they say
they are going to do, or not contractually obligated to do, so that
this family has a shot, anyway, to stay in their house? Where do
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I go? And there is no place that we can go. I will agree with Ms.
Schwartz though

Mr. DELAHUNT. That is a concern.

Ms. SCHWARTZ. We need to have a place for them to go. I totally
agree. The hotline takes complaints for Treasury, for Fannie Mae
and Freddie Mac for anyone who is falling out.

Mr. DELAHUNT. You know what? The four of you are as good as
it gets, okay? How about helping us and come up with a concept
or a mechanism to do that back up. And let’s not create a new bu-
reaucracy. Let’s give some sort of additional authority to the trust-
ees or whatever. I mean, I am just really, really concerned about
this. And I am going to turn the gavel back to the real Chair of
the Commercial and Administrative Law Subcommittee, Mr. Steve
Cohen of Tennessee.

Mr. COHEN. [Presiding.] I thank the distinguished gentleman
from Massachusetts and the vice Chair for that discussion that he
led and for the time he spent and for his many good works and
years of service to the Bay State, as well as the United States. And
he got back here quicker than I did. I am sure he was disappointed,
as I was. I was very disappointed at the vote today. And there were
a series of votes I was disappointed in. Sarbanes/Oxley wasn’t ex-
tended to be fully implemented. And the cramdown provision, so to
speak, mortgage modifications, wasn’t passed. But we passed the
bill. But that is—you don’t get everything. You don’t get some
things. But I appreciate you all being here, and if you all could
work together to bring something to us to consider, because it looks
like we are not going to have—although sometimes you can put
these provisions on other bills that look like they are alien, but
that is the only way you can sometimes get good alien projects to
become law. So this system sometimes has a method to its mad-
ness.

I thank each of you for your time you have taken to be witnesses
for this testimony today. Without objection, Members will have 5
legislative days to submit any additional written questions which
we will forward to the witnesses and ask you to answer as prompt-
ly as you can. They will be made a part of the record.

Without objection, the record will remain open for 5 legislative
days for the submission of any other additional material. And,
again, I thank everyone for their time and patience.

I wish everybody a Happy Hanukkah, a Merry Christmas, a
Happy Kwanzaa and any other holidays that you may hold dear
and near. This hearing of the Subcommittee on Commercial and
Administrative Law is adjourned.

[Whereupon, at 3:11 p.m., the Subcommittee was adjourned.]
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RESPONSE TO POST-HEARING QUESTIONS FROM ADAM J. LEVITIN,
GEORGETOWN UNIVERSITY LAW CENTER

Questions for the Record
Subcommittee on Commercial and Administrative Law
Hearing on Home Foreclosures: Will Voluntary Mortgage Modification Help Families
Save Their Homes? Part I1
December 11, 2009

Adam J. Levitin, Georgetown University Law Center

Questions from the Honorable Steve Cohen, Chairman

1. Should HAMP include lender or servicer incentives to lower mortgage principal for
distressed borrowers?

I am reluctant to see taxpayers shoulder the cost of restructuring poorly underwritten
mortgages; those losses should be borne by the parties to those mortgages—Ilenders and
borrowers. That said, there are significant spill-over effects from foreclosures on the rest of the
economy. After monthly payment affordability, negative equity has the highest correlation of
any factor with loan default. Given that HAMP is already making incentive payments for loan
modifications to improve affordability, principal reduction incentives should also be considered.

2. Does HAMP’s provision of financial reward to servicers whose borrowers remain
current on their mortgages under modified terms provide an incentive for servicers
to modify loans only for relatively financially secure borrowers rather than those
who are the most financially distressed?

Yes. Servicer compensation structures make servicers reluctant to attempt loan
modifications.  Servicers incur significant costs when undertaking a loan modification—
estimated at between $1,000 and $1,500 per modification. These are sunk costs for the servicer.
If the modified loan continues to perform, the servicer will recoup the costs of the modification
and earn more than if it had proceeded directly to foreclosure. But if the modified loan
redefaults before the servicer recoups the costs of the modification, then the servicer will incur a
larger loss than if it had proceeded directly to foreclosure.

While a reperforming loan is the optimal outcome for a servicer, a servicer must weigh
the chance that a loan will reperform against the chance that it will redefault. As part of this
equation, the critical question for the servicer, is not whether the loan will redefault, but when. If
the servicer anticipates early redefaults, the servicer will be disinclined to attempt modifications,
lest it incur greater losses.

For most mortgages, it takes a servicer between 12 and 24 months to recoup the cost of a
modification. Given that redefault rates on modified loans have been in the 60% range for a
single year, and at around 30% just in the first three months post-modification, servicers have a
strong incentive not to attempt modifications, especially of loans they think are likely to
redefault quickly. Most servicers, however, lack predictive capabilities regarding redefault, and
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therefore, if they are risk averse, are likely to assume that all loans are likely to be early
redefaulters.

HAMP provides servicers with two sets of incentive payments for modifications. First,
HAMP pays $1,000 for each permanent modification. Second, HAMP pays up to $1,000/year
for three years for permanent modifications that continue to perform. In light of the redefault
timing problem, initial HAMP incentive payments may be too low to have a significant effect.
HAMP servicer incentive payments of $1,000 roughly cover the cost of a modification. HAMP
incentive payments are only made when a loan modification becomes permanent. If a trial
modification’s costs are similar to a permanent modification’s costs, then a payment of $1,000
per permanent modification will fail to come anywhere close to offsetting servicers’ costs when
only one in ten trial modifications becomes permanent. With trial to permanent roll rates at
around 15%, servicers are, on average receiving guaranteed incentive payments of $1,500 for
every $10,000-$15,000 of modification costs they incur. If so, then HAMP incentive payments
may simply be too small to correct misaligned servicer incentives.

The additional payments for performing modifications help offset some of the incentive
misalignment problem, but only to the degree that servicers are not able to predict which
modifications are likely to be viable. To the extent they are, then the additional payments would
only encourage servicers to make sure-bet modifications.

3. If there are any additional points that you would like to make to expand on your
hearing testimony or in response to other witnesses’ testimony, please do so.

Questions from the Honorable Judy Chu

1. You point out that since the middle of 2007, over two million families have lost their
homes due to foreclosure. The HAMP program appears to have affected only a
small fraction of homeowners delinquent on their mortgages. As you know, the
Oversight Panel has made a series of recommendations to help fix some deficiencies
in the HAMP program. Even if all of these changes are made, is the program
sufficient to help stem the foreclosure crisis? If not, what can Congress do to fix the
HAMP program and begin to curtail this mounting problem?

No. Even with all possible improvements made, HAMP, as presently conceived, is
incapable of stemming the foreclosure crisis. Treasury estimates that there are currently around
6 million first lien mortgage loans that are at least 60 days delinquent. Only 1.8 million of those
loans are eligible for HAMP modifications. See U.S. Dept. of Treasury, Making Home
Affordable Program Servicer Performance Report Through February 2010, at 5. To date,
around 1.1 million HAMP trial modifications have started, resulting in around 170,000
permanent modifications, a conversion rate of around 15%. In addition, Treasury anticipates at
least 40% redefault rates within five years on permanent modifications. This suggests that the
total number of homeowners who avoid foreclosure over the long-run as a result of HAMP will
be extremely limited—in the hundreds of thousands at best, not millions.
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There is, unfortunately, little that Congress can do to improve HAMP as currently
conceived. There are a range of more invasive actions that Congress could take to encourage
modifications, including amending the Bankruptcy Code to allow mortgage modification or
prohibiting the GSEs and FHA from doing business with servicers that are not engaged in an
active principal reduction program. The improvements that can be done within the HAMP
framework will yield at best marginally better results.
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RESPONSE TO POST-HEARING QUESTIONS FROM FAITH SCHWARTZ,
HOPE NOW ALLIANCE

Questions for the Record
Subcommittee on Commercial and Administrative Law
Hearing on Home Foreclosures: Will Voluntary Mortgage Modification Help Families
Save Their Homes? Part 11
December 11, 2009

Faith Schwartz, HOPE NOW Alliance

Questions from the Honorable Steve Cohen, Chairman

1. How many banks, mortgage companies, and other financial institutions are
members of the HOPE NOW Alliance? What percentage of HOPE NOW’s
membership is composed of such institutions?

We have 38 companies in addition to the HUD Certified non-profit counseling
agencies that are part of HOPE NOW. They are listed below

American Home Mortgage Services Co.
ASSURANT GROUP

Aurora Loan Services, Lehman Brothers
Bank of America

Bayview Financial

Carrington Mortgage Services
CITIGROUP

Fannie Mae

Freddie Mac

First Horizon

Genworth

GMAC

HomEq Servicing

HSBC USA

JP MORGAN/CHASE MANHATTAN
Litton Loan Servicing

Loan Care

Marathon Asset Management
METLIFE

MGIC

Mortgage Electronic Registration System
NATIONAL CITY

Nationstar Mortgage LLC

Ocwen Loan Servicing

OneWest Bank

PM1 Group, Inc.

Quicken Loans

Radian
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Residential Credit Solutions

RoundPoint Financial Group

Saxon Mortgage Services/ Morgan Stanly
Select Portfolio Servicing

State Farm

Strategic Recovery Group

SunTrust

Vericrest Financials

Wells Fargo

Wilshire Credit Corporation, ML Home Loan

These companies comprise the companies who work with us from the industry,
banks, servicers and GSE's and MI's.

On what basis do you say that 2.6 million borrowers received modifications that
“prevented foreclosures?” What were the terms of these modifications? Did any of
these modifications include reductions in mortgage principal? What was the rate of
redefault on these modified mortgages?

As for the 2.6 million borrowers and modifications, this represents actual
mortgage terms changing to adjust the terms (rate, term, capitalization or
deferral/principal) of the mortgage. This is different than repayment plans or catch up
plans which speak to shorter term solutions and not final changes to the terms of a
contract. We do not have the re-default rate on these loans but we are collecting this in
2010 to track more closely the re-default rate. Others collect it such as the OCC in their
quarterly metric report.

In 2010 HOPE NOW is collecting modification data (non-hamp only) which will
point to what modifications include lower principal and interest payments on
restructuring modifications. In our past data, we did not have that granular data to report.
So, we only knew that the borrower was given a chance to avoid foreclosure by accepting
new terms of a modification to avoid foreclosure. As long as someone was in a new
modification, we know they did not take a legal step toward foreclosure but had an
alternative so my comments stand as noted.

Please respond to the criticisms of HAMP leveled by the other witnesses,
particularly its inability to address the problem of negative equity.

As for the comments made about HAMP and negative equity, my only
observation is that the program was designed to deal with affordability and 31% DT is
more aggressive than any formally introduced modification program without Government
subsidies. It was not the intention of the Government to offer a negative equity product
for borrowers who may have an aftordable payment but decline to do so due to negative
equity. This is a separate policy question that may need to be answered but was not part
of the initial design.
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I think the HAMP program has done a good job of introducing the protocols,
waterfalls, and tools that should be used to have more affordable restructuring and
modifications (rate, term and principal deferral and reduction) that have followed through
on proprietary modifications. We should see increasing numbers of "non-hamp mods"
that follow similar protocols that do not require a government subsidy (if they fail
HAMP).
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RESPONSE TO POST-HEARING QUESTIONS FROM MARGERY E. GOLANT,
GOLANT & GOLANT, P.A.

Questions for the Record
Subcommittee on Commercial and Administrative Law
Hearing on Home Foreclosures: Will Voluntary Mortgage Modification Help Families
Save Their Homes? Part 11
December 11, 2009

Margery E. Golant, Golant & Golant, P.A,

Questions from the Honorable Steve Cohen, Chairman

1. If there are any additional points that you would like to make to expand on your
hearing testimony or in response to other witnesses’ testimony, please do so.

Mr. Chairman, thank you very much for your question and for the opportunity to respond
and to expand on my testimony.

By way of response to the other witnesses' testimony, 1 was struck by Ms. Schwartz'
obviously sincere belief that the voluntary programs are working. While 1 am sure she
truly believes this is the case, my own experience now and previously when I was on that
side make me certain that she is not being told the truth. It is easy to lie with statistics,
and [ use the term 'lie' not necessarily to mean to tell an intentional falsehood but to
perpetrate an untruth. The claims by the servicing industry of all the millions of homes
they are saving are not borne out by the facts. There are so many different players, and
so many different manifestations and layers to the problem that it is truly impossible to
have dependable data. There is no standard definition of "loan modification". Tsee
numerous "modification" documents which do nothing but briefly reduce payments (for
six months or so), adding the entire shortage to the balance of the loan, and requiring
borrowers to waive all their legal rights and defenses in order to get this minimal
concession which does not "save" them in any way. I have even seen some purported
"modifications" where the monthly payments actually increased. 1 doubt that Ms.
Schwartz is aware of the many thousands of borrowers who are still making trial
payments long after three months have passed, who submitted all required documentation
with the first payment, and yet still cannot get answers, while the servicer presses
forward with foreclosure. I doubt that Ms. Schwartz is aware of the many thousands of
borrowers call their servicers, are transferred numerous times and eventually
disconnected, or how many fax and mail in their supporting documentation over and over
and over, only to be told it was never received at all. I know firsthand of numerous
borrowers who are denied a modification although their numbers clearly support one, and
who are refused the information as to why they were denied. Given the fact that we run
parallel calculations, I am sure that in a significant number of these cases, the denials are
based on erroneous data entry or incorrect property values utilized by the servicer.
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By way of additional points and expansion on my hearing testimony making, I do have
several further comments. First, while it is not directly related to the modification, issue,
much has been made both by the servicers and the Administration of the concept of short
sales as a solution for borrowers whose loans are too great to allow them to keep the
property and the property too upside down to sell it. The Administration and Treasury
have even recently announced " the Home Atfordable Foreclosure Alternatives program
(HAFA)" Program. Yet, the way the servicers currently administer short sales is
extremely telling as to their desire to "help" homeowners - or really, their lack of a desire
to do so; borrowers whose families are willing to purchase the house at current market
value via a short sale and then allow the original borrowers to continue to live there.
Notwithstanding the fact that these short sales represent a complete escape for the
mortgage holders from bad loans, on terms no different than what they would require if
purchase was by a total stranger, the servicers refuse to approve the short sale unless the
buyer and seller swear that they are not related parties. | cannot conceive of any rationale
for this, or any good reason why a short sale would be approvable if the new purchaser
was a total stranger and the economics of the transaction otherwise reasonable, leading to
a turnover and dispossession of the former borrower, but if the purchaser is a helpful
family member or friend who is willing to intervene and to purchase the property, such a
sale is not approvable; the servicers will sooner force the property to foreclosure than
allow such a short sale.

Borrowers are repeatedly wrongtully rejected from HAMP and almost none have
received any permanent modifications. In order to assure ourselves that these are not
examples of a failure by our client to provide the documentation, as the servicers like to
claim, we provide copies of the financials directly to opposing counsel. 1t makes no
difference; the inaction and rejections continue. The numbers of permanent HAMP
modifications speak for themselves; they are dismal.

Here the volume and intensity of foreclosures increases steadily. There is even currently
an effort by the Florida Mortgage Bankers Association to get legislation passed which
would "convert" mortgages and the judicial mortgage foreclosure process to non-judicial
process, so that they could be done even faster, so that they would not be forced to prove
that they have title to these loans (which they often do not), and to shift to borrowers the
burden of raising as defenses the many servicing defects, origination defects,
misrepresentations made to borrowers and numerous other problems and issues. It is not
enough that they have control of so many consumers and their futures, they want
complete control.

So, more and more, borrowers worn out from fighting, from begging, from submitting
innumerable copies of their financial packages to indifferent servicers, from being
mocked by call center employees, from being stalked by process servers and even locked
out of their homes pre-foreclosure, are giving up, surrendering their homes and in
recourse states such as Florida, are filing bankruptcy since otherwise they are subject to
deficiency liability. This is sad. Many of these people were willing to make monthly
payments if only they would be allowed to. However, they are forced to turn their backs
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on their homes, many of which will molder into ruin due to the huge number of unsold
"bank-owned" properties on the market, and to walk away.

In such a scenario, the mortgage investors necessarily take a sharp loss on their
investments. Once foreclosure begins, borrower payments are normally rejected, unless
the borrower is in some sort of formal loss mitigation with the servicer. Accordingly, all
cash flow from affected loans to the investors ceases. Additionally, the loans are charged
for all the foreclosure-related costs, and "junk fees" (i.e. attorneys' fees, title searches,
filing and process server fees, drive-by property inspections sometimes as often as
weekly, broker price opinions, property management fees, realtors' commissions, etc.
etc. The ongoing expenses of maintaining and marketing these properties after the
foreclosure is concluded are charged to them, while the prices continue to drop due to
oversupply and due to the steadily eroding condition of the properties, and the "default
servicing industry" makes record profits. ( http:/finance.yahoo.com/echarts?s=LPS )

Once the borrowers have lost their homes, and have discharged their remaining
obligation in bankruptcy, there is no potential recovery for the investors other than
whatever low price the property ultimately brings; further losses continue to accrue as the
now empty properties deteriorate and involve ongoing expense, code-enforcement
citations and potential liability. Interestingly, even the investor community is starting to
recognize that judicial modification in bankruptcy might actually operate to their benefit.
( hitp://www businessweek com/news/2010-01-2 1/blackrock-proposes-new-consumer-
bankruptcy-option-novick-says html ).

An interesting and often overlooked and poorly understood dynamic of this problem is
that many mortgage servicers benefit financially in their servicing and default servicing
functions from the skyrocketing default rates. The same horrific default rates which
represent such a terrible danger to borrowers, bond investors and the broader economy
actually provide a substantial benefit to the default servicing industry. Accordingly, there
is substantial tension between the best interests of the servicers and the best interests of
their clients. ( hitp://www.nvtimes,com/2009/07/30/business/30services.htm! ).

The Administration continues to try to tweak the HAMP program,
http:/fwww.nyvtimes.com/2010/01/22/business/economy/22modify htm! and now to
propose the HAFA program to encourage homeowners to give up their homes via short
sales. It undertook a "conversion program” intended to produce more permanent
modifications from the trial modifications. The results were meagre, and,
notwithstanding the tweaks, the rate of foreclosure continues to spiral. It was necessary
at the beginning of the year for Treasury to announce a new rule which prohibited
servicers from offering trial HAMP modifications without any prior verification of
eligibility, because it had become apparent that some servicers were simply handing out
trial modifications to all, which had the obvious effect of boosting their apparent
performance statistics, thereby gaming the data.
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The real problem, acknowledged by many, is that the principal of these loans is too high
relative to the actual value of the properties.

hitp://www nasdaq net/publicpages/NewsDetailPublic.aspx?symbol=&storvId=20100120
SScACODION201001201 125DOWIONESDIONLINEQCOS53 1 htm

This is the legacy of the out of control mortgage lending which was the norm during
2003-2006. HAMP does nothing to address the excessive loan to value ratios, and
without a mechanism to reduce mortgage principal a solution is not at hand. In Florida,
it is not even slightly unusual for the value of homes to be less than half the mortgage
balance; homeowners are $200,000 and more upside down. This is indicative of
something far more than a normal economic fluctuation that will right itself, people who
purchased or refinanced homes in 2004-2006 will quite simply never be able to get on the
right side of these loans. The problem of the too-high balance is made far worse by the
fact that many of these loans are based upon adjustable rate and negative amortization
adjustable rate mortgages. The irony is that borrowers and bondholders have come to
understand what the mortgage servicing industry refuses to admit: that without principal
reduction, there is no solution, the crisis continues to snowball, property values decline
further, and measures to resolve the problem become yet more difficult.

So, in historically record numbers, borrowers continue to lose their homes and walk away
and then to file bankruptey, extinguishing all further obligation and leaving behind homes
that they would much rather have saved, and could have saved had there been a judicial
mechanism to do so, leaving investors holding growing deficits which could have been
stabilized, while the mortgage servicers, claiming they are trying their best to work these
loans out, are instead expanding tremendously the numbers of foreclosed properties,
thereby tremendously expanding the problem, and benefitting substantially thereby.
Ironically, it is often only afier they file bankruptey, after it is too late, that the servicer
offers to "work with them.

The crisis continues to spread like a cancer; as property values continue to fall, more and
more homeowners are being drawn into the quicksand, unable to sell or refinance their
homes. 1 can see this in the differing demographics of clients consulting me recently;
more and more they are longstanding homeowners who never have refinanced but now,
due to job changes, transfers, layoffs, the need to downsize and various other reasons
need to sell, and find that they cannot, due to dismal property values

While we all wish it was otherwise, the grim statistics from Treasury demonstrate that,
more than a full year after it was launched, the HAMP program has not made any
meaningful dent in the foreclosure crisis facing America. While the servicers claim that
they have done much to assist borrowers, given the lack of documentable, consistent data,
these claims are anecdotal and unverifiable, and are not supported by the evidence in
front of our eyes. If there is to be a solution, it must be deployed and quickly, and it
must contain a structured, enforceable methodology which reduces payments and
mortgage principal in appropriate cases. Trying to create something new (a la HAMP
and HAFA) supervised by Fannie Mae and Freddie Mac, who themselves were unable to
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manage their own portfolios and who had no prior experience with such a project, was
always doomed. Itis too huge an undertaking, which would necessarily take far too long
to reach critical mass, assuming it ever did. It is instructive that the HAMP program has
issued efeven Supplemental Directives since April 6, 2009, most lengthy, confusing
tomes, difficult to implement and impossible to enforce, for the purpose of getting this
program operational. Ihave attached one of these as an example and challenge anyone
reading it to explain what the rules are that it contains.
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RESPONSE TO POST-HEARING QUESTIONS FROM HENRY E. HILDEBRAND, III,
NATIONAL ASSOCIATION OF CHAPTER 13 TRUSTEES

Questions for the Record
Subcommittee on Commercial and Administrative Law
Hearing on Home Foreclosures: Will Voluntary Mortgage Modification Help Families
Save Their Homes? Part IT
December 11, 2009

Henry E. Hildebrand, ITI, National Association of Chapter 13 Trustees

Question from the Honorable Steve Cohen, Chairman

1.

If there are any additional points that you would like to make to expand on your

hearing testimony or in response to other witnesses’ testimony, please do so.

A, If we are going to rely on the Home Affordable Modification Program (HAMP) as the
only mechanism where we can restructure mortgages to avoid foreclosure and provide a
means where Americans in financial distress can afford to pay the obligations they owe,
there should be some accountability, before an independent third party, to verify
compliance. The unfortunate aspect of HAMP is, as testified by Ms. Schwartz, that it
relies upon a contractual relationship between servicers and the government. There is no
judicial or third party review of the decisions that are made under HAMP, nor is there

accountability for such decisions.

If bankruptcy courts are not to be given the ability to restructure home mortgages in the
same fashion they restructure loans on vacation homes, boats, furniture, automobiles,
etc., then we should provide the opportunity for judicial review of the servicer’s
determination that an individual is not eligible for a HAMP modification. There should
be a mechanism to speed up the process when a family seeks a modification and is left in

limbo without an adequate and full response.

If we have established HAMP as the means by which mortgages can be modified and we
want to make certain that such modification should be effected when a debtor is eligible,
we should empower the bankruptey court to review HAMP modification denials based

upon objective and verifiable information such as HAMP requirements.

B. I encourage you to pay close attention to the proposal of the National Bankruptcy
Conference to amend Chapter 12 to expand the coverage of that chapter to small
business. This would permit business loans (not necessarily a standard home mortgage)
which are secured by a borrower’s principal residence, to be restructured and modified.
In so doing, Chapter 12 could be used to preserve the principal engine of our economy
and the many jobs created by small businesses and entrepreneurs just as we strive to
retain jobs for larger business in Chapter 11s like General Motors, Chrysler, Delta

Airlines, and United Airlines.
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Question from the Honorable Judy Chu

1.

The current mortgage foreclosure crisis is harming our neighborhoods, our
communities, and the economy as a whole. I appreciate your support of the
proposed legislation te allow bankruptcy courts to modify mortgages, but I want to
ensure that this avenue is available to the wide diversity of Americans who are at
risk of losing their homes. In particular, I would like to know whether these
complicated legal proceedings will be available to homeowners who cannot afford
an attorney and are unfamiliar with the legal system. What can we do to ensure this
change in the law helps as many Americans as possible?

The National Association of Chapter 13 Trustees has supported modification of
the bankruptcy code to grant to bankruptcy courts the ability to modify home mortgages
to restructure payments, modify interest rates, and even reduce principal to the value of
the property. We have further suggested that, in order to avoid shifting the entire risk of
loss onto the creditors, that mortgage creditors subject to a “cram down,” reducing their
secured claim to the value of the property, be given the option of electing to retain a
junior lien on the property to the extent their debt exceeds the value of the property. Such
junior lien would not receive payments and would not accrue interest unless and until the
property were sold or refinanced. Such a proposal is similar to a Chapter 11 secured
creditor’s options under 11 U.S.C. § 1111(b). We believe that such an option is balanced.

Recognizing, however, that the likelihood that 11 U.S.C. § 1322(b)(2) will be
modified is remote, the trustees have searched for ways in which the debtors with whom
we work — debtors struggling to retain their homes, living on a budget, and dedicating all
of their available disposable income to repay their debts — could have a meaningful shot
at retaining their home and avoiding foreclosure. In a bankruptey, such families tend to
be represented by counsel to assist them in the bankruptcy code made so much more
complicated by BAPCPA, and it is only appropriate that we look to assistance from these
debtors’ counsel to help debtors find their way through the thicket of a complicated legal
process that is bankruptcy. With this assistance, we believe that such families can use the
bankruptcy system, if it were amended, to overcome their personal financial crisis, retain
their homes, preserve their communities, and pay their mortgages. Where it works, such
is the motivation of Chapter 13.

The mechanism established by HAMP is itself extremely complicated. The
testimony presented clearly indicated that most HAMP temporary payment plans fail
because of an inability of borrowers to provide full documentation and the necessary
information to the mortgage servicer. Failing to provide such information generally
stems from a lack of sophistication in a complicated legal proceeding, It is doubtful that a
simple, easily understood, streamlined procedure could be developed outside of
bankruptcy that can still provide the safeguards and protections against abuse that the
Treasury Department has sought to place in HAMP and the bankruptcy code has
developed over time.
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