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ADDRESSING SURFACE TRANSPORTATION
NEEDS IN RURAL AMERICA

MONDAY, AUGUST 10, 2009

U.S. SENATE,
SUBCOMMITTEE ON SURFACE TRANSPORTATION AND
MERCHANT MARINE INFRASTRUCTURE, SAFETY, AND SECURITY,

COMMITTEE ON COMMERCE, SCIENCE, AND TRANSPORTATION,
Sioux Falls, SD.

The Subcommittee met, pursuant to notice, at 9:35 a.m. at City
Hall, Commission Room, 224 W. 9th Street, Sioux Falls, South Da-
kota, Hon. John Thune, presiding.

OPENING STATEMENT OF HON. JOHN THUNE,
U.S. SENATOR FROM SOUTH DAKOTA

Senator THUNE. Good morning. This hearing of the Sub-
committee will get underway.

I want to welcome members of the public who are here today, as
well as our distinguished panel. I very much appreciate your will-
ingness to participate this morning to talk about transportation
issues and their impact on the economy in South Dakota.

What I want to do is start with an opening statement, and then
turn to our panel for their opening statements, and then we’ll hope-
fully get an opportunity to ask some questions and probe a little
deeper into some of the issues.

And I would say, by way of introduction—and I will try and ad-
here to this—but, there’s a light, here, that will trigger you at the
5-minute mark. We're going to try and confine, as much as we can,
the oral part of your presentation to that. Obviously, there’s some
flexibility there. But, I did read through your presentations, the
testimony that you submitted, and it’s thoughtful and thorough,
and long.

[Laughter.]

Senator THUNE. So, I don’t think you’ll get those statements all
on the record in 5 minutes, but I say that simply to let you know
that your entire statement, whether or not you deliver it all in the
form of oral testimony, will be made a part of the entire public
record. And I will introduce, in just a moment, the members of our
panel this morning.

First, I want to thank all of you for being here today. As the
Ranking Member of the Surface Transportation and Merchant Ma-
rine Subcommittee of the Senate Commerce Committee, I'm
pleased to chair this field hearing addressing surface transpor-
tation needs in rural America.
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I want to welcome our distinguished panel of witnesses, and
thank each of you for participating in today’s hearing and sharing
your perspective on rural transportation.

Rural states, like South Dakota, face unique challenges when it
comes to transportation. That is why I wanted to hold this field
hearing, to ensure that the surface transportation issues affecting
rural states are not overlooked as Congress works to improve our
Nation’s overall surface transportation system. I think it’s impor-
tant to explore the proper role of the Federal Government in ensur-
ing our transportation system can safely and efficiently move
freight and passengers throughout the country. State and local gov-
ernments must also play an important role, as they understand
best each state’s particular needs. I'm especially interested in hear-
ing any proposals or ideas from today’s witnesses for improving the
movement of people and goods that don’t involve large commit-
ments of financial resources. In other words, I'm interested in your
ideas about how we can do things better and smarter.

One of the most important issues facing the Congress is reau-
thorization of the multiyear transportation bill that funds highway
construction, safety, and transit programs. The current law expires
at the end of September, at which time we will also face a multibil-
lion-dollar shortfall in the Highway Trust Fund, which just re-
ceived $7 billion in short-term funding to prevent insolvency this
month. While the Commerce Committee has jurisdiction over rail
and safety programs, including highways, motor carriers,
HAZMAT, and boating safety, I'm also interested in hearing the
witnesses’ views in how best to ensure rural transportation needs
are addressed in the comprehensive bill. While we can expect Con-
gress to enact short-term extensions until an agreement can be
reached on the comprehensive bill, much work lies ahead, and your
input is important.

Keep in mind, the last highway reauthorization bill that was fi-
nally enacted in August of 2005 required 22 months of extensions
before it was finalized. South Dakota, like our neighboring states,
plays a vital part in the national transportation system. Our high-
ways serve as connectors for traffic and commerce that benefit citi-
zens from other states. In fact, more than two-thirds of the truck
traffic on highways in South Dakota neither begins nor terminates
in our state. Our roads also provide access to many of our Nation’s
world-renowned national parks, and are essential in transporting
agricultural goods to market. So, there’s a real national interest in
facilitating interstate commerce and mobility that requires first-
rate highways in, and connecting across, rural states.

Our state’s rail network also deserves discussion today. There
are approximately 2,000 rail miles in South Dakota, with BNSF
owning 890 of those miles; the DM&E Railroad is the second larg-
est owner, with 586 miles; and the state is close behind, with
roughly 526 miles of rail line. Without question, we’re also fortu-
nate to have short-line operators to provide service to rail shippers
across the state.

Today, we will get to hear the perspective of not only the largest
Class I carrier in the country and the state, but also from a short-
line operator. We will also receive testimony from the South Da-
kota Secretary of Transportation, a representative of the trucking
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industry, and a witness providing the agricultural community’s
point of view on rural transportation needs.

Finally, I'd like to talk briefly about the significant need that ex-
ists when it comes to Federal funding for transportation infrastruc-
ture across the country. Since being elected to Congress, I've had
the opportunity to work on the past two transportation reauthor-
ization bills, in both the House and the Senate, which has allowed
me to ensure that South Dakota’s infrastructure needs are not for-
gotten. South Dakota relies on the Highway Trust Fund for over
75 percent of its highway construction budget on an annual basis.
The Federal gas tax is the primary funding source for the Highway
Trust Fund, which provides funding to all the states to address
road and bridge infrastructure improvements. However, revenue
generated for the fund has been outstripped by demand and the
dramatic increase in constructions costs over the past 15 years.

Because of the dwindling amount of revenue deposited into the
Highway Trust Fund, due to the weakening economy and the fact
that the gasoline tax hasn’t been changed since 1993, I've been
working to develop additional funding options that could be used
by the states. I've joined with Senator Ron Wyden in introducing
the Build American Bonds Act, which enjoys bipartisan support.
Our legislation would provide $50 billion in new funding for trans-
portation projects, such as roads, bridges, transit, rails, and ports.
In turn, Build American Bonds would create jobs, spur economic
recovery, and ultimately help to save lives by making needed im-
provements to our Nation’s transportation system.

While this legislation is not a substitute for other important
funding, such as from the Highway Trust Fund, it would provide
valuable supplemental funding for transportation projects, and I
would appreciate very much hearing the witnesses’ views on this
proposal, as well.

Congress certainly has a great deal of work to do in crafting the
next transportation reauthorization bill. And I want to welcome to-
day’s witnesses, and look forward to hearing from you.

And I want to point out, for those who can see the pie charts up
here, of the truck traffic that moves across the country—56 percent
of its moves across rural areas and rural roads in the country; com-
pared to 44 percent in urban areas. If you look at the total amount
of road mileage in the entire country, 75 percent of that road mile-
age—actual highway miles, road miles—is in what we would call
rural areas of the country; only 25 percent is in urban areas. And
these are Federal Highway Administration sources.

And then, over here, if you look at bridges, 77 percent of all the
bridges in the country are found in rural areas of the country; only
23 percent are found in what we would characterize as urban
areas.

And then, I think the last chart is somewhat telling, in that, in
spite of the fact that the roads and the bridges, and a lot of the
traffic, occurs in rural areas of the country—a majority, or a large
percentage, of the traffic—still you look at where the money is
spent, and it’s only 40 percent of the money is spent in rural areas,
as opposed to urban areas.

And the point of all that is that when people want to get to and
from their destinations, when you want to move freight across the
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country, a lot of that has to cross rural states. And so, having a
national transportation system is critically important to our coun-
try’s future and to our economic competitiveness, going forward.

So, I want to, again, thank our panelists for being here today.
And I want to start—we’ll go left to right, here. Darin Bergquist,
the Secretary of Transportation for the State of South Dakota—
welcome, nice to have you here. Larry Anderson, who’s rep-
resenting the trucking industry here today—Larry, thank you for
being here. And Jack Parliament, representing short-line rail-
roads—thank you for being here. Lisa Richardson represents one of
the biggest commodity groups in South Dakota, the corn growers,
and obviously the shipping interest—it has a very deep interest in
transportation issues. And Matt Rose, who is the CEO of the larg-
est Class I railroad in this country, the Burlington Northern Santa
Fe. So, thank you for being here, Matt. And I welcome all of you.

And I want to start with Darin. So, please feel free to proceed
with your oral remarks.

STATEMENT OF DARIN BERGQUIST, SECRETARY,
SOUTH DAKOTA DEPARTMENT OF TRANSPORTATION

Mr. BERGQUIST. Thank you, and good morning, Senator Thune.

Before starting, Senator, I want to say that we very much appre-
ciate your efforts to improve transportation in South Dakota.

My full statement addresses many ways Congress should im-
prove transportation in the rural states, and I want to highlight a
few of those before you this morning.

Congress is now shaping legislation that would fund highway
and transit programs for the next 6 years. It is a foremost priority
for us that the share of the overall highway and surface transpor-
tation program for rural states like South Dakota be at least as
large as our current share of the present program. This is appro-
priate, because our highways in rural areas benefit the Nation in
many ways. They are a bridge for through traffic to other parts of
the country. They benefit tourism, providing access to scenic won-
ders, such as Mount Rushmore. They enable agricultural products
and other resources to move to market. They help serve the Na-
tion’s energy industry, such as new wind energy facilities and eth-
anol production plants, which are located largely in rural areas.
And finally, they ensure that our rural Native Americans are con-
nected to the Nation’s transportation network.

Yet, a rural state like South Dakota faces severe transportation
funding challenges. We can’t provide these benefits to the Nation
without strong Federal help because we are geographically large,
we have extensive highway networks, and we have low population
densities. We have relatively few people to support each lane mile
of Federal-aid highway in South Dakota. The national average is
129 people per lane mile. In South Dakota, that number is 19, less
one-sixth the national average. Yet, South Dakota’s per-capita con-
tribution to the highway account, of the Highway Trust Fund, is
above average, $160 per capita, compared to a national average of
$114. So, we are doing our share to fund transportation in South
Dakota.

For these reasons, the Federal surface transportation bill should
provide strong funding for transportation in rural states, yet some
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proposals seem unlikely to sufficiently emphasize rural transpor-
tation.

The House Transportation and Infrastructure Committee has
posted position papers and reported a partial draft surface trans-

ortation bill. Included is $337 billion for highways, an increase of
5110 billion over the prior 6 years. Though the bill is incomplete
at this time, we, in South Dakota, are basically ineligible for at
least $75 billion of this increased funding, such as the $50 billion
being set aside for metro areas greater than—500,000 population,
and another $25 billion that’s reserved for huge projects. There are
large needs in South Dakota and other rural states that must be
met in the national interest. All states need a significant increase.

It is not appropriate if most of the funding increase is for pro-
grams we can’t access, especially if there is no corresponding large
program reserved for rural states, which there currently is not.

Instead, Congress should take the approach to this issue offered
by AASHTO, that at least 90 percent of all highway program fund-
ing be distributed by formula to states. This approach, combined
with a formula providing South Dakota at least its current share
of formula funds, is the way to address the national interest in im-
proving transportation in both rural and urban areas.

Under SAFETEA-LU, about four times as much funding has
been provided for the highway program as for transit. The draft
House bill disproportionally increases transit funding, which is di-
rected mainly to large urban areas. The Federal Government
should continue the current ratio of highway-to-transit funding, but
allow states to transfer funds to transit, if they desire.

In September, Congress should pass legislation to ensure that
the highway account of the Highway Trust Fund can continue to
support at least current funding levels. Congress must also extend
highway and surface transportation programs beyond September
30 of this year. These steps will allow continued transportation in-
vestments while Congress works on a multiyear transportation bill.

In conclusion, there are many actions Congress should take to
improve transportation in rural America. I hope I've made clear
that our biggest concerns revolve around funding.

I'll close as I opened, emphasizing that it is in the national inter-
est for South Dakota to receive at least its current share of the
overall highway and surface transportation program under new
legislation.

Thank you, Senator, for the opportunity to testify this morning.
I'd be pleased to respond to any questions.

Thank you.

[The prepared statement of Mr. Bergquist follows:]

PREPARED STATEMENT OF DARIN BERGQUIST, SECRETARY,
SOUTH DAKOTA DEPARTMENT OF TRANSPORTATION

Senator Thune:

Good Morning. I am Darin Bergquist, Secretary of the South Dakota Department
of Transportation. Thank you for the opportunity to appear before the Subcommittee
today to address surface transportation needs in rural America.

We are pleased that the Subcommittee is holding this hearing, as the importance
to the Nation of good transportation in and across rural states sometimes is under-
appreciated.
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In my statement today I'll address a number of transportation issues important
to rural America and to South Dakota.

e I'll discuss why rural states like South Dakota must receive a significant in-
crease in Federal transportation funding and participate at least proportion-
ately in future growth of the Federal highway and surface transportation pro-
gram.

e I'll address a variety of issues that have been raised in the context of proposals
to reauthorize highway and surface transportation programs, including program
structure issues and proposals to increase Federal regulation of states through
plan approvals, Federal performance targets, and otherwise.

e I'll also address:

© safety and transit issues;

© the impact of restrictions on the ability of rail short lines to access large rail
carriers; and

© the challenges of funding the proposed Harrold, SD transload, rail to truck
facility.

e Before closing, I'll also emphasize the importance of maintaining the ability of
the Highway Account of the Highway Trust Fund to support at least current
funding levels and remain solvent and the importance of passing extension leg-
%\sIlation to ensure continuity of the highway program in South Dakota and the

ation.

Highway and Transportation Reauthorization Legislation Must Provide at
Least Proportionate Funding Growth for Rural States Like South
Dakota, As Well As Increased Funding

At the outset I want to stress that Federal investment in South Dakota’s high-
ways is in the national interest. It is imperative that legislation reauthorizing the
Federal highway program continues to provide significant investments in highways
in and across rural states, allowing us to continue to meet the demands being placed
on our highway network, including from interstate travel.

I think it is also important to note that all regions of the country have significant
transportation needs. There is a broad consensus, at least in the transportation com-
munity, that increased investment would serve the national interest. For example,
the American Association of State Highway and Transportation Officials (AASHTO)
has proposed a $375 billion in Federal highway program funding and $93 billion in
Federal transit funding for the six-year period 2010-2015. These levels would rep-
resent significant increases over the roughly $290 billion in Federal funds provided
for highway, transit, and safety programs in the 2004—-2009 period.

Many ideas have been advanced in recent years and Congress is now starting to
shape multi-year surface transportation funding legislation. Certainly our depart-
ment and others from rural states have clearly stated to Congress and various Com-
missions that this next reauthorization bill must provide a rural state like South Da-
kota at least its current overall share of Federal formula funding and other funds.
That result would be in the national interest, as my testimony explains later on.
Yet, it is not a foregone conclusion that Congress will agree to provide such support
to South Dakota and similar states.

Early Thoughts on Legislative Proposals

We have concerns about the reauthorization legislation under development in the
House of Representatives. While legislation with specific funding levels has not yet
been introduced, the House Highways and Transit Subcommittee has reported to
the full Transportation and Infrastructure Committee a partial draft bill and Com-
mittee leaders have released related position papers outlining their proposal. It ap-
parently calls for an increase in Federal highway program authorizations from the
Highway Trust Fund of about $110 billion over the next 6 years compared to the
last 6 years (roughly $337 billion compared to $227 billion).

According to position papers distributed by the Committee leadership, the bill
would provide $50 billion of that $110 billion to a new program only for metropoli-
tan areas with a population of 500,000 or more. We understand that traffic conges-
tion is an issue in many cities. But we disagree with committing so much of the
overall increase to a program that will benefit only large metropolitan areas. The
proposal also includes another program where $25 billion is reserved for very large
projects to be selected by USDOT. The eligible costs of those projects would have
to be at least $500 million or 75 percent of a state’s most recent annual highway
apportionment. In South Dakota, that means a single project of more than $150 mil-
lion would be needed just to be able to apply for these discretionary funds.
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So, we see $75 billion of the $110 billion in additional trust fund authorizations
for highways dedicated to two programs that are not available to our State in any
practical way. In addition, the draft bill includes a $50 billion non-trust funded pro-
gram for high-speed rail for which our state is not eligible.

We, like AASHTO, support a different approach, under which not less than 90
percent of highway program funds would be distributed by formula to the states.
Further, it is essential to recognize the importance of investment in highways in
and across rural states like ours in the final formula and funding package. Our
state’s share of the overall highway and surface transportation reauthorization pro-
gram should be at least as large as our share of the present program in order to
gnsur% national access and connectivity and provide other national benefits, as I will

escribe.

We know you understand this, Senator Thune, both from your work on transpor-
tation issues through the years and from your recent work. For example, we appre-
ciate that you are a co-sponsor of S. 308 and S. 309, bills introduced by Senator
Baucus that would strengthen Federal funding for investment in highways in and
across rural states.

Also of concern, the House draft bill would provide a disproportionately small
share of its overall funding increase to the highway program, even though it is high-
way users who pay for the program in user taxes. Instead, the draft House proposal
would provide an increased share of its overall funding to transit, relative to high-
ways. South Dakota’s share of Federal transit dollars is far less than its share of
Federal highway dollars. Transit is a small portion of the transportation need in our
state. We, like AASHTO, support keeping the ratio between the highway and transit
programs at 4-1, with four times as much funding going to the highway program
as going to the transit program from all sources of funding. Let me add that this
4-1 ratio is before any adjustments reflecting transfers of funds from highways to
transit, which have regularly been in the range of a billion dollars annually. We
supgort continuing such flexibility, which allows each state to better address its own
needs.

In addition, the House Committee’s position papers regarding the draft bill state
that it will include an infrastructure bank, probably supported from outside the
Trust Fund. We are not certain how much public governmental funding will be com-
mitted to the bank’s activities but we do foresee these funds as not being easily ac-
cessible to a rural state like ours. An important consideration for any new Federal
transportation financing mechanisms like an infrastructure bank is to ensure all
areas of the country, both rural and urban, are not only eligible, but can compete
on a level playing field. Also, funding sources for the bank should not compete for
funding against sources for the regular surface transportation program.

In contrast, the Build America Bonds bill (S. 238) that you are co-sponsoring
would ensure that both rural and urban areas of the country participate in its pro-
gram. We greatly appreciate your leadership in developing a proposal that would
benefit both rural and urban areas.

In short, even without knowing the details of any proposed formula changes in
the draft House bill, we are concerned over the structural changes in the highway
program that we do see. Those changes would emphasize funding for new, non-for-
mula programs for the benefit of large metropolitan areas. This approach will dra-
matically reduce our state’s share of the overall program. So, while details of the
House bill are not set, we currently expect that the House legislation would provide
South Dakota with a reduced share of the transportation bill’s programs compared
to current law, perhaps a considerably reduced share.

In addition to preserving our share of overall funding, I would like to address
some additional highway program issues.

e Don’t Put New Restrictions on the Use of Federal Funds. The current highway
and transportation program is complex. We would like to see processes stream-
lined so we can deliver projects more efficiently. The role and authority of states
in delivering the highway and surface transportation program should be re-
spected and not diminished. We see proposals for additional requirements as
counterproductive, adding time and cost to the project delivery process.

The draft House bill includes restrictions on the ability to use a considerable

portion of the bill's funding for investments that would add capacity or

strengthen roads. States and local governments are in the best position to know

which projects should be implemented. Restricting the ability of states to add

Ze;gacity and strengthen roads is not the correct approach, at least in rural
erica.

e Transportation-related Climate Change Provisions May not Make Sense in Rural
States. Both the climate change legislation that has passed the House of Rep-
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resentatives and the draft legislation reported by the House Highways and
Transit Subcommittee would require all states to develop targets to reduce
transportation-related greenhouse gas (GHG) emissions. States will be required
to make efforts to increase transit ridership, walking, and bicycling. While
South Dakota has made great strides in this area, our state is very rural in na-
ture and there is only so much we can do to cost-effectively promote walking,
bicycling, and transit ridership. Performance requirements would be imposed
and under some proposals states not meeting performance targets could have
funds withheld. There are several proposals with new planning requirements
that would compel states to reduce GHG emissions. These proposals may be via-
ble options in metropolitan areas, but due to our low population density, great
distances, and harsh winters, they are not practical transportation options for
rural states like ours. We believe that the proper, national interest approach
is to ensure that any such statute would not force, or allow an agency to force
a state like ours to undertake unrealistic efforts to reduce transportation-re-
lated GHG emissions. We generate very little GHG from transportation com-
pared to other states and we will do our part to remove GHG emissions using
modern, no-till agricultural practices.

e Do Not Agree to Increased Regulation Through National Performance Measures,
Targets and Plan Approvals. Performance measures are important, and the
South Dakota DOT uses them in making project selections and in other aspects
of program delivery. However, we are concerned that national performance
measures established by the Federal Government will not be sensitive to all
states’ needs and may result in reduced emphasis on funding projects in rural
states. The House legislation has the Federal Government, not states, estab-
lishing certain performance targets and gives the Federal Government authority
to impose sanctions for failure to meet certain performance targets.

We believe that national performance measures should be general in nature
and that each state should be allowed to establish its own specific measures and
targets. Deference should be shown to the owners and operators of the Nation’s
transportation system. States, local governments and transit providers have
decades of success in delivering transportation and such success should be re-
spected. The role and authority of states in the delivery of highway and surface
transportation should be enhanced, not diminished, compared to present law.
Simply, we don’t see increased Federal regulation, even if cloaked in the new
terminology of “performance,” as a way to achieve increased efficiency in pro-
gram delivery. Reduced regulation should be the goal.

e Highway Safety Provisions Should Provide Flexibility to States. Transportation
safety is a critical concern in South Dakota, as it is in all states. Contrary to
the House draft legislation, states, not the USDOT, need to have control and
approval authority over their safety plans. Inflexible Federal requirements in
safety planning and specific program requirements can be counterproductive.
For example, the draft House bill includes a provision that would withhold some
highway funding from a State if it does not have a law that requires ignition
interlocks to be installed in the cars of first time drunk drivers. Ignition inter-
lock devices do not always work very well in cold climates like we have in the
Dakotas. The South Dakota Attorney General has developed another approach
to dealing with convicted drunk drivers that requires them either to be tested
twice a day to ensure zero alcohol consumption or to wear a continuous alcohol
sensing bracelet. Both of these approaches have been found to be very effective
at reducing repeat offender drunk driving. States need to be able to choose the
most effective methods to promote safety. Top down mandates, funding restric-
tions and specifying the use of particular technologies is not an approach that
provides incentives for state innovation and successful program outcomes.

e Do Not Agree to Increased Regulation Through Comprehensive Street Design
Policy. The draft House legislation would significantly restrict state flexibility,
project design and project selection by inviting significant new and prescriptive
USDOT regulation and potential litigation regarding issues such as whether
states have “balanced” costs with the “necessary” scope of a project and ade-
quately preserved “aesthetic resources” and “adequately” accommodated all
users. Defining and interpreting such terms may broaden project scopes sub-
stantially and increase project costs while delaying project delivery.

So, a state like South Dakota faces both funding and regulatory challenges in this
legislation. However, the way to improve transportation in this country is to pass
reauthorization legislation that, among other things, ensures that rural states like
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South Dakota receive at least their current share of transportation dollars without
undue regulatory burdens.

Let me turn now to some of the reasons why the reauthorization legislation
should continue to provide rural states like ours with at least their current share
of funding under the Federal highway and surface transportation programs.

The Nation Benefits from Federal Transportation Investment In and Across
Rural States
Federal-aid highways in our state, not just those on the National Highway Sys-
tem, provide many benefits. Among other things, they:

e Serve as a bridge for truck and personal traffic between other states, advancing
interstate commerce and mobility;

e Support agricultural exports and serve the Nation’s ethanol production and en-
ergy industries, which are located largely in rural areas;

e Are a lifeline for remotely located and economically challenged citizens, such as
those living on tribal reservations;

e Enable people and business to traverse the vast tracts of sparsely populated
land that are a major characteristic of the western United States; and

e Provide access to scenic wonders and facilitate tourism.

The Federal-aid system extends beyond the NHS and allows enhanced investment
to address safety needs on rural routes.

Further, Federal investment in rural transit helps ensure personal mobility, espe-
cially for senior citizens and people with disabilities, connecting them to necessary
services. Federal public transit programs must continue to include funding for rural
states and not focus entirely on large metropolitan areas. Let me amplify a few of
these points.

Bridge States Serve a National Connectivity Interest for People and
Business

Highway transportation between our country’s major metropolitan areas is simply
not possible without excellent roads that bridge those vast distances. This
connectivity benefits the citizens of our Nation’s large metropolitan areas because
air or rail travel frequently will not be the best option for moving people or goods
across the country. The many commercial trucks on our rural interstate highways
demonstrate every day that people and businesses in the major metropolitan areas
benefit from the Nation’s investment in highways in rural states.

The most recent FHWA data on tonnage origins and destinations shows that just
over 68 percent of the truck traffic using South Dakota’s highways does not origi-
nate or terminate within the state. This is well above the national average of about
45 percent, underscoring that South Dakota highways help connect the Nation in
a way that benefits other states and the Nation.

Essential Service to Agriculture

A significant portion of the economy in our state is based on agriculture. Agri-
culture is one sector of the economy where the United States has consistently run
an international trade surplus, not a deficit. Over the last two decades roughly 30
percent of all U.S. agricultural crops were exported.

Apart from its value to the state, there is a strong national interest in ensuring
that value-added agricultural products and natural resources have the road network
needed to deliver products to markets, particularly export markets. A key part of
that total road network is the roads below the National Highway System, where ex-
port crops begin their journey from point of production to their final destination.

South Dakota is a major contributor of energy production in the Nation. Our state
is currently fifth in the Nation in ethanol production and has nearly a one billion
gallon a year production capacity. Good roads throughout the state allow grain to
be harvested and delivered to ethanol production facilities by truck. These roads are
paramount to the Nation becoming energy independent and providing agricultural
products to feed a hungry world.

It is also worth noting that, over the last three decades, tens of thousands of rural
rail branch lines have been abandoned nationwide. Since 1980 in South Dakota over
152 miles of railroad branch lines have been abandoned or rail banked. The reduced
reach of the rail network means that many areas, particularly rural areas, must
rely more heavily on trucks to move goods.

These trucks are subject to spring load restrictions. The underlying reason for
spring load restrictions is inadequate road base strength and roadway thickness.
During the spring thaw, the ground is waterlogged and can’t support a fully loaded
18-wheeler on many highways. Given their current funding, many northern states
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have little choice other than to limit axle weights on highways during those times.
Like congestion, load restrictions slow down commerce and add greatly to the cost
of doing business.

To better serve agriculture and the nation, projects that facilitate truck to rail
transfers at grain elevators and other locations should be an eligible activity to be
funded by direct grants and broader formula programs in the next reauthorization
at the national level. Freight bottlenecks in metropolitan areas and access to ports
or other waterborne freight locations are not the only freight activities that should
be eligible for funding.

Tourism Access

Without a strong highway network in rural states, citizens from across the coun-
try as well as visitors from abroad would have limited access to many scenic des-
tinations. Tourism is vital to the economy of South Dakota and tourism is enhanced
by a good highway network. Badlands National Park, Mount Rushmore National
Monument, Wind Cave and Jewel Cave National Parks, the Spearfish Canyon and
Peter Norbeck National Scenic Byways are important tourist destinations and they
and many other state attractions are served by the non-interstate highway network.
Continuing access to such destinations remains a strong national interest and must
be backed up by funding for rural states and areas.

Rural States Face Transportation Funding and Financing Challenges that
Require Federal Financial Assistance

Rural states like South Dakota face a number of serious obstacles in preserving
and improving the Federal-aid highway system within their borders. We:

e are geographically large;
e have low population densities; and
¢ have extensive highway networks.

Our large road network has few people to support it. In South Dakota there are
about 19 people per lane mile of Federal aid highway. The national average is ap-
proximately 129 people per lane mile. Our per capita contribution to the Highway
Trust Fund also exceeds the national average. The per capita contribution to the
Highway Account of the Highway Trust Fund attributed to South Dakota is $160
compared to the national average of $114 per person.

These factors make it very challenging for rural states to provide, maintain, and
preserve a modern transportation system that connects to the rest of the Nation.
Our low population and traffic densities also mean that tolls are not an answer to
funding transportation needs in rural areas.

Rural Transit

I have explained earlier that we support proportionate increases in the Federal
highway and Federal transit programs and we continue to support flexibility to
transfer funds between the highway and transit programs. This allows many of the
more heavily populated states to make additional investments in transit.

Within that context we do want to emphasize that transit is not just for large
metropolitan areas. Our larger cities, Sioux Falls and Rapid City, have transit
needs. Our more rural and smaller cities and Indian reservations also have needs
for public transportation. Accordingly, we offer a few thoughts on transit program
legislation.

We support the Rural Transit Improvement and Flexibility Act, S. 1144, intro-
duced by Senator Johnson with four co-sponsors. One section of that legislation
would ensure a slightly increased share of rural transit funds for very rural states.
That is appropriate given the special transit challenges facing a very low population
density state like ours.

Consider that in rural areas transit is usually provided via small bus and van
service. Frequently, it is on demand service for the elderly and disabled, such as
non-emergency trips to the hospital, pharmacy, or clinic, or trips to a grocery store.
This is especially challenging in the very low population density states, where the
one-way trip to a medical facility for one or two riders can be 50 miles or more.

There are some basics needed for transit service regardless of population or traffic
density. Service requires a bus (or van). It requires qualified drivers. It requires a
well-maintained and well-equipped vehicle. It requires vehicle parts. These elements
are essential whether a bus is carrying 4 people and has to travel 50 miles (big
state, low density) or is carrying 15 or more people in towns with a population of
45,000. Simply, there are diseconomies of geographic scale in providing essential
public transit connectivity in extremely rural areas. We appreciate that S. 1144
would try to respond to those challenges.
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Another section of that bill would provide additional flexibility in the use of funds
under the elderly and disabled transit program, by allowing a small portion of those
funds to be used for operating expenses. Given funding pressures on state and local
governments, to help ensure continued transit services for the elderly and disabled,
it is appropriate to provide the flexibility to use at least a portion of section 5310
funds for operating expenses. The bill would provide that flexibility by allowing—
but not requiring—up to 25 percent of section 5310 apportionments to be used for
operating expenses. This proposal will provide states both rural and urban increased
(but limited) flexibility to ensure that there are funds to operate transit service for
the elderly and disabled.

The draft House bill would completely exclude rural states from eligibility for dis-
cretionary transit grants (eliminating bus and bus facilities from the program under
49 USC 5309). This would eliminate a source of funding that has benefited citizens
throughout South Dakota, including Indian tribes, in recent years.

We have outlined above some of the special challenges of providing transit service
in rural areas and hope the Congress can help us meet them.

NHTSA and FMCSA Programs

The Commerce Committee has jurisdiction over programs of the National High-
way Traffic Safety Administration and the Federal Motor Carrier Safety Adminis-
tration. These are important safety program areas and South Dakota’s participation
in them is administered by our State’s Department of Public Safety. Our broad con-
cern with these programs is that any changes that are made to current law should
be done in a way that does not adversely impact South Dakota’s eligibility to receive
funds under the programs or reduce its share of funds from the programs. To the
extent that is not the case, our state’s ability to invest in safety enforcement and
education and related safety programs would be impaired. As the legislative process
advances with respect to these programs, we would welcome the opportunity to
work with you and the Committee to ensure that the needs of rural states like ours
are taken into account.

Rail Issues—Barrier Rates When Short Lines Access a Large Rail Carrier
Can Adversely Impact Rural Shippers

When a large railroad decides a branch line is not profitable, it is often not aban-
doned but, instead, sold to a short line carrier. The sales of these lines usually will
include terms referred to as “paper barriers,” which restrict the short line from
interchanging freight with carriers other than the seller. These restrictions often
work to the detriment of the shippers on the line. South Dakota shippers might be
able to access new markets or have more competitive shipping rates if rates between
short lines and major carriers improved. In South Dakota, the sale of the core rail
system and the settlement agreement with the BNSF eliminated many of these
paper barriers. In any case, a large carrier should not be discouraged from selling
lines to short line carriers as an alternative to abandonment but some improve-
ments in rates between short lines and major carriers may be possible.

Where paper barriers have been eliminated and other carriers can be reached, or
where rail freight competition exists, we see much lower freight rates. These lower
freight rates are a direct benefit to the shippers and producers in the state and to
the economy of the state as a whole.

In addition, we support programs, funded from outside the Highway Trust Fund,
that encourage rail freight infrastructure improvements to lessen the traffic and
wear on our state highways.

Harrold Transload Facility

A very exciting project has been proposed for Harrold, South Dakota, but there
are real challenges finding a way to fund it. This project will construct an inter-
modal handling facility, rail to truck, for wind power components. Many of these
oversize and overweight components are currently trucked long distances causing
interference with normal traffic and additional stress on the roads. Use of the rail-
road will create a shorter freight haul over the highway and reduce road damage.

The project will include engineering, property acquisition, grading, and gravel sur-
facing for the rail yard area, installation of switches and construction of 5,800 feet
of railroad track. The completed project will allow wind power generating equipment
to be shipped into Harrold, South Dakota, by rail and then loaded onto trucks and
shipped to its final destination. It is expected that these components will be trucked
as far as southern North Dakota and northern Nebraska. Total estimated project
costs are $3 million.

We believe the project is eligible under the Transportation, Community, and Sys-
tem Preservation Program (TCSP), within the Federal Highway program. However,
we have not received confirmation of that from USDOT. Further, that is a very
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small discretionary program that is often oversubscribed. Further, the program
would be terminated under the draft House bill. So, there is no reliable way to fund
it under the current program.

If TCSP funding is to be used, the plan is for the non-Federal match to be loaned
by the State of South Dakota to the Hughes County Regional Railroad Authority.
The Hughes County Regional Railroad Authority will lease track to the DME Rail-
road. The DME Railroad will repay the loan.

The new legislation needs to provide a clear path that enables this kind of project
to be funded.

Ensure Highway Trust Fund Solvency and Program Continuity

Before closing, I also want to emphasize that, when the Congress returns in Sep-
tember, it should promptly enact legislation to ensure the solvency of the Highway
Account of the Highway Trust Fund and to extend highway and surface transpor-
tation programs.

Even though the Congress just passed welcome and sorely needed legislation to
transfer $7 billion into the Highway Account, that merely prevented serious finan-
cial problems for the Account, at present funding levels, from happening this month.
The Highway Account could still reach a zero balance around the end of September
or shortly thereafter. It will be highly disruptive to states if FHWA begins to delay
payment of state claims to reimburse costs. As a zero balance gets closer, states will
begin to curtail bid openings and take steps to avoid the risk of not having funds
to pay for the work. Compounding the situation, South Dakota, like other states,
already has contracts in place for which the Federal Highway Administration may
not be able to reimburse funds. This would create a financial crisis for the SDDOT.
For the public at large, the jobs and transportation benefits of the program would
be denied, or at least delayed, if the program is disrupted.

Therefore, we hope the Congress will pass legislation in September providing the
highway Account of the Highway Trust Fund with the resources to pay for highway
work funded at least at current funding levels. USDOT and AASHTO have esti-
mated that an additional $8-$10 billion must be added to the Account in order to
continue current highway program levels through FY 2010. This is needed just to
continue programs at current levels, avoid disruption to the program, and avoid job
losses and cutbacks in construction. We note that S. 1474, recently introduced by
Senator Baucus with Senators Rockefeller and Menendez, would provide sufficient
funding to ensure program continuity for the highway, transit, and safety programs
funded from the Highway Trust Fund for a period of time that hopefully will facili-
tate development and enactment of a multi-year reauthorization of these programs.

Another matter that we hope can be addressed by Congress in September is the
need to pass legislation that would repeal the rescission of some $8.7 billion in high-
way contract authority that is scheduled to take effect in late September. Rescis-
sions on this scale will reduce the programming flexibility available to every state
DOT and make it harder for states to pursue priority projects.

Further, there is no question but that highway, transit and highway safety pro-
grams need to be extended before the end of September to avoid program disruption.
Various Senate committees, including the Commerce Committee, have reported
“clean” extension legislation. We think that is the appropriate course, as we have
concerns with respect to a number of the “reforms” some would have included in
extension legislation. Enactment of an extension is necessary to continue transpor-
tation investments while Congress works on multi-year authorization legislation.
The clean extension is needed to continue investments—which means jobs, highway
and transit mobility, and safety—while work on a multi-year bill continues.

Conclusion

In conclusion, we consider it essential that Congress pass legislation reauthorizing
the highway and surface transportation programs that recognizes that significantly
increased Federal investment in highways and surface transportation in rural states
is, and will remain, important to the national interest. The citizens and businesses
of our Nation’s more populated areas, not just residents of rural America, benefit
from a good transportation network in and across rural states like South Dakota.
With such legislation, we will be better equipped to address transportation needs
in our state to the benefit of South Dakotans and all Americans.

b That concludes my testimony. I'd be happy to respond to any questions you may
ave.

Senator THUNE. Thank you, Mr. Secretary.
Mr. Anderson?
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STATEMENT LARRY ANDERSON, PRESIDENT,
A&A EXPRESS, INC. ON BEHALF OF THE
AMERICAN TRUCKING ASSOCIATIONS, INC.

Mr. ANDERSON. Senator Thune, thank you for the opportunity to
testify on behalf of the American Trucking Association.

My name is Larry Anderson. I'm the President of A&A Express,
a trucking company located in Brandon, South Dakota. We provide
transportation for food service industry throughout the United
States. I am the former Chairman of the South Dakota Trucking
Association, and currently serve on the ATA’s Board of Directors.

Rural communities are very dependent on the highway transpor-
tation for the movement of both people and goods. More than 70
percent of South Dakota communities, for example, rely exclusively
on trucks for the movement of their freight and deliveries.

Over the past three decades, farmers and their customers have
become increasingly dependent on trucks to move their products.
As of 2004, trucks hauled nearly half of the Nation’s grain. The fu-
ture success of rural economies rests on the ability of the trucking
industry to move natural resources efficiently. Therefore, the next
Federal highway bill must ensure adequate investment in rural
highways, and make changes to the Federal law which allow truck-
ing industry to operate more efficiently and more safely.

The highway bill should dedicate a significant share of the high-
way user-fees revenues to the improvement of the national High-
way system. There is a 162,000-mile network of highways that
make up just 4 percent of the country’s roads and carry 75 percent
of U.S. truck traffic and 45 percent of the total vehicle traffic.
While the highway improvements are very likely to carry a signifi-
cant cost, it is possible to improve freight transportation efficiencies
with a very small investment if trucking companies are allowed to
run their safest, most productive equipment. Increasing the car-
rying capacity of trucks will allow the trucking industry to move
the country’s freight, while making fewer trips. This reduces our
accident exposure, allows us to burn less fuel and emit fewer emis-
sions, and lower freight costs for our customers, making them more
competitive in the world market.

Unfortunately, the Federal freeze on increasing truck size and
weight limits prevents states from making commonsense changes.
For example, here in South Dakota, Highway 37 and Highway 12
have been upgraded to four-lane roads, yet Federal freeze forces
trucking companies to run longer combinations on less-safe two-
lane roads. Even worse, the prohibition against running LCVs on
Highway 12 forces trucks to drive 220 miles out of their way. The
Federal freeze makes no sense for South Dakota and other states
facing similar problems, and we urge Congress to reform Federal
law so states can make sensible changes to their size and weight
regulations.

Finally, the ATA is recommending several changes to the Federal
safety regulations that we believe will go a long ways toward re-
ducing injury and fatalities on our highways. These proposals are
outlined in our written testimony, but I would like to focus on one
of them: the creation of a national clearinghouse for positive drug
and alcohol test results. A loophole in the Federal drug and alcohol
testing requirements for commercial drivers is being exploited by
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some drug-abusing drivers. When a driver moves from one trucking
company to another, some positive drug and alcohol test results are
not being discovered by the hiring company, because these results
are self-reported and not centrally tracked. As a result, the hiring
company may not be aware of the driver’s past drug test results,
and could hire a driver who has been—who has not been evaluated,
treated, and cleared to return to work. A centralized clearinghouse
for drug and alcohol testing results would eliminate these loopholes
and allow companies to avoid hiring unsafe drivers. We hope Con-
gress will create a clearinghouse in the highway bill.

Senator the ATA is looking forward to working with you and
other members of the Subcommittee, during the highway reauthor-
ization bill, to promote policies that contribute to safer and more
efficient rural transportation system.

Thank you once again for this opportunity. I'm looking forward
to your questions.

[The prepared statement of Mr. Anderson follows:]

PREPARED STATEMENT OF LARRY ANDERSON, PRESIDENT, A&A EXPRESS, INC.
ON BEHALF OF THE AMERICAN TRUCKING ASSOCIATIONS, INC.

Chairman Lautenberg, Senator Thune, Members of the Subcommittee, my name
is Larry Anderson, and I am President of A&A Express, Inc, located in Brandon,
South Dakota. I am appearing here today on behalf of the American Trucking Asso-
ciations (ATA). ATA is the national trade association for the trucking industry, and
is a federation of affiliated state trucking associations, conferences and organiza-
tions—including the South Dakota Trucking Association, of which I am a past
Chairman—that together have more than 37,000 motor carrier members rep-
resenting every type and class of motor carrier in the country. I currently serve as
the ATA State Vice President for the State of South Dakota. Thank you for the op-
portunity to testify.

Mr. Chairman, almost all of the United States’ natural resources and food produc-
tion are located in rural areas. These products must all be transported to processing
plants, warehouses and, ultimately, to population centers in the U.S. and abroad for
consumption. The future economic security of rural areas and the Nation as a whole
requires these industries to have efficient transportation connections that ensure
good mobility for both employees and freight. The highway system, which the vast
majority of rural businesses and residents rely on exclusively for their transpor-
tation needs, is the key to good mobility, and must take precedence when rural
transportation priorities are determined. In South Dakota, for example, trucks
transported 86 percent of manufactured tonnage in 2007.1 Over 70 percent of South
Dakota’s communities rely exclusively on trucks to move their goods.2

Rural economies—particularly the agricultural sector—are increasingly dependent
on truck transportation for movement of freight. Between 1978 and 2004, grain pro-
ducers increased their truck shipments by 157 percent, while rail grain tonnage rose
by 16 percent and barge volumes increased by 31 percent.3 This increased depend-
ence on trucks by grain farmers and their customers produced a structural shift in
the grain transportation market. Trucks’ market share increased from 31 percent
to 48 percent, while rail share declined from 48 percent to 35 percent and barge
share dropped from 21 percent to 17 percent of grain movements.* While the deci-
sion about which mode to use ultimately rests with the farmer or customer, clearly
the shedding of freight rail trackage since passage of the 1978 Staggers Act has
shifted a greater share of natural resources transportation to the trucking industry.
This undoubtedly led to a higher cost to shippers and, in particular, small commu-
nities and small farmers who no longer have direct rail access. Improved trucking
industry efficiencies are essential to their economic survival. This issue became so
critical in South Dakota, in fact, that the State legislature passed a law allowing
the State Department of Transportation to authorize the use of trucks with greater

1Abn:;rican Transportation Research Institute. South Dakota Fast Facts, 2009.
2]bid.

3U.S. Department of Transportation. Transportation of U.S. Grains: a Modal Share Analysis,
1978-2004, Oct. 2006.
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carrying capacity to serve the freight transportation needs of communities affected
by abandoned rail service.

Invest in Rural Highways

Every day thousands of trailers and containers, carrying everything from grain to
machine parts, flow through our ports, across our borders, and on our rail, highway,
air and waterway systems as part of a global multimodal transportation logistics
system. It is a complex array of moving parts that provides millions of good jobs
to Americans, broadens the choices of products on store shelves and creates new and
expanding markets for U.S. businesses. Highways are the lynchpin of this system.
Trucks move 69 percent of our Nation’s freight tonnage, and earn 83 percent of
freight revenue; the trucking industry is expected to move an even greater share
of freight in the future.5 In addition, trucks transport 69 percent of the value of
freight moved between the U.S. and our Canadian and Mexican trading partners.®

However, trucks are also crucial to freight moved on rail, in the air and on the
water. The highway system connects all of these modes to manufacturing and as-
sembly plants, retail outlets, homes, farms, mines and warehouses. An efficient
highway system is the key to a fluid global supply chain, which in turn is a funda-
mental element of a growing and prosperous economy.

While the condition of our highways and bridges has steadily improved in recent
years, our infrastructure is aging and large sections will have to be repaired or re-
placed in the coming years, at an enormous cost. More than 11,500 miles of rural
Interstate and arterial highways are in less than acceptable condition.” Nearly
60,000 rural bridges are structurally deficient and almost 47,000 are functionally
obsolete.® In 2007, 34 percent of South Dakota’s major highways were in poor or
mediocre condition, and in 2008, 21 percent of the State’s bridges were structurally
deficient.? In addition, while highway congestion is generally considered to be a
uniquely urban phenomenon, the Federal Highway Administration has projected
that by 2020 approximately 9 percent of rural highways with heavy freight densities
will be severely congested.

Furthermore, rural highways will require large expenditures to address highway
safety needs. In 2007 rural roads accounted for 34 percent of vehicle miles traveled,
yet 56 percent of highway fatalities were on rural roads.'© According to a new re-
port, roadway condition is a contributing factor in more than half of roadway fatali-
ties, and these crashes cost the Nation more than $217 billion each year.!! In South
Dakota alone, these crashes cost the State $717 million in 2006.

Given the significant investments that will have to be made in rural highways,
it is critically important to make sure that the next Federal surface transportation
bill does not limit or take away the flexibility of State Departments of Transpor-
tation to invest in rural highway maintenance and new capacity projects. Nor
should the legislation shift the ratio of funding toward alternative transportation in-
vestments at the expense of money needed simply to fund a basic highway program.

Mr. Chairman, incremental solutions will not allow us to meet the Nation’s cur-
rent and future transportation needs. The Federal surface transportation program
in its current form will not suffice. While more resources than are currently avail-
able will be necessary to finance the transportation improvements needed to get our
country out of traffic gridlock and to make driving less hazardous, we can no longer
afford to spend limited Federal resources on projects that do not meet our most im-
portant national needs. Therefore, Federal funds must be invested in a manner that
will most effectively address these requirements.

ATA believes that limited Federal resources must be focused on the most critical
highways. The National Highway System (NHS), which comprises just 4 percent of
total road miles, yet carries 45 percent of all traffic and 75 percent of truck traffic,
is critical to the Interstate movement of people and goods, and should receive a sig-
nificant amount of dedicated funding in the next surface transportation bill. It is
important to note that nearly 69 percent of NHS mileage is rural. Furthermore,
ATA supports a dedicated fund to address the most critically congested highway
freight bottlenecks.

5Global Insight, U.S. Freight Transportation Forecast to . . . 2020, 2009.

6U.S. Department of Transportation, Bureau of Transportation Statistics Transborder Freight
Data, 2007.

7Federal Highway Administration, Highway Statistics 2007.

8 Transportation Statistics Annual Report, U.S. Department of Transportation, Bureau of
Transportation Statistics, 2008

9 Future Mobility in South Dakota, The Road Information Program, Feb. 2009

10 Federal Highway Administration, Highway Statistics 2007.

110n a Crash Course: The Dangers and Health Costs of Deficient Roadways. Pacific Institute
for Research and Evaluation, May 2009.



16

Reform Federal Truck Size and Weight Laws

Mr. Chairman, these challenges will be difficult to address, and many of the solu-
tions will be expensive. Clearly, there is no single answer to the problem and we
will need to be creative in our approach. However, there is a very simple way for
rural states to make great strides toward reducing freight transportation costs, with
a very low investment. If states are permitted, under Federal law, to reform their
regulations governing the weight and length of trucks, the trucking industry can
significantly reduce its costs, lower its energy consumption and output of criteria
and greenhouse gas emissions and, most importantly, reduce the number of truck-
involved crashes. While many rural states—particularly those in the West—cur-
rently benefit from more productive vehicle configurations, Federal law prevents
states from making logical changes to these regulations, artificially inflating freight
costs, forcing the trucking industry to burn more fuel than is necessary, and need-
lessly putting lives at risk.

Today’s size and weight regulations evolved over the course of many decades to
meet economic demands, satisfy engineering standards and fulfill other objectives.
The simplest description of size and weight regulation is as follows: the Federal
Government has assumed the role of establishing both minimum and maximum
weight limits on Interstate Highways to satisfy both interstate commerce and infra-
structure preservation goals; in order to promote interstate commerce, the Federal
Government has also established minimum truck length and width regulations on
a nearly 210,000-mile long federally designated National Network (NN) and on rea-
sonable access routes which serve the NN. The States’ role is to govern weight regu-
lations off the Interstate System and to establish maximum length and height limits
on all roads.

However, the system is much more complex than this simple description would
suggest. Through a series of grandfather rights and exemptions, 38 states allow
weight limits in excess of the Federal standard on at least some portion of their
Interstate Highway Systems. In total, 48 states allow weight limits in excess of Fed-
eral maximums on some portion of their highway systems. Furthermore, all states
except Hawaii allow trailers longer than the 48’ minimum Federal standard on sub-
stantial parts of their highway networks.

Where these exceptions in law exist, there is little uniformity from one state to
another in terms of weight limits, routing requirements, equipment specifications,
commodity exemptions, whether a permit is required and the details of the permit.
While this can be problematic, in many cases these exceptions are designed to meet
a specific need within a narrow geographic region and, sometimes, within a limited
time-frame. For example, many exceptions are granted to assist farmers who must
rapidly transport their crops from the field to storage facilities, processing plants
or intermodal transportation facilities during harvest season before spoilage occurs.

Often these needs can be satisfactorily fulfilled under the current legal frame-
work. However, in too many cases Federal restrictions on size and weight limits
force the state to make a difficult decision: put businesses and jobs at risk or allow
trucks to use secondary roads that were not built to accommodate larger or heavier
vehicles. This issue has been most prominently illustrated in Maine, where the
state, in order to protect the viability of critical jobs-producing industries with high
freight transportation costs and significant international competition, has made the
difficult decision to allow heavier trucks to use the secondary road system despite
the fact that Interstate highways, which were built to standards that can better ac-
commodate these vehicles, run parallel to these routes and would make a far better,
much safer alternative. Unfortunately, Federal restrictions on Interstate Highway
operations prevent the state from shifting trucks to these safer, more efficient and
better engineered highways. There are many other examples similar to Maine’s situ-
ation. For example, the Minnesota legislature recently changed State regulations to
allow heavier trucks to support the state’s agriculture and timber industries. How-
ever, Federal law prevented the State from allowing these trucks to operate on
Interstate Highways. This situation repeats itself throughout the country. South Da-
kota, for instance, has an increased weight tolerance for vehicles hauling agricul-
tural products, but these heavier vehicles are limited to secondary roads due to Fed-
eral restrictions governing Interstate Highway weight limits.

Despite these challenges, thanks to strong minimum Federal size and weight
standards and Federal preemption of State law, most trucks have access to major
highways throughout the United States. These Interstate commerce protections are
absolutely critical to an efficient freight transportation system and must continue.
However, Federal law in this area was last updated in 1982. Both the trucking in-
dustry and the U.S. economy have changed substantially over the last 26 years.
Since the early 1980s, the U.S. population has grown by 32 percent, real GDP has
increased by 82 percent, and since 1990 truck tonnage has increased by 39 percent.
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While other modes have adapted their equipment to meet these growing demands,
the capacity of the trucking industry’s cargo-carrying equipment has remained es-
sentially stagnant due primarily to Federal restrictions on truck size and weight
limits. One comparison of productivity changes in various modes due to equipment
improvements 12 found that trucking industry improvements have lagged far behind
other freight modes since 1980. The author found that ocean intermodal vessel ca-
pacity has increased by 300 percent; rail intermodal capacity by 200 percent; grain
train capacity by 93 percent; and aircraft capacity (weight) by 52 percent. In the
meantime, the cubic capacity of a truck has increased by just 18 percent and the
weight by 9 percent. The author also found that U.S. truck weights were lower than
what is currently allowed on a broad scale in Canada, Mexico and the European
Union. Federal restrictions have prevented the trucking industry from adapting to
new economic realities as other modes have, and the U.S. is falling behind other
countries who have recognized the benefits of more productive vehicles and have al-
lowed their trucking industries to use safer, cleaner and more economical vehicles.

Mr. Chairman, modernization of Federal size and weight regulations should be a
priority in the next highway reauthorization bill. Decades of experience and volumes
of research indicate that more productive vehicles can be operated without a detri-
mental effect on safety or the condition of highways and bridges.13
. Herg are just a few examples illustrating why Federal regulations must be re-
ormed:

South Dakota Highway Access for LCVs

Since the 1991 Federal freeze on longer combination vehicles (LCVs) took effect,
several 2-lane highways were upgraded to 4-lane highways in South Dakota, includ-
ing Highway 37 from Mitchell to Huron and Highway 12 between Aberdeen and
Interstate 29. However, due to the freeze, LCVs cannot use these highways and in-
stead must use less safe 2-lane routes. This restriction adds many miles to a car-
rier’s route. If trucks could use Highway 12 this would cut their trips by approxi-
mately 220 miles, while using Highway 37 would save about 28 miles. Furthermore,
transportation costs for the communities of Fort Pierre and Pierre could be substan-
tially reduced by allowing LCVs to operate on a 32-mile section of 4-laned U.S. 83
from I-90, on which LCVs can currently operate.

These common-sense changes to LCV routes would reduce truck-involved crashes,
save fuel, lower emissions and reduce transportation costs. The route changes are
supported by State officials and the South Dakota trucking industry. However, Fed-
eral law stands in the way of these very beneficial reforms.

Oregon, South Dakota, Ohio and Montana Overall Length Restriction

The 1991 ISTEA freeze on LCVs froze not only the length, weight and routes of
operation of LCVs, but also any other State regulations pertaining to LCVs. The
comprehensive nature of the freeze gives States almost no flexibility to make
changes, even when they are consistent with Congress’ larger objective of ensuring
ichat LCVs do not operate beyond their current dimensional, weight or geographic
imits.

The legal length limits for Montana and Oregon, as codified under 23 CFR 658,
Appendix C, place an overall length limit on triples (i.e., from the front of the tractor
to the rear of the last trailer). For Montana the limit is 110’ for a conventional trac-
tor and 105’ for a cabover (a tractor with a flat face). In Oregon, the overall length
limit is 105". Federal law also imposes overall length limits on South Dakota (110")
and Ohio (105’ for Turnpike operations).

Some carriers would like to use sleeper cabs for their triples units to improve
driver comfort and safety, and standardize operations. The Montana law would
allow the use of some sleepers, but sleepers with a longer wheelbase would exceed
the 110" limit. Oregon’s length limit only allows triples to be operated with cabovers.
However, U.S. manufacturers no longer build cabovers.

In 2001, Montana asked the Federal Highway Administration (FHWA) for permis-
sion to move from an overall length limit to a cargo-carrying length limit, provided
that trailer length did not increase. FHWA agreed on the basis that Congress in-
tended only to limit trailer length, not tractor length. In late 2004, Oregon asked
FHWA for the same dispensation. This time, FHWA refused, citing ISTEA’s freeze
on all LCV-related regulations. Subsequently, FHWA threatened Montana with

12 Berndt, Mark, Wilbur Smith Assoc., Are Highways Failing to Enable a Seamless Intermodal
Supply Chain? Transportation Research Board Annual Meeting, Jan. 13-17, 2008. Session 502
Presentation.

13 See for example Transportation Research Board, Truck Weight Limits—Issues and Options,
1990, and New Trucks for Greater Productivity and Less Road Wear, 1990.
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sanction of the State’s Federal highway money if the State did not revert to an over-
all length limit on triples, and Montana responded by making the change.

Congress’ intent when enacting the LCV freeze was not to limit tractor length.
However, that is the effect in this case. A statutory change is needed to eliminate
this unintended consequence of the freeze.

Washington State Triples Access and Weight Increase

Both Oregon and Idaho allow triple trailer trucks to operate on their highways.
While Washington State allows LCV doubles operations, triples are prohibited
under Federal law. Allowing triples to access very short stretches of highway into
Washington would allow the communities of Spokane and Vancouver, among others,
to realize significant economic benefits resulting from reduced freight transportation
costs.

Furthermore, the Washington State legislature has passed legislation authorizing
a weight increase on Interstate Highways. However, Federal law prevents this
change in law from taking effect.

Benefits of Size and Weight Reform

The following information describes the many benefits of truck size and weight
reform. Additional details regarding the potential advantages of specific reforms are
discussed later.

Safety Benefits

While it would not make sense from a safety or economic standpoint to allow larg-
er or heavier trucks to operate on every highway, Congress should not continue to
ignore the growing body of evidence that supports the fact that the use of more pro-
ductive trucks can improve highway safety. The use of more productive vehicles of-
fers two safety benefits. First, carriers need fewer trucks to haul a given amount
of freight, reducing accident exposure. Second, studies have consistently found that
certain trucks with greater carrying capacity have a much better safety record than
trucks that are in common use today. A study sponsored by the Federal Highway
Administration found that the accident rate for LCVs is half that of other trucks.14
Specifically, the study found the following crash rates (expressed in crashes per mil-
lion miles traveled):

Single tractor-semitrailers (non-LCV): 1.93

Double 28’ trailers (non-LCV): 1.70

Rocky Mountain Doubles (LCV) (e.g., 48" + 28’): 0.79
Turnpike Doubles (LCV): (e.g., 48" + 48’): 1.02
Triples (LCV): 0.83

These figures are borne out by carriers’ own experience. For example, one large
operator of triple-trailer trucks reports that in 2007 the accident rate for triples was
0.43 per million miles traveled, while the comparable figure for the company’s non-
LCV doubles fleet was 1.95 accidents per million miles traveled.

Canada, which has similar roadways, vehicles and operating environments to the
U.S., has produced a significant body of research on the safety of more productive
vehicles. That research has conclusively and consistently found a safety benefit from
the use of these vehicles.15

While lower accident rates are obviously beneficial, reducing accident exposure
can also have a significant impact on the number of truck-involved accidents.
FHWA’s Western Scenario study ¢ found that expanding the use of LCVs in the
western States where they currently operate, and making the regulations more uni-
form, will reduce truck miles in those States by 25.5 percent. Therefore, even if the
accident rates for LCVs and non-LCVs were the same, a 25.5 percent reduction in
truck-involved accidents can be expected in those States. In addition, FHWA found
that allowing 6-axle, 97,000 pound trucks nationwide would reduce truck miles—
and therefore accident exposure—by 11 percent nationwide.l?

Another important factor is the type of road that is being used. Because Federal
law restricts heavier trucks from using the Interstate System, many States have al-
lowed heavier trucks to operate on non-Interstate roads, which are inherently less

14 Scientex. Accident Rates For Longer Combination Vehicles, 1996.

15See for example: Woodrooffe and Assoc. Longer Combination Vehicle Safety Performance in
Alberta 1995 to 1998, March 2001.; Barton, R. & Tardif, L-P., Literature Review of the Safety
Record of LCV in Canada, Canada Safety Council, 2003.

16J.S. Department of Transportation. Western Uniformity Scenario Analysis, 2004

177.S. Department of Transportation, Comprehensive Truck Size and Weight Study, August
2000.
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safe than Interstate highways. Maine allows 5-axle trucks weighing 88,000 pounds
and 6-axle trucks weighing 100,000 pounds to operate on the Maine Turnpike. A
study looking into the impacts of shifting that traffic from the Turnpike to sec-
ondary roads found that the fatal accident rate on the secondary roads was 10 times
higher than on the Turnpike, and the injury accident rate was seven times higher.18

Infrastructure Benefits

While ATA recognizes that significant resources will be needed to improve the
condition of our highways and address highway congestion with or without size and
weight reforms, the use of more productive trucks will allow Congress and the
States to avoid some of these costs. Gross weight can be increased and not cause
additional pavement damage as long as axle weight is controlled. This is why, for
example, a turnpike double (typically twin 48’ trailers) that weighs 126,000 pounds
can cause half the damage of an 80,000 pound tractor-semitrailer on a ton-mile
basis.

While increased weight may in some cases increase bridge maintenance costs,
these costs are generally lower than the pavement savings and other benefits, such
as lower shipper costs, less energy use and lower emissions.1® Proper bridge man-
agement can mitigate the impacts of heavier trucks on bridges. Unfortunately, some
studies have exaggerated the effects on bridges by wrongly assuming that these
trucks would have full access to the highway system and that any bridge not de-
signed to handle multiple loadings of these vehicles would have to be replaced. In
reality, the trucks would in almost all cases either be prohibited from using these
bridges or the bridge would be strengthened, at much lower cost. For example, a
study by the National Academy of Sciences found that allowing heavier trucks on
California highways would overstress only 6 percent of the State’s bridges. Nearly
all of these bridges were on secondary routes that could easily be restricted by the
State DOT without a significant impact on the heavier trucks’ operations.20

Energy and the Environmental Benefits

Size and weight reform is an effective strategy for mitigating the impacts of car-
bon dioxide on climate change and addressing the health effects of air pollution due
to a reduction in fuel use as a result of fewer trips needed to deliver a given amount
of freight. A recent study found that more productive vehicles could reduce fuel
usage by up to 39 percent, with similar reductions in criteria and greenhouse gas
emissions.2! In fact, the Environmental Protection Agency identified the use of dou-
ble and triple trailer trucks as an effective emissions reduction strategy as part of
its Smartway Transport Partnership program.22 In addition, a recent ATA evalua-
tion of strategies to reduce the trucking industry’s carbon footprint identified great-
er use of more productive trucks as the single most effective technique to lower the
industry’s greenhouse gas output.23

Economic Benefits

A number of studies have been conducted to determine the potential economic im-
pacts of increasing size and weight limits. All generally predict a net positive eco-
nomic return. The largest study to date was the U.S. DOT’s Comprehensive Truck
Size and Weight Study (2000), which looked at the potential impacts of various
changes in size and weight regulations. Economic impacts are expressed as a change
in shipper costs. According to the study, allowing heavier trucks to operate nation-
wide would produce savings of 7 percent and extensive use of LCVs would reduce
shipping costs by 11 percent. Expanded use of LCVs in the western States alone
would reduce costs by more than $2 billion per year.

A 1990 Transportation Research Board study found that simply lifting the 80,000
pound gross weight cap (and retaining bridge formula and axle weight limits) na-
tionwide would reduce truck costs by 2.1 percent, or net overall savings of 1.4 per-
cent. Adopting Canadian limits would reduce costs by 11.7 percent, and 8.8 percent

18 Wilbur Smith Assoc., Study of Impacts Caused by Exempting the Maine Turnpike and New
Hampshire Turnpike from Federal Truck Weight Limits, June 2004.

19 Transportation Research Board, New Trucks for Greater Productivity and Less Road Wear,
1990.

20 Transportation Research Board Special Report 267, Regulation of Weights, Lengths and
Widths of Commercial Vehicles, 2002.

21 American Transportation Research Institute, Energy and Emissions Impacts of Operating
Higher Productivity Vehicles, March 2008.

22 Environmental Protection Agency.

23 American Trucking Assns., Strategies for Further Reduction of the Trucking Industry’s Car-
bon Footprint, Oct. 2007.
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on a net basis. These are averages—savings differ substantially depending on com-
modity, configuration and other factors.24

A study by Oak Ridge National Labs for FHWA concluded that the use of LCVs
in a truckload operation could reduce a shipper’s logistics costs by between 13 per-
cent and 32 percent, depending on the truck’s weight and configuration, the dif-
ference in the price charged between an LCV shipment and a single-trailer truck,
and the lane volume and length.25

Cornell University studied the economic benefits of New York State’s overweight
divisible load permitting system, and found that it produced direct benefits of up
to $708 million annually, with additional infrastructure costs of no more than $35
million.26

A Montana State University study of the impacts on that State’s economy if size
and weight limits were brought down to the Federal limits found a projected reduc-
tion in Gross State Product of 0.4 percent. However, different economic sectors
would suffer disproportionately. For example, transportation costs for dairy products
would increase 54 percent, wood chips 37 percent, cement 31 percent, and fuel 40
percent.2?

Congestion Benefits

According to the most recent report on congestion from the Texas Transportation
Institute, in 2005 drivers in metropolitan areas wasted 4.2 billion hours sitting in
traffic, burning 2.9 billion gallons of fuel.2®8 ATA views size and weight reform as
a key component of a long-term strategy to address highway congestion, along with
our proposals to address critical freight bottlenecks. Reducing truck VMT through
changes in size and weight limits could allow states to avoid costly, disruptive high-
way expansion projects. Furthermore, some states have explored the possibility of
building truck-only lanes on corridors with high levels of congestion and significant
truck traffic. Allowing trucking companies to operate more productive vehicles on
these lanes would attract truck traffic away from general purpose lanes and help
offset additional costs if toll financing is used. However, the rigidity of Federal size
and weight regulations would, in many cases, prevent states from allowing more
productive vehicles to operate on these separate lanes.

Proposed Reforms to Federal Truck Size and Weight Regulations

Mr. Chairman, ATA recommends several reforms to Federal truck size and weight
regulations. It should be noted that other than recommendations 5, 6 and 7, none
of these proposals would require states to make changes to their regulations. In-
stead, Federal law would simply give states the flexibility to change their own regu-
lations. The proposed changes would give states the authority to require a permit,
limit the routes on which the vehicles can operate, specify gross and axle weight
and vehicle length limitations, restrict the new authority to specific commodities, or
impose any other regulation or limitation allowed under Federal and State law. In
short, Mr. Chairman, ATA’s proposals would give states significant flexibility, while
retaining restrictions designed to ensure safe operations and preservation of high-
way infrastructure.

1. Allow western States to harmonize longer combination vehicle laws and regula-
tions.

In April 2004, the Federal Highway Administration released its “Western Uni-
formity Scenario Analysis.” The report looked at the impacts of allowing uniform
western State longer combination vehicle (LCV) use, including the impacts if LCV
use was expanded to the entire western region’s Interstate Highway System (exclud-
ing California, Arizona, New Mexico and Texas).

The report found a 25.5 percent reduction in total truck vehicle miles, and little
impact on rail market share or profitability. The study found a slight reduction in
pavement maintenance costs, but estimated that bridge costs would more than dou-
ble. Overall, infrastructure costs would rise by between $43 million and $133 million
per year in the study region. The reduced VMT would result in 12 percent lower

24 Transportation Research Board, Special Report 225—Truck Weight Limits: Issues and Op-
tions.

25 Middendorf, David P. and Michael S. Bronzini. Oak Ridge National Labs for Federal High-
way Administration. The Productivity Effects of Truck Size and Weight Policies, Nov. 1994.

26 Meyburg, Arnim H., et. al., School of Civil and Environmental Engineering, Cornell U., Im-
pact Assessment of the Regulation of Heavy Truck Operations, Sep. 1994.

27 Hewitt, Julie, et. al. Montana State University, Infrastructure and Economic Impacts of
Changes in Truck Weight Regulations in Montana, July 1998.

28 Texas Transportation Institute, 2007 Urban Mobility Report.
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energy consumption, 10 percent less noise, and 12 percent lower emissions. Shipper
savings would total just over $2 billion per year, about a 4 percent cost reduction.

2. Allow States to authorize 6-axle, 97,000 pound tractor semi-trailers.

ATA recommends the authorization of single-trailer trucks with a GVW of 97,000
Ibs, provided the truck has six axles, including a tridem axle on the rear of the trail-
er. Maximum weight on the tridem axle is limited to 51,000 lbs. While current sin-
gle and tandem axle weight limits would continue, this vehicle would exceed the
GVW allowed under the current bridge formula.

3. Remove gross weight limit on 5-axle combination vehicles.

Maintain current Federal axle weight and bridge formula limits, but lift the artifi-
cial 80,000 lbs GVW cap. This will have two benefits. First, for those trailers with
tandem axles that slide independently, spreading the axles 96 inches or more allows
the axles to be weighed independently as single axles, thus allowing up to 20,000
Ibs on each axle, for a maximum GVW of 86,000 lbs. Another benefit is that the
absence of a GVW cap will help to compensate for the increased weight of tractors
due to Federal emissions regulations and State and local idling restrictions.

4. Allow limited expansion of LCVs beyond western scenario States.

Longer Combination Vehicles operate on a limited basis in States beyond those
in the western uniformity scenario. LCV doubles and triples are currently allowed
on the Ohio Turnpike and Indiana Toll Road. LCV doubles are also allowed on the
Florida Turnpike, New York Thruway and Massachusetts Turnpike. In addition,
LCV doubles and triples operate on a short section of I-15 in Arizona and in Alaska.
Limited expansion in States that are interested in allowing these configurations can
help relieve congestion, improve air quality, reduce crashes, and reduce fuel usage.
Additionally, Transportation Research Board Special Report 267 recommended na-
tionwide operation of double 33’ trailers with weight limits governed by current axle
weights and the Federal bridge formula.

5. Standardize 53-foot trailer length.

Current Federal law establishes 48" as the minimum trailer length on the Na-
tional Network (NN). There is no Federal maximum limit on trailer length, and all
States impose length restrictions. Trailer length on the Interstate System is limited
to 53’ except in the following States, which allow trailers longer than 53": Alabama,
Arizona, Arkansas, California, Colorado, Florida, Kansas, Louisiana, Mississippi,
Missouri, Montana, Nevada, New Mexico, Oklahoma, Texas, Washington, and Wyo-
ming. In addition, 53" trailers are not allowed on I-95 in New York City or on I-
295 in Washington, DC. Some jurisdictions restrict the movement of trailers longer
than 48" on National Network highways that are not part of the Interstate System.

While national trailer uniformity is federally protected for 48’ trailers, 53" trailers
have become the industry standard. Federal law should be brought up to modern
standards to ensure the continued protection of the flow of interstate commerce by
changing minimum trailer length limits to 53’. In addition, ATA supports capping
trailer length at 53" except in States where longer trailers are currently allowed.

6. Allow a 10 percent axle and gross weight tolerance for auto transporters.

In 2007, more than 52 percent of the motor vehicles sold in the United States
were either minivans, pick-up trucks, or sport utility vehicles. Because these vehi-
cles are heavier than passenger cars, many auto haulers cannot legally load their
equipment to maximum capacity and also meet the 80,000 pound gross weight limit.
In many instances, there is space on the truck for one or two additional vehicles,
but adding additional vehicles would make the truck overweight under Federal law.

While larger vehicle sales are declining in the face of higher fuel costs, sales of
hybrid vehicles are increasing substantially. A large hybrid SUV can weigh up to
1,900 pounds more than the non-hybrid version of the same vehicle, while the
weight of a hybrid passenger car can exceed its non-hybrid counterpart’s weight by
more than four hundred pounds.

A 10 percent axle and gross weight tolerance would allow auto transporters to re-
duce the number of trips needed to deliver passenger vehicles, reducing accident ex-
posure, fuel use and emissions. Fewer trips also mean lower transportation costs for
the automobile manufacturing industry.

7. Ensure nationwide adoption of weight exemption for Alternative Power Units.

One highly effective way to reduce fuel use by the trucking industry is to limit
the amount of fuel burned by idling the main engine through installation of an al-
ternative power unit (APU). Unfortunately, the weight of these units are a disincen-
tive to some carriers, who want to avoid the productivity loss they would experience
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by trading off the loss of cargo capacity for the energy efficiencies gained by install-
ing the APU. To address this issue, Congress included in the Energy Policy Act of
2005 (Public Law 109-58 Section 756(c)), a 400 pound weight exemption for APUs.
Congress’ intent was to override State law and mandate the weight tolerance. How-
ever, according to the Federal Highway Administration’s Final Rule issued February
20, 2007 (72 FR 7741), the tolerance is permissive rather than prescriptive. This
means that while States may allow the tolerance without risk of Federal sanction
for exceeding Federal gross or axle weight limits, they are not required to grant the
exemption.

This presents a number of problems. First, States would have to adopt the exemp-
tion individually, a process that has been underway since 2005, and 50-state author-
ization will likely take many years longer. Second, even a single hold-out would
present a problem for an Interstate carrier, who would be reluctant to install the
Afl’Us knowing that they risk a ticket if they enter a State that does not allow the
tolerance.

Based on conversations with Congressional committee staff and the Member of
Congress who sponsored and supported the tolerance language, ATA strongly be-
lieves that Congress’ clear intent was to override State law and mandate the weight
tolerance for APUs. In fact, some carriers installed the units following passage of
the Energy Bill based on this assumption, and have been surprised when states
have issued citations for an overweight violation. We urge Congress to revise the
statute to ensure immediate nationwide adoption of the APU weight exemption.

Truck Safety Initiatives

Finally, Mr. Chairman, ATA would like to recommend several initiatives designed
to improve the safety of trucks and reduce the number of crashes and fatalities in-
volving all vehicles. Today’s trucks and truck drivers are safer than ever before. In
2007 the large truck fatality rate dropped to 2.12 fatalities per 100 million miles
driven, the lowest rate ever recorded.2® However, we believe more can be done to
make our highways safer. ATA urges the Subcommittee to support the following ini-
tiatives in the next surface transportation bill:

Drug and Alcohol Testing Clearinghouse—ATA supports the creation of a national
clearinghouse for positive drug and alcohol test results. There is a well known loop-
hole in the Federal drug and alcohol testing requirements for commercial drivers
that is being exploited by some drug-abusing drivers. When a driver moves from one
trucking company to another, some “positive” drug and alcohol test results are not
being discovered by the hiring company because these “positive” results are self-re-
ported, and not centrally tracked. Prior to hiring an employee, employers would be
required to check with the clearinghouse for an applicant’s failed tests and previous
refusals to test.

National Employer Notification System—ATA supports a mandatory national em-
ployer notification system and recommends development of a standard protocol
specifying type, format, and frequency of information required to be transmitted
from the states. Violations/offenses to be reported to the states should also be stand-
ardized. States should be required to fully participate in this national system and
provide information in a timely fashion. The retention period for violations/offenses
on a driver’s motor vehicle record should be left to the state’s discretion.

New Carrier Training—ATA recommends that new motor carrier owners, both
interstate and intrastate, should be required to satisfactorily complete a safety
training class before commencing operation. Safety training curricula should meet
uniform standards nationwide. The Federal Motor Carrier Safety Administration
(FMCSA) safety inspection of new carriers should be conducted at 6 months rather
than at the current 18 months. Further, new carriers should be required to attach
proof of training to their application for a DOT number.

Truck Speed Governing and Speed Limit—ATA believes the speed of all electroni-
cally governed class 7 and 8 trucks manufactured after 1992 should be governed at
a maximum speed not to exceed 65 mph. Speed limiters on newly manufactured
class 7 and 8 trucks should be made more tamperproof. ATA also supports a na-
tional maximum speed limit of 65 mph for all vehicles.

Truck Crashworthiness Standards—ATA supports research into crash-worthiness
standards for newly manufactured class 7 and 8 trucks, and a relative scale against
which to measure a truck’s crashworthiness.

Tax Incentives for Advanced Safety Technologies—ATA supports tax incentives to
encourage motor carriers to voluntarily adopt advanced safety technologies, includ-
ing collision avoidance systems, lane departure warning systems, vehicle stability

29 Federal Motor Carrier Safety Administration, 2009.
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systems, brake stroke monitors, electronic on-board recorders (EOBRs), and auto-
mated transmissions/automated manual transmissions.

Additional information about these safety proposals is available from ATA upon
request.
Conclusions

Thank you for giving ATA the opportunity to address rural transportation issues.
An efficient rural highway system is critical to the future mobility and economic
success of rural communities. The high freight transportation costs involved in mov-
ing natural resources over vast distances means that all modes must be as efficient
as possible in order to maintain the global competitiveness of these industries.
Given the dominant role played by the trucking industry in moving agricultural
products, ensuring an efficient highway system must be the highest priority. ATA
believes that making improvements to major highway freight routes, reforming Fed-
eral truck size and weight regulations, and making needed changes to Federal truck
safety laws and regulations, as described above, are the keys to a cost-effective and
safe rural freight transportation system.

Mr. Chairman, we look forward to working with the Subcommittee to address
these issues during authorization of the Federal surface transportation bill. Thank
you for the opportunity to testify.

Senator THUNE. Thank you, Larry, very much.
Mr. Parliament?

STATEMENT OF JACK PARLIAMENT, PRESIDENT,
D & I RAILROAD

Mr. PARLIAMENT. Thank you, Senator, for allowing me to speak
here today on behalf of the short-line railroads and D&I.

I'm going to address a couple of topics of concern and challenges
that we are facing within the short-line industry; and the D&I, spe-
cifically.

Short Line Railroad Tax Credit was originally enacted in 2005,
and then was extended for 2 years in 2008. The credit expires at
the end of this year, and it needs to be extended, and there’s still
a lot of work to be done.

Senate Bill 461 and House Bill 1132 have provisions to extend
the credit for another 3 years, and it allows new short lines to ben-
efit from the credit, as well. The extender bills increase the limita-
tion from $3,500-per-mile to $4,500-per-mile to account for in-
creased costs associated with rail improvements.

On the D&I Railroad in South Dakota and Iowa, we've used
these tax credits, totaling approximately three-quarters of a million
dollars over the last 4 years, to help upgrade over 50 bridges and
re-lay 35 miles of rail with new welded rail. Our shippers have also
contributed to the investment in the line, with loans from the
South Dakota Rail Trust Fund. This investment has brought our
track structure up to the 286,000-pound standard. We’ve attracted
new business to the line because of the upgrades. Poet Ethanol at
Hudson, Ash Grove Cement, and Sioux Energy Transload are cus-
tomers that are directly benefiting from the improvements and in-
vestment that’s been made on the line.

The best reason for extending the tax credit is that fact that the
shippers benefit firsthand because they receive more reliable, safer,
and cost-effective service. In today’s competitive market, that’s im-
portant. In rural South Dakota and Iowa, the D&I Railroad pro-
vides the first-mile or last-mile service to producers of corn, eth-
anol, dry distiller grains, cement, aggregates, and building prod-
ucts. We’re a vital link to the Class I railroads for these shippers.
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Another reason for extending the tax credit: jobs. Most short-line
railroads do not have the personnel or the equipment to make
major improvements on their lines. They hire contractors; that cre-
ates jobs. Therefore, I ask Congress to extend the tax credit and
to continue the work that’s been done on the Nation’s short lines.
b 1i?nd thank you, Senator Thune, for your continued support of the

ills.

Senator THUNE. Thank you, Jack.

Mr. PARLIAMENT. Well

Senator THUNE. Ms. Richardson?

Mr. PARLIAMENT. Mr. Thune? If I may continue

Senator THUNE. Yes.

Mr. PARLIAMENT.—on hot-button number 2. I don’t think I'm
over my time.

Senator THUNE. No, you’ve still got time. I'm sorry, I thought you
were wrapping up.

Mr. PARLIAMENT. Thank you.

Senator THUNE. My apologies. Continue.

Mr. PARLIAMENT. Last year, the Congress passed the Rail Safety
Improvement Act. That brought a lot of changes to the railroad in-
dustry. There were a lot of good provisions in the law. But, in the
essence of time, I'd like to address one problem, which is the re-
quirements of the new hours of service. They were enacted with the
intent of battling crew fatigue issues on the railroads. Now, fatigue
can be an issue when train service employees operate on a 24/7
basis. However, this law is not addressing the problem, and it’s not
the answer.

Here’s the main points of the new law. A train crew must have
10 hours of uninterrupted rest after each shift. That means, if they
are subject to call, the railroad cannot contact them. If an employee
works 6 days in a row, they must now have 48 hours off duty. If
they work 7 days in a row, they must now have 72 hours off, or
3 days. And no employee in covered service may work more than
276 hours per month.

Here’s the problem. On the D&I, and then on many other rail-
roads, train crews—some train crews actually do work with sched-
uled hours and specified rest days. Typical local freight service job
goes to work on Monday, lays over that night, returning home on
Tuesday; and then, the same, likewise, Wednesday, Thursday, Fri-
day, Saturday, with Sunday as a day of rest. This type of depend-
able service to the shippers is now in jeopardy, as small railroads
that work on thin margins are less likely to increase their oper-
ating expense to maintain that same level of service. So, are we
really battling fatigue? No. All we're doing is limiting the service
to the shippers. And then, the train crews’ paycheck is affected, as
well. One of the reasons that the railroad unions have supported
the Short Line Association’s efforts to get a waiver from the FRA
is to allow short lines to be exempted from this legislation.

So, what needs to be done? First of all, the FRA does need to
grant the short-lines’ waiver request for small Class II and Class
IIT railroads without further delay. Congress needs to work with
the railroads and the unions to come up with a remedy before it
has a negative effect on the short-line railroads, their employees,
and shippers.
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There are ways to battle crew fatigue, but the new hours-of-serv-
ice requirements have created more problems than they intended
to fix. Longer rest periods and less work days do not eliminate un-
expected report-to-work calls. This law does nothing to address the
root problems of crew fatigue.

Now, I do have some specific ideas, and I'd be glad to share them
with you or your staff, if you wish.

Thﬁlnk you for hosting this hearing, sir, and allowing me to
speak.

[The prepared statement of Mr. Parliament follows:]

PREPARED STATEMENT OF JACK PARLIAMENT, PRESIDENT, D & I RAILROAD

Short Line Railroad Challenges
What Are Our “Hot Buttons?”

o Infrastructure Funding
¢ Hours of Service

Infrastructure funding for Short Line Railroads remains a top priority for Amer-
ican Short Line and Regional Railroads. Many shortlines sprung from meager begin-
nings; when tracks were either abandoned or maintenance was deferred to the point
that service was no longer feasible on some of these lines. In the case of the D&I
Railroad, we were fortunate that the State of South Dakota stepped up and pur-
chased some of the rail lines that were being abandoned when the Milwaukee Road
went bankrupt in the early 1980s. Since then, the State and the shippers on the
D&I have joined forces and invested millions of dollars to preserve and improve our
vital link to the Nation’s Class I railroads. On the D&I, improvements costing
roughly $16.5 million (over the past 5 years) have been invested to upgrade bridges
and to relay century old rail with new continuously welded rail with funding pro-
vided by South Dakota’s Rail Trust Fund and administered by South Dakota’s De-
partment of Transportation.

Over the years, millions of dollars have been invested to preserve service and to
enhance the infrastructure on our Nation’s short line railroads. There is still a lot
of work to be done on the Nation’s rail feeder system, which is of course, the Short
Line railroad. In rural America, the short lines provide the “first mile” or “last mile”
service to our Nation’s producers of corn, ethanol and dried distillers grains, and
building products. We need to continue improving the infrastructure to be able to
continue to provide service over a safe and efficient network. Today with newer cars
having the ability to handle 115 tons-per-car, as opposed to the prior standard of
100 tons-per-car, the weight limits of many of the bridges would be exceeded, with-
out a funding mechanism to maintain and/or rebuild the infrastructure.

One of the major funding mechanisms available for this purpose has been the
short line railroad tax credit which provides an incentive for short lines to invest
in track rehabilitation projects by providing a tax credit of 50 cents for every dollar
spent on track improvements. In South Dakota and Iowa, those tax credits have
amassed to about $750,000 in actual tax savings, which is allowing the D&I to con-
tinue the investment in our track infrastructure. This year we are relaying an addi-
tional thirteen miles of rail and constructing an 8,000 foot siding. Continued invest-
ment in the short line railroads’ track infrastructure benefits the shippers firsthand
and creates jobs. When shortlines upgrade their track, shippers receive more de-
pendable, safer and even profitable service. When a track is able to handle today’s
heavy axle loads, the shippers can ship more tons per car which is an overall sav-
ings in freight costs. Most short lines do not have the equipment and manpower to
handle major rehabilitation projects, therefore contractors are hired to perform the
work, thus creating jobs.

H.R. 1132 and S. 461 extends Section 45G for 3 years to cover tax years 2010,
2011 and 2012. In addition, the legislation in these two bills allows new short lines
railroads created after January 1, 2005, to participate and qualify for the credit. The
proposed legislation also increases the limitation from $3,500 to $4,500 per-track-
mile to account for increased costs since the credit was originally passed in 2004.

Over the past couple of years, revenues have decreased on many short lines as
industries like cement, lumber and other sectors of our manufacturing base have
struggled, but they are poised to make a comeback. The railroads must be ready
when that happens. Private and government studies estimate that it will cost $13
billion to bring the national short line system up to the necessary level of efficiency.
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Please support H.R. 1132 and S. 461. You can do so by signing on as a cosponsor.
Your short line railroads will thank you and your shippers will thank you.

Hot Button Number Two

On July 16, 2009 a new Hours of Service law went into effect for the Nation’s rail-
roads. The intention of Congress when the Rail Safety and Improvement Act (RSIA)
of 2008 was passed was to battle crew fatigue in the industry. Unfortunately, that
is not what is happening. There are provisions in the RSIA that do meet the inten-
tions of Congress. Positive Train Control (PTC), conductor certification, the hiring
of 200 additional safety inspectors, medical attention of injured workers protection,
bridge safety and grade crossing improvements are amongst the many good compo-
nents of the legislation. However, the new hours of service provisions of the RSIA
are not having the impact on crew fatigue that Congress had hoped for. In fact,
what is happening is that freight is being delayed as the railroads’ ability to move
the freight is being limited by the new rules. In addition, train service employees
are earning less due to the number of days per week and hours per month they can
legally work.

The new Hours of Service Law now states that if an employee works six consecu-
tive days, the must have 48 hours of uninterrupted rest. If they work 7 days
straight, 72 hours rest is required. The legislation created a new 276-hour cap per
month on the number of hours a train service employee may work This legislation
was put into effect primarily for the Class I railroads that operate 24 hours-a-day,
7 days-a-week. These crews often work on an “on-call” basis and they typically do
not have specified rest days. Their schedules are unpredictable and they are called
for service at odd hours with only a couple hours of notice. Then they may work
12-hour shifts, layover at a hotel for an unpredictable amount of time and are sub-
ject to call at any time. Unexpected report to work calls and reporting to work after
a minimal amount of rest is what causes crew fatigue. The Federal Railroad Admin-
istration (FRA) has now imposed these new rest laws as Congress dictated. Al-
though the FRA has said they were sympathetic to the short lines’ claim that fa-
tigue is not a short line problem, but they have no recourse but to impose these
new requirements.

The unintended result of these new restrictions is putting a real hardship on
small operators such as the D & I and can potentially reduce service to shippers
along their lines. Picture this; a crew goes to work on a regular schedule at 6 a.m.
Monday, works a full shift of 8-12 hours, takes his mandatory period of rest then
goes back to work on Tuesday at 6 a.m. and works another shift. This cycle repeats
on Wednesday and Thursday, and Friday and Saturday, with Sunday as a day of
rest. This is a typical operation for many freight crews which service industries on
the railroad. Now, with the new law, the crew will need 2 days of rest. Is there real-
ly a fatigue issue here? No it now has become a service issue. The railroad is now
forced to make some hard decisions concerning service to these industries.

What are our options?

1. Eliminate the 6-day local freight service and reduce service to those indus-
tries. This is counter productive, especially in times of high volume, such as
during harvest. On the D & I, our ethanol plants and every customer, for that
matter, depend upon our reliable service. We do not want to be forced into
eliminating service and not have the flexibility to work our crews an occasional
weekend to provide our customers with cars or to pull their freight to market.

2. Hire more crews, but only allow them to work the 2-days a week that the
other crew is now unable to work. Does this really benefit anyone? Surely not
the railroad that now has increased cost, not the first crew who have just took
a 33 percent cut in their pay. And surely not the second crew who only works
part time, likely with no benefits.

The demand of operating a 24/7 railroad can create the potential for crew fatigue.
However, this new law does nothing to address the problem. Longer rest periods
and less work days do not eliminate unpredictable and unexpected report to work
calls from the employing railroad.

The American Short Line and Regional Railroad Association (ASLRRA) has ap-
plied for a waiver to the Federal Railroad Administration (FRA) for small Class II
and Class III railroads. One of the requirements from the FRA is that any railroad
that requests inclusion in the waiver, must participate in a pilot program that ana-
lyzes crew schedules to determine potential fatigue issues. This waiver needs to be
granted without further delay. The Brotherhood of Locomotive Engineers & Train-
men (BLET) and the United Steelworkers Union have expressed their support of the
waiver. The BLET and the United Transportation Union have jointly filed com-
ments asking the FRA to clarify its interim policies related to, and interpretations
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of, the new hours of service regulations. The requested clarifications and simplifica-
tions fall into three categories: the RSIA prohibition of communication with employ-
ees during statutory off-duty periods; the RSIA’s provisions pertaining to mandatory
off-duty time following the initiation of an on-duty period for a specific number of
consecutive days; and the maximum number of hours that may be worked in a cal-
endar month.

Congress needs to work with the railroads and the unions and come up with an
alternative to these new requirements. There are ways to battle crew fatigue; let’s
create a law that does so. The new Hours of Service requirements in the RSIA have
created more problems than it intended to fix. It is now up to Congress to come up
with the remedy.

Senator THUNE. Thank you, Mr. Parliament.
Mr. PARLIAMENT.—and the extra time.
Senator THUNE. OK.

Now Ms. Richardson.

STATEMENT OF LISA RICHARDSON, EXECUTIVE DIRECTOR,
SOUTH DAKOTA CORN GROWERS ASSOCIATION

Ms. RICHARDSON. Thank you, Senator Thune, for the invitation
to visit with you this morning.

It’s interesting that you called and asked to talk about something
that makes our industry the most competitive in the world, and
that’s our transportation system.

Good morning, I'm Lisa Richardson. I'm the Executive Director
of the South Dakota Corn Growers Association, a grassroots com-
modity group which represents 12,500 corn growers from South Da-
kota. As I visit with you today, I'm happy to report that we are get-
ting ready to produce our state’s largest corn crop. They're getting
ready to haul it on the roads, the bridges, and put it on the rail.

Agriculture is our state’s biggest industry. We create a $21-bil-
lion impact to South Dakota’s economy. Already today, our agri-
culture resources and production ability are outpacing our trans-
portation capacity, causing delays and efficiency challenges.

Let me put this into perspective for you, Senator. Last year,
South Dakota produced 172 million bushels of wheat, 585 million
bushels of corn, 138 million bushels of soybeans, close to 8 million
tons of hay, a billion tons of sunflowers, and a billion gallons of
ethanol. Simply put, we don’t have the luxury of calling the United
States—U.S. Postal Service or UPS and say, “We have a sales call
in Taiwan. Can you help us get our product to market?” We simply
need to use this infrastructure.

Let’s follow kernel corn from a typical South Dakota field. South
Dakota has 83,744 miles or roads to go along with its 75,885
square miles of space. Ninety-one percent of those roads are city,
county, and township roads. These are the roads where grain
transportation begins as producers truck the grain from fields
along these roads to their nearest grain-handling facility.

Years ago, a typical load of corn traveled in a single-axle truck
containing 350 bushels of corn. With ever-increasing yields, a pro-
ducer today is using multiple-axle trucks and semis to deliver their
corn to the nearest facility. With the bulk of these bushels trav-
eling on townships and county roads that were designed for 50
bushels-per-acre corn, versus today’s yields of 125 bushels-per-acre.
These roads also haul all our production to market, whether it be
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the chemicals or in the livestock arena, where they also haul our
feedstocks, such as distillers grain to feed our livestock industry.

Senator Thune, no industry is more dependent on a good, viable
transportation infrastructure than agriculture. If South Dakota
didn’t have rail, South Dakota industries wouldn’t be competitive
in grain production. Last year, as a Nation, we exported 2 billion
bushels of grain around the world. A competitive rail system nar-
rows the basis, because you can have greater efficiency in your en-
ergy means. Without rail access, the expense to raise a crop would
increase significantly.

But, for agriculture to remain competitive, balance must be
brought into the game. Here’s the deal with rail. We need it to be
consistent. We deserve to know what it’s going to cost. And we sim-
ply need competition.

The Senate Commerce Committee is currently developing legisla-
tion to make the rail industry more competitive and to provide an
even playing field for shippers. Senator Thune, I want to thank you
for your brilliant leadership in negotiating this legislation. Once
again, Senator, you're stepping up for South Dakota agriculture
needs.

The goal of the rail competition legislation should be to provide
more balance at the Surface Transportation Board between the in-
terest of shippers and carriers. Historically, the STB has sided with
the railroads in cases pertaining to rates and access. Small- and
medium-sized shippers that are commonly found within the agri-
culture distribution chain have been shut out of the rate challenge
process, because it is prohibitively expensive and the chance of suc-
cess is relatively low.

A case-in-point is the Basin River Electric versus BNSF rate
case, which took over 4 years and $7.5 million before initial ruling.
And today, that decision is ongoing, pending appeals. This is a clas-
sic example of what the—of how the process doesn’t work.

Clearly, the process is broken, and can only be fixed through re-
form. A rewriting of rules as how to—to handle rate disputes are
brought to the STB is imperative. We have to make it simpler, less
cost prohibitive, and provisions for smaller shippers must be an-
swered.

We are in a global economy, and our competitiveness and access
to those markets are becoming increasingly important. Today, for
us to go to the Pacific Northwest with corn, the typical path takes
that corn first east, then up north, and finally west again. As we
work to find solutions to our transportation challenges in our state
and Nation, one thing is clear: efficient and competition transpor-
tation has never been more important to the future of our state’s
economic health and our Nation’s energy security. When the last
kernel of corn flows out of the grain cart, it begins a journey that
is dependent on an infrastructure at the township, county, state,
interstate rail, and rivers to make it to a destination in a world-
wide economy.

Thank you, Senator Thune.

[The prepared statement of Ms. Richardson follows:]



29

PREPARED STATEMENT OF LISA RICHARDSON, EXECUTIVE DIRECTOR,
SOUTH DAKOTA CORN GROWERS ASSOCIATION

Thank you, Senator Thune, for the invitation to visit with you today about some-
thing critically important to South Dakota and what makes the agriculture industry
competitive in the world: Transportation

Hello, I am Lisa Richardson, Executive Director of the South Dakota Corn Grow-
ers Association, a grass roots commodity organization which represents 12,500 corn
producers from South Dakota. As I visit with you today, South Dakota corn growers
are preparing to bring in the largest corn crop in our history.

Agriculture is our state’s biggest industry creating a g21—billi0n impact to our
economy. Already today, our agricultural resources and production ability are out-
pacing our transportation capacity, causing delays and efficiency challenges.

Let me put into perspective the importance of transportation in agriculture. Last
year, South Dakota produced 172 million bushels of wheat, 585 million bushels of
corn, 138 million bushels of soybeans, close to 8 million tons of hay, a billion tons
of sunflowers and a billion gallons of ethanol. We simply can’t call the U.S. postal
service or UPS to please pick up 100 million bushels of corn and take it to the Pa-
cific Northwest because we have a sales call in Taiwan.

Let’s follow a kernel of corn from a typical South Dakota field.

South Dakota has 83,744 miles of road to go along with its 75,885 square miles
of space. Ninety-one percent of these roads are city, county and township roads.
These are the roads where grain transportation begins as producers truck the grain
from fields along these roads to their nearest grain handling facility.

Years ago a typical load of corn traveled in a single axle truck containing 350
bushels of corn. With ever increasing yields, a producer today is using multiple-axle
trucks and semis to deliver their corn to the nearest facility. With the bulk of these
bushels traveling on township and county roads that were designed for 50 bushel-
per-acre corn versus today’s yield of 125 bushels-per-acre. These roads also haul
feedstocks such as distillers grain to our livestock producers.

Now if the nearest grain handling facility doesn’t have rail access, that truck ei-
ther keeps going to a processing facility . . . or right out of state to a top paying
market which means South Dakota processing facilities and agribusiness are losing
money in missed opportunities in addition to the added pressure placed on our local
roads by greater transportation distance.

At a five location Central South Dakota grain cooperative, they handle 22 million
bushels of grain annually including wheat, corn and sunflowers. It takes roughly
220,000 truck loads on our state highway system just to get those bushels one point
to a grain facility. Again, if that facility doesn’t have rail access, it would have to
be loaded out by truck a second time, doubling the truck loads for just that one area
of the state, to nearly 450,000 truck loads annually, and, in turn, a financial impact
on local roads.

Senator Thune, no industry is more dependent on a good viable transportation in-
frastructure than agriculture.

If South Dakota didn’t have rail, South Dakota industries wouldn’t be competitive
in grain production.

A competitive rail system narrows the basis because you can have greater effi-
ciency in your energy need. Without rail access, the expense to raise a crop would
increase significantly.

As ethanol and grain production continues to increase, the availability of economi-
cal transportation has become a growing issue. Currently, trucks are used for short
hauls, but are prohibitively expensive for long distances. The rail system is utilized
for long-distance transport, but is suffering from lack of infrastructure to handle the
increasing volumes.

But for agriculture to remain competitive, balance must be brought into the game.
Here’s the deal with rail: we need it to be consistent, we deserve to know what it’s
going to cost. Rail customers don’t want fluctuation. Elevators have already bought
a lot of grain for future delivery and today they still don’t know what the rail rates
are for 2010.

The Senate Commerce Committee is currently developing legislation to make the
rail industry more competitive and to provide an even playing field for shippers. The
efforts by this committee are critically important and will have a significant impact
on growers who are most affected by commodity prices and the ability to move
grain.

The goal of rail competition legislation should be to provide more balance at the
Surface Transportation Board (STB) between the interests of shippers and carriers.
Historically the STB has sided with the railroads in cases pertaining to rates and
access. Small and medium size shippers that are commonly found within the agri-
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cultural distribution chain have been shut out of the rate challenge process because
it is prohibitively expensive and the chance of success is relatively low.

Since 1980, the STB has allowed the railroad industry to consolidate to four major
railroads that carry more than 90 percent of all freight shipped by rail in the United
States. A recent study by the STB revealed that over 44 percent of all rail freight
by tonnage is captive to a single railroad. Yet the STB has provided meaningful re-
lief for these rail customers in less than 20 percent of the rate challenges brought
before the Board since 2000. No rail rate for the movement of an agricultural prod-
uct has even been contested since 1982.

Congress should provide other forums for adjudication of complaints regarding un-
reasonable practices by railroads and also provide assurance that cases will be han-
dled expeditiously. In 1995, legislation was adopted “to establish a simplified and
expedited method for determining the reasonableness of challenged rail rates”; how-
ever, the goal has never been fully achieved. In some instances, STB decisions have
taken longer than 5 years, which is unacceptable.

There are other problem areas that specifically need to be addressed. Unreason-
able switching charges have substantially increased the cost of shipping grain via
rail. Switching charges are fees that railroads use when providing access to com-
peting rail lines. If the switching is open but the price for switching is exorbitantly
high, it acts as a barrier to competition. Many railroads are increasing switching
rates to such high levels that it is having an impact on the agricultural sector. In
some instances, switching charges are more than 5500 per car, which has no reason-
able comparison to the costs of providing the switch, and accomplishes nothing more
than capturing more exclusive traffic for the carrier, while substantially narrowing
the range of potential customers available to our growers.

There has also been concern in recent years regarding the question of liability for
the transport of anhydrous ammonia by rail. At least one railroad has placed in its
tariff a requirement that the shipper fully indemnify the carrier for any personal
injury property damage or death resulting from the carrier’s transportation of the
shipper’s goods regardless of whether the carrier was at fault. It is important that
the fertilizer industry and the railroads come to a consensus on how to share liabil-
ity for anhydrous ammonia shipments so that growers have uninterrupted access to
this important agronomic product. Congress should explore avenues to address li-
ability for the shipment of hazardous materials, particularly compounds that are
toxic by inhalation.

We are in a global economy and our competitiveness and access to those markets
are becoming increasingly important. Today for us to get to the Pacific Northwest
with corn, the typical path takes that corn first east and then up north and finally
west again. As we work to find solutions to our transportation challenges in our
state and nation one thing is clear: Efficient and competitive transportation has
never been more important to the future of our state’s economic health and our Na-
tion’s energy security.

When the last kernel of corn flows out of the grain cart, it begins a journey that
is dependent on an infrastructure at the township, county, state, interstate rail, and
river to make it to its destination in a worldwide economy.

Senator THUNE. Thank you, Ms. Richardson.
Mr. Rose?

STATEMENT OF MATTHEW K. ROSE, CHAIRMAN, PRESIDENT
AND CEO, BNSF RAILWAY COMPANY

Mr. RoOSE. Good morning, Senator Thune. It’s a pleasure to be
here in Sioux Falls with you this morning.

As you know, railroads are a very important part of South Dako-
ta’s economy and transportation network, and South Dakota is cer-
tainly very important to BNSF.

Over the past 3 years, BNSF has invested more than $80 million
for capacity expansion and maintenance. Senator Thune, you and
I have talked about how important it is to connect and protect
rural America’s economy and quality of life. The Commission I
served on also made this a priority of its findings.

Rural America, like everywhere else, benefits from an efficient
supply chain, probably more so than other places, because it relies



31

on transportation to connect to the world markets. The more effi-
cient the U.S. supply chain is, the more competitive U.S. jobs and
inputs, like agricultural products, can be in the global economy.

But, the U.S. supply chain is becoming less efficient. In the
1980s, we recognized tremendous efficiencies through the deregula-
tion of transportation industries. However, starting in 2003, supply
chain costs began to grow. As a percent of GDP, supply chain costs
have increased about 15 percent since 2003. This is due to several
factors, including higher fuel costs, but it’s essentially a function of
diminishing capacity across all modes.

We've been blessed, for years, with overcapacity on both the rail
and the highway networks, but now the economy has outgrown the
infrastructure, and when that occurs, costs and prices go up.

The economic slowdown may provide a little bit of breathing
room here, but the disequilibrium between capacity and demand
truly is systemic and long-term. Population growth will require
more transportation solutions in rural America, as well.

As you know, there’s a call for moving at least 10 percent of the
Nation’s highway freight to reduce the carbon footprint and fuel in-
tensity of freight movements, and potentially improve on the cost-
effectiveness of payment expansion and maintenance expenditures.
It’s estimated that if 10 percent of the freight that currently moves
by truck were diverted to rail, fuel savings would exceed 1 billion
gallons a year. Think of it as a three-legged stool, reducing our de-
pendence on foreign oil, reducing our carbon footprint, and improv-
ing congestion on our Nation’s highways. This is also good for rural
America. Expanding the freight rail network in this country will
take pressure off the highway networks, mitigating the impact of
heavy long-haul trucks on rural state transportation budgets, shift-
ing more freight to the rail. Increasing freight volumes may not re-
duce truck traffic, but it will certainly mean that the impact of
growth will be reduced.

In addition, strengthening the overall network to handle growing
highway freight will mean a strong ag supply chain. Expanding ca-
pacity will benefit all shippers.

I've been asked specifically about what it will take to move
freight off the highway and onto the rail network. It’s all about
price per ton, and the greatest market opportunity lies here in the
500- to 1,000-mile segments. Currently, however, public policy
incents freight to the highways, primarily through subsidies to the
largest and heaviest of trucks, and underleveraging the substantial
private investment in freight rail for the benefit of the public.

There are about 2 million ton-miles of freight that could go on
either a truck or a train. Trucks currently have about 65 percent
of the market, and trains have about 35 percent. There’s no doubt
in my mind that this market share has the origins in the competi-
tive advantage that the largest and heavy truck experience because
they don’t pay the full direct and indirect cost of the use of the
highways.

There’s even a bigger issue, because gas tax revenues, as you're
aware, are going down, and the Highway Trust Fund is being
bailed out by taxpayer dollars. The 20-percent-or-greater cross-sub-
sidies of the heaviest of trucks, that used to come from other mo-
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torists, now comes from the U.S. taxpayer. Eliminating a subsidy
is always difficult, but it’s equally important not to make it worse.

A ballpark industry estimate of what it would take to carry 10
percent of the freight currently on the highway indicates that we
would have to double the existing freight-rail intermodal network.
More analysis of that is currently being done.

But, we currently are investing in capacity, based on returns,
and that investment is substantial. As an industry, we’re currently
spending about $10 billion in the freight rail network. But, if policy
leveraged those investments with public partnerships, these invest-
ments would happen more quickly, and with more certainty.

One of the key proposals offered by the freight industry is the in-
vestment tax credit, which provides a 25-percent tax credit for ex-
pansion, investment in the freight railroad networks by railroads,
or by their customers. This incentive would help worthwhile
projects get built sooner, but would not be enough to cause eco-
nomically unjustifiable projects to go forward. It would help fund
investments, like “positive train control,” which predominantly ben-
efits the public.

I'd like to underscore my comments with an important caveat.
Freight railroads will not be able to achieve the expansion nec-
essary to increase market share if the economic regulatory system
is not also in sync with this goal. Railroad regulation must allow
the industry to achieve the returns necessary to make the invest-
ments that I've outlined in this testimony. Our record of reinvest-
ment is a good one. As revenues have increased, so has investment.
Therefore, maintaining freight railroad profitability is a key part of
meeting the policy goals that Congress seeks to achieve in the sur-
face transportation policy.

I look forward to our continuing dialogue.

[The prepared statement of Mr. Rose follows:]

PREPARED STATEMENT OF MATTHEW K. ROSE, CHAIRMAN, PRESIDENT AND CEO,
BNSF RAILwWAY COMPANY

Good morning, Senator Thune. It is a pleasure to be in Sioux Falls with you this
morning to address surface transportation needs in rural America. Railroads are an
important part of South Dakota’s economy and transportation network, and South
Dakota is important to BNSF. BNSF has invested more than $83 million in South
Dakota for capacity expansion and maintenance, over the past 3 years. With rail
yards in Aberdeen, Edgemont and Sioux Falls, we handle more than 1.4 million car-
loads within the state each year. About 100,000 carloads of wheat, soybeans, beets
and other agricultural products from South Dakota are moved on BNSF each year
for both export and domestic use. Signs are pointing to a pretty good year for agri-
culture. I hear harvest is wrapping up here with pretty good yields.

In addition to a very good business partnership with South Dakota’s agricultural
industry, the State of South Dakota has a unique relationship with BNSF that very
few other states historically have had. We have a track record of public private part-
nership that goes way back, which says good things about the state’s understanding
of the importance of freight rail.

For those who do not know, BNSF purchased right of way from the state (called
the “Core Line”) in 2005. This 368-mile line runs from Aberdeen to Mitchell to Can-
ton to Sioux Falls and Sioux City. This has allowed BNSF to increase hauling capac-
ity to better serve South Dakota producers and businesses.

As the top Republican on the Senate’s Surface Transportation and Merchant Ma-
rine Subcommittee, Senator Thune has begun a thorough review of the Nation’s sur-
face transportation policies in anticipation of re-writing them soon. He and I dis-
cussed the findings of the National Surface Transportation Policy and Revenue
Study Commission, to which I was appointed, when its report came out. During the
Commission deliberations, a lot of time was spent discussing how to connect and
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protect rural America’s economy and quality of life. Senator Thune and I also re-
cently discussed freight policy and the importance of the U.S. supply chain before
his Subcommittee.

It is very important that the U.S. supply chain remain a relatively low percentage
of GDP. The more efficient the U.S. supply chain is, the more competitive U.S. jobs
and inputs—like agricultural products—can be in the global economy. The scale of
the U.S. supply chain is impressive. Its value is more than $1.4 trillion, which is
nearly three times the size of the Defense Department budget, and approaches the
size of the Gross Domestic State Product of California (which is $1.8 trillion). The
role of the U.S. supply chain in global competitiveness and its size and value to the
U.S. economy should make freight mobility one of the most important elements of
surface transportation policy—but, to date, it has not been.

In fact, the U.S. supply chain is becoming less efficient. In the early 1980s, we
recognized tremendous efficiencies through the deregulation of transportation indus-
tries. In the freight rail industry, productivity increased about 163 percent and rates
went down about 53 percent. In addition, lower fuel costs, and excess capacity in
all modes contributed to the cost-effectiveness of the supply chain.

However, starting in 2003, supply chain costs began to grow. As a percentage of
GDP, supply chain costs have increased about 15 percent since 2003. This is due
to several factors, including higher fuel costs, but it is essentially a function of di-
minishing capacity across modes. Between 1980 and 2005, volumes, or vehicle miles
traveled on the highway grew by 96 percent and lane miles grew by only 5.7 per-
cent. Rail revenue ton miles grew by 87 percent and rail miles decreased by 39 per-
cent. We have been blessed for years with over-capacity on both the rail and high-
way networks, but now we’ve reached a supply/demand crossroads and, in many
places, tipped over it. Basically, the economy has outgrown the infrastructure and
when that occurs, costs and prices go up. The economic slow down may provide a
little breathing room, but the disequilibrium between capacity and demand is sys-
temic and long-term. Population growth will require more transportation solutions.

Continued efficiency gains across all transportation systems are an important part
of the solution for the future. The railroad industry continues to make gains in pro-
ductivity. For example, at BNSF, we’ve improved agriculture network velocity such
that moving 2008 volumes at 2007 productivity levels would have required the oper-
ation of 320 more trains. Many of our customers, including agricultural businesses,
have seen improved transit times. However, ultimately, capacity will have to be
added—mainline, facilities and terminal expansion.

This is a challenging time for transportation policymaking. The outlook is for
more congestion and, therefore, increasing supply chain and other related economic
costs. The Texas Transportation Institute estimates the cost of highway congestion
in the Nation’s urban areas has increased 60 percent, from $39.4 billion to $63.1
billion, from 1993 to 2003. The U.S. DOT estimates that the cost of congestion
across all modes of transportation could be three times as high—approaching $200
billion-per-year—if productivity losses, costs associated with cargo delays, and other
economic impacts are included. If you factor in all modes and forecast to 2020, it
is clear that the cost of congestion will be well over $200 billion.

At the same time, transportation revenues are down. How do you grow transpor-
tation networks for the future, which requires more investment today? Quite simply,
transportation investment—and its resulting job creation and economic generation
and benefit to global competitiveness—must become more of a policy and funding
priority. Also, the U.S. needs a comprehensive vision for transportation that inte-
grates its energy and environmental objectives. Other countries have understood
and responded to these transportation priorities.

For example, in China, railway capital expenditure will nearly double from $44—
58 billion USD to more than $88 billion USD. A great deal of China’s stimulus pack-
age will fund rail projects aimed at China’s logistics industry. Canada has targeted
billions of dollars in recent years for priority freight rail corridors that serve their
west coast ports, in an effort to compete with the U.S. West Coast ports and move
more freight by rail.

U.S. private freight rail capital expenditures total more than $10 billion annually,
which is an impressive amount, and represents capital reinvestment of almost twen-
ty percent, making the railroad industry one of the most capital intensive. BNSF
and the Union Pacific Railroad each have annual capital expenditures that are larg-
er than the annual highway expenditures of every state in the country except Flor-
ida, California and Texas. Public policy should recognize that a relatively small pub-
lic investment in freight rail greatly leverages the proportionately larger private
capital investment and yields benefits for not only the supply chain and freight mo-
bility, but also for highway users and energy and emissions reduction goals.
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In the context of surface transportation reauthorization legislation, there is an in-
creasing call for moving more freight off of the Nation’s highways to reduce the car-
bon footprint and fuel intensity of freight movements and, potentially, improve upon
the cost-effectiveness of pavement expansion and maintenance expenditures. There
is a bill pending before the Senate Commerce Committee, which calls for moving
10 percent of gross ton miles off the highway (S. 1036).

It’s estimated that if 10 percent of the freight that currently moves by truck were
diverted to rail, fuel savings would exceed one billion gallons a year. As the Com-
mittee is aware, rail accounts for a fraction of total U.S. greenhouse gas emissions
(2.6 percent, as compared to 21 percent for trucks). To give you an idea of what im-
pact this has, in 2008, BNSF moved 4.7 million containers and trailers, reducing
potential Greenhouse Gas emissions by more than 7 million metric tons. Industry-
wide, rail moved 11.5 million containers and trailers, reducing potential Greenhouse
Gas emissions by more than 17.2 million metric tons. The congestion benefits are
substantial, as well. One BNSF intermodal train removes more than 280 long-haul
trucks from the highways.

I believe S. 1036 is a good bill. It is certainly the first surface transportation reau-
thorization bill introduced in Congress that integrates national energy and environ-
mental goals in a truly multimodal way. It represents the thinking of many I have
spoken to in Congress who believe that freight rail can play a larger role in trans-
portation congestion and emissions solutions. If Congress acts on the principles out-
lined in the bill, it will succeed in making freight a more important consideration
in Federal transportation policy and freight networks more robust and seamless.

This will be good for rural America. Expanding the freight rail network in this
country will take pressure off the highway networks, mitigating the impact of heavy
long-haul trucks on rural state transportation budgets. Shifting more freight to rail
in an environment of increasing freight volumes may not reduce truck traffic, but
it will certainly mean that the impact of the growth rate will be reduced. In addi-
tion, in states like South Dakota where the agriculture freight rail network is an
important part of the state’s economy, strengthening the overall network to handle
growing highway freight will mean a stronger Ag supply chain. Like all network
businesses, capacity for all customers is only as large as the network’s chokepoints.

T've been asked specifically what it will take to move more freight off the highway
and onto rail. The key is what I call “mode optimization”—which is where trucks
and trains divide up the Nation’s freight in the way that best optimizes the
strengths of each mode and results in the best cost, fuel and carbon efficient out-
come. If public policy is geared effectively toward mode optimization, I believe that
the transportation marketplace will respond and more highway freight would mi-
grate to the rails. It’s all about price-per-ton, and the greatest market opportunity
lies in the 500 to 1,000 mile segments. Currently, however, public policy incents
freight to the highway—primarily through subsidies to the largest of trucks—and
under-leveraging the substantial private investment in freight rail for the benefit
of the public. I will address this shortly.

To achieve mode optimization, it’s important to understand how much of the sup-
ply chain could migrate from truck to train. The supply chain is made up of the
movement of more than 4 trillion ton miles of freight annually. When you eliminate
from the calculation heavy haul freight that generally only goes by train (such as
grain and coal) and freight in short-haul, less-than-500 mile all-truck distribution
markets, there are about 2 trillion ton miles of freight of all kinds that could go
on either a truck or a train. Trucks have about 65 percent of the current market;
trains have 35 percent.

There is no doubt in my mind that this market share has its origins in the com-
petitive advantage the largest trucks experience because they don’t pay the full di-
rect and indirect costs of their use of the highways. I want to qualify these remarks
with the fact that BNSF supports the trucking industry. Our top customers are
truckers, and over the years, we have developed strong partnerships that have im-
proved service and allow much more intermodal freight to move via rail.

Nevertheless, it is a fact that according to the May 2000 Addendum to the 1997
Federal Highway Cost Allocation Study Final Report, FHWA estimates that com-
bination trucks on average, pay 80 percent of their Federal highway cost responsi-
bility through user fees, and the heaviest combinations, those over 80,000 pounds,
pay only half of their cost responsibility. This modal subsidy distorts the freight eco-
nomics where trucks and trains compete. Typically, railroads are better suited for
long-lengths of haul, due to our advantages such as fuel economy and the fact that
our core lines are less congested than major interstates. I believe any of the Class
I railroads will tell you that subsidies for motor carriers increases the minimum
length of haul where we can be competitive and that without the subsidy, the rail-
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roads’ market share of over the road traffic would probably be higher than it is right
now.

Eliminating a subsidy is always difficult. But it’s equally important not to make
it worse. Some in the trucking industry are calling for heavier trucks as a way to
increase their productivity. If Congress changes the truck weight policy, those
trucks must pay not only the cost of their additional weight, but also make up the
subsidy they receive at current weights. The question of truck weights and subsidies
will no doubt come up in the context of the surface transportation reauthorization,
especially if Congress considers an increase in the gas tax, and as General Funds
are directed to the Highway Trust Fund. Dwindling revenues from the gas tax has
required the use of General Funds for transportation funding, which means that the
subsidy that other transportation users used to provide to the heaviest of trucks is
now being provided by the general taxpayer.

Expanding freight rail capacity is the other significant factor in achieving mode
optimization. Currently, there is no Federal policy aimed at encouraging or
partnering with freight railroads to expand capacity. Capacity became very tight in
the freight rail industry from about 2003 until last year, and we saw some of the
negative consequences of it—even with record capital expansion expenditures during
that period. Railroad capital expenditure has remained relatively high, even in light
of current decreased volumes. Adequate railroad capacity means increased network
velocity and throughput, which allows for more volume and better service. It also
improves market coverage, allowing for more truck-like service between the origins
and destinations that customers want.

The National Policy and Revenue Commission wanted to determine freight rail ca-
pacity in key corridors and project its capacity requirements in the years to come.
In sum, the Class I freight railroads, through capital expenditures based on ex-
pected revenues from the marketplace and through productivity, can achieve almost
all of the needed investment over the next 28 years, but there is a projected short-
fall of almost $40 billion. However, this analysis did not take into account what the
freight railroads will have to do to facilitate increasing levels of passenger service
on their networks, nor the expenditures necessary to comply with the Rail Safety
Improvement Act of 2008 (RSIA).

This legislation mandates that positive train control (PTC) be installed on all rail
main lines used to carry passengers or certain highly hazardous materials by De-
cember 31, 2015. Railroads—private freight and public passenger railroads—are re-
sponsible for nearly all of the almost $10 billion in installation and maintenance
costs for this technology. The Federal Railroad Administrator has found only $700
million in PTC safety benefits, given the existing high level of safety that already
exists in the industry. If the railroads must fully bear the cost of this mandate, it
will certainly come at the expense of capacity expansion and, potentially, other
maintenance or safety technology expenditures.

The National Policy and Revenue Commission also asked what level of investment
would be needed to expand the freight rail market share of the growing freight vol-
umes anticipated in the future—the goal proposed by S. 1036. The Commission
found that to increase freight rail market share by 10 percent, an additional $700
million in annual investment would be necessary. More research is being done on
this question, which will look also at the impact of increasing passenger service on
freight line investments.

What kind of capacity is needed for mode optimization? To succeed, railroads will
need to deliver truck-like frequency, reliability, transit-times and trouble free execu-
tion. Essentially, we need to zero in on key domestic freight lanes between
“megapolitan” markets, much like Canada has done. Significant up-front capacity
investment is needed for railroads to execute and deliver line-capacity in targeted
500-1,500 mile lanes to facilitate expedited, high speed double-stack service on top
of existing bulk, manifest and hosted passenger train network. Part of this invest-
ment will include removal of legacy chokepoints such as Tower 55 in Fort Worth,
the Burlington Bridge in Iowa, and CREATE in Chicago. It will require crown clear-
ing on various tunnels across the network, siding extensions, double tracking, and
high speed cross-overs on targeted lines across the network.

It also will require facility expansion in strategic locations that support density
economics required for frequent reliable service. This includes the development of
new or expanded intermodal facilities in major megapolitan locations, such as one
BNSF is proposing in Kansas City. It will require additional transload facilities to
consolidate carload networks to make it more efficient. Transload facilities allow for
the transfer of bulk or industrial products shipments between truck and rail. Rail
facilities have an economic multiplier for the communities in which they are cited.

However, locating facilities in and around urban areas poses one of the single big-
gest challenges to realizing increased benefits of more freight rail. Transportation
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facilities regularly encounter permitting difficulties in the face of communities’ occa-
sional “Not-In-My-Backyard” responses. Our experience has been to successfully
work closely with the neighborhoods and organizations representing them to imple-
ment state-of-the-art environmental mitigation and to integrate transportation fa-
cilities as organically as possible into an area. However, permitting processes can
be abused in light of citing concerns. Permitting can be improved to remain respon-
sive to community interests while ensuring that project costs and timelines are not
unduly attenuated. In addition, I believe local governments, with the encouragement
of Federal policy if necessary, should be aggressive in developing land use regula-
tions and utilizing community planning to ensure citing of needed transportation fa-
cilities in the future, and that facilities are not encroached upon by incompatible de-
velopment.

On the trucking side of the equation, construction or improvement of an extensive
network of the intermodal connectors that serve these facilities will be required,
along with fuel efficient, high service, dray-networks. In addition, it’s important that
freight distribution be a part of metromobility. Without enough road capacity in
urban areas to distribute freight, the intermodal model is not as effective. Freight
must be planned for, accommodated, and not discriminated against in urban areas.

The timing of the railroad investments needed, and the magnitude, to modally op-
timize 10 percent of the highway freight makes 100 percent private investment too
risky to accomplish without the partnership of the public. Public investment that
leverages focused private investment can bring sufficient capital to the table, accom-
plishing national goals more quickly. One of the key proposals offered by the freight
rail industry is the Investment Tax Credit (ITC), which provides a 25 percent tax
credit for expansion investment in the freight rail network by railroads or their cus-
tomers. This incentive would help worthwhile projects get built sooner, but would
not be enough to cause economically-unjustified projects to go forward. It would help
fund investment, like PTC implementation, for which the benefits are predomi-
nantly public benefits. It’s also significant to note also that each $1 billion of new
rail investment induced by the tax incentive would create 20,000 jobs. As Congress
considers how to leverage the freight railroad’s extensive private investment to
achieve mode optimization, the ITC should be carefully considered.

The use of Public Private Partnerships (PPPs) on freight railroads is an important
tool in achieving a modally optimized freight network. For years, states have
partnered with freight railroads to complete projects that benefit both the railroad
and the public, as Senator Thune knows from personal experience as South Dakota
State Railroad Director. The benefits that the public can realize from freight rail
projects include economic development, reduced vehicular congestion and emissions
at grade crossings, reduced truck traffic and related impacts, and improved com-
muter or intercity passenger rail service. However, there has not been an appre-
ciable Federal role in these PPPs, except for Congressional earmarks. The transpor-
tation spending in the recently-passed American Re-Investment and Recovery Act
(ARRIA) provided states the flexibility to use the General Funds provided under the
Act on freight rail and port projects.

ARRIA also established a grant program at DOT for projects of national signifi-
cance, for which freight rail projects are eligible. A program of this nature, which
is adequately funded and performance-based, can substantially contribute to reduc-
ing chokepoints and expanding freight rail capacity for the benefit of the public.
These efforts point the way to increased use of PPPs, which the long-term reauthor-
ization legislation should build upon.

In sum, the Commission developed a policy roadmap of what an authorization bill
needs to create a balanced, multi-modal transportation system in which “mode opti-
mization” is possible. Below is a high-level overview of what the Commission found
is required of Congress to achieve it, from a freight rail perspective:

e a national transportation vision that encompasses the benefits of multimodal
freight projects for planning, funding and permit approval;

e rational economic regulation that permits freight railroads to continue to invest
sufficiently to meet market share goals;

e leveraging and incentivizing private freight rail expenditures, through a tax
credit which will pull forward expansion spending sooner;

o federal public private partnerships for freight rail projects; and

o freight mobility in metropolitan areas—including freight planning and capacity
in urban areas.

I’d like to make two additional policy points. First, freight railroads will not be
able to achieve the expansion necessary to increase their market share if the eco-
nomic regulatory system is not also in sync with this goal. Railroad regulation must
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allow the industry to achieve the returns necessary to make the investments that
I have outlined in my testimony. Our record of reinvestment is a good one; as reve-
nues have increased, so has investment. Therefore, maintaining freight railroad
profitability is a key part of meeting the policy goals that Congress seeks to achieve
in surface transportation policy.

Second, I'd like to comment on carbon policy. It can incentivize use of freight rail
and freight rail investment. Whether carbon 1s priced, capped, or off-set, there will
be pressure on the supply chain to become more fuel and emissions efficient. How-
ever, Congress specifically will need to consider how to encourage more use of
freight rail to achieve mode optimization to meet environmental goals.

Having said that, my belief is that the most important factor for Congress to con-
sider is the economic calculus of what a carbon policy will do to the economy and
all of our customers. Whatever Congress votes to do, or not to do, freight rail will
be an important part of managing carbon emissions and reducing energy depend-
ence in the future.

If Congress focuses on desired outcomes—lower costs, energy efficiency, environ-
mental mitigation, reduced highway congestion and enhanced global competitive-
ness—public partnerships with privately funded freight railroads will be a more sig-
nificant policy option for optimizing the Nation’s surface transportation network. I
look forward to continuing the dialogue we at BNSF have with you, Senator Thune,
and your colleagues in the Commerce Committee and across Congress as you work
to enact a reauthorization bill that moves America, and its Supply Chain, forward.

I welcome the opportunity to respond to your questions.

Senator THUNE. Thank you, Mr. Rose.

Thank you, all of you, for your comments. And, as I said, your
full statements will be included as a part of the record.

I appreciate many of the suggestions that were made. I guess
what I'd like to start by doing is directing some questions to the
entire panel, and this first one is more of an overall state-of-the-
economy type question. My question has to do with what impact
the current economic downturn has had on shipping and freight
transportation. Larry, from the trucking standpoint, railroads, agri-
culture—how are we looking out there, in terms of freight transpor-
tation and the impact of the economic downturn?

Mr. ANDERSON. Well, I can speak for my own company. And for
the last 5 years, we’ve grown at a rate of about 15 percent a year.
And this year, we will not see any growth. It’s—actually went down
a little bit. But, we’re looking forward—towards the future, and
hoping—we were hoping, for the fourth quarter of this year, to see
an increase, but I'm beginning to think it'll be the first quarter of
next year.

Senator THUNE. Anybody else want to comment on——

Mr. Rose?

Mr. RoOSE. I just—I was going to say, I think, in terms of policy,
it’s a very dangerous time, because, for the first time ever, we're
seeing a reduction of VMT on the highway system, as well as the
railroad system. So, it’s going to create this sense of overcapacity
of these networks, when, in reality, we know that the economics—
markets will return, and, when those happen, of course, gross ton
miles come back to both the highway system and the freight rail-
road network. And so, you could make an argument that now is the
time, more than ever, when you've got the excess capacity; we
ought to be making these capacity expansions on the highway and
the freight rails.

As far as the economic situation, we watch about 30 businesses,
and we really have seen very little direction that says we’re going
to see a second-half recovery. And we would really expect, into late
2010.
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Senator THUNE. Ms. Richardson?

Ms. RICHARDSON. With the worldwide recession that we believe
we're in, were seeing significant decreases in our experts with
every commodity group. On the ethanol front, obviously, since we'’re
driving less, there’s less opportunity of going to that market, so ev-
erything has been down substantially. From corn’s perspective, last
year, in July, we were talking $7 corn, we’re talking—and our
basis, our rail rates, have substantially increased. And we used to
talk 60—30 cents-a-bushel, and we’re over 60 to 70 cents-a-bushel
for us to get to the Pacific Northwest, currently.

Senator THUNE. Jack?

Mr. PARLIAMENT. Well, I'd kind of reiterate Matt’s comments
about improving on the infrastructure now, while we have a chance
to do so. It’s projected out into, oh, 10, 15 years from now, that
freight traffic could nearly double—and so, we need to be able to
keep up with the infrastructure. And that means, on the Class I's
the short lines, and, quite frankly, on the roads and highways, also.
So, infrastructure funding, I think, is probably a key thing for the
surface transportation industry.

Senator THUNE. Good. And most of you don’t see anything, prob-
ably, turning on this until—you said, Mr. Rose, sometime next
year. Larry, maybe last quarter this year, but more likely next
year, projecting out there into the future.

One of the big issues that’s being debated nationally right now,
and certainly being debated in the Congress, is the issue of climate
change. And I'm just wondering—sort of a general question again
for anybody on the panel—about what you see as the economic im-
pacts on your industry of some of the climate change proposals that
are currently being debated in the Congress. And obviously there
isn’t a final bill, at this point, but there is a bill that has passed
the House of Representatives, which I think a lot of people have
reacted to. So, how do you see that playing out? What impact do
you see that having on the freight industry in this country?

Secretary Bergquist?

Mr. BERGQUIST. If I might, Senator. From the department’s per-
spective, we have—sorry—have some concerns with regard to the
climate change legislation

Senator THUNE. There you go.

[Laughter.]

Mr. BERGQUIST.—including what’s in the House bill. Part of that
would require each state to establish targets for reduction of trans-
portation-related greenhouse gases. And primarily, that means that
states will need to do things to increase transit ridership, biking,
walking, and those type of things, to eliminate some of the vehicle
traffic.

In South Dakota, with the rural nature of our state, with the
harsh winters we have, with the significant distances we often
have to travel, there are really practical limits to how much we can
do in order to promote transit and walking and biking. And we’re
concerned that pursuing some of these options unwisely may have
the side effect of having a negative impact on our transportation
investments, taking funds away from what we need to invest in our
system, and diverting them to some of these other purposes.
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So, we, as a department, feel strongly that if such climate legisla-
tion is to pass, either separately or as part of any future reauthor-
ization, it should not result in a rural state, like South Dakota,
being required to take impractical steps to reduce greenhouse gas
emissions that would negatively impact our transportation systems.

Senator THUNE. Anybody else want to take a stab at that?

Larry?

Mr. ANDERSON. I think we, as a company, have, each year for
about the last 4 years, upgraded our equipment. We went, I believe
it was 3 years ago, to putting a particulate trap to catch the emis-
sions. And now, in—the 2010 engines coming out will have SCR on
them, which is urea, that’s going to make the gases less. We're run-
ning our trucks slower, so we don’t burn as much fuel. And all this
is at a substantial cost to us. This new deal, the SCR, is going to
add between $8- and $10,000 per cost per truck. And I think, with
things like that, and we've put APUs on, so we’re not idling our
trucks—these are all things that we’ve done. And now, after put-
ting all these APUs on, now they want to particulate traps on
them; and we have one state, in particular—California—that just
doesn’t care what it costs. I mean—but, theyre used to spending
money out there.

[Laughter.]

Mr. ANDERSON. So, that’s the trucking industry. I think we’re
taking a lot of steps to burn less fuel. We've seen it in our com-
pany. There are—it’s gone down, the consumption. And I think a
lot of trucking companies are doing that.

Senator THUNE. Good.

Jack? Matt?

Mr. ROSE. I guess, from our standpoint, there are some positives
and negatives. The positives are that rail is very fuel efficient,
three to four times more so than trucks. And so, if there is mobile
source carbon cap-and-trade of some sort, we’re going to give more
tralt;ﬁc to the railroad. The downside is, the coal franchise has a big
risk to it.

And, you know, at the end of the day, the railroad will survive
it. It certainly will have a big hole in its boat, but it’s—I think it’s
really much more of what the unintended consequences will be to
the remaining manufacturing sector of our economy. And it’s just—
net-net, the only bill we can look at is the House bill, because
that’s the one we know. But, if we just continue to raise the inher-
ent cost of manufacturing in this society, all that’s going to do is
push this stuff more and more offshore, and provide fewer and
fewer jobs in this country. And, at the end of the day, what nobody
is really talking about is the fact that this is called “global warm-
ing” for a very specific purpose. It’s not “U.S. warming,” it’s “global
warming” that needs to be solved for.

Senator THUNE. Anybody else?

Jack?

Mr. PARLIAMENT. Yes. From my perspective, if we emit more car-
bon, we need to have the technology to make it a payback for us.
There are certain technologies that we implement ourselves that
reduce our idle times, and things like that, and it saves fuel, and
it also eliminates emissions. So, so long as the technology stays up
with whatever restrictions and programs that we, as railroads, and,
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I think, probably even the trucking industry—as long as those—the
technology stays up with what we have to do, then I think it’s an
OK deal. But, you’ve got to be able to pay it back, too, and not just
cost everybody money.

Senator THUNE. Lisa?

Ms. RICHARDSON. Manufacturing and efficiency. In today’s mar-
ket, a producer in South Dakota is very concerned what the cost
of fertilizer is. And most of our fertilizer actually comes from
China. And so, technology has changed our yields. We are still the
most aggressive, efficient producer in the world. Now, what makes
us competitive is getting our product to market, but the manufac-
ture of the imports is all going overseas. So, watching that, and un-
derstanding that, and how that affects our prices, is something
very, very important.

We also think there is opportunity—the green economy, in agri-
culture, with ag offsets. If we get ethanol done right, we think that
there’s opportunity to grow. But, there’s a great misunderstanding,
some uncertainty out there. And we have some real valid concerns
of what this means, long term, for agriculture, too, as we export
significant amounts of every piece of it. It’s the one part in the
world, we—we surpass everyone else out in efficiency, and we want
to continue to do that.

Senator THUNE. Well, I think one of the practical problems we’ll
run into with the push to more fuel-efficient vehicles and many of
the steps that the railroads and trucking industries are taking to
reduce the amount of fuel use and amount of emissions, are all
good things, all things we ought to be doing. But, we do have a rev-
enue source for our infrastructure in this country. It’s based upon
fuel, gallons of fuel used. And so, youre going to have an ever-
shrinking revenue source, which points to some of the long-term
problems that I think Secretary Bergquist has identified, too, and
that we'’re all going to have to be focused on in the next highway
bill. And the current highway bill expires at the end of this Fiscal
Year, which is September 30. My guess is, the current one will be
extended for some time, and that a complete rewriting of the cur-
rent highway bill won’t occur right away. I hope that we get to
work on it, but there are lots of other things, right now, on the con-
gressional agenda that, I think, may push it down the road. But,
when that debate is engaged, it’s going to be a very different de-
bate, I think, for some obvious reasons.

Secretary Bergquist, you mentioned, in your testimony, that
projects that facilitate truck-to-rail transfers at grain elevators and
other locations should be an eligible activity to be funded by direct
grants and broader-formula programs in the next reauthorization,
when we get to it. I think that’s a very good suggestion. I'm inter-
ested in hearing what any of the other panelists think about that
idea as a source of using highway funds, discretionary funds, grant
funds, formula funds, to better facilitate some of these transfers
that occur at loading facilities.

Mr. PARLIAMENT. The railroads and the companies that ship on
railroads have looked at many of the different transload operations,
and most transloading-type operations seem to do very, very well,
from our own company perspective. That’s been a major part of our
business.



41

So, taking the—using the trucks for the short haul, bringing it
on to rail, and then getting the long haul out of it just is, quite
frankly, sort of a no-brainer, and it makes a lot of sense. And if
we use some infrastructure funding to accomplish—to help accom-
plish that, I think that’s a good thing.

Ms. RICHARDSON. Senator, South Dakota is one of the few states
in the Nation that doesn’t have a container loadout facility, and—
we don’t have substantial amounts of people, and so, taking a look
at how many containers come in—from our perspective, a lot of
those containers go back empty, and we think that’s a great oppor-
tunity to put distillers grain in those containers. And if there is an
opportunity to put infrastructure with the container loadout facil-
ity, which would help the entire manufacturing industry, as well
as our industry, I think that’s a great opportunity.

On our front, there has been significant increases in our unit
train loadouts—105; and most of our ethanol plants now are hook-
ing up and using unit trades at 95, as well. But, a container
loadout facility is something that is critically needed here.

Senator THUNE. Mr. Rose?

Mr. ROSE. Senator, this has always been a very emotional issue
with, specifically, our friends in the highway area, and the truck-
ers, to some degree. You have to look at it in different stages. Cer-
tainly, with the Highway Trust Fund having to be bailed out every
12 to 18 months, %7 to $10 billion, we know that that money is
coming from general funds. If we were collecting enough dollars for
the trust fund, we wouldn’t have to be bailing it out. So, I think,
kind of, all rules are off when that happens, and we do believe
that, as long as there are general funds coming into the Highway
Trust Fund, that there ought to be flexibility for expenditures on
more than just concrete highway projects.

When the stimulus money came out, there was an important
question, and in this last stimulus bill, flexibility was allowed. We
have a lot of states that have decided, “You know, I can make some
modest rail-truck loadout investments, rail-truck investments, rail
intermodal investments, connectors, things like, and net-net.” It’s
better for our state. And we applaud that flexibility very much.

Senator THUNE. All right, great.

Secretary Bergquist, you mentioned in your testimony, coming
back to the reauthorization of the highway bill, a concern over plac-
ing new restrictions on the use of Federal funding, mentioning that
you'd like to see the processes streamlined so that you can deliver
projects more efficiently. And I guess I'd like to, if you can, drill
down a little bit on that, and maybe give some specific examples
of how the highway program could be streamlined.

Mr. BERGQUIST. Certainly, Senator. And my reference to the
processes in my written testimony really refers to everything in-
volved in delivering a project from concept to construction. And I’ll
give you one example of what I’'m talking about—the processes that
are involved, and that we go through as a department, in the
project delivery phase for environmental and historical review and
consultation. This is, right now, a very open-ended process with
virtually no deadlines on completion of the process. And, as such,
it can tend to drag out for an extended period of time. It greatly
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slows project delivery, and is often the cause of delay in completion
of a project.

And I'm certainly, Senator, not suggesting to you today that we
should delete any of the substance that goes into those processes;
rather—I do believe that, by streamlining the processes and put-
ting in some deadlines, and bringing some definition to the proc-
esses, we can greatly improve the efficiency of delivering our
projects. And certainly, we would hate to see any additional regula-
tion or processes that would go in place that would continue to slow
that project delivery process and our ability to deliver a program.

Senator THUNE. Have you seen any stimulus monies that have
come into South Dakota that haven’t been able to be programmed
because of some of these delays that you've talked about—getting
permitting and such.

Mr. BERGQUIST. Actually not, Senator. And this is why. The stim-
ulus funds that we did receive were directed toward projects that
were, by definition, shovel-ready. So, those shovel-ready projects
have already completed this process, and they’re ready to go. So,
it has not impacted any of the stimulus projects.

Senator THUNE. Has most of the stimulus money that’s come into
South Dakota that’s gone into infrastructure been used as if they
were formula funds? How are you guys using stimulus dollars?

Mr. BERGQUIST. Our highway stimulus funds, we used to supple-
ment our formula funds

Senator THUNE. Formula money, OK.

Mr. BERGQUIST.—and do additional preservation-type work on
our system.

Senator THUNE. OK.

Mr. Rose, there’s a Department of Transportation forecast from
2008, entitled “Freight Facts and Figures,” that projects that the
tonnage carried by U.S. freight railroads is going to double between
2002 and 2035. And, as you mentioned, currently all the invest-
ment in freight rail infrastructure comes from private sources. My
question is, how is your industry going to meet the challenge of
doubling the amount of freight that it carries? And assuming that
that projected growth occurs, how will the industry ensure that the
needs of agricultural shippers are not overlooked?

Mr. ROSE. So, in the Commission study, we took those four
paths, and it’s really all about population growth going from 200
million people in this country to 300 to 350 by the year 2035. Popu-
lation growth begets people buying things. People buying things be-
gets transportation requirements. We did a study that talked about
current level of capital we currently spend in this business, again,
about $10 billion annually and looked at how much more capital
we need to spend. We’'ll need to spend about $150 billion over the
next 30 years, and, of that, the railroads, left to their projected in-
vestment ability, would spend about $100 billion, so we have a
shortfall of about $48 to $50 billion. We have proposed a series of
things to bridge that funding gap. An investment tax credit would
help a lot. Also, so would more public-private partnerships.

But, you know, the basic model of railroads in this country today
is very different than the highway model, which is a very publicly
driven model. Ours is all about private industries creating enough
profitability to reinvest. And, it hasn’t been a perfect system, Sen-
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ator, as you know. But, since Staggers, there has been a long-term
sorting out, if you will. And again, it hasn’t been perfect. And, as
Ms. Richardson said earlier, you know, one of the desires is to have
more rail competition.

But I don’t have to remind you, there was more rail competition
in the past; it was called the Rock Island Railroad in this state. It
went bankrupt. And so, when we think about the level of invest-
ment that the railroads are going to have to make, part of it is,
we’'ve got to make sure that the railroads’ profitability stays at a
certain level to make those reinvestments.

And so, your next question should be, “Well, are the railroads
making too much?” And when you look at railroad profitability as
a percent of the S&P 500, we've never been above the median. If
railroads were to become less profitable, this question of do you
want to see a significant change in the way that we fund railroads?
You could make a case for that. I personally think that it would
be a bad track to go down. You asked earlier, your question about
the Federal program today. We have 108 different Federal pro-
grams under the Federal highway bill. I would make an argument
that there are a lot of inefficiencies in that, in terms of how funds
are distributed.

Railroads are very much free-market capitalists. And when you
look at the investments that have been made in South Dakota,
which are substantial and market-based and how those will trans-
late into global marketing opportunities for South Dakota shippers,
you know, it is clear that market-based principles have worked well
here and across the freight railroad network.

So, we think that about two-thirds of the investments that’s
going to need to be made will come through the normal “make
money, spend money back on the railroad; make more money,
spend more money back on the railroad,” and then that there’s
about a third of it that we are going to need help with. And if we
don’t, you know, what will happen is, you'll need to fund more
money to the highway system, because the freight—will continue to
grow in this country, and we can’t get faked out by this recession
that we’re in, seeing the VMT fall. I guarantee you, in 3 or 4 or
5 years, we're going to be right back to the same sorts of concerns
that people have expressed about needing more capacity on the
railroads and the highways.

Senator THUNE. On that point, Ms. Richardson, have you ever,
sort of, quantified or been able to figure out, when you talk about
some of the inefficiencies and what that costs South Dakota agri-
cultural shippers on an annual basis?

Ms. RICHARDSON. Well, currently, a recent study by the STB says
that over 44 percent of all rail freight, by tonnage, is—44 percent
is captive shippers. We’re down to four railroads in this country.
And I looked at the tariffs recently, and 7 years ago a bushel of
corn cost us 62 cents to get to the Pacific Northwest. That is why
we built our ethanol industry. We decided to develop our markets
here at home. Well, remember, we still—now we need to get our
ethanol to California or New York. And our basis, the cost of get-
ting our product to market, has increased significantly. We’ve seen
no increase in rail capacity across this country. We call it the 300-
bushel-per-acre. Senator, we’re going to be there in 15 years. We
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used to talk about 60, 70-bushels-per-acre. And South Dakota is
not going to use this product; it’s going to go around the world as
India, China, and the rest of the world gets hungrier. The impor-
tance of agriculture to get to our—to those markets is critically im-
portant. And so if there is any opportunity to put competition, rail
infrastructure—but we’re down to 4 railroads.

Senator THUNE. But, some of the ideas under consideration, I
think, would involve more dialogue between shippers and railroads
so they at least would have a way of resolving some of these prob-
lems without having to try to bring a case to the Surface Transpor-
tation Board in Washington, which, as you mentioned, is very ex-
pensive, very time consuming.

In your view, is there currently a viable avenue for shippers to
bring their concerns first to the railroads and attempt to find a res-
olution before having to go to the STB? Would mediation, for exam-
ple, be a good first step? And I'd be——

Ms. RICHARDSON. We——

Senator THUNE.—interested in Mr. Rose’s comment on that, too.

Ms. RICHARDSON. We need some steps in the process. Currently,
even though agriculture is substantial, we're considered medium
shippers; we’re not large shippers. And, to my understanding, no
rail rate case has happened since 1982. And so, the process of
bringing it in—and mediation would be a great example—but some
mechanism that isn’t so timely and so costly that there would be
opportunity for shippers, through the whole entity, to get in-
volved—would be something we’d be very, very open to.

Senator THUNE. Mr. Rose, a comment on that?

Mr. ROSE. So, I'd like to clean up a couple of things. One is,
there’s not four Class I railroads, there are seven in the United
States. There are 500 short-line railroads and Class II railroads.

Point two is that if you look at the big-game-changer in cost be-
tween the dates Ms. Richardson noted and where we are today, it’s
really all about fuel. And anybody who looks at our rail costs, ad-
justed for inflation, would actually see decreases.

There has been tremendous capacity actually reduced from the
system. But, again, it’s through the bankruptcies and the—and the
only reason a railroad would ever go bankrupt is because the rail-
road wasn’t making enough to return its cost of capital.

So, in terms of the rate process, another one that Ms. Richardson
mentioned was the Basin Electric case. Clearly, not a small ship-
per. It did take 5 years. And there’s no doubt that they probably
did spend $6 or $7 million. But, the outcome in that case was a
$300-million decision. I would tell you that that’s not a—that’s not
a type of case that you would want to send to an arbitrator that
doesn’t understand anything about the railroad industry or medi-
ation.

So, you know, what we’ve said, Senator, all along is that this reg-
ulatory regime that we’re in, it’s not perfect, and that’s why we
have tried some new things, such as in Montana, where we’ve come
forth with an arbitration process for grain rates.

Senator THUNE. Could you describe, a little bit, how that works?

Mr. ROSE. So, it’s not through the STB. And, of course, that’s
point number one. It allows the producers to actually select a—
along with the railroad, from a pool of arbitrators. We’ve done this
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for years through the NGFA, in terms of equipment and service,
things like that. And we’re testing it. We're seeing what works.

You know, we don’t at all believe that the current system works
for all shippers. And we know that, at the end of the day, if people
don’t have access to the process, that’s where people get frustrated.
And then they end up calling their Congressman or their Senator.
And so, we do believe that there needs to be reform. We think that
there has also already been a lot of reform at the STB with the
new small-shipment rates cases. And there have been a number of
those cases that have been started in that process. And, so far, sev-
eral of them been—have then been settled through mediation.

So, we don’t—we know that there’s frustration with the smaller
shipper. We think, for the larger shipper, when you—when you’re
talking hundreds of millions of dollars, we do believe that we ought
to have people that live and breathe railroad regulatory policy over-
seeing those cases.

Senator THUNE. Go ahead, Ms. Richardson.

Ms. RICHARDSON. I do agree that there are seven railroads, Matt.
And I appreciate that. But, 90 percent of everything runs on four
railroads. In South Dakota, 80 percent of our corn is on your rail-
road. And I appreciate all of this, and I agree, the fuel has in-
creased, but I think, per carload, there’s a $600 fuel surcharge that
has remained, regardless of what the price of fuel is doing cur-
rently. And so, the process of how to bring that rate case, what we
do with it—there currently is a process in place, and it’s something
we would be open to. Would you?

Mr. ROSE. Yes, you know, Senator, facts are stubborn things. Our
fuel surcharges change with the price of fuel. So, I can provide you
with that detail. It’s just not—it’s just not the case.

Senator THUNE. Well, let me ask you this, because the Montana
arbitration program that you're doing, it sounds like that’s some-
thing that the railroad has sort of done on its own volition. And
I'm wondering what your thoughts would be about establishing
some sort of an arbitration process within the STB that would be,
at the national level? And maybe, Ms. Richardson, what you would
think about that, as well—to provide some recourse, short of the
millions of dollars that are necessary to go into this big, protracted
standalone railroad model that you have to construct to take a case
to the STB.

Mr. ROSE. I would just say that the industry doesn’t have agree-
ment on this yet, and theyre going to look to how the BNSF model
is going. We continue to have dialogue with his and your staff, and
it has been a very rich dialogue. I think you can appreciate that
Senator Rockefeller had a re-reg bill for the past 24 years, and,
when he became Chairman, he called us all in and said that he
wanted to move this legislation to change the railroad regulatory
system. And we've met with staff a number of times, and it’s been
a very thoughtful dialogue. And, you know, while it sounds so sim-
ple, “Just change this or change access here or change bottleneck
rates here,” what I think everybody who is involved in the situation
has grown to appreciate is the issue of the law of unintended con-
sequences. And certainly, people in the State of South Dakota
might say, “Well, let’s just have—let’s just put another Class I rail-
road in here,” and yet, I tell you—I would tell you that shippers
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who have seen this would be very hesitant to go down that path,
because, at the end of the day, maybe two railroads can’t make
enough to make those reinvestments. At BNSF we’ve had tremen-
dous capital programs for our agricultural shippers. We've bought
more ag cars in the last decade than any other Class I railroad.
We've created tremendous efficiencies through the shuttle network.
We have the ability to handle more agricultural products out of
this State than we’ve ever had, the capital we're spending to make
sure that we have a vibrant and healthy railroad network. And so,
the process balancing is where all the time is being spent. And if
arbitration is a piece of that, then you’ll see that go forward. If it’s
not, then obviously we’ll find something else.

But, you know, we don’t—I don’t sit here before you today and
say that this thing’s perfect. But, I would also say, look at other
industries that have gone through deregulation. The railroad in-
dustry is a shining star of this category. You're not putting bailout
money into the U.S. railroad industry, and yet, the quality of the
physical plant today, versus what it was in 1980, is magnificent.
You look at the capital investment that we’re making, of $10 billion
a day—a year—that replenishes this, verse other industries, like
the automobile industry, like the airline industry, like the steel in-
dustry; and again, while it’s not perfect, it’s worked very, very well.

Senator THUNE. Ms. Richardson, in the Montana example that
Mr. Rose refers to, are you familiar with that and how that’s
worked with shipper groups?

Ms. RICHARDSON. I have one question. How many railroads go
through Montana? How many Class I’s?

Mr. ROSE. Just one.

Ms. RICHARDSON. Just one. I am not familiar with that specific
issue. We've had several shippers call us when we found out we
were doing a hearing on this, and the interesting part of this is,
we always say we're a landlocked state, we don’t have access to the
river market with one Class I railroad, who carries our product and
carries it very well. But, the opportunity of bringing a rate case—
bringing a concern—the entire—whether it be a wheat shipper, a
sunflower shipper, an ethanol shipper, the process is very long and
very expensive. And so, we would be open to taking a look at that.
It hasn’t happened here in South Dakota, to my understanding, but
it’s something we would look at.

Senator THUNE. Well, we ought to get the rest of you guys in this
discussion, right?

[Laughter.]

Senator THUNE. What happened to the highways guys over here?

I do have a question for Mr. Parliament. And I don’t know if you
have anything you want to add to the discussion on rates and serv-
ice. But, I do want to discuss the issue that you raised with regard
to hours of service.

Mr. PARLIAMENT. Right.

Senator THUNE.My understanding is, from what you said, you do
have some application in at the FRA for a waiver for Class II's and
Class IIT’s and short-line railroads. Has there been any action on
that? What would be the distinction between fatigue experienced at
a Class II or Class III short-line railroad, versus a Class I railroad?
I mean, why would that issue be any different
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Mr. PARLIAMENT. Yes.

Senator THUNE.—between Classes?

Mr. PARLIAMENT. Well, first of all, there is a—the American
Short Line Association has applied for a waiver for the small Class
IT and Class III railroads. The reason that the so-called new hours-
of-service model, or law, doesn’t really apply to most short lines is
the fact that we—most short lines do operate on a schedule-type
basis. When a crew works 6 days in a row, that’s a lifestyle choice,
not necessarily a demand. And so, the Short Line Association has
applied for this waiver. There are some restrictions within the
waiver, that, if it’s granted, short lines will have to adhere to the
study, which, quite frankly, in my opinion, has a lot of extra bag-
gage with it. It seems like a kind of a one-size-fits-all type of legis-
lation that was put in, and it, quite frankly, isn’t working on the
actual crew fatigue.

The difference between a short-line and a Class I or, for that
matter, any railroad that is running a 24/7 operation, that’s when
you run into the fatigue issues. It tried to—tried to legislate, “OK,
if that’s—fatigue is an issue, let’s restrict how many days or how
many hours they can work.” Well, all that has done is affected the
paychecks. They don’t get as many hours, they have longer rest pe-
riods. So, now freight is being delayed, and we'’re seeing delays like
that all over, on the Class I's and on the short lines, too, because
that they don’t have the rested crews. The crews are available to
work, they’re just not rested, because they have to have a longer
rest period. And so, just throwing more crews out there really isn’t
the idea, either; that doesn’t solve the problem, either. They work
less hours, and it’s not really a good, quality job in that regards.

So, there is—there are some things that can be done on crew fa-
tigue. I think Matt would agree that crew fatigue occurs when you
have a crew that’s expecting to go to work, is not called at a—you
know, when he’s expected to go to work; so he gets his rest, he
takes his, you know, nap or his—power naps or gets his full rest,
then doesn’t get called to work. Twenty-four hours later, he finally
gets called, and it’s unexpected.

The other—flip side of that is that they work over and over and
over, just right at—what we call “on their rest,” every 8 to 10
hours. That does buildup fatigue.

So—but, there are ways around that, and I'm just saying that
you’ve got to have 10 hours off, or, if they work 7 days in a row—
many times, that’s a lifestyle choice, that they have to have 3 days
off. Well, that affects the railroad’s ability to move the freight and
to keep everything reliable to the shippers.

Senator THUNE. Do you know, does the FRA have a timeframe
in which they’re going to make a decision about this?

Mr. PARLIAMENT. They haven’t given the timeframe. They say
they’re sympathetic to our needs. I guess we’ll see where that goes.
I'm hopeful that they act soon, but we haven’t heard anything out
of the—of them, that they are going to act soon, either. So, as it
is right now, we’re—as of July 16th is when the new law went into
effect, and we’re all struggling with it. The smallest short lines and
the largest Class I's are struggling with it right now.

Senator THUNE. Yes.
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Mr. ROSE. Senator, I would just say, again, I think it’s difficult
for any Member of Congress to get it right when we’re talking
about something that has been collectively bargained for 100 years
and has the oversight of the FRA. These are very complicated crew
rest/fatigue cycles.

Another part that was in that bill was positive train control.
That is something that I think you ought to pay a lot of attention
to. It was the law—the safety bill was enacted out of the horrific
commuter accident in Southern California; 26 people died. Very dif-
ficult crash. So, the law was passed to require PTC on the entire
Class I railroad industry by the year 2015.

The FRA, the regulator, has done a cost-benefit analysis. They
have forecasted $10 billion worth of cost to implement PTC, and a
$700-million safety benefit. And so, what everybody ought to be
asking is: How about this $9.3-billion investment that has zero cost
benefit? And there could be a lot of unintended consequences. Quite
frankly, it has potential to have unintended consequences for our
agricultural shippers, because of the commodities that are hauled—
specifically, the fertilizers; specifically, the ammonias that are clas-
sified as a TIH/PIH and the cost that those commodities will en-
gender on the railroad for installing PTC. I would urge you to just
read the government’s own report, the headline of this cost-benefit
analysis, and just ask the question: What is the unintended con-
sequence of requiring the railroads to spend $10 billion without a
commensurate benefit, here? Will it impact the amount of rail or
ties or ballots that’s put into the railroad system, chasing ineffi-
cient capital dollars because of a new law that’s been passed?

Senator THUNE. Is there a rationale, if that happens, for having
a carve-out for Class II’s and III’s?

Mr. Rose. Well, on the PTC piece, there was a carve-out, and,
again, the reason there was a carve-out, because the FRA did a
cost-benefit analysis and figured out that if the FDAF of II's and
III’'s were—have to make this level of capital investment, they’d go
out of business.

Senator THUNE. Yes.

Mr. ROSE. And that’s really all we're asking, is that, with every
regulation, there ought to be—it ought to be supported with a rea-
sonable cost-benefit analysis. And in the case of PTC, the answer
was no, as it appears to be implemented now.

In terms of fatigue, it’s really a mixed bag. I would tell you that,
you know, again, putting this thing into the legislative hopper was
really the first mistake. It should have been driven back to the
FRA and said, you know, “You guys tell us how you’re going to fix
this, as the regulator, the safety regulator.”

Senator THUNE. Mr. Anderson, moving over to trucking for just
a minute, you proposed six different options for changes to Federal
laws that govern truck size and weight. And I would just be inter-
ested in knowing, based on your experience in running a trucking
company in South Dakota, which of those options would be the
most useful for truckers here in South Dakota, in our state.

Mr. ANDERSON. Well, for us, as a—our company, personally, it
would make no difference. But, I think, for the people that run
LCVs, to have some uniformity so that they could go—especially in
the West, where there’s very little population—they can move
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freight more efficiently by using these, and have less trucks on the
road. I think that’s the huge benefit that the ATA sees on that.
And much more information than that, I would have to get that
and send it to you, Senator.

Senator THUNE. Good.

Senator THUNE. Mr. Bergquist, is there anything in terms of
trends in transportation in South Dakota that you'd like to call to
our attention? Have you seen anything, in terms of, you know, traf-
fic that deviates from things that we’ve seen historically?

Mr. BERGQUIST. I have probably three things that I'd comment
on, Senator. One, in terms of traffic, we've been fortunate—and
we’ve heard some testimony throughout the morning about the de-
creases in VMT that we’ve seen across the country—we’ve been for-
tunate, in South——

Senator THUNE. You said “fewer decreases”?

Mr. BERGQUIST. There have been decreases——

Senator THUNE. There has been, OK.

Mr. BERGQUIST.—nationwide. In South Dakota, we have not seen
nearly——

Senator THUNE. OK.

Mr. BERGQUIST.—the degree of decrease that many other parts
of the country have seen.

Let me note a couple of other trends on South Dakota highways.
One is in the area of safety; we've made tremendous strides in
highway safety over the last couple of years in South Dakota. As
an example, we've reduced highway fatalities in South Dakota by
36 percent over the last 2 years. We had 191 fatalities in 2006, and
that was down to 121 in 2008. So, I think we’ve made great——

Senator THUNE. Do you have anything in particular you attribute
that to?

Mr. BERGQUIST. I would attribute it primarily to education and
behavioral changes. I think you’re seeing fewer drinking drivers
and those types of things. Obviously, we like to think that we are
constructing safer highways and improving the safety of our high-
ways, from a physical standpoint. But, I'd have to admit that I be-
lieve the biggest chunk of that is a result of behavioral changes
that come through education.

The final trend I guess I'd identify for you, Senator, is with the
limited resources that we have available, both on a state and a
Federal level, we're really focused on what we refer to as “preserva-
tion mode.” We're trying to just preserve the condition of, and pre-
serve our existing investment in our system.

The downside to that is, during a period of difficult economic
times, that puts us in a very difficult spot of being unable to re-
spond, in terms of additions and expansions or enhancements to
our system to support any economic development, or to respond to
economic development in the state. So, while we'’re trying to take
care of what we’ve got, we’re woefully short, I would say, in meet-
ing growth needs within the state.

Senator THUNE. And the next highway bill, my guess is, is going
to be, as is usually the case, a huge fight between large states and
small states, donor states and donee states. And, as we mentioned
earlier, it’s sort of a shrinking pot of money, which is now being
subsidized by general-fund revenues, when the Highway Trust
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Fund comes up short, which is going to create some really, really
interesting challenges, in terms of funding. And maybe it’s not fair
to ask this question of you, but, do you have any thoughts about
how we would go about coming up with new ways, perhaps innova-
tive ways, of funding infrastructure in this country?

Right now, we rely on the gas tax, obviously. South Dakota has
a 22-cent tax. And you couple that with the Federal tax, and that’s
how we put together the highway program here in South Dakota.
But, as we look at this reauthorization, how can we keep up with
that backlog of demand, with the shrinking amount of revenue
coming into the trust fund?

Mr. BERGQUIST. Sure. And one part of the answer to that ques-
tion, you indicated in your opening statement, when you welcomed
comments on your Build America Bonds program. I think that’s an
example of one innovative approach to increasing our investment
in our system. And we appreciate your leadership in bringing that
forward.

We're strong supporters of the Build America Bonds program, a
$50-billion increase in transportation funding across the country.
We see that as a balanced bill that provides states a lot of flexi-
bility. It’s balanced, from the standpoint that every state benefits
from it, at least 1 percent going to every state. It’s multimodal,
gives states a lot of flexibility in using those funds to address
needs, whether for highways, bridges, transit, rail, ports, or any of
those things. And one of the things we also like about it as, a small
state, is that there is no minimum project size, and that enhances
state flexibility.

You know, South Dakota doesn’t do the mega projects that many
other states, and more urban states, do. So, with no minimum
project size, that helps us out a lot in South Dakota.

There are other mechanisms that are being discussed currently
to enhance funding into the Highway Trust Fund. Crediting the
trust fund back with the interest that it hasn’t received since 1999,
crediting the trust fund back with the emergency appropriations
that were taken out of the Highway Trust Fund over the last 20
years or so, those are some additional options for increasing the
amount of funding that we have available for infrastructure in this
country.

You know, we believe that the highway program is vitally impor-
tant. We've heard, today, some of the benefits, to the country, of
our highway program. Obviously, it certainly warrants and de-
serves an increased level of investment as we go forward.

Senator THUNE. All right. We need to wrap up, here, in a minute,
and I want to ask one final question. Before I do that, I'm curious
in knowing more about the amount of freight that moves across
South Dakota. Obviously, agriculture is a big part of that. But,
what have carloads done? Given the fact that we’re sort of in an
economic downturn, I'm sure it has impacted shipping, as we've al-
ready mentioned—but, just say, over a 10-year period, what have
been the trends? Is it flat? What are you seeing, in terms of just
the amount of freight moving? And that may have a lot to do with
the corn harvests from year to year, too, or how many acres we're
putting into corn. But, what do you see, in terms of tonnage?
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Mr. ROSE. So, if you go back to 1996—big, big year for ag—you
know, our tonnage has really grown every year out of this state,
probably 3 to 5 percent gross ton miles units—we’ve seen some dips
with harvests—all the way up to 2007, when we started seeing the
freight recession, 2007. From 2006 being the full year through
2009, we’re down probably 25 percent.

Senator THUNE. Jack?

Mr. PARLIAMENT. Our levels were increasing—slowly increasing
through the 1980s and 1990s, mostly grain. Then, in the 2000s,
things changed on our line. And that was basically the ethanol in-
dustry. Planning an ethanol plant changed the demographics a lit-
tle bit. We shipped a lot less corn, but a lot more ethanol and DDG.
But, so that shot up the carloads. And then, as we started to im-
prove the track, we landed other shippers. Having additional access
to other Class I railroads, now, in Sioux City, that landed a third
shipper. So, over the last 3 years, the nonaggregate side of our
business, which is about 35 percent of the business, has increased.
And for this year, I expect it to be level. And I think that’s OK,
in the—this recession.

The aggregate side of things, we’ve had some up-and-down years.
This year is really looking to be close to level. And that’s about 65
percent of the business. So, we're—overall, for the year, we’re hop-
ing to be level at the end of June, and we were just under June
numbers from last year.

Senator THUNE. And do you hand off to anybody besides BNSF?

Mr. PARLIAMENT. Yes. Yes. We have access to two other Class I's.

Senator THUNE. OK.

Ms. RICHARDSON. In South Dakota?

Mr. PARLIAMENT. Out of South Dakota, into Iowa, yes. So, we do
that in Sioux City, to the Canadian National and the Union Pacific
in Sioux City.

Senator THUNE. How many short lines does BN interface with?

Mr. ROSE. Probably 100.

Senator THUNE. And you said there are 105 short lines?

Mr. ROSE. 500.

Senator THUNE. Oh, I'm sorry. 500, 500, OK.

Mr. ROSE. Seven Class I's, 500 other

Senator THUNE. 500, OK. Yes.

And the biggest thing, in terms of short lines, is this tax credit,
getting that extended.

Mr. ROSE. Right.

Mr. PARLIAMENT. Definitely. It has done a lot of good for a lot
of the railroads that didn’t have any other way to funding—into
funding. The RIF loans, they've done well for some of the larger
short lines, but for years that was pretty tough to get into the loan
system. You could just

Senator THUNE. Yes.

Mr. PARLIAMENT. The red tape involved. We have been fortunate
here in South Dakota with the Rail Trust Fund, that Darin’s well
aware of, where the shippers were able to invest back into the line
themselves, too. So, that’s been a big help to us, as well.

Senator THUNE. Well, let me just, in closing, say there’s no ques-
tion this is a hugely important issue to South Dakota. I mean, not
only is it getting people across our state and, you know, the travel
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industry, which is a big impact on our economy, but freight trans-
portation, because we’re an ag-based economy—and hopefully that
will continue to grow, and if we see the biofuels industry continue
to develop—these are issues that we just have to keep, I think, a
very intense focus on.

And I appreciate all of your suggestions, your thoughts, and your
interaction, this morning. And I guess I just want to ask one final
question and it may be hard to think about this and in a short
amount of time, to give me an answer, but, from your perspective,
what would be the one thing that Congress could or should do that
would improve the freight transportation industry in this country.
I'm interested, more specifically, in South Dakota. Some of you
have footprints all across the country. But, if there’s one example,
one thing that the Congress ought to be doing right now that would
improve—and I’'m sure Secretary Bergquist would say “reauthorize
the Federal highway bill, and do it in a way that increases South
Dakota’s share,” but—so, maybe that’s an intuitively obvious an-
swer, there.

[Laughter.]

Senator THUNE. But—and I said, in fairness, I know it’s hard to
narrow your answer down, because we've thrown a lot of topics
around this morning. But, if you could, try and perhaps give a little
bit of focus. What’s the most important thing that Congress should
be focused on?

I'll let anybody who wants to—and if you——

Mr. BERGQUIST. I don’t know that I can——

Senator THUNE.—refrain from answering——

Mr. BERGQUIST.—respond any further——

Senator THUNE.—that’s OK.

Mr. BERGQUIST.—on the answer you gave for me, Senator.

[Laughter.]

Mr. ANDERSON. I guess, for the State of South Dakota, I would
reiterate, the amount of money they spent on highways that the
trucking industry cannot utilize to their ability, they need to get
that perspective taken care of so we can use these highways. I
mean, why spend all the money if you’re not going to use them to
the best of their ability?

Mr. PARLIAMENT. Well, I think I'd touch on the hours-of-service
deal. That’s

Senator THUNE. Is that a bigger deal to you than getting the tax
credit extended?

Mr. PARLIAMENT. You know, Mr. Thune, I think it’s—they’re
equals. And that’s why I wanted to touch on both topics

Senator THUNE. OK.

Mr. PARLIAMENT.—today. They’re both high priorities. The tax
credit has been a high priority within the short-line industry. But,
this hours-of-service deal is really starting to handcuff, not just the
Class IT’s and IIT’s, it’s handcuffing the Class I's, as well, right
now, and there needs to be some sort of a fix that Congress is going
to have to do.

Unfortunately, Congress put the law in without a lot of consult
with the FRA, and the FRA’s going to have to deal with the law.
So, that needs a—it needs some sort of a patch to it, I believe.

Senator THUNE. Good.
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Lisa?

Ms. RICHARDSON. Thank you, this morning, for your time, Sen-
ator. In one-word, “competition.” We're a “landlocked state”—
there’s one place we have competition in South Dakota. It’s Wolsey,
South Dakota, and our basis are the NARS. We're the last place
in the world grain is sold. It is the cheapest place in the world to
buy our product. And we are very—we are all captive shippers.
And getting access to the market, and a fair rate. And whether
you’re talking about healthcare reform, competition is a magical,
invisible hand.

Senator THUNE. And the basis, right now, you said, is about 60
cents?

Ms. RICHARDSON. It—correct, it’s about 60—last I checked, on
Friday, it was 62 cents a bushel.

Senator THUNE. Got it.

Mr. ROSE. Senator, I always look at it holistically, thinking about
our infrastructure in this country. And if you were the king of all
infrastructure, you owned the highways and the railroads and the
waterways, the ports

Senator THUNE. And you could wave a magic wand.

Mr. ROSE.—you could wave a magic wand—you know you’ve got
population growth coming at you. You know that global trade is so
important. You know you’ve got a highway surface bill that’s not
working, it’s not collecting enough, it’s inefficient in the way it’s
distributed. You’d look down on this thing, and the first thing you’d
say is, “We’ve got to get more of the heavy stuff to the railroads
and the heaviest of stuff off the highways.” And you do that
through lots of ways. You do that through carrots and sticks. You
do it through transportation policy, though. You make sure that
you protect the vibrancy of the railroads. And then, as you go
through this reauthorization, if there’s not real reform, I think it’ll
be a missed opportunity for the future of the highway system, as
well.

Senator THUNE. And I know you had a lot of study of that sub-
ject, as well. Any particular one thing, in terms of reforms?

Mr. RoseE. Well, I think it starts

Senator THUNE. I mean, more money is

Mr. ROSE. Yes. I mean, I think it starts with, you know, three
or four legs of the stool. First off, 108 Federal programs; we rec-
ommend it going down to about 10. You've got to get more focus
on them. You've got to set the pathway to get away from cents per
gallon. It’s going to take 10 years, 15 years, to go to VMT, because
we want more fuel-efficient cars. And so, the revenue’s only going
to decline, coming into the trust fund. Net-net, you know, we be-
lieve that it’s got to be indexed—whatever collection has got to be
indexed. The current Fed tax at 18 and a half cents a gallon really
plays to more like about 12 cents, with inflation. And we’re not
keeping the highway up to a state of good repair. And so, it’s just
like the railroad, it wears out with tons.

And this is a—you know, I think you’re really at a critical mo-
ment here, because the highways have always been on a per-for-
use basis, and that’s worked, you know, really pretty well. And
now, what I think we’re seeing is just population growth, is saying
we’ve got to have a different approach to this.
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Senator THUNE. All right, very good.

Well, we will keep the record open for—how long?—until the
21st. So, if any of you have additional comments or anything that
you want to submit for the record, please do. So, thank you all very
much and with that the hearing is adjourned.

[Whereupon, at 11:05 a.m., the hearing was adjourned.]



APPENDIX

RESPONSE TO WRITTEN QUESTION SUBMITTED BY HON. JOHN D. ROCKEFELLER IV
TO DARIN BERGQUIST

Question. One national goal of S. 1036, the Federal Surface Transportation Policy
and Planning Act of 2009, which Senator Lautenberg and I introduced, is to in-
crease the proportion of national freight transportation provided by non-highway or
multimodal services by 10 percent by 2020. What could Congress do to encourage
the use of non-highway transportation modes for freight transportation in rural
states like South Dakota?

Answer. At the outset, I note that the water freight alternative is not available
within South Dakota. Further, air freight is not a viable alternative to the highway
mode for moving most freight in South Dakota. Our limited air freight movements
mainly occur at our regional airport hubs in Rapid City and Sioux Falls and are
low volume.

Since grain, other farm products, and natural resource commodities are the pre-
dominant freight shipped from South Dakota, the main non-highway mode that
could increase its share of freight carried within South Dakota is rail. Making rail
more attractive to South Dakota shippers than it is today would be one way of
achieving the goal to increase the non-highway share of freight.

To increase rail’s modal share, rail needs to be efficient, convenient and reliable.
To improve rail’s share, one could legislate regulatory changes or incentives that
could be expected to make rail more to appealing to shippers, whether through
lower rates, better service, or some combination of rate and service changes that
make rail more attractive.

In addition, rail could be made more attractive if investments are made that
would improve highway connections to our State’s main rail facilities, like grain unit
train loading facilities, including improvements to roads that connect to highway/
rail transfer locations. In my testimony I noted that one helpful legislative change
would be to more clearly provide, within the Federal highway program, the ability
to 1cllse Federal funds for facilities transferring freight between the highway and rail
modes.

I would not support a mandate for states to make such investments as this could
potentially result in the inefficient and ineffective use of public funds. Rather, pro-
viding states the flexibility to make such investments when appropriate, timely and
efficient would be positive, allowing states to address the amount of freight trans-
ported by non-highway means.

RESPONSE TO WRITTEN QUESTION SUBMITTED BY HON. JOHN D. ROCKEFELLER IV
TO LARRY ANDERSON

Question. You advocate for Federal investment in rural highways in your testi-
mony. What role should shippers play in financing our freight transportation net-
work?

Answer. Depending on market conditions, trucking companies pass on at least a
portion of the various highway user fees that they pay to their customers. Therefore,
shippers indirectly play a role in financing freight transportation projects. A number
of options for more direct funding of freight transportation projects by shippers have
been suggested by Congressional commissions and Members of Congress. These in-
clude, for example, container fees, freight bill of lading or waybill fees, additional
revenue from an increased Harbor Maintenance Tax, and a tax on the value of im-
ported and exported goods. ATA is willing to consider supporting these types of fees
under certain conditions. First, the burden should not be on truck drivers or truck-
ing companies to pay, collect or enforce payment of the fees. Second, the fees should
not carry significant administrative burdens for either the payer or the collecting
agency. Third, if the revenue is to be used for a multimodal program, all shippers
using modes that benefit from the program should pay the fee. Finally, certain in-
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dustry segments should not face a disproportionate financial burden due to, for ex-
ample, shipping origin or destination, the nature of the cargo or the type of trans-
portation that 1s used.

Currently, none of the proposals under consideration pass all of these tests. Fur-
thermore, most face significant legal challenges. The primary concern is with collec-
tion costs. The fuel tax, which currently provides the majority of funding for surface
transportation projects, has an extremely low collection cost and a relatively small
evasion rate. This is primarily because there are only a few hundred taxpayers. Di-
rectly taxing shippers would potentially require an agency to collect money from
millions of individual taxpayers, resulting in much higher collection costs and great-
er tax evasion. Therefore, ATA firmly believes that an increase in the fuel tax is
likely to remain the best way to generate additional funding for freight projects.
However, this revenue must be dedicated to highway projects only to avoid sub-
sidization of competing modes.

Thank you for the opportunity to respond for the record. Please let me know if
you have additional questions or require clarification.

RESPONSE TO WRITTEN QUESTION SUBMITTED BY HON. JOHN D. ROCKEFELLER IV
TO JACK PARLIAMENT

Question. Earlier this year, Senator Lautenberg and I introduced S. 1036, the
Federal Surface Transportation Policy and Planning Act of 2009, which would estab-
lish a national goal of increasing the proportion of freight transportation provided
by non-highway or multimodal services by 10 percent by 2020. What steps should
Congress take in the next reauthorization bill so that the short line industry can
help meet this goal?

Answer. Chairman Rockefeller, I commend your efforts, and those of Chairman
Lautenberg to set a meaningful benchmark for measuring America’s progress to-
ward improving our utilization of non-highway transportation services. I am con-
fident that an objective analysis of our transportation network and government pro-
gram priorities, as envisioned by your bill, would recognize the environmental bene-
fits of rail transportation and the strong public policy arguments behind supporting
that mode of transportation.

In the next reauthorization there are many things that you and your colleagues
could do to help small freight railroads meet your goals for non-highway transpor-
tation. Some of those areas are highlighted below:

1. Preserve and Extend the Section 45G Railroad Track Maintenance Credit—
The “short line railroad tax credit” is enormously helpful in maintaining and
improving the first and last mile of rail transportation provided by the roughly
550 short line railroads like the D & I Railroad. This credit helps leverage over
$300 million in private sector rail improvements each year by providing roughly
$165 million in tax incentives for rail improvements. It allows short lines to
make improvements that might not otherwise be economically possible or to im-
mediately complete projects that would otherwise be done in very small pieces
over many years. The more efficient our service becomes the more traffic we will
attract to rail.

This credit preserves jobs on railroads and in the timber and steel industry, as
well as improving service for our customers. The credit also creates an incentive for
railroads to partner with customers to improve their lines, and tens of million of
dollars in rail improvements have been funded by rail customers, including those
on the D&I. Too often we hear about the contention between railroads and rail cus-
tomers, and the 45G credit is a bright spot that highlights what can be accom-
plished by railroad and customer cooperation.

While this issue rests in the jurisdiction of the Senate Finance Committee, the
transportation reauthorization is a logical vehicle for its extension.

2. Allow States be Innovators in Funding Rail Improvements—Too often when
people speak of reauthorizing the transportation bill, they speak of the “high-
way bill.” While I am sure that the majority of Federal transportation spending
will (and should) remain focused on public highways and transit, I also believe
that creating unnecessary “silos” for funds inhibits innovation at the state level.
The importance of freight railroading varies geographically across this country.
For heavy bulk goods, rail transportation is critical. States should be granted
greater flexibility in the reauthorization in areas where using traditional “high-
way” dollars to fund rail improvements can further a highway related goal such
as decreasing congestion, preventing wear and tear, or improving motorist safe-
ty.
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The American Recovery and Reinvestment Act allowed this to happen, and a
relatively large number of states took advantage of the opportunity to fund rail
improvements with money that would have been traditionally limited to high-
way uses. (see, “Highway Infrastructure Investment” in P.L. 111-5, “. . . and
for passenger and freight rail transportation and port infrastructure projects eli-
gible for assistance under subsection 601(a)(8) of such title . . .”). States under-
stand their specific infrastructure needs, and allowing this kind of flexibility
will allow state DOTs to determine if moving freight by rail better serves their
transportation policy. The 20 words cited above funded millions of dollars in
freight rail improvements with a public benefit. Such efforts should be contin-
ued and encouraged.

3. Preserve and Improve the Railroad Rehabilitation and Improvement Financ-
ing Program—The “RRIF” program has not been utilized by the D & I, but for
a large number of small freight and passenger railroads, this program could be
critically important. Unfortunately, the program is underutilized. The RRIF
loan program has the ability to provide an additional $34 billion in immediate
infrastructure improvement—a bigger and more immediate economic stimulus
than that provided by the Highway Infrastructure component of the Recovery
Act.

This $34+ billion pool of potential stimulus projects would not require: (1) in-
creasing the national debt; (2) appropriating Federal dollars; (3) decreasing or
offsetting other spending priorities in a “pay-for” environment; or (4) giving
handouts to corporations; while (5) taxpayers would be guaranteed their money
back with interest. Given these facts, it 1s exceptionally difficult to understand
why this program has not been more heavily utilized in the past 10 years.

The underlying problem appears to be one of willpower. For a number of years
across numerous Administrations this program has been opposed and under-
mined by unelected officials who do not fully appreciate the contribution small
railroads make to huge segments of rural and small town America. The FRA
is committed to making this program work, but their remains institutional op-
position to this program from various transportation policymakers. I would en-
courage both you and Chairman Lautenberg to strongly urge the Administra-
tion to end the roadblocks that have stopped this program from maximizing the
kind of private sector investment that creates immediate jobs and strengthens
an important part of the national railroad network.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. JOHN D. ROCKEFELLER IV
TO MATTHEW K. ROSE

Question 1. Many important commodities, such as agricultural goods and coal,
come from our Nation’s rural communities. What should Congress do in the next
surface transportation reauthorization bill to help improve rural communities’ ac-
cess to freight rail transportation?

Answer. At the outset, there is nothing more important to preserving rural com-
munities’ access to freight rail than Congress and the regulatory agencies con-
tinuing the public policies that allow freight rail providers to operate the rail lines
that serve rural communities in a rational, market-based manner. Policy changes
that would alter the regulatory model and dis-incent investment by the freight rail
industry will ultimately hurt rural communities, which often rely on the sustain-
ability of low density rail lines. Policies that do not allow railroads to recover the
revenue needed to support their entire system will eventually result in lower invest-
ment and smaller systems.

The best example of such policies are those that the railroad industry has labeled
“re-regulation”, which is a shorthand label for legislative or regulatory changes to
the freight rail system that re-impose heightened regulation on rail rates. An exam-
ple of such would be statutorily determining that certain individual shippers are to
be advantaged in rail rate litigation; such changes would ultimately disadvantage
the other users of the network and create new hurdles to freight railroads earning
adequate revenues. I appreciate the opportunity that you have given BNSF and the
rail industry to work with you and the Committee to find a balanced approach to
rail regulatory legislation and appreciate your efforts to find a reasonable com-
promise to this difficult problem and I hope that if there is railroad regulatory legis-
lation that it will be true compromise legislation. But if the legislation is not a com-
promise, then rural areas should consider and understand their interests in the de-
bate, which lie in fair regulatory processes and greater investment.
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Turning to surface transportation reauthorization legislative proposals, on May 14
of this year, you and Subcommittee Chairman Lautenberg, introduced S. 1036, the
Federal Surface Transportation Policy and Planning Act of 2009,which has a goal
of removing 10 percent of the freight from our highways to other modes of transpor-
tation, including rail. This legislation is of interest to the freight railroads and
should benefit rural areas. While trucks are a necessary rural connection to mar-
kets, the impacts of much of the long-haul truck traffic that traverses highways in
rural states is overhead traffic, which passes through, rather than originating or
terminating in rural states. I had the privilege of testifying before your Committee
on this subject on June 18, 2009, and as I indicated in my testimony, BNSF believes
there is a great deal of that freight traffic that, with the proper incentives, could
shift back to the freight rail network.

How can the objectives of this bill be realized? Apart from the economic slow-down
that has idled assets in both the trucking and freight rail industry, the answer
largely depends on analyzing the types of goods being shipped, their origins and des-
tinations and how far they are moving. Freight rail has the most promise for move-
ments that are at least 500 miles, and ideally 1,000 miles. In many instances, to
make rail service more efficient and “truck-like,” there is a need for more invest-
ment in underlying freight capacity, yards or facilities (often in urban areas) or
intermodal connectors.

In additional to improving the freight rail system’s capacity and efficiency, a large
part of achieving “mode optimization” lies in addressing the embedded subsidies
that larger trucks enjoy, which serve to economically disadvantage railroads. Heav-
ier trucks pay only about a third or more of their full share of their impact on roads
and bridges. Other highway users have covered these costs through their payments
into the Highway Trust Fund. As you are aware, however, the Highway Trust Fund
has been bailed out by the General Fund, and now general taxpayers cover the
heavy truck cross-subsidy.

As I said in my testimony, it is important not to make a subsidy worse. That is
one of the reasons we think that surface transportation policy and programs ought
to now recognize and fund freight rail projects that have a public benefit. In addi-
tion, we also believe that if the United States integrates energy and environmental
policy into its transportation vision, freight rail will need to be more important to
policymakers, given freight rail’s fuel efficiency and emissions profile. I am hopeful
that Congress will have that “big picture” debate whenever it decides to reauthorize
the surface transportation programs. Therefore, I respectfully submit that Congress
should consider the following policy recommendations which benefit rural states
and, I believe, deserve your support.

First, enacting an investment tax credit (ITC) to incent railroads to invest in ca-
pacity expansion projects. A well-designed ITC would be an excellent opportunity to
improve rural communities’ access to freight rail transportation. As freight rail ca-
pacity fills up again, as it inevitably will, rural communities need the overall “pipe-
line” to grow so that all customers who want to use rail can be accommodated rea-
sonably, reducing the risk that adding new traffic will negatively impact existing
traffic.

Second, you should apply this principle to programmatic provisions in surface
transportation legislation as well. Rural interests directly benefit from many of the
freight rail projects submitted for funding through a program for projects of national
significance (perhaps modeled after the recent stimulus TIGER grant program). At
BNSF, we have proposed several large Public Private Partnerships for consideration
in the TIGER grant process, as have all classes of freight railroads, which have
rural benefits. Rural support for this kind of program for projects of national signifi-
cance would help achieve enhanced network capacity and, in some cases, specific
line capacity that directly benefit rural areas.

Third, rural areas also should support policies that provide States the flexibility
to use their Federal transportation dollars to partner with freight railroads. This
recognizes that many of the States’ Departments of Transportation (DOTs) (South
Dakota, for example) are already progressively multi-modal. In the stimulus bill,
State DOTs were provided flexibility to obligate General Funds on port and freight
rail projects, in addition to highway uses. The same principle should apply in
SAFETEA-LU reauthorization.

In sum, rural areas have a lot to gain from public policy that maximizes the use
and expansion of the freight rail network. This does not discount or ignore the im-
portance of trucks; trucks currently and will continue to carry the majority of freight
and highway investments will continue to be important in both urban and rural
areas. However, rural areas have an especially large stake in a financially healthy
freight rail industry that continues to expand. BNSF will work closely with rural
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leaders to support transportation policies that support the common goal of growing
the rural economy.

Question 2. As a member of the National Surface Transportation Policy and Rev-
enue Study Commission, you recommended the establishment of a national access
program for smaller cities and rural areas that would include national accessibility
goals. Are you still supportive of such a program? Have the key elements for the
creation of an effective program changed since the Commission issued those rec-
ommendations?

Answer. I certainly still do support the Commission’s findings and recommenda-
tions regarding rural mobility. All of the objectives that the Commission established
for an effective transportation program apply to both urban and rural areas. These
include making goods more convenient and accessible, improving international com-
petitiveness, developing markets within the United States, enhancing personal mo-
bility, supporting national defense and homeland security, reducing energy use and
improving transportation safety. The Commission’s recommendations for rural ac-
cessibility are important to meeting those transportation policy objectives.

O
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