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RETIREMENT SECURITY ADVICE ACT OF 2001

OCTOBER 31, 2001.—Ordered to be printed

Mr. BOEHNER, from the Committee on Education and the
Workforce, submitted the following

R E P O R T

together with

MINORITY VIEWS

[To accompany H.R. 2269]

[Including cost estimate of the Congressional Budget Office]

The Committee on Education and the Workforce, to whom was
referred the bill (H.R. 2269) to amend title I of the Employee Re-
tirement Income Security Act of 1974 and the Internal Revenue
Code of 1986 to promote the provision of retirement investment ad-
vice to workers managing their retirement income assets, having
considered the same, report favorably thereon with an amendment
and recommend that the bill as amended do pass.

The amendment is as follows:
Strike all after the enacting clause and insert the following:

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Retirement Security Advice Act of 2001’’.
SEC. 2. PROHIBITED TRANSACTION EXEMPTION FOR THE PROVISION OF INVESTMENT AD-

VICE.

(a) AMENDMENTS TO THE EMPLOYEE RETIREMENT INCOME SECURITY ACT OF
1974.—

(1) EXEMPTION FROM PROHIBITED TRANSACTIONS.—Section 408(b) of the Em-
ployee Retirement Income Security Act of 1974 (29 U.S.C. 1108(b)) is amended
by adding at the end the following new paragraph:

‘‘(14)(A) Any transaction described in subparagraph (B) in connection with the
provision of investment advice described in section 3(21)(A)(ii), in any case in
which—

‘‘(i) the investment of assets of the plan are subject to the direction of
plan participants or beneficiaries,
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‘‘(ii) the advice is provided to the plan or a participant or beneficiary of
the plan by a fiduciary adviser in connection with any sale, acquisition, or
holding of a security or other property for purposes of investment of plan
assets, and

‘‘(iii) the requirements of subsection (g) are met in connection with the
provision of the advice.

‘‘(B) The transactions described in this subparagraph are the following:
‘‘(i) the provision of the advice to the plan, participant, or beneficiary;
‘‘(ii) the sale, acquisition, or holding of a security or other property (in-

cluding any lending of money or other extension of credit associated with
the sale, acquisition, or holding of a security or other property) pursuant
to the advice; and

‘‘(iii) the direct or indirect receipt of fees or other compensation by the
fiduciary adviser or an affiliate thereof (or any employee, agent, or reg-
istered representative of the fiduciary adviser or affiliate) in connection
with the provision of the advice or in connection with a sale, acquisition,
or holding of a security or other property pursuant to the advice.’’.

(2) REQUIREMENTS.—Section 408 of such Act is amended further by adding at
the end the following new subsection:

‘‘(g) REQUIREMENTS RELATING TO PROVISION OF INVESTMENT ADVICE BY FIDUCIARY
ADVISERS.—

‘‘(1) IN GENERAL.—The requirements of this subsection are met in connection
with the provision of investment advice referred to in section 3(21)(A)(ii) pro-
vided to an employee benefit plan or a participant or beneficiary of an employee
benefit plan by a fiduciary adviser with respect to the plan in connection with
any sale, acquisition, or holding of a security or other property for purposes of
investment of amounts held by the plan, if—

‘‘(A) in the case of the initial provision of the advice with regard to the
security or other property by the fiduciary adviser to the plan, participant,
or beneficiary, the fiduciary adviser provides to the recipient of the advice,
at a time reasonably contemporaneous with the initial provision of the ad-
vice, a written notification (which may consist of notification by means of
electronic communication)—

‘‘(i) of all fees or other compensation relating to the advice that the
fiduciary adviser or any affiliate thereof is to receive (including com-
pensation provided by any third party) in connection with the provision
of the advice or in connection with the sale, acquisition, or holding of
the security or other property,

‘‘(ii) of any material affiliation or contractual relationship of the fidu-
ciary adviser or affiliates thereof in the security or other property,

‘‘(iii) of any limitation placed on the scope of the investment advice
to be provided by the fiduciary adviser with respect to any such sale,
acquisition, or holding of a security or other property,

‘‘(iv) of the types of services provided by the fiduciary advisor in con-
nection with the provision of investment advice by the fiduciary ad-
viser, and

‘‘(v) that the adviser is acting as a fiduciary of the plan in connection
with the provision of the advice,

‘‘(B) the fiduciary adviser provides appropriate disclosure, in connection
with the sale, acquisition, or holding of the security or other property, in
accordance with all applicable securities laws,

‘‘(C) the sale, acquisition, or holding occurs solely at the direction of the
recipient of the advice,

‘‘(D) the compensation received by the fiduciary adviser and affiliates
thereof in connection with the sale, acquisition, or holding of the security
or other property is reasonable, and

‘‘(E) the terms of the sale, acquisition, or holding of the security or other
property are at least as favorable to the plan as an arm’s length transaction
would be.

‘‘(2) STANDARDS FOR PRESENTATION OF INFORMATION.—The notification re-
quired to be provided to participants and beneficiaries under paragraph (1)(A)
shall be written in a clear and conspicuous manner and in a manner calculated
to be understood by the average plan participant and shall be sufficiently accu-
rate and comprehensive to reasonably apprise such participants and bene-
ficiaries of the information required to be provided in the notification.

‘‘(3) EXEMPTION CONDITIONED ON CONTINUED AVAILABILITY OF REQUIRED IN-
FORMATION ON REQUEST FOR 1 YEAR.—The requirements of paragraph (1)(A)
shall be deemed not to have been met in connection with the initial or any sub-
sequent provision of advice described in paragraph (1) to the plan, participant,
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or beneficiary if, at any time during the 1-year period following the provision
of the advice, the fiduciary adviser fails to maintain the information described
in clauses (i) through (iv) of subparagraph (A) in currently accurate form or to
make the information available, upon request and without charge, to the recipi-
ent of the advice.

‘‘(4) MAINTENANCE FOR 6 YEARS OF EVIDENCE OF COMPLIANCE.—A fiduciary ad-
viser referred to in paragraph (1) who has provided advice referred to in such
paragraph shall, for a period of not less than 6 years after the provision of the
advice, maintain any records necessary for determining whether the require-
ments of the preceding provisions of this subsection and of subsection (b)(14)
have been met. A transaction prohibited under section 406 shall not be consid-
ered to have occurred solely because the records are lost or destroyed prior to
the end of the 6-year period due to circumstances beyond the control of the fidu-
ciary adviser.

‘‘(5) EXEMPTION FOR PLAN SPONSOR AND CERTAIN OTHER FIDUCIARIES.—
‘‘(A) IN GENERAL.—Subject to subparagraph (B), a plan sponsor or other

person who is a fiduciary (other than a fiduciary adviser) shall not be treat-
ed as failing to meet the requirements of this part solely by reason of the
provision of investment advice referred to in section 3(21)(A)(ii) (or solely
by reason of contracting for or otherwise arranging for the provision of the
advice), if—

‘‘(i) the advice is provided by a fiduciary adviser pursuant to an ar-
rangement between the plan sponsor or other fiduciary and the fidu-
ciary adviser for the provision by the fiduciary adviser of investment
advice referred to in such section,

‘‘(ii) the terms of the arrangement require compliance by the fidu-
ciary adviser with the requirements of this subsection, and

‘‘(iii) the terms of the arrangement include a written acknowledgment
by the fiduciary adviser that the fiduciary adviser is a fiduciary of the
plan with respect to the provision of the advice.

‘‘(B) CONTINUED DUTY OF PRUDENT SELECTION OF ADVISER AND PERIODIC
REVIEW.—Nothing in subparagraph (A) shall be construed to exempt a plan
sponsor or other person who is a fiduciary from any requirement of this
part for the prudent selection and periodic review of a fiduciary adviser
with whom the plan sponsor or other person enters into an arrangement
for the provision of advice referred to in section 3(21)(A)(ii). The plan spon-
sor or other person who is a fiduciary has no duty under this part to mon-
itor the specific investment advice given by the fiduciary adviser to any par-
ticular recipient of the advice.

‘‘(C) AVAILABILITY OF PLAN ASSETS FOR PAYMENT FOR ADVICE.—Nothing in
this part shall be construed to preclude the use of plan assets to pay for
reasonable expenses in providing investment advice referred to in section
3(21)(A)(ii).

‘‘(6) DEFINITIONS.—For purposes of this subsection and subsection (b)(14)—
‘‘(A) FIDUCIARY ADVISER.—The term ‘fiduciary adviser’ means, with re-

spect to a plan, a person who is a fiduciary of the plan by reason of the
provision of investment advice by the person to the plan or to a participant
or beneficiary and who is—

‘‘(i) registered as an investment adviser under the Investment Advis-
ers Act of 1940 (15 U.S.C. 80b–1 et seq.) or under the laws of the State
in which the fiduciary maintains its principal office and place of busi-
ness,

‘‘(ii) a bank or similar financial institution referred to in section
408(b)(4),

‘‘(iii) an insurance company qualified to do business under the laws
of a State,

‘‘(iv) a person registered as a broker or dealer under the Securities
Exchange Act of 1934 (15 U.S.C. 78a et seq.),

‘‘(v) an affiliate of a person described in any of clauses (i) through
(iv), or

‘‘(vi) an employee, agent, or registered representative of a person de-
scribed in any of clauses (i) through (v) who satisfies the requirements
of applicable insurance, banking, and securities laws relating to the
provision of the advice.

‘‘(B) AFFILIATE.—The term ‘affiliate’ of another entity means an affiliated
person of the entity (as defined in section 2(a)(3) of the Investment Com-
pany Act of 1940 (15 U.S.C. 80a–2(a)(3))).

‘‘(C) REGISTERED REPRESENTATIVE.—The term ‘registered representative’
of another entity means a person described in section 3(a)(18) of the Securi-
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ties Exchange Act of 1934 (15 U.S.C. 78c(a)(18)) (substituting the entity for
the broker or dealer referred to in such section) or a person described in
section 202(a)(17) of the Investment Advisers Act of 1940 (15 U.S.C. 80b–
2(a)(17)) (substituting the entity for the investment adviser referred to in
such section).’’.

(b) AMENDMENTS TO THE INTERNAL REVENUE CODE OF 1986.—
(1) IN GENERAL.—Subsection (d) of section 4975 of the Internal Revenue Code

of 1986 (relating to exemptions from tax on prohibited transactions) is
amended—

(A) in paragraph (14), by striking ‘‘or’’ at the end;
(B) in paragraph (15), by striking the period at the end and inserting

‘‘; or’’; and
(C) by adding at the end the following new paragraph:

‘‘(16) If the requirements of subsection (f)(7) are met—
‘‘(A) the provision of investment advice referred to in subsection (e)(3)(B)

provided by a fiduciary adviser (as defined in subsection (f)(7)(C)(i)) to a
plan or to a participant or beneficiary of a plan,

‘‘(B) the sale, acquisition, or holding of securities or other property (in-
cluding any extension of credit associated with the sale, acquisition, or hold-
ing of securities or other property) pursuant to such investment advice, and

‘‘(C) the direct or indirect receipt of fees or other compensation by the fi-
duciary adviser or an affiliate thereof (or any employee, agent, or registered
representative of the fiduciary adviser or affiliate) in connection with the
provision of such investment advice.’’.

(2) REQUIREMENTS.—Subsection (f) of such section 4975 (relating to other defi-
nitions and special rules) is amended by adding at the end the following new
paragraph:

‘‘(7) REQUIREMENTS FOR EXEMPTION FOR INVESTMENT ADVICE PROVIDED BY FI-
DUCIARY ADVISERS.—

‘‘(A) IN GENERAL.—The requirements of this paragraph are met in connec-
tion with the provision of advice referred to in subsection (e)(3)(B), provided
to a plan or a participant or beneficiary of a plan by a fiduciary adviser
with respect to such plan, in connection with any sale or acquisition of a
security or other property for purposes of investment of amounts held by
such plan, if—

‘‘(i) in the case of the initial provision of such advice by such fiduciary
adviser to such plan, participant, or beneficiary, the fiduciary adviser
provides to the plan, participant, or beneficiary, at the time of or before
the initial provision of such advice, a description, in writing or by
means of electronic communication, of—

‘‘(I) all fees or other compensation relating to such advice that
the fiduciary adviser or any affiliate thereof is to receive (including
compensation provided by any third party) in connection with the
provision of such advice or in connection with such acquisition or
sale,

‘‘(II) any material affiliation or contractual relationship of the fi-
duciary adviser or affiliates thereof in such security or other prop-
erty,

‘‘(III) any limitation placed on the scope of the investment advice
to be provided by the fiduciary adviser with respect to any such
sale or acquisition, and

‘‘(IV) the types of services offered by the fiduciary advisor in con-
nection with the provision of investment advice by the fiduciary ad-
viser,

‘‘(ii) in the case of the initial or any subsequent provision of such ad-
vice to such plan, participant, or beneficiary, the fiduciary adviser,
throughout the 1-year period following the provision of such advice,
maintains the information described in subclauses (I) through (IV) of
clause (i) in currently accurate form for availability, upon request and
without charge, to the recipient of such advice,

‘‘(iii) the fiduciary adviser provides appropriate disclosure, in connec-
tion with any such acquisition or sale, in accordance with all applicable
securities laws,

‘‘(iv) such acquisition or sale occurs solely at the discretion of the re-
cipient of such advice,

‘‘(v) the compensation received by the fiduciary adviser and affiliates
thereof in connection with such acquisition or sale is reasonable, and

‘‘(vi) the terms of such acquisition or sale are at least as favorable
to such plan as an arm’s length transaction would be.
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‘‘(B) MAINTENANCE OF RECORDS.—A fiduciary adviser referred to in sub-
paragraph (A) who has provided advice referred to in such subparagraph
shall, for a period of not less than 6 years after the provision of such advice,
maintain any records necessary for determining whether the requirements
of the preceding provisions of this subsection and of subsection (d)(16) have
been met. A prohibited transaction described in subsection (c)(1) shall not
be considered to have occurred solely because the records are lost or de-
stroyed prior to the end of the 6-year period due to circumstances beyond
the control of the fiduciary adviser.

‘‘(C) DEFINITIONS.—For purposes of this paragraph and subsection
(d)(16)—

‘‘(i) FIDUCIARY ADVISER.—The term ‘fiduciary adviser’ means, with re-
spect to a plan, a person who is a fiduciary of the plan by reason of
the provision of investment advice by such person to the plan or to a
participant or beneficiary and who is—

‘‘(I) registered as an investment adviser under the Investment
Advisers Act of 1940 (15 U.S.C. 80b–1 et seq.) or under the laws
of the State in which the fiduciary maintains its principal office
and place of business,

‘‘(II) a bank or similar financial institution referred to in sub-
section (d)(4),

‘‘(III) an insurance company qualified to do business under the
laws of a State,

‘‘(IV) a person registered as a broker or dealer under the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78a et seq.),

‘‘(V) an affiliate of a person described in any of subclauses (I)
through (IV), or

‘‘(VI) an employee, agent, or registered representative of a person
described in any of subclauses (I) through (V).

‘‘(ii) AFFILIATE.—The term ‘affiliate’ means an affiliated person, as
defined in section 2(a)(3) of the Investment Company Act of 1940 (15
U.S.C. 80a–2(a)(3)).

‘‘(iii) REGISTERED REPRESENTATIVE.—The term ‘registered representa-
tive’ means a person described in section 3(a)(18) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(18)) or section 202(a)(17) of the
Investment Advisers Act of 1940 (15 U.S.C. 80b–2(a)(17)).’’.

SEC. 3. EFFECTIVE DATE.

The amendments made by this Act shall apply with respect to advice referred to
in section 3(21)(A)(ii) of the Employee Retirement Income Security Act of 1974 or
section 4975(e)(3)(B) of the Internal Revenue Code of 1986 provided on or after Jan-
uary 1, 2002.

PURPOSE

The purpose of H.R. 2269 is to amend the Employee Retirement
Income Security Act of 1974 and the Internal Revenue Code of
1986 to allow employers to provide workers with access to profes-
sional investment advice provided that the advisers disclose any
fees or potential conflicts. H.R. 2269 establishes important safe-
guards to ensure that workers receive advice solely in their best in-
terests.

COMMITTEE ACTION

106TH CONGRESS

The foundation for the legislation was laid in four hearings held
by the Subcommittee on Employer-Employee Relations. The first
hearing, held on February 15, 2000, was titled, ‘‘The Evolving Pen-
sion and Investment World after 25 Years of ERISA.’’ The wit-
nesses discussed the larger challenges facing the Employee Retire-
ment Income Security Act (ERISA) and private pension plans now
and in the future. The following individuals testified: Professor
John H. Langbein, Chancellor Kent Professor of Law and Legal
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History, Yale Law School; Mr. Michael S. Gordon, Esquire, from
the law offices of Michael S. Gordon, Washington, DC; Dr. John B.
Shoven, Charles R. Schwab Professor of Economics, Stanford Uni-
versity; and Dr. Teresa Ghiladrucci, Associate Professor of Econom-
ics at the University of Notre Dame.

The Subcommittee on Employer-Employee Relations held a two-
day hearing on March 9 and 10, 2000. The hearings focused on pro-
posals for reforming and modernizing ERISA. Testifying at the
March 9th hearing were: Mr. W. Allen Reed, President, General
Motors Investment Management Company, on behalf of the Com-
mittee on Investment of Employee Benefit Assets (CIEBA) of the
Financial Executives Institute; Mr. Daniel P. O’Connell, Corporate
Director for Employee Benefits and HR Systems, United Tech-
nologies Corporation, on behalf of the ERISA Industry Committee
(ERIC); Mr. Damon Silvers, Associate General Counsel of the AFL-
CIO; Professor Joseph A. Grundfest, William A. Franke Professor
of Law and Business and co-founder of Financial Engines, Incor-
porated; Ms. Eula Ossofsky, President of the Board of Directors,
the Older Women’s League; and Ms. Margaret Raymond, Assistant
General Counsel, Fidelity Investments, on behalf of the Investment
Company Institute.

The following individuals testified before the Subcommittee on
Employer-Employee Relations on March 10th: Mr. Kenneth S.
Cohen, Senior Vice President and Deputy General Counsel of the
Massachusetts Mutual Life Insurance Company, on behalf of the
American Council of Life Insurers; Mr. Marc E. Lackritz, President,
the Securities Industry Association; Mr. David Certner, Senior Co-
ordinator, Department of Federal Affairs for the American Associa-
tion of Retired Persons; Mr. Louis Colosimo, Managing Director,
Morgan Stanley Dean Witter & Company, Incorporated, on behalf
of the Bond Market Association; Mr. John Hotz, Deputy Director of
the Pension Rights Center; and Ms. Deedra Walkey, Assistant Gen-
eral Counsel for the Frank Russell Company.

On April 4, 2000, the Subcommittee on Employer-Employee Rela-
tions held a hearing on ‘‘Modernizing ERISA to Promote Retire-
ment Security.’’ The following individuals testified: the Honorable
Leslie Kramerich, Acting Assistant Secretary of Labor for Pension
and Welfare Benefits, U.S. Department of Labor; and the Honor-
able David M. Strauss, Executive Director of the Pension Benefit
Guaranty Corporation.

On June 26, 2000, Representative John A. Boehner, then Chair-
man of the Subcommittee on Employer-Employee Relations, intro-
duced H.R. 4747, the Retirement Security Advice Act of 2000. On
July 19, 2000, the Subcommittee on Employer-Employee Relations
ordered H.R. 4747 favorably reported, as amended, by voice vote.
There was no further action taken on the legislation prior to the
conclusion of the 106th Congress.

107TH CONGRESS

On June 21, 2001, Representative John A. Boehner, Chairman of
the Committee on Education and the Workforce, introduced H.R.
2269. On July 17, 2001, the Subcommittee on Employer-Employee
Relations held a hearing on the bill. Testifying before the Sub-
committee were: the Honorable Ann L. Combs, Assistant Secretary
for Pension and Welfare Benefits, U.S. Department of Labor; Ms.
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1 U.S.C. § 1001, et seq.

Betty Shepard, Human Resources Administrator, Mohawk Indus-
tries, Inc.; Mr. Damon Silvers, Associate General Counsel, AFL-
CIO; Mr. Richard A. Hiller, Vice President, Western Division, of
TIAA-CREF; Mr. Joseph Perkins, Immediate Past Present of the
American Association for Retired Persons; and Mr. Jon Breyfogle,
Principal, The Groom Law Group, on behalf of the American Coun-
cil of Life Insurers.

On August 2, 2001, the Subcommittee on Employer-Employee
Relations approved H.R. 2269, without amendment, by voice vote
and ordered the bill favorably reported to the Full Committee. On
October 3, 2001, the Committee on Education and the Workforce
approved H.R. 2269, as amended, by voice vote and ordered the bill
favorably reported by a roll call vote of 29–17.

COMMITTEE STATEMENT AND VIEWS

A. BACKGROUND AND NEED FOR LEGISLATION

The Employee Retirement Income Security Act (‘‘ERISA’’) 1 was
enacted in 1974 to provide a safe, honest and efficient structure for
protecting pension benefits for America’s private sector employees.
ERISA federalized the field of pension law, creating federal stand-
ards and remedies, Department of Labor oversight, and federal
court jurisdiction. As demonstrated at a number of bipartisan hear-
ings held by the Subcommittee on Employer-Employee Relations
during the 106th Congress, ERISA has been largely successful in
protecting the integrity of privately managed pension plans. This,
the Subcommittee learned, was particularly true for ‘‘defined ben-
efit’’ plans that provide its participants a certain benefit after a set
number of years of service.

Defined benefit plans were the norm in 1974. Since then, the
pension world has changed significantly, with a dramatic shift to-
ward ‘‘defined contribution’’ plans which allow workers and their
employers to contribute assets to individual accounts and then,
within a range of options determined by the plan sponsor, choose
how to invest that money. Since 1974, the number of workers cov-
ered by a defined contribution plan has increased 250 percent, from
12 to 42 million. The testimony provided at the Subcommittee’s
hearings showed that the explosive growth of defined contribution
plans has left employees with the responsibility for investment de-
cisions that many are ill equipped to make.

That concern is even clearer now, with the decline of many high-
technology stocks and greater volatility in the financial markets.
Despite the obvious benefits of equity investment, for the first time
since the inception of the 401(k) program, total 401(k) assets de-
clined in 2000. This decline was due in large part to volatile equity
markets, but the lack of available investment advice exacerbated
the problem. The average 401(k) participant balance dropped to
$41,919 in 2000 from $46,740 in 1999.

Testimony at the hearings focused on two aspects of ERISA.
First, employers are discouraged from offering investment advice
as a benefit because they could potentially be liable for specific
trading losses—even if the advice was reasonable. Second, ERISA’s
prohibited transaction rules significantly reduce competition, con-
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2 Hearing on ‘‘The Evolving Pension and Investment World After 25 Years of ERISA’’ before
the Subcommittee on Employer-Employee Relations, Committee on Education and the Work-
force, U.S. House of Representatives, 106th Congress, Second Session, Serial No. 106–87, p. 46
(citations omitted).

sumer-responsiveness, and choice in the employer-provided invest-
ment advice market by prohibiting the vast majority of investment
advice firms from providing expert advice in the ERISA market.

In testimony before the Subcommittee, Professor John Langbein,
Chancellor Kent Professor of Law and Legal History at the Yale
Law School and author of Pension and Employee Benefit Law
(Foundation Press), discussed the growth of defined contribution
plans and the related problems in ERISA:

[A]lmost all new plan formation is taking the form of de-
fined contribution plans, especially IRC 401(k) plans.
‘‘From 1984 to 1993, the number of 401(k) plans increased
by almost 900 percent, from 17,303 to 154,527 plans. By
1993, 401(k) plans represented almost one quarter (24 per-
cent) of all private defined contribution plans and included
52 percent of all active private pension plan participants.’’
In 1993, 27 percent of all private plan assets, and 58 per-
cent of all private DC plan assets, were in 401(k) plans. In
that year, 45 percent of all private pension plan contribu-
tions went to 401(k) plans.2

Professor Langbein also pointed out that the differences between
defined benefit and defined contribution plans create an advice gap
for defined contribution plans:

In a defined benefit plan, the responsibility for setting
investment policy rests with the employer’s financial offi-
cers and their expert advisers. By contrast, in a 401(k)
plan it is the employees (who often have no financial so-
phistication) who make important elections about how to
invest their individual accounts. It has been learned that
most employees who direct their own investments tend in
the aggregate to be too cautious in locating themselves on
the risk/return curve. They hold too little equity in the
early decades of the employment career, when most finan-
cial experts recommend higher concentrations of equity.
The danger is that their accounts will not experience the
investment grown that is needed to fund an adequate re-
tirement.

Employers and investment intermediaries would like to
assist employees to make the most of their retirement sav-
ing, but they fear liability as fiduciaries if employees
should buy into what turns out to be a down market. Ex-
isting law allows employers and others to provide employ-
ees with vague so-called ‘‘education’’ about the investment
process and about the particular investment choices avail-
able, without becoming ERISA fiduciaries* * * But ERISA
section 3(21)(A)(ii) treats the giving of ‘‘investment advice’’
as a fiduciary function. An employer who arranges for fi-
nancial professionals to deliver the tailored financial ad-
vice that individual employees need risks being deemed an
ERISA fiduciary.
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3 Ibid., p. 47.
4 Hearing on ‘‘A More Secure Retirement for Workers: Proposals for ERISA Reform’’ before the

Subcommittee on Employer-Employee Relations, Committee on Education and the Workforce,
U.S. House of Representatives, 106th Congress, Second Session, Serial No. 106–95, p. 430.

The result is that ERISA has been read to insist that in-
dividual workers by the millions should become invest-
ment experts. It has not happened, it cannot happen, and
it is causing workers to be less well invested than if em-
ployers and investment intermediaries were allowed to
guide the individual employee on the asset allocation ap-
propriate to his or her place in the life cycle, family cir-
cumstances, and other assets.3

Kenneth S. Combs, Senior Vice President and Deputy General
Counsel of Massachusetts Mutual Life Insurance Company echoed
Professor Langbein’s concerns about the changing marketplace:

Over the past 25 years there also has been a dynamic
change in the types of investment vehicles and services of-
fered by financial institutions in the 401(k) plan and IRA
market. One major change has been the proliferation of
thousands of mutual funds offering a wide range of invest-
ment styles. In addition, insurance companies and banks
have originated a variety of new ‘‘stable value’’ investment
options for defined contribution plans that provide prin-
cipal and interest guarantees for participant account bal-
ances and supplement the traditional guaranteed invest-
ment contracts (GICs) offered by insurance companies.

The development of these investment vehicles offers plan
sponsors and plan participants an unprecedented range of
investment alternatives in the defined contribution plan
and IRA marketplace. It is now common for participants to
be able to direct their own investments among multiple
mutual funds and a stable value option within their 401(k)
or 403(b) plan. Indeed, some plans are now offering partici-
pants the opportunity to invest in a nearly limitless vari-
ety of mutual funds and individual securities through ‘‘bro-
kerage windows.’’

In our view, the shift to defined contribution plans and
participant-directed investing creates one of the funda-
mental challenges for the private retirement system. Plan
sponsors and participants increasingly require investment-
related services. Services provided by financial institutions
to 401(k)-type plans and IRA participants have developed
to include participant education, asset allocation assist-
ance, and increasingly, specific investment advice. The de-
velopment of these services is critical to ensuring that de-
fined contribution plan and IRA assets are invested wisely
and in ways that will provide a significant benefit to plan
participants. The law should be structured to encourage
the efficient delivery of such services.4

Ann L. Combs, Assistant Secretary for Pension and Welfare Ben-
efits at the U.S. Department of Labor, expressed similar concern
that workers need additional tools to create retirement security for
themselves:
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5 Hearing on H.R. 2269, ‘‘Retirement Security Advice Act,’’ before the Subcommittee on Em-
ployer-Employee Relations, Committee on Education and the Workforce, U.S. House of Rep-
resentatives, 107th Congress, First Session, July 17, 2001 (to be published).

Today’s 401(k) type plan participant faces choices and
challenges unknown to the participant of 20 years ago. In-
deed, many are afforded the virtually unlimited oppor-
tunity to invest—through open brokerage accounts—in al-
most any security available in the marketplace.

It is no longer only financial professionals that need to
know the principles of investment and asset allocation.
Now that plan participants have been put in charge of in-
vesting the assets in their own accounts, they must be pro-
vided with the means for making appropriate decisions.
These decisions will determine to a great extent, the re-
turns earned by their accounts, and, therefore, their secu-
rity and standard of living during retirement.

Many employees simply are not sophisticated enough
when it comes to risk/return strategies, asset allocation
and other such investment tools. Further, many do not
have the inclination, the time or the expertise to follow in-
vestment trends and market movements in today’s fast
paced global economy. As you know, today’s workers lead
busy lives, and many desire professional assistance with
these critically important retirement decisions.

The Department sought to address this need by pro-
viding guidance in 1996 concerning the distinction between
investment education and investment advice. The distinc-
tion being that investment advice gives rise to fiduciary re-
sponsibility under ERISA, while the provision of invest-
ment education does not. The 1996 interpretive bulletin
provides guidance to investment advisers and employers
showing how to provide educational investment informa-
tion and analysis to participants without becoming a fidu-
ciary under ERISA. However, in view of what is at stake,
many 401(k) plan participants, even with investment edu-
cation tools available, desire personally tailored advice. In-
vestment education, while important, is simply not
enough.5

The Committee heard repeatedly that the current regulatory
structure was insufficient to meet these demands. As Marc E.
Lackritz, President of the Securities Industry Association testified:

The Department has struggled with various iterations of
investment advice exemptions but would be the first to
recognize that none have been totally successful in achiev-
ing the industry’s objective to ensure that advice will be a
reality. All of the exemptions that have been issued thus
far have been based on a relatively high advice fee to ac-
commodate the internal vehicle fee offsets, which the De-
partment has traditionally required, or on the presence of
an independent fiduciary to give asset allocation advice.
Neither of these constructs is ideal. * * * Modern tech-
nology has created the ability to provide useful, objective
investment advice based on neutral and impartial com-
puter models and programs. Many plan sponsors, however,
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6 Hearing on ‘‘A More Secure Retirement for Worker: Proposals for ERISA REform’’ before the
Subcommittee on Employer-Employee Relations, Committee on Education and the Workforce,
U.S. House of Representatives, 106th Congress, Second Session, Serial No. 106–95, p. 463.

7 Ibid.
8 Hearing on ‘‘A More Secure Retirement for Workers: Proposals for ERISA Reform’’ before the

Subcommittee on Employer-Employee Relations, Committee on Education and the Workforce,
U.S. House of Representatives, 106th Congress, Second Session, Serial No. 106–95, p. 38.

want more personal interaction. Participants have ques-
tions and concerns. Their uncertainty can often be effec-
tively flushed out in face to face conversations. Question-
naire answers are often an overstatement or understate-
ment of how the participant really feels in terms of risk.
Any solution, either administrative or statutory, needs to
be geared to the realities of participant decision-making.6

There were numerous employers who testified that they wanted
to, but could not provide investment advice services for their em-
ployees. As Betty Shepard, the Human Resources Administrator for
Mohawk Industries, Inc., testified:

Despite our significant efforts to provide the necessary
tools for employees to make investment decisions, they
continue to look to us to provide specific investment ad-
vice. Due to the substantial fiduciary liability associated
with the delivery of specific advice under current law, we
do not offer * * * advice on investment choices to our
employees. While Internet-based services can assist many
plan sponsors, we do not feel that this will adequately ad-
dress our employees’ needs, as the majority of our employ-
ees do not have access to the Internet at home or at work.

[O]ur employees invest predominately in either stable
value funds that may not keep up with inflation, or they
are heavily weighted in stocks which will have a greater
risk for loss of principal. We continue to provide education
in the form of face-to-face meetings and mailings to the
employees’ homes, but this is not meeting employees’ needs
and does not satisfy their requests or concerns. (emphasis
added) 7

In addition, W. Allen Reed, CIEBA Chairman & President of
General Motors Investment Management Company testified:

[I]nvestment education alone is not sufficient. Many
plan participants are asking for more guidance—they want
to be told how to apply the general financial and invest-
ment concepts to their particular situations. What they de-
sire is the type of assistance that would constitute ‘‘invest-
ment advice’’ under ERISA.

The issue is not whether there is a need for such ad-
vice—the need seems to be there—but rather how best to
provide it. The employer community is not well situated to
do so. Many employers lack the expertise and the re-
sources to provide one-on-one investment advisory service
to plan participants.8

CIEBA urges Congress and the Department of Labor to
find a way for participants to be able to seek their own ad-
visers with minimal involvement from the plan sponsor.
The plan sponsor then will not be reluctant to make the
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9 Ibid.
10 29 U.S.C. § 1001 et seq.
11 29 U.S.C. § 1002(21).
12 29 U.S.C. § 1104.
13 29 U.S.C. § 1106(a).
14 29 U.S.C. § 1106(b).
15 29 U.S.C. § 1106(b)(1).
16 29 C.F.R. § 2550.408b–2(e)(1).
17 The Committee notes, however, that a number of courts have not agreed with the Depart-

ment of Labor’s per se Missouri Bank, 948 F.2D 660 (10th Cir. 1991; Brock v. Citizens Bank
of Clovis, 841 F.2d 344 (10th Cir. 1988); Evans v. Bexley, 750 F.2d 1498 (7th Cir. 1985).

advisory services available because it would be protected
from liability, while the participants would be able to ob-
tain advice tailored to their personal financial situations.9

B. LEGISLATION

The fiduciary responsibility provisions under Title I of ERISA 10

protect plans and participants by imposing special duties and obli-
gations on ‘‘fiduciaries’’ with respect to plans. Under section
3(21),11 a person who renders investment advice for a fee is a fidu-
ciary with respect to the advice provided. Section 404 12 requires
that plan fiduciaries carry out their responsibilities prudently, act
solely in the interest of plan participants, diversify plan invest-
ments, and administer the plan consistent with plan documents.
These rules are rooted in the common law of trusts, and have
proved flexible and responsive to changes in the retirement plan
and investment markets.

ERISA departs from the law of trusts, however, by adding a se-
ries of prohibited transaction rules (section 406) that create signifi-
cant obstacles for plan sponsors and service providers to make a
full range of investment options and services available to plan par-
ticipants and beneficiaries. Specifically, section 406(a) 13 includes a
list of transactions between a plan and a ‘‘party in interest’’ that
are prohibited. Such transactions include a sale of property, a loan
or lease, or the provision of services. Virtually any transaction
could fall within one of these broad categories.

In addition to the party-in-interest transactions described in sec-
tion 406(a), section 406(b) 14 includes general prohibitions against
a fiduciary engaging in transactions between the plan and the fidu-
ciary. In particular, section 406(b)(1) 15 prohibits a fiduciary from
dealing with the assets of the plan in his or her own interest or
for his or her own account. Under the Department of Labor’s guid-
ance, a fiduciary may be guilty of self-dealing if it acts in a trans-
action in which it might affect the timing or amount of its own
compensation or cause fees to be paid to it from a third party.16

As a result, fiduciaries might violate section 406(b) merely by act-
ing in a transaction in which they have a financial interest, even
when the fiduciary’s acts are nonetheless beneficial to and in the
interests of the plan or its participants.17

Importantly, transactions in violation of section 406 could give
rise to an annual 15 percent excise tax penalty under section 4975
of the Code (or a 5 percent civil penalty under section 502(i) of
ERISA where transactions involve welfare plans). Fiduciaries can
be assessed this penalty for per se violations even if there is no
showing of harm or loss to the plan.

The Department of Labor has adopted the view that a person
giving investment advice will violate section 406(b) where the ad-
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18 See DOL Adv. Op. 97–15 (May 16, 1997).
19 29 U.S.C. § 1108(a).
20 See, e.g., PTE 97–12, 62 Fed. Reg. 7275 (Feb. 19, 1997).
21 See, e.g., Donovan v. Bierwith, 680 F.2d 263, 272 n.8 (2d Cir. 1982).
22 Compare with 29 C.F.R. 2550.408b–2(a) (limiting relief of section 408(b)(2) to transaction

described in section 406(a)).

viser receives fees in connection with the investment decision (e.g.,
the fiduciary receives different fees from various mutual funds).18

Using its authority to issue administrative exemptions under sec-
tion 408(a),19 the Department of Labor has granted a few limited
exemptions for advisory programs where fees paid to the adviser
from affiliated or unaffiliated mutual funds are totally offset
against fees the plan otherwise pays. These exemptions, however,
generally require the adviser charge a fee for services and then off-
set that fee against other costs.20 The specific exemption also cre-
ates rigid pricing structures that are difficult to adjust to changing
market conditions. Additionally, it is time consuming and costly for
advisers to obtain these specific limited exemptions and the stand-
ards for obtaining them are far from clear. Moreover, the terms of
these exemptions generally are confusing for the plan participant
to understand and are also an enhanced cost to the plan. Under the
current structure, employers and financial institutions are discour-
aged from providing investment advice, plan participants and bene-
ficiaries are deprived of the opportunity to take advantage of such
advice, and the costs of services directly charged to the plans—
charges that are typically passed through to the plan participants
and beneficiaries—have been raised.

H.R. 2269’s exemption to the prohibited transaction rules
H.R. 2269 amends ERISA and the Internal Revenue Code to per-

mit the provision of investment advice to plan participants and
beneficiaries, the purchase or sale of assets pursuant to the invest-
ment advice and the direct or indirect receipt of fees in connection
with providing the advice. The bill is intended to enable regulated
financial institutions that provide investment options and adminis-
trative and other services to employee benefit plans also to provide
investment advisory services directly to plans, participants and
beneficiaries desiring these services.

In order to nurture a dynamic, competitive, and consumer-re-
sponsive market for employer-provided investment advice, H.R.
2269 seeks to give providers, sponsors, and participants flexibility
within which to be innovative while protecting participants through
strong and clear expressions of the adviser’s overarching fiduciary
duty—the highest duty of loyalty known to the law 21—and through
rigorous but practical disclosures of any potential conflicts of inter-
est.

The bill establishes a new statutory exemption from ERISA’s pro-
hibited transaction rules for certain comprehensively regulated en-
tities to provide advice services to plan fiduciaries or plan partici-
pants (‘‘fiduciary advisers’’). The Committee intends the exemption
to specifically provide relief from both the party in interest restric-
tions (section 406(a)) and conflict of interest rules (section 406(b))
and is therefore broader than the Department of Labor has con-
strued other statutory exemptions.22

H.R. 2269 covers three broad categories of transactions entered
into in connection with the provision of investment advice: (1) the
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service of providing investment advice, (2) the sale, acquisition, and
holding of securities or other property, and (3) the direct or indirect
receipt of compensation or any fees associated with the provision
of advice. The exemption covers any acquisition, holding or sale of
securities and other assets, such as insurance contracts or real es-
tate, acquisitions or sales on an ‘‘in-kind’’ basis, acquisitions or
sales on either an agency or principal basis, and it covers exten-
sions of credit and loans associated with such transactions (includ-
ing the settlement of such transactions). The exemption also pro-
vides relief for any compensation and fees received by reason of the
provision of advice, including fees paid in connection with a fidu-
ciary adviser’s affiliated mutual funds or unaffiliated mutual funds
(including fees paid under a plan adopted in accordance with Rule
12b–1 under the Investment Company Act of 1940), commissions,
and other compensation received in connection with transactions
covered by the exemption (e.g., spreads received in connection with
principal transactions).

H.R. 2269 applies only to plans where the investment of assets
of the plan is subject to the direction of plan participants or bene-
ficiaries. (The companion amendments to section 4975 of the Inter-
nal Revenue Code cover both defined contribution plans as well as
individual retirement accounts, which are generally not subject to
Title I of ERISA.) The Committee specifically intends the exemp-
tion to be available with respect to participant directed plans quali-
fying under section 404(c) of ERISA, as well as other plans that do
not qualify under section 404(c) that are subject to participant di-
rection.

The Committee intends the exemption to cover advice provided
to both the plan and participants. With respect to ‘‘plan level ad-
vice,’’ fiduciary advisers may make recommendations to plan fidu-
ciaries in connection with the selection of the investment options
made available to participants, as well as offer ongoing advice with
respect to monitoring the performance of existing investment op-
tions and recommending changes to the plan’s investment options.
The Committee believes that it is critical that advice be made
available to plan fiduciaries who select the investments offered to
participants so that the underlying set of investment choices avail-
able to the plan participants represent a diversified and appro-
priate set of investment options. With respect to ‘‘participant level
advice,’’ the bill permits fiduciary advisers to make specific invest-
ment recommendations to participants taking into account their in-
dividual circumstances. The exemption is not available to defined
benefit plans, welfare benefit plans and defined contribution plans
that are not participant directed.

Opponents of the bill have argued that there should be no ex-
emption to the prohibited transaction rule, but if there is one, fidu-
ciary advisers should be required to offer an unaffiliated adviser
along with the fiduciary adviser’s services. The Committee believes
that this proposal is untenable. As an initial matter, it should be
noted that the purported ‘‘conflict’’ the adviser has is the conflict
that any investment adviser would have that an individual hired
on their own because any individual investment adviser would
have funds to sell. The Committee believes that requiring fiduciary
advisers to provide two advisers, one being a so-called independent
adviser, would significantly increase costs and administration with-
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23 29 U.S.C. § 1109, §§ 1131–32. See also, Ream v. Frey, 107 F.3d 147, 152–53 (3d Cir. 1997)
(allowing plaintiff to recover for losses to his 401(k) account); Varity Corp. v. Howe, 36 F.3d 746
(8th Cir. 1994) (plaintiffs were entitled to ‘‘restitution for benefits of which they were deprived’’
and were awarded the amount of their past-due benefit); Strom v. Goldman, Sachs & Co., 202
F.3d 138, 147–48 (2d Cir. 1999) (insured’s widow was entitled to recover the benefits she should
have received under the plan); Beck v. Levering, 947 F.2d 639, 641–42 (2d Cir. 1991), cert. de-
nied, 504 U.S. 1054 (1993) upholding permanent injunction requiring compliance with ERISA);
Martin v. Feilen, 965 F.2d 660, 673 (8th Cir. 1992), cert. denied, 506 U.S. 1054 (1993) (holding
that it was an abuse of discretion for district court not to issue injunction barring individuals
against service as a fiduciary or service provider).

24 H.R. Rep. No. 93–533, 93d Cong., 2d Sess., reprinted in 3 U.S.C.C.A.N. 4639, 4655 (1974).
25 29 U.S.C. § 1002(38).

out providing any additional protections for workers. The Com-
mittee also observes that under the opponent’s scheme, the so-
called independent adviser could become conflicted by their associa-
tion with the fiduciary adviser. The Committee believes that work-
ers will only receive the investment advice they need if the system
for delivering that advice is simple, practical, and in-step with the
business world while delivering a quality product. In addition, the
Committee believes that the bill sufficiently protects workers
through its disclosure and other substantive requirements, as well
as the application of ERISA fiduciary rules and civil remedies.

Opponents have also argued that even if a limited exemption
were adopted, there is no meaningful remedy for breach of fidu-
ciary duty under ERISA. As demonstrated by 25 years of remedies
under ERISA, the fiduciary liability can be significant and can in-
clude large civil fines as well as criminal penalties.23 Indeed, the
Committee wrote in its report about the original ERISA bill:

The enforcement provisions have been designed specifi-
cally to provide both the Secretary [of Labor] and partici-
pants and beneficiaries with broad remedies for redressing
or preventing violations of the Act. The intent of the Com-
mittee is to provide the full range of legal and equitable
remedies available in both state and federal courts and to
remove jurisdictional and procedural obstacles which in
the past appear to have hampered effective enforcement of
fiduciary responsibilities under state law for recovery of
benefits due to participants.24

The remedies under ERISA are significant and meaningful and
the Committee believes that they should be preserved.

Fiduciary advisers
The exemption under H.R. 2269 is available only to ‘‘fiduciary ad-

visers,’’ which are regulated institutions that give investment ad-
vice to plan fiduciaries and plan participants. The bill defines a ‘‘fi-
duciary adviser’’ to mean registered investment advisers (under
federal or state law as applicable), banks, insurance companies,
and registered broker dealers, all of whom are comprehensively
regulated by the states and/or the federal government. (Thus, per-
sons eligible for the exemption are the same persons that are gen-
erally eligible under section 3(38) of ERISA 25 to serve as invest-
ment managers for plans.) In addition, the exemption is specifically
structured to cover transactions with affiliates of these regulated
institutions, as well as the transactions involving the employees,
agents, and registered representatives of both the financial institu-
tion and its affiliates.
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The intent of the definition of fiduciary advisers is to make the
exemption broadly available to regulated financial institutions and
to provide such institutions with the flexibility to determine how
advisory services can be provided efficiently through affiliated in-
vestment advisers, broker dealers, banks and insurance companies
and any of the individuals that provide advisory services on their
behalf.

Additionally, the Committee intends that the term ‘‘fiduciary ad-
viser’’ be consistent with existing insurance, banking, and securi-
ties laws. The Committee intends existing state and federal law to
continue to govern the qualifications and actions of the entities
subject to the exemption, and as a condition of the exemption, per-
sons who act on behalf of such entities (employees, agents, reg-
istered representatives) must be in compliance with the applicable
laws that already regulate their provision of advice. However, the
Committee believes that these existing laws, coupled with ERISA’s
high standards of fiduciary conduct and liability and the provisions
under H.R. 2269 will provide a sufficient framework to protect con-
sumers without requiring additional regulation under ERISA or by
the Department of Labor.

Opponents of H.R. 2269 have raised concerns that the definition
of fiduciary adviser does not provide sufficient assurance of quali-
fied investment advisers. These concerns are unfounded. The bill’s
definition of a fiduciary adviser in this bill is based on the defini-
tion of ‘‘investment manager’’ that has existed in ERISA since 1974
and has worked well. By definition, investment managers are given
discretionary authority to manage entire ERISA portfolios and,
thus, such persons exercise considerably more control over plan as-
sets than persons who provide advice who are subject to this bill.
There has been no showing that persons who are qualified to act
as investment managers—including banks, insurance companies
and investment advisers—are not also qualified to act as invest-
ment advisers. Opponents of this bill have suggested that there
should be additional qualification standards created either under
the bill or by the Department of Labor. Additional standards would
be unnecessary and prohibitive. First, federal and state banking,
insurance, and securities laws already regulate the entities that
are allowed to provide investment advice under the bill. To add an
additional layer of ERISA regulation on top of the existing com-
prehensive statutory schemes would create potential conflicts be-
tween laws and create an unduly burdensome regulatory frame-
work. Second, the plan sponsor has a duty to prudently select an
investment adviser, which would include reviewing the qualifica-
tion of the investment adviser who will advise the plan and its par-
ticipants. Moreover, if an entity is hired as the fiduciary adviser for
a plan, that entity is responsible as a fiduciary for providing an in-
dividual adviser who is capable of, and trained to, provide high
quality advice for the plan in question and its participants.

Requirements
In order for the exemption under H.R. 2269 to apply, the fol-

lowing conditions must be met: (1) the advice provider must qualify
as a specified, regulated entity under the ‘‘fiduciary adviser’’ defini-
tion; (2) specified disclosures must be provided to the advice recipi-
ent; (3) any sale or acquisition pursuant to the investment advice
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must occur solely at the direction of the advice recipient; (4) the
terms of the transaction must be at least as favorable as an arm’s
length transaction would be, and the compensation received by the
fiduciary adviser and its affiliates in connection with a sale or ac-
quisition of a security or other property resulting from the advice
provided must be reasonable; and (5) the fiduciary adviser must
comply with a six-year record keeping requirement. Each require-
ment is discussed in detail below.

Disclosure
The bill requires any fiduciary adviser to inform plan partici-

pants and beneficiaries about five aspects of their relationship be-
fore providing advice. Fiduciary advisers must disclose in writing:
(1) the fees or other compensation that the fiduciary adviser and
its affiliates receive relating to the provision of the investment ad-
vice or a resulting sale or acquisition of assets; (2) any material af-
filiation or contractual relation of the fiduciary adviser to any asset
recommended, purchased or sold; (3) any limitation placed on the
fiduciary’s ability to provide advice; (4) the types of advisory serv-
ices provided; and (5) that the adviser is acting as a fiduciary of
the plan in connection with the provision of advice.

The requirement to disclose any material affiliations or contrac-
tual relationship of the fiduciary adviser or its affiliate with a secu-
rity or other property (that is the subject of the investment advice)
is intended to identify material conflicts of interest arising from the
provision of the advice. Under this requirement, therefore, the fidu-
ciary adviser is required to disclose those interests that could affect
the exercise of a fiduciary adviser’s judgment when providing in-
vestment advice.

Additionally, the requirement to disclose any limitation on the
scope of investment advice provided is intended to identify clearly
the scope of the advisory program. Thus, if the investment advice
offered is based on the fiduciary adviser’s consideration of only a
subset of the investment options available under a plan, the fidu-
ciary adviser must disclose this limitation. For instance, if the advi-
sory service does not address the purchase, sale or retention of em-
ployer stock, the limitation must be disclosed.

The requirement that the fiduciary adviser disclose that it acts
as a fiduciary is intended to specify that the adviser will be a fidu-
ciary for purposes of the advice given, but not for all aspects of the
plan. It is similarly understood that the fiduciary adviser acts as
a fiduciary only with respect to those persons—the plan or its par-
ticipants—who receive advice; they do not have a fiduciary rela-
tionship with respect to participants who elect not to receive ad-
vice. Fiduciary advisers are, of course, subject to the duties of loy-
alty and prudence set forth in section 404 of ERISA in connection
with the advice they provide. It is the Committee’s understanding,
however, that a fiduciary adviser (or its affiliates) would not fail to
meet the requirements of ERISA section 404 solely by reason of
their provision of advice which is the subject of the exemption, and
their direct or indirect receipt of fees or compensation as a result
of the provision of investment advice. In addition, in requiring that
the fiduciary adviser disclose that it acts as a fiduciary with re-
spect to the investment advice it provides, the bill does not alter
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the definition of investment advice set forth in section 3(21) of
ERISA and the Department of Labor’s regulations.

Opponents to the bill have argued that disclosure should be
made each and every time a plan participant or beneficiary seeks
advice. The Committee has sought to make the disclosure such that
participants receive significant information in a way and at a time
when it will be meaningful to the participant. To require disclosure
every single time advice is sought, regardless of how minimal,
would undermine that meaning and potentially make the disclo-
sure just another piece of paper the participant receives and dis-
cards. If the participant desires a disclosure at any time, he or she
may request one and the fiduciary adviser will provide it free of
charge. This makes the information available to the participant
without decreasing the significance of the initial disclosure.

Timing
The bill requires that ‘‘in the case of the initial provision of the

advice with regard to a security or other property’’ the fiduciary ad-
viser will provide a notice making certain disclosures to the recipi-
ent of the advice. The disclosure must be ‘‘reasonably contempora-
neous’’ with the initial provision of advice. In addition, the informa-
tion included in the notice must be kept up to date for a one-year
period following the provision of the advice.

Under these requirements, it is generally expected that the dis-
closure will be given at the time of or shortly before the advice is
provided. However, the exemption contemplates that the notice
may be provided shortly after the time of advice, where the nature
of advice medium limits the ability to provide notice at the time of
advice. Thus, where advice is provided via a telephone call center,
the fiduciary adviser may comply with the ‘‘reasonably contempora-
neous’’ time requirement by sending the notice (in written or elec-
tronic form) to the plan or participant shortly after the provision
of advice. In addition, a fiduciary adviser does not have to affirma-
tively provide added notice to plans or participants every time ad-
vice is provided. Instead, the adviser must make the initial disclo-
sure, and then maintain the notice in an up-to-date form and pro-
vide a new notice without charge upon the request of the plan fidu-
ciary or participant.

Presentation
The statutory exemption requires that the fiduciary adviser pro-

vide to advice recipients clear and conspicuous written or electronic
disclosures, written in a manner designed to be understood by the
average plan participant. The phrase ‘‘clear and conspicuous man-
ner and in a manner calculated to be understood by the average
plan participant’’ is intended to mean that the disclosures are rea-
sonably understandable to plan participants and designed to call to
their attention the nature and significance of the information being
provided. This requirement, however, does not mandate the use of
any particular technique for making the disclosure clear and con-
spicuous, and each fiduciary adviser retains the flexibility to decide
how best to comply with this requirement.

Furthermore, the disclosure requirements are intended to be con-
sistent with those required under applicable securities laws. Ac-
cordingly, it is intended that the disclosure provisions be construed
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26 Compare with PTE 97–12. 62 Fed. Reg. 7275 (Feb. 19, 1997).

in a manner that assures consistency between the statutory exemp-
tion and existing securities laws, including rules that govern the
timing of required disclosures and the sufficiency of forms of disclo-
sure.

Disclosure required by securities laws
In addition to the disclosures required above, the bill requires

that fiduciary advisers must make any disclosures required by ap-
plicable securities laws. The Committee does not intend for this to
supplant the fiduciary advisor’s obligation to follow other state and
federal laws and regulations.

The recipient of the advice directs the assets of the plan
The bill requires that the transactions to acquire or sell securi-

ties or other property occur solely at the direction of the recipient
of the advice (i.e., either the participant or an appropriate plan fi-
duciary). It is generally expected that this standard will be met
where, under the contract or other arrangement governing the pro-
vision of advisory services, a participant or plan fiduciary has the
authority to accept or reject the specific investment recommenda-
tions made by the fiduciary adviser and the fiduciary adviser does
not, in fact, exercise discretion in making the investment decision
on behalf of the participant or plan. This condition does not require
that the fiduciary adviser obtain written agreement by the partici-
pant or plan prior to each transaction for which advice has been
provided. In addition, it is understood that an advice recipient may
give an ongoing direction to rebalance or make limited adjust-
ments, on a periodic basis, to a plan or participant’s portfolio pur-
suant to pre-established guidelines. Ongoing directions of this type
would satisfy the requirement.

The fiduciary adviser’s compensation must be reasonable
The bill requires that the compensation received by a fiduciary

adviser or affiliate from a sale or acquisition of a security or other
property as a result of the provision of investment advice be rea-
sonable. It is expected that the ‘‘reasonableness’’ and ‘‘arm’s length’’
standards will be determined objectively with reference to the price
and terms available to a plan in a competitive marketplace. The
bill does not otherwise regulate the fees that a fiduciary adviser
may receive. Therefore, the bill does not require the ‘‘leveling’’ or
‘‘offset’’ of fees received by the fiduciary adviser or affiliates against
any fees that would otherwise be paid to such person. In this re-
spect, the bill has a different approach than that adopted by the
Department of Labor in issuing individual exemptions for similar
advisory services.26 As such, H.R. 2269 does not require a fiduciary
adviser or its affiliate to receive the same or substantially the same
fees, direct or indirect, from each of the investment options avail-
able under a plan.

Furthermore, this requirement is not intended to require a re-
view of the costs associated with a specific investment product
available under a plan, including the investment management and
other fees inherent in the nature of the investment product, par-
ticularly in light of current ERISA fiduciary standards that require
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plan fiduciaries to select and periodically review the investment op-
tions made available to plan participants. For example, the require-
ment is not intended to apply to fees and costs associated with the
investment management and operation of mutual funds, for which
fees are disclosed in the fund’s prospectus and by law are identical
to those charged to the general public.

Terms must be at least as favorable as arm’s length transaction
The terms of the sale, acquisition, or holding must be as least as

favorable to the plan as a transaction made at arm’s length would
be. This determination should be made objectively with reference
to the price and terms available in a competitive marketplace.

The fiduciary adviser must maintain the disclosure information
The fiduciary adviser is required to keep the information dis-

closed to the plan participant or beneficiary for one year following
the provision of advice. The fiduciary adviser must also make a
currently accurate form of the disclosure available to plan partici-
pants or beneficiaries at their request without charge. The Com-
mittee intends that plan participants or beneficiaries should have
access to the disclosure information while being advised by a fidu-
ciary adviser.

Additionally, the fiduciary adviser is required to keep any
records necessary to determine whether the requirements for this
exemption have been met for six years following the provision of
advice. It is understood that a fiduciary adviser may use electronic
media to maintain and store records under the bill’s record keeping
requirements.

Exemption for plan sponsor and other fiduciaries
The bill ensures that plan sponsors and other plan fiduciaries

that arrange for the provision of advice by fiduciary advisers shall
not be liable under ERISA’s fiduciary or prohibited transaction
rules for the specific investment advice given by the fiduciary ad-
viser. Under H.R. 2269, the advice must be pursuant to an ar-
rangement (e.g., contract) between the plan sponsor or other fidu-
ciary and the fiduciary adviser, the arrangement must require that
the fiduciary adviser comply with the conditions of the exemption
and the fiduciary adviser must make a written acknowledgment
that it is a plan fiduciary with respect to the advice provided. H.R.
2269 makes clear that the plan sponsor and other plan fiduciaries
retain the general duty under section 404 of ERISA to prudently
select and monitor the overall services and performance of the fidu-
ciary adviser, but need not monitor the provision of specific invest-
ment advice. Of course, where a participant arranges directly with
a fiduciary adviser, and the plan sponsor does not take part in ar-
ranging for the provision of the advisory service to the participant,
such requirements are not applicable. In such circumstances, it is
expected that the plan sponsor would not be liable for the selection
and monitoring of the fiduciary adviser.

The Committee notes that H.R. 2269 limits the liability of the
plan sponsor or other fiduciary does not provide liability protection
to the fiduciary adviser for the advice provided. Fiduciary advisers
who enter into contracts with the plan sponsor or another plan fi-
duciary are, of course, subject to potential liability for the advice

VerDate 11-MAY-2000 15:17 Nov 02, 2001 Jkt 099006 PO 00000 Frm 00020 Fmt 6659 Sfmt 6602 E:\HR\OC\HR262P1.XXX pfrm07 PsN: HR262P1



21

27 Compare with 29 U.S.C. § 1108(b)(4) (bank investments); 29 U.S.C. § 1108(b)(5) (insurance
contracts); PTE 77–3, 42 Fed. Reg. 18734 (April 8, 1977) (mutual funds); PTE 79–41, 44 Fed.
Reg. 46365 (Aug. 7, 1979) (expanding section 408(b)(5) for certain insurance company affiliates).

they give. However, the exemption would permit fiduciary advisers
to provide advisory services to participants and beneficiaries of par-
ticipant directed plans sponsored by the fiduciary adviser or its af-
filiates (or IRAs established with such institutions that are not
ERISA-covered plans). Thus, the decision by a fiduciary adviser to
retain itself to provide services to its own plan participants, and
the ongoing provision of advice, is subject to relief under the ex-
emption. In this regard, the exemption is consistent with the intent
of Congress and the policy of the Department of Labor under
which, subject to the protections of ERISA’s general fiduciary
standards of conduct, institutions should not have to obtain invest-
ment options and services for their own plans from third parties.27

In all circumstances, however, the Committee emphasizes that
the selection of the fiduciary adviser, and provision of services by
the fiduciary adviser, with respect to the adviser’s own plan must
always be made consistent with the general fiduciary standards of
section 404 of ERISA.

Payment of fees
Finally, H.R. 2269 clarifies that plan assets may be used to pay

reasonable expenses in providing investment advice to plan partici-
pants and beneficiaries.

Conclusion
H.R. 2269 is a critically important measure that gives workers

the tools they need to help them make sound investment decisions
with their retirement dollars. It will be good for employers who are
seeking ways of retaining skilled and motivated workers, and it
provides an important benefit to workers, as well. If we want to
truly maximize retirement security opportunities, access to high-
quality investment advice is critical. H.R. 2269 will open up the ac-
cess to that investment advice while protecting workers with some
of the most rigorous safeguards under the law.

The pension and investment world has changed dramatically in
the 25 years since the passage of ERISA. It is time to modernize
ERISA so that it reflects the financial realities of the new economy.

SUMMARY

ERISA creates barriers that currently prevent employers and in-
vestment intermediaries from providing individualized investment
advice to workers. Arcane and highly complex ERISA rules se-
verely limit the ability of service providers (such as mutual funds,
banks, or insurers) to provide investment advice to workers in the
plans they service.

H.R. 2269 addresses this issue by allowing employers to provide
their workers with access to professional investment advice as a
benefit as long as advisers fully disclose any fees or potential con-
flicts. It also includes significant safeguards to ensure that workers
receive advice solely in their best interests.

H.R. 2269 clarifies that employers are not responsible for the in-
dividual advice given by professional advisers to individual partici-
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pants, removing the barrier to employers contracting with advice
providers and their workers. Under current law, employers are dis-
couraged from providing this benefit because liability issues are
ambiguous and employers may be held liable for specific advice
that is provided to their employees. Under the bill, employers will
remain responsible under ERISA fiduciary rules for the prudent se-
lection and periodic review of any investment advisor and the ad-
vice given to employees.

H.R. 2269 protects workers from potential abuses. The measure
permits investment service firms to provide investment advice
about all investment products, including their own as long as they
disclose any fees or potential conflicts. Investment advice may only
be offered by ‘‘fiduciary advisers’’—entities that are fully regulated
by applicable banking, insurance, and securities regulations (such
as registered investment advisers, registered broker dealers, insur-
ance companies, and banks). This ensures that individuals who
provide advice will be as qualified as those who are allowed to be
investment managers under ERISA. Fiduciary advisers acknowl-
edge in writing that they are fiduciaries twice: once to the plan
sponsor and once to the plan participant.

Under the ‘‘fiduciary duty’’ requirement, investment advisers will
be personally liable for any failure to act solely in the interest of
the worker, including civil and criminal enforcement by the Depart-
ment of Labor. This is the highest form of financial responsibility
an investment advisor can be held to under the law. In addition,
existing federal and state laws that regulate individual industries
will continue to apply.

ERISA’s fiduciary duty applies to both the employer’s selection of
the advisor and the advice it provides. This duty requires that ad-
visers act prudently and solely in the interests of participants. As
a result, H.R. 2269 makes it illegal for an advisor to act on a con-
flict of interest; moreover, the Department of Labor is authorized
to seek both criminal and civil penalties in such a case. For exam-
ple, an advisor could not advise a participant to invest in a mutual
fund just because the advisor receives a higher commission on the
fund.

In order to provide advice under the bill, investment service
firms must disclose any fees or potential conflicts. The bill requires
that disclosure be in plain language for the average plan partici-
pant to understand. In addition, the disclosure must also be ‘‘rea-
sonably contemporaneous’’ with the advice so that employees re-
ceive the disclosure when they receive advice.

Comprehensive disclosure will inform participants of any finan-
cial interest advisers may have, the nature of the advisor’s affili-
ation (if any) with the available investment options, and any limits
that may be placed on the advisor’s ability to provide advice. These
types of disclosure obligations, along with fiduciary duties, have
worked well in regulating the conduct of advisers under federal se-
curities laws for more than 60 years.

Lastly, H.R. 2269 does not require any employer to contract with
an investment advisor and no employee is under any obligation to
accept or follow any advice. Workers will have full control over
their investment decisions, not the advisor.

The Retirement Security Advice Act will empower workers with
the information they need to make the most of the retirement sav-
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ings and investment opportunities afforded them by today’s 401(k)-
type plans. This legislation will foster a competitive, dynamic in-
vestment advice marketplace that serves worker needs but also es-
tablish a strong, protective framework that safeguards their inter-
ests.

SECTION-BY-SECTION ANALYSIS

Section 1. Short title
‘‘Retirement Security Advice Act of 2001.’’

Section 2. Prohibited transaction exemption for the provision of in-
vestment advice

The bill provides a statutory exemption from the prohibited
transaction rules of the Employee Retirement Income Security Act
(ERISA) and the Internal Revenue Code (a new § 408(b)(14) of
ERISA and a new § 4975(d)(14) of the IRC) for: (1) the provision of
investment advice regarding plan assets subject to the direction of
plan participants and beneficiaries plan to a plan, its participants
and beneficiaries, (2) the sale, acquisition, or holding of securities
or other property pursuant to such investment advice, and (3) the
direct or indirect receipt of fees or other compensation in connec-
tion with providing the advice.

In order to qualify for the exemption, an entity must be a ‘‘fidu-
ciary adviser’’ and must meet a series of detailed requirements.
The bill defines the following regulated entities to qualify as fidu-
ciary advisers: registered investment advisers, banks, insurance
companies, registered broker-dealers, and the affiliates, employees,
agents, or registered representatives of those entities who satisfy
the requirements of the applicable insurance, banking and securi-
ties laws with respect to the provision of such advice.

The fiduciary adviser, at a time reasonably contemporaneous
with the initial delivery of investment advice on a security or other
property, must provide a clear and conspicuous written (including
electronic) disclosure of: (1) the fees or other compensation that the
fiduciary adviser and its affiliates receive relating to the provision
of investment advice or a resulting sale or acquisition of securities
or other property (including from third parties), (2) any interest of
the fiduciary adviser (and its affiliates) in any security or other
property recommended, purchased or sold, (3) any limitation placed
on the fiduciary’s ability to provide advice, (4) the advisory services
offered, and (5) that the adviser is acting as a fiduciary of the plan
in connection with the provision of such advice; and (6) any infor-
mation required to be disclosed under applicable securities laws.
This disclosure must be written in a way that the average plan
participant could understand the information. This material must
be maintained in currently accurate form.

Any investment advice provided to participants or beneficiaries
may be implemented (through a purchase or sale of securities or
other property) only at their direction.

The terms of the transaction must be at least as favorable to the
plan as an arm’s length transaction would be, and the compensa-
tion received by the fiduciary adviser (and its affiliates) in connec-
tion with any transaction must be reasonable. The fiduciary ad-
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viser must also provide a written acknowledgement that it is acting
as a fiduciary of the plan to the plan sponsor.

Fiduciary advisers must comply with a six-year record-keeping
requirement (for records necessary to determine whether the condi-
tions of the exemption have been met).

A plan sponsor or other fiduciary that arranges for a fiduciary
adviser to provide investment advice to participants and bene-
ficiaries has no duty to monitor the specific investment advice
given by the fiduciary adviser to any particular recipient of advice.
The plan sponsor or other fiduciary retains the duty of prudent se-
lection and periodic review of the fiduciary adviser. The fiduciary
adviser must acknowledge in writing to the plan sponsor that it is
acting as a fiduciary of the plan with respect to the advice pro-
vided. Plan assets may be used to pay for the expenses of providing
investment advice to participants and beneficiaries.

Section 3. Effective date
The provisions of H.R. 2269 shall apply with respect to advice

provided on or after January 1, 2002.

EXPLANATION OF AMENDMENTS

The provisions of the substitute are explained in this report.
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APPLICATION OF LAW TO THE LEGISLATIVE BRANCH

Section 102(b)(3) of Public Law 104–1 requires a description of
the application of this bill to the legislative branch. This bill allows
employers to provide workers access to professional investment ad-
vice provided that the advisers disclose any fees or potential con-
flicts through amendments to the Employee Retirement Income Se-
curity Act (ERISA). Since ERISA excludes governmental plans, the
bill does not apply to legislative branch employees. As public em-
ployees, legislative branch employees are eligible to participate in
the Federal Employee Retirement System.

STATEMENT OF OVERSIGHT FINDINGS AND RECOMMENDATIONS OF
THE COMMITTEE

In compliance with clause 3(c)(1) of rule XIII and clause (2)(b)(1)
of rule X of the Rules of the House of Representatives, the Commit-
tee’s oversight findings and recommendations are reflected in the
body of this report.

UNFUNDED MANDATE STATEMENT

Section 423 of the Congressional Budget and Impoundment Con-
trol Act (as amended by Section 101(a)(2) of the Unfunded Man-
dates Reform Act, P.L. 104–4) requires a statement of whether the
provisions of the reported bill include unfunded mandates. This bill
allows employers to provide workers access to professional invest-
ment advice provided that the advisers disclose any fees or poten-
tial conflicts through amendments to the Employee Retirement In-
come Security Act (ERISA). As such, the bill does not contain any
unfunded mandates.

BUDGET AUTHORITY AND CONGRESSIONAL BUDGET OFFICE COST
ESTIMATE

With respect to the requirements of clause 3(c)(2) of rule XIII of
the House of Representatives and section 308(a) of the Congres-
sional Budget Act of 1974 and with respect to requirements of
3(c)(3) of rule XIII of the House of Representatives and section 402
of the Congressional Budget Act of 1974, the Committee has re-
ceived the following cost estimate for H.R. 2269 from the Director
of the Congressional Budget Office:

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,

Washington, DC, October 9, 2001.
Hon. JOHN A. BOEHNER,
Chairman, Committee on Education and the Workforce,
House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for H.R. 2269, the Retirement Se-
curity Advice Act of 2001.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contact is Geoffrey Gerhardt.

Sincerely,
BARRY B. ANDERSON

(For Dan L. Crippen, Director).
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Enclosure.

H.R. 2269—Retirement Security Advice Act of 2001
H.R. 2269 would amend the Employee Retirement Income Secu-

rity Act of 1974 (ERISA) and the Internal Revenue Code so that
employer-sponsored retirement plans may provide plan partici-
pants with direct access to fiduciary advisers. Under current law,
employers may not provide participants in their retirement plans
with direct access to financial advisers for the purpose of providing
individual investment advice. The Congressional Budget Office and
the Joint Committee on Taxation estimate that H.R. 2269 would
have a negligible effect on federal spending and revenues. Because
H.R. 2269 would affect receipts, pay-as-you-go procedures would
apply to the bill.

In modifying provisions of ERISA and the Internal Revenue
Code, the legislation also would establish certain requirements that
must be followed by advisers who are provided by plan sponsors.
H.R. 2269 would require that fiduciary advisers must disclose to
employees all fees, as well as any financial holdings or potential
conflicts that could affect their investment advice. Fees collected
though such advice would not be subject to the excise taxes im-
posed by section 4975 of the Internal Revenue Code. The bill would
also require advisers to act in the best financial interest of the em-
ployee and to maintain records related to such advice for at least
six years. Finally, the bill states that employers would not be le-
gally or financially responsible for the investment advice given to
its employees.

H.R. 2269 contains no intergovernmental or private-sector man-
dates as defined in the Unfunded Mandates Reform Act and would
not affect the budgets of state, local, or tribal governments.

The CBO staff contact for this estimate is Geoffrey Gerhardt.
The estimate was approved by Peter H. Fontaine, Deputy Assistant
Director for Budget Analysis.

STATEMENT OF GENERAL PERFORMANCE GOALS AND OBJECTIVES

In accordance with clause (3)(c) of House Rule XIII, the goals of
H.R. 2269 to allow employers to provide workers access to profes-
sional investment advice provided that the advisers disclose any
fees or potential conflicts through amendments to the Employee
Retirement Income Security Act (ERISA). The Committee expects
the Department of Labor to implement the changes to the law in
accordance with these stated goals.

CONSTITUTIONAL AUTHORITY STATEMENT

Under clause 3(d)(1) of rule XIII of the Rules of the House of
Representatives, the Committee must include a statement citing
the specific powers granted to Congress in the Constitution to
enact the law proposed by H.R. 2269. The Employee Retirement In-
come Security Act (ERISA) has been determined by the federal
courts to be within Congress’ Constitutional authority. In Commer-
cial Mortgage Insurance, Inc. v. Citizens National Bank of Dallas,
526 F. Supp. 510 (N.D. Tex. 1981), the court held that Congress le-
gitimately concluded that employee benefit plans so affected inter-
state commerce as to be within the scope of Congressional powers
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under Article 1, Section 8, Clause 3 of the Constitution of the
United States. In Murphy v. WalMart Associates’ Group Health
Plan, 928 F. Supp. 700 (E.D. Tex 1996), the court upheld the pre-
emption provisions of ERISA. Because H.R. 2269 modifies but does
not extend the federal regulation of pensions, the Committee be-
lieves that the Act falls within the same scope of Congressional au-
thority as ERISA.

COMMITTEE ESTIMATE

Clause 3(d)(2) of rule XIII of the Rules of the House of Rep-
resentatives requires an estimate and a comparison by the Com-
mittee of the costs that would be incurred in carrying out H.R.
2269. However, clause 3(d)(3)(B) of that rule provides that this re-
quirement does not apply when the Committee has included in its
report a timely submitted cost estimate of the bill prepared by the
Director of the Congressional Budget Office under section 402 of
the Congressional Budget Act.

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3(e) of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italic,
existing law in which no change is proposed is shown in roman):

SECTION 408 OF THE EMPLOYEE RETIREMENT INCOME
SECURITY ACT OF 1974

EXEMPTIONS FROM PROHIBITED TRANSACTIONS

SEC. 408. (a) * * *
(b) The prohibitions provided in section 406 shall not apply to

any of the following transactions:
(1) * * *

* * * * * * *
(14)(A) Any transaction described in subparagraph (B) in

connection with the provision of investment advice described in
section 3(21)(A)(ii), in any case in which—

(i) the investment of assets of the plan are subject to the
direction of plan participants or beneficiaries,

(ii) the advice is provided to the plan or a participant or
beneficiary of the plan by a fiduciary adviser in connection
with any sale, acquisition, or holding of a security or other
property for purposes of investment of plan assets, and

(iii) the requirements of subsection (g) are met in connec-
tion with the provision of the advice.

(B) The transactions described in this subparagraph are the
following:

(i) the provision of the advice to the plan, participant, or
beneficiary;

(ii) the sale, acquisition, or holding of a security or other
property (including any lending of money or other extension
of credit associated with the sale, acquisition, or holding of
a security or other property) pursuant to the advice; and
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(iii) the direct or indirect receipt of fees or other com-
pensation by the fiduciary adviser or an affiliate thereof (or
any employee, agent, or registered representative of the fi-
duciary adviser or affiliate) in connection with the provi-
sion of the advice or in connection with a sale, acquisition,
or holding of a security or other property pursuant to the
advice.

* * * * * * *
(g) REQUIREMENTS RELATING TO PROVISION OF INVESTMENT AD-

VICE BY FIDUCIARY ADVISERS.—
(1) IN GENERAL.—The requirements of this subsection are met

in connection with the provision of investment advice referred
to in section 3(21)(A)(ii) provided to an employee benefit plan or
a participant or beneficiary of an employee benefit plan by a fi-
duciary adviser with respect to the plan in connection with any
sale, acquisition, or holding of a security or other property for
purposes of investment of amounts held by the plan, if—

(A) in the case of the initial provision of the advice with
regard to the security or other property by the fiduciary ad-
viser to the plan, participant, or beneficiary, the fiduciary
adviser provides to the recipient of the advice, at a time
reasonably contemporaneous with the initial provision of
the advice, a written notification (which may consist of no-
tification by means of electronic communication)—

(i) of all fees or other compensation relating to the
advice that the fiduciary adviser or any affiliate thereof
is to receive (including compensation provided by any
third party) in connection with the provision of the ad-
vice or in connection with the sale, acquisition, or hold-
ing of the security or other property,

(ii) of any material affiliation or contractual rela-
tionship of the fiduciary adviser or affiliates thereof in
the security or other property,

(iii) of any limitation placed on the scope of the in-
vestment advice to be provided by the fiduciary adviser
with respect to any such sale, acquisition, or holding of
a security or other property,

(iv) of the types of services provided by the fiduciary
advisor in connection with the provision of investment
advice by the fiduciary adviser, and

(v) that the adviser is acting as a fiduciary of the
plan in connection with the provision of the advice,

(B) the fiduciary adviser provides appropriate disclosure,
in connection with the sale, acquisition, or holding of the
security or other property, in accordance with all applicable
securities laws,

(C) the sale, acquisition, or holding occurs solely at the
direction of the recipient of the advice,

(D) the compensation received by the fiduciary adviser
and affiliates thereof in connection with the sale, acquisi-
tion, or holding of the security or other property is reason-
able, and

(E) the terms of the sale, acquisition, or holding of the se-
curity or other property are at least as favorable to the plan
as an arm’s length transaction would be.
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(2) STANDARDS FOR PRESENTATION OF INFORMATION.—The
notification required to be provided to participants and bene-
ficiaries under paragraph (1)(A) shall be written in a clear and
conspicuous manner and in a manner calculated to be under-
stood by the average plan participant and shall be sufficiently
accurate and comprehensive to reasonably apprise such partici-
pants and beneficiaries of the information required to be pro-
vided in the notification.

(3) EXEMPTION CONDITIONED ON CONTINUED AVAILABILITY OF
REQUIRED INFORMATION ON REQUEST FOR 1 YEAR.—The require-
ments of paragraph (1)(A) shall be deemed not to have been met
in connection with the initial or any subsequent provision of ad-
vice described in paragraph (1) to the plan, participant, or ben-
eficiary if, at any time during the 1-year period following the
provision of the advice, the fiduciary adviser fails to maintain
the information described in clauses (i) through (iv) of subpara-
graph (A) in currently accurate form or to make the information
available, upon request and without charge, to the recipient of
the advice.

(4) MAINTENANCE FOR 6 YEARS OF EVIDENCE OF COMPLI-
ANCE.—A fiduciary adviser referred to in paragraph (1) who
has provided advice referred to in such paragraph shall, for a
period of not less than 6 years after the provision of the advice,
maintain any records necessary for determining whether the re-
quirements of the preceding provisions of this subsection and of
subsection (b)(14) have been met. A transaction prohibited
under section 406 shall not be considered to have occurred sole-
ly because the records are lost or destroyed prior to the end of
the 6-year period due to circumstances beyond the control of the
fiduciary adviser.

(5) EXEMPTION FOR PLAN SPONSOR AND CERTAIN OTHER FIDU-
CIARIES.—

(A) IN GENERAL.—Subject to subparagraph (B), a plan
sponsor or other person who is a fiduciary (other than a fi-
duciary adviser) shall not be treated as failing to meet the
requirements of this part solely by reason of the provision
of investment advice referred to in section 3(21)(A)(ii) (or
solely by reason of contracting for or otherwise arranging
for the provision of the advice), if—

(i) the advice is provided by a fiduciary adviser pur-
suant to an arrangement between the plan sponsor or
other fiduciary and the fiduciary adviser for the provi-
sion by the fiduciary adviser of investment advice re-
ferred to in such section,

(ii) the terms of the arrangement require compliance
by the fiduciary adviser with the requirements of this
subsection, and

(iii) the terms of the arrangement include a written
acknowledgment by the fiduciary adviser that the fidu-
ciary adviser is a fiduciary of the plan with respect to
the provision of the advice.

(B) CONTINUED DUTY OF PRUDENT SELECTION OF ADVISER
AND PERIODIC REVIEW.—Nothing in subparagraph (A) shall
be construed to exempt a plan sponsor or other person who
is a fiduciary from any requirement of this part for the pru-
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dent selection and periodic review of a fiduciary adviser
with whom the plan sponsor or other person enters into an
arrangement for the provision of advice referred to in sec-
tion 3(21)(A)(ii). The plan sponsor or other person who is
a fiduciary has no duty under this part to monitor the spe-
cific investment advice given by the fiduciary adviser to any
particular recipient of the advice.

(C) AVAILABILITY OF PLAN ASSETS FOR PAYMENT FOR AD-
VICE.—Nothing in this part shall be construed to preclude
the use of plan assets to pay for reasonable expenses in pro-
viding investment advice referred to in section 3(21)(A)(ii).

(6) DEFINITIONS.—For purposes of this subsection and sub-
section (b)(14)—

(A) FIDUCIARY ADVISER.—The term ‘‘fiduciary adviser’’
means, with respect to a plan, a person who is a fiduciary
of the plan by reason of the provision of investment advice
by the person to the plan or to a participant or beneficiary
and who is—

(i) registered as an investment adviser under the In-
vestment Advisers Act of 1940 (15 U.S.C. 80b–1 et seq.)
or under the laws of the State in which the fiduciary
maintains its principal office and place of business,

(ii) a bank or similar financial institution referred to
in section 408(b)(4),

(iii) an insurance company qualified to do business
under the laws of a State,

(iv) a person registered as a broker or dealer under
the Securities Exchange Act of 1934 (15 U.S.C. 78a et
seq.),

(v) an affiliate of a person described in any of clauses
(i) through (iv), or

(vi) an employee, agent, or registered representative
of a person described in any of clauses (i) through (v)
who satisfies the requirements of applicable insurance,
banking, and securities laws relating to the provision
of the advice.

(B) AFFILIATE.—The term ‘‘affiliate’’ of another entity
means an affiliated person of the entity (as defined in sec-
tion 2(a)(3) of the Investment Company Act of 1940 (15
U.S.C. 80a–2(a)(3))).

(C) REGISTERED REPRESENTATIVE.—The term ‘‘registered
representative’’ of another entity means a person described
in section 3(a)(18) of the Securities Exchange Act of 1934
(15 U.S.C. 78c(a)(18)) (substituting the entity for the broker
or dealer referred to in such section) or a person described
in section 202(a)(17) of the Investment Advisers Act of 1940
(15 U.S.C. 80b–2(a)(17)) (substituting the entity for the in-
vestment adviser referred to in such section).

* * * * * * *
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SECTION 4975 OF THE INTERNAL REVENUE CODE OF
1986

SEC. 4975. TAX ON PROHIBITED TRANSACTIONS.
(a) * * *

* * * * * * *
(d) EXEMPTIONS.—Except as provided in subsection (f)(6), the pro-

hibitions provided in subsection (c) shall not apply to—
(1) * * *

* * * * * * *
(14) any transaction required or permitted under part 1 of

subtitle E of title IV or section 4223 of the Employee Retire-
ment Income Security Act of 1974, but this paragraph shall not
apply with respect to the application of subsection (c)(1) (E) or
(F); øor¿

(15) a merger of multiemployer plans, or the transfer of as-
sets or liabilities between multiemployer plans, determined by
the Pension Benefit Guaranty Corporation to meet the require-
ments of section 4231 of such Act, but this paragraph shall not
apply with respect to the application of subsection (c)(1) (E) or
(F)ø.¿; or

(16) If the requirements of subsection (f)(7) are met—
(A) the provision of investment advice referred to in sub-

section (e)(3)(B) provided by a fiduciary adviser (as defined
in subsection (f)(7)(C)(i)) to a plan or to a participant or
beneficiary of a plan,

(B) the sale, acquisition, or holding of securities or other
property (including any extension of credit associated with
the sale, acquisition, or holding of securities or other prop-
erty) pursuant to such investment advice, and

(C) the direct or indirect receipt of fees or other com-
pensation by the fiduciary adviser or an affiliate thereof (or
any employee, agent, or registered representative of the fi-
duciary adviser or affiliate) in connection with the provi-
sion of such investment advice.

* * * * * * *
(f) OTHER DEFINITIONS AND SPECIAL RULES.—For purposes of

this section—
(1) * * *

* * * * * * *
(7) REQUIREMENTS FOR EXEMPTION FOR INVESTMENT ADVICE

PROVIDED BY FIDUCIARY ADVISERS.—
(A) IN GENERAL.—The requirements of this paragraph

are met in connection with the provision of advice referred
to in subsection (e)(3)(B), provided to a plan or a partici-
pant or beneficiary of a plan by a fiduciary adviser with re-
spect to such plan, in connection with any sale or acquisi-
tion of a security or other property for purposes of invest-
ment of amounts held by such plan, if—

(i) in the case of the initial provision of such advice
by such fiduciary adviser to such plan, participant, or
beneficiary, the fiduciary adviser provides to the plan,
participant, or beneficiary, at the time of or before the
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initial provision of such advice, a description, in writ-
ing or by means of electronic communication, of—

(I) all fees or other compensation relating to such
advice that the fiduciary adviser or any affiliate
thereof is to receive (including compensation pro-
vided by any third party) in connection with the
provision of such advice or in connection with such
acquisition or sale,

(II) any material affiliation or contractual rela-
tionship of the fiduciary adviser or affiliates there-
of in such security or other property,

(III) any limitation placed on the scope of the in-
vestment advice to be provided by the fiduciary ad-
viser with respect to any such sale or acquisition,
and

(IV) the types of services offered by the fiduciary
advisor in connection with the provision of invest-
ment advice by the fiduciary adviser,

(ii) in the case of the initial or any subsequent provi-
sion of such advice to such plan, participant, or bene-
ficiary, the fiduciary adviser, throughout the 1-year pe-
riod following the provision of such advice, maintains
the information described in subclauses (I) through
(IV) of clause (i) in currently accurate form for avail-
ability, upon request and without charge, to the recipi-
ent of such advice,

(iii) the fiduciary adviser provides appropriate dis-
closure, in connection with any such acquisition or
sale, in accordance with all applicable securities laws,

(iv) such acquisition or sale occurs solely at the dis-
cretion of the recipient of such advice,

(v) the compensation received by the fiduciary ad-
viser and affiliates thereof in connection with such ac-
quisition or sale is reasonable, and

(vi) the terms of such acquisition or sale are at least
as favorable to such plan as an arm’s length trans-
action would be.

(B) MAINTENANCE OF RECORDS.—A fiduciary adviser re-
ferred to in subparagraph (A) who has provided advice re-
ferred to in such subparagraph shall, for a period of not
less than 6 years after the provision of such advice, main-
tain any records necessary for determining whether the re-
quirements of the preceding provisions of this subsection
and of subsection (d)(16) have been met. A prohibited trans-
action described in subsection (c)(1) shall not be considered
to have occurred solely because the records are lost or de-
stroyed prior to the end of the 6-year period due to cir-
cumstances beyond the control of the fiduciary adviser.

(C) DEFINITIONS.—For purposes of this paragraph and
subsection (d)(16)—

(i) FIDUCIARY ADVISER.—The term ‘‘fiduciary ad-
viser’’ means, with respect to a plan, a person who is
a fiduciary of the plan by reason of the provision of in-
vestment advice by such person to the plan or to a par-
ticipant or beneficiary and who is—
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(I) registered as an investment adviser under the
Investment Advisers Act of 1940 (15 U.S.C. 80b–1
et seq.) or under the laws of the State in which the
fiduciary maintains its principal office and place
of business,

(II) a bank or similar financial institution re-
ferred to in subsection (d)(4),

(III) an insurance company qualified to do busi-
ness under the laws of a State,

(IV) a person registered as a broker or dealer
under the Securities Exchange Act of 1934 (15
U.S.C. 78a et seq.),

(V) an affiliate of a person described in any of
subclauses (I) through (IV), or

(VI) an employee, agent, or registered representa-
tive of a person described in any of subclauses (I)
through (V).

(ii) AFFILIATE.—The term ‘‘affiliate’’ means an affili-
ated person, as defined in section 2(a)(3) of the Invest-
ment Company Act of 1940 (15 U.S.C. 80a–2(a)(3)).

(iii) REGISTERED REPRESENTATIVE.—The term ‘‘reg-
istered representative’’ means a person described in sec-
tion 3(a)(18) of the Securities Exchange Act of 1934 (15
U.S.C. 78c(a)(18)) or section 202(a)(17) of the Invest-
ment Advisers Act of 1940 (15 U.S.C. 80b–2(a)(17)).

* * * * * * *
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MINORITY VIEWS

We agree with the majority that our pension system should en-
able pension plan participants and beneficiaries to obtain qualified
investment advice when they seek it. Unfortunately, we do not
have agreement with the majority as to the conditions under which
individuals could receive self-interested investment advice. The ma-
jority has made some modifications to the introduced bill to im-
prove the worker protections in H.R. 2269. However, we believe
there remain four areas in which the bill must be strengthened: (1)
minimum advisor qualifications, (2) meaningful disclosure, (3) ac-
cess to independent advice, and (4) appropriate remedies for advi-
sor breach of duty. The substitute offered at Committee by Sub-
committee on Employer-Employee Relations ranking member An-
drews addressed each of these remaining concerns. Both H.R. 2269
and the Andrews substitute make clear that employers would not
liable for the advice provided and that advisors are to be treated
as fiduciaries under ERISA (the Employee Retirement Income Se-
curity Act). We urge the majority to continue to modify the bill as
noted below to ensure that the interests of pension plan partici-
pants and beneficiaries are adequately protected.

Background
Approximately 42 million workers have what are known as par-

ticipant directed pension accounts in which they may direct their
own contributions among three or more investments. Many work-
ers have told their employers and others that they would like more
guidance as to how to invest their pension monies. Many employers
have responded to these requests and there is a growing market in
the provision of investment education and advice. According to the
Deloitte & Touche 2001 Annual 401(k) Benchmarking Survey, 60%
of employers offer investment advice. In 1999, the Institute of Man-
agement and Administration reported that 49% of surveyed pen-
sion plans providing advice used a single bundled provider. Fifty-
one percent used different outside parties. Employers not providing
education or advice have cited their reasons as lack of interest,
cost, or fear of liability if imprudent advice is provided.

The financial services industry is very interested in providing ad-
ditional levels of education and advice to pension plan participants.
The industry would like to provide a comprehensive set of services
to individuals and develop long-term relationships involving some
or all of an individual’s assets and savings. In fact, it should be
noted, this legislation has been advanced not by the groups who
represent pension plan participants, but by the industry that would
benefit from it. The leading participant/worker representatives
strongly oppose this legislation (AARP, AFL–CIO, Consumers Fed-
eration, Pension Rights Center).
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The financial services industry has by and large been providing
either investment education and/or advice to pension plans and
participants. Education generally can be provided with few restric-
tions and advice also may be provided if there is no conflict of in-
terest. There is a fairly well developed market of independent advi-
sors and most of the large financial investment firms have con-
tracted with independent firms to provide advice. MPower, an inde-
pendent provider, has found that at least 65% of participants re-
ceive advice from firms using independent advisors. The only
groups that remain restricted are those firms that wish to provide
specific investment advice on their own products where they re-
ceive different fees for each investment selected.

A fundamental premise of our pension law is that one may not
exercise discretionary authority to manage or administer assets in
which one has a financial or other conflict of interest. There are
limited statutory and regulatory exemptions to this rule for cases
determined to be in the interest of participants and beneficiaries.
These strict protections generally have been an important compo-
nent of our pension system ensuring that trillions of dollars are in-
vested solely to provide retirement income to millions of workers
and their families.

Some members of the minority believe that a general prohibited
transaction exemption should not be granted. They believe that the
potential for fraud and abuse is too great. It would be too easy for
a financial advisor to steer individuals to the investments that earn
him or her the highest fees. Even a 1% shift in investments could
yield investment managers millions or billions of dollars, would sig-
nificantly reduce retirement earnings, and be extremely hard to
prove and remedy in court. There have been numerous recent in-
vestigations and reports that have alleged or documented wide-
spread conflicts of interest in the financial services industry. At a
time when growing numbers of workers must depend on their em-
ployer pension savings to supplement inadequate Social Security
benefits, it is believed that we should not take the risk that needed
savings will be reduced or jeopardized.

But, a larger group of minority members is willing to support an
exemption for conflicted advisors provided sufficient worker protec-
tions are provided. We appreciate the willingness of the majority
to seriously consider our concerns and the steps they have taken
so far to strengthen the protections of H.R. 2269. We believe there
remain four areas in which H.R. 2269 requires additional modifica-
tions: (1) minimum qualifications for investment advisors, (2)
meaningful disclosure, (3) availability of independent advice, and
(4) meaningful remedies for fiduciary breach of duty.

(1) Minimum qualifications for investment advisors
H.R. 2269 does not set minimum standards for investment advi-

sors qualified under the Act. The bill permits regulated industries
to provide advice, i.e., banks, insurance companies and securities
firms. However, the bill does not set any standards for their em-
ployees who provide advice. Unqualified advisors would be per-
mitted to provide advice. It also permits the affiliates of named en-
tities to qualify as advisors. The bill would allow an employee,
agent or registered representative of an otherwise qualified entity
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to give advice as long as they satisfy existing securities, banking
or insurance laws relating to advice. In areas where there are not
federal or state standards for investment advisors any employee
could act as an advisor.

The Andrews substitute would make clear that the employees of
the firm offering investment advice meet minimum competency and
supervision standards. The substitute limits coverage of affiliates
and allows individuals who actually are regulated under existing
law to provide advice. The substitute also allows registered rep-
resentatives of the regulated entity to provide advice as long as
they qualify under the Securities and Exchange Act section 3(a)(18)
and Investment Adviser Act section 202(a)(17). Under such, a reg-
istered representative must be a partner, officer, or director, or a
person that is controlled by such a qualified individual. The bank-
ing industry has a similar qualification standard that we believe
would meet our criteria for designation by the Secretary of Labor.

However, it does not appear that such a standard exists in the
insurance industry. Insurance companies are regulated by the
states and there is no standard qualification for insurance agents.
In California, for example, an agent must pass a written examina-
tion prepared and administered by the state department of insur-
ance. However, in Washington state, an agent only need meet the
following qualifications (1) be at least eighteen years of age, (2) be
a resident of and actually reside in the state, and (3) be trust-
worthy and competent. We believe the insurance industry is fully
able to develop minimum standards to ensure that its employees
are able to provide advice. We would not dictate a standard to
them or any other industry that does not have advice qualifications
standards, but instead authorize the Secretary of Labor to deter-
mine when an industry’s advisors have met sufficient competency
standards. While we recognize that this would require some indus-
tries to develop qualification standards, we have been assured that
it can be accomplished without undue effort. We believe this addi-
tional modification is necessary to ensure that only trained quali-
fied persons may provide investment advice affecting the retire-
ment security of millions of workers.

(2) Meaningful disclosure
We appreciate the efforts of the majority to improve the ade-

quacy of the disclosure provided under the bill. We believe several
additional modifications are necessary to ensure that disclosure is
adequate and meaningful to the average individual. The Andrews
substitute provided for a Department of Labor (DOL) model disclo-
sure notification form. Anyone who has ever purchased a stock or
invested in a mutual fund knows how complicated and voluminous
currently provided securities forms are. The average individual
needs a simple yet meaningful disclosure. The Departments of
Labor and Treasury have been extremely successful in developing
model forms for spousal consent, divorce decrees (QDROs), and
mental health parity compliance. These models, even when not re-
quired, quickly become the industry standard for disclosure of in-
formation.

A DOL model disclosure form would ensure that all information
is similarly provided. It also would help ensure that advisors are
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required to provide disclosure for each investment option in which
they or their firm have a financial or other interest. The current
wording of H.R. 2269 is not specific enough to make clear that the
disclosure must separately disclose the fees or other compensation
received for each and every investment option. It would be very
easy for different advisors to selectively interpret the current word-
ing.

In fact, the majority states in its views that it intends for disclo-
sure to be a flexible standard that each advisor would be able to
interpret. This is a prescription for failure. Financial concepts and
terminology are confusing enough to the average individual, com-
pound that with conflicts of interest, and participants are certain
to be misled. The proponents of H.R. 2269 claim that disclosure is
the cure to an otherwise fatal conflict. But, in order to seriously
consider permitting potential conflicts of interest, it is essential
that disclosure to participants be honest, straightforward, and meet
universal criteria.

The majority also makes some reference to its intent that the dis-
closure requirements under the bill should be consistent with those
under securities law, including in timing and sufficiency. This was
never discussed at committee and thus, its application has not been
documented. We believe further documentation would be necessary
before securities and ERISA disclosure could be harmonized. Espe-
cially since it is our understanding that the disclosure required by
the bill is not identical to or as broad as is required under similar
securities law provisions.

Further, the provision permitting a one-time disclosure needs to
be strengthened. The bill provides only for contemporaneous disclo-
sure at the initial provision of the advice. All subsequent times no
matter how long after the initial disclosure would not require addi-
tional disclosure. Perhaps disclosure every single time advice is
provided would be overly burdensome. But, the alternative of a
one-time disclosure is clearly insufficient. Particularly, when a fi-
nancial relationship could extend up to 30 or 40 years.

Also, permitting plans to provide disclosure electronically is trou-
blesome, especially if provided after advice is delivered. We under-
stand the desires of industry to make financial transactions as easy
and paper free as possible, but sometimes written documentation
is required to protect both sides. At a minimum, electronic disclo-
sure should be consistent with Labor and Treasury regulations that
permit individuals to request written documentation.

(3) Availability of independent advice
The issue that most divides us is the issue of the option to re-

ceive independent advice. if this issue is really about enabling indi-
viduals to receive quality investment advice, then they should be
able to select their advisors. An individual’s choice should not be
solely to accept conflicted advice or decline advice. This does not
serve the interests of participants and beneficiaries.

The financial services industry claims they cannot accept a
‘‘choice’’ system because it would be duplicative and more costly.
But, choice does not mean that individuals would get two advisors.
It means some will choose one and others another. Some market
efficiency may be lost to the conflicted firm, but to the extent finan-
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cial service firms want to tie their products together that is not in
the best interests of participants and consumers and raises anti-
trust concerns.

As to the cost issue, the costs here are minimal. Most large fi-
nancial service firms offer investment advice without charge as
part of their one charge pension administration fee. Even the firms
that only provide advice charge less than $50 per person per year
for their services. The key type of advice being offered is a com-
puter model that given certain personal information will make rec-
ommendations about how to allocate retirement contributions
among the pension plan’s investment options. There may also be
group seminars on retirement investing, assorted brochures and
emails, and the availability of a counselors, by telephone or in per-
son. Personal detailed advice usually is only provided for a sepa-
rate specific fee, often in the hundreds of dollars. Further, advice
usually is paid by the plan (the participants’ money) or by the par-
ticipants.

The majority also notes the possibility that independent advisors
also could become conflicted. We share the majority’s concern that
this could happen. However, the fact that the independent firms do
not sell their own investment funds and do not earn differential
fees for products recommended is a significant protection. Also, the
independent firm’s relationship would be similar to that of a ac-
countant and other plan service providers whom service providers
contract with or a widespread basis. The Andrews substitute would
require the Department of Labor to annually review advisors on a
sample basis. It also would ensure that the Secretary of Labor sam-
ple the accuracy of advisors disclosures, advice provided, com-
plaints, and computer model formulas to ensure that participants
are protected. We would welcome other recommendations from the
majority and others to minimize potential for conflicts or other
abuses.

The Andrews substitute provides that whenever a conflicted ad-
visor offers advice that an independent advisor also is available.
This would allow plan participants and beneficiaries to have a
choice in selecting an advisor and increase the likelihood that indi-
viduals will trust and follow that advice. It is a low cost alternative
that makes the need for investment advice meaningful.

(4) Meaningful remedies for fiduciary breach of duty
Finally, there is the issue of meaningful remedies for an advisor’s

breach of fiduciary duty. As the majority notes in its report, ERISA
was written at a time when the predominant form of pension plan
was a defined benefit plan and the plan, not individuals, had ac-
counts and decision-making authority. Also, as the majority notes
the intention of the drafters of ERISA was to make available a
broad concept of trust law remedies, equitable and legal. The ma-
jority tries to note a few cases in which participants have received
what might be considered reasonable recourse through monetary
restitution of the benefit lost, not money damages for economic
losses. But, the majority failed to cite the greater volume of cases
in which the courts have either held that ERISA is unclear on
available remedies or does not provide an adequate remedy.
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Twenty-five years after a the enactment of ERISA, the courts re-
main unresolved as to what damages are permitted under ERISA
because the words of ERISA do not match either its intent or legis-
lative history. In fact, two days before the Committee mark-up of
H.R. 2269 the Sixth Circuit decided in Helfrich v. PNC Bank, that
a 401(k) participant could not recover for the monies he lost be-
cause the plan administrator failed to transfer his pension funds
into higher earning mutual funds, and instead his pension account
was placed in lower earning money market funds (2001 FED Ap.
0348P (6th Cir.). the majority also mentions the availability of civil
finds and criminal penalties, but both are rarely awarded or pur-
sued.

As the Department to floor stated last year in its letter opposing
the bill, the * * *’’ Act would effectively leave retirement plan par-
ticipants and beneficiaries vulnerable to bad and, in some cases,
conflicted investment advice with little or no meaningful recourse
if they rely on it.’’ The Department also expressed concern that
under the bill advisers might not be subject to state law remedies
for the advice they provide to plans or participants and an ERISA
cause of action would be difficult.

Under ERISA’s main section on breach of fiduciary duty (section
409), if a fiduciary breaches its duty to a plan (note not a partici-
pant), the plan may bring a civil action to recover monies lost and
require the disgorgement of any profits made by the breach. In ad-
dition, the plan may ask the court and in the court’s discretion it
may bar the fiduciary from further action as a fiduciary. Because
section 409 does not provide a right to individuals, the courts also
have interpreted section 502(a)(3) as a catchall providing that per-
mits actions for breach of fiduciary duty, but with recovery limited
to equitable relief.

There are several weaknesses in existing ERISA legal remedies.
First, ERISa’s specific cause of action for breach of fiduciary duty
only provides for recovery to the plan, not to an individual. Second,
ERISA provides that any individual may receive attorney’s fees if
he or she wins his or her case. There are several circuits in which
individuals may not recover attorney’s fees unless they are seeking
to benefit a class of individuals beyond themselves. And there are
circuits in which courts will not award fees for certain court ex-
penses or expert witness costs. For these reasons, it can be ex-
tremely hard to find an ERISA plaintiffs’ attorney because many
will not take the risk of not being paid for their work. ERISA cases
are not generally contingency fee cases as few attorneys can be rec-
ompensed on recovery of a $300 average monthly pension benefit.
For many year the committee has advocated for a standard similar
to our civil rights laws. Individuals should be awarded prevailing
plaintiff’s attorney’s fees and court expenses.

Third, ERISA has been interpreted by the courts not to permit
money damages. The courts have generally interpreted the con-
cepts of ‘‘restitution’’ and ‘‘equitable’’ in a narrow manner only per-
mitting punishment of the wrongdoer, but not redress to his victim.
Therefore, it an individual has to sell his or her house at a loss or
borrow money and pay high interest fees because they are wrong-
fully denied their pension, a court will not award compensation for
these economic losses. Or if 401(k) pension monies are improperly
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put in a lower interest earning account, lost earnings may not be
recovered. As the majority notes, under traditional trust law and
as intended by the drafters of ERISA, such money damages were
intended. We welcome the majority’s now documented support for
this change. If the majority would add the addition of these words
to H.R. 2269, the likelihood of democratic support for the bill would
be assured.

Finally, the bill needs to be clear on the use of mandatory arbi-
tration and viability of existing state law remedies. Mandatory ar-
bitration of pension and welfare benefit disputes has not been com-
monplace under ERISA, but is widespread in the securities indus-
try. The minority has asked the majority and industry groups for
clarification of their understanding of whether mandatory arbitra-
tion would be permissible and has not received a response. This is
a growing area of concern in all areas of employment law. Since the
Supreme Court held in Circuit City v. Adams earlier this year that
the Federal Arbitration Act applies to all employment contracts, it
appears that Congress must be more specific in stating under what
conditions its intends arbitration and other forms of non-judicial
dispute resolution to apply (532 US 105). Individuals should never
be allowed to waive their judicial rights other than in a knowing,
voluntary, and post-dispute manner. Congress must also be clear
on the applicable of state laws. ERISA generally preempts state
laws regulating employee benefits, but exempts other federal laws
and state securities laws. H.R. 2269 should be clear that remedies
available under federal and state securities laws are not preempted
by these amendments.

The Andrews substitute would provide for meaningful remedies
for violations of the law. If an advisor breaches his or her fiduciary
duty to act solely and prudently in the interests of plan partici-
pants, a prevailing plaintiff would be able to recover attorneys’ fees
and expenses, economic damages and disgorgement of any profits.
The substitute also makes clear that both parties must agree to ar-
bitration of any disputes and that state law remedies continue to
apply.
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In conclusion, H.R. 2269 requires significant additional modifica-
tion before it can be enacted into law. The supporters of the bill
are correct that workers need access to competent investment ad-
vice. The challenge is to craft pension law amendments that permit
employers and financial service firms to provide non-biased advice
services solely in the interests of workers and their families.
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