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REVIEW OF INS POLICY ON RELEASING
ILLEGAL ALIENS PENDING DEPORTATION

TUESDAY, NOVEMBER 13, 2001

U.S. SENATE,
PERMANENT SUBCOMMITTEE ON INVESTIGATIONS,
OF THE COMMITTEE ON GOVERNMENTAL AF FAIRS,
Washington, DC.

The Subcommittee met, pursuant to notice, at 9:30 a.m., in room
SD-342, Dirksen Senate Office Building, Hon. Carl Levin, Chair-
man of the Subcommittee, presiding.

Present: Senators Levin, Collins, and Carper.

Staff Present: Linda Gustitus, Chief Counsel and Staff Director;
Mary D. Robertson, Chief Clerk; Ross Kirschner, Staff Assistant;
Joe Bryan and Tara Andringa (Senator Levin); Kim Corthell, Re-
publican Staff Director; and Eileen Fisher, Investigator to the Mi-
nority.

OPENING STATEMENT OF SENATOR LEVIN

Senator LEVIN. Good morning, everybody. Today, the Permanent
Subcommittee on Investigations will hear from current and past
employees of the U.S. Border Patrol who have come forward to ex-
press their concern and dismay at the Immigration and Naturaliza-
tion Service’s practices, the INS practices, involving the release of
persons arrested for trying to gain illegal entry into the United
States. While the problems raised by the Border Patrol agents
would be serious in normal circumstances, they carry particular
weight since the attacks of September 11.

The U.S. Border Patrol is, according to its own description, the
mobile, uniformed law-enforcement arm of the INS. It was officially
established in 1924 and was given the responsibility of combating
alien smuggling and illegal entries other than at ports of entry.
While the Border Patrol itself has changed significantly over the
years, its principal mission has remained the same. The area we
will be focusing on in this hearing involves the illegal entry of per-
sons into the United States, outside of normal ports of entry.

Ports of entry are the only places where people may legally enter
the United States. They are locations such as airports, bridges and
highways, where INS officers and Customs agents review persons,
papers and luggage, to decide whether to allow someone into the
United States. Today’s hearing looks at illegal entries made at
places other than these official ports.

While the statistics that we use to illustrate the problem may in-
clude people who have been in the country illegally for some time,
what we are focusing on today are people who are arrested while
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trying to slip across our Borders without subjecting themselves to
inspection at a port of entry as required by law. Our witnesses
today are from two sectors of the Border Patrol, and as you can see
from this map, the Border Patrol is divided into 21 sectors, and the
representatives that we will have testifying today are from the De-
troit Sector, which covers four States, Michigan, Ohio, Indiana and
Illinois, and the Blaine Sector, which covers Alaska, Oregon and
the Western half of the State of Washington.!

When persons are arrested by the Border Patrol, the large major-
ity voluntarily returns to their country of origin, usually Mexico or
Canada. The others, perhaps as many as one-third of those ar-
rested on the Northern Border, but just a small fraction arrested
on the Southern Border, are scheduled to appear at a removal
hearing. The Border Patrol decides whether those persons should
be detained, released on bond or, as is most often the case, released
on his or her own recognizance while awaiting the hearing. The re-
moval hearing can take several months to occur. Detention deci-
sions are not made by the Border Patrol alone. If the Border Patrol
decides to detain a person or set a bond to help assure that a per-
son shows up at a hearing, the INS deportation office can revise
that decision and order the person released on a lower bond or on
his or her own recognizance.

To be released on your own recognizance means that you are re-
leased on your promise that you will appear at the scheduled hear-
ing. There is no bond. For a number of reasons that we will be dis-
cussing at this hearing, the Border Patrol and the INS release on
their recognizance a significant number of people who are arrested
for illegal entry, even though it is clear that most will not show up
at their removal hearing. That means that most people who get
caught and arrested for illegal entry, who do not voluntarily return
to their country, are allowed to move at will in this country with
no constraints, other than a written instruction to appear at a
hearing that is likely to result in their removal from this country,
and that is absurd.

Look at the statistics that we were able to obtain from the De-
troit Sector.! In fiscal year 2001, the Detroit Sector of the Border
Patrol arrested 2,106 people. A significant percentage of those were
arrested while actually attempting to enter the country illegally.
Now, we do not have that exact figure, but a significant percentage
of the 2,106 were actually arrested in the process of entering the
country or attempting to enter the country illegally. Of those 2,106,
slightly less than two-thirds were voluntarily returned to their
country of origin. That is 773 were issued notices to appear at a
removal hearing. Pending their removal hearing and based on sta-
tistics provided by Border Patrol agents, we estimate that 85 per-
cent of the 773 were released on their own recognizance, or about
650 people. The rest, about 116 people, were detained or released
on bond. So that means, again, that about 650—or 657 on that
chart—were released on their own recognizance.

Now, how many of those people who were released on their own
recognizance that they would appear at a hearing—how many of

1See Exhibit No. 1 which appears in the Appendix on page 73.
1See Exhibit No. 6 which appears in the Appendix on page 79.
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those people actually showed up for the hearing? The INS does not
know. One former INS district director and Border Patrol chief told
us that he thought that the percentage of persons arrested, again
outside a port of entry, and released without bond, who do not
show up for their hearing, was 90 percent. Our conclusion is that
the vast majority of people arrested by the Border Patrol while at-
tempting to enter the country illegally in the Detroit Sector, who
do not voluntarily return to their country, are released on their
own recognizance and do not show up for their removal hearings.

And, to add insult to that injury, the INS has told us that if a
person does not appear at their hearing, little or no effort is made
to find them. I view this to be a dysfunctional, absurd system. The
INS must know, even without keeping statistics, that once a person
is released after being arrested for illegal entry, they stand a very
good chance of avoiding removal at all. So why then does the INS
continue to release so many on their own recognizance? That is
what we are going to explore this morning. We will hear this morn-
ing not only from Border Patrol officers on the front lines, we will
also hear from the first panel of witnesses who represent INS and
Border Patrol management.

Senator Collins.

OPENING STATEMENT OF SENATOR COLLINS

Senator COLLINS. Thank you very much, Mr. Chairman, and
thank you for calling this important hearing to review the Immi-
gration and Naturalization Service’s policy of releasing illegal
aliens while they await their deportation hearings. We will hear
that many of the individuals released never appear for their hear-
ings, choosing instead to vanish into American society, and adding
to the estimated 8 million illegal aliens currently in the United
States.

Many of the 8 million illegal aliens in America entered our coun-
try legally, but overstayed their visas, others slipped undetected
across our Borders. A significant number of others were appre-
hended by the Border Patrol, but released pending the scheduling
of a hearing before an immigration judge. As Senator Levin indi-
cated, according to one recently retired INS official, as many as 90
percent, or 22,000 of this group, do not show up for their hearings
each year. The obvious question arises: Is the INS policy of releas-
ing individuals before their deportation hearings take place in the
best interest of our country’s national security?

Last year, the Border Patrol arrested 1.2 million people who en-
tered the United States without presenting themselves for inspec-
tion at a port of entry, as required by law. The vast majority of
these individuals returned voluntarily to their country of origin
after the Border Patrol collected information about them, including
a fingerprint, that is put in the Immigration Service’s automated
fingerprint system, called IDENT. Thousands of others, perhaps
20,000 to 30,000 of those apprehended, are scheduled for a hearing
before an immigration judge. The vast majority of those released,
as we have indicated, failed to show up. Although the INS may
send out a notice to these no-shows, INS agents are not routinely
sent out to locate the illegal aliens who fail to appear.
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This morning, we will hear disturbing testimony describing how
INS agents would have difficulty locating these no-shows, even if
they were going out to look for them, in part because the contact
information the illegal aliens provide is not verified consistently.
We will also hear how criminal and background checks are not rou-
tinely conducted prior to releasing the illegal alien, a policy that
could result in felons or other dangerous individuals being released
into American society.

The lack of detention space is another factor that may influence
how many illegal aliens are detained. The policy of releasing illegal
aliens pending deportation hearings is not limited to aliens who are
apprehended by the Border Patrol when they try to enter the
United States outside a port of entry. In September 2000, the Gen-
eral Accounting Office reported that it is the policy of the INS to
release aliens seeking asylum, whom the agency has determined do
not pose a flight risk.

In 1999, some INS district offices released nearly 80 percent of
the asylum seekers pending their asylum hearings, yet as many as
one-third of these individuals failed to appear for their asylum
hearings. In fact, many of them never even bothered to file an ap-
plication for asylum. A more recent report issued by the Depart-
ment of Justice Office of Inspector General notes that more than
75 million individuals are inspected each year at U.S. airports for
potential admission to the United States, some of whom are re-
ferred for secondary inspection. The report estimates that approxi-
mately 10,000 of the individuals subjected to a secondary inspec-
tion are ordered to gather additional documentation and report to
an INS district office to complete the inspection.

Included among those whose inspections were deferred were indi-
viduals about whom lookouts had been placed on databases, as well
as people with criminal records. The report indicates that at least
11 percent of those paroled failed to complete the inspection, and
that 50 percent of these no-shows had criminal records or were on
the lookout list. The Inspector General’s report notes that the INS
did not consistently track these inspections to completion and con-
ducted little or no follow-up on the no-shows. Now, more than ever,
we must ensure that we know who is being permitted to enter the
United States.

I hope that this hearing will draw attention to the larger prob-
lem of securing our Nation’s Borders, particularly our porous
Northern Border, as it appears to be the entryway of choice for a
number of terrorists, and this is an issue that I look forward to
working with the Chairman on and have asked him to pursue. For
example, in December 1999, Ahmed Ressam drove a car loaded
with 130 pounds of explosives and timing devices from Canada to
the State of Washington, with the intention of bombing the Los An-
geles International Airport. Thankfully, he was apprehended by an
alert U.S. Customs Agent as he attempted to enter through a port
of entry.

Convicted in April on terrorism charges, Ressam awaits sen-
tencing next year. There are other examples, as well. More re-
cently, a reputed Bin Laden operative, wanted in connection with
the attacks on the World Trade Center and the Pentagon, also
chose to enter the United States from Canada. The Southern Bor-
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der has long been a focus of INS resources, while the Northern
Border consistently has been understaffed and underfunded. Only
about 340 Border Patrol agents and about 500 INS inspectors
watch a Border nearly 4,000 miles long in the continental United
States alone, and staff 113 ports of entry. Prior to September 11,
a number of these ports were not staffed and guarded 24 hours a
day, and agents in Maine have told me that they feel extremely
overworked and stressed in trying to fully staff these ports, 24
hours a day.

The comprehensive new anti-terrorism law, signed recently by
the President, contains provisions to strengthen immigration en-
forcement and otherwise aid in the fight to detect and thwart ter-
rorist activity. One important provision would authorize a tripling
of the number of Border Patrol personnel, Customs service per-
sonnel and INS inspectors along the Northern Border. It also au-
thorizes $100 million to improve INS and Customs Service tech-
nology, and additional equipment for monitoring the Northern Bor-
der. Swift implementation of these measures is critical to strength-
ening our homeland security.

I look forward to hearing the testimony from all our witnesses
today, and again I commend the Chairman for chairing and holding
this important hearing. As the President has said, we live in a very
different world from the one we lived in on September 10. We need
to adapt to that new reality by improving the methods by which
we protect our Borders, our liberty and our lives.

Thank you, Mr. Chairman.

Senator LEVIN. Thank you, Senator Collins, and thank you for
your good work in this area. Before I introduce our first panel, I
want to just make a statement about our second panel. The second
panel consists of two current employees of the U.S. Border Patrol,
both of whom are senior agents and presidents of their local union,
and one former employee who served at the time of retirement as
a Deputy Chief Patrol Agent. The current employees are here today
under subpoena, though both agents were willing to come on their
own as well. T issued these subpoenas as Chairman of this Sub-
committee in response to concerns against these agents of possible
retaliation by the INS. Mark Hall has, within the past 2 months,
been issued two proposals of punishment for speaking to the media
without permission. The first proposal is for a 90-day suspension
without pay; the second is for a 1-year demotion following the 90-
day suspension.

I have fought, Senator Collins has fought, this Subcommittee and
this Full Committee have fought for decades to protect the rights
of whistleblowers in our Federal Government. I am very disturbed
by what I have heard about this matter to date. I have asked the
INS to provide this Subcommittee with all documents relating to
Mark Hall’s personnel actions over the last 2 months, and the Sub-
committee staff has been directed to review them. We received
some of the requested documents this morning and have been told
that the rest will be forthcoming, and we expect nothing less. Of
course, if there is any delay or resistance to turning over the docu-
ments, we will issue a subpoena for them.

It is not easy for career employees dedicated to their jobs and
their agencies to come forward and to tell the American people
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about serious problems in their programs. It is hard enough to
swim against the tide without being punished for it financially and
professionally. We will be reviewing these recent actions very close-
ly. We will not tolerate any form or degree of retaliation for appro-
priately blowing the whistle on mismanagement.

Now, I am not going to take more of today’s hearing to get the
details of this personnel action, because the issue that we have be-
fore us is so important. But I will keep the Subcommittee involved
and informed in overseeing developments in these personnel mat-
ters until I am satisfied that these employees are treated fairly and
that these agents have not been subject to any inappropriate or re-
taliatory action by their employers.

Now I would like to welcome our first panel of witnesses this
morning. We are pleased to have Michael Pearson, Executive Asso-
ciate Commissioner of Field Operations of the U.S. Immigration
and Naturalization Service, and he is accompanied by the Chief of
the U.S. Border Patrol, Gustavo DeLaVina. Am I pronouncing your
name correctly?

Mr. DELAVINA. That is correct.

Senator LEVIN. Gentlemen, we thank you for being here. We look
forward to your testimony. Pursuant to Rule 6, all witnesses who
testify before this Subcommittee are required to be sworn, and at
this time, then, I would ask the witnesses to please stand and raise
your right hand. Do you swear that the testimony that you will
give before this Subcommittee will be the truth, the whole truth,
and nothing but the truth, so help you, God?

Mr. PEARSON. I do.

Mr. DELAVINA. I do.

Senator LEVIN. We will be using a timing system today. Approxi-
mately 1 minute before the red light comes on, you will see the
light change from green to yellow, which will then give you an op-
portunity to conclude your remarks. Your written testimony will be
printed in the record in its entirety, but we would ask that you at-
tempt to limit your oral testimony to 10 minutes. Again, we thank
you both, and, Mr. Pearson, you may proceed.

TESTIMONY OF MICHAEL A. PEARSON,! EXECUTIVE ASSO-
CIATE COMMISSIONER FOR FIELD OPERATIONS, U.S. IMMI-
GRATION AND NATURALIZATION SERVICE; ACCOMPANIED
BY GUSTAVO DELAVINA, CHIEF, U.S. BORDER PATROL

Mr. PEARSON. Mr. Chairman, Senator Collins, I am pleased to
have the opportunity to talk to you today about the Immigration
and Naturalization Service’s role in processing aliens arrested for
illegal entry into the United States between ports of entry. I am
also pleased to be accompanied today by Gus DeLaVina, Chief of
the U.S. Border Patrol. The INS is charged with both facilitating
legal immigration and enforcing the Nation’s laws to prevent illegal
immigration. The horrific events of September 11 have underscored
the far-reaching implications of this mission and the challenges the
agency faces in carrying it out.

Nowhere are the challenges greater than along our land borders.
Our border management strategy aims to facilitate the flow of legal

1The prepared statement of Mr. Pearson appears in the Appendix on page 49.
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immigration while preventing the illegal entry of people and con-
traband. Responsibility for carrying out this strategy is shared by
the Border Patrol and the Inspections program. Immigration In-
spectors are assigned to the ports of entry and are charged with fa-
cilitating lawful entry and preventing unlawful entry. Border Pa-
trol agents are charged primarily with detecting and preventing
the unlawful entry across our land borders between ports of entry.

The Border Patrol is responsible for patrolling 8,000 miles of bor-
der, which includes 2,000 miles of the Southwest Border, 4,000
miles of the Northern Border and 2,000 miles of coastal area. In
1994, as threat and activity levels grew along the Southwest Bor-
der, the Border Patrol implemented a four-phase strategy to deter,
detect and apprehend illegal entrants, smugglers and contraband.
This strategy involves forward deployment of personnel, equipment
and technology along the Southwest Border in phases one through
three, and then along the Northern Border, Pacific and Gulf Coasts
in phase four.

The strategy is currently in phase two, concentrating resources
primarily in the area of highest illegal activity, the Southwest Bor-
der. We are experiencing a decline in apprehensions along the
Southwest Border. Apprehensions for fiscal year 2001 show a 25-
percent decline when compared to the same period the previous
year. This decline is due in part to the success of our Border En-
forcement Strategy. Measures of success along the Southwest Bor-
der over the last year include the arrest of 1.2 million aliens, al-
most 11,000 of whom were identified as criminal aliens, the seizure
of 1.1 million pounds of marijuana, and the seizure of over 16,000
pounds of cocaine.

Along the Northern Border, in fiscal year 2000, the Border Patrol
arrested 12,108 undocumented aliens and seized over 4,900 pounds
of marijuana—57 percent of those arrested along the Northern Bor-
der initially entered through the Southwest Border. In fiscal year
2001, 12,338 undocumented aliens were arrested along the North-
ern Border; 60 percent of those were Mexican nationals and 20 per-
cent were Canadian nationals. Most of those were voluntarily re-
turned to their country of origin—61 percent of the Northern Bor-
der apprehensions enter initially through the Southwest Border.
Also in fiscal year 2001, 13,000 aliens were arrested along the
coastal areas.

The majority of illegal alien crossings and narcotic trafficking
continues to occur along the Southwest Border. However, we know
that there is a threat along the Northern Border and coastal areas,
as well, and continue to reevaluate our enforcement strategies. In
the last 3 years, we have increased the number of Border Patrol
agents along our Northern and Coastal Sectors by 25 percent. Bor-
der Patrol agents assigned to the Northern Border are experienced.
We have not assigned the newly-hired trainees to the Northern
Border. Additionally, we plan on increasing the number of Border
Patrol agents in our Northern Border this fiscal year, consistent
with funding for fiscal year 2002 and the supplemental.

Now I would like to discuss the process by which Border Patrol
agents arrest aliens who enter the United States illegally. Upon ar-
resting an alien, the alien is charged under either Section 212 or
Section 237 of the Immigration and Nationality Act. Aliens who
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have entered the United States without inspection and arriving
aliens are charged under Section 212, which describes the grounds
for inadmissibility, while others may be subject to Section 237,
which describes the grounds for deportability. The alien is either
placed in removal proceedings or allowed to voluntarily return to
his or her own country.

Border Patrol agents use the ENFORCE and IDENT computer
systems for processing aliens. ENFORCE is a case management
tracking system, and IDENT is a biometric, recidivist and lookout
database. ENFORCE and IDENT are INS-wide programs that
standardize the collection of data and generate INS forms used in
the administrative or criminal processing of aliens for immigration-
related violations. Within the Border Patrol, IDENT is deployed to
all sectors. With the exception of two sectors, it is integrated with
the ENFORCE system. ENFORCE will be deployed to Houlton,
Maine, and Swanton, Vermont sectors this fiscal year.

Prior to determining the disposition of the alien, the alien’s name
and other identifying information are checked through ENFORCE
and IDENT, in addition to various systems which may include, but
are not limited to, the Central Index System, the National Crime
Information Center and the Deportable Alien Control System.
Based on the results of the criminal and administrative record
checks I just described, the Border Patrol agent will determine the
most effective and appropriate course of action. A supervisory Bor-
der Patrol agent then approves this determination.

Generally there are three possible courses of action: Voluntary
departure; voluntary return; and issuing a warrant of arrest or no-
tice to appear. Once the Border Patrol decides to proceed with the
administrative or criminal processing of an alien, the detention
process begins. There are three reasons INS detains an alien: Risk
of flight; risk of danger to the community; and requirements of law,
such as mandatory detention of certain aliens.

Once charged, those aliens detained by the INS are either in pro-
ceedings before an immigration judge to determine whether or not
they are eligible to remain in the United States, or have final or-
ders and are awaiting removal from the United States. If there is
no significant risk of flight or danger to the community, an alien
can also be paroled into the community, released on bond, or re-
leased on his or her own recognizance. Availability of detention
space plays an important role in deciding whether or not to detain
the alien.

The most common outcome of the removal proceeding is a final
order of removal. In such instances, the immigration judge deter-
mines that an individual is ineligible for legal admission into the
United States and must face removal. During the removal hearing
process, an alien may be granted relief and/or asylum, may be per-
mitted to withdraw his or her application for admission, or the case
may be terminated outright if it is determined that the removal
charge is not sustainable or evidence comes to light that the person
is lawfully present. An alien who is then ordered removed may pur-
sue an appeal of the immigration judge’s decision.

The time it takes to proceed through the appellate process can
be significant, and often places a burden on INS to provide long-
term detention. Another avenue to effect removal is to reinstate a
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prior final order of removal. When an alien previously removed
from the United States reenters illegally, Section 241(A)(5) pro-
vides for the reinstatement of the removal order.

As you can see, the INS has established standardized procedures
for processing persons arrested for illegal entry into the United
States. We believe that these procedures allow us to remove these
individuals as rapidly as possible within available resources, while
meeting our statutory requirements and protecting the legal rights
of those arrested. We are willing to work with Members of Con-
gress on any proposal you may have for improving these proce-
dures. This concludes my formal statement. I would like to thank
the Subcommittee for the opportunity to appear. I look forward to
your questions.

Senator LEVIN. Mr. DeLaVina.

Mr. DELAVINA. I have no oral statement, sir.

Senator LEVIN. Thank you. Reading the testimony of the senior
agents and the former deputy Border Patrol chief, who will be tes-
tifying after you, Mr. Pearson, there is a very high degree of con-
cern about INS practices with regard to illegal aliens who are ar-
rested coming across the border outside of ports of entry. Now, they
will testify that other than Canadians and Mexicans who are al-
most always returned to their own country, most of the persons
who are arrested are released into this country on their own recog-
nizance. Thousands never return for their hearing, and no one at-
tempts to seek out and arrest people who fail to show up for their
hearing.

And that is why one of the agents will testify that, as an exam-
ple, when he recently caught a number of illegal aliens trying to
walk through a railroad tunnel between Windsor and Detroit, when
he shined his flashlight on them, they “simply continued to the exit
and surrendered to the waiting agents,” because they knew that a
person stands an excellent chance of staying in the United States
when he or she crosses the border illegally, outside of a port of
entry. I would like to go through some of the data with you now.

You have said in your testimony that about 12,300 persons were
arrested—this is on page three, and you also gave it in your oral
statement—that about 12,300 persons were arrested for illegal
entry on the Northern Border in 2001. Now, most of these, accord-
ing to INS data, about 8,000 or two-thirds of those arrested, re-
turned voluntarily. What I am interested in is talking about the
4,400 who did not return voluntarily. These are the people arrested
for illegal entry just on the Northern Border alone—about 4,400 in
2001. So I want to ask you questions about that group of people,
that 4,400 people.

They were given a notice to appear at a removal hearing. That
hearing takes months, frequently, before it takes place, and the
INS has to make a decision about these people pending that re-
moval hearing, whether to detain them, whether to release them
on bond or whether to release them on their own recognizance. Do
you keep statistics about those 4,400 people that you told us about,
as to how many were detained pending their hearing, how many
were released on bond, and how many were released on their own
recognizance?
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Mr. PEARSON. Senator, I do not have statistics on those 4,400. I
do, however, have the statistics on the Detroit Sector.

Senator LEVIN. All right. Well, I will get to the Detroit Sector in
just one moment, but we have asked for those statistics now, and
are you going to supply those? Do you keep them?

Mr. PEARSON. The people who do our stats for us, who look at
the data in the computers and analyze them and provide us re-
ports, are working on your request right now, but I do not have
that with me.

Senator LEVIN. But that is not something that you publish in
your annual reports?

Mr. PEARSON. I do not believe so.

Senator LEVIN. Now, of those released on their own recognizance,
just based on a promise to show up, about how many actually
showed up for a hearing?

Mr. PEARSON. According to the graphs provided by the Executive
Office for Immigration Review, that is the court system that han-
dles these, about 80 percent show up. They show, in 2001, 20-21
percent did not show up.

Senator LEVIN. Are you including those folks who are given no-
tices to appear, for instance, who do not live up to the conditions
of their visa?

Mr. PEARSON. I am talking about what comes directly off of their
charts on all who appear in the EOIR system.

Senator LEVIN. Which includes all the notices to appear; is that
correct?

Mr. PEARSON. Yes, Senator.

Senator LEVIN. I'm just talking about the people who are ar-
rested by the Border Patrol.

Mr. PEARSON. I do not have that data.

Senator LEVIN. Do you keep that data?

Mr. PEARSON. I do not know. We have asked our statistics people
to see what they could cull out and provide that.

Senator LEVIN. You do not provide that, though, in your annual
report, do you?

Mr. PEARSON. Not that I recall.

Senator LEVIN. So that you do not know and you do not keep
track of, yet, the people who are arrested by the Border Patrol, who
are released on their own recognizance, who do not show up for
their hearings. You do not have that today, and as far as you know,
you do not have that in your files; is that correct?

Mr. PEARSON. Senator, I do not have the answer to that question.
I do not have the data today.

Senator LEVIN. All right. I find that disturbing, to put it mildly,
that we release thousands of people on their own recognizance who
have been arrested by the Border Patrol, perhaps half arrested in
the process of actually seeking to enter this country illegally. We
do not know how many of those do not show up for a hearing. Now,
we are going to hear testimony of agents that will indicate that a
large percentage of the people who are arrested, released by the
Border Patrol, released on their own recognizance, do not show up.
We will come up with that statistic on our own, but we believe
from the agents in the field that 85 percent of the people, again,
arrested by the Border Patrol, which means not at a normal port
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of entry, who are released on their own recognizance, do not show
up for their hearing. So we are going to leave that figure out there,
because you do not have a better one.

Now, let’s go through the Detroit figure together.! Do you have
the actual figures for the Detroit Sector? I would rather have your
actual figures than our estimates. The two top numbers there are
your figures, 2,106 arrested by the Border Patrol and 773 issued
notice to appear. So we just took the difference, which is 1,333,
which we then estimated were voluntary returns. We got that num-
ber from taking your two numbers, 2,106 arrested by the Border
Patrol, 773 issued notices to appear, and took the difference as vol-
untary returns.

Then we looked at the 773 of those people which were issued no-
tices to appear, and the estimate that we have, based on the testi-
mony of the agents, is that about 116 of those, that is the 85 per-
cent figure, were released. That is 657, and the 116 is the dif-
ference, which would be detained or released on bond. Those fig-
ures we are happy to have corrected by your actual figures, if you
have them. The figure that we do not have yet, but we think it is
in the area of 85 or 90 percent, again, are the percentage of those
who are released on their own recognizance who fail to show for a
hearing. You do not have that figure, you have already told us, but
maybe you can give us then the actual figures above that. Do you
want to start with that?

Mr. PEARSON. Thank you, Senator, I would. I spoke with the
Chief Patrol Agent of the Detroit Sector and got these numbers.
Your top number is correct, 2,106, 65 percent were voluntarily re-
turned, that is about 1,365, pretty close to what you have there.
Twenty percent of the number were either detained or were on a
very high bond. That is approximately 420. Fifteen percent were ei-
ther released on their own recognizance or a low enough bond that
they could make the bond easily. That is approximately 315 people.

Senator LEVIN. And the rest?

Mr. PEARSON. That accounts for 100 percent of the people.

Senator LEVIN. It does. OK. Give me the two numbers that ac-
count then for the 773.

Mr. PEARSON. Notices to appear, 35 percent, and that would be
pretty close.

Senator LEVIN. Seven hundred and seventy three were given no-
tices to appear, OK.

Mr. PEARSON. Pretty close. My number above that is 1,365, so
whatever the mathematical difference is.

Senator LEVIN. So you have about 740, roughly.

Mr. PEARSON. Roughly.

Senator LEVIN. Were given notices to appear. Now, give us the
two numbers that make that up.

Mr. PEARSON. Sure, 20 percent of them were either detained or
were on a high bond. That is approximately 420 people. The re-
maining 15 percent were on either their own recognizance or a low
bond, one they could make; that is 315 people.

Senator LEVIN. Three hundred?

Mr. PEARSON. Fifteen percent, 315.

1See Exhibit No. 6 which appears in the Appendix on page 79.
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Senator LEVIN. So you have got a little under half then, under
your figures, who were released on their own recognizance.

Mr. PEARSON. Yes, sir.

Senator LEVIN. A little under half of the people who were issued
notices to appear, which is 740. So let’s talk now about those 315
people. How many of those did not show up for a hearing?

Mr. PEARSON. I do not have the answer to that.

Senator LEVIN. You do not keep that record?

Mr. PEARSON. I do not have the answer to that.

Senator LEVIN. Do they keep the record in Detroit?

Mr. PEARSON. The Detroit Chief was not able to provide that to
me.

Senator LEVIN. Don’t you find that disturbing, that we release a
significant number of people on their own recognizance, and your
number is still a very significant number of people, and that we do
not even keep records of those that do not show up? We do not
know. Doesn’t that trouble you?

Mr. PEARSON. Senator, I do not know that we do not have the
information. I was not able to get that. I had to explain that. I do
not have the answer here today, and I do find that troubling.

Senator LEVIN. We have asked for it. We cannot get it. We hope
you can produce it. But, in any event, the fact that there are no
records available that even tell us how many people who are re-
leased on their own recognizance fail to show up for a hearing, it
seems to me, is a symptom of a very big problem. It is a large num-
ber. We should know it and we should do something about it. We
do not know it and we are not doing much about it. I will come
back to that on my second round.

Senator Collins.

Senator COLLINS. Thank you, Mr. Chairman.

Mr. Pearson, you stated that the INS recognizes that there is a
threat along the Northern Border and coastal areas and that you
are, “reevaluating your current enforcement strategies to identify
any gaps,” and you also note that you are committed to deploying
additional staff to the Northern Border now. The security of our
Northern Border has long been a concern of mine, and I have
pushed for some time for increased funding so that we can expand
the agents and inspectors who are responsible for the security of
our Northern Border. Can you tell us how many agents you feel the
1\}Ilortl}{1e?rn Border needs in order to provide appropriate security and
checks?

Mr. PEARSON. Senator, let me, if I may, first state that when I
said we were evaluating, that was in response to the Border Strat-
egy, with the four phases. As I explained, we were in phase two,
but we continually reevaluate where we are, which is why over the
last 3 years we have increased the Northern Border and coastal by
25 percent. It is not just sticking with that strategy. We have ap-
proximately 334 Border Patrol agents up on the Northern Border
right now. Our goal, our expectation right now, is to increase that
to roughly 1,000.

Senator COLLINS. How would that compare with the number of
inspectors and agents that we have along the Southern Border?

Mr. PEARSON. Well, comparing it to the Border Patrol agents, we
have about 8,000 along the Southwest Border right now. I would
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just ask you to remember that 97 percent, 98 percent of our appre-
hensions are on the Southwest Border. There is more along the
coastal area than there are along the Northern Border, but we rec-
ognize that any Border of the United States is a possible avenue
for somebody to try to get in.

Senator COLLINS. Well, if you have 8,000 agents, you are obvi-
ously going to have more apprehensions than if you have only 340,
or even 1,000.

Mr. PEARSON. That is true, but the volume of crossers is signifi-
cantly higher on the Southwest Border. That is why we had 1.7
million arrests there last year.

Senator COLLINS. Some of the ports of entry prior to September
11 were actually not staffed during certain nighttime hours, along
the Northern Border. Has that problem been remedied?

Mr. PEARSON. We have a number of ports of entry that were not
24-hour ports. They were convenience ports, ports that were not
used at night, were only used during certain times of day because
of local crossers, and we staffed it during the time the port was
open. At night, while the port was closed, we would have other—
or we would have the ability to monitor, in some cases through
camera systems or through sensors, and we would be able to re-
spond to that port if somebody crossed.

After the events of September 11, we have taken all our ports of
entry, with the exception of the seasonal ones, and we have
manned them 24-hours-a-day, 7-days-a-week, with two people at a
time as a minimum. Those that are seasoned ports of entry—Dbe-
cause there are some ports that close, just physically cannot be
used—we have two of those right now that are closed, they are
sealed. But, again, we have sensors and the ability to respond if
we have the indication that somebody has tried to cross there.

Senator COLLINS. A concern that the INS inspectors have ex-
pressed to me in some of the smaller ports of entry in Northern
and Western Maine is that at times there is only one person on
duty. It may not actually even be an INS inspector. It may be a
Customs inspector who has been deputized to act as an INS inspec-
tor. Did I understand you to say that that situation has been rem-
edied now, so that there would be two people on duty at all times?

Mr. PEARSON. Yes, Senator, that is two people, 24-hours-a-day, 7-
days-a-week. But it might be two Customs, two INS, or one INS
and one Customs. That is a minimum of two.

Senator COLLINS. Thank you. I would now like to ask you to re-
spond to a series of statements and concerns raised in the testi-
mony of our next panel of witnesses. Does the INS have a policy
mandating that any record checks must be completed on aliens who
are apprehended?

Mr. PEARSON. Senator, I have a chart I would like to show you,
if I may put this up. This chart,! I think, will help graphically
show the process and answer your question. It certainly looks cum-
bersome, but it is really not. If we look at the diamond in the sec-
ond row, an arrest—that the determination of alienage and nation-
ality is made, certainly if it is a U.S. citizen, we have no authority
over immigration offenses for the person. But the process is to en-

1See Exhibit No. 12 which appears in the Appendix on page 139.
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roll the subject into ENFORCE and IDENT. As I explained in my
oral testimony, those are the systems we use that tell us there is
an immigration issue. ENFORCE is our case management tracking
system that tells us who we have already had, who we are looking
for, that type of stuff. The IDENT system is biometric. The advan-
tage of biometrics, it does not matter what name the person gives
us, tells us. Once we put them in the system, we can bring them
back up to determine that we have had them in our custody before,
and we have a lookout system in there.

The lookout system is designed to advise the agent or the appre-
hending officer that there may be a problem here, either because
the person is dangerous, he has caused problems when arrested be-
fore, as well as Federal fugitives. We have taken the U.S. Marshals
Service list of foreign-born fugitives and put them in our system,
to include their fingerprints, so that if in the course of crossing the
Border between the ports of entry, if the Border Patrol runs into
this person, we can effect an apprehension. We have also worked
with the FBI on entering foreign-born Federal fugitives. That is the
requirement.

Then the Border Patrol agent has options—and there are a num-
ber of reasons for this—has the options of what they are going to
do next. If they have the information, they want to run the person
through NCIC, they may be able to do so. Ofttimes, with the Bor-
der Patrol, because they are working away from offices, buildings,
they do not have a means to do an NCIC check on-site, but they
have the opportunity to take the individual back to a station, back
to a place where they could run NCIC or other indices checks.

Senator COLLINS. But, as a practical matter, isn’t that a very
cumbersome process? If, in fact, you have got all these different
databases and the Border Patrol agent has to check each one of
them, does that happen?

Mr. PEARSON. It certainly does happen, in many cases. But, you
recall, I had talked about ENFORCE. ENFORCE is not completed.
When it is done, it is designed to include all the INS indices, so
that there would be a single check, and the IDENT system, we are
currently working with the FBI, through the Department of Jus-
tice, to tie the IDENT system with the FBI's IAFIS system—that
is an Integrated Automated Fingerprint Identification System—so
that when it is completed, our IDENT system will be able to access
FBI files to determine biometrically if a person is wanted.

Senator COLLINS. But, right now, does the INS have a policy
mandating these record checks, particularly criminal background
checks, or is it at the discretion of the Border Patrol agent?

Mr. PEARSON. The mandate is for IDENT and IAFIS, not for any-
thing else.

Senator COLLINS. Now, as I understand it, from looking at Form
1-213,1 and as you have just explained, there are a number of data-
bases. There is a central index system, a deportable alien control
system, a non-immigrant information system, an operational activ-
ity special information system, a student-in-school system, and the
National Crime Information Center. Do these databases interact
with one another? Now, I realize the NCIC is not maintained by

1See Exhibits No. 4 and 5 which appear in the Appendix on pages 76 and 77.
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the INS, but, as I understand it, the rest are. Do they cross-ref-
erence each one, or does the Border Patrol and the INS personnel
have to individually check each database?

Mr. PEARSON. They do not interact automatically right now. The
ENFORCE system is designed to do that. It is not completed yet.

Senator COLLINS. When do you anticipate that the ENFORCE
system will be completed, so that these Border Patrol agents and
INS agents, who are already overworked and strapped for time, do
not have to check multiple databases?

Mr. PEARSON. Senator, I do not recall the timeline on that, but
I would be glad to get that information to you. I know the DACS
system should be up by the end of 2002 or in 2003. We are working
on all of this systemically.

Senator COLLINS. Thank you, Mr. Chairman. I see my time has
expired.

Senator LEVIN. Going back to IDENT and IAFIS, IDENT is not
a criminal background checking system; is that correct?

Mr. PEARSON. That is correct.

Senator LEVIN. But the NCIC is?

Mr. PEARSON. The NCIC system run by the FBI has a number
of components to it. It can have wants and warrants, which is a
criminal system that lets you know who a warrant is listed for. The
NCI Triple-I has criminal history, but NCIC also has a number of
other things in there, list of stolen vehicles, list of missing people,
list of stolen weapons, that type of stuff. NCIC is not one master
database. That also combines different databases.

Senator LEVIN. And are Border Patrol agents required to run an
NCIC check on every person whom they arrest?

Mr. PEARSON. No, sir, they are not required to do so.

Senator LEVIN. Why?

Mr. PEARSON. Well, there are a couple of reasons for it; pri-
marily, as I talked about, a lot of times these arrests are made out
where there is no system available; they are out on the Border.
Particularly if you are going to do a voluntary removal in the num-
bers we have talked about, it stops you from bringing people back
and running these checks that take a lot of time. I would ask you
to remember that with 1.6 million arrests, or even 1.2 million for
last year, these systems do take time to run. So there is no require-
ment, but the Border Patrol agent has the option, the opportunity
to do so, based on their experience.

Senator LEVIN. Is everybody who is released on their own recog-
nizance required first to have an NCIC check?

Mr. PEARSON. No, sir.

Senator LEVIN. Why?

Mr. PEARSON. For the same reason that I just talked about, and
that is we leave it up to the agent’s experience to make that deter-
mination. The requirement is to run IDENT and ENFORCE.

Senator LEVIN. But that is not a criminal background check?

Mr. PEARSON. That is correct.

Senator LEVIN. So you are releasing people on their own recog-
nizance without a requirement for a criminal background check.

Mr. PEARSON. There is not a requirement right now.

Senator LEVIN. Does that trouble you?
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Mr. PEARSON. The concept troubles me, Senator. When you get
out in the field, as a practical matter, when you are talking with
the over a million people we arrest, we have to rely a lot on the
individual agent’s judgment and the time it takes to do these
things.

Senator LEVIN. Now, the huge percentage of those people are vol-
untarily returned; is that correct?

Mr. PEARSON. Of the 1.2 million, yes, sir.

Senator LEVIN. We are just talking now about the thousands that
are arrested, not voluntarily returned, then released on their own
recognizance. For those people, there is no requirement that there
be a criminal background check; is that correct?

Mr. PEARSON. Senator, that is correct, there is no requirement.
There is certainly no prohibition and the agent can run it, but we
do not have a policy that requires that.

Senator LEVIN. Do you know in how many cases where people
are released on their own recognizance, approximately, there is no
criminal background check?

Mr. PEARSON. I do not know, Senator.

Senator LEVIN. Shouldn’t we be troubled by it? I mean, these are
people illegally entering the country. This is not the complicated
question of how many people should we allow into the country;
these are not the complicated questions whether people ought to be
able to extend visas or not or change visas or not, or under what
circumstances should people be granted visas; and this is not a
matter of family reunification. These are people arrested by the
Border Patrol for illegally entering the country, who are released
on their own recognizance in the country, after they are arrested,
that we do not even run a criminal background check on. I find
that incredible. We are talking about that limited group. I am not
talking about the million, most of whom are returned voluntarily.
I am talking about the thousands who, after they are arrested—
again, a significant number of whom are arrested actually trying
to enter the country by the Border Patrol, are just released on their
own recognizance without a criminal background check, without ac-
cessing data which could tell us whether or not they are on a watch
list, for instance, or whether they have a criminal record. I find it
absurd. It is not functional for that group of people.

I know there are a lot of complicated immigration questions out
there, but I have got to tell you this one does not strike me as
being complicated, when you arrest someone for illegally attempt-
ing to enter the country. Now, is that going to stay that way or are
we going to change this?

Mr. PEARSON. Senator, we will certainly relook this.! When I said
there is no requirement, it is because we do not have a policy that
says they must do that. However, before a release is made, the
agents are required to go through the process that I had talked
about in my oral testimony; determine whether or not they are a
flight risk; determine whether or not they are a danger to commu-
nity; determine whether or not it is a mandatory detention. You
are not going to do those three unless you do some type of indices

1See Dec. 20, 2001 Memorandum from Michael Pearson to INS Regional Directors (Exhibit
No. 13) which appears in the Appendix on page 140.
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check. So they should be done, but your direct question was is
there a policy requiring this, and there is not.

Senator LEVIN. We do not know in what percentage of cases they
are done?

Mr. PEARSON. I do not have that.

Senator LEVIN. We do not know what percentage—let’s put the
form up there.! Is this the 1-213 form?

Mr. PEARSON. 1-213, yes, sir.

Senator LEVIN. About the fifth line or so from the bottom, where
it shows all of the information which could be accessed—we have
got record checks completed, CIS, DACS, NCIC, NIIS, and OASIS.
If those are useful, why shouldn’t they all be accessed before some-
body is released on their own recognizance?

Mr. PEARSON. The appropriate ones need to be checked to deter-
mine whether they are a mandatory detention, whether they are a
flight risk or whether a danger to the community.

Senator LEVIN. Yet there is no requirement that they be
checked?

Mr. PEARSON. There is not a requirement to do each and every
one or any one.

Senator LEVIN. Where people are just simply released on their
own recognizance, you do not know in what percentage of those
cases that information is accessed?

Mr. PEARSON. I do not know.

Senator LEVIN. I think we ought to find out, we ought to change
it and there ought to be some real energy behind that effort, be-
cause this, it seems to me, is a no-brainer. Now, why are people
released on their own recognizance? Let’s get to this point, where
they are arrested for illegally entering the country and do not vol-
untarily return. Why they are released on their own recognizance
is because we have a shortage of detention space while they are
awaiting their hearing, whether it is a hearing for a removal or a
hearing for asylum. Why aren’t people detained pending that hear-
ing if they are arrested for illegally entering the country—not at
a port of entry? These are not folks who come into an airport or
go through a bridge or tunnel. These are people who have either
been caught in the act of entering the country at some point other
than a port of entry, or are caught inside of the country, being here
illegally. Why aren’t they detained pending the hearing?

Mr. PEARSON. Well, there are two primary reasons. The first is,
as you talked about—or one of the two reasons is the detention
space. As I stated earlier, last year we arrested 1.2 million people
in this country. We are funded for 19,700 bed spaces on a daily
basis.

Senator LEVIN. Can we get back to that million figure, though?
The vast majority of those voluntarily return, so that number is not
the number we are talking about. We are talking about the people
who do not voluntarily return, who then say, even though they are
caught entering illegally here, they want a hearing, to which they
are entitled. The question is why aren’t they detained? Why do we
not have enough spaces? Have we asked for more spaces and been

1See Exhibit No. 4 which appears in the Appendix on page 76.
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denied those spaces by OMB? What is the scoop and how do we cor-
rect it?

Mr. PEARSON. Within the 19,700 bed spaces, we have spaces for
those that are mandatory detention, under the INS. We also have
space for criminal aliens that are not mandatory detentions. That
leaves little space for the rest. So after the arrest is made, a deter-
mination is made on whether or not detention is appropriate. The
second part of what I was talking about is the determination on
whether or not the person is a flight risk or a danger to the com-
munity. If they are not, discretion can be used to release the per-
son, and that is how a decision is made.

Senator LEVIN. Isn’t everybody who is seeking to enter the coun-
try illegally, not at a port of entry, a flight risk?

Mr. PEARSON. Not necessarily.

Senator LEVIN. What percentage of people who seek to enter the
country illegally, not at a port of entry, who are arrested, are not
a flight risk?

Mr. PEARSON. I cannot give you a percentage, but we arrest peo-
ple often who have ties to the community, have equities, have fami-
lies, have a house, and they are not considered a flight risk.

Senator LEVIN. They are inside the country.

Mr. PEARSON. Yes, sir, but

Senator LEVIN. Let’s take the narrowest group, which may be
half of the people who are arrested by the Border Patrol at the Bor-
der.

Mr. PEARSON. Senator, Detroit Sector arrested 2,100 people last
year; only 103 of those were arrested at the Border upon entry.

Senator LEVIN. That is not what we were told by the Detroit Sec-
tor, but we will get that by the other testimony. But we have very
different figures on the Detroit Sector than you do, but whatever
that figure is, why are those people not automatically a flight risk?
Whatever that number is, just for starters, just take that narrow
case, aren’t they automatically a flight risk?

Mr. PEARSON. I would not say that they are automatically a
flight risk, no, sir.

Senator LEVIN. OK. Senator Collins.

Senator COLLINS. Thank you, Mr. Chairman.

Mr. Pearson, one of our next witnesses will testify that, due to
a lack of funding, many aliens who are apprehended along the
Northern Border are instructed to leave the United States within
30 days. These individuals are then released, and according to this
witness, there is no process for verifying whether or not they actu-
ally left within the 30 days. Is that accurate?

Mr. PEARSON. That is an accurate statement. When we do the
voluntaries, the person is given a time period, either by INS or the
judge, to remove themselves, or we can do a voluntary return
under safeguards, where we keep them in custody and physically
make sure they either cross the Border or get on a plane to return
to their home country.

Senator COLLINS. If there is no system for checking to ensure
that the individual actually has left within 30 days, as promised,
isn’t it likely that a lot of people are not leaving?

Mr. PEARSON. That certainly could be the case.
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Senator COLLINS. Are some aliens released on bond or their own
recognizance, despite the fact that the INS has not been able to es-
tablish positive identity, nor verify the legitimacy of the U.S. ad-
dress or phone number contact information that they provided?

Mr. PEARSON. That certainly could be the case, Senator. In order
to determine flight risk or determine danger to community, those
checks should be done. As I said, we do it under ENFORCE and
IDENT, and do the biometric checks, so we can try to make sure
we know who they are.

Senator COLLINS. How often does someone have to be appre-
hended entering the United States illegally before that person is
actually prosecuted?

Mr. PEARSON. There is not a set magic number. Each U.S. Attor-
ney determines their own threshold for prosecution.

Senator COLLINS. Would you be surprised to learn that we have
been told by some Border Agents and INS inspectors that an indi-
vidual could cross illegally and be apprehended a dozen times be-
fore there was any prosecution?

Mr. PEARSON. That would not surprise me. I have spoken with
U.S. Attorneys who have told me, that their threshold is higher
than that, and they are the ones that make the decision, before
they will take it to prosecution.

Senator COLLINS. What concerns me is that it seems like this
whole system lacks safeguards, lacks checks to ensure that people
really are leaving; that despite the fact that we have an enormous
number of people who have been arrested, that we really do not
have a very good system for checking records, for verifying that
they are who they say they are, for ensuring that they do leave,
for ensuring that they do show up for hearings. It just strikes me
that the whole system is so porous and lacks so many safeguards
that it is a serious threat to our national security.

I think it goes beyond the most egregious case that this hearing
is focusing on, because it seems to me that the whole system is just
too loose.

Mr. PEARSON. Senator, the only ways we have right now to make
sure a person leaves is if we check with the country that they went
to to make sure they are back, and we do that on occasion; if we
get the automated I-94 that shows they got on a plane and left the
country, or we detain them until we remove them across the Bor-
der, and this does apply to those voluntary removals. So we are
back up to the 1.2 million. We simply do not have the detention
space to detain everybody, to make sure that they are physically
removed from the country.

Senator COLLINS. But if you are not doing the kinds of checks
that would help you identify those who are most at risk for staying
illegally in the United States, how are you going to get a handle
on this problem? If you are not necessarily following up on contact
information or necessarily doing a positive identity on the person,
then how are you going to get a handle on the group that is most
likely trying to enter illegally, perhaps to cause harm to our citi-
zens?

Mr. PEARSON. Our focus is on the higher-risks. Remember, I did
not say the checks were not done. I said there is not a requirement
to do them. But we do check and we do follow up on the higher-
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level categories, those that are aggravated felons, those where
there is a want and warrant, those that are criminal aliens, but
when you get below that level, it is a resource issue. It is truly a
resource issue.

Senator COLLINS. Well, let me talk to you about one category
that has come to our attention lately as a result of the attacks on
our Nation. The previous administration’s INS commissioner said
that catching individuals who overstay the terms of their visas was
a very low priority of the INS, and that she thought it should re-
main a low priority. Well, we know now that a number of the 19
terrorists responsible for the attacks on September 11 reportedly
overstayed their visas, and, by law, they could have been deported.
What is the current administration’s view on visa violations,
overstays, and what priority is now being given to pursuing indi-
viduals who overstay their visas?

Mr. PEARSON. Well, let me start by saying things have changed
since September 11. Your quote of President Bush was exactly ac-
curate. By our estimates, there are approximately between 5 and
6 million people in this country illegally—you had said 8 million in
your opening statement—40 percent of whom are overstays. Of that
group, the 5 to 6 million, our first priority right now is working
with the Federal Bureau of Investigation, and we are working with
the CIA, to see who are we looking for that might be involved in
terrorist incidents. So that is our highest priority.

Now, the Border Patrol is on the Border, trying to secure the
Border. On the interior, we have investigators looking for these
people, but we have fewer than 2,000 criminal investigators in INS,
and over half of those right now are working full-time, dedicated
on the terrorist mission. When you then look at who else we have
in this country, our priorities are aggravated felons, the criminal
aliens, that type of stuff. So it is not that an overstay is not impor-
tant—they are—but when you put it on a priority basis, if we do
not have information of terrorist connection, terrorist ties, a sus-
pect, or they are not a criminal alien or they are not an aggravated
felon or they are not a mandatory detention, they do not raise to
the level of where we can put many resources right now. It is cer-
tainly not that they are not important.

Senator COLLINS. Well, I think a lot of that also goes to the
granting of visas in the first place and making sure that we have
better sharing of information among law enforcement and intel-
ligence agencies, so that we could stop some of these individuals
from coming here in the first place. Just one final comment: The
8 million figure that I used as a U.S. census figure, I would suggest
to you that we do not know how many illegal aliens we have in the
United States, given how porous the system seems to be.

Thank you, Mr. Chairman.

Mr. PEARSON. Senator, if I may, we would agree with you. We
do not know, but we have worked with the Census Bureau on
where they got their number, and we are confident that ours is a
much better number.

Senator LEVIN. Thank you. Senator Carper.
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OPENING STATEMENT OF SENATOR CARPER

Senator CARPER. Thank you, Mr. Chairman, and to our witnesses
this morning, welcome. I regrettably missed your presentation. I
have listened to some of the questions and some of your responses,
both here and in the anteroom outside. You were talking there at
the end with Senator Collins about numbers. I think she mentioned
the Census Bureau number of 8 million, and that differs from your
number. Can you just share with me your number?

Mr. PEARSON. Our number is somewhere between 5 and 6 mil-
lion, and we do not have an exact number.

Senator CARPER. Fair enough. I am just going to come right to
the nub of the issue here. What do we need to do? Not so much
what you need to do, what do we need to do here in the Congress
to help you do your job better?

Mr. PEARSON. There are a number of things. The Attorney Gen-
eral has been working with the administration on changes to the
law. We have been working with the Department of Justice and
will be coming to Congress, and we are working with OMB for ad-
ditional resources. We all recognize—and the purpose of this hear-
ing is to show that the Northern Border does not have enough as-
sets. We need to increase that, and it is not just personnel. It is
some of the systems we are talking about. We do need some assist-
ance.

Senator CARPER. What kind of systems?

Mr. PEARSON. ISIS, for one. These are systems where we can
have our cameras tied directly to sensors, so that if a sensor goes
off, showing movement, we can have a camera check it immediately
to determine if it is people or it is an elk or a moose or a deer that
triggered it, so we do not have to take the limited resources we
have and send them where they are not necessary. But they will
also be able to tell us when people are crossing, either at a port
of entry after it has closed or between ports of entry, and we can
track and film and tape where these people are going, so that we
can better utilize the resources we have to go effect the apprehen-
sion.

Senator CARPER. How many people are taken into custody each
year by the Border Patrol?

Mr. PEARSON. Last year, it was 1.2 million. The year before, it
was 1.6 million.

Senator CARPER. Do I understand that over half of them are re-
turned voluntarily or involuntarily to the countries of their origin?

Mr. PEARSON. The majority of them are Mexicans. In fact, 98
percent are Mexicans. About 60 percent or so are returned volun-
tarily, just taken right back to the Border and turned over to au-
thorities.

Senator CARPER. Why wouldn’t that number be higher?

Mr. PEARSON. Because, in a number of cases, we are running our
indices checks and we will take them into detention, either because
they are wanted, they have been in our system before, we intend
to prosecute for crossing illegally. It is those that do not raise the
threshold that, I was talking about earlier, and we do not deter-
mine that either they are a flight risk or a danger to the commu-
nity, and they are not a mandatory detention case, that we would
effect a voluntary removal.
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Senator CARPER. When someone is taken into custody and
deemed to be in our country illegally and the intent is to return
them to their own country, how are they actually returned, phys-
ically returned, to their country of origin?

Mr. PEARSON. We must first go to the country that we wish to
return them to. Hopefully, it is their country of citizenship, but
that is not always the case. We will work with that country to get
travel orders. Now, this is assuming that any appeal, which is a
ruling made by the immigration judge, will have a final order, ei-
ther there is no appeal or, if there is an appeal, that is finished,
then we will work with the country to get travel documents for the
individual, and we will physically, if it is overseas, we will put
them on a plane, sometimes under escort, sometimes not, to remove
them from this country.

Senator CARPER. That is how 60 percent of the folks who are
here illegally are returned?

Mr. PEARSON. Now, the majority of these are Canadians and
Mexicans already at the border, and with the voluntary departure,
we will just take them to the border and let them cross.

Senator CARPER. Do they come back in?

Mr. PEARSON. Many of them do. That is why the IDENT system
was developed. It was initially a recidivist database, so we would
know who was a repeat entry, in order to prosecute.

Senator CARPER. When people come in repeatedly, do we treat
them differently than we do the first time that we detain them?

Mr. PEARSON. Well, I am not sure what you mean, treat them
differently. If they have crossed often enough that they meet the
threshold for prosecution by a U.S. Attorney, we will detain them
for prosecution. If they do not meet that threshold, we may still de-
tain them, based on whether or not they are a danger to the com-
munity or a mandatory detention. Other than that, we will gen-
erally return them voluntarily.

Senator CARPER. Let me just go back and see if I have these
numbers right. You say 1.2 million are——

Mr. PEARSON. Were arrested by the Border Patrol last fiscal
year.

Senator CARPER [continuing]. Coming in illegally, roughly 60 per-
cent are returned.

Mr. PEARSON. My recollection is about 60 percent. The Chief here
says he believe