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This statement responds to an April 1994 request
from the Clinton Administration to provide information
and guidance on the mandate relief legislation and ré&t-
ed concepts being considered in the 103rd Congaress. [t
is based on the work of two Task Forces convened by
the Commission during the Fall of 1994. These Task
Forces included fedcral legislative and executive staft’
members familiar with (heissues. representatives of the
affected state, local, and tribal governments, and other
knowledgeable cxperts The Task Force statements are
designed to bc helpful to the Congress as well as to the
Administration.

The Task Forces considered the issues surrounding

a The definition of mandates;

a The principles and processes involved in seek-
ing relief for state, local, and (ribal govern-
ments:

Guidelines for evaluating existing mandates and
implementing mandate relicf legislation; and

a The quantification of mandate costs and bene-
fits.

‘The Commission commends the Congress and
the President for developing and supporting initiatives
to provide relief from federal mandates for state, local,
and tribal governments, and offers the following find-
ings and recommendations to facilitate further legisla-
tive and gxecutive action {o achieve this goal.



FINDINGS

D The nation s state, Ieal, and tribal governments urgently need relief
from the burdens eofunfunded federal mandates. Over the past two
decades, in particular:

a The number and cost of federal mandates has
increased substantially

a The number of federal preemptions of state and
local authority has increased substantially.

a Conditions attached to federal grants have
increased while the voluntary nature of state and
local participation in these Pprograms has
become more problematic.

These federal actions, taken together, have;
a Increased state and local government costs;
u) Limited their ability to raise revenues; and

u] Too often. specified inefficient methods of com-
pliance uith federal regulations.

The trend toward greater yse of unfunded feder-
al mandates has shifted the costs of implementing fed-
eral policies {p the stale. local, and tribal governments.

D Federal mandates provide many important benefits to the  parion, but
they have become too burdensome and costly.

The campaign for mandate relief that began |y 1993
does not challenge the objectives of constitutionally
justified and nationally necessary mandates. | nstead.
this campaign focuses on the increasing shares of state.
local, and tribal budgets that are consumed by federal
action, and the loss of control by these governments
over their expenditures and compliance mechanisms.



« | The proposed mandate relief bills would make significant improve-
ments in the Congressional fiscal notes process, but would not provide
complete relief from g/f federal actionsthat increase the costs of state,
local, and tribal governments.

The bills would:

O Improve thequality and timeliness of costesti-
mates:

n) Explore offsetting benefits and cost reductions;

a Provide for intergovernmental consultations in
tho legislative and rulemaking processes,

0  Initiate national debates in the legislative
process over relative prigrities when identifying
sources 0f funding for new mandates; and

a Introduce g stronger sense of accountability in
the Congress.

D Even after enactment and implementation of the pending mandate
relief legislotion, the federal government will be able to increase unreim-
bursed costs of state, local, and tribal governments.

| he exclusions in the proposed bills and the
ahility Of the Congress to override protections against
enacting new mandates by g simple majority would
allow enactment of new unfunded mandates and other
cost inducing legislation.



RECOMMENDATIONS

D The Congress and the President should enact mandate relief legislation
in earty 1995 and jmplement it expeditionsly in full consultation With the
state, local, and tribal governments.

+| Key provisions of federal mandate relief legisiation should include:

o

The consensus definition of mandates con-
tained in the draft legisiation,

Use of cooperatively developed  financial esti-
mates, intergovernmental  consultations,
national debates on governmental priorities,
and Congressional roll call votes throughout
the legislative process to hold the Congress
accountable for its mandate policies;

Use of seund financial estimates and inter-
governmental consultations by federal agen-
cies as they develop regulations to implement
federal mandates, to minimize added burdens on
state, local, and tribal governments;

A review of existing federal mandates, with
recommendations {p the Congress and the Presi-
dent for reducing their burdens on state, local,
and tribal governments: and

Continual monitoring of the results achieved
through implementation of the mandate relief
legislation, with recommendations to the Con-
gress and the President for improving the
results.

Implementation of federal mandate relief legisation should be guided

y the following principles:

0

Federal government restraint in mandating,
using mandates only when constitutionally justi-
fied and clearly necessary;



Mutual trust and respect among the federal,
state, local, and tribal governments;

Active partner ships among the federal, state,
local, and tribal governments in developing and

debating mandate legislation, estimating the
costs and benefits of mandates. reviewing and
reforming existing mandates, developing
agency regulations to implement mandates, and
implementing compliance with mandates;

Federal avoidance of unilateral  shifts of func-
tional responsibilities to state, local, and tribal
governments without regard to the funding
implications,

Maximum flexibility to allow state, local, and
tribal governments the greatest possible choice
of means in complying with federal mandates in
their own circumstances; and

Federal technical assistance in the mandate
compliance process to help empower the state,
local, and tribal governments to make mqre
effective and more efficient use of good science
and good practices.

O The aritical role of benefit and cost  estimates in the mandate relef
process, and the difficultiesin making sound estimates, should be recog-
nized. The following realities should be incorporated into the processas

follows:

a

Direct benefits and costs, and clearly  jdentifi-
able eost savings to governments complying
with federal mandates. should be estimated
Itisnot feasible, at the present time, to net out
general benefits because of difficulties in cap-
turing and allocating them among types of  gov-
ernments. However, every effort should be
made to identify benefits associated wjth federal
mandates.



a The differential effects of benefits and costs
on different types of communities or on indi-
vidual governments should be a part of
impact estimating, but such effects cannot now
be cdculated. Improved information systems to
permit the cdculation of them should be deve-
oped.

) To inform the Congress about the benefit and
cost implications of proposed legidation, a
progression of estimates should be made at:

(1) An eaxrly stage, before any committee action
and perhaps even before a committee hill
has been drafted;

(2 A middle stage, when a specific committee
bill has been developed and begins to move
toward markup; and

(3) A lae dage, after full committee markup
and extending until the bill is passed.

Uncertainties in these edimates should be
brought to the attention of policymakers.

0 Developing benefit and cost estimates to
determine  appropriate  reimbursement
amounts cannot be done with great accuracy
during legidative consideration. Esimating
can and should be improved by developing new
tools and resources. Nevertheess, precise
amounts can be known only after agency rule-
making.

0 Consultations with state, local, and tribal
governments beginning at an early stage in
impact assessment are essential to improving
the qudity of estimates.

0 Estimates of the benefits and costs of enacted
mandates do not exist, and cdculaing them
will require subgantia resources and time. It
may be impossble to differentiate dealy the
gpecific benefits and costs attributable to feder-
a, date, local, and triba actions.



Congressionally debated provisions calling for the following four types
of studies in conjunction with federal mandate relief legislation are neces-
sary and desirable for the effective achievement of mandate relief goals:

a A review of existing statutory and adminis-
trative mandates, incduding recommendations
for reform;

O Annual reports on federal court rulings that
impose  mandates;

0 Regular reports monitoring and evaluating
implementation of the legidation, and recom-
mending improvements, and

a Baseline estimates of the costs of existing
mandates.

The Commission supports the authorization of these studies and reports,
and is eager to assist the Congress in preparing them.






Fivar,  STATEMENT
FEDERAL MANDATES Task Fonrce 1

FEDERAL MANDATE RELIEF

FOR STATE, LocAL, AND TR BAL GOVERNMENTS:

DEFINITIONS, PRINCIPLES, PROCESSES,

EXECUTIVE SUMMARY

In response to an April 1994 request
from the Clinton Administration, the Commis-
sion convened two task forces to provide guid-
ance on the mandate relief initiatives being
considered in the Congress. Task Force | was
assigned the issues surrounding (1) the defini-
tion of mandates, (2) the principles and
processes involved in seeking relief for state,
local, and tribal governments; and (3) guide-
lines for evauating the implementation of
mandate relief legidation. Task Force Il was
assigned the issues surrounding the quantifica-
tion of mandate costs and benefits.

Task Force | found that Americais expe-
riencing an era of fiscal constraint affecting
governments throughout the federal system. As
a result, the budgets of our federal, state, local,
and tribal governments must be viewed togeth-
er as a single public budget bounded by voter
preferences and resource limits that make it
impossible and inappropriate to shift costs
from one government’ s budget to another with-
out new revenues and/or overall adjustments in
the priorities of the total public budget.

The federal government, therefore, must
exercise restraint in its enactment of unfunded
mandates on state, local, and tribal govern-
ments. The mandate relief bills proposed as of
mid-December 1994 take positive steps in this
direction.

The definition of mandates in the pro-
posed bills includes (1) traditional unfunded
direct order mandates carrying crimina or civil
penalties; (2) cost-inducing conditions attached
to nine magor federal entitlement programs that
provide $500 million or more annudly for
state, local, and tribal governments, and (3)
caps, reductions, or eimination of federa
funding for these entitlement programs.
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AND EVALUATIONS

Explicitly excluded from the cost esti-
mate and relief requirements of the proposed
bills are (1) civil rights laws; (2) individua
congtitutional rights; (3) rules against waste,
fraud, and abuse in grant programs; (4)
requested emergency assistance or relief; (5)
national security and treaty matters; and (6)
emergency legidation.

The proposed bills would improve the
Congressional fiscal notes process by:

= Requiring better and more timely cost

estimates;

Providing for a point of order against
applicable unestimated or unfunded man-
dates contained in proposed legidation;

Requiring a roll call vote to be recorded
in any Congressional committee report
on a federal mandate covered by the man-
date relief legidation; and

Restraining unfunded mandating through
fewer enactments or adequate funding.

The threshold for cost estimates and a point of
order against proposed mandates is $50 million
in direct aggregate costs for state, local, and
tribal governments.

The mandate relief bills do, however,
exclude costly conditions in approximately 3 |
federal programs under which $500 million or
more is provided annually and the federal gov-
ernment’s 560+ smaller federal aid programs.

The proposed bills would not eliminate
federal mandates, including unfunded man-
dates, on state, local, and tribal governments.
Therefore, it is still necessary for the Congress
and the Executive Branch to adhere to princi-
ples of intergovernmenta cooperation and
sound judgment when enacting or promulgat-
ing new mandates or revising statutes and
rules.



Consequently, mandates should be enact-
ed only with full accountability through record-
ed roll cal votes at all stages of Congressiona
action, from committees to the floor, and with
full disclosure to taxpayers of the true costs and
benefits of implementation. The Congress and
citizens should be informed of budget costs,
social and economic costs and benefits, and
expected cost savings from mandate compli-
ance.

Congressional and executive considera
tion should be given to the principle of “po
money, no mandates,” even if the Congress
elects not to be bound by such a statutory rule
in every case. Pay-as-you-go rules also should
apply to federa intergovernmental mandates as
they do to other federal policies, and protec-
tions provided for state, local, and tribal gov-
ernment budgets should be as tough as those
provided for the federal budget.

Because effective governance in our fed-
eral democracy requires genuine power shar-
ing, mutual cooperation, and real partnership
among the federal, state, local, and triba gov-
ernments, legidative enactments, promulga
tions of regulations, and implementation of
federal mandates require timely and meaning-
ful consultation and collaboration with elected

officials, who should be exempted from the
Federal Advisory Committee Act.

Mandate legidation and administration
should:

(1) Specify clear gods;

(2) Ensure practical and workable imple-
mentation;

(3) Provide maximum freedom, discre-
tion, and flexibility to meet perfor-
mance objectives with creativity and
efficiency;

(4) Emphasize options over waivers that
must be granted by federal agencies;
and

(5) Avoid information overload on state,
local, and tribal officials.

The federal government and the state,
local, and tribal governments should provide
for sufficient staff to carry out mandate relief
legidation successfully. In addition, more real-
istic time frames should be established for
ACIR’s monitoring and evauation responsibil-
ities under the proposed legidation.
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FEDERAL MANpDATE RELIEF

FOR STATE,

L. Objective

The purpose of this task force statement
is to provide useful and practical assistance to
the President and the Congress for improving,
evaluating, and implementing federal mandate
relief legidation, executive orders, and admin-
istrative regulations. This statement addresses
issues of definition, process, procedure, and
funding.

This statement reflects the views of the

task force convened by ACIR. The task force's, (B)

recommendations on how mandate relief
should work were informed by the likely

course of Congressional action as of mid-

December 1994, but were not limited by that

information.

II. Definitions

In recent years, definitions have played a
key and often confusing role in debates about
federa mandates and other forms of federa
regulation affecting state, local, and tribal gov-
ernments. This confusion has produced widely
varying estimates of the numbers and fisca
impacts of federa mandates and their effects
on intergovernmental relations.

The definition of “mandates’ proposed in
the compromise bill worked out in the U.S.
Senate has begun to settle the definitional issue
—S8.993, “The Federa Mandate Accountability
and Reform Act of 1994”; H.R. 5 128, “The
Federa Mandates Relief for State and Loca
Government Act of 1994”; and Title X, “Job
Creation and Wage Enhancement Act,” of the
“Contract with America” This definition reads
as follows:

(A) any provision in a bill or joint resolution
before Congress or in a proposed or final
Federa regulation that--(i) would impose
a duty that is enforceable by administra-
tive, civil, or crimina pendty or by
injunction (other than a condition of
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LocAL, AND TRIBAL GOVERNMENTS

Federal assistance or a duty arising from
participation in a voluntary Federa pro-
gram, except as stated in subparagraph
(B)), upon States, local governments, or
tribal governments, or (ii) would reduce
or eliminate the amount of authorization
of Federal financial assistance that will
be provided to States, local governments,
or tribal governments for the purpose of
complying with any such duty; or

any provision in a hill or joint resolution
before Congress or in a proposed or fina
Federa regulation that relates to a then
existing Federal program under which
$500,000,000 or more is provided annu-
aly to States, local governments, and
tribal governments under entitlement
authority (as that term is defined in sec-
tion 3(9) of the Congressional Budget
Act of 1974 (2 U.S.C. 622(9))), if

(O)(1) the bill or joint resolution or
regulation would increase the strin-
gency of conditions of assistance to
States, local governments, or tribal
governments under the program, or

(1) would place caps upon, or other-
wise decrease, the Federal Govern-
ment's responsibility to provide
funding to States, local govern-
ments, or tribal governments under
the program; and

(i) the States, local governments, or
tribal governments that participate in
the Federal program lack authority
under that program to amend their
financial or programmatic responsi-
bilities to continue providing
required services that are affected by
the bill or joint resolution or imple-
menting regulation.

The mandates covered by (A) and (B) are
those in a hill that, singularly or collectively,
would impose annual direct costs of $50 mil-



lion or more (adjusted annualy for inflation by
the Consumer Price Index) on state, local, and
tribal governments in the aggregate.

Explicitly excluded from cost-estimate
and relief requirements in the proposed hills
are: (1) civil rights laws; (2) individua consti-
tutional rights; (3) rules against waste, fraud,
and abuse in grant programs; (4) emergency
assistance or relief requested by state, local, or
tribal governments; (5) national security and
treaty matters; and (6) emergency legislation.

The definition of mandates included in
the proposed legidation is more inclusive than
the historic understanding of mandates. Tradi-
tionally, mandates have been defined as direct
federal orders requiring compliance under pain
of civil or criminal pendties. The proposed
bills, however, aso include as “mandates’ con-
ditions attached to nine federal aid entitlement
programs. Although some public officias refer
to conditions of federal aid as mandates, tradi-
tionally they have not been defined as man-
dates because governments are considered, as a
matter of law, to accept federal aid voluntarily
and are, therefore, free to refuse participation
in, or to withdraw from, federal aid programs.
Given the broader definition of mandates
included in the hills, the term “mandates’ will
refer to direct orders as well as to the condi-
tions of federal aid attached to the entitlement
programs,

In the spirit of intergovernmental partner-
ship, and in deference to the language of the
proposed bills and of Executive Orders 12875 ,
on “Enhancing the Intergovernmental Partner-
ship” and 12866 on “Regulatory Planning and
Review,” this statement refers equally to “state,
local, and tribal governments.” All three types
of government are affected by federal man-
dates and want to be treated as partners in the
mandate relief process. It is recognized, how-
ever, that state, local, and tribal governments
have different legal and other relationships to !
the federal government.

Constitutionally, the states are the con-
stituent polities of the federal system. They
share the sovereign powers of governance with
the federa government and possess all sover-
eign powers not delegated to the federal gov-
ernment under the United States Constitution.
Condtitutionally, loca governments are lega
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creatures of their states; therefore, federal man-
dates applicable to local governments aso
apply to the states insofar as states are legally
obligated to ensure local compliance. Recog-
nized Indian tribes are domestic sovereign
nations subject to federal mandates but only to
limited state regulation in accordance with fed-
eral statutes and U.S. Supreme Court decisions
interpreting the Indian commerce clause,
treaties, and federa laws. Federa statutes and
treaty obligations pertaining to al or some rec-
ognized tribes may make certain applications
of mandate relief measures different for tribal
governments than for state and local govern-
ments. This statement does not examine these
differences, but such differences in status will
require recognition, where necessary, in leg-
idative and executive implementation of man-
date relief legidation.

I11. Findings

The following findings address issues
pertinent to (A) the general question of federal
mandates and (B) the proposed legidation
being considered by the Congress.

A. The General Question
of Federal Mandates

Financial Relationships

1. The fiscal constraints now being experi-
enced by most governments demand that all
federal, state, local, and tribal budgets be
viewed together as a single public budget
bounded by voter preferences and resource
limits. It is impossible and inappropriate to
shift costs from one government’s budget to
another without overall adjustments in the
revenues and priorities of the total public
budget.

Unfunded mandates shift the costs of feder-
al policy decisions to state, local, and tribal
governments whose budgets are no less con-
strained than the federal budget. Unlike the
Articles of Confederation, the U.S. Consti-
tution authorizes the Congress to levy and



collect its own taxes so that (1) it is not
dependent on voluntary state contributions
to carry out its policies and (2) it can be held
directly accountable by the voters for the
costs of its policies. The Constitution does
not contemplate the need for the federa
government to rely on independently levied
state, local, or tribal revenues to carry out its
policies. Instead, the Constitution ensures
that the federal and state governments each
have concurrent tax authority to finance
their own policies.

Power Relationships

3. Through the Constitution of the United

Sates, the people of the states delegated
certain limited powers, enumerated and
implied, to the federal government relevant
to the general interests of the nation. Feder-
al statutes, administrative actions, and court
orders instituted in accordance with the con-
stitutional delegation of powers are supreme
and, therefore, binding on state and local
governments and also on tribal governments
when they do not conflict with treaty oblig-
ations.

4. All powers not delegated to the federal gov-

ernment are reserved to the states or to the
people as explicitly stated in the Tenth
Amendment to the U.S Constitution. The
Congtitution recognizes the preexisting ple-
nary powers of the origina states and of the
tribes as nations, which predated the Arti-
cles of Confederation and the U.S. Constitu-
tion. The states generally derive their
powers directly and independently from
their citizens, not by delegations from the
federal government. Local governments
derive their powers from their states and cit-
izens. The tribes derive their powers of self-
government from their origina sovereign
status as recognized by the U.S. Constitu-
tion, treaties, federal statutes, and/or execu-
tive orders.

. American federalism should be a partner-
ship of shared governance and self-gover-
nance for the nation and its diverse
communities of people. Partnerships and
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cooperation are necessary for effective and
efficient governance. Under many federal
mandates, state, local, and tribal govern-
ments are essential partners and often
co-regulators working with the federal gov-
ernment to achieve nationally mandated
goals. State, local, and tribal governments
aso are regulated parties. There should be
active and meaningful intergovernmental
consultation and collaboration in enacting
and implementing federal mandates,

. Federal mandates have produced many

social and economic benefits. Federal man-
dates covering such matters as the environ-
ment, civil rights, the rights of Americans
with disabilities, fair labor standards, voting
rights, access to health care, and surface
transportation clearly have benefited envi-
ronmental protection, mobility, and the lives
of many people. Efforts to achieve mandate
relief and intergovernmental fisca equity
should not weaken or undermine mandate
objectives essential for the well-being of the
nation.

. Unfunded mandates, however, obscure Con-

gressional accountability to citizens and
reduce efficiency by separating the authori-
ty to mandate from the responsbility to pay
or share the costs for implementation.
Accountability and efficiency in a federa
democracy require close links between the
authority of a government to make policy
and its responsibility to ask taxpayers to pay
for it. Accountability is obscured and effi-
ciency is reduced when the pleasure of
spending tax dollars is divorced from the
pain of raising those dollars. Under such
conditions, the mandating government has
little incentive to engage in adequate bene-
fit-cost analyses and to implement sound
and efficient policy.

. In the spirit of trust and partnership, state,

local, and tribal governments should
endeavor to manage national initiatives in
an efficient and productive manner Partner-
ship is a two-way street. Therefore, state,
local, and tribal governments have an oblig-
ation to address problems that give rise to
federal mandates, to work with the federal



government to resolve those uroblems. and 13, Sate, local, and tribal governments report

to assist in implementing mandate relief
legidation.

Recent Strains in Relafionships

9.

In recent decades, intergovernmental co-
operation has been strained by significant
increases in federal mandating, especially
unfunded mandating. For example, one
count of conservatively defined statutory
mandates requiring state and local compli-
ance showed the Congress enacting only
one statute in 193 1, one in 1940, none in
the 1950s, nine in the 1960s, 25 in the
1970s, and 27 in the 1980s. Mandating has
been a bipartisan activity, and has thus far
continued through the early 1990s.

10. Federal preemption of state, local, and

tribal government powers has increased
significantly as well. Of 439 explicit pre-
emption statutes enacted from 1789 to 199 1
by the Congress, 233 (53 percent) were
enacted from 1970 through 1991. Some
preemptions reduce flexibility or revenue-
raising ability for complying with federal
mandates.

11. Cooperation also has been drained by

increased conditions of federal aid. Federa
aid conditions date back to the first land
grants to states, and most were limited and
integrally related to grant purposes. In
recent decades, conditions increased in
number and scope, including crossover
sanctions and crosscutting conditions not
directly and substantialy related to the spe-
cific grant purposes.

. Nonparticipation in voluntary federal aid

programs is not always fiscally or political-
ly feasible. Although state, local, and tribal
governments can and do decline certain
federal aid programs, it is fiscaly and/or
politically impossible to decline participa-
tion in programs such as Medicaid and sur-
face transportation. Furthermore, many
conditions of aid are retroactive. Conse-
guently, conditions attached to many feder-
a ad programs are mandates for al
practical purposes.
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that federal mandates have become
increasingly  burdensome,  fiscally and
administratively, and are sometimes coun-
terproductive to the effective and efficient
achievement of national goals. The actual
costs and benefits of the full range of feder-
al mandates are unknown. The increased
number, complexity, and prescriptiveness
of federal mandates, however, necessarily
impose costs that must be paid out of state,
local, and triba revenues, thus requiring
those governments to levy additional taxes
and charges or to displace their own spend-
ing priorities. Triba governments and
many local governments, however, have
tax bases limited by law as well as by eco-
nomic constraints. In addition, all these
governments must legally comply with fed-
eral mandates before they are free to satisfy
their citizens' priorities.

When the economy of a state, local, or
tribal government experiences a downturn,
taxpayers must continue to fund federa
mandate compliance and look for reduc-
tions in their own programs and services.
At the same time, these governments are
called on by their citizens to tax, spend, and
borrow within various constitutional and/or
statutory balanced budget rules, tax and
expenditure limits, and debt ceilings not
applicable to the federal government. In
essence, there is no money left in many of
their budgets to finance more federal man-
dates.

While the costs of one mandate may be
small, the aggregate costs of all mandates
can be substantial. Federal requirements
also have differential fiscal impacts, espe-
cialy on small, poor, or fiscally weak gov-
ernments. In some cases, small or fiscaly
stressed governments are unable to respond
to, or even know of, al requirements until
enforcement action is taken against them.
At times, the costs of complying with fed-
eral mandates that are intended to improve
a public service compel discontinuance or
service reduction.



Need for Mandate Relief

14. Although the Congress has enacted effec-

tive relief for some specific mandates, on
balance, federal mandate relief measures
taken over the past 15 years have been
largely ineffective. In a 1993 report, ACIR
reviewed federa regulatory relief in the
1980s and concluded that the efforts of the
Congress (fiscal notes), the Executive
Branch (Federalism Executive Order), and
the U.S. Supreme Court (federalism cases)
had not effectively curtailed the rising
numbers and costs of federal regulations or
helped ease compliance significantly.

15. In the final analysis, pay-as-you-go rules

need to be applied to ail federal mandates.
There is a need for more open and honest
budgeting based on publicly debated inter-
governmental priorities for which elected
federal, state, local, and tribal officials can
be held accountable by citizens.

B. The Proposed Mandate Relief Legislation

Improvements

1. The proposed mandate relief bills reported

as of mid-December 7994 have the potential
to improve the fiscal notes process. These
bills would improve the quality and timeli-
ness of cost estimates, explore offsetting
benefits and cost reductions, provide for
intergovernmental  consultations,  initiate
debates over relative priorities when identi-
fying sources of funding for new mandates,
and introduce a sense of Congressiona
accountability by requiring separate debates
and votes on points of order raised when
unfunded mandates are proposed in either
house of the Congress.

Applicability

2. The definition of mandates stipulated in the

proposed hills includes three categories of
federal “ mandates " that have been of grear-
est concern:
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u Traditiona unfunded direct-order
mandates carrying crimina or civil
pendlties;

®  Cost-inducing conditions (including
certain crossover sanctions)
attached to nine major federal enti-
tlement programs where state, local,
and tribal governments lack authori-
ty to ater their financia or pro-
grammatic duties to provide
required services; and

u Caps, reductions, or elimination of
federal funding for nine entitlement
programs (see 5 below).

3. The mandate relief bills would apply only to
newly proposed or reauthorized mandates
having an annual direct-cost impact on
state, local, or tribal governments of $50
million or more and that are outside the six
exclusions listed above in Section Il. These
exclusions leave substantiad opportunities
for enacting legidation and promulgating
regulations that would increase state, local,
and tribal costs, and could create incentives
to insert mandates in bills that would bring
them under an exclusion.

4. Although the six exclusions in the mandate
relief bills are meritorious, unfunded man-
dates falling under the exclusions should
still receive benefit-cost estimates so that
citizens and federal, state, local, and tribal
officials are fully informed of their expected
costs and benefits. One key principle of the
proposed mandate relief legidation is full
disclosure of the costs and benefits of feder-
a policies. A requirement for benefit-cost
analyses of mandates faling under the six
exclusions need not trigger a point of order.

5. The mandate relief bills would not apply to
conditions attached to most of the federal
governments approximately 600 grants-in-
aid.” However, they would apply to the nine

* According to the report of the Senate Committee on Govern-
mental Affairs (100-330, p. 12): “Subsection (I)(A) [of Section
3] exempts legislation or regulation that authorizes or imple-
ments a voluntary discretionary aid program to State. local and
tribal governments that has no requirements or conditions of par-
ticipation specific to that program.”



large federal-aid entitlement programs hav-
ing some of the greatest cost effects on
state, local, and tribal governments. The
nine programs are: Medicaid; Aid to Fami-
lies with Dependent Children (AFDC);
Child Nutrition; Food Stamps, Socia Ser-
vices Block Grants; Vocational Rehabilita-
tion State Grants, Foster Care, Adoption
Assistance, and Independent Living; Family
Support Welfare Services; and Child Sup-
port Enforcement. Although the legidative
history of the Senate bill (S. 993) enumer-
ates these nine programs, it is not clear that
the proposed mandate relief bills, if enacted
into law, would still apply to the nine pro-
grams if they are amended to remove them
from the entitlement category or are capped
or moved into a block grant.

There are approximately 3 1 other federal
aid programs above the $500 million
threshold that would be excluded. Some of
these large exempted programs, especialy
the federal aid highway program, carry
many conditional mandates, some of which
are costly and not substantialy or directly
related to program purposes. In the absence
of federa legidation or Congressiona self-
restraint requiring conditions of aid to be
directly and substantially germane to pro-
gram purposes, large excluded federa aid
programs could become vehicles for cir-
cumventing requirements of federa man-
date relief legidation.

It appears that the proposed mandate
relief bills would apply to crossover sanc-
tions and other conditions attached to these
nine programs, when they meet the $50 mil-
lion threshold within any one of the nine
programs and do not fall under one of the
proposed hills' six exclusions.

It is not clear, however, whether the fisca
impact of a condition that cuts across many
or al federal grants will be subject to an
unfunded mandate point of order outside of
the nine federal aid entitlement programs.
Crosscutting  requirements-such as the
environmental impact statement require-
ment of the National Environmental Policy
Act of 1969—generally are enacted sepa-
rately from grant legidation even though
many of their financial effects may play out
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within grant programs. Thus, the cost esti-
mates for crosscutting bills would combine
the effects on many programs and could
easily exceed $50 million in the aggregate.
But, it is not clear whether this aggregate
estimate would be used.

The hills * $50 million direct-cost impact
threshold (an average annual cost of $1 mil-
lion per state) is more favorable to state,
local, and tribal governments than the cur-
rent $200 million fiscal note threshold.
Some de minimis requirement is necessary
for the federal government to conduct its
ordinary business, although the broad, but
still restricted, range of mandates covered in
the bills might argue for a lower threshold,
perhaps $5 million annually. Under the cur-
rent bills, however, if the total direct cost of
mandates exceeds $50 million in any year
of a fiveyear authorization, the entire
authorization will fall under the mandate
relief statute. Additionally, once the thresh-
old is reached, the statute will apply to the
entire amount of the mandate, not just to the
amount in excess of the $50 million.

Nevertheless, the $50 million threshold
could encourage a proliferation of
mini-mandates having sizable cumulative
effects on state, local, and tribal govern-
ments. New mini-mandates could be fiscal-
ly problematic because the proposed bills
apply to future mandates; they do not pro-
vide retroactive relief or relief from current
state, local, and tribal mandate-compliance
costs.

. The bills do not shield state, local, and tribal

governments from a number of other federal
actions that induce costs, such as;

= Prohibitions or preemptions of
state, local, or tribal aternatives that
could reduce state, local, or tribal
costs or create offsetting revenues,

m  Tax policies that make it more diffi-
cult or expensive for state, local,
and tribal governments to raise rev-
enues, borrow money, fund public-
private partnerships, or privatize
public functions;



Court decisions or administrative
regulations that impose an implied
condtitutional or statutory obliga
tion for state, local, and tribal gov-
ernments to do or not do something;

Regulatory delays and lax enforce-
ment or nonenforcement of federal
laws that have spillover costs for
state, local, and tribal governments,
and

Laws that expose state, local, and
tribal governments to liability law-
suits.

Protections

8. The hills provide state, local, and tribal

governments with the new procedural pro-
tection of a majority point of order against
applicable unestimated or unfunded man-
dates contained in proposed legidation.
This provision would strengthen the fiscal
notes process in the Sate and Local Gov-
ernment Cost Estimate Act of 1981, which
lacks a point-of-order rule. The principal
concern about the proposed majority point
of order is that it may be too weak. A point
of order may be waived by unanimous con-
sent or by a mgjority of those voting, pro-
vided a quorum is present. Requiring a
majority vote of the members of the Senate
or House would offer more protection for
state, local, and triba governments. Even
further, a supermgjority vote to wave a
point of order would ensure that any
unfunded mandate enacted by the Congress
reflected a broad consensus on the national
interest. However, a supermajority point of
order could also produce more gridlock in
the Congress.

. The proposed hills require a roll call vote to
be recorded in any committee report on a
federal mandate covered by the mandate
relief legislation, but recorded roll call
votes are not required to be taken on all fed-
eral mandates und at all stages of their leg-
islative  consideration.  The  current
provision is an important step toward
greater openness and accountability in the
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enactment of federal mandates. However,
the proposed bills do not provide for record-
ed roll call votes throughout the process of
mandate enactment (including conference
reports and amendments offered on the
House and Senate floors), nor do they
require recorded roll cal votes on all man-
dates or preemptions. These voting provi-
sions could be added to the proposed bills
for informational and accountability pur-
poses without altering the scope of the bills
current provisions for mandate relief.

10. The mandate relief bills do not extend to

1

the Congressional appropriations process,
and the procedural mechanisms to protect
state, local, and tribal government budgets
are not as tough as those the Congress has
enacted to protect the federal budget. Ideal-
ly, mandate relief legidation would include
the Congressional appropriations process;
however, this may be politically impossible
to achieve at the present time.

Proposed federal agency backstop provi-
sions could overcome this limitation by sig-
naling appropriators that they will have to
fund a mandate if they expect federal agen-
cies to enforce it. Such potential provisions
as Section 10502 of Title X of the proposed
“Job Creation and Wage Enhancement Act”
would require federal executive agencies to
enforce a mandate that would be subject to
the proposed bills point-of-order rule
“only to the extent that the head of the
agency determines that State and local gov-
ernments [tribal governments are not men-
tioned in Section 105021 to which the
Federa mandate would apply have been
provided Federal resources equivalent to
the intergovernmental direct costs of the
Federal mandate.” Such a provision, how-
ever, may be an unconstitutional delegation
of legidative powers to the Executive
Branch.

Another backstop technique that could be
considered to account for lack of follow
through in the Congressional appropria-
tions process to fund new mandates is the
one used in Massachusetts to determine
which state mandates on local governments



12.

are unfunded by the state. This technique
uses a mandates commission that makes a
finding on funding after the appropriations
process has come to an end.

The “‘federal mandate budget cost control”
provision of Title XI of the proposed “ Job
Creation and Wage Enhancement Act”
would incrementally lower the aggregate
costs of state and local government compli-
ance with all federal mandates and require
a three-fifths vote to waive a point of order
against any bill or resolution, or amend-
ment, that would exceed a given yearls
mandate budget authority. During the first
six years following enactment, this provi-
sion could significantly reduce aggregate
state and local compliance costs; however,
the provison does not define “al federa
mandates.” If the term “mandates’ is
intended to conform to the definition given
in Section 1002 (1) quoted in Section Il of
this statement, then the cost reductions pro-
duced by this provision will be limited. In
addition, this proposed provision does not
include tribal governments.

This provision aso would amend the
Regulatory Flexibility Act to require each
agency that prepares a regulatory flexibility
analysis for a proposed rule that establishes
or implements a new mandate to submit to
the Congress and to CBO and OMB a cost
estimate and benefit-cost analysis of any
new federal mandate that would have an
aggregate direct cost to state and local gov-
ernments of at least $10 million for any fis-
ca year.

Other Issues

13. The proposed mandate relief bills apply to

federal Executive Branch departments and
agencies, but not to independent regulatory
agencies. Many independent regulatory
agencies, such as the Federal Communica-
tions Commission and the Securities and
Exchange Commission, promulgate rules
that have significant fiscal impacts on state,
local, and tribal governments.

14. The proposed bills define state, local, and

small governments, but not tribal govern-
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ments. This oversight should be remedied
in final mandate relief legidation.

. The preemption provisions in the hills

appear to apply only to mandates. If a pre-
emption is not defined as a mandate, it will
not be covered by the proposed mandate
relief statutes. It would be preferable, there-
fore, to include rules for roll call votes and
points of order for all proposed preemp-
tions and to incorporate it in mandate relief
legidation. ACIR’s 1992 recommendations
on explicit statements of intention and
scope for al preemptions are that:

(1) the Congress not preempt state and
local authority without clearly
expressing its intent to do so; (2) the
Congress limit its use of the preemp-
tion power to protecting basic political
and civil rights, managing nationa
defense and foreign relations, ensur-
ing the free flow of interstate com-
merce, preventing state and local
actions that would harm other states or
their citizens, and protecting the fiscal
and programmatic integrity of federal
aid programs into which state and
local governments freely enter; [and]
(3) the Executive Branch not preempt
by administrative rulemaking unless
the Congress has expressly authorized
such action and established clear
guidelines for doing so, and unless the
administrative agency taking such
action clearly expresses its intent to
preempt. . . .

16. Effective implementation of the proposed

mandate relief legislation will require,
among other things, additional funding for
the Congressional Budget Office, adequate
and perhaps additional trained staff in
executive agencies, and active cooperation
from state, local, and tribal governments in
preparing cost estimates. Effective imple-
mentation of the proposed hills will require
objective and thorough benefit-cost analy-
ses, accurate estimates of mandate compli-
ance costs, and Congressional agreement
on how to treat range estimates that may be
issued by CBO.



IV. PRINCIPLES TO GUIDE
THE DESIGN AND CONSIDERATION

OF FEDERAL MANDATES

The proposed bills would not eliminate

federa mandates, including unfunded man- !

dates, on state, local, and tribal governments.
Therefore, it is still necessary for the Congress
and the Executive Branch to adhere to princi-
ples of intergovernmental cooperation and
sound judgment when enacting or promulgat-
ing new mandates or revising statutes and
rules. The following sixteen principles are
grouped into three broad categories: principles
for establishing nationa policy, principles for
strengthening the intergovernmental partner-
ship, and principles for ensuring mandate
workability.

A. Principles for Establishing
National Policy

1. Establish Federal Accountability. Mandates
should be enacted with full accountability
through recorded roll call votes at al stages
of Congressional action and with full dis-
closure of the true costs and benefits of
implementation. The Congress and citizens
should be informed of budget costs, social
and economic costs and benefits, as well as
cost savings expected to accrue from man-
date compliance. The goal should be to
combine intergovernmental
with sound nationa policy.

2. Promote Debate on National Priorities.
Proposed mandates should trigger broad

fisca fairness 1.

debate about national priorities not only

within the Congress but also across the
country. Federal officials should recognize
that not every national priority requires fed-
eral legidation and that not every federd
priority is a national priority.

3. Recognize Constitutional Limits. Federal
actions must recognize such important fed-
erad condtitutional requirements as the
republican guarantee clause (Article 1V,
Section 4); the Tenth and Eleventh Amend-
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. Exercise Federal Restraint.

ments; the limited, delegated federal powers
enumerated in the U.S. Congtitution (eg.,
Article 1, Section 8); and the federa and
state constitutional obligations to be
accountable to the people for policy deci-
sions and expenditures of public funds.

Mandates
should be limited to compelling, constitu-
tiondly valid nationa interests involving
such matters as (a) clearly negative inter-
state spillovers, (b) treaty obligations, (c)
uniform policy imperatives unattainable by
interstate action, (d) redistributive policy
necessities, and (e) clear state, local, or trib-
al failure to protect basic rights.

. Achieve National Goals. Mandate relief

efforts should not undercut important and
long-established national goals that clearly
serve the public well-being. However, al
persons and governments have a right to be
treated fairly and equitably in the regulatory
process. Protecting this right requires care-
ful balancing between uniform protection of
fundamental rights; deference to state, local,
and tribal demacratic processes; public par-
ticipation and accountability in the regulato-
ry process;, freedom from unreasonably
costly regulatory burdens; and intergovern-
mental fiscal fairness.

. Principlesfor Strengthening

the Intergovernmental Partnership

Create Mutual Trust. State, local, and tribal
governments can be trusted to act for the
public good, meet public needs, and
respond to citizen preferences. The princi-
pal responsibility of the federal government
is not to regulate its governmental partners
in response to specia interests, but to create
the general economic, fiscal, and regulatory
conditions needed nationwide for citizens to
exercise their proper self-governing powers.

. Enhance the Intergovernmental Partnership.

State, local, and tribal governments are not
administrative arms of the federa govern-
ment. The states are coequal constitutional
governments elected by and accountable to
their citizens. Local governments derive



their powers from their states and citizens,
not from the federal government or the U.S.
Constitution. Tribal governments represent
the origina sovereign nations of American
Indians and Alaskan Natives. State, local,
and tribal governments, therefore, should be
free to do what is appropriate pursuant to
their constitutional or governmental author-

ity.

. Educate Rather than Mandate. Excessive
mandating is counterproductive and under-
mines the legitimacy of the federal role.
Federal officials who perceive a policy need
should first seek aternatives to mandates.
Because it is often better to educate than to
legislate or regulate, mandates should be
enacted or promulgated only as a last resort.
Consideration aso should be given to fund-
ing demonstration programs designed to
explore likely outcomes before enacting
mandates.

. Look to the Laboratories of Democracy.
When considering mandates, federal offi-
cials and members of Congress should
examine the costs and benefits of existing
state, local, and tribal policies in the same
field to:

n Determine whether a federal man-
date would be more effective, eco-
nomical, and efficient than multiple
standards; and

u Learn from state, local, and tribal
experiences in order to adopt the
most workable federal standard.

. Enhance Flexibility and Options. Mandate
legidation and administration should pro-
vide maximum freedom, discretion, and
flexibility to meet performance objectives
S0 as to make the most of management cre-
ativity and efficiency. Options for choices
should be emphasized over waivers that
must be granted by federal agencies.

. Create More Block Grants. The power of
block grants to devolve greater freedom to
recipients-both by enlarging the scope of
expenditure choices and reducing and/or

removing onerous administrative condi-
tions-should be used more fully in creat-
ing additional federa block grants. This
action would:

B Streamline the grant system;
u Reduce its burdens;

®  Cut the large number of overlapping
and conflicting programs and
requirements; and

n Reduce the number of federal man-
dates.

This option should be a first-order considera
tion in designing new federal programs.

7. Emphasize Goal Attainment. Mandates

enacted by the Congress and promulgated
by executive agencies should set forth
appropriate, attainable, and measurable per-
formance standards rather than detailed
implementation rules, specifications, and
other procedural prescriptions.

. Principles for Ensuring Workability

. Simulate Power Sharing and Consultation.

Effective governance in the American fed-
eral democracy requires genuine power
sharing, mutual cooperation, and real part-
nership among governments. At a mini-
mum, enactments and promulgations of
federal mandates require timely consulta-
tion with the relevant elected officials of
state, local, and tribal governments and,
when appropriate, relevant representatives
of implementation agencies and the private
sector. To ensure timely and adequate con-
sultation, meetings between federal officials
and elected state, local, and tribal officials
should be exempted from the Federal Advi-
sory Committee Act.

. Nurture Co-Regulation. Many federal man-

dates apply not only to governments but
also to the private sector. Frequently, the
mandates are enforced, in the first instance,
by the state, local, and tribal governments.
This co-regulator relationship also some-
times joins federal and state agencies in reg-



ulating local and tribal governments, Thus, ®  Provide at least six-months
this relationship needs to be nurtured to advance notification before enforce-
achieve success. ment of final rules or rule changes;

3. Provide Personal Contact. Regardless of -
whether a mandate is funded or unfunded,
federal officials need sufficient resources to
make helpful personal contacts with state,
local, and tribal officials. This federd role is
increasingly important  because, in many " Ensure that state, local, and tribal
states and most local and tribal govern-
ments,

Recognize differences in state,
local, and tribal ingtitutional struc-
tures, resources, conditions, and
service responsibilities;

governments are not pendized for
good-faith innovative efforts;

m  Limited or no budgets for travel and
telecommunications restrain public
officials ability to acquire neces
sary training and assistance; and

= Emphasize cooperation over con-
frontation, incentives over penal-
ties, and assistance over punitive
sanctions,

m  Citizens have come to expect more
insistently that their public servants
stay home and focus on their
responsibilities.

= Include provisions for technical
assistance and adequate information
technology for al jurisdictions, but
especialy for those lacking the
technical know-how and adminis-
trative capacity to comply with
complex mandates without assis-

4. Ensure Workability. When mandates intend-
ed to yield positive benefits are deemed
necessary, legidation and regulations

should be practical and achievable. Toward
this end, they should:

B Have clear and unambiguous objec-
tives, priorities, and requirements;

B Provide options for compliance and,
thereby, lessen the necessity for
waivers;

= Avoid displacing or reducing the
delivery of existing government ser-
vices or rights protections,

®  Allow the most efficient, economi-
cal, and scientifically sound meth-
ods of allocating resources and
achieving mandated goals;

= Emphasize long-term  continuity
and stability in goas and rules to
avoid frequent midstream changes
that add more costs than benefits
and require constant adjustment to
changing Congressional and execu-
tive moods;
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tance;

Avoid information overload by rec-
ognizing that many local and tribal
elected officials are part-time public
servants with little or no staff sup-

port (thousands of pages of mandate
regulations may be no more accessi-
ble and manageable to them on-line
than on paper);

Emphasize smple, nonlegalistic
language in federa legidation and
regulations;

Include provisions for periodic
review or sunsetting of legidative
and executive regulatory require-
ments; and

Designate a federal agency to assist
state, local, and tribal governments
in complying with each crosscutting
regulation.



V. PRINCIPLES TO GOVERN THE FUNDING

OF FEDERAL MANDATES

The proposed mandate relief bills provide
political leverage for funding federally induced
costs, but they do not require the Congress to
fund part or al of such costs. Furthermore,
even though broad areas of policymaking are
excluded from the bills cost-estimate and
relief requirements, the Congress retains full
authority to fund or not fund any mandates
fully or partialy.

Therefore, the Congress and executive
agencies still need to be guided by principles of
intergovernmental fiscal equity. These princi-
ples include the following:

1. No Money, No Mandates. Congressional
and executive consideration should be given
to the principle of “no money, no man-
dates,” even if the Congress elects not to be
bound by such a statutory rule in every case.
This concept was driving the legidative
momentum for reform in 1994. The federal
agency backstop provision, proposed in
December, would give effect to the princi-
ple that the Congress should not enact man-
dates without providing funding to cover
compliance costs.

2. Federal Funding. Congressional and execu-
tive policymaking also should be guided by
the principle that any policy important
enough to require a nationa mandate is
important enough for the federal govern-
ment to provide full or partial implementa-
tion funding. Pay-as-you-go rules should
apply to federa intergovernmental man-
dates as they do to other federa policies.

3. Net Benefits. No mandate should be enacted
unless its costs and benefits are known and
limited, and unless the costs are balanced
with benefits at every step of implementa
tion by federal departments and agencies.

4. Federal Revenue Commitment. When feder-
al officials enact or promulgate mandates
that have intended benefits, they aso should
share the obligation of raising revenues
from citizens to pay for the mandate bene-
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fits. This principle is critica for public
accountability and policy efficiency in our
federa democracy. In providing assistance,
consideration also should be given to target-
ing more assistance to state, local, and tribal
governments having weak fiscal capacities.

. Federal Funding for Administrative Costs
of Grants. Full federal funding should be
made available for al reasonable and appro-
priate administrative costs in federa ad
programs as an incentive for the federa
government to keep those requirements
smple and efficient. OMB Circulars A-87
and A-102 make administrative costs eligi-
ble for cost sharing under most federal grant
programs, but the federal share frequently is
less than 100 percent.

6. Federal Funding of Grant Conditions. The
costs of meeting all the conditions (includ-
ing crossover sanctions) attached to a feder-
a grant program should be digible for
funding within the program, to the extent
that they are not funded by some other fed-
eral means. The greater the level of federa
micromanagement of mandate require-
ments-such as strict deadlines, inflexible
uniform standards of compliance, and
repeated intervention-the greater the fed-
eral fiscal obligation to assist state, local,
and tribal compliance.

Federal Compensation for Spillover Costs.
Members of Congress and executive agen-
cies should be fully cognizant of the
impacts of al federal actions that induce
costs for state, local, and tribal govern-
ments, and should weigh carefully the posi-
tive and negative impacts of various policy
choices and priorities against the intended
benefits. The greater the intended or unin-
tended spillover costs of federa policies,
the greater the federal fiscal obligation to
compensate costs that exceed state, local,
and tribal benefits.

8. Consideration of Indirect Effects. Consider-
ations of mandate costs should include not
only direct budgetary costs but also indirect
effects as well as social and economic costs
and offsetting benefits and savings. Such



considerations should be made only after
meaningful consultation with elected state,
locd, and tribal offkials and their designat-
ed representatives.

Consideration of Variable Impacts. The
variable impacts of the costs and benefits of
federal mandates on other governments in
different regions should be given close
scrutiny. The greater the financial and tech-
nical burdens on individua governments
because of their size or particular circum-
stances, the greater the federal obligation to
help fund or otherwise ease compliance.

V1. GUIDELINES FOR IMPLEMENTING
FEDERAL MANDATE RELIEF

LEGISLATION

The proposed mandate relief bills (as of
mid-December 1994) call for:

(1) CBO estimates of the fiscal impacts of pro-
posed mandates;

(2) Congressional committee statements on
whether mandates should be partly or
entirely funded by the federal government;

(3) Committee identification of existing and
new sources of federal financia aid;

(4) Committee descriptions of other quantifi-
able and qualitative costs and benefits of
proposed mandates; and

(5) Committee statements on whether man-
dates are intended to preempt state, local, or
tribal law.

The hills dso cadl for:

( 1) Better executive agency consultation with
elected state, local, and tribal officials on
proposed regulatory mandates;

(2) Cost-benefit assessments (quantitative and
qualitative) by agencies of regulations
expected to induce annual, aggregate state,
local, and tribal costs of $100 million or
more;
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(3) Estimates, where feasible, of the costs of
mandates in future time periods and of any
disproportionate budgetary effects of man-
dates on particular regions, or state, loca
and tribal governments, or rural or other
types of communities,

(4) Greater agency technical assistance for
compliance to local governments with less
than 50,000 residents; and

(5) Pilot programs for helping small
governments explore more flexible, aterna
tive methods of mandate compliance.

A. Process Guidelines

Effective implementation of these rules
and processes will require:

1. Parliamentary Procedures. Establishment
of genera parliamentary procedures in the
House and Senate to provide protections for
state, local, and tribal budgets comparable
to those available for the federal budget,
including recorded and published roll call
votes at al stages of consideration of bills
containing proposed mandates.

. Satements of Intent. Clear statements of
mandate intentions, including scale and esti-
mated costs and benefits, so as to trigger
nationa debate on federa priorities and
require the Congress to announce clearly
whether and why it is willing to mandate
more spending by other governments.

. Consultation. Wdl inditutiondized and
open processes for timely and thorough fed-
eral consultation with elected state, local,
and tribal officials and with their citizens, as
well as coordination with the fiscal officers
of these governments;

Consideration of Costs and Benefits. Rules
and procedures in Congressional commit-
tees and federal agencies to ensure accurate
identification and full consideration of man-
date costs and benefits.

5. Treatment of Cost Estimates. Agree-
ment by both houses of the Congress on



the treatment of range or point estimates of
mandate costs issued by CBO.

6. Staff Capacity. Adequate and well trained
committee and agency staff to make the
required statutory and regulatory determina-
tions, especiadly the intergovernmental ben-
efit-cost assessments of proposed mandates;

Authorization and Appropriation Links.
Adequate consultation among relevant
authorization and appropriation committees
to prevent gridlock and conflict over
sources and mechanisms of funding man-
dates, and to link short-term mechanisms
and appropriations to long-term mandate
goals and standards that must be achieved
over many years,

8. Coordination. Continual coordination
among Congressional committees, CBO,

and federal agencies; and

9. House Rules. Resolution of parliamentary
procedures in the U.S. House with respect
to the role of the House Rules Committee in
the legidative process affecting mandates.

10. Oversight. Adequate Congressional and
Presidential oversight to ensure compliance
with statutory requirements.

B. Partnership Guidelines

The following guidelines, which are
intended to foster a stronger intergovernmental
partnership, should be applied whenever man-
dates are enacted, reauthorized, or promulgat-
ed:

1. Demonstrated Need. Mandating should be
limited to demonstrated needs and widely
recognized national purposes in accor-
dance with the principles outlined above
in Section 1V. Federd officials should
clearly document significant market fail-
ures or problems of national scope that
state, local, or tribal governments are
unable or unwilling to solve effectively,
either independently or through voluntary
intergovernmental cooperation. Mecha-
nisms other than mandates should be
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explored before concluding that a mandate
iS necessary.

2. Clearly Defined Problem. Mandates should
focus on clearly defined problems identified
through thorough research, investigation,
and hearings by relevant Congressional
committees and executive agencies in close
consultation with state, local, and tribal
governments.

. Least Burdensome Mechanisms. If there is a
demonstrated need, the Congress and feder-
al agencies should consider a full range of
options and select the least burdensome
mechanism able to achieve the objective,
with state, local, and tribal actions taken in
their own situations. The Congress should
not enact rigid, inflexible mandate prescrip-
tions that direct the rulemaking process.
Federa agencies should not regulate more
prescriptively than the plainly stated
requirements of the law.

Consultation. As an integra part of consid-
ering options, the Congress and federal
agencies should actively consult with elect-
ed state, loca, and tribal officials to dlicit
their perspectives on feasible procedures
and requirements and to build a foundation
for effective intergovernmental cooperation.
Consultation should be early, open, and
long enough to generate well considered
and documented responses.

5. Aggregate Burdens and Benefits. To foster
the most effective implementation, the Con-
gress and federal agencies should consult
and regularly update a systematic inventory
of al regulatory demands and associated
costs and benefits for state, local, and tribal
governments. Aggregate requirements as
well as existing responsibilities and services
should be taken into account when consid-
ering additional mandates.

. Compliance Assistance. An effective inter-
governmental partnership requires that fed-
era officials support development and
adequate funding of applied demonstration
and compliance assistance programs, and
promote education, training, technical gssis-



tance, and information sharing among al
the partners involved in mandate implemen-
tation.

C. Efficiency Guidelines

The net benefits of necessary federd
mandates should be optimized by employing
resources as efficiently as possible. To do so,
the Congress and federal agencies should con-
sider the following:

1. Good Science. When appropriate, federal
mandates should be based on, or revised in
response to, the generally accepted findings
of well established, peer-reviewed science.
If scientific knowledge is inadequate, Con-
gressional committees and executive agen-
cies should support research to remedy
deficiencies before issuing permanent stan-
dards or requirements, unless emergency
circumstances clearly require immediate
action that is likely to be effective.

2. Risk Analysig/Prioritization. Committees
and agencies should make full use of risk
analysis to help evaluate various threats to
public health and safety as well as expo-
sures to financia liabilities, and should
allow the affected state, local, and triba
governments to schedule their most serious
problems for priority attention.

3. Regulatory Alternatives. Once problems are
prioritized, federal officids should allow
affected state, local, and tribal officials to
consider a full range of regulatory aterna
tives and use the most cost-effective ones
available to address their compliance needs.
The Congress and federal agencies should
especially consider innovative and poten-
tially more cost-effective options, such as
greater use of market incentives, tiered stan-
dards for jurisdictions of different sizes, and
expanded use of properly designed perfor-
mance standards (with quantifiable mea-
sures of outcomes) in place of rigid
technical requirements. The search for alter-
natives should be made in consultation with
affected state, local, and tribal governments.
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4. Economic Analysis. Regulatory options

should be subjected to careful economic
analysis in order to ensure that direct and
indirect costs, as well as benefits, are fully
considered when selecting the most efficient
aternative for compliance.

D. Effectiveness Guidelines

To help ensure more effective mandate

implementation, the Congress and federd
agencies should consider the following:

. Cooperative Rulemaking. The Congress and

federal agencies should engage in early,
active, and full consultation with state,
local, and tribal governments, independent
technicad and professional organizations,
and other appropriate entities that will be
involved in or responsible for mandate
implementation. One promising method is
to make greater use of negotiated rulemak-
ing, which brings together implementing
agencies and affected parties to negotiate
the text of a proposed rule. This process
often generates more practical rules, greater
commitment and acceptance, a wider range
of technical options, and less subsequent lit-
igation and delay. To facilitate state, local,
and tribal participation, the sites of negotiat-
ed rulemaking should not be limited to
Washington, DC.

. Final Rule Compliance. Federd officials

should not require tribal compliance with
mandates prior to the issuance of final rules.
At least six months should be alowed after
the issuance of fina rules for state, local,
and tribal governments to make the neces-
sary changes in laws, budgets, and adminis-
trative processes. This period should be
lengthened, as necessary, to accommodate
state legidative calendars.

Performance-Based Compliance. The Con-
gress and federal agencies should provide
maximum flexibility to state, local, and trib-
a patners by using performance-based
gods to allow for variations in the severity
of problems addressed by a mandate and the
wide differences in jurisdictional capabili-
ties, and to allow innovation and experi-



mentation with  aternative compliance
strategies.

4. Prioritization of Responsibilities. The Con-

gress and federal agencies should recognize
and be responsive to the full range of state,
local, and tribal responsibilities so that the
goals of each particular federa mandate can
be prioritized, and feasible standards and

procedures can be devised by committees RTRENERR SRR LI

and agencies in consultation with state,
local, and tribal governments.

E. Guiddines for Balancing Competing

Values

To help balance the often competing val-

ues of fairness, equity, efficiency, and account-
ability, the Congress and federal agencies
should:

Minimize Uniformity. Restrict uniform
requirements and standards to the minimum
level necessary to ensure the protection of

basic individual and constitutional rights

and the achievement of mandate objectives.

2. Equity and Ability to Pay. Ensure that man-

date responsibilities are fairly distributed in
terms of region, jurisdiction, and ability to
pay. Consider the differences in ability of
state, local, and tribal governments, taxpay-
ers, and various classes of citizens to pay for
federa mandates as well as differences
among jurisdictions in the gravity of prob-
lems intended to be solved by a mandate.

3. Plain Language. Write legidlation and regu-

lations in plain, nonlegdistic language that
can be readily understood by effected par-
ties, and make regulations easily available
to the affected parties.

4. Measure Performance. Monitor the perfor-

mance of rules and regulations on a system-
atic basis in cooperation with state, local,
and tribal governments in order to promote
public accountability, evaluate accomplish-
ments, ensure effective implementation,
assess evolving needs and priorities, and
encourage continuous improvement.
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5. Publicize Performance. To the extent possi-
ble, make the results of performance mea-
surements publicly available by region,
state, and/or loca or tribal jurisdiction. The
purposes of publicizing this information are
to educate the public and hold government
accountable.

FiscAalL MECHANISMS FOR EASING

COMPLIANCE WITH FEDERAL MANDATES

Variations in problems demand variations
in their solutions. The Congress and federal
agencies, therefore, should be dert to alterna-
tives to command-and-control policies and
micromanaged implementation. Confining fed-
eral policies to least necessary levels of federa
intrusion will require consideration and selec-
tive, situation-sensitive use of available admin-
istrative and fiscal mechanisms during the

compliance  Process.

A. Statutory and Administrative
M echanisms

The choices of mechanisms to help facili-
tate efficient, effective, and economical state,
local, and tribal compliance with federal poli-
cies should be made by or in cooperation with
state, local, and tribal governments. The mech-
anisms that should be considered include, but
may not be limited to:

1. Preauthorized options for performance-
based compliance rather than waivers
applied for after implementation.

2. Emphasis on preventing the conditions that
generate mandates as a primary strategy to
reduce needs for later or deeper federal
intervention.

3. Minima use of interim rules and arbitrary
deadlines.

4. Sunsetting of interim guidance documents
developed without full intergovernmental
consultation to accelerate issuance of final
regulations based on full consultation.



. Cooperative  implementation,  including
demonstration and evaluation partnerships.

. Flexibility to define, prioritize, and reach
mandated objectives through self-deter-
mined state, local, and tribal action.

7. Performance-based and market-based com-
pliance strategies.

Opt-out provisions for state, local, and tribal
governments under specified conditions.

Streamlined compliance processes for state,
local, and tribal governments.

0. Information about good practices and effi-
cient and effective technologies.

11. Negotiated rulemaking and administrative
dispute resolution.

12. Decisionmaking that accounts for the mul-
tifaceted and interrelated dimensions and
long-term implications of public policies.

3. Ongoing consultation and information
sharing, including personal contact, with
state, local, and tribal officials.

B. Fiscal Mechanisms

A variety of federa fisca mechanisms is
available to help aleviate the costs of federa
policies, including:

I. Grants, loans, loan guarantees, and tax
expenditures to help fund compliance.

. Targeted aid for state, local, and tribal gov-
ernments to help equalize their fiscal capac-
ities or cope with severe financial and/or
mandate compliance problems.

. Payments for services and benefits provided
to the federa government by state, local,
and tribal governments.

. Payment for administrative or enforcement
costs incurred by state, local, and tribal gov-
ernments pursuant to federal mandates.

. Low-cost loan programs begun with federal
sart-up  funds.
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. Hold-harmless rules.

. Non-preemption of state, local, and tribal
authority to assess user fees to cover costs.

. Tax and regulatory rules to make it easier
for state, local, and tribal governments to
issue bonds and use the proceeds,

9. Payments in lieu of taxes.

10. Payments from federal trust funds support-
ed by dedicated taxes collected for the pur-
pose of meeting federal mandates.

11. Sharing of fines and penalties collected by
the federal government.

12. In-kind provision of free training, data,
technical assistance, and equipment.

13. Public-private partnerships.

14. Requirements, where appropriate, for cre-
ators of problems to pay costs (e.g., the
“polluter pays’ principle).

15. Adherence to a regulatory budget for state,
local, and tribal costs induced by federal
mandates and other actions.

VIII. GUIDELINES FOR REVIEWING
EXISTING FEDERAL MANDATES AND
MONITORING THE IMPLEMENTATION OF

FEDERAL MANDATE RELIEF
LEGISLATION

H.R. 5128 (Secs. 502 and 503) would
require ACIR to (1) review existing unfunded
mandates and recommend ways to reduce their
burdens on state and local governments; and
(2) monitor and evaluate implementation of the
mandate relief legidation.

In performing these tasks, ACIR should
measure progress against the principles out-
lined in this statement and recommend
improvements where procedures fall short of
the principles. In turn, ACIR should adhere to
these principles by engaging in adequate and



timely consultation with federa, state, local,
and tribal officias on its monitoring activities,
reports, and recommendations.

A. Reviewing Existing Mandates

Under the Section 502 requirement to
review existing unfunded federal mandates,
ACIR would have to issue a preliminary report
within nine months of enactment of the bill and
afinal report three months later. To accomplish
this large task, ACIR should:

1. Consult with the national associations of
state, local, and tribal governments to help
identify those unfunded mandates most in
need of reform and to agree on preliminary
criteria for making recommendations in
accordance with the principles of this state-
ment.

. Publish the preliminary criteria to solicit
broad public comment.

. Review the Code of Federa Regulations
and the Federal Register to identify further
mandates and complexities among man-
dates.

. Work with each state ACIR and with repre-
sentatives of other states to identify federal
mandates most in need of reform attention
and to refine criteria for making recommen-
dations from the perspective of each state
and its local governments, and with tribal
governments.

. Convene regiona groups of federal, state,
local, and tribal officias to develop prelimi-
nary reform recommendations and to refine
criteria for making recommendations from
the perspective of each region.

. Convene a national working group to fina-
ize the criteria for making recommendations
and to develop a preliminary report of rec-
ommendations.
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7. Publish a notice of availahility of the pre-
liminary report in the Federal Register and
hold regiona public hearings on the prelim-
inary report as required by the proposed
statute.

Prepare a final report of recommendations
for consideration by members of the Com-
mission and transmittal to the Congress and
the President.

These tasks are wide ranging, complex,
and time consuming. They cannot reasonably
be accomplished within one year of enactment
of the proposed legidation. The deadline for
completion of this task should be extended at
least to two years.

B. Monitoring the Implementation
of Mandate Relief L egislation

Given the limited funding available for
ACIR’s Section 503 responsibility to monitor
implementation of the mandate relief legida
tion and issue biennial reports, ACIR should
form both general and policy-specific advisory
groups of federa, state, local, and tribal offi-
cialsto assist in monitoring and to give primary
atention to the following priorities:

1. Improvements arising from the mandate
relief statute, such as levels of post-relief
mandating, funding, flexibility, and other
matters pertinent to the principles and

processes outlined in this statement;

. The efficacy of the procedura protections
afforded state, local, and tribal budgets
under the statute;

. The aggregate cumulative costs and benefits
of federal mandates,

. The relationships between estimated man-
date costs and actual implementation costs;
and

5. Recommendations for further improvement.
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STATEMENT
FEpERAL MANDATES Task Force Il

FEDERAL ManNpaTE RELIEF

FOR STATE, LocaL, AND TR BAL GOVERNMENTS:
Estiative THE CosT oF FEDERAL WIANDATES

EXECUTIVE SUMMARY

This purpose of this Task Force was to
explore the technical issues associated with
estimating the costs of federal mandates
imposed on state, local, and tribal govern-
ments, and to recommend practical and accept-
able methods for making such estimates.

The Task Force findings are discussed in
detail in Section IV, and some of the key find-
ings are summarized below. These findings
apply only to the estimation of state and local
government costs. The Task Force did not ana-
lyze the feasibility or methods of estimating
private sector costs.

Mandate cost estimating should begin
early in the legidative process and not be limit-
ed to a single estimate when legidation is
reported out of committee.

Diverse and flexible approaches will be
necessary, depending on the uses for which the
cost estimates are made. Uncertainties associ-
ated with estimates should be clearly identi-
fied. Estimates with detail below the tota
national cost, while desirable, will not general-
ly be feasible at this time.
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The general standard for measurement
should be direct costs net of any quantifiable
savings to state and local governments. It is not
feasible to net out general benefits that are not
specific to individual governments.

At the time a hill is being considered by
Congress, it is impossible to develop cost esti-
mates that are of sufficient quality to provide
an accurate basis for authorizing or appropriat-
ing funds for reimbursement of mandate costs.
Cost estimates can be improved by increased
consultation with state, local, and tribal gov-
ernments, federal agencies, and other interested
organizations, It is important that these consul-
tations begin early in the process.

Better, more detailed, and more timely
estimates than those feasible at the legidative
stage are desired by state and local govern-
ments, Such improvements will require the
development of both better information sys-
tems and estimating models.

It will be difficult, if not impossible, to
caculate the actual costs of enacted federal
mandates separately from costs attributable to
state or loca actions.
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ESTIMATING THE COSTS OF FEDERAL MANDATES

I. OBisrCrIvE

The U.S. Office of Management and
Budget asked the Advisory Commission on
Intergovernmental Relations (ACIR) for guid-
ance on a variety of mandate issues, including
ways to estimate the costs. ACIR convened
two Task Forces to address related mandate
issues. The conclusions of this report on the
issues associated with estimating the costs of
federal mandates are expected to provide prac-
tical and useful guidance to the President and
the Congress in the development and imple-
mentation of mandate relief legidation.

II. BACKGROUND

In recent years, discussions about
unfunded federal mandates have assumed that
it is possible to estimate with some degree of
accuracy the costs imposed on state, local, and
tribal governments. Mandate relief legidation
considered in 1994 (S. 993 and H.R. 5128) and
legidation proposed in the Republican “Con-
tract with America’ for enactment in 1995
include requirements for estimating costs and
benefits. Although only bills with costs
exceeding a threshold amount may be subject
to provisions of legidation, it will be necessary
to make a detailed review of many more pro-
posed mandate bills in order to determine
whether their costs reach the threshold.

The Congressional Budget Office (CBO)
is required to estimate the costs for each hill
“reported by any committee of the House of
Representatives or the Senate (except by the
Committee on Appropriations of each House)”
that imposes costs on state and local govern-
ments totaling at least $200 million per year or
that is likely to have exceptiona fiscal conse-
guences for a geographic region or a particular
level of government. Over the most recent ten
years, CBO reports, an average of 13 hills per
year have exceeded the $200 million threshold
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and an average of 74 bills per year have had
some costs for state and local governments.

Proposed mandate relief measures are
expected to apply to mandates with annud
state and local costs of $50 million or more,
although some proposals suggest the threshold
for relief may be less than $50 million. There-
fore, enactment of this mandate relief legida
tion may substantially increase the number of
bills that require a formal estimate. Because of
the procedural requirements proposed for hills
exceeding the threshold, the accuracy of the
estimates will be much more important.

The Task Force reviewed previous esti-
mates prepared by CBO to see how the process
could be improved, but it did not consider its
role to be to evauate any particular estimate.

With the expectation that limited
resources will be available to make cost esti-
mates, it is clear that new approaches must be
developed. Additiona longer term efforts
should be undertaken to create a system that
will generate fast, reliable, and detailed esti-
mates. Meanwhile, the Task Force has
addressed some of the most pressing issues
involved in cost estimating, and suggested
appropriate procedures that can be followed in
the short term.

IH. THE TASK FORCE

ACIR’s goal was to bring together
knowledgeable people representing a variety of
interests. Information about estimating man-
date costs was collected by ACIR and provided
to the Task Force. A description of each item
provided is included in this report.

Two Task Force meetings were held in
the Fall of 1994, attended by representatives of
the Congressional Budget Office (CBO), feder-
al executive agencies, state and local govern-
ments, and environmental and other interested
organizations. The participants were asked to
confine their discussion to the technical issues
related to cost estimating.



The Task Force participants approached
the development of this report in a very posi-
tive and constructive way that recognized the
importance of the issues being discussed. No
votes were taken, but there appeared to be
agreement on most points. In the instances
where there was clear disagreement, the differ-
ences are noted in the report.

Principal attention was directed to the
feasihility of cost estimates during the legisa
tive consideration of mandates, but some
observations about estimating post-legidative
costs also are included in the report. It is appar-
ent that the quality and detail of cost estimates
should depend on their use.

Estimates used to measure the costs of
reimbursement by the federal government will
have different requirements than those for pub-
lic policy discussions or comparisons of rela
tive costs of aternative proposals. Similarly,
the costs and time required to prepare these
estimates will be significantly different
depending on their use. More resources will be
necessary to produce estimates for reimburse-
ments. (See below, however, regarding the
Task Force's conclusion that reimbursement-
quality estimates are not possible at this time).

No conclusions were reached by the Task
Force about estimating nongovernmental man-
date costs, although some participants
expressed concern that using resources to make
such estimates could detract from the quality of
government cost estimates.

1. Cost Estimates

The costs of mandate legidation will
depend on the programmatic options and flexi-
bility provided for implementation. No single
cost estimating mode! will be satisfactory to al
interests, and diverse approaches may be nec-
essary. Cost estimates should assume the use of
all reasonable program options and should con-
sder any flexibility allowed in implementa
tion. The estimates should clearly identify
uncertainties and warn users about them. In
general, only direct costs should be estimated.
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Indirect costs are difficult to estimate with
accuracy and consistency.

State and local officials would like cost
estimates to show differential effects on differ-
ent types of communities, and on individual
governments. Such detailed estimates are not
provided by CBO. These estimates would be
costly and time consuming for CBO to prepare
because the necessary information is not readi-
ly available. Until improved information sys
tems become available, detailed estimates will
not usualy be feasible during the legidative
process.

2. Defining Net Costs

It is necessary to distinguish between
savings and benefits. Identified savings should
be subtracted from mandate cost estimates, but
it is not feasible to net out benefits. Savings are
defined as quantifiable amounts that state or
local government accounting could recognize
as attributable to the mandate, such as federal
grants, reduced staffing, lower material costs,
or similar amounts. Benefits relate to the gen-
eral reason for the mandate and are less easily
quantified. Benefits are often the key subject of
political debate.

One participant disagreed and felt that it
is unfair to compare unquantified benefits
against quantified costs. If costs are to be mea-
sured, then benefits should be measured. Other
participants pointed out that costs are specific
to individual state or local governments, while
benefits may be general and not related to indi-
vidual governments.

3. Time Period Covered by Estimates

The CBO estimates are based on a five-
year time horizon due to their focus on the fed-
eral budget. Mandates may require
governments to spend for capital costs, operat-
ing costs, or a combination of both. When
extensive capital spending is required, the full
capital costs and subsequent operating costs, if
any, may not be reflected within a five-year
period. In other instances, there may be large
start-up costs, followed by reduced recurring
costs. Therefore, the cost horizon should be
flexible, but should be as long as necessary to



reflect the full cost implications of the man-
date. Capital, start-up, and recurring operating
costs should be estimated separately. For pur-
poses of making a single estimate to determine
whether a hill exceeds the threshold require-
ments, capital costs can be shown as annual-
ized costs over a reasonable amortization
period, if they are likely to be financed through
bonds.

4. Changes in Estimating Schedule and
Process

It is assumed that the purpose of these
estimates will be to inform the Congress about
the cost implications of proposed legidation
throughout the legidative process, and not just
to trigger mandate control threshold laws, if
enacted. It aso is important to provide a
process through which state and local govern-
ments and other interested parties can submit
information relative to cost estimates early in
the Congressiona deliberations.

While the Task Force believes that as
much information as possible about costs is
desrable during legidative consideration, it
recognized that both time and resources avail-
able to CBO are limited. Thus, it is necessary
to provide different types of estimates at differ-
ent stages of the legidative process. Legida
tion follows various routes to final passage and
types of estimates should not be tied to specific
legidative events. Instead, general legidative
stages at which cost estimates will occur were
suggested as follows:

m  An ealy stage before any committee

action, or perhaps before a committee hill
has been drafted.

= A middle stage when specific legidation
has been developed and begins to move,
usuadly a the subcommittee markup

point.

A late stage, after full committee markup
and extending until the bill is passed.

Cost estimates at each of these stages
would build on information developed in a
prior stage, and the reliability of the estimates
would improve as it became more likely that

41

the bill would be considered on the floor and
adopted. The estimates at each stage would be
characterized as follows:

®m  Early Sage: Any mandate cost estimates
at this stage will result from consultations
by CBO with committee chairs, federal
agencies, and state and local officials and
associations representing them  about
which mandate legidation is likely to be
seriously considered. The contemplated
legidation would be identified at this
stage as likely to have costs for state and
local governments. These costs might be
identified as expected to be minor or
major, but should generally not be
expressed as a quantified estimate. For
those hills with costs expected to be
magjor, CBO should ask knowledgeable
parties, including federal agencies and
state and local governments, to submit
information.

Middle Sage: Cost estimates at this stage
should still be considered preliminary. In
preparing estimates, information submit-
ted by state and local governments, feder-
a agencies, and other sources should be
considered by CBO. However, any gaps
in available information and sources of
uncertainty should be identified. There
should be flexibility in the anadysis and
presentation of resulting estimates. Esti-
mates will generally consist of a range at
this stage.

Some Task Force participants felt that
only point estimates consisting of one specific
amount should be made at this stage and
throughout the process. Proponents of point
estimates argued that by providing ranges,
opponents and proponents of the legidation
would use the extremes of the range to support
their positions. Supporters of ranges believe
that there are too many uncertainties in the esti-
mates to permit their reduction to a single num-
ber.

B Late Sage A single estimate of gross
nationa costs of mandate legidation
under consideration should be made at

this stage. The Congress will demand a



point estimate prior to final passage of
legidation. Users of the estimate should
be cautioned that it contains uncertain-
ties, a description of which should
accompany the estimate. In most cases,
CBO should have developed sufficient
information by this stage to enable it to
adjust estimates fairly quickly to amend-
ments. In some cases, it may be possible
to provide more detailed estimates based
on type or size of government, or on geo-
graphic or other divisons. In most
instances, however, such estimates can-
not be made with sufficient reliability to
be useful.

5. Consultations with State and L ocal
Governments

State and local government officials
believe that they can make a positive contribu-
tion to CBO’s cost estimating procedures. It
would be desirable for CBO to consult state
and local governments in a more extensive and
systematized way, which should improve the
accuracy of the estimates but will not immedi-
ately increase the level of estimate detail.

Participants discussed whether state and
loca officials should be asked to provide only
factual data, or should do cost analyses. There
was no general agreement, but most partici-
pants felt it is impractical to do more than col-
lect basic anecdotal information for use by
CBO in its analyses, but that additional study
should be given to ways to improve the
process.

Some states have had success in imple-
menting electronic data systems to provide
information and analysis for estimating the
costs of state mandates. State and local offi-
cids could similarly be expected to participate
in a national system for gathering cost informa-
tion, provided they were assured the results
would be used by the Congress. However,
those supplying the information would have to
be trained and use clearly defined methods,
forms, questions, and assumptions.

Such systems might be feasible at the
national level, but it would require severa
years to develop them and would require a sub-
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stantial commitment of time and resources
because;

= A vey large number of local govern-
ments may be affected by mandates; and

] Many local governments, especially
smaller ones, are not aware of the details
about mandate legidation being consid-
ered.

6. Reimbursement-Quality Estimates

During legidative consideration of a
mandate, it will be impossible to develop cost
estimates that are of sufficient quality to pro-
vide an accurate basis for authorizing or appro-
priating funds for the partial or total
reimbursement of the mandated costs. This
conclusion was reached for the following rea-
sons:

1. The final form of legidation cannot usually
be predicted because it is subject to amend-
ments until final votes are taken.

2. Even if the form can be assured prior to final

passage, there will be uncertainty about the
way the regulations will implement the law.

3. Because the actual costs to be reimbursed
will be determined by the actions of individ-
ual  governments employing sometimes
dternative methods of compliance, only a
careful sampling of affected governments
can provide reliable costs. Such a sampling
is not feasible given the time and resource
constraints at the legidative stage.

'« End Point Estimates

If reimbursement-quality estimates could
not be made prior to final legisative approval,
the Congress would face a practical problem of
determining the amounts to authorize and
appropriate for full or partia federa reim-
bursement. Using an “end point” estimate, the
final adopted legislation would incorporate a
cost estimate as a maximum cost target to be
used during implementation. If the implemen-
tation cost estimates could not be brought with-
in the legidative celling, then the Congress



would have to be notified and given an oppor-
tunity to amend the legidation.

The implementing agency would be
required to design its regulations so that the
expected actual costs incurred by state and
local governments would not exceed the maxi-
mum amounts estimated in the legidation.
Concerns were expressed about the ability of
the implementing agency to design regulations
so that actual costs would not exceed the leg-
islative estimates.

The Task Force did not agree on the fea-
sihbility of using end point estimates, nor did it
endorse the concept. Nevertheless, there was
agreement that the idea should receive further

study.

8. Post-Legidative Cost Analyses

In addition to potential costs of new leg-
isation, there are concerns about the costs of
mandates that are in effect. Therefore, the fea-
sibility of calculating the actua costs of enact-
ed mandates was considered. Knowledge of the
actual costs could enable federal agencies and
the Congress to assess the direct and indirect
capital and operating cost effects on state and
loca government finances. By establishing
such baseline information, the effects of
changes in federal laws on those costs could
then be evaluated.

Such calculations would be expensive
and time consuming, even if done only periodi-
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caly. There dso would be a problem in sepa
rating the effects from state, local, and tribal
local actions and those from federa actions.
While it would be possible to calculate the
effects of all regulations on costs, it would be
difficult or impossible to attribute costs specifi-
caly to state, local, tribal, or federal govern-
ment actions.

Any calculations of actual costs of imple-
mented mandates should not be compared to
earlier cost estimates prepared during the leg-
idative process. The time elapsed between leg-
iative estimates and actual cost calculations
would make such comparisons meaningless.

9. Future Improvements

Better, more detailed, and more timely
estimates should be possible in the future with
additional study. Several suggestions were
made:

1. Assess the feasibility and cost of developing
a Census Bureau on-line electronic data sys-
tem that CBO could access for data about
state and local government characteristics;

2. Study the feasibility of constructing estimat-
ing models in areas of frequent mandate
activity, such as the environment; and

3. Consider information systems, using elec-
tronic responses from state and local govern-
ments or their organizations.
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46

The survey listed unfunded mandates for
cities and counties that had incurred no
expenses for the activity reported.

U.S. Senate. Committee on Governmental Affairs.
“Summary of the Federal Mandate Accountability
Act of 1994.”

Senate Bill 993 was reported out of commit-
tee and appeared to have enough votes for passage,
but it was not considered on the floor. It contained
language defining mandates and direct costs that
was apparently agreed to by state and local repre-
sentatives, and directs the Congressional Budget
Office to prepare cost estimates beyond those cur-
rently done. The important definition for Task Force
purposes is as follows:

Subsection (4) defines direct costs to mean
aggregate estimated amounts that State, local,
and tribal governments and the private sector
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