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RECOGNIZING A PROBLEM—A HEARING ON
FEDERAL TRIBAL RECOGNITION

THURSDAY, FEBRUARY 7, 2002

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON ENERGY POLICY, NATURAL
RESOURCES AND REGULATORY AFFAIRS,
COMMITTEE ON GOVERNMENT REFORM,
Washington, DC.

The subcommittee met, pursuant to notice, at 10 a.m., in room
2154, Rayburn House Office Building, Hon. Doug Ose (chairman of
the subcommittee) presiding.

Present: Representatives Ose, Otter, Shays, Cannon, Duncan,
and Tierney.

Staff present: Dan Skopec, staff director; Barbara Kahlow, dep-
uty staff director; Jonathan Tolman, professional staff member; Al-
lison Freeman, clerk; Michelle Ash, minority counsel; and Jean
Gosa, minority assistant clerk.

Mr. OsE. The hearing will come to order.

We are going to go ahead and do the opening statements. Hope-
fully, we will not have any votes for 10 or 12 minutes.

At last count, there are more than 550 federally recognized tribes
in the United States. These tribes come in a variety of shapes and
sizes, from large tribes, such as the Navajo and Cherokee nations
with hundreds of thousands of members, to tiny tribes with a
handful of members. One tribe in California, the Augustine Band
of Cahuilla Mission Indians, consists of one adult and seven chil-
dren. And each tribe has its own political and cultural history.

Faced with such a diverse array of existing tribes, the task of ac-
knowledging a new group as a tribe is probably one of the most dif-
ficult and complicated tasks facing the Department of the Interior.

Today’s hearing will look at the issues with Federal tribal rec-
ognition.

The Federal recognition of an Indian tribe can have a tremen-
dous effect not only on the tribe, but also on the surrounding com-
munities and the Federal Government. Recognition establishes a
formal government-to-government relationship between the United
States and a tribe. This special relationship also confers a unique
type of sovereignty upon Indian tribes. This sovereign status ex-
empts tribal land from many State and local laws, such as sales
taxes and gambling regulations.

In 1978, the Department of Interior’s Bureau of Indian Affairs
[BIA] established a regulatory process intended to provide a uni-
form and objective approach to recognizing tribes. The regulations
established seven criteria that groups must meet in order to be rec-
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ognized. In 1994, BIA revised its regulations to clarify what evi-
dence was needed to support the requirements for recognition. BIA
further updated its guidelines an clarified its procedures in 1997,
and again in 2000.

Despite these changes, criticism of the process has continued.
Groups seeking recognition claim that the process takes too long.
Third party groups claim that the process is opaque, with little op-
portunity for public input. Both sides argue that the current proc-
ess produces inconsistent decisions.

I am particularly concerned about how the public perceives the
recognition of tribes. Although this hearing is focused on the issue
of tribal recognition, this hearing would be garnering far less atten-
tion were it not for gambling. Failure to mention this fact would
be to ignore the proverbial “elephant,” or should I say more accu-
rately “elephants,” in the room.

Fifteen years ago, Indian gaming was virtually unknown. In
1999, Indian gaming generated $9.8 billion in revenues, more than
the casinos in Las Vegas. There is little doubt that such large
amounts of money are changing both the nature and the content
of the debate.

Regardless of one’s opinions about gambling, it is fundamentally
changing public perception of what it means to be a tribe. And pub-
lic opinion invariably changes congressional attitudes.

While any reform of the process will involve discussion about cri-
teria, documents, and levels of evidence, I am also concerned that,
as reforms are discussed, we do not miss the forest for the trees.
Any effort to reform the process, whether it be administrative or
legislative, must focus on the underlying legal and policy prin-
ciples. Fundamentally, the process of recognizing tribes is based on
an acknowledgement of the existing political sovereignty of that
community. Because tribal recognition is inextricably intertwined
with this concept of tribal sovereignty, changes to the recognition
process may have long-term consequences for the principles of trib-
al sovereignty.

Any changes to this process should ensure that they do not result
in the erosion of tribal sovereignty, particularly for existing tribes.
I think that it would be very unfortunate for future historians to
look back on this period of Federal-tribal relations and conclude
that tribal sovereignty was traded for casinos.

As Chief Bourland, Chairman of the Cheyenne River Sioux once
said, “We must think about issues today, but we must also think
about the issues as they will be seven generations from now. What
you do today, the decisions you make, will affect them.”

[The prepared statement of Hon. Doug Ose follows:]



Chairman Doug Ose
Opening Statement
Recognizing a Problem — A Hearing on Federal Tribal Recognition
February 7, 2002

At last count, there are more than 550 federally-recognized tribes in the United States. These
tribes come in a variety of shapes and sizes, from large tribes, such as the Navajo and Cherokee
nations with hundreds of thousands of members, to tiny tribes, with a handful of members. One
tribe in California, the Augustine Band of Cahuilla Mission Indians, consists of one adult and
seven children. And, each tribe has its own political and cultural history.

Faced with such a diverse array of existing tribes, the task of acknowledging a new group as a
tribe is probably one of the most difficult and complicated tasks facing the Department of the

Interior (DOI).
Today’s hearing will look at the issues with Federal tribal recognition.

The Federal recognition of an Indian tribe can have a tremendous effect not only on the tribe but
also on the surrounding communities and the Federal government. Recognition establishes a
formal government to government relationship between the United States and a tribe. This
special relationship also confers a unique type of sovereignty upon Indian tribes. This sovereign
status exempts tribal land from many State and local laws, such as sales taxes and gambling

regulations.

In 1978, DOI’s Bureau of Indian Affairs (BIA) established a regulatory process intended to
provide a uniform and objective approach to recognizing tribes. The regulations established
seven criteria that groups must meet in order to be recognized. In 1994, BIA revised its
regulations to clarify what evidence was needed to support the requirements for recognition.
BIA further updated its guidelines and clarified its procedures in 1997, and again in 2000.

Despite these changes, criticism of the process has continued. Groups seeking recognition claim
that the process takes too long. Third-party groups claim that the process is opaque, with little
opportunity for public input. Both sides argue that the current process produces inconsistent

decisions.

1 am particularly concerned about how the public perceives the recognition of tribes. Although
this hearing is focused on the issue of tribal recognition, this hearing would be garnering far less
attention were it not for gambling. Failure to mention this fact would be to ignore the proverbial
“elephant” or should I say “elephants” in the room.

Fifteen years ago, Indian gaming was virtually unknown. In 1999, Indian gaming generated $9.8
billion in revenues, more than the casinos of Las Vegas. There s little doubt that such large
amounts of money are changing both the nature and content of the debate.
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Regardless of one’s opinion about the morality of gambling, it is fundamentally changing public
perception of what it means to be a tribe. Public opinion invariably changes Congressional

attitudes.

While any reform of the process will involve discussion about criteria, documents, and levels of
evidence, I am also concerned that, as reforms are discussed, we do not miss the forest for the
trees. Any effort to reform the process, whether administrative or legislative, must focus on the
underlying legal and policy principles. Fundamentally, the process of recognizing tribes is based
on an acknowledgment of the existing political sovereignty of that community. Because tribal
recognition is inextricably intertwined with this concept of tribal sovereignty, changes to the
recognition process may have long-term consequences for the principles of tribal sovereignty.

Any changes to this process should ensure that they do not result in the erosion of tribal
sovereignty, particularly for existing tribes. Ithink that it would be a tragedy for future
historians to look back on this period of Federal-Tribal relations and conclude that tribal

sovereignty was traded for casinos.

As Chief Bourland, Chairman of the Cheyenne River Sioux once said, “We must think about
issues today, but we must also think about the issues as they will be seven generations from now.
What you do today, the decisions you make, will affect them.”

I look forward to the testimony of our witnesses, including: Representative Rob Simmons (CT-
02); Neal McCaleb, Assistant Secretary for Indian Affairs, DOI; Barry T. Hill, Director, Natural
Resources and Environment Division, General Accounting Office; and Tracy Toulou, Director,

Office of Tribal Justice, Department of Justice.
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Mr. Osk. I would like to recognize the gentleman from Idaho, Mr.
Otter, for the purposes of an opening statement.

Mr. OTTER. Thank you very much, Mr. Chairman. I would like
to offer my apologies to you and to my colleague Mr. Shays, as well
as to my colleague Mr. Simmons. I have another meeting that I
have to run to. But I will submit an opening statement for the
record. And I will also submit some questions for the record and
for the Bureau of Indian Affairs that I would like to get the an-
swers back to as soon as possible. And so with those apologies, Mr.
Chairman, I take my leave. I yield back the balance of my time.

Thank you, Mr. Chairman.

[The prepared statement of Hon. C.L. “Butch” Otter follows:]
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CONGRESSMAN QTTER: Mr. Chairman. Tapologize for my short time at this
important subcommittee hearing. I have a contlict with another committee that requires
my attendance. The status of tribes and the recognition of tribes is a matter of great
importance. . have some very grave concerns about actions taken by the Bureau of
Indian Affairs in recent years as they pertain to recognition. I am sure many of my
colleagues share-my concem.

If the tribal recognition and land to trust process is to be a fair and impartial course of
action, we in Congress have a duty to ensure that the Interior Department (and
particularly the BIA).are insulated from cutside influences. Some of us have read with
particular concern the well-researched front-page reports published over the past year by
the Boston Globe on this very subject.

The first story concerned aseries of eversals of staff recommendations regarding tribal
recognition that occurred in the final days of the Clinton Administration. Given these
circumstances, it is understandable how some of our panelists today reviewed and
reversed those tribal recognitions.

A more recent Globe expose has raised serious questions regarding the recognition of the
St. Regis Mohawk government. This front-page story alleges that high level political”
influence was used in the prior administration on behalf of the world’s largest gaming
corporation, Park Place Entertainment Corporation: The Boston Globe published the
story on October 30, 2001, T ask that a copy of this article be included in the record of

this hearing. ;

A
The October 302 article reveals how these high-ranking BIA officials reversed years of
support forthe St. Regis Mohawk Constitutional Government (the very same government
the BIA helped to create) after entry onto the scene by Arthur Goldberg, then CEC of
Park Place. t is important to note that Michael Anderson and Kevin Gover, the same two
former BIA officials who were an integral part of the 11 hour tribal recognitions, also

played key roles in this matter.

After taking notice of the Globe stories, last month the US Court of Appeals for the
Second Circuit asked the District Court for a full record conceming the circumstances
and validity of a letter Mr, Anderson wrote - which may have been written outside the
boundaries of prior BIA practices. I believe that this committee should seek a similar

explanation from the BIA.

Also, Mr. Chairman, the Mohawk Constitutional government has asked for an accounting
of events in a letter that was sent to the BIA months ago. The letter has yet to be
answered and I ask unanimous consent to enter this letter into the record and respectfully

ask that our BIA panelists review and respond to the letter.

I ask unanimeus consent that I be able to submit questions for the record.

Thank you for the time.
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Mr. Ost. Without objection, we will accept the testimony and we
will see that the questions get posed.

I recognize the gentleman from Connecticut for the purposes of
an opening statement.

Mr. SHAYS. Thank you, Mr. Chairman. Mr. Ose, thank you as
well for calling this hearing. I also want to thank all of this morn-
ing’s panelists for being here, particularly one of my heroes, Rob
Simmons. Rob, it took me about 4 years before I had the courage
as a Member of Congress to address a committee. So I admire that
as well.

Granting Federal recognition means creating sovereign nations
within our Nation and must be done with utmost care. Because
federally recognized tribes are eligible to automatically receive Fed-
eral benefits and, in many instances, are permitted to establish
gaming operations, acknowledgement is a decision that should fol-
low a well-defined, non-political process that is fair, objective, and
transparent.

Our Nation has a responsibility to Native Americans. I think
that is an understatement. Groups meeting the established and ob-
jective criteria should receive Federal recognition and absolutely all
of its attendant benefits.

The bottom line is this process is suffering. The Bureau of Indian
Affairs is desperately in need of help. It lacks the staff and re-
sources to conduct thorough reviews of applications for recognition.
It has reached the point where courts play an increased role in the
process because of the delay. Moreover, it has created tension be-
tween towns and tribes throughout the Nation.

While the focus of today’s hearing is not gambling, gambling
must be recognized as a key component in creating deep skepticism
about groups’ motives for seeking recognition. And it has invited
corruption into the very serious process of establishing these na-
tions. The stakes are quite high. Outside forces cast their influence
in hopes of amassing some of the extraordinary wealth gambling
will ultimately provide, particularly in the Northeast.

I thank Assistant Secretary Neal McCaleb for being here today
and for the work he has done to try and make this a better process.
But his task is very difficult. Today’s hearing is an important part
of our efforts to improve the recognition process.

In September 2000, Congressman Frank Wolf and I, as well as
a number of other Members, asked the Government Accounting Of-
fice [GAO] to review the Federal recognition process. I am encour-
aged by the report’s finding of specific areas that present weakness,
the Bureau of Indian Affairs proposals to address these problems,
and today’s hearing to discuss where we can be of assistance in
making this a fairer process.

Again, Mr. Chairman, thank you for holding these hearings. And
I again welcome all of the witnesses and, obviously, my colleague
from Connecticut.

Mr. OsE. Thank you, Mr. Shays.

It is a pleasure now to recognize the gentleman from Connecticut
for the purpose of giving testimony to this committee.
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STATEMENT OF HON. ROB SIMMONS, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CONNECTICUT

Mr. SiIMMONS. Thank you, Mr. Chairman, very much. And thanks
to my distinguished colleague from the western part of the great
State of Connecticut, Chris Shays.

My home State of Connecticut has been and continues to be af-
fected by our Federal Indian recognition process. We are home to
two federally recognized tribes at this point in time, both of whom
were recognized within the last 20 years. And we have an addi-
tional 10 groups at least, there may be more than that now, that
are seeking recognition. I have got a couple of maps from a local
newspaper that might illustrate the point, if we could bring it to
the dais.

My district is also host to two of the world’s largest casinos, not
largest Indian casinos, but largest casinos—the Foxwoods Resort
Casino run by the Mashantucket Pequot Tribe and The Mohegan
Sun run by the Mohegan Tribe. This past year, according to press
reports, the two casinos generated $1.5 billion in slot revenues,
that is slot revenues alone. So you can see that there is one good
reason here, at least this is one of the reasons, why Indians living
in or bordering Connecticut want to be federally recognized.

Federal recognition and Indian gaming have benefits and ad-
verse effects for our community and, in fairness, we have to discuss
both. They create jobs, and in Connecticut the jobs were created at
a time when manufacturing was declining and when our defense
sector was failing dramatically. These casinos pay upwards of $300
million a year into the State budget, directly into the State budget.
And tribal members have been generous with their own personal
wealth. They have supported community projects and charities over
the years.

But there are also negative impacts, and that is what concerns
me greatly. Recognition means the right to operate a casino and
that places pressure on local municipalities who have no right to
tax, zone, or plan for these facilities. And I will point out that this
colored map of Connecticut, Mr. Chairman, shows you the 169
towns and municipalities. We do not have effective county govern-
ment; we have towns and then we have the State, unlike many
other States around the country. And so each of these little munici-
palities has to generate its own tax base, its own revenues, it has
its own highway departments, emergency services, schools, etc. So
a large casino, or let us say one of the largest casinos in the world
placed in one of these municipalities creates dramatic burdens for
these local governments.

One example of this is North Stonington. And I have invited the
Mayor of North Stonington, Nick Mullane, to be here today. I be-
lieve he is seated in the row over there. He has lived with recogni-
tion and he has lived with the issues of taking land into trust for
the past decade.

Nick, and the adjoining municipalities of Ledyard and Preston
have had to seek the lonely and expensive process of obtaining in-
terested party status to recognition petitions. And they have been
placed in very difficult political, economic, and social positions
within their communities because of this. Road construction, infra-
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structure needs, police, fire, and emergency services all have in-
creased due to Federal recognition and gaming.

Also with Federal recognition, you have the right to take land
into trust. And for these tribes that have very profitable casino op-
erations, they can acquire lands in the local community and peti-
tion to take those into trust. And this has kept these towns in the
courts for many, many years. We have litigated these issues, we
have tried to negotiate these issues, and now we would attempt to
legislate these issues.

Mr. Chairman, I would request unanimous consent to introduce
into the record the testimony of Nick Mullane and also of our At-
torney General Blumenthal who has been very active on these
measures. I would also like to request that the statement of Chief
James Cunha of the Paucatuck Eastern Pequot Tribe be introduced
into the record, a statement by Congresswoman Nancy Johnson,
who has been extremely active, and also a statement by MaryBeth
Gorke-Felice, who comes from the Woodstock area.

Mr. Osge. Without objection.

Mr. StMMONS. Thank you, Mr. Chairman. Mr. Chairman, to sum
up, Federal recognition policies are turning Connecticut, the Con-
stitution State, into the casino State, and we do not like it. We
want more control over the process. We want to close the loopholes.
We want a level playing field. And the legislation that I have intro-
duced I believe meets all those criteria.

There are seven points to this legislation that I have summarized
in my statement. I can see my time has run out. If you extend me
1 minute, I can summarize those.

Mr. OSE. The gentleman has gone an extra minute.

Mr. SIMMONS. Thank you, Mr. Chairman. First of all, it requires
the BIA to notify States when a tribe petitions.

Second, it requires the BIA to consider any testimony from mu-
nicipalities that might be affected.

It requires that all recognition criteria be met. And if you look
at the GAO report, they mention the seven criteria. But, as we
know, these criteria can be waived in a decision. We feel that each
of the criteria should be met. And we feel that findings relative to
the criteria should be published so we all know what the BIA has
done to meet those criteria.

To help the BIA with its difficult tasks, we recommend increas-
ing the budget from $900,000 a year to $1.8 million, doubling their
budget, and, in particular, to apply those to the Branch of Acknowl-
edgement and Research which I believe is an over-burdened agen-
cy. Good people and talented people, but just too big a burden.

We recommend creating a grant program, $8 million per year, for
local governments to assist them in participating in decisions relat-
ed to recognition.

We recommend creating a $10 million grant program to be made
available to federally impacted towns for infrastructure, public
safety, social services, and other needs that are created as a direct
consequence of recognition and taking land into trust.

And finally, we believe that we should close the revolving door,
have a cooling off period of 1 year in which high level BIA officials
who leave Government are restricted from appearing before the
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agency or on behalf of tribes. This is a standard procedure for other
Government agencies and we think it should be applied here.

I thank the chairman again, and my colleague Chris Shays and
my colleague Nancy Johnson, who cannot be here today, for all of
their work on these issues. And I am happy to answer any ques-
tions.

[The prepared statement of Hon. Rob Simmons follows:]
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Mr. Chairman and members of the Subcommittee,

Thank you for allowing me to testify in support of reforming the federal Indian
recognition process.

My home state of Connecticut has been and continues to be affected by our federal
Indian recognition process. We are home to two federally recognized tribes both of
whom were recognized within the last 20 years. About ten more groups are petitioning
for federal status. Once federally acknowledged, tribes in Connecticut can negotiate
gaming compacts with the state and open casinos.

My district is host to two of the world’s largest casinos ~ Foxwoods Resort Casino run
by the Mashantucket Pequot Tribe and The Mohegan Sun run by the Mohegan Tribe.
The Hartford Courant reported that in December 2001, Foxwoods and The Mohegan
Sun combined took in $1.5 billion in slot revenue. At Mohegan Sun, the total amount
bet on slots grew by a third, compared with December 2000. At Foxwoods, slots
revenue grew by almost 14 percent over the same period. Now you can see one good
reason why Indians living in or bordering Connecticut want to be federally recognized.

Connecticut has seen both the benefits and the adverse effects of tribal recognition.
One benefit is that Indian gaming has produced jobs at a time when defense
contracting and manufacturing have been on the decline. Casinos puxrchase goods and
services, and pay upwards of $300 million a year into the state budget. Tribal members
have also been personally generous with their new wealth, and support numerous
community projects and charities.
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But there are also negative impacts. In Connecticut, recognition means the right to
operate a casino and that places pressure on local municipalities who have no right to
tax, zone or plan for these facilities. Small rural roads are overburdened with traffic,
and volunteer fire and ambulance services are overwhelmed with emergency calls.

One example of this is the town of North Stonington, Connecticut, where my guest,
Nick Mullane, serves as First Selectman [or Mayor]. For more than a decade Nick and I
have been working on the issues of tribal recognition and taking “land into trust”
because of the burdens they place on Nick and the people he serves.

North Stonington, Ledyard and Preston have spent seven years in the courts struggling
against the expansion of Mashantucket Pequot trust lands. As well, they are engaged in
the lonely and expensive process of obtaining interested party status to the recognition
of two additional North Stonington tribal groups looking for federal recognition and
the right to open casinos. This struggle has had profound political, economic, social
and environmental impacts on these towns. Road construction, infrastructure needs,
police, fire and emergency services all have increased due to federal recognition and
gaming.

Even more troublesome is the “land into trust” issue associated with recognition. The
very real fear and uncertainty of reservation expansion has both delayed and increased
municipal planning, caused property values to fall, increased the tax burden for
uncompensated services and created friction within the local communities. What was
ongce a relatively predictable situation in Eastern Connecticut is now very unpredictable
because of a failed federal recognition process and fear of taking “land into trust”. This
is why leaders like Nick Mullane, Connecticut’s State Attorney General Richard
Blumenthal and others have dedicated so much time to the federal recognition issue -
they want to bring clarity and certainty back into the process.

On this basis, Mr. Chairman, I respectfully request that you insert into the committee
record materials provided by First Selectman Mullane and Attorney General
Blumenthal.

Mr. Chairman, nearly 200 tribes, including 10 from Connecticut, are awaiting rulings
from the Department of Interior on whether they should be federally recognized. Of
the 561 tribes that have earned federal recognition, 198 engage in gambling. The casino
benefit that accompanies federal recognition has changed the stakes in the process. It
has caused non-Indian investors to turn the process into a high-stakes game. This is
especially true in the densely populated East Coast where such a high concentration of
customers reside only a few hours drives away.

Federal recognition policies are turning the “Constitution State” into the “casino state”,
and we do not like it. We want more control over the process. We want to close the
loopholes. We want a level playing field.
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Earlier this year I offered a plan that addresses all of these issues. As this committee
looks at how the BIA is implementing its own regulations, it could be useful to keep in
mind the following reforms outlined in my bill:

1.

Require the Bureau of Indian Affairs (BIA) to notify states whenever a tribe
within their borders files for federal recognition. The state must then ensure that
notice is given to towns affected.

. Require the BIA to accept and consider any testimony from municipalities and

other interested parties that bears on whether or not the BIA recognizes a tribe.

Requires that the BIA must find affirmatively that all recognition criteria are met
in order to confer federal recognition. Any decision conferring recognition must
be accompanied by a written set of findings as to how all criteria have been
satisfied.

Increase from $900,000 to $1.8 million resources for the BIA to upgrade its
recognition process and strengthen the BIA’s Branch of Acknowledgment and
Research.

Provide $8 million in grants to local governments to assist in participating in
decisions related to certain Indian groups and Indian tribes. These grants could
be applied retroactively to any local government that has spent money on
decisions related to certain Indian groups and/ or tribes.

Provide for a grant program of $10 million to be made available to federally
impacted towns for relevant infrastructure, public safety and social service needs
directly related to tribal activities.

Institute a “cooling off period” of one year in which any high-level BIA official
could not appear before the BIA.

Mr. Chairman and members of the committee, my legislation does not attempt to
dictate an outcome, but instead it tries to ensure a recognition process that is fair, open
and respectful to all parties involved. Ithank the committee for an opportunity to
testify and I will be happy to take any questions you may have,
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Mr. Osk. I thank the gentleman for his testimony.

I am going to go ahead and recognize the gentleman from Con-
necticut for 5 minutes for questions. Mr. Shays.

Mr. SHAYS. I will follow you. Thanks.

Mr. Oske. All right. I would like to welcome Mr. Cannon from
Utah. Appreciate it.

Mr. Simmons, I do have a couple of questions here. In terms of
the experience that you are familiar with, how have your local com-
munities worked in obtaining information from the BIA over tribal
recognition? Has that been a smooth process or are there things
that we can do to improve that?

Mr. SIMMONS. No. No, it has not. In fact, one of the first things
that I did on this issue as a State Representative back in 1993 was
request information relative to the issue of taking land into trust
as a consequence of recognition. I was unsuccessful in my cor-
respondence. So I had to submit a Freedom of Information Act re-
quest. In response to that request, I went to Washington, DC,
spent 2 days in Washington attempting to get access to the files.
It was an arduous and very unpleasant experience. It was some-
what productive in that we were able to get some of the informa-
tion we needed. But, by and large, it was a very unpleasant and
arduous experience, and it was an experience that I had as a sit-
ting State Representative.

Since that time, on some of the other recognition petitions, and
in particular on the ones that relate to North Stonington, I think
Mr. Mullane has it in his testimony, these municipalities have had
to submit Freedom of Information Act requests to get at informa-
tion. They have had to spend upwards of $500,000 in legal fees to
pay highly professional attorneys here in Washington, DC, to pur-
sue these issues on a regular basis.

In the case of North Stonington, we are talking about a small,
rural, agricultural town with virtually no industrial base, I think
one hotel maybe—three, excuse me; they have built a couple more.
Just 5,000 people. A very small municipality that is essentially
having to deal with a very complicated legal issue that potentially
has dramatic effects for the community. And yet, they have to do
it by and large on their own because they are a separate municipal-
ity, a creature of the State. They do not have a county government
or county resources or a group of resources to help them.

Mr. OsE. In terms of the seven criteria that are used in the rec-
ognition process, are the local communities able to have input on
the decisions on those seven to adequate level?

Mr. SiMMONS. They will say that they do not think they do. And
I will have to go on their testimony. Of course, Mr. Mullane is here
if the chairman wishes him to respond to that question.

Mr. OskE. Hold on a minute. Mr. Mayor, would you like to come
over and join us.

Mr. SIMMONS. The experience that we have had is that the Bu-
reau of Indian Affairs may selectively weigh several, but not all, of
these criteria, that it is discretionary at this point in time. And this
makes it a moving target, if you will. It makes it very difficult for
these municipalities to track the process and, in many cases, it is
hard for them to respond to a decision within the agency if they
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are not fully informed about that. And then that goes to the issue
of keeping them informed.

Under the provisions of my legislation, we are setting up a sys-
tem where States have to be notified, and States in turn have to
notify their municipalities so that these little towns and interested
parties will be kept in the loop.

Mr. OsSE. Mr. Mullane, I think I have probably violated every
protocol here in bringing you up here with a Member of Congress,
and they are all laughing at me down there. But do you have any
input? I have not read your testimony. We did enter it into the
record, and I will read it. Do you have any observations or com-
ments?

Mr. MULLANE. My testimony kind of speaks for itself. But if you
would like, I would ad lib for a few minutes.

Mr. OsE. You could summarize, if you would.

Mr. MULLANE. In regard to your Freedom of Information request,
we went through the normal channels. The first issue was to ask
to be an interested party, we were finally granted that, and then
we submitted Freedom of Information requests, we had probably
fifteen different requests or more that went in, and it took us 2%
years to get the documents. It was a very disappointing process.

We did try to comment on the seven criteria during the process.
We found it very burdensome. When they made the preliminary de-
cision they admitted they had used only 40 percent of the docu-
ments or information that we had supplied. They said that they
were going to recognize on a preliminary basis both the groups in
the town, but they did not know if there was going to be one tribe,
two tribes, or no tribe, and they had not considered any of the in-
formation from 1972 to present. So it made it virtually impossible
for us to understand whether our comments were valid, how to ap-
proach the issue, or to even get involved in the process.

Mr. OSE. I see my time has expired. I recognize the gentleman
from Connecticut.

Mr. SHAYS. Thank you. Again I would like to now recognize both
our witnesses. I want to just ask you, Mr. Simmons, is it your be-
lief that if an Indian tribe is recognized as a federally recognized
tribe, that they have all the rights that accompany recognition?

Mr. SIMMONS. A very interesting question and a complicated
question. The two tribes that are federally recognized in Connecti-
cut, both in my district, one is the Mohegan Tribe, who were recog-
nized after going through what I call the BIA process, a fairly long,
arduous process of documenting their history and meeting all of the
criteria in regulation, and they were recognized in that fashion.
The other tribe is the Mashantucket Pequot Tribe and they were
recognized by legislative act.

As I recall that process, the Bureau of Indian Affairs testified
against their recognition at the time that congressional hearings
were held. Initially, the legislative document was vetoed by the
President. But in a following year, that language proceeded again
through the Congress and passed. One of the great debates in Con-
necticut is whether that legislative act extended to the tribe all of
the benefits and privileges, to include buying and petitioning to
take into trust land outside the 2,000 acre settlement area or
whether the legislative act limited that tribe.



18

Mr. SHAYS. Let me just be clear on this. Is that a right that ex-
ists to Indian tribes in general if they are recognized, to be able
to access more land?

Mr. SIMMONS. It is my understanding, yes.

Mr. SHAYS. OK.

Mr. SIMMONS. That is my understanding. But I guess the point
I was trying to make is if you have a legislative recognition, de-
pending on how that legislation is crafted, the question could be
raised are all benefits extended or are the benefits extended as de-
scribed within that statute and does that take precedence over Fed-
eral statutes generally for a recognized tribe? It is a complicated
issue. It has been in the courts for 7 years.

Mr. SHAYS. Excluding that comment, let’s just take your point
about a legislatively recognized tribe, but if it goes through the Bu-
reau of Indian Affairs process, is it your belief that a tribe should
be entitled to all the rights and privileges of a federally recognized
tribe?

Mr. SIMMONS. I think they are under the law. And so that cre-
ates the situation where, in the State of Connecticut where you
have at least 10 petitioning tribes that, if they are all recognized,
theoretically, I would assume they would all benefit from the ca-
sino privilege.

Mr. SHAYS. Right. So there are going to be some more tribes in
the second congressional district that may be recognized and it is
not your contention that they would not deserve those rights and
privileges of a federally recognized tribe?

Mr. SIMMONS. No, I think they do deserve those rights. That is
why the recognition process is so important.

Mr. SHAYS. Right. Which is really the point that I would love our
guest and the First Selectman to address. What is your concern
about the recognition process in the BIA?

Mr. SIMMONS. Speaking for myself, I feel that the process is not
sufficiently open, accessible to interested parties, such as munici-
palities or other groups. I feel that it is subject to political influ-
ence. And I think that if we have criteria for recognition, they
should be uniformly engaged, they should perhaps even be statu-
tory, and that the BIA be required to meet those criteria.

Speaking on behalf of some of the petitioning tribes, I think the
process takes far too long. We have petitioning tribes that have
begun as far back I think as 1988. It is not fair to them. I think
the GAO report pointed out that the process, for whatever reason—
and they give some reasons—is broken and in need of fixing. And
I think if you look at the appendix of the GAO report and read Mr.
McCaleb’s comments, he concurs in some of the recommendations
of the GAO report, which I find a very positive thing. The fun-
damental question is do we fix it within Interior or do we create
a new agency, which has been recommended by some people? I
tend to prefer to fix it within the system.

Mr. SHAYS. Would your colleague like to respond? And the ques-
tion is, do you basically concur with Mr. Simmons in terms of the
areas where there are challenges in the BIA, or is there any other
suggestion that you would add in addition to what he has sug-
gested?
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Mr. MULLANE. I think there are a couple of areas, and I did put
them in the last part of the testimony. One part is the submission
of evidence. Basically the way the system works now, the tribes or
the groups get the opportunity to submit the information at the
end of the process. No one else is allowed to comment. That is real-
ly inappropriate, because the information on the petition should be
made in a full and final basis, the majority of the material should
be available so everybody can comment on it on an ongoing process
and not have at the end of the procedure volumes of documents
submitted so nobody else can comment or give the other side of
that. That is one of the areas. OK?

Mr. SHAYS. I see my time is running out. Let me just again
thank you, Mr. Chairman, for having this hearing. I know that one
of the things that our staffs do well and the work of our committee
is to recommend to the authorizing committees changes, and to the
administration ways that they can change in terms of rules and
regulations, and to the appropriators how they can allocate re-
sources. I would hope that this committee would weigh in on sug-
gesting to our appropriators they provide more resources for the
BIA, because I think it is a system that is almost imploding, and
the courts are then showing great impatience, and then there is
tremendous pressure on the BIA to recognize without doing due
diligence. I hope we can work together on that as well.

Mr. OsE. Thank you, Mr. Shays.

Mr. Simmons, thank you for joining us today. Mr. Mayor, appre-
ciate it.

We are going to take a short break here. We have a vote on the
floor agreeing to a rule and we have 9 minutes and 27 seconds. We
will be back shortly.

Mr. SiMMONS. I thank you, Mr. Chairman, very much.

Mr. OsE. We are going to go ahead and release this panel. The
second panel, if you would get yourself organized, when we get
back we will go forward.

[Recess.]

Mr. OsSE. We are going to reconvene here.

I have to apologize. I made a mistake earlier in terms of swear-
ing in our non-member witnesses. I apologize to my colleagues for
that. It will not happen again.

First, I want to welcome Mr. Hill, Mr. McCaleb, Mr. Toulou for
joining us today. But in this committee we swear in our witnesses
if they are not Members of Congress. So if you would all rise and
raise your right hand.

[Witnesses sworn.]

Mr. OsE. Let the record show that the witnesses answered in the
affirmative.

Our first witness in the second panel is Barry Hill. He is the di-
rector of the Natural Resources and Environment Division of the
General Accounting Office. Mr. Hill, if you could provide us with
5 minutes maximum, we would appreciate a summary.



20

STATEMENTS OF BARRY T. HILL, DIRECTOR, NATURAL RE-
SOURCES AND ENVIRONMENT DIVISION, GENERAL AC-
COUNTING OFFICE; NEAL MCCALEB, ASSISTANT SECRETARY
FOR INDIAN AFFAIRS, DEPARTMENT OF THE INTERIOR; AND
TRACY TOULOU, DIRECTOR, OFFICE OF TRIBAL JUSTICE,
DEPARTMENT OF JUSTICE

Mr. HiLL. Thank you, Mr. Chairman, and members of the sub-
committee. It is a pleasure for me to appear before this subcommit-
tee today and to have the opportunity to discuss our work on the
Bureau of Indian Affairs’ process for recognizing tribes.

In 1978, the BIA established a regulatory process intended to
provide a uniform and objective approach to recognizing tribes. The
process requires groups that are petitioning for the recognition to
submit evidence that they meet certain criteria; basically that the
group has continued to exist as a political and social community de-
scended from a historic tribe.

This past November we issued a report that evaluated BIA’s rec-
ognition process and, in summary, we found the following:

First, the basis for BIA’s recognition decisions is not always
clear. While we found general agreement on the criteria that
groups must meet to be granted recognition, there is no clear guid-
ance that explains how to interpret key aspects of the criteria. For
example, recent controversy has centered on the allowable gap in
timc(el for which there is little or no evidence that a petitioner ex-
isted.

In writing its regulations, the BIA intentionally left this point
open to interpretation in order to accommodate the unique charac-
teristics and historical circumstances of each petitioner. However,
this strategy increases the risk that the criteria may be applied in-
consistently. To mitigate this risk, BIA relies on precedents estab-
lished in past decisions to provide guidance in making new ones.
While this appears to be a reasonable approach, there are no guide-
lines on how and when precedents should be used, and there is no
provisions to make this information available to the public.

Because recognition decisions will always rely on the judgment
of decisionmakers, clear and transparent explanations of decisions
are necessary to maintain confidence in the objectivity of the rec-
ognition process.

Second, we also found that the length of time needed to rule on
petitions is substantial. Based on the historic rate at which BIA
has resolved petitions, it could take 15 years to resolve all the peti-
tions currently before BIA. This does not include the petitions that
are in the pipeline but not yet ready to be evaluated. In contrast,
the regulations outline a process for evaluating a petition that
should take about 2 years.

This situations is a result of an increased workload coupled with
limited resources and inefficient procedures. The BIA recently re-
ceived a large influx of completed petitions. In a 5-year period dur-
ing the mid-1990’s, it received more than 40 percent of all the com-
pleted petitions it had received during the 23 years the program
has been operational.

Despite this increased workload, however, the staff assigned to
evaluate these petitions has dropped from its peak of 17 in 1993
to an average of less than 11 staff over the last 5 years. That is
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a decrease of more than 35 percent. Moreover, during this time, the
BIA’s staff responsible for evaluating petitions was compelled to de-
vote more and more of their time to responding to Freedom of In-
formation Act requests, appeals, and lawsuits.

In conclusion, the BIA’s recognition process was never intended
to be the only way groups could receive Federal recognition. Never-
theless, it was intended to provide a clear, uniform, and objective
approach, and it is the only avenue to Federal recognition that has
established criteria and a public process for determining whether
groups meet those criteria. However, weakness in the process have
created uncertainty about the basis for recognition decisions.

Without improvements, confidence in the recognition process as
an objective and an efficient approach could erode and parties may
look to the Congress and the courts to resolve recognition issues.
The end result could be that the resolution of tribal recognition
cases will have less to do with the attributes and qualities of a
group and more to do with the resources that petitioners and third
parties can marshal to develop a successful political and legal
strategy.

Mr. Chairman, this concludes my statement. I would be happy
to respond to any questions that you or other members of the sub-
committee may have.

[The prepared statement of Mr. Hill follows:]
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Mr. Chairman and Members of the Subcommittee:

Thank you for the opportunity to discuss our work on the Bureau of Indian
Affairs’ (BIA) regulatory process for federally recognizing Indian tribes. *
As you know, federal recognition of an Indian tribe can have a tremendous
effect on the tribe, surrounding communities, and the nation as a whole.
There are currently 562 recognized tribes® with a total membership of
about 1.7 million. In addition, several hundred groups are currently
seeking recognition. Federally recognized tribes are eligible to participate
in federal assistance programs. In fiscal year 2000, about $4 billion was
appropriated for programs and funding alimost exclusively for recognized
tribes. Additionally, recognition establishes a formal government-to-
government relationship between the United States and a tribe. The quasi-
sovereign status created by this relationship exempts certain tribal lands
from most state and local laws and regulations. Such exemptions generally
apply to lands that the federal government has taken in trust for a tribe or
its members. Currently, about 54 million acres of land are being held in
trust.® The exemptions also include, where applicable, laws regulating
gambling. The Indian Gaming Regulatory Act of 1988,* which regulates
Indian gambling operations, permits a tribe to operate casinos on land in
trust if the state in which it lies allows casino-like gambling and the tribe
has entered into a compact with the state regulating its gambling
businesses. In 1999, federally recognized tribes reported an estimated $10
billion in gambling revenue, surpassing the amounts that the Nevada
casinos collected that year.

In 1978, the BIA, an agency within the Department of the Interior,
established a regulatory process for recognizing tribes. The process
requires tribes that are petitioning for recognition to submit evidence that
they meet certain criteria—basically that the petitioner has continuously
existed as an Indian tribe since historic times. Owing to the rights and
benefits that accrue with recognition and the controversy surrounding

The term “Indian tribe” encompasses all Indian tribes, bands, villages, groups and pueblos
as well as Eskimos and Aleuts.

“This nurber includes three tribes that were notified by the Assistant Secretary-Indian
Affairs on December 29, 2000, of the “reaffirmation” of their federal recognition.

*Tribal lands not in trust may also be exempt from state and local jurisdiction for certain
purposes in some instances.

‘25 17.8.C. 2701

Page 1 GAO-02-415T
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Indian gambling, BIA's regulatory process has been subjected to intense
serutiny. Critics of the process claim that it produces inconsistent
decisions and takes too long. In light of the controversies surrounding the
federal recognition process, we issued a report last November® evaluating
the BIA's regulatory recognition process and recommending ways to
improve the process.

In suramary, we reported the following:

s+ Tirst, the basis for BIA’s tribal recognition decisions is not always
clear. While there are set criteria that petitioning tribes must meet to be
granted recognition, there is no guidance that clearly explains how to
interpret key aspects of the criteris. For example, it is not always clear
what level of evidence is sufficient to demonstrate that a tribe has
continued to exist over a period of time—a key aspect of the criteria.
The lack of guidance in this area creates controversy and uncertainty
for all parties about the basis for decisions reached. To correct this, we
recommend that the BIA develop and use transparent guidelines for
interpreting key aspects of its recognition decisions.

» Second, the recogrition process is hampered by limited resources, a
Jack of time frames, and ineffective procedures for providing
information to interested third parties, such as local municipalities and
other Indian tribes. As a result, there is a growing nuraber of completed
petitions waiting to be considered. BIA officials estimate that it may
take up to 15 years before all currently completed petitions are
resolved; BIA's regulations outline a process for evaluating a petition
that was designed to take about 2 years. To correct these problems, we
recommend that the BIA develop a strategy for improving the
responsiveness of the recognition process, including an assessment of
needed resources.

Background

Historically, tribes have been granted federal recognition through treaties,
by the Congress, or through administrative decisions within the executive
branch- principally by the Department of the Interior. In a 1977 repart to
the Congress, the American Indian Policy Review Comimission criticized
the criteria used by the department to assess whether a group should be
recognized as a tribe. Specifically, the report stated that the criteria were

*Indicn Issues: Improvements Needed tn Tribal Recognition Process (3A0-02-49, Nov. 2,
2001)

Page 2 GAO-02-415T
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not very clear and concluded that a large part of the department’s tribal
recognition policy depended on which official responded to the group’s
inquiries. Until the 1960s, the limited number of requests by groups to be

. federally recognized gave the department the flexibility to assess a group’s
status on a case-by-case basis without formal guidelines. However, in
response to an increase in the number of requests for federal recognition,
the department determined that it needed a uniform and objective
approach to evaluate these requests. In 1978, it established a regulatory
process for recognizing tribes whose relationship with the United States
had either lapsed or never been established—although tribes may seek
recognition through other avenues, such as legislation or Department of
the Interior administrative decisions unconnected to the regulatory
process. In addition, not all tribes are eligible for the regulatory process.
For example, tribes whose political relationship with the United States has
been terminated by Congress, or tribes whose members are officially part
of an already recognized tribe, are ineligible to be recognized through the
regulatory process and rmust seek recognition through other avenues.

The regulations lay out seven criteria that a group must meet before it can
become a federally recognized tribe. Essentially, these criteria require the
petitioner to show that it is a distinct community that has continuously
existed as a political entity since a time when the federal government
broadly acknowledged a political relationship with all Indian tribes. The
burden of proof is on petitioners to provide documentation to satisfy the
seven criteria. A technical staff within BIA, consisting of historians,
anthropologists, and genealogists, reviews the submitted documentation
and makes its recommendations on a proposed finding either for or
against recognition. Staff recommendations are subject to review by the
department’s Office of the Solicitor and senior officials within BIA. The
Assistant Secretary-Indian Affairs makes the final decision regarding the
proposed finding, which is then published in the Federal Register and a
period of public comment, document subrmission, and response is allowed.
The technical staff reviews the comments, docurentation, and responses
and makes recommendations on a final determination that are subject to
the same levels of review as a proposed finding. The process culminates in
a final determination by the Assistant Secretary who, depending on the
nature of further evidence submitted, may or may not rule the same as the
proposed finding. Petitioners and others may file requests for
reconsideration with the Interior Board of Indian Appeals.

Page 3 GAG-02-415T
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Clearer Guidance
Needed on Evidence
Required for
Recognition Decisions

While we found general agreement on the seven criteria that groups must
meet to be granted recognition, there is great potential for disagreement
when the question before the BIA is whether the level of available
evidence is high enough to demonstrate that a petitioner meets the
criteria. The need for clearer guidance on criteria and evidence used in
recognition decisions became evident in a number of recent cases when
the previous Assistant Secretary approved either proposed or final
decisions o recognize tribes when the staff had recommended against
recognition. Much of the ewrrent controversy surrounding the regulatory
process stems from these cases.

For example, concerns over what constitutes continuous existence have
centered on the allowable gap in time during which there is limited or no
evidence that a petitioner has met one or more of the exiteria. In one case,
the technical staff recorumended that a petitioner not be recognized
because there was a 70-year period for which there was no evidence that
the petitioner satisfied the criterta for continuous existence as a distinet
community exhibiting political authority. The techrdeal staff concluded
that a 70-year evidentiary gap was too long to support a finding of
continuous existence. The staff based its conclusion on precedent
established through previous decisions in which the absence of evidence
for shorter periods of time had served as grounds for finding that
petitioners did not meet these criteria. However, in this case, the previous
Assistant Secretary determined that the gap was not critical and issued a
proposed finding to recognize the petitioner, concluding that continuous
existence could be presumed despite the lack of specific evidence for a 70-
year period.

The regulations state that lack of evidence is cause for denial but note that
historical situations and inherent limitations in the availability of evidence
must be considered. The regulations specifically decline to define a
permissible interval during which a group could be presumed to have
continued to exist if the group could demonstrate its existence before and
after the interval. They further state that establishing a specific interval
would be inappropriate because the significance of the interval must be
considered in light of the character of the group, its history, and the nature

" of the available evidence. Finally, the regulations alse note that experience

has shown that historical evidence of tribal existence is often not available
in clear, unambiguous packets relating to particular points in time.

The department grappled with the issue of how much evidence is enough

when it updated the regulations in 1994 and intentionally left key aspects
of the criteria open o interpretation to accoramodate the unique

Page 4 GAO-02-415T
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characteristics of individual petitions. Leaving key aspects open to
interpretation increases the risk that the criteria may be applied
inconsistently to different petitioners. To mitigate this risk, BIA uses
precedents established in past decisions to provide guidance in
interpreting key aspects in the criteria. However, the regulations and
accompanying guidelines are silent regarding the role of precedent in
making decisions or the circumstances that may cause deviation from
precedent. Thus, petitioners, third parties, and future decisionmakers, who
may want to consider precedents in past decisions, have difficulty
understanding the basis for some decisions. Ultimately, BIA and the
Assistant Secretary will still have to make difficult decisions about
petitions when it is unclear whether a precedent applies or even exists.
Because these circumstances require judgment on the part of the
decisionmaker, public confidence in the BIA and the Assistant Secretary
as key decisionmakers is extremely important. A lack of clear and
transparent explanations for their decisions could cast doubt on the
objectivity of the decisionmakers, making it difficult for parties on all sides
to understand and accept decisions, regardless of the merit or direction of
the decisions reached. Accordingly, in our November report, we
recommend that the Secretary of the Interior direct the BIA to provide a
clearer understanding of the basis used in recognition decisions by
developing and using transparent guidelines that help interpret key
aspects of the criteria and supporting evidence used in federal recognition
decisions. The department, in commenting on a draft of this report,
generally agreed with this recommendation.

Recognition Process
I1-Equipped to
Provide Timely
Response

Because of limited resources, a lack of time frames, and ineffective
procedures for providing information to interested third parties, the length
of time needed to rule on petitions is substantial. The workload of the BIA
staff assigned to evaluate recognition decisions has increased while
resources have declined. There was a large influx of completed petitions
ready to be reviewed in the mid-1990s. Of the 55 completed petitions that
BIA has received since the inception of the regulatory process in 1978, 23
(or42 percent) were submitted between 1993 and 1997 (see fig. 1).

Page 5 GAO0-02-415T
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Figure 1: Number of Petitioning Groups in Regulatory Process
Number of Groups °
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Note: Status as of the last day of each calendar year.

Source; BIA.

The chief of the branch responsible for evaluating petitions told us that,
based solely on the historic rate at which BIA has issued final
determinations, it could take 15 years to resolve all the currently
completed petitions. In contrast, the regulations outline a process for
evaluating a completed petition that should take about 2 years.

Compounding the backlog of petitions awaiting evaluation is the increased
burden of related administrative responsibilities that reduce the time
available for BIA’s technical staff to evaluate petitions. Although they
could not provide precise data, members of the staff told us that this
burden has increased substantiaily over the years and estimate that they
now spend up to 40 percent of their time fulfilling administrative
responsibilities, In particular, there are substantial numbers of Freedom of
Information Act (FOIA) requests related to petitions. Also, petitioners and
third parties frequently file requests for reconsideration of recognition
decisions that need to be reviewed by the Interior Board of Indian
Appeals, requiring the staff to prepare the record and response to issues
referred to the Board. Finally, the regulatory process has been subject to
an increasing number of lawsuits from dissatisfied parties, filed by
petitioners who have completed the process and been denied recognition,
as well as current petitioners who are dissatisfied with the amount of time
it is taking to process their petitions.

Page 6 GAO-02-415T



29

Staff represents the vast majority of resources used by BIA to evaluate
petitions and perform related administrative duties. Despite the increased
workload faced by the BIA’s technical staff, the available staff resources to
complete the workload have decreased. The number of BIA staff members
assigned to evaluate petitions peaked in 1993 at 17. However, in the last 5
years, the number of staff members has averaged less than 11, a decrease
of more than 35 percent.

In addition to the resources not keeping pace with workload, the
recognition process also lacks effective procedures for addressing the
workload in a timely manner. Although the regulations establish timelines
for processing petitions that, if met, would result in a final decision in
approximately 2 years, these timelines are routinely extended, either
because of BIA resource constraints or at the request of petitioners and
third parties (upon showing good cause). As a result, only 12 of the 32
petitions that BIA has finished reviewing were completed within 2 years or
less, and all but 2 of the 13 petitions currently under review have already
been under review for more than 2 years.

‘While BIA may extend timelines for many reasons, it has no mechanism
that balances the need for a thorough review of a petition with the need to
complete the decision process. The decision process lacks effective time
frames that create a sense of urgency to offset the desire to consider all
information from all interested parties in the process. BIA recently
dropped one mechanism for creating a sense of urgency. In fiscal year
2000, BIA dropped its long-term goal of reducing the number of petitions
actively being considered from its annual performance plan because the
addition of new petitions would make this goal impossible to achieve. The
BIA has not replaced it with another more realistic goal, such as reducing
the number of petitions on ready status or reducing the average time
needed to process a petition once it is placed on active status.

As third parties become more active in the recognition process—for
example, initiating inquiries and providing information—the procedures
for responding to their increased interest have not kept pace. Third parties
told us that they wanted more detailed information earlier in the process
so they could fully understand a petition and effectively comment on its
merits. However, there are no procedures for regularly providing third
parties with more detailed information. For example, while third parties
are allowed to comment on the merits of a petition prior to a proposed
finding, there is no mechanism to provide any information to third parties
prior to the proposed finding. In contrast, petitioners are provided an
opportunity to respond to any substantive commment received prior to the

Page 7 GAO-02-415T
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proposed finding. As a result, third parties are making FOIA requests for
information on petitions much earlier in the process and often more than
once in an attempt to obtain the latest documentation submitted. Since
BIA has no procedures for efficiently responding to FOIA requests, staff
merabers hired as historians, genealogists, and anthropologists are pressed
into service to copy the voluminous records needed to respond to FOIA
requests.

In light of these problerns, we recommended in our November report that
the Secretary of the Interior direct the BIA to develop a strategy that
identifies how to improve the responsiveness of the process for federal
recognition, Such a strategy should include a ic it of the
resources available and needed that leads to development of a budget
commensurate with workload. The department also generally agreed with
this recommendation.

In conclusion, the BIA’s recognition process was never intended to be the
only way groups could receive federal recognition. Nevertheless, it was
intended to provide the Department of the Interior with an objective and
uniform approach by establishing specific criteria and a process for
evaluating groups seeking federal recognition. It is also the only avenue to
federal recognition that has established criteria and a public process for
determining whether groups meet the criteria. However, weaknesses in
the pracess have created uncertainty about the basis for recognition
decisions, calling into question the objectivity of the process. Additionally,
the amount of time it takes to make those decisions continues to frustrate
petitioners and third parties, who have 4 great deal at stake in resolving
tribal recognition cases. Without improvements that focus on fixing these
problems, parties involved in tribal recognition may look outside of the
regulatory process to the Congress or courts to resclve recognition issues,
preventing the process from achieving its potential to provide a more
uniforrm approach to tribal recogrition, The result could be that the
resolution of tribal recognition cases will have less to do with the
attributes and qualities of a group as an independent political entity
deserving a government-to-government relationship with the United
States, and more to do with the resources that petitioners and third parties
can marshal to develop successful political and legal strategies.

Mr. Chairman, this completes my prepared statement. I would be happy to

respond to any questions you or other Members of the Coramittee may
have at this time.

Page 8 GAQ-02418T
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s An For further information, please contact Barry Hill on (202) 512-3841.
Contact d Individuals making key contributions to this testimony and the report on
Acknowledgments which it was based are Robert Crystal, Charles Egan, Mark Gatfigan,

Jeffery Malcolm, and John Yakaitis.
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Mr. OskE. Thank you, Mr. Hill.

Our next witness is the Honorable Neal McCaleb, who is the As-
sistant Secretary for Indian Affairs at the Department of the Inte-
rior. Mr. Secretary, for 5 minutes, if you could summarize, that
would be great.

Mr. McCALEB. Good morning, Mr. Chairman, Congressman
Shays. Thank you very much for the opportunity and privilege of
being with you today and discussing this important process of Fed-
eral recognition of Indian tribes.

As was stated earlier, the recognition process conducted by the
Bureau of Indian Affairs Branch of Acknowledgement and Re-
search is a very serious activity in that, once a petitioning group
is granted recognition, the tribe enjoys the unique sovereign-to-sov-
ereign status with the U.S. Government that actually supersedes
its relationship with State and local governments, giving it a
unique privilege and exemption from certain State and local laws.
It carries with it these immunities and privileges. So, the Bureau
of Indian Affairs and the BAR have been deliberate in the process.
We have developed these seven criteria which, although subject to
interpretation, really do appear to me to be fairly objective.

In my confirmation hearings, this issue was raised in the Senate
about whether I thought it was appropriate to leave the recognition
process with the BAR. My response at the time, having little
knowledge of the process, but I still hold to that, is that, as imper-
fect as it may have been, it occurs to me that the personnel, the
staff and the organization, plus the backup of the legal counsel and
the Solicitor’s Office with extensive experience and expertise in this
area, probably ranks it as the most qualified group on the horizon
to conduct the anthropological, genealogical, and historical re-
search. The BAR makes recommendations to the Assistant Sec-
retary for Indian Affairs, and that person renders a decision on the
appropriateness in his judgment of the recognition process.

The GAO audit, as just indicated, raised the issues of the pre-
dictability and the timeliness of the recognition process. The pre-
dictability is one that we have discussed at great length. Any
judgmental process is subject to criticism in this highly controver-
sial area. This has been made clear. The gaming aspects that have
influenced this have made it a very, very controversial issue.

We have responded to the GAO’s recommendations and we have
indicated that we are going to do three things: To provide a clear
understanding of the basis used in the recognition process. In other
words, make it more transparent for all. This has been suggested
in the GAO report; to develop a strategy that identifies how to im-
prove our responsiveness to the petitioners and the people that are
interested in the petition; and third, to establish a new program of
how to improve performance under the Government Performance
and Results Act.

We expect to have these recommendations ready by the middle
of April of this year, and to provide a strategic plan.

As indicated, there are a lot of petitions on the desk. There are
171 groups who have filed letters of intent. We actually have 14
petitions that are active, and 9 others that are ready for active con-
sideration. There is a considerable backlog of work. We do need ad-
ditional personnel. It is not just a matter of funding. We have va-
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cancies within the BAR that we have not filled that we have not
been able to attract personnel to, for the salaried levels which we
offer. It is not just somebody off the street that we want to train,
but the credentials for these professionals are extremely important
and they are high credentials.

I think I will conclude my summary, Mr. Chairman, and answer
any questions that you might have of me.

[The prepared statement of Mr. McCaleb follows:]
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Good morning, Mr. Chairman and Members of the Committee. I am pleased to be here today to
speak on behalf of the Department of the Interior (Department) about the findings and
recommendations of the General Accounting Office (GAO) following its year long review of the
Federal acknowledgment protcess, In November 2001, the GAO issued its report entitled “Indian

Issues: Improvements Needed in [the] Tribal Recognition Process” (Report).

BACKGROUND

The Federal acknowledgment of an Indian tribe, which has inherent sovereignty and is entitled to
asovereign-to-sovereign relationship with the United States, is a serious decision for the Department
and the Federal Government. It is important that a thorough and deliberate evaluation occur before
we acknowledge a group’s tribal status, which carries with it certain immunities and privileges.
These decisions must be fact-based, equitable, and thus defensible. The existing criteria should not

be diluted in an attempt to quicken the pace of the process.
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The Branch of Acknowledgment and Research (BARY), as part of the Bureau of Indian Affairs Office
of Tribal Services, implements 25 CFR Part 83, Procedures for Establishing that an American
Indian Group Exists as an Indian Tribe. The acknowledgment process is the executive branch's
administrative process by which groups are given Federal recognition as Indian tribes and which
makes them eligible fo receive services provided to Indians. The BAR makes recommendations to
the Assistant Secretary - Indian Affairs who acknowledges tribal existence and establishes a

sovereign-to-sovereign relationship.

By applying anthropological, genealogical and historical research methods, the BAR reviews and
evaluates petitions for Federal acknowledgment of tribes. The BAR makes recommendations for
proposed findings and final determinations to the Assistant Secretary - Indian Affairs, consults with
petitioners and third parties, provides copies of the regulations and guidelines, prepares technical
assistance review letters, maintains petitions and administrative correspondence files, and conducts
special research projects for the Department. The BAR also performs other administrative duties
which include maintaining lists of petitioners and responding to appeals, litigation, and Freedom of

Information Act requests.

THE GAQ RECOMMENDATIONS

Inits Report, the GAO recommended that Federal acknowledgment decisions made in the regulatory
process of the Department be more (1) predictable and (2) timely. We concurred with these two
general recommendations. The GAO accepted the existence of an acknowledgment process within
the Department, and suggested that improvements be made to that process. In our October 2001
response to the GAO draft recommendations, we provided a detailed response which outlined the

steps the Bureau of Indian Affairs (BIA) will take in order to analyze the resources required for this

2.
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function and to develop strategic action plans for implementing specific improvements in this
process. We stated that these plans would take six months to develop, so we have not yet completed

the planning process.

More specifically, the Report recommended that the Department: (1) establish new Government
Performance Results Act (GPRA) goals “to improve program performance;” (2) “provide a clearer
understanding of the basis used in recognition decisions by developing and using transparent
guidelines that help interpret key aspects of the criteria and supporting evidence used in federal
recognition decisions,” and (3) “develop a strategy that identifies how to improve the responsiveness

of the process for federal recognition.”

COMMENTS

During my confirmation hearing, I was asked my opinion concerning the Federal acknowledgment
process. I have been working within the Department and with the BIA since my confirmation in
coming to some conclusions about the concerns that Tribal leadership, state governments, petitioning
groups and others had shared with me about the process when I assumed the Assistant Secretary’s
position. These concerns included: (1)identifying theimpediments to the acknowledgment process;
(2) identifying ways to improve the process from within the Department; and 3) identifying and
implementing solutions for improving the process which would be equitable to all petitioners and

interested parties, while maintaining the integrity of the process.

The Report confirms that an important part of the solution is to increase the staff and resources
devoted to reviewing acknowledgment requests. We all must look at the need for staffing and

resources that certain bills have proposed for an alternative acknowledgment process. The workload
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of the Branch of Acknowledgment and Research (BAR), including the number of petitions, FOIA
requests, decisions, appeals, and litigation, has escalated in the past 10 years, cancelling out the
improved efticiency of the process resulting from revisions to the regulations in 1994 and from

internal changes in 2000.

ACTIONS TAKEN BY THE BIA
. Develop a Strategy That Identifies How fo Improve the Responsiveness of the Process for
Federal Recognition

By mid-April 2002, we will provide a strategic plan that includes an analysis of the acknowledgment
workload, prepare a needs assessment, and develop a recommendation for staffing needs that will

result in more timely decisions.

. Increase the Human Resources within the BAR

The Department has held several meetings to explore ways to increase the productivity of BAR and
maintain the integrity of the Federal acknowledgment process. Our first concern is the lack of
human resources and how it affects the speed of evaluating the petitions and the quality of the
research. Currently, the BAR has seven researchers on their nine person staff who perform this

function.

To maintain the confidence of the public in the acknowledgment decisions, petition documentation
must be evaluated carefully under the regulations at 25 CFR Part 83. The BIA must maintain
objectivity in the evaluation of petitions. It does not assume that the submissions and claims are
accurate. An interdisciplinary approach is taken on each petition. A research team representing the

disciplines of cultural anthropology, genealogy, and history is assigned to each petition.

e
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I would also like to mention that the Department is reviewing a proposal from the BIA to restructure

the Office of Tribal Services and make the BAR a separate and distinct division within that Office.

. GPRA Godls

The BIA has taken steps to revise GPRA goals for the acknowledgment process. In December, the
BIA participated in the Departmental GPRA workgroup which will assist in establishing goals for
the Department and its Bureaus, Offices, Divisions, and Branches. The BIA expects to establish

these revised goals in late spring of 2002.

. Provide a Clearer Understanding of the Basis Used in Recognition Decisions by Developing
and Using Transparent Guidelines That Help Interpret Key Aspects of the Criteria and

Supporting Evidence Used in Federal Recogrition Decisions

We believe that prior acknowledgment decisions, technical assistance meetings, as well as earlier
court findings and statutes provide guidance to petitioners, interested parties, the BIA staff, and the
Department’s decision makers. We agree that precedents can and should be made more readily

available.

By mid-April 2002, we will have develeped a plan to make these precedents more accessible and
to provide clearer guidelines to the regulations; thus ensuring consistency and improving public
understanding of acknowledgment decisions. We included a number of steps within the GAO

response that we will consider in the development of this plan.

-5-



40

. Other Avenues to Improve Responsiveness

We are looking at alleviating other impacts on the process (1) by developing administrative changes;
(2} by considering legislation establishing criteria, standards, and a sunset rule; (3) by proposing
amendments legislative language to make petition materials publicly available; and (4) by addressing

internal BIA management issues.

CONCLUSION

Thank you for the opportunity to testify on this issue. Iwill be happy to answer any questions you

may have.

-6-
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Mr. Ose. Thank you, Mr. Secretary. We appreciate your being
here and spending time with us.

Our third witness today is the director of Office of tribal Justice,
Mr. Tracy Toulou. We appreciate your coming out and visiting with
us. If you could summarize in about 5 minutes, that would be
great.

Mr. TouLoU. Good morning, Mr. Chairman, members of the com-
mittee. My name is Tracy Toulou and I am the Director of the Of-
fice of Tribal Justice in the U.S. Department of Justice. Thank you
for the opportunity to appear before you today to testify on the
basic principles of Indian tribal sovereignty and Indian law as they
relate to the issue of the acknowledgement of Indian tribes by the
Federal Government.

The overarching principle of Indian tribal sovereignty is that In-
dian tribes pre-existed the Federal Union and draw their powers
from their original status as sovereigns before the European arriv-
al. Indian tribal sovereignty is a retained sovereignty, and it in-
cludes all the powers of a sovereign that have not been divested by
Congress or by the tribes’ incorporation into the Federal Union. As
a result, tribal sovereignty is conferred upon the tribes through
Federal recognition. Rather, Federal recognition is a process by
which the Federal Government acknowledges that particular In-
dian entities retain their sovereign status.

Indian tribal sovereignty, like sovereignty in general, has two
main components—an external one and an internal one. The exter-
nal component of Indian tribal sovereignty relates to the ability of
a sovereign entity to engage in relationships as a government with
other entities. Indeed, the U.S. Constitution contemplates that In-
dian tribes will engage in government-to-government relations with
the United States as evidenced through the Treatymaking and In-
dian Commerce Clauses of the Constitution. Thus, one feature of
Indian tribal sovereignty is that all tribes will relate to the United
States as sovereign governments. For the Federal Government’s
part, recognition of an Indian tribe represents a determination that
this type of bilateral relationship should exist between the Federal
Government and a tribe.

The internal component of tribal sovereignty relates to the tribes’
power and relation to their members and territory. As a matter of
Federal law, Indian tribes have been deemed “unique aggregations
possessing attributes of sovereignty over both their members and
their territory.”

I want to talk for a moment about the Federal acknowledgement
process. Inherent in the Treatymaking and Commerce Clause pow-
ers is the authority of the Federal Government to determine which
entities government-to-government relations will exist. Courts have
recognized that both political branches of the Federal Government
have authority to make these determinations.

For its part, Congress has the authority to determine appropriate
subjects of the Indian Commerce Clause and Treatymaking powers.
Courts give Congress broad deference in making these determina-
tions, subject only to the requirement that they apply to distinctly
Indian communities. It is worth noting that while the Supreme
Court has expressly stated its ability to determine whether Con-
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gress has over-stepped this bound, no court has ever overturned a
congressional determination that an entity has tribal status.

As with congressional power to recognize tribes, the Supreme
Court has stated that the Executive power to determine tribal sta-
tus is entitled to deference. The Secretary of the Department of the
Interior has, by regulation, set forth criteria that are aimed at
identifying groups that are sovereign tribes. The regulatory criteria
include factors which determine which entity is in fact sovereign.
While the Executive power to determine tribal status is presum-
ably subject to at last the same constitutional limits that are im-
posed on Congress, we are not aware of any court decision over-
turning a determination by the Secretary that a group should be
recognized as a tribe.

Now I would like to turn to the effects of Federal recognition.
When Interior makes a final determination to acknowledge an en-
tity as a federally recognized Indian tribe, certain consequences fol-
low. First, the tribe may exercise sovereign powers as a matter of
Federal law. Second, the tribe has the same status as other feder-
ally recognized tribes unless limited by Federal law and becomes
eligible to enter into bilateral government-to-government relations
with the United States.

Briefly, turning to those sovereign powers, a federally acknowl-
edged tribe has sovereign immunity, may exercise jurisdiction over
its territories and establish tribal courts, may assert jurisdiction
over Indians who commit criminal offenses in Indian Country, and
may otherwise exercise their sovereign authority except as limited
by Federal law.

Next, the relationship with the Federal Government. Federal ac-
knowledgement entails the existence of a trust relation between
the United States and the tribes. Congress has itself declared that
the trust responsibility includes protection of the sovereignty of
each tribal government. The United States provides assistance to
the tribes and their members in a variety of forms. In many cases,
the United States provides direct service to the Indian tribes and
their members. In others, the United States provides assistance
through grants and other funding mechanisms. Like nearly every
Federal agency, Department of Justice participates in this relation-
ship.

With respect to direct services, the Department of Justice inves-
tigates and prosecutes serious crimes in most areas of Indian Coun-
try. The Department also provides grants and other assistance to
tribal law enforcement agencies and tribal justice systems. Addi-
tionally, the Department protects tribal sovereignty in the courts
and does so in litigation by representing the Federal Government
in suits and as amicus curiae in cases involving tribal regulatory,
adjudicatory, and tax jurisdiction, and that includes a tribe’s sov-
ereignty to exercise jurisdiction in domestic relations cases involv-
ing tribal members.

In closing, the Department supports the tribal sovereignty and is
committed to working with federally acknowledged tribes on a gov-
ernment-to-government basis. Again, I thank you for the oppor-
tunity to testify today. I would welcome any questions.

[The prepared statement of Mr. Toulou follows:]
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AND REGULATORY AFFAIRS
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Mr. Chairman, Mr. Vice-Chairman, members of the Committee, my name is Tracy Toulou and
1 am the Director of the Office of Tribal Justice in the United States Department of Justice. Thank you
for the opportunity to appear before you today to testify on the basic principles of Indian tribal

sovereignty and [ndian law as they relate to the issue of the acknowledgment of Indian tribes by the

Federal Government.

Legal Principles Behind Indian Tribal Sovereignty

The over-arching principle of Indian tribal sovereignty is that Indian tribes pre-existed the
federal Union and draw their powers from their original status as sovereigns before European arrival.
Indian tribal sovereignty is a retained sovereignty, and includes all the powers of a sovereign that have
not been divested by Congress or by tribes’ incorporation into the federal Union. As a result, tribal
sovereignty is not “conferred” upon tribes through federal recognition. Rather, recognition is a process
by which the Federal Government acknowledges that particular Indian entities retain this sovereign
status.

Indian tribal sovereignty, like sovereignty in general, has two main components -- an external
one and an internal one. The external component of Indian tribal sovereignty relates to the ability of the

sovereign entity to engage in relations as a government with other entities. Indeed, the U.S.
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Constitution contemptates that Indian tribes will engage in government-to-government relations with the
United States as evidenced through the Treaty-making and Indian Commerce Clauses of the
Constitution. “hus, one feature of Indian tribal sovereignty is that Indian tribes will relate to the United
States as sovereion governments. For the Federal Government’s part, recognition of an Indian tribe
represents a determination that this type of bilateral relationship should exist between the Federal
Government and a tribe.

The internal component of tribal sovereignty relates to the tribes’ powers in relation to their
members and territory. As a matter of federel law. Indian tribes have been deemed “unique
aggregations possessing attributes of sovereignty over both their members and their territory.” The
sovereign powers of tribes include: (1) the power to determine their own form of government, (2}
define the conditons of membership in the tribe, (3) regulate domestic relations among its members, (4)
prescribe rules of inheritance, (3) levy taxes on members and persons doing business with members or
on tribal lands. {6) control entry onto tribal lands, (7) regulate the use and distribution of tribal property,
and (8) administer justice among members of the tribe, this latter power including the right to prescribe
laws applicable to Indians within their jurisdiction and enforce those laws by criminal sanctions. The
governmental. political character of Indian tribes has been found by the Supreme Court to provide the
constitutional fonndation for the many statutes which provide benefits to Indians.

Of course. a tribe may choose not to exercise any of these powers. An element of sovereignty
is the ability to make choices about what powers to exercise. Tribes retain the sovereign prerogative to
not exercise any of the powers 1 have described above without ceding their right to exercise them in the

future, In addition, Congress has authority to expand or limit tribal authority.
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The Federal Acknowledgment Process

Inherent in the Treaty-making and Commerce Clause powers is the authority of the Federal
Government 1o determine with which entities these government-to-government relations will exist.
Courts have recounized that both political branches of the Federal Government have authority to make
these determinations.

For its part, Congress has the authority to determine appropriate subjects of the Indian
Commerce Clause and Treaty-making powers. Courts give Congress broad deference in making these
determinations. subject only to the requirement that they apply to “distinctly Indian communit[ies].” Itis
worth noting that although the Supreme Court has expressly stated its ability to determine whether
Congress has over-stepped this bound, no court has ever overturned a congressional determination that
an entity has tribal status.

As with congressional power to recognize tribes, the Supreme Court has stated that the
Executive power to determine tribal status is entitled to deference. The Secretary of the Departiment of
the Interior (the Secretary) has, by regulation, set forth criteria that are aimed at identifying groups that

are sovereign tribes.” The regulatory criteria include factors which determine whether an entity is in fact

! Congress has affirmed Interior’s authority to determine which entities are federally recognized tribes and
affirmed the Secretary’s current list of federally recognized tribes in the Federally Recognized Indian Tribe List Act of
1994. Courts have consistently deferred to the Secretary’s determinations under the List Act. At Congressional
direction, DOI periadically updates this list in the Federal Register. The most current list was published in March
2000. See Indian Entities Recognized and Eligible to Receive Services from the United States Burcau of Indian
Affairs. 65 Fed. Reg. 13,298 (March 13, 2000).

%)
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sovereign. While the Executive power to determine tribal status is presumably subject to at least the
same limits that the Constitution would impose on Congress, we are not aware of any court decision

_overturning a determination by the Secretary of the Interior that a group should be recognized as a
tribe. In fact. the three acknowledgment decisions challenged on the merits have been upheld by the
courts.

Like other decisions that the Secretary of the Interior makes, the Secretary is bound to apply
her own regulations. Her determinations are subject to challenge under the Administrative Procedures
Act (APA) with regard to whether a group has properly been denied, or granted, acknowledgment. A
decision may be overturned under the APA if it is “clearly erroneous,” “arbitrary or capricious” or
“contrary to law.” In sum, the criteria set forth for reviewing decisions under the APA, in conjunction
with the criteria set forth in the Secretary’s regulations, form the primary basis for determining whether
an acknowledgment decision is proper. Together, they provide for judicial scrutiny of the Secretary’s
acknowledgment decisions. It is not for the Department of Justice to speak to the strength of evidence
needed under the regulations. The agency tasked with the acknowledgmment process, the Department

of the Interior, is in the best position to speak to the evidence needed to fulfill the ciiteria.

Effects of Federal Recognition

As the foregoing discussion makes clear when Interior makes a final determination to
acknowledge an entity as a federally recognized Indian tribe, certain consequences follow. First, the
tribe has the same status as other federally recognized tribes unless limited by federal law and becomes

eligible to enter into bilateral government-to-government relations with the United States. Second, that

4
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tribe may exercise sovereign powers as a matter of federal law.

Federal acknowledgment also entails the existence of a relationship of trust between the United
States and the tribe. Congress has itself declared that the trust responsibility “includes the protection of
the sovereignty of each tribal government.” Indian Tribal Justice Support Act, 25 U.S.C. § 3601(2).
The United States provides assistance to tribes and their members in a variety of forms as directed by
Congress or by regulation, as well as in furtherance of responsibilities undertaken by the United States
in treaties. In many cases, the United States provides direct services to Indian tribes and their
members. In others, the United States provides assistance through grants and other funding
mechanisms to the tribes to carry out tribal programs or exercise their own tribal authority.

A federally acknowledged tribe, thus, has sovereign immunity, may exercise jurisdiction over its
territory and establish tribal courts, may assert jurisdiction over Indians who commit offenses in Indian
country, may administer funds under the Indian Self-Determination and Education Assistance Act of
1975, 25 U.S.C. §§ 450-450n, may obtain other federal benefits and may exercise their sovereign
authority except as limited by federal law. Like nearly every federal agency, the Department of Justice
participates in this relationship. With respect to direct services, the Department of Justice investigates
and prosecutes serious crimes by Indians in most areas of Indian country. In Indian country, the
Department also has exclusive jurisdiction to prosecute crimes by non-Indians against Indians and
shares jurisdiction with tribes to prosecute crimes by Indians against non-Indians in Indian country
except where Congress has delegated that authority to states. The Department also provides grants
and other assistance to triba) Jaw enforcement agencies and tribal justice systems. Inn 2002, the

Department of Justice will provide about $121 million in grant funding for Indian country criminal justice
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programs. To be eligible for grants that the Department administers, an entity generally must be a
federally recognized Indian tribe or sanctioned by one.

Additionally, the Department’s operating bureaus are engaged in a range of activities benefitting
tribal governments, such as the investigation, prosecution, and incarceration of serious offenders; and
protecting tribal sovereignty in the courts by representing the Federal Government in suits or as amicus
curiae in cases involving tribal regulatory, adjudicatory, and tax jurisdiction, including a tribe’s
sovereignty to exercise jurisdiction in domestic relations cases involving tribal members. Such activities
will total approximately $116 million in 2002.

Conclusion

In closing, the Department supports tribal sovereignty and is committed to working with

federally acknowledged Indian tribes on a government-to-government basis. Again, I thank you for the

opportunity to testify today. I would be happy to answer any questions.



50

Mr. OskE. Thank you for joining us this morning.

We are going to go to questions. I know that some of the mem-
bers have competing commitments. Mr. Shays, for 5 minutes.

Mr. SHAYS. Thank you. Mr. McCaleb, in February 2000, your
predecessor, Kevin Gover, unilaterally issued a directive that made
significant changes in the acknowledgement process. It is my un-
derstanding this directive affected the rights of petitioners and in-
terested parties but no notice was given and no public comment
was requested. By terminating the right of interested parties to
comment prior to a proposed acknowledgement finding once the pe-
titioner goes under active review, BIA is ultimately limited to inde-
pendent research ultimately favoring petitioners with financial
backing. Are you anticipating this directive to be withdrawn or for
a public review process to take place?

Mr. McCALEB. There has been no discussion about withdrawing
that directive. I am certainly open to the review of the content of
that directive.

Mr. SHAYS. Is it the practice of your department to issue direc-
tives without allowing for public comment?

Mr. McCALEB. No, it is not.

Mr. SHAYS. OK. It may be a good directive, it may not be, but
it would seem to me that you would want to have public comment
on it and review. So I would request that you at least look at that
issue, if you would.

Mr. McCALEB. So noted.

Mr. SHAYS. During the Clinton administration, an Executive
Order was issued to recognize the Duamish Indian tribe in the
State of Washington—I hope I am pronouncing that right, D-U-W-
A-M-I-S-H.

Mr. McCALEB. Duwamish.

Mr. SHAYS. Duwamish tribe had made an application for recogni-
tion and followed all standard procedures. Shortly after the Bush
administration came to power, a second Executive Order was
issued rescinding recognition. Can you explain to me the factors
that led to the decision to rescind the recognition order? On what
grounds was the application for recognition denied, and what new
evidg:nce has come to light since the Clinton administration deci-
sion?

Mr. McCALEB. The decision was a preliminary decision, I believe.
On the review of the Bureau of Acknowledgement and Research,
the case they made, I think there were three specific criteria which
the tribe did not meet. And on that basis, I rendered the decision
to

Mr. SHAYS. Were there a number of Executive Orders issued like
this one? Was this the only one, or were there others as well for
recognition?

Mr. McCALEB. I think there may have been two others issued
that have been subsequently dealt with by this administration.

Mr. SHAYS. In the budget that the President has submitted to
Congress, have you asked for more personnel?

ll\/Ir. MCcCALEB. In this budget we have not asked for more person-
nel.

Mr. SHAYS. Did you make a request for more personnel?

Mr. McCALEB. I did not.
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Mr. SHAYS. Tell me why.

Mr. McCALEB. It is a matter of priorities, Congressman. We have
a very limited budget that has to extend and provide things, in-
cluding education, law enforcement, welfare to individuals who are
in need of that, and a variety of other services that we are cur-
rently inadequately supplying. It has been estimated by the tribal
leadership, the tribal budget advisory board that our total budget
right now is something less than a third of what the needs are.
And it is just a matter of prioritization for us at this point. Plus,
we have not been able to fill the vacancies that we have.

Mr. SHAYS. Why is that?

Mr. McCALEB. Because we have not had qualified respondents.

Mr. SHAYS. Are you paying the amount of money that you need
to be paying?

Mr. McCALEB. Well, apparently not, Congressman. But we are
paying what is allowable for us, the maximum allowable for us to
pay under the provisions of the Office of Personnel Management.

Mr. SHAYS. I guess, though, that you let them off the hook, be-
cause if you do not tell them that you cannot fill these positions
and they do not know why you cannot fill these positions, they are
not going to be able to make the kind of decisions they need to
make.

Mr. McCALEB. Well, we are still trying to fill the positions, and
we have some interested applicants now for two of the vacancies.

Mr. SHAYS. What concerns me is that you are basically making
decisions to make—well, I can only relate it to my State because
that is what I know. These are billion dollar operations profit. Rec-
ognition makes some not a millionaire, but makes them billionaires
over time. And so they have tremendous incentive to use all the re-
sources necessary to win approval and to hire the best and the
brightest. And it would seem to me like a no-brainer for the admin-
istration to want to have some of the best and brightest be able to
respond. And you do have some of the best and the brightest but
you do not have enough of them.

Mr. McCALEB. That is correct.

Mr. SHAYS. And what you just said, “that is correct,” to me is al-
most astounding that you would not say that we need more people
to do the job. Now, if you were a supervisor, who would you present
your budget to?

Mr. McCALEB. The Office of Management and Budget.

Mr. SHAYS. No. Does your budget go to the Secretary or does
it—

Mr. McCALEB. It goes to the Assistant Secretary for Policy Man-
agement and Budget within the Department of the Interior.

Mr. SHAYS. But what you are saying to me is that you have not
asked the Assistant Secretary within the Department of the Inte-
rior for the people necessary to do the job. So how does that person
know you need those people?

Mr. McCALEB. She would not unless I made the request.

Mr. SHAYS. And so you told us you need it, and you told us you
did not make the request because there were other things that had
priorities. But I think you would at least put them on notice. This
is going to blow up in your face.



52

Mr. McCALEB. One of the responsibilities that I have is to allo-
cate the probable anticipated resources that we are going to receive
and prioritize how that money is going to be utilized.

Mr. SHAYS. See, I think that is a different issue. I think the issue
is that you need to make the request necessary and then if you fail
to get what you need, then you allocate what you are given.

Mr. McCALEB. Congressman, I do not intend to be argumen-
tative, but I can make that same case.

Mr. SHAYS. I do not mind arguing. I think it is a losing argu-
ment.

Mr. McCALEB. I could make that same case, that same rationale
for any one of a dozen areas that affect the safety, health, and wel-
fare of Indian people.

Mr. SHAYS. Are you meaning to tell me that in the safety, health,
and welfare that you need more people?

Mr. MCCALEB. Yes.

Mr. SHAYS. Well then you need to make that request. This is like
basic. This is like really basic. If the person in the know does not
make the request, then what is the point of our going to the appro-
priators to say you need the money? How do they know if you have
not even made the request?

Mr. McCALEB. We have made requests that are substantially
higher than the amount of money that was approved by the Office
of Management and Budget.

Mr. SHAYS. OK. Let me back up a second, and I will not dwell
too much longer on this. I had a lot of other questions I wanted
to ask, but this is kind of to me like basic 101 Management. You
have a moral obligation to do your job. We have a moral obligation
to do our job. It strikes me that one of your moral obligations is
to make an argument to the people that work in your Department
that you do not have the people necessary to do the job. Do you
have the people necessary to do the job in a timely fashion on rec-
ognition?

Mr. McCALEB. In consideration of the backlog, no, we do not.

Mr. SHAYS. Absolutely not. So it strikes me that you need to
make that case. Then if someone else along the way says, you know
what, you have given us a lot of priorities, I know you are asking
for a lot, I understand why you are asking for all of this, but we
simply cannot afford it. That is their decision. And then you make
the best of what you have got of a pretty bad decision. But you
have taken everyone else off the hook, including Congress, includ-
ing us, because we can basically say the people running the De-
partment did not ask for the money.

My time has passed. I will just come back.

Mr. OseE. We will have a second round if the Members choose.

Mr. Cannon.

Mr. CANNON. Thank you, Mr. Chairman. I have only a minor dis-
agreement with my colleague. I do not think Congress so much is
on the hook as the American people on these kinds of issues. That
is why the budgeting process is so significant.

I know, Mr. McCaleb, that you are aware of the tribe or a situa-
tion in southern California which involves a health clinic which
was taken into trust for seven tribes but which was titled only to
one tribe, that was the Cuyuah tribe. And now that tribe intends
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to build a casino on the property, and that despite the objections
of the other tribes that were involved that do not have title to that
property and also all the local congressional delegation, in fact.
Duncan Hunter, who is our colleague here, introduced a bill to pre-
vent that transition in use from happening last year and the bill
passed the House unanimously. Now I understand that your agen-
cy may be getting ready to approve the change in the land use de-
spite all this opposition. That is not exactly the issue we are deal-
ing with today, but I think it is related and speaks to many of the
same points.

As you know, I think, Mr. McCaleb, I am not a fan of Indian
gaming, which is about a $12 billion a year industry, and that is
why some of these questions are so intense, but I do support the
idea, as you know, of tribal sovereignty. As a member of the Re-
sources Committee, I deal with these issues more than I think
most Members in Congress. But when abuses like this one that I
have just described happen, it makes it harder for those of us who
set aside our distaste for gambling in the name of tribal sov-
ereignty to continue. In this case, it seems to me that a tribe is tak-
ing advantage of what amounts to an administrative convenience
to build a casino. It is on land that is 40 miles from the reservation
and on land that was never intended for anything other than a
health clinic.

Congressional support of tribal sovereignty is a tenuous thing. I
would like to continue personally my support for it, but I am sure
you can see how abuses like this make it harder for us to accept
and defend the idea. I hope in this specific instance, and in any
similar instance in the future, your agency will exercise restraint
and discretion. To do otherwise may, I think, undermine congres-
sional support for the whole entire idea of sovereignty.

What is the current thinking on that little piece of property?

Mr. McCALEB. Congressman, as I understand it, there is consid-
erable dissention within the seven tribes about the conversion of
the use of the land from a clinic facility to a gaming facility. How-
ever, the issue before us is not the change in land use of that par-
ticular property; they have the authority to do it, as I understand
it. What they have done, the tribe that is promoting the gaming fa-
cility wants to build a substitute clinic on an alternative site which
they have bought in fee-simple and want us to take into trust. That
is the issue that is really before us.

Mr. CANNON. I recognize the importance of that issue and hope
you will be thoughtful in the process.

If T could move to another question that I think Congressman
Otter was going to address, and I do not know that one as well,
but apparently you have an issue regarding contacts by Park Place
with the White House. Apparently, in June 2000, the CEO and
general counsel of Park Place held a 1-hour private meeting with
Vice ?President Gore at the Pierre Hotel. Are you familiar with this
issue?

Mr. MCCALEB. I am not familiar with those circumstances, no,
sir.

Mr. CANNON. This is the issue of the Mohawk tribal

Mr. McCALEB. I am familiar with the St. Regis Mohawk con-
troversy involving Park Place, yes.
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Mr. CANNON. Are you familiar with the article in the Boston
Globe on October 30, 2001, that lays out a history of what they call
improper contacts?

Mr. McCALEB. No, sir. I have not read that.

Mr. CANNON. I will make that part of the record and get that to
you.

Mr. OsE. Without objection.

Mr. CANNON. Thank you, Mr. Chairman.

[The information referred to follows:]
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Casino case raises issues of money, politics
Contributions coincide with favorable decisions
By Sean P. Murphy; Globe-Staff, 10/36/2001

M ONTICELEQ; NUY. - Arthur-Goldberg, owner of Caesars,
Bally's,-and-other casinos-in-Atlantic-City, knew a threat-when he-
saw one; When anrIndian tribe; the St. Regis Mohawks, announced
plans last yeartobuild a casinein-Monticetlo --an hour closerto-New
York City than-his-casinos -‘Goldberg knew his business would suffer.

But Goldberg, a fund-raiser for the:Demoeratic Party, had fiends in
high places. Pretty soon‘he-was arranging meetings with President Bill
Clinton and Vice President: Al Gore: Then came a cascade of "soft
money" contributionstothe Democrats.

Over a five-month period following the April 2000 announcement of
the Mohawk casino-deal, Clinton's Bureau:of Indian Affairs made
several unusual decisions helpful-to Goldberg. First, the bureau
withdrew the federal government's longstanding support for the:group
of Mohawks who planned the casino in Monticello; instead, the-bureau
backed a group of tiiballeaders allied with-Goldberg; and finally, the
bureau intervened-to-help-prevent the enforcement of a Mohawk tribal
court's $1.8 billion judgment against Goldberg for interfering in tribal
affairs.

On the very day - Oct. 6, 2000 - that the Bureau of Indian Affairs
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issued a letter declaring that the tribal court had no authority,
Goldberg's company contributed $10,000 to the Democratic Nationat
Committee. It was the second time'a Goldberg-contribution was
registered on.the day of a decision favorable to him.

Now, 12 months after Goldberg's death and:nine months after the end
of the Clinton administration, the eriginal Mohawk leaders-are
challenging the Bureau of Indian Affairs"actions in court. The outcome
could determine the flow of potentially billions of dollars in gaming
revenues.

;(In the fast-growing:world.of Indian gaming, with annual receipts.now -

over $12 billion, decisions made by political appointees in-the Bureau
of Indian Affairs can clear the way. for tribes to build casinos, or block

i them entirely.

In the Clinton administration, the Bureau of Indian Affairs was headed
by Kevin Gover-and his top deputy, Michael J. Anderson, both former
Clinton-Gore fund-raisers. Their-decisions spurning the
recommendations of staff genealogists to:approve tribes for gaming
have come under sharp scrutiny by Congress and the Bush
administration.

But no case has raised the issue of money and politics in Indian gaming
more directly than that of the St. Regis Mohawks.

*Arthur Goldberg reached right into the government to protect his
Atlantic City casinos by controlling gaming in New York state," said
Robert Berman, a businessman who headed the group plamaing the
Mohawk casino-at the MonticelloRaceway. “It's obvious that:if you put
a-casino up here, Atlantic City has problems™"

Declared Berman, "Goldberg bought access to the top politicat
decision-makers and got the results he wanted."

But representatives of Park Place Entertainment, the casino company
that Goldberg once headed; strongly object. They say the Bureau-of
Indian Affairs withdrew its support for the group of Mohawk leaders
allied with Berman because of a lack of poputar support for that tribal
government.

Any suggestion the BIA switched sides "as a result of political
contributions is utterly without factual foundation and is absurd,"” a
lawyer for Park Place said.

Gover, the former BIA head, also-insists his decision was not
politically influeneed:

The Mohawk have been recognized by the United States as a sovereign
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nation for over 200 years-on their vast Akwesasne Reservation, which
-stretches from the northern Adirondack Mountains in New York into
Quebec.

In the late 1980s, dire economic cenditions on Indian reservations
prompted Congress and-the Supreme Courtto-give their blessings to
Indian casinos.

By the mid '90s, New York state officials, who watched with
frustration as New Yorkers crossed state lines to spend ever-increasing.
sums in Atlantic City and at the new Indian gaming palaces in
Connecticut, recommended that tribes-be invited to open casinosin the
most economically.distressed areas-of New York, such as the Catskills,
where once-magnificent resorts are now shuttered. The state could
share as much as 25 percent of the gross,-as Connecticut does from its
Indian casinos.

An opportunity
for investors

Non-Indian investors such as Berman jumped at the chance to recruit a
tribe into the-Catskills. Tribes such as the Oneida, Cayuga, and Seneca
were courted by investors like royalty.

Berman signed an agreement with the Mohawks, purchased the
racetrack in Monticelto, and set about wending his way through-years
of environmental reviews.

But not witheut.catching the.cye-of casine-magnates Donald Trump.
and Goldberg, eachof whom controlled about one-third of the-$4
billion Atlantic City market. Goldberg's friend; Senator Robert
Torricelli, Democrat of New Jersey, came out publicly against
‘Berman's deal.

Trump last year paid a $250,000 fine to the New York Lobbying
Commission for faiting to.publicly disclose his.role in trying to.
undercut public support for the Catskills deal by giving a negative
portrayal of the Mohawks'in advertisements.

On the Mohawk reservation, meanwhile; the Bureau of Indian Affairs
worked to adopt-a written constitution and an independent judiciary.
Elected by a slim-majority-and recognized by the bureau, the new
constitutional government faced an immediate challenge from the
previous government, in which-power was concentrated in the hands of
three chiefs. The chiefs charged that a 51 percent majority was needed
for passage of the constitution.-Only 50.9 percent voted for it.

The Bureau of Indian Affairs stood firm with the constitutional
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government through several years-of appeals, but eventually, in 1999, a
federal judge ruled-that 50.9 percent-did not equal 51 percent, evenina
practical sense, and cited the three chiefs' growing popular support.

The bureau began the process of appeal; and, in interal documents
authored by federal prosecutors acting on-behalf of the bureau,-the
judge's decision was-called "erroneous.” By then, Berman was within
months of approval to convert the racetrack into a casino. Berman had
agreed in writing to-work with whichever tribal leaders prevailed-in-the
fegal wrangling:

Shift comes
suddenly

But then something unexpected happened. A week after the Berman
group received final Bureau of Indian Affairs approval for the casino,
the three chiefs' government, in power pending the appeal; abandoned
Berman and signed-with Goldberg's company, which promised a bigger
casino on a different site, once he had received-the necessary state:and: .
federal approvals.

Stunned, the tribe's constitutional government vowed to fight.

Gover, then the head of the Bureau of Indian Affairs, acknowledged
last week that he felt pressure "by both sides" for and against the appeal
-which now would-determine whether Berman's or Goldberg's faction -
controlled the tribe. Gover said it was a-close decision, but he decided
the three chiefs'had gained more popular support.

"We made the:decision on the merits," he said. "There was nothing
nefarious about it:"

Gover, a lawyer/lobbyist who was-appointed to the Bureau of Tadian
Affairs' top job after years of fund-raising for Clinton, is now
representing gaming tribes-for a Washington faw firm. While in effice,
he said, he made it-a point not to know who was making political
contributions. Asked about Arthur Goldberg, he said he didn't know
who he was.

But Berman and the Mohawks' constitutional government find that
response isn't credible. Documents indicate that while Gover was
weighing his decision on the appeal, Goldberg was reaching out to his
many political contacts. In June 2000, Torricelli and Jon Corzine, then
running for Senate in New Jersey and a recipient of campaign
contributions from Goldberg, arranged meetings for Goldberg with
Clinton and Gore, according to written phone logs kept by Goldberg's
secretary and subpoenaed by the New York Lobbying Commission.
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A-series
of donations

On June 28, 2600, for example, Corzineleft a message with-Goldberg's
secretary saying that-he "does not mean to'be pushy but he has-te-know
before the meeting with the president if he can count on you for
$16,000." In fact, Goldberg contributed $16,000 to the Democratic
Senatorial Campaign Committee-en Aug. 36; 2600, the day a-eoust
official accepted the Bureau of Indian Affairs' request to drop-the
appeal. The records-of donations are listed by the Center for
Responsive Politics,.a nonpartisan. Washington-based group-thatposts
on its Web site political donatiens disclosed in Federal Election
Commission records.

A-Corzine spokesman said Corzine never discussed any casine
business with-Goldberg:

Earlier in the summer, a Goldberg company affiliate, the Hilton
Flamingo, had given the Democratic Congressional: Campaign
Committee $25;000, and Hilton Hetels, from which Park Place
originated and remains affitiated, contributed $10,000 eachto'the
Democratic senatorial and congressional-committees.

Meanwhile, Goldberg's company was trying to fight off"a huge court
judgment againstit. A group of triibe members sued the company in
Mohawk tribal court - a court set up with the help of the Bureau of
Indian Affairs - saying the company had interfered with tribal business.
The court agreed, sefting a whopping damage figure of $1.8 billion in
lost casino revenues.

The three chiefs, with Park Place's encouragement, passed a resolution
repealing the tribal court, according to documents. Still, a federal court
judge refused to accept the repeal and ruled in favor of the judgment.

On Sept. 22, 2000, the three chiefs met with Anderson, Gover's deputy,
and asked for a letter stating that the tribal court had no authority in the
eyes of the federal government.

Three days later, the wife of Goldberg's general counsel, Clive
Cummis, contributed $5,000 to the Democratic Naional Committee; on
Sept. 26, the three chiefs' lawyer, Bradley Waterman, contributed $500
to the DNC; and one day later, Cummis and his law firm each
contributed $5,000 to the Democratic National Committee, and Hilton
Hotels contributed $2,000 to the Democratic Congressional Campaign
Committee.

On Oct. 6, Anderson sent his letter saying the tribal court had no
authority, and Goldberg's company contributed $10,000 to the
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Democratic National Committee.

Anderson's letter was immediately used by Goldberg's lawyers fighting
to get the $1.8 billion judgment against the company dismissed. The
case is now pending before a federal appeals court. Anderson has gone
on to a job as a Washington-based lawyer/lobbyist, and in fact has
worked clpsely with the three chiefs since leaving office.

Anderson did not return phone calls. Representatives of Clinton, Gore,
and Torricelli did not respond to questions.

But in Monticello, where a casino was supposed to open in spting
2002, there is suspicion. Goldberg's plan for a casino in the Catskills
still lacks the necessary approvals.

Unemployment is high. Times are hard. Many contend that Goldberg
never intended to build a casino, so long as he could stop the one

planned by Berman, thus assuring Atlantic City's rule over the New

York gambling market.

"People wanted the casino for the jobs," said Valerie Caruso of
Monticello. "We're an impoverished community. But somehow it got
taken away, and I know politics had something to do with it,
somehow."”

Waterman, the lawyer for the three chiefs, said there was no connection
between the soft money contributions by Park Place and its associates
and a desire to affect Bureau of Indian Affairs policy. "I've never heard
any suggestion of an attempt to influence the bureau,” he said.

Asked about his own $500 contribution, Waterman said he did so
because he supported Al Gore for president.

Sean P. Murphy can be reached at smurphyi@slobe.con.
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Mr. CANNON. Would you please enumerate, and I suspect you
cannot do that here, but you would look for and communicate back
to the committee all the communications between the BIA and the
White House, the Democratic National Committee, the Democratic
Senatorial Committee, or the DCCC, the Congressional Committee,
relating to the dismissal of the Ransom v. Babbitt appeal or
issuance of the Anderson letter?

Mr. McCALEB. Yes, sir, as directed.

Mr. CANNON. And would you also consider whether the content
of the Anderson letter was subjected to the review practices and
procedures of the BIA? What is the legal status of the Anderson
letter at this time, do you happen to know?

Mr. McCALEB. No, sir, I do not.

Mr. CANNON. OK. And then finally, if you could

Mr. McCALEB. I am advised that there is extensive litigation on
this issue.

Mr. CANNON. Yes, there has been a great deal. Although I am
not so much interested in litigation as in the BIA’s practices, and
not your practices under your direction, but its historic practices.

Mr. McCALEB. I understand.

Mr. CANNON. And finally, does the BIA recognize the Mohawk
tribal court created under the Judiciary Act of 1994 by the former
three chief government? That may not be a question that you can
answer here either. But if you would take a look at that, I would
appreciate it.

Mr. McCALEB. I would rather respond to that question in writ-
ing.

Mr. CANNON. OK. Thank you. I will get with Mr. Calvert and
make sure he has copies of these questions. And we will make a
copy of this article available for the record and get a copy of that
article to Mr. Calvert also.

Mr. McCALEB. Very well.

Mr. CANNON. Thank you, Mr. McCaleb. I appreciate your atten-
tion. You have got a very difficult job where lots of money is push-
ing lots of different ways and you have got the interests of real
human beings who suffer or not depending upon decisions that you
make. I do not begrudge you that job. I wish you the best and hope
you feel our support here in difficult circumstances.

Mr. McCALEB. Thank you, sir.

Mr. CANNON. Thank you, Mr. Chairman. I yield back.

Mr. OsE. Thank you, Mr. Cannon.

I want to ask a few more questions that are more basic to this
issue. Mr. Toulou, I have looked at the statute conferring the tribal
recognition process on the Assistant Secretary, or at least on the
BIA, and I am still confused. What is the statutory basis on which
Congress has conferred this authority to some other party?

Mr. TouLou. I think the statutory basis would be 25 USC 2 and
9. And in shorthand, 25 USC conveys upon the Assistant Secretary
the management of Indian affairs, and 25 USC 9, if I am not incor-
rect, would allow him to promulgate regulations in furtherance of
that responsibility. There are a large number of statutes and regu-
lations that require there be recognized tribes to carry out the du-
ties, provide resources and services to the tribes. And so I think as
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a necessary reaction to those statutory provisions, 2 and 9 allows
the Secretary to promulgate the regulations.

Mr. Osk. The reason I asked the question is in your testimony
you cited a 1994 law passed by Congress to have the Secretary of
the Interior publish a list of federally recognized tribes. But the
BIA’s regulations were promulgated in 1978. I am trying to figure
out how the 1994 List Act gives the authority to the Secretary.

Mr. TouLou. I do not think the 1994 List Act does give the au-
thority. It provides weight to that authority. But that authority ob-
viously pre-exists and I think it pre-exists the regulations that
were promulgated in 1978. It is just at that point in time the De-
partment took it upon themselves to regularize and codify those
procedures.

Mr. OSE. So it is not the List Act that you are relying on?

Mr. TouLou. No. And if you would like, we certainly can provide
more in-depth analysis in writing.

Mr. OSE. So you are saying that it is not a separate constitu-
tional power vested in the administration to recognize these tribes;
it is a statutory power given to them by Congress.

Mr. TouLou. Certainly, the power is delegated by Congress. Mr.
Chairman, I would appreciate the opportunity to respond to this
more fully.

Mr. OsE. All right. You can understand I am trying to get to the
heart of—

Mr. TouLouU. I do understand. I think there is definitely the dele-
gation to do that. But let me respond more fully in writing.

Mr. OsEe. All right. Mr. McCaleb, there is a statement in your
testimony, “The existing criteria should not be diluted in an at-
tempt to quicken the pace of the process,” meaning the recognition
process.

Mr. McCALEB. Correct.

Mr. OSE. What do you mean when you say “diluted”?

Mr. McCALEB. I do not think we should eliminate any of the
seven mandatory criteria that are currently in place because they
have been applied for some time and that is the basis on which
tribes have been recognized. I think that they are objective criteria
that can be fairly interpreted.

Mr. Osk. Do all of the criteria have to be met in the judgment
of the administration, or a preponderance of them?

Mr. McCALEB. All of them.

Mr. OsE. All of them.

Mr. McCALEB. All seven.

Mr. OSE. Now has that been the history of this since 1978 that
all of them have to be met?

Mr. McCALEB. I do not know about since 1978, but in the last
decade.

Mr. OsE. The reason I asked that question is I read the same ar-
ticles in part cited by Mr. Cannon, and it appeared to me that in
some instances the Assistant Secretary in the previous administra-
tion had waived certain requirements. Is that accurate?

Mr. McCALEB. That is accurate. The Assistant Secretary has
waived in the past some of these requirements. That has not been
the case in this administration.
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Mr. OSE. It would seem to me that, in effect, would be a new rule
then in terms of tradition and practice, if not case law or standing,
that instead of having to meet all of the criteria, you only had to
meet a set number of them. Has the BIA looked at that in terms
of complying with the due process requirements when you change
a rule?

Mr. McCALEB. Not to my knowledge.

Mr. OsE. I see my time has expired. We are joined by Mr. Dun-
can of Tennessee. Would you care to take a moment? No? Mr.
Shays.

Mr. SHAYS. Thank you. Mr. McCaleb, I would like to just kind
of conclude my concern and have you tell me if it is off-base and
then what the solution is. And I state up front, I think you are run-
ning a Department that is woefully underfunded in so many dif-
ferent ways and I think you could almost fund any part of it more
and deservedly so. So we are not going to have a debate about that.
But I am going to just take one part, and that is the recognition
part.

My understanding is there are about 550 recognized tribes in the
United States right now, some really big ones and obviously some
very small ones. And it is my understanding that there are over
200 groups in various stages of application within the BIA.

Mr. McCALEB. There are 171 petitions, I think.

Mr. SHAYS. OK, 171. How many of those are at a point where
you can review their application?

Mr. McCALEB. There are 23.

Mr. SHAYS. Twenty-three that are kind of active.

Mr. McCALEB. Yes.

Mr. SHAYS. OK. And of those 23, how long does it take and how
many people have to get involved in reviewing this application?
This is obviously not a 4-month process. It takes a year of totally
dedicated time on the part of staff, or what?

Mr. McCALEB. Well it takes about 2 years under optimum cir-
cumstances to process an application, and that means to gather the
necessary evidence if that information is fairly available.

Mr. SHAYS. And how many people have to devote their time dur-
ing that 2 years?

Mr. McCALEB. We have two teams of three members and then
we have some administrative staff.

Mr. SHAYS. So you have two teams. And how many reviews can
a team do in the course of a year?

Mr. McCALEB. It depends upon the application. The history has
been somewhere between three and four are completed, because
they are working on some of them concurrently.

Mr. SHAYS. Right. So, basically, each team can make a decision
on about three a year.

Mr. McCALEB. No. I probably misstated that.

Mr. SHAYS. I do not mind if you want to consult someone, be-
cause I realize there may be someone who would have more. Take
your time.

Mr. McCALEB. Mr. Fleming corrected me. He said one team will
get about one decision a year, or the two teams we have will get
two decisions per year.
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Mr. SHAYS. How many new cases will be ready for disposition in
the course of a year? You have lots of applications. How many more
will be ready to go in the next year?

Mr. McCALEB. Is the question over and above the 23, how many
we anticipate?

Mr. SHAYS. Exactly. We are going to dispose of two, but how
many more will be put in the in box?

Mr. McCALEB. Mr. Fleming advises me that for the last year we
have not had any petitioning group complete their applications.

Mr. SHAYS. How many are waiting for completion?

Mr. McCALEB. There are 23.

Mr. SHAYS. No. There are 23 that are waiting for disposition.

Mr. McCALEB. Yes.

Mr. SHAYS. How many are in the process looking to——

Mr. McCALEB. We have 171, but maybe all they have done is
sent a letter in that says, “We think we are a tribe.”

Mr. SHAYS. No. I do not want that answer because that is not
accurate. Not all 171 have sent in a letter. You have some that
have been there for years with work in process, with folders that
would fill cabinets.

Mr. McCALEB. There are 65 partially documented.

Mr. SHAYS. So it is very likely that you are going to get at least
two more in the next year. So we are going to lose ground, not gain
ground, correct? That is pretty clear. People are nodding their head
behind you. We are going to lose ground, not gain ground.

Mr. McCALEB. I think that is a reasonable assumption, yes.

Mr. SHAYS. Now the problem I have is you have well-paid attor-
neys backing up these applications who are going to court and they
are making the argument before the court that your agency is not
properly disposing of these cases and denying them their rights.
And you have got a lot of inpatient judges. For instance, in Con-
necticut we have the Golden Hill Paugusetts that have laid claim
on practically half my district, the district I represent, and we have
a judge who is beginning to believe that he may have to take uni-
lateral action because the Bureau is not doing its job. What is the
solution in a case like that?

Mr. McCALEB. We will have to have additional personnel in
order to dispose of these cases that are pending more rapidly.

Mr. SHAYS. I would like to make this request if I could through
you, Mr. Chairman. I would like to know specifically how many
cases are active; how many cases are potential—you have answered
them but I would like it in writing; how many more we think will
be added in the next few years and what we think the gain or loss
in terms of cases will be; and how long it will take to do the poten-
tial number that exist out there. We have had others who have ex-
pressed those opinions. I would like to know what you all feel. And
then I want to know what the Department intends to do about it.
And it cannot be that we are not going to do anything.

Mr. McCALEB. We will respond to that question in writing, Con-
gressman.

Mr. SHAYS. All right. In my next round I would love to ask the
other two witnesses to comment on these questions. Thank you.

Mr. Ost. Thank you, Mr. Shays. Mr. Duncan.
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Mr. DuNcAN. Thank you, Mr. Chairman. Mr. Shays has asked a
lot of the questions that I was going to ask. But what I am wonder-
ing about is are you going to try to speed up this process any or
is there any plan? I am not saying speed up approval. Sometimes
some of these groups maybe should be turned down. But we have
seen over the past several years a judge with one law clerk can
look at this material and make decisions within weeks or months.
And you have got all these bureaucrats down there working on
this, supposedly, and they cannot make a decision in years. Some-
thing is wrong. Something is wrong with that.

So it looks to me like this whole process needs to be speeded up,
and it could be. I bet if you were being paid like real estate agents
and you would not be paid unless you made a sale, if you were
being paid on the basis of getting this work done, these approvals
and disapprovals would be coming out very, very quickly and they
would not be sitting around for years.

Mr. OSE. Would the gentleman yield on that?

Mr. DUNCAN. Yes.

Mr. Osk. I do not think we want to pay on a commission basis
here. [Laughter.]

Mr. DUNCAN. Well, I am just saying that if they were being paid
on the amount of work that was being produced, these files would
not be sitting around all this time. I think you should be very em-
barrassed to be up here and tell us. I am not saying all of these
should be approved. People can rationalize or justify anything and
if you do not have enough work, maybe that is the problem, maybe
there is not enough work and so you are trying to drag out the
work that you have. I have a hard time understanding when I am
told that you have got some of these applications that have been
sitting around for years and then you tell Congressman Shays, the
impression I get, that you do not have any intention or plan to
speed up this process at all. I think it is ridiculous.

Mr. McCALEB. No, I did not mean to convey that. In fact, I said
we would have a strategic plan by the middle of April that defines
what the need is for total human resources and financial resources
in order to expedite the plan.

Mr. DUNCAN. I see that there are 559 tribes. It seems to me like
there are almost more tribes now than there were when we just
had Native Americans here in this country. I guess some of these
people would not even be applying if there were not a financial in-
centive to do so. But I am wondering, I see where a couple of the
tribes are huge but then there is one tribe that is as small as like
one family. Do you ever have any of these tribes that are de-listed
or de-certified or that go out of existence?

Mr. McCALEB. Yes. That has happened in the past. In fact, about
1978 I think is when the first list of federally recognized tribes was
published and there were some tribes that were not listed at that
point and have since made application to be acknowledged as a
tribe. There were 220-odd tribes recognized at one time when the
Alaskan villages were all federally recognized as tribes in the ear-
lier part of the last decade.

Mr. DuNcaN. All right. Well we have got a couple of votes going
on. Thank you, Mr. Chairman.

Mr. Ost. Thank you, Mr. Duncan.
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We do have two votes that are scheduled. We have got 7 minutes
left on this vote. One is for passage and I do not know what the
other one is. We are going to recess and come back. I do not know
what the status on the second vote is. Typically, it is a 5-minute
vote. So this might be 10, 15 minutes. I have some questions also.
So we are going to go ahead and recess. Appreciate your patience.

[Recess.]

Mr. OsE. We are going to reconvene here.

I have a number of questions here. I want to start with Mr. Hill.
Mr. Hill, the same question I put to Mr. Toulou having to do with
the manner in which these recognitions transpire in terms of the
seven criteria. If the practice is that the applicant tribe has to meet
the seven criteria and then the process changes so that you no
longer have to meet the seven criteria but some can be waived, is
that in effect a rule that has to go through due process?

Mr. HiLL. Well, the process calls for meeting all seven criteria.
Under the current process, the Assistant Secretary has the discre-
tion of granting recognition even if the criteria are not met. That
is just the way this process has been set up and has been carried
out.

Mr. OSE. In effect, we have set up a system then that allows sig-
nificant variability in how this or that band or tribe or group might
seek recognition; is that what you are saying?

Mr. HiLL. There appears to be variability not only outside the
process, but even within the process there has been what appear
to be a number of inconsistencies in terms of whether criteria have
been met or not. Some of these criteria are very difficult to docu-
ment and provide evidence over the many years that they have to
basically show proof or evidence that they have met these criteria.

Mr. OseE. Well, as you might imagine, my concern is that the
process not be arbitrary or capricious. Yet what you are describing
for me is a system that offers ample opportunity, absent someone
of extremely high moral standards, for an arbitrary or capricious
decision. Am I missing something here?

Mr. HiLL. I do not think you could ever devise a process that is
going to be black or white, yes or no. There is a lot of judgment
that has to be rendered on these petitions individually. And here
again, most of the controversy, most of the concern focuses on is
there sufficient evidence to demonstrate that the criteria has been
met? In most of the cases the key factor here is proving or dem-
onstrating continued existence over this entire period of time.

There has been a recent case where there was a gap in terms of
the petitioner being able to prove existence over a 70 year period.
When things like this occur, the BAR staff say they rely on prece-
dence, they look back at precedence to determine whether or not
prior decisions have rendered the recognition or not rendered it. In
this particular case, the BAR felt that with this 70 year period,
they proposed that the tribe not be recognized. The Assistant Sec-
retary looked at the same evidence and basically concluded that
there was sufficient evidence in his mind that the criteria had been
met and he basically proposed that the recognition be given to the
tribe. So there are a lot of judgments that are being exercised here.

Mr. OSE. So we had a factual, presumably factual, conclusion on
staff's part that one of the seven criteria had not been met, and
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then we had an over-rule as to whether or not that was an accept-
able piece to this application?

Mr. HiLL. That is correct. And the difference of opinion, if I could
expand——

Mr. OSE. But before you leave that point——

Mr. HiLL. Sure.

Mr. Osk. I am looking at a list of the criteria for tribal recogni-
tion, the seven items. And what you are suggesting is that some
are more important than the others. But I do not see any delinea-
tion of priority within statute or regulation.

Mr. HiLL. No. I did not say some are more important than oth-
ers. All of them under the process need to be met. But there are
a few of the criteria that it is just very difficult to demonstrate that
the criteria has been met. And it all deals with the sufficiency of
evidence.

Mr. Osk. Right. My time has expired. I am going to go to Mr.
Shays for 5 minutes.

Mr. SHAYS. Thank you, Mr. Chairman. Mr. Hill, let me continue
with you or Mr. Toulou, either one of you. I would like you to re-
spond to the questions that I was asking Mr. McCaleb. I would like
to know your sense of what you are hearing and what it means.

Mr. HiLL. I am sorry, could you repeat the question.

Mr. SHAYS. Sure. I asked Mr. McCaleb a number of questions.
You were sitting right next to him. I want to know, you were hear-
ing these answers, you are head of the GAO, I want to know what
that told you. What did you learn from the discussion that we had?

Mr. HirL. Well, if I may go first, I think Mr. McCaleb realizes
he has got a problem here in terms of being able to effectively and
efficiently implement this process. We are encouraged that he
agreed with the findings we had in our report, which basically indi-
cated that these problems focused on the need for guidance or
guidelines to interpret various aspects of the criteria, as well as
providing sufficient resources so that they can process these peti-
tions more efficiently and effectively.

Mr. SHAYS. Speak to the last one. How will he have more re-
sources if he does not ask for them?

Mr. HiLL. Well, I would defer to Mr. McCaleb on that. I am en-
couraged from the standpoint——

Mr. SHAYS. No. No. I am sorry, that is just not going to hold. You
have made a report about the Bureau of Indian Affairs and they
commented on it, and your answer to me was really what he said
to you in your report. Is it not meaningless to say they agree with
the report if they are not going to ask for the people necessary to
do the job? Does it not make it almost absurd? Can he do the job
without the people?

Mr. HiLL. He cannot do the job any better than they are doing
it now unless there are more people added. That is right.

Mr. SHAYS. Right. Are things getting better or are they getting
worse?

Mr. HiLL. Things are getting worse.

Mr. SHAYS. OK. So it is really bad now and things are getting
worse.

Mr. HiLL. Correct.
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Mr. SHAYS. And you have told me he agrees with your report.
And you have just heard him say basically under oath that he did
not request—it is not necessary it was under oath, that is disingen-
uous, I apologize—but you basically heard him respond to our ques-
tioning that basically said that he has other priorities and that he
did not request any more personnel. How will he get the job done
if he does not have more personnel?

Mr. HiLL. He will have a difficult time getting the job done bet-
ter. There are things that could be done to improve the efficiency,
but he will need more resources. But with that said, I must defer
from the standpoint we did not do an audit of the prioritization of
resources for the entire BIA. Mr. McCaleb is dealing with a lot of
significant Indian issues right now. I am encouraged by the
fact

Mr. SHAYS. How is that relevant to what we are talking about?
Asking for something does not mean you get it. But how does his
superior know you need it if you do not ask for it?

Mr. HiLL. I would agree with you there. Hopefully, in the plan
that they are coming out with in April, our understanding is that
will be covered in this plan and they will identify what the re-
source needs are.

Mr. SHAYS. Let me ask you something. Based on your report,
which they agreed with, did they have to wait till April to know
they need more people?

Mr. HiLL. No. They should have known that.

Mr. SHAYS. OK. And they in fact do know it. So there is nothing
that prevented them from asking for more people. Now I might
have to go up the chain of command to find out where it stopped,
and, in the end, I might have to come up to the chain of command
where it stopped in Congress because the administration did their
job and asked for the resources necessary and Congress did not do
its job in giving the resources it needs. But right now, if the person
in charge is going not to ask for it, we are going to have a big prob-
lem. So, the bottom line to your testimony is that you believe they
need more people. Correct?

Mr. HiLL. That is correct.

Mr. SHAYS. OK. And without more people, things will get worse
rather than better as it relates to the recognition process and the
ability to bring down the numbers?

Mr. HiLL. Yes. That is correct.

Mr. SHAYS. Mr. Toulou, I am getting you a little out of your terri-
tory here and you are another department, so I am not going to ask
you quite the same question. You do not have oversight of this of-
fice, is that correct?

Mr. TouLou. That is correct.

Mr. SHAYS. Tell me what your role is in terms of oversight. Basi-
cally, it is only those Indian tribes that are federally recognized?

Mr. TouLou. That is correct.

Mr. SHAYS. Right. So all the applicants you basically have no
contact with, right?

Mr. TouLoU. They might at one time. I have not had any contact
with them.

Mr. SHAYS. No. I understand. OK.
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Mr. TouLou. Generally, no. Generally, our relationship is with
federally recognized tribes pursuant to the government to govern-
ment relationship.

Mr. SHAYS. Mr. McCaleb, what are we going to expect when you
do this report that is coming out in April? Is this going to be a stra-
tegic plan for your entire office?

Mr. McCALEB. No. It is the strategic plan as it relates to the
Branch of Acknowledgement and Research.

Mr. SHAYS. So it is just the recognition side?

Mr. McCALEB. Yes. It deals directly with the content of the GAO
report.

Mr. SHAYS. OK. I want to compliment you for the fact that you
have come into a traumatized agency and I understand that you
have had to look at a lot of decisions that were made by the pre-
vious administration. What are you doing to ensure that the politi-
cal process of who gave what contribution to whom will have no im-
pact on the recognition process?

Mr. McCALEB. First of all, I have tried to insulate myself from
that information so that there can be no question about whether
or not my office is influenced. If you do not know, then you obvi-
ously cannot be influenced.

Mr. SHAYS. Good enough.

Mr. McCALEB. But much greater than that, I think we are devel-
oping a pretty high standard of objective evaluation of these cri-
teria and are trying to adhere to that. I am personally not becom-
ing involved with the petitioners so that I do not unduly have my-
self influenced or prejudiced before I get the report from the
Branch of Acknowledgment and Research.

Mr. SHAYS. Mr. Chairman, my time has expired. I just have one
5 minute more segment. Should I

Mr. OsE. That will be fine. We will come around again.

Mr. SHAYS. OK. Good.

Mr. OsE. Thank you, Mr. Shays.

I am going to ask a couple of questions regarding unfunded man-
dates. Mr. Hill, Mr. Simmons testified about significant frustration
at the State and local level in terms of being able to participate in
the process. In the GAO’s review of the process, did you find any
concerns about how the Bureau dealt with State or local govern-
ment?

Mr. HiLL. Well, the way the process currently works now, the
public really does not have a lot of access to the process until after
the BAR has a proposed finding and it is published in the Federal
Register. Then the public has so many days in which to analyze the
information that is put out and give their input to the process.
Well, in a lot of cases, that timing is too late in the process. So the
public wants to access the process earlier and the way they do that
is through Freedom of Information Act requests.

Mr. OsE. What do you mean, “it is too late in the process”?

Mr. HiLL. Well, with the amount of information that has to be
considered, and with the difficulty of getting some of that informa-
tion, it is not that readily available, you have to get it through the
BIA, the people we spoke to, the State and local communities that
we spoke to basically felt that they did not have sufficient time
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that late in the process to really do the job they needed to do, do
the analysis they needed to do and get their comments in.

So, to intervene earlier in the process, they basically go through
the Freedom of Information Act process to request information
from BIA. And this complicates the problem, because now you have
got the BAR staff, that is already understaffed, over-worked, being
pulled off and responding to these Freedom of Information Act re-
quests on a case-by-case basis and having to deal with that process
and get that information out to the public.

So it is a very inefficient process. And I could see where the
State and local communities are being frustrated in terms of like
they feel they are being shut out of the front end of this process.

Mr. Ost. Within the process itself, is there some prohibition on
involving State or local government at an earlier stage?

Mr. HiLL. I believe that was imposed by BIA as part of the——

Mr. McCALEB. If that is the case, it happened prior to this ad-
ministration.

Mr. KEep. The regulations actually provide for giving notice to
the State and the Attorney General when the petition is received.
Connecticut has a particular problem in that they have counties
and they may not get the information from the State.

Mr. McCALEB. This is Mr. Scott Keep from the Solicitor’s Office
at the Department of the Interior.

Mr. OSE. I appreciate it. I am going to note for the record that
you were sworn in also at the same time. Is that accurate?

Mr. KEEP. Yes, Mr. Chairman.

Mr. OsSE. Many of these applications are received years before a
decision is finally announced or published. I am trying to figure out
what is the constraint here on State and local government partici-
pating? I mean, a FOIA is a pretty aggressive action. It is kind of
like I have reached the end of my rope or I am pulling the last of
my hair out, so to speak.

Mr. HiLL. I think it is a question of what information from the
petitioner is available when in the process. And I believe the bulk
of the information from the petitioner is not available until the pro-
posed finding has been published in the Federal Register.

Mr. OSE. Is that accurate, Mr. McCaleb or Mr. Keep? Mr. Keep,
if you would like to join us up here at the table.

Mr. McCALEB. That is not my impression. Scott.

Mr. Keep. Mr. Chairman, no, I think the information is avail-
able, except the information with regard to genealogy, of course, is
very private and is not available. Much of the other information is
available; if they were to get a Freedom of Information Act request,
as Mr. Hill has indicated, it would divert the staff from processing
the petition.

Mr. OsE. Do the FOIA requests

Mr. SHAYS. Excuse me, Mr. Chairman. I do not think he is get-
ting picked up on the recorder. Maybe he will identify himself.

Mr. OsE. He has, it is Mr. Scott Keep.

Mr. SHAYS. The recorder is not picking it up. I am sorry to inter-
rupt, but we are having a problem.

Mr. Osk. All right. Let’s go through this again. Identify yourself,
tell us you have been sworn, and then answer the question.
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Mr. Keep. Mr. Chairman, my name is Scott Keep. I am an attor-
ney with the Department of the Interior and I have been sworn to
tell the truth and the whole truth.

Mr. Osk. All right. Now the question is, what is the prohibition
on having State and local participate? The feedback has been, your
testimony has been that the genealogical information, in particular,
is 1Yery private, that some of the information is received incremen-
tally.

Mr. KeEP. Correct. There is no statutory or regulatory prohibi-
tion other than the constraints of the Freedom of Information Act
on releasing information that would be an intrusion on an individ-
ual’s privacy and the Privacy Act. But there are practical implica-
tions because the information being received by the Branch of Ac-
knowledgement and Research comes in over a period of time and
at different times, and the petitioners are not required to notify
other people, and we are not required to notify potentially inter-
ested parties as each additional installment is received.

Mr. Osk. The only requirement for notification is the publication
in the Federal Register.

Mr. KEEp. Correct. Prior to the issuance of the proposed finding.

Mr. OsE. Right. My time has expired. Mr. Shays.

Mr. SHAYS. Thank you. Hopefully, this can be my last round. I
just want to say that I consider myself a real ally with the Bureau
of Indian Affairs on this one regard. I believe that tribes should go
through the recognition process of the Bureau and that the Bureau
needs to do its job.

There are only two things that I fear. One is that we will by-pass
the process through legislation on the floor of the House. So I have
literally come to Washington on those days when that legislation
comes up to oppose recognition on the floor and asking for a roll
call vote. I want to make sure that whatever tribe is recognized
goes through a fair process. Absolutely essential that be the case.
And then if they are recognized, they deserve all the rights and
privileges, whatever they may be.

The other thing I fear is that which happened under the previous
administration. Campaign contributions started to be donated and
then we were hearing from the professionals that recommendations
they had made were getting changed, distorted, as the result of
who the applicant was and how much they contribute. And I think
that story is fully documented.

So, Mr. McCaleb, you impressed me that your interest was to
make sure that the process be fair and that politics would stay out.
What I want to ask you for the record is, have you been told by
anyone of any contribution being donated by an applicant for rec-
ognition?

Mr. McCALEB. No.

Mr. SHAYS. OK. And if that were to be said to you in a way that
was suggesting that was important in terms of your recognition
process, you had told me that you would go and tell the Secretary
that you had been told this and thought it was inappropriate. I
want to know if that is still your position.

Mr. McCALEB. That is correct.

Mr. SHAYS. OK. And I have total confidence that is the case. Now
the only other thing then that would concern me, I should have
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said three things, and that is that the court may decide that your
agency has not been able to do its job and they may arbitrarily rec-
ognize a tribe. My understanding is that basically the criteria can
be ignored, you can ignore it. I am concerned that the court could
order you to recognize a tribe based on a whole host of other fac-
tors. And that is why I am trying to put in context my concern
about why I think this is so essential that you get the resources
necessary so no court can say you just are not able to do the job
and we are going to step in. I am trying to give you a little under-
standing of that concern.

It is my understanding that you, later than I want, will be re-
evaluating your needs. And is my understanding correct that what-
ever your needs are you will convey them to your superiors and
document that in writing?

Mr. McCALEB. That is correct. I did not intend to convey that we
were not going to ask for additional personnel in the future. I think
our April strategic report will have a work force element in it that
will show a need for a substantial increase in personnel.

Mr. SHAYS. But you understand my concern. You have missed
the budget year, so we are talking about not this October but you
would be talking about the October a year from now.

Mr. McCALEB. That is correct.

Mr. SHAYS. And that could be deadly. And that is why you see
a concern on my part.

Mr. McCALEB. Well, we will have this report and the number
that is requested is an additional 22, more than doubling, more
than tripling, it is almost tripling our staff.

Mr. SHAYS. And you may have to, it appears, if you are not get-
ting the applicants, it may be that you are going to have to find
ways to pay them more.

Mr. McCALEB. Well, that is problematical because those jobs
carry certain GS ratings, of course.

Mr. SHAYS. I know. And I am suggesting to you that you reevalu-
ate the job rating. These are people that are basically determining
who is going to be a billionaire, because it is going to be based on
their research and work. You need people who are paid a wage that
I think will be able to confront the lawyers who may in fact force
them to come in and respond to their recommendations in court.
They need to be very capable people.

Mr. McCALEB. Another alternative that we have been evaluating
is outsourcing some of this activity. But there are certain inherent
risks in that and the duration that it takes does not lend itself very
well to outsourcing. However, we are looking at outsourcing some
segments of the work in order to magnify our capability.

Mr. SHAYS. I would just like to make one suggestion, ultimately.
I think what Congress should basically be doing is that we should
make a requirement that all potential applicants who are in the
pipeline now or perceive that they may want to be an applicant in
the years to come, that we set a deadline for all applicants and
once that deadline is passed no more applicants can come. Then we
look at whatever number we have, figure out what resources we
need to plow through that, and then just do it. I know that is not
your responsibility. But I am just telling you kind of where I am
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coming from as someone who has watched this process for many,
many years and is very concerned about it.

I thank the chairman for his graciousness in letting me have
more time.

Mr. OSE. Thank you, Mr. Shays. Mr. Toulou, if I may, I under-
stand Congress can recognize a group as a tribe, and I believe
through the process BIA can recognize a group as a tribe. Can the
courts do it also?

Mr. TouLou. That is an interesting question. I was thinking
through it as Mr. Shays asked it. I have serious reservations
whether a court could unilaterally recognize a tribe. That being
said, I think that overseeing an individual agency action or con-
gressional action, the court might be able to drive certain portions,
moving it along on a timetable or something of that sort. I think
it would be very factually specific on a given case to say how much
involvement the court could have in the recognition process.

Mr. OsE. All right. So we do not know the answer to that ques-
tion. We do not know whether a court could or could not. I mean,
in effect, you are saying a court could by driving the process.

Mr. TouLou. Well I think the court could be involved in the proc-
ess. I do not think a court could just pick a group unilaterally and
say, OK, you group of allegedly indigenous people are now a tribe.
That is reserved to the Congress and the Indian Commerce Clause.
I do not think that is constitutionally a power of the courts, no. But
they could be involved in the process, yes, I think so.

Mr. OsE. I do not know who to ask this question of. How many
tribes were here prior to the white man?

Mr. McCALEB. Well, in that there was no written historical
record, that is a little difficult to estimate.

Mr. Ost. Well you can see where my question goes.

Mr. McCALEB. Yes. I understand. What we have to do in this
process though is determine if these tribes were an indigenous peo-
ple that have existed for a long time and whether they had a con-
tinuous government influencing the membership of that tribe, not
just a community of people who have decided that they probably
had indigenous roots and claim sovereign status. Because the rela-
tionship, as I understand it, and I am not a lawyer, but the rela-
tionship is with the United States, by virtue of the Constitution Act
and the Non-Intercourse Act which regulates transactions with In-
dians, the special relationship is with those sovereign tribes that
existed at those early times of our Government. And to my knowl-
edge, nobody has ever quantified precisely what that is. We do
know the tribes that we had treaties with and arrangements with.

Mr. OsE. All right. And how many? Do we know what the num-
ber was there?

Mr. McCALEB. I do not off the top of my head, no. I'm sorry.

Mr. OsE. Let me go on with my questions. Recognition of a tribe
in a given geographic area confers status, any number of things.
For the last year, Interior Secretary Norton has been advocating a
philosophy at DOI focused on what she calls the “four Cs,” which
are consultation, cooperation, and communication, all in the service
of conservation; those being the four Cs. Does this philosophy of
consultation, cooperation, and communication extend beyond con-
servation to Indian affairs as well?
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Mr. McCALEB. Absolutely. Mr. Chairman. There is an Executive
Order that mandates consultation with tribes on any Federal ac-
tion that may impact the tribe or tribes.

Mr. OseE. What about local government?

Mr. McCALEB. There is no mandate because there is not a gov-
ernment-to-government relationship and the Bureau of Indian Af-
fairs’ relationship is exclusively with federally recognized tribes.

Mr. Ose. What I hear loud and clear, both from Mr. Simmons
and Mr. Shays, is that somehow or another we have got to get
these lines of communication open so that we can have more local
or State involvement in the process in addressing whatever might
be coming up or coming down the pike on tribal recognition appli-
cation. So that is why I asked about the consultation issue, in par-
ticular. I asked earlier is there a prohibition, is there a require-
ment for consultation?

Mr. McCALEB. With local governments?

Mr. OsE. Yes. Local or State.

Mr. McCALEB. No.

Mr. Osk. There is neither a prohibition nor a requirement?

Mr. McCALEB. No.

Mr. OSE. So that might be one area

Mr. McCALEB. Just a moment. He is making the point that we
have to give notice. That is not consultation.

Mr. OsE. But the notice is published in the Federal Register and
what have you.

Mr. McCALEB. Right. In a local newspaper also.

Mr. Osk. Well, in 1995 Congress passed the Unfunded Mandates
Reform Act, and one of the principal goals of that Act was to en-
sure that the State and local governments are consulted before
agencies issue mandates. Is recognition of a tribe a mandate? From
a legal standpoint, Mr. Toulou, is recognition of a tribe a Govern-
ment mandate?

Mr. Tourou. I do not know for purposes of that particular bill
whether it is a mandate. It certainly is a governmental action. I am
just not familiar with the Unfunded Mandate Act. It is not an area
of my expertise.

Mr. OsE. Well, the Act specifies that “before establishing any reg-
ulatory requirements that might significantly or uniquely affect
small governments, the agencies shall develop a plan to enable
small governments to provide meaningful and timely input in the
development of the regulatory proposal.” So, if recognition of a tribe
is mandated by a Federal agency action and has consequence in a
local jurisdiction, how can the agency not comply with the Un-
funded Mandates Act?

Mr. TourLou. Without studying the Act further, it strikes me that
act is designed to deal with legislation that deals specifically with
that community. And while this may be an incidental impact, I am
not sure how the Act and the judicial history of the Act afterwards
balances incidental impacts. That would be my concern in answer-
ing that, whether or not this is a direct impact or an incidental im-
pact and how much the bill is intended to deal with those inciden-
tal impacts.
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Mr. Ose. Mr. McCaleb, has the agency had any deliberation on
this as to whether or not Unfunded Mandates Act applies to the
recognition of a tribe?

Mr. McCALEB. Not to my knowledge.

Mr. OsE. All right. So in terms of recognition of a tribe, are you
aware of any plan at BIA for providing what I would call meaning-
ful and timely input prior to publication in the Federal Register on
a regular basis from local or State governments into the process?

Mr. McCALEB. In other areas, yes, there is. Under active consid-
eration right now, and it is very controversial, it has to do with the
other major step of creating the territory of the tribe or taking land
into trust status. We withdrew a new Federal regulation on this
and published our intent to include a provision for notification to
local governments when land is taken into trust outside of the ex-
isting reservation boundaries. That regulation has not been pro-
mulgated nor reviewed or commented on, but we have published
our intent to do that.

Mr. Osk. The publication says it is the intention of the agency
to notice local and State governments at such time as land outside
the historical—

Mr. McCALEB. The intent was not that specific. It just said that
if the land is proposed to be taken into trust outside of the reserva-
tion boundaries, it shall not adversely impact those communities.
It does specify tests for evidence for both the tribe wishing to take
land into trust and for the community who opposes it for whatever
reason.

Mr. Osk. This is kind of the intersection of Federal, State, and
local law.

Mr. McCALEB. It is, absolutely.

Mr. OSE. This is the area I find most interesting. Because if ei-
ther Congress or the agency confers tribal status on a group, then
subsequent to that new tribe goes out and seeks to have land taken
into trust on their behalf, that land may well be off the historical
reservation but in the middle of an urban area, in which case a
local government, depending on the State, may then be faced with
a decision as to whether or not to allow the development of that
property in whatever fashion. You can see my unfunded mandates
issue.

Mr. McCALEB. Absolutely. Yes.

Mr. OsE. It is just a very ticklish question between Federal,
State, and local government as to who has got control over that
land. So I am asking again, what means of consultation exists?

Mr. McCALEB. Well, I think that is what I am trying to respond
to you. I am saying that one of the reasons that rule was with-
drawn was to try to provide that method of notification and con-
sultation between the community and the tribe to create some level
of consensus on how that land was to be utilized. That is very con-
troversial in the Indian community, it is also controversial in the
non-Indian community, and it will be a subject of considerable dis-
cussion as those rules are promulgated. But it is right on point of
the issue that you are raising.

Mr. Ost. Do you have any idea on the schedule when that re-
vised proposal will appear in the Federal Register?
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Mr. McCALEB. We had it scheduled before now, but we are in-
volved in an extensive consultation schedule on the proposed reor-
ganization of the trust asset management activities in the Bureau
of Indian Affairs that has kept me on the road every week for the
last 7 weeks. So it will probably be sometime later on this spring.
I am sorry to be indefinite, but we do not have a specific date.

Mr. OsE. All right. Hold on a minute. As you might have noticed,
a number of Members from across the country have very specific
interests here on this issue of tribal recognition. Given the time,
what I would like to do is I want to go ahead and complete the
hearing. But we have a lot of questions that did not get asked. So
we are going to leave the record open for a period of time, 10 days.
We are going to send you some questions subsequent to that time
period, we hope you would answer in a timely fashion, and they
might be technical, they might be very specific in terms of individ-
ual Members’ districts, but we would appreciate your cooperation.
We look forward to your responses.

I do want to say I have learned an enormous amount. Normally,
these things are somewhat dreary or dull. But I have learned an
incredible amount today, and I appreciate you guys taking the time
to come down and visit with us. This falls under the jurisdiction
of this committee and we will be revisiting it. So, again, I thank
you for testifying. I look forward to working with you in the future.

Mr. McCALEB. Thank you, Mr. Chairman.

Mr. OsE. This hearing is adjourned.

[Whereupon, at 12:20 p.m., the subcommittee was adjourned, to
reconvene at the call of the Chair.]

[The prepared statement of Hon. John J. Duncan and additional
information submitted for the hearing record follow:]
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Hon. John J. Duncan, Jr.
Opening Statement
2/7/02
Mr. Chairman,

I want to thank you for holding this very
important hearing on a process that has
become far too bureaucratic for its own
good.

This issue of federal recognition of
Indian tribes, and particularly the timeliness

and consistency of the administrative

process is a very important one.



78

As we all know, this Nation was, at one
time, all Indian country. And while there
are no tribes in my State of Tennessée which
are recognized by the Department of the
Interior as having a government-to-
government relationship with the federal
government, the issue of federal recognition
is one with which Tennessee has some

experience.
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In 1985, one petitioner from Tennessee,
called the Red Clay Inter-tribal Indian Band,
was denied acknowledgment by the Interior
Department.

Currently, another group, the Cherokees
of Lawrence County, TN, has submitted
some documentation to the Branch of
Acknowledgment and Research as evidence
that they should be recognized as an Indian

tribe.
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The acknowledgment process appears to
be possibly one of the most time-consuming
decision-making processes of the federal
government. I have often said that the least
efficient, least economical way to do
something is to let the federal government
do it. This is an issue that needs addressed.

Some petitioners, I understand, have
submitted volumes and volumes of
documentation to the BAR, only to have to
wait for years or even decades for staff to

become available to review this evidence.
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During this time, elders of the tribe,
who carry the history and customs and other
live evidence of a tribal community, may
pass away, and that valuable information is
lost.

Given this length of time, some
petitioners have asked Congress to consider
legislation to clarify or recognize their tribal

status.
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I don’t know about other members, but 1
am not convinced that [ have the skills to
evaluate the kinds of genealogiéal,
historical, political and anthropological
documentation that form the basis of vast
material submitted as part of the
acknowledgment process.

Since there is an administrative process
in place in the Department, I believe
Congress should assist in making that
process effective — providing it with staff

and resources so that the Assistant Secretary
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for Indian Affairs can carry out this
responsibility delegated by the Secretary of
the Interior.

Mr. Chairman, thank you again for
holding this very important hearing. I look

forward to the testimony to be given today.
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Introduction

This investigation was initiated at the request of Secretary Gale Norton and
Congressman Frank R. Wolf of Virginia who were concerned about a series of Bostorn
Globe articles that covered allegations of misconduct by senior officials of the Bureau of
Indian Affairs (BIA) during the final few months of the Clinton Administration.
Specifically, the allegations involved irregularities in the tribal recognition process and
concerns related to Indian gaming. The initial investigation was conducted between
April 2001 and November 2001, in Washington, DC, Hammond, LA, and Albany, NY
during which over fifty personal interviews were conducted. Several additional follow-
up interviews took place during early January 2002.

At the outset, in a meeting between the Office of Inspector General (OIG) and
Congressman Wolf’s staff, five issues were identified for investigation:

1. Issme: Review the six tribal recognition decisions made by Clinton Administration
BIA appointees that were contrary to the recommendations made by the career staff
of the Branch of Acknowledgment and Research (BAR).

> Finding in Brief: Using a consultant with questionable credentials to bolster
their position, BIA officials Kevin Gover, Michael Anderson and Loretta Tuell
were determined to recognize the six tribes that BAR had concluded did not meet
the regulatory criteria. Gover issued four decisions contrary to BAR’s
recommendation. Anderson attempted to issue two decisions, which were also
contrary to BAR’s recommendation. In one instance, however, Anderson failed
to sign the decision document prior to leaving office on January 19, 2001. With
the knowledge of Deputy Commissioner M. Sharon Blackwell and other career
Department of the Interior (the Department or DOI) employees, Anderson signed
the decision document on January 22, 2001, subsequent to his leaving office, and
therefore, without authority to do so. The Department of Justice declined
prosecution against Anderson and Blackwell.

2. Issue: Review the legal provisions that allow former BIA employees to represent
Federally recognized tribes immediately upon departure from the government, and
determine the nature of certain contacts by former DOI/BIA employees with current
DOI/BIA employees.

» Finding in Brief: Generally, former officers and employees of the United States
employed by Indian tribes may represent the tribes in any matter pending before
any government entity, as authorized by 25 U.S.C. § 450i (j). However, Hilda
Manuel, former Deputy Commissioner for BIA, contacted employees within the
Department on a matter that would not fall under 25 U.S.C. § 450i (j). In that
instance, the Department of Justice declined prosecution against Manuel.

3. Issue: Determine the effect of former Acting Assistant Secretary for Indian Affairs
Michael Anderson’s January 19, 2001 ruling approving an ordinance for “electronic
pull-tab machine” gaming for the Seminole and Miccosukee Tribes.



86

This report contains exempt information that is being withheld pursuant to exemptions (b)(6)
and (b)(7)(C) of the Freedom of Information Act, 5 U.S.C. § 552.

Finding in Brief: As Acting Assistant Secretary, Anderson affirmed the decision
of the National Indian Gaming Commission (NIGC) that the proposed “electronic
puli-tab machine” gaming activities of the Seminole tribes were Class 1l and gave
his approval to engage in these activities. Nonetheless, Anderson’s decision was
rescinded to allow the present Solicitor and Assistant Secretary the opportunity to
re-evaluate the decision.

. Issue: Assess the oversight role of the NIGC and review the management contract
between the Mohegan Tribe and Trading Cove Associates (TCA) to determine
whether it exceeded the 30% cap established by Congress.

>

Finding in Brief: The Indian Gaming Regulatory Act (IGRA) conveys to the
NIGC the authority to oversee and regulate contracts between Indian tribes and
management companies. The IGRA does not, however, convey authority to the
NIGC to regulate agreements between tribes and “consultants.” Most tribes elect
consulting agreements, and as such, are not subject to oversight by NIGC. Of the
332 gaming operations nationwide, 301 operate without management contracts
and thus, do not fall under the regulatory and enforcement authority of the NIGC.
The management contract between the Mohegan Tribe and Trading Cove
Associates exceeded the 30% cap and was controversial within NIGC.

. Issue: Determine the effect of former Deputy Assistant Secretary for Indian Affairs
Michael Anderson’s October 6, 2000 letter concerning the Constitutional Government
of the St. Regis Mohawk Tribe.

> Finding in Brief: The letter from former Acting Assistant Secretary Michael

Anderson merely affirmed the results of a Federal District Court ruling which
effectively terminated recognition of the Constitutional Government of the St.
Regis Mohawk Tribe. The letter, however, appears to have been issued without
going through the official clearance process.
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Summary of Findings
1. Tribal Recognition Decisions

Six tribal recognition decisions were the subject of investigation:

Eastern Pequot Petition
Paucatuck Eastern Pequot Petition
Little Shell Petition

Chinook Petition

Duwamish Petition

Nipmuc 69A Petition

The tribal recognition process is a regulatory process by which Indian groups
petition for Federal recognition as a tribe. BIA is responsible for reviewing such
petitions and making a determination on these petitions for recognition. Federal
recognition of a tribe conveys financial benefits and significant rights as a sovereign
entity, including Federal assistance programs, exemptions from state and local
jurisdictions, and the ability to establish casino gambling operations.

The Branch of Acknowledgement and Research (BAR) is the technical staff
responsible for review of recognition petitions. BAR had recommended that each of
these petitions be denied. BAR makes its determination using the mandatory criteria set
forth in 25 C.F.R. §§ 83.7 (a)-(g) Mandatory Criteria for Federal Acknowledgement.

BAR consists of a Chief and seven researchers. The Chief of BAR reports to the
Director of Tribal Services, who reports to the Deputy Commissioner for Indian Affairs.
The Deputy Commissioner for Indian Affairs is a career position that reports directly to
the Assistant Secretary for Indian Affairs. The BAR staff researches the petitioning
group’s genealogy, history and culture in a time-consuming process throughout which the
BAR staff and petitioning group exchange information. The process was intended to take
approximately two years. In practice, however, the process takes far longer, due to
limited staff in BAR, lack of procedures to address increased workload, and lack of clear
interpretative gnidance pertaining to the mandatory criteria. See General Accounting
Office (GAO) Report #GAO-02-49, Indian Issues: Improvements Needed in Tribal
Recognition Process, November 2001.

At the conclusion of the review process, the BAR staff makes a recommendation
to the Assistant Secretary for Indian Affairs. If the petitioner fails to meet any one of the
seven regulatory criteria, BAR will issue a recommendation against acknowledgment.
Prior to April 2000, only one determination had ever been issued by an Assistant
Secretary that was contrary to the recommendation of BAR.
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Between April 2000 and January 2001, however, BAR’s recommendations
against recognition for the six petitions at issue were reversed. Former Assistant
Secretary Kevin Gover, who served as Assistant Secretary for the Bureau of Indian
Affairs from January 1997 until January 3, 2001, reversed BAR’s determination for the
Eastern Pequot, the Paucatuck Eastern Pequot, the Little Shell, and the Chinook petitions,
and issued decisions acknowledging these four tribes. Former acting Assistant Secretary
Michael Anderson, who assumed his acting position on January 3, 2001, when Gover
resigned, reversed BAR’s determinations for the Duwamish and the Nipmuc.

The relationship between Gover and the BAR staff was strained from the
beginning. Shortly after being appointed, Gover held a meeting with the BAR staff in
which he stated, “acknowledgement decisions are political.” BAR staff considered this to
be an indication of how this Assistant Secretary would rule on their findings. BAR and
the Solicitor who advises them were convinced that Gover did not like the regulatory
process set forth in 25 C.F.R. Part 83 and, as a result, would base his acknowledgement
decisions on his personal interpretation of the regulations.

When Gover did issue his decisions regarding the Eastern Pequot, the Paucatuck
Eastern Pequot, Little Shell, and Chinook contrary to the recommendations of BAR, the
BAR staff issued memoranda of non-concurrence for each of the four decisions. BAR
had never before documented its disagreement with an Assistant Secretary.

The relationship between BAR and Anderson was even more troubled. The BAR
staff collectively described the last seventeen days of the Clinton Administration as pure
hell. BAR believed that Anderson and Acting Deputy Assistant Secretary Loretta Tuell
viewed them as adversaries rather than subject matter experts. Tuell had pressured BAR
for a positive outcome on the Nipmuc 69A and Duwamish proposed findings. BAR staff
reported that Deputy Commissioner for Indian Affairs, M. Sharon Blackwell, had told
them not to put their concerns on paper.

Unlike Gover who rewrote his own tribal recognition decisions, Anderson and
Tuell directed BAR staff to incorporate edits that contradicted their own recommendation
into their own findings. On January 18,2001, BAR staff were told that the Nipmuc 69A
and Duwamish decisions would have to be rewritten. Although they had started on the
Duwamish rewrite, BAR staff did not receive edits and directions from Anderson and
Tuell until 4:00 pm on January 19, 2001, after Anderson and Tuell returned from a party
at Main Interior Building (MIB). The BAR staff stayed until 8:00 pm the evening of the
19" to complete the rewrite.

The troubled atmosphere was apparent to other BIA personnel as well. Then-
Acting Deputy Assistant Secretary James McDivitt stated that on the morning of
January 19,2001, he spoke to a “very upset” BAR Chief who came to him seeking
direction, since the BAR had not yet received the Nipmuc 69A edits. McDivitt stated
that he knew little about the BAR process, but when he saw how upset the BAR Chief
was, he advised the Chief not to do anything illegal. McDivitt was so concerned about
the actions of Anderson and Tuell that he advised Deputy Commissioner Blackwell not to
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return to MIB when he saw her leaving to attend a social function. McDivitt stated that
he knew the actions taken by Anderson and Tuell on tribal acknowledgement would be
subject to review by the incoming Administration and it was better not to witness any
questionable actions by the Acting Assistant Secretary and his staff.

Deputy Commissioner Blackwell described her role throughout this process as
somewhat of an intermediary, conveying the directives of Anderson and Tuell to the
BAR staff, while attempting to protect BAR employees from any escalation. Blackwell
stated that Tuell frequently said, “I’m counselor to the Assistant Secretary and the
Assistant Secretary wants this done.” Blackwell would then communicate the
information to BAR, explaining, “This is where they want to go. They are intent on this.”

Blackwell was specifically asked about the comment the BAR Chief attributed to
her directing him not to put his concerns on paper. Blackwell initially denied making the
comment, saying that it had become somewhat of an accepted practice for BAR to
document its concerns on final determinations that were not in accordance with their
initial findings. In a subsequent interview, Blackwell advised that she had given
additional thought to the question and recalled a conversation with the BAR Chief.
Blackwell stated that when the BAR Chief suggested documenting BAR’s concerns, she
said, “That will probably bring the house down.” Blackwell said that she advised the
BAR Chief to keep all his original drafts.

Blackwell acknowledged that on January 19, 2001, they were “trying to get [these
decisions] out the door” prior to the change in Administration. BAR staff remained at
work well into the evening, attempting to complete the requested changes. Blackwell
stated that she also felt compelled to remain late for several reasons including the
potential for conflict between BAR and Tuell. Blackwell stated that she considered
physical confrontations a realistic possibility, expecting someone to “get slapped.”
Blackwell also expressed concern that if she had not been present, BAR staff could
potentially end up with reprimands or disciplinary actions submitted to their personnel
files. She said that any of these actions would have been unwarranted.

BAR staff eventually left the building around 8:00 pm after Tuell advised them
that she would complete the changes. Tuell requested that Blackwell review the final
determination in preparation for submission to the Federal Register. According to
Blackwell, the final product was lacking some obvious analysis and in her opinion, would
not pass judicial scrutiny.

On Monday January 22, 2001, the first working day of the Bush Administration,
the BAR staff discovered that the Summary Under the Criteria, and two of the three
Federal Register Notices for the Duwamish Tribe had not been signed by Anderson. Al
of the documents for Nipmuc 69A had been signed by Anderson and date stamped
January 19, 2001. All of the documents for the Duwamish had not. The BAR Chief went

to Deputy Commissioner Blackwell’s office and spoke to
I : . the need to bave Anderson sign the

documents. The BAR Chief did not speak directly to Blackwell at that time about the
unsigned documents.
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Once it was brought to - attention, however, . contacted Anderson and
told him that the documents had not been signed. Anderson agreed to drive to the Main
Interior Building, where |JJJll 1¢ft the building with the documents and presented them
to Anderson. He signed them while sitting in his car outside of the building.
returned to the office and date-stamped the documents January 19, 2001. The documents
were then returned to BAR.

Deputy Commissioner Blackwell was interviewed three times during the course
of this inquiry. Initially, Blackwell stated that she had no knowledge of when the
documents were signed.

In a second interview, requested by Blackwell, she recalled that the BAR Chief
had advised her of the unsigned documents. Blackwell remembered telling the BAR
Chief that Anderson had clearly intended to sign the documents and therefore, he would
have to come over and sign them. Blackwell said that there was some discussion of how
to date the documents and that she thought they should be dated when they were intended
to have been signed. Blackwell said she was not actually involved in getting the
documents signed, but that she was troubled by the fact that the documents were taken
out of the building. Blackwell explained that she thought it would have been proper for
Anderson to come to MIB, sign the documents, date them according to when they should
have been signed and then make a note explaining the circumstances under which they
were signed. Blackwell stated that since the “Assistant Secretary” (Anderson) had given
clear instruction to issue the decision on the Nipmuc petition, she was acting on those
instructions.

During a third interview, also requested by Blackwell, she said she had been
reviewing the file involving the Nipmuc recognition petition and was troubled that there
was no documentation concerning the manner in which the Federal Register Notices had
been signed by Michael Anderson on January 22, 2001. Blackwell said that she now
recalled analyzing the situation on January 22, 2001, when it was brought to her attention
by the BAR Chief. In her analysis, Blackwell concluded that this was a “runc pro tunc”
condition (or “signing now for then™) and that the documents could still be signed
because it was clearly Anderson’s intent that they should have been signed. When the
BAR Chief inquired of Blackwell how they could get the file to Anderson, Blackwell
replied that “Anderson needed to come in and sign the documents.” Blackwell said that
she did not direct the BAR Chief to get the documents signed, but agreed that it was clear
that she had authorized it. Blackwell reiterated her concern that the documents had been
taken out of the building to be signed.

On June 26, 2001, Michael Anderson was interviewed by the OIG at his law
office, Monteau, Peebles and Crowell, L.L.P. Anderson stated that he was familiar with
the series of critical Boston Globe newspaper articles related to tribal recognition, Indian
gaming and partisan politics. He believed they did not accurately portray his actions
while he was at BIA. Anderson stated that he was initially a proponent of BAR but came
to dislike them as his dealings with them increased. Anderson considered the BAR staff
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as merely "adequate civil servants constituting a mix of good and bad personnel.”
Anderson stated, “BAR would write books about tribal acknowledgement rather than
produce just the meat of the regulations.” He defined BAR’s role as “an information
gathering body that has overstepped its authority and needs to be put back in check.”
Anderson said that BAR was intrusive, too involved in the decision-making process, and
showed little respect for the policy makers (he and Gover). He described the Solicitor’s
Office as intrusive. Anderson stated that he and Gover had both lost faith in the
Solicitor’s Office. Anderson readily admitted to returning to MIB and signing the
Summary Under the Criteria for the Duwamish Tribe on January 22, 2001, although he
stated that he did not backdate it to January 19, 2001, nor did he advise *
to do so.

Former Assistant Secretary Gover was interviewed on October 11, 2001, at his
law office at Steptoe & Johnson, in Washington, DC. He stated that he was very
unhappy with two specific aspects of the BAR staff. He believed they took far too long
to arrive at their conclusions and rather than making timely decisions, BAR’s objective
was academic excellence. He was convinced BAR’s goal was to write decisions that
could be defended in an academic environment rather than arriving at conclusions based
upon evidence.

Gover never questioned the accuracy of BAR’s findings, although he did question
the necessity of the volume of information they produced. Gover maintains that the
standard needed to grant an Indian group tribal status should be “the preponderance of
evidence.” Admittedly, he had problems with 25 C.F.R. §§ 83.7 (a)-(g) Mandatory
Criteria for Federal Acknowledgement. Gover thought he could never secure sufficient
backing to have the regulations amended. He chose instead to interpret these regulations
with a more relaxed and accommodating standard than BAR. The two factors that Gover
chose to interpret himself were 25 C.F.R. §§ 83.7 (b) and (c). These two factors deal
specifically with an Indian group existing as a “distinct community” and “maintaining
political influence or authority over its membership as an autonomous entity” from
historical times to the present. Gover said, “From 1870 to 1930, the government did all
they could to disrupt and disturb the American Indian.” He said that because being an
Indian during this time was not popular, most chose to keep a very low profile, making
25 C.F.R. §§ 83.7 (b) and (c) extremely hard to corroborate.

Gover’s interpretation of 25 C.F.R. §§ 83.7 (b) and (c) appears to be the major
area of disagreement between BAR and himself. Gover said, “Tribal recognition was not
intended to be adversarial, but became so.” Once it became adversarial, it was apparent to
Gover that BAR and the Solicitor's Office (SOL) aligned themselves against his final
decisions. Like Anderson, Gover had problems with the Solicitor’s Office. Gover
accused the SOL of attempting to usurp his decision-making authority.

Gover said that he had authorized the retention of a “recognition consultant” to
review technical reports prepared by BAR and to ensure that BAR’s findings were
consistent with Title 25 C.F.R. Part 83. Loretta Tuell selected the consultant. Ms. Tuell
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was the Director of the Office of American Indian Trust and worked closely with Gover
and Anderson. The consultant traveled to Washington, DC from his home in Louisiana,
doing the majority of his work from a hotel room in Arlington, Virginia.

The BAR and Solicitor’s staff were troubled by the retention of the consultant.
Although the consultant’s position was never fully explained to BAR or SOL, they
viewed him as a “hired gun” who was retained to offer legal advice and to assist the
Assistant Secretary in rewriting his decisions that were contrary to BAR’s
recommendations. Review of the consultant’s role determined that he did not provide
legal counsel but he did critique BAR’s findings for Gover & Anderson.

The BAR staff stated that they had little to no interaction with the consultant.
They were never told what the consultant’s responsibilities were. By his own admission,
the consultant stated that he had very little interaction with the BAR staff or the Assistant
Secretary. The consultant stated that he attended few meetings on tribal recognition and,
instead, received his instructions from Loretta Tuell. The consultant provided Gover with
two written proposals in October 2000 in support of a favorable determination of
acknowledgement for the Duwamish and Chinook Tribes. Gover stated that he used the
consultant’s research as an “authoritarian basis from an expert on Indian law so that he
would have a qualified opinion to oppose BAR’s recommendations on petitions for
Federal recognition.”

An inspection of BIA personnel records revealed that the consultant was hired
initially as a “Tribal Recognition Consultant.” Although his appointment changed from a
consultant to a contractor, his assignment remained the same. When the consultant/
contractor was interviewed, he stated that he “possesses an expertise in Indian law and he
is thoroughly and uniquely qualified with the criteria set forth in 25 C.F.R. §§ 83.7 and
83.8.” He supported his self-proclaimed expertise by saying that he successfully
represented the Tunica-Biloxi Tribe of Louisiana when they petitioned BAR for Federal
recognition in 1981.

The consultant worked for DOI from July 31 to September 30, 2000 as a
“consultant;” he worked from November 20, 2000 to January 20, 2001 as a “contractor.”
The terms of his contract provided for payment of $387 per day plus per diem, not to
exceed $22,500. On or about November 20, 2000, he was also awarded $8,500 for his
“exemplary performance as a consultant.”

Loretta Tuell declined a request for an interview related to this investigation.

The conduct of Michael Anderson and M. Sharon Blackwell concerning the
signing of the Acknowledgment package on the Duwamish petition on January 22, 2001,
was presented to the Department of Justice for prosecution under 18 U.S.C. § 912 (False
Impersonation of an Officer or Employee of the United States and Conspiracy to Falsely
Impersonate an Officer or Employee of the United States, respectively). The Department
of Justice declined prosecution against Anderson and Blackwell. Because Blackwell is
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still an employee of the Department, the matter against Blackwell was declined for
prosecution in lieu of administrative action.

2. Contact with Bureau of Indian Affairs by former employees

18 U.S.C. § 207 sets forth the statutory restrictions on the conduct of former
officers, employees, and elected officials of the Executive Branch. Depending upon the
type of matter involved and the role of the former employee, the restrictions extend from
one year to permanent. In every instance, however, the prohibited conduct involves the
same criminal intent, by which the former employee “knowingly makes, with the intent
to influence, any communication to or appearance before any officer or employee of any
department [or] agency...in connection with a particular matter...”

A number of contacts involving former Federal (BIA or DOI) employees with
BIA staff were at issue:

The first involved a draft of a proposed letter that was prepared by and faxed from
the law firm of Steptoe & Johnson to Deputy Assistant Secretary for Indian Affairs
Michael Anderson on May 22, 2000. The draft letter was to New York State Governor
George Pataki from Assistant Secretary Gover. The letter outlined a plan to substitute the
Cayuga Nation of Indians for the St. Regis Mohawks as partners with the Catskill
Development Corporation. The letter was drafted approximately thirty-eight days after
the St. Regis Mohawks had entered into an agreement with Park Place Entertainment
Corporation, thus negating their contract with Catskill Development Corporation to build
a casino at Monticello Raceway in Monticello, New York. Steptoe & Johnson
represented the Cayuga Nation of Indians, and the attorney from whom the letter came
was a former Department of the Interior official.

The second contact at issue was the telephonic contact made by former Acting
Assistant Secretary Michael Anderson to a DOI Office of Indian Gaming Management
(OIGM) Director on March 22, 2001, in which Anderson provided a “heads up” that he
would be requesting a future meeting to discuss Mohawk gaming matters. The OIGM
Director recalled that the phone call lasted less than one minute. He could not recall
whether or not Anderson identified who he represented.

While these incidents of contact might otherwise be in violation of 18 U.S.C. §
207, the provisions of 25 U.S.C. § 450i(j) -- Retention of federal employee coverage,
rights and benefits by employees of tribal organizations -~ authorize a former officer or
employee of a Federal agency to represent an Indian tribe, notwithstanding any
provisions of 18 U.S.C.§ 207 to the contrary (emphasis added).

The third incident of contact occurred between Hilda Manuel and BAR
employees. Manuel had been the Deputy Commissioner for Indian Affairs at BIA until
April 2000, when she went to work for Steptoe & Johnson. On August 4, 2000, Manuel
contacted a cultural anthropologist at BAR requesting copies of the acknowledgment
petition for the Mashpee Wampanoag Indians. When Manuel first called, she did not
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identify herself. The cultural anthropologist thought, by the tone of the conversation, that
she was dealing with a BIA superior. The anthropologist said that Manuel demanded an
immediate response and made it clear that any delay would not be accepted. Manuel later
identified herself as “Hilda” and then asked, “Do you know who 1 am?”

Finally, on September 28, 2000, Manuel and another Steptoe & Johnson attorney,
the former DOI official, met with Assistant Secretary Gover to propose a “pilot project”
to outsource the review and analysis of material submitted by petitioning groups to
support their claims for Federal acknowledgement. A contractor would replace BAR and
would be selected and compensated by the petitioning group. Manuel made it clear that
she wanted the Mashpee Wampanoag Indians to be the first pilot project group. The
proposal was the subject of subsequent meetings, without Manuel being present, but was
never implemented.

The Mashpee Wampanoag Indians are not a Federally acknowledged tribe and
therefore, representation of these Indians does not fall under the exceptions of 25 U.S.C.
§ 450i(j). Therefore, this last matter was presented to the United States Attorney’s
Office, District of Columbia, for prosecution under 18 U.S.C. § 207. Prosecution was
declined.

3. Anderson’s ruling on video slot machines in Florida

On January 19, 2001, Acting Assistant Secretary for Indian Affairs Michael
Anderson issued a letter to James Billie, former Chairman of the Seminole Indian Tribe
and to Billy Cypress, Chairman of the Miccosukee Tribe (both tribes are located in
Florida). Anderson’s letters addressed the issue of Indian gaming in the State of Florida
and affirmed the National Indian Gaming Commission Chairman’s approval of the
ordinance for “electronic pull-tab machines” in the Seminole casinos.

Three classes of gaming are defined in 25 U.S.C. § 2703 and 25 C.F.R. Part 502.
Class I gaming is not regulated by the NIGC. Class Il gaming requires the approval of
the Chairman. Class III gaming must be approved by the Chairman, be permitted by the
State in which it is located, and be conducted in conformance with a Tribal-State
compact.

As Acting Assistant Secretary, Anderson confirmed the finding of the NIGC
Chairman that “electronic pull-tab machines” were Class II gaming devices, permissible
in the State of Florida, when he signed off on the ruling that had been prepared by career
employees in the Office of Indian Gaming Management. Because Class Il gaming
requires only the approval of the Chairman, Anderson’s decision served as authorization
for the Seminole and Miccosukee Tribes to engage in “electronic pull-tab machines”
gaming.

The Florida State Attorney General vehemently disagreed with this decision,
claiming that “electronic pull-tab machines” are more similar to slot machines and should
fall under Class Il gaming restrictions. The State of Florida prohibits Class III gaming.
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On June 29, 2001, however, Deputy Assistant Secretary for Indian Affairs
McDivitt, issued letters to the Seminole and Miccosukee Tribes of Florida withdrawing
the Anderson decision of January 19, 2001. The McDivitt letters were issued to allow the
Solicitor and Assistant Secretary an opportunity to “evaluate the important issues” in
dispute as a result of Anderson’s January 19, 2001 letters.

4. Management Contract Review by NIGC

Management Contracts vs. Consulting Agreements

In 1988 the Indian Gaming Regulatory Act established the National Indian
Gaming Commission to regulate gaming activities on Indian lands for the purpose of
shielding Indian tribes from organized crime and other corrupting influences, to ensure
that Indian tribes are the primary beneficiaries of gaming revenue, and to assure that
gaming is conducted fairly and honestly by both operators and players. Among other
responsibilities, the NIGC is responsible for reviewing and approving management
contracts between the Indian tribes and management companies to ensure that the
statutory provisions of the IGRA are met.

The NIGC identified two ways in which an Indian tribe may enter into a business
arrangement with a management company. The first is a “management contract” that
calls for the contracting company to be responsible for the “operations and management”
of a gaming activity. Management contracts are subject to review and approval by the
NIGC Chairman pursuant to 25 U.S.C. § 2710 (d)(9) and 2711. The NIGC reviews the
management company as well as the terms of the contract to ensure, among other things,
that the fee does not exceed the 30% statutory cap, without justification. The Chairman of
the NIGC has the authority to raise this cap to 40% if the financial projections and capital
investments allow him to do so. The NIGC takes approximately two years to complete
this process and authorize a management contract.

According to NIGC, the second way a tribe might enter into an agreement with a
management company is by way of a “consulting agreement.” In a consulting agreement,
the tribe retains the responsibility for day-to-day operations, and the management
company provides agreed-upon services. By its own interpretation, NIGC has
determined that consulting agreements do not fall within its jurisdiction for approval.
Consulting agreements are free from NIGC oversight, and thus are preferred by the tribes
because they allow casinos to become operational without the two-year wait required by
the management contract.

The NIGC stated that, as of June 2001, there were 332 Indian gaming operations
in the United States which vary in size from local firehouse style bingo operations to
full-scale Las Vegas-quality casinos. Of the 332 gaming operations, only 31 are
operating under management contracts approved by NIGC since its creation in 1993.
(Although the NIGC was established by statute in 1988, it did not become operational
until its regulations were published in 1993.) The remainder operate with consulting
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agreements or without outside entities, and thus, do not fall under the regulatory and
enforcement provisions of the NIGC.

1f the NIGC determines that a partnership between a tribe and management
company is based upon a consulting agreement, NIGC relinquishes oversight to the
Office of Indian Gaming Management. If the agreement exceeds seven years, the OIGM
will review it only mn order to determine whether or not it is in the best interest of the
tribe. If the agreement is for less than seven years, OIGM does not review it at all.

Consulting agreements require neither background checks on the business
partners nor compliance with the National Environmental Policy Act (NEPA). These
agreements have proven to be more lucrative, allowing the business partners to be
compensated at a rate greater than 40% and, at the same time, freeing them from NIGC
oversight.

Management Contract with Fees Exceeding 30% Statutory Cap

The contract between the Mohegan Tribe of Indians of Connecticut and Trading
Cove Associates had been highlighted in one of the Boston Globe articles. This
September 1995 contract contained terms that called for 40% of net revenues to be paid
to TCA over seven years. The terms of the contract had been approved by then-
Chairman of NIGC, Harold Monteau.

Two NIGC Commissioners believed that the terms of this contract, which had
been negotiated by the Chairman, were not in compliance with the Indian Gaming
Regulatory Act. The two Commissioners felt so strongly about this issue that they
documented their objections in a memorandum dated September 28, 1995, in which they
alleged that “the Chairman made a premature determination on the terms of the
agreement contrary to staff concerns and many of the contract terms were negotiated
privately... without participation by staff or fellow Commissioners and therefore we
believe that this management agreement should not be approved.” In spite of the two
Commissioner’s objections, Monteau approved the contract on September 29, 1995.

In February 1998 the Mohegan Tribal Gaming Authority, representing the
Mohegan Tribe of Indians of Connecticut, and TCA entered into a Relinquishment
Agreement that terminated the prior Management Contract, as well as an existing Hotel
Management Agreement. The Relinquishment Agreement provided that the Mohegan
Tribal Gaming Authority would assume management of their casino and TCA would
receive 5 % of gross revenues over fifteen years for termination of its rights under the
previous agreements and for an expansion project TCA would develop under a separate
Development Agreement. For this Development Agreement the Mohegan Tribal Gaming
Authority agreed to pay TCA a $14 million fee. Both the Relinquishment and
Development Services Agreements were submitted to NIGC for a determination.

On March 20, 1998, the NIGC Contract Division determined that both of these

Agreements required NIGC approval. They considered the Relinquishment Agreement
to be an amendment to the Management Contract with changes to the financial

12
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compensation and term of contract to be awarded to TCA. Based on the Tribe’s financial
statements for the first fiscal year, when NIGC calculated the amount to be paid to TCA
under the Relinquishment Agreement, it was found that it clearly exceeded the 40% cap.
As a result, the Contract Division determined that the terms of the amended the
Management Contract did not comply with IGRA and NIGC regulations.

Contrary to the Contract Division’s determination, the NIGC Deputy General
Counsel ruled on May 15, 1998 that the Relinquishment Agreement effectively
eliminates all management controls by the contractor, and therefore, does not require
approval by NIGC. Agreeing with the Contract Division on one issue, however, the
Deputy General Counsel concluded that the “amount of money to be paid to TCA was
egregious.”

5. Anderson’s letter en St. Regis Mohawk Tribal Ceurt Authority

Since 1820, the St. Regis Mohawks had been governed by a three chief system of
government. Elections were held in June 1995 and a new Constitutional Government
was elected by the narrow margin of 50.9%. The Mohawk's Tribal Constitution requires
amajority (S1%) of the vote. A year later, the three chiefs attempted to have the newly
elected Constitutional Government abolished. For several years, BIA continued to
recognize the ruling Constitutional Government in spite of the protests from the three
chiefs. The Constitutional Government remained the recognized governing body of the
St. Regis Mohawks until September 1999 when U.S. District Court Judge Kotelly ruled
that 50.9% did not meet the required 51% majority as set forth in the Tribal Constitution.
The U.S. Government did not appeal the District Court's decision.

After the elections in 1995, while the St. Regis Mohawks sought to establish a
solid representative government, they also negotiated to bring casino gaming to
Monticello Raceway in the Catskill Region of New York. In July 1996, the
Constitutional Government signed a contract with the Catskill Development Corporation
(Catskill) to build a casino at Monticello Race Track. Catskill, aware that the Mohawks
were re-establishing their government, entered into a Memorandum of Understanding
with both tribal government factions in order to validate the existing contract.

Subsequent to the District Court’s decision, the three chiefs regained control of
the tribal government. A BIA field representative issued a letter on February 4, 2000,
recognizing the three chief system of government. In April of 2000, the three chiefs
government entered into a new casino development arrangement with Park Place
Entertainment (Park Place), negating the existing contract with Catskill. Shortly after
agreeing to partner with Park Place, the Mohawk leadership grew suspicious of what they
believed were unnecessary delays. Park Place owns casinos in Atlantic City, New Jersey,
and the tribal leaders suspected they were delaying their casino project in order to
continue the profitability of their other operations. A $12 billion suit was filed by the
Mohawks against Park Place charging fraudulent intent on the part of Park Place to
develop a casino. The U.S. District Court returned it to the Tribal Court to be decided.
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In March 2001, a $1.8 billion award was handed down to the plaintiffs. Park Place
Entertainment appealed the award.

Following a September 2000 visit to the St. Regis Mohawk Akwesasne
Reservation, Michael Anderson issued another letter recognizing the Chiefs elected under
the Tribe’s traditional government. Anderson went on to say: “Since you have
determined the “constitutional faction” and its court system are without any legitimate
authority, the Bureau of Indian Affairs shall disregard any issuance by that “court” of any
summons, appearance notices, suits, etc.” Although the letter was printed on official
letterhead, and signed by Michael Anderson, a “surname” copy of the letter could not be
found. The surname copy indicates who reviewed the letter prior to its issuance and
confirms that the letter was issued using appropriate procedures.

This letter garmered the interest of the attorneys representing Park Place who have
used it as a comerstone in defense of their appeal. The basis for their appeal is that if
BIA does not recognize the judicial system approving the $1.8 billion award, then it is
invalid. The lawsuit has been transferred to the Second Circuit Court of Appeals.

Conclusion

1. While the circumstances surrounding the six tribal recognition petitions were
highly unusual, each of the recognition decisions has been reconsidered by the
current Administration before continuing with the regulatory decision-making
process. The Department of Justice declined prosecution against Anderson and
Blackwell. Because Blackwell is still an employee of the Department,
administrative action should be considered against her and _ for
their respective roles in this matter.

2. While the statute clearly allows former BIA employees to represent Federally
recognized tribes immediately upon departure from government, the Department
should provide departing BIA employees with a standard briefing that clearly
explains the exemption of 25 U.S.C. § 450i (j) and the departing employee’s
obligation to notify the Department of any personal and substantial involvement
in any matter they might participate in post-employment.

3. Because Michael Anderson’s decision conceming “electronic pull-tab machine”
gaming activities of the Seminole tribes was rescinded to allow the present
Administration the time to re-evaluate the decision, the issue has effectively been
rendered moot.

4. The determination by the NIGC that it is without authority to review “consulting
agreements” between tribes and gaming operation consultants precludes effective
oversight by NIGC of the majority of Indian gaming operations. If the
Department wishes to enhance this oversight function, or if Congress wishes to
extend the oversight to all gaming operations, legislative action should be
considered.
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5. The letter from former Acting Assistant Secretary Michael Anderson affirmed the
results of a Federal District Court ruling that effectively terminated recognition of
the Constitutional Government of the St. Regis Mohawk Tribe. The legal
significance of the letter will likely be determined in Federal court.

23 T

Thic.cd £ i 7 ixete Do ot rel 2eElaet
+HH, PEFSORGE PFIVECY IHFOY B O-ROEFEIease-lo- e P



100

Statement by U.S. Representative James H. Maloney (CT-5)
House Committee on Government Reform
Energy Policy, Natural Resources and Regulatory Affairs Subcommittee
Hearing on “Tribal Recognition: Problems with the Bureau of Indian Affairs'
Regulations?”
February 7, 2002

Mr. Chairman,

I applaud you for holding a hearing regarding the Federal recognition process of
Native-American groups nationwide. This is an important issue that requires the
attention of Congress and the U.S. Department of Interior, under which falls the
Bureau of Indian Affairs (BIA).

The Federal recognition process of Native-American groups is very complex. It is
also severely flawed. It was made even more problematic because of enacted
procedural changes within the BIA in 2000.

We must reform this process, and I have worked in Congress toward that end. Late
last year, I joined as the lead Democratic co-sponsor of legislation (HR-3548)
offered by my Connecticut colleague, Representative Simmons. Our legislation is
made urgent by actions of the BIA.

On February 11, 2000, the BIA formally announced changes in the Internal
Processing of Federal Acknowledgment Petitions. Since these February changes
purportedly only related to internal processing, they did not need to go through the

. federal notice and comment requirement for regulatory changes. If, as the bureau
intended, these internal processing changes expedited consideration of recognition
petitions, then certain tribal petitions may receive a decision on recognition sooner
rather than otherwise. But since, as a result of theses changes, the BIA will not be
undertaking full independent research, those decisions may well also be made on a
less than complete record. It is critical that the BIA continue to review petitions
and the material provided it in a thorough and professional manner. To do
otherwise would have very serious consequences on all petitions and the public
impacted by them, including those pending in Connecticut.

Statements by BIA officials in 2000 reiterated that the bureau understood that the
petition process of acknowledgment needed to be reformed. During testimony to
the Senate Committee on Indian Affairs on May 24 of that year, the then Assistant
Secretary of Interior for Indian Affairs, stated “We are committed to working with
the Committee to improve the acknowledgment process.”  Indeed, the
acknowledgment process should be strengthened; it should not be weakened as the
BIA has done by its actions of February 11%, 2000.

As Connecticut Attorney General Blumenthal correctly stated in 2000, “Tribal
recognition impacts profoundly on Indian tribes and on states, local communities
and private citizens.” He also said, “Federal recognition is also often accompanied
by land claims brought against innocent property owners, creating understandable



101

anxiety in the affected communities.” I strongly concurred with the Attorney
General's concerns, and I communicated my views to the then Secretary of the
Interior accordingly.

Since coming to office over a year ago, the Bush Administration has made no
changes to date to the BIA Federal recognition process of Native American groups.
1t is my understanding that the Assistant Secretary of the Interior for Indian Affairs
has taken a cautious approach about this recognition process regarding any
potential structural and/or funding changes to the BIA. I also understand that the
Assistant Secretary is taking a hard look at the BIA’s functions, and will act
according to any of his findings. In the meantime, the February 2000 changes in
the Internal Processing of Federal Acknowledgment Petitions regrettably, and
dangerously, remain in effect.

Steps need to be taken immediately to reform the Federal recognition process. I
commend to your attention three specific recommendations of mine for such
reform.

1. The appointment of a national commission, made up of individuals and groups
affected by recognition decisions, to study the acknowledgment process and
“devise a blueprint for reform.” I have sought the support of the appropriate
Congressional leaders on a non-partisan basis for such a commission.

2. Until such time as the BIA process is reformed, I urge all members of Congress
to vigorously oppose any attempt by any party to circumvent the BIA by passing
special-act legislation in the Congress. Until the Congress is certain that the BIA
has in place a fair, judicious, and trusted recognition system, the Congress should
not seek to take any other action in connection with recognition.

3. Until such time as the BIA process is fully reformed, the BIA should revoke its
actions of February 11™, 2000, and return to its historic procedures which, although
extremely time consuming and complex, did not raise the danger of imprudent or
overly hasty actions presented by the February 11 changes.

Representative Simmons and 1 believe that our legislation (HR-3548) properly
addresses the BIA recognition process. I will continue to work in Congress so that
this legislation becomes law this year. Allow me to discuss the key components of
the legislation as it pertains to the BIA process. The legislation does the following:

1. Requires the BIA to notify states whenever a Native-American group within
those states files for Federal recognition. The state must in turn ensure that a notice
is provided to towns adjacent to that Native-American group.

2. Requires the BIA to accept and consider any testimony, including from
surrounding towns, that bears on whether or not BIA will recognize a Native-
American group.
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3. Requires that the BIA find affimmatively that all recognition criteria are met in
order to confer Federal recognition. Any decision conferring recognition must be
accompanied by a written set of findings as to how all criteria have been satisfied.

4. Doubles, from $900,000 to $1.8 million, the resources available to BIA’s Branch
of Acknowledgment and Research (BAR) Division to upgrade its recognition
process of Native-American groups.

5. Provides $8 million in grants to local governments to assist in participating in
decisions related to certain Native-American groups. These grants could be applied
retroactively to any local government that has spent money on decisions related to
certain Native-American groups. The legislation also provides for a grant program
of $10 million to be made available to federally impacted towns for relevant
infrastructure, public safety and social service needs directly related to Native-
American activities.

6. Institutes a “cooling off period™ of one year, in which any high-level BIA official
could not appear before their former agency.

In concluding, allow me to reiterate that [ am committed to a reformed BIA process
that fully and properly protects the interests of all concerned, Native-Americans as
well as the residents and property owners of my Congressional District whose
interests and concerns are always foremost in everything 1 do.
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TESTIMONY OF

NICHOLAS H. MULLANE, II

FIRST SELECTMAN, TOWN OF NORTH STONINGTON
BEFORE THE
SUBCOMMITTEE ON ENERGY POLICY,
NATURAL RESOURCES AND
REGULATORY AFFAIRS

HOUSE COMMITTEE ON GOVERNMENT REFORM

FEBRUARY 7, 2002

Mr. Chairman and Members of the Subcommittee, I am pleased to submit this
testimony on H.R. 3548, a bill to reform the Federal Indian recognition process. As
the First Selectman of North Stonington, a small town in Connecticut with a
population of less than 5000, I have experienced first-hand the problems ! presented
by Federal Indian policy for local governments and commiunities. Although these
problems arise under various issues, including trust land acquisition, Indian gaming,
unbridled tribal sovereignty, and special privileges afforded Indians not accorded to

other citizens, this testimony addresses only the tribal acknowledgment process.

Reforms of the federal acknowledgment process > must oceur if its decisions
are to be accorded the credibility and respect required for tribal and community
interests to proceed without conflict. The legislation that is being reviewed today is a
good start, and I want to commend Congressman Rob Simmons for introducing it. |

ask for your Committee's support in forwarding this bill for Congressional approval.

[#washingtonmullanetestimony] 2/6/02
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Federal Indian recognition, in foo many cases, has become merely a front for
wealthy financial backers * motivated by the desire fo build massive casino resorts or
undertake other development in a way that would not be possible under State and local
law. My Town is dealing with precisely this problem. Both of the petitioning groups
in North Stonington -- the Eastern Pequots and the Paucatuck Eastern Pequots -- have
backers who are interested in resort gaming. One of the backers is Donald Trump®.
They have invested millions, if not tens of millions, of dollars in the effort to get these
groups acknowledged so casinos can be opened, and they will stop at nothing to
succeed. Tmust also comment about gambling’s growing political influence and the

need for campaign reform.”

The State of Connecticut has become fair game for Indian casinos, and the
recognition process has become the vehicle to advance this goal. For example, three
other tribal groups with big financial backers have their eyes on Connecticut and are
under active acknowledgment review. As many as ten other groups are in line. While
it is unfortunate that the acknowledgment process and the understandable desire of
these groups to achieve acknowledgment for personal and cultural reasons has been
distorted by the pursuit of gaming wealth, the reality remains that tribal recognition
now, in many cases, equates with casino development. Thus, the stakes are raised for

every one.

North Stonington has first-hand experience with the problems that result. In
1983, the Mashantucket Pequot Tribe achieved recognition through an Act of
Congress without detailed review of the merits of its claim. This law, combined with
the 1988 Indian Gaming Regulatory Act, ultimately produced the largest casino in the
wotld. Having experienced the adverse casino impacts and understanding the
questionable legitimacy of the Mashantucket Pequot Tribe under the acknowledgment

criteria, our Town wanted to assure ourselves that the recognition requests on behalf

[/washingtonmulianetestimony} ~Z 246102
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of the Eastern Pequot and Paucatuck Eastern Pequot groups would comply with all the

Federal requirements.

The Towns of North Stonington, Ledyard, and Preston therefore obtained
interested party status in the BIA acknowledgment process. We have participated in
good faith to ensure that the Federal requirements are adhered to. This role has cost
our small rural Town $405,930, a small fraction of the millions of doilars invested by

the backers of these groups but a Jarge sum for a small local government.

We discovered that achieving interested party status was only the tip of the
iceberg. One of our biggest problems in participating was simply getting the
documents. Our Freedom of Information Act requests to BIA for the information
necessary to comment on the petitions were not answered for 2 % years. ® Only
through the filing of a federal lawsuit were we able to obtain the basic information
from BIA. The lawsuit also included violations of the Administration Procedure Act,
failure of BIA to provide the technical assistance guaranteed under the
acknowledgment regulations, and claims regarding the procedural fairness of BIA's
veview. The Towns, joined by the State, prevailed in this litigation with respect to the
release of documents and technical assistance. The other claims remain pending.
Thus, it was necessary for us to spend even more money just to get the Federal
government to meet its clear duties. I trust you will agree with me that citizens and
local governments should not have to pay money and go to court simply to participate

in a federal process.

During the review of the Pequot petitions, the BIA experts recommended
negative proposed findings on both groups. One of the reasons for the negative
finding was that no determination could be made regarding the groups' existence as

tribes for the critical period of 1972 through the present. Under past BIA decisions;

{Awashingtormultanetestimony} -3 206402
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this deficiency alone should have resulted in negative findings. In spite of this lack of
evidence, the negative findings were simply overruled 7 by the then BIA Assistant
Secretary Kevin Gover. This was part of a pattern under the last Administration of
reversing BIA staff to approve tribal acknowledgment petitions. Moreover, with no
notice to us, or opportunity to respond, BIA arbitrarily set a cut-off date for evidence
that excluded 60% of the documents we submitted from even being considered for the
critical proposed finding. These types of calculated actions have left it virtually
impossible for the Towns to be constructively involved in these petitions, and they

have caused great concern and distrust over the faimess and objectivity of the process.

Throughout the acknowledgment review, we have continually found that
politically-motivated judgment was being injected into fact-based decisions, past
precedents were being disregarded, and rules were being instituted and retroactively
applied, all without the Towns and State being properly notified and without proper
opportunity for comment. A perfect example is the so-called "directive” issued by
Mr. Gover on February 11, 2000, that fundamentally changed the rules of the
acknowledgment process, including the rights of interested parties. BIA never even

solicited public input on this important rule; Mr. Gover simply issued it as an edict.

Thus, rather than our Town's involvement being embraced by the federal
Government, we were ignored and rebuffed. The petitioning groups attacked us and
our researchers. We were called anti-Indian, racists, and accused of committing
genocide, by the petitioning groups. I was publicly accused of "Naziism" 8 just
becanse our Town was playing its legally-defined role as an interested party. At
various times throughout the proceeding, the tribal groups withheld documents from
us or encouraged BIA to do so. Obviously, part of this strategy was that the
petitioners just wanted to make it more expensive to participate, to intimidate us, and

to drive the Towns out of the process. They took this approach, even though our only

[Awashingtonmulianeiestimony] - 2/5/02
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purpose for being involved was to ensure a fair and objective review, and to
understand how a final decision was to be made. Obviously, however, the strategy of
exclusion had the opposite effect — it only hardened our resolve to participate. The
Paucatuck Eastern Pequots even tried to get Federal Recognition through an act of

Congress attaching recognition to a Federal Spending Bill.?

An additional problem was the principle advanced in the Pequot proposed
findings that would have devastating effects in Connecticut. At the behest of Mr.
Gover, the petitioners were allowed to fill huge gaps in evidence of tribal community
and political authority, prerequisites for acknowledgment, by relying on the fact that
Connecticut had set aside land for the historic Pequots and provided welfare services.
These acts by the State, Mr. Gover instructed BIA to rule, were sufficient to
compensate for the lack of evidence on community and political authority. By this
artifice, Mr. Gover transformed negative findings into positive, with no basis in fact or
law. Clearly, the past actions by Connecticut toward the later residents of the Pequot
reservation did nothing to prove the existence of internal tribal community or political
authority. It simply demonstrated actions by the State in the form of a welfare
function. If this principle is not rejected by BIA now, it will give an unfair advantage
not only to the Pequot petitioners but possibly to other Connecticut petitioner groups

as well.

With this background in mind, I strongly support HR. 3548. This bill is an
important step in the right direction. It would provide Towns with needed financial
assistance to offset the unfair advantage bestowed upon petitioners by gaming and the
Tribe’s wealthy financial backers. It also recognizes the fundamental reality that local
governments have a stake in tribal acknowledgment. As a result, it confirms their role
in the process and helps to "level the playing field.” Tt makes important changes to the

acknowledgment process to ensure that Jocal governments have a better opportunity to

Twashingtonmullanetestimony] -5- 206102
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participate. It also seeks to address the budgetary problems that make it so difficult
for BIA to doits job. Tribal acknowledgment can norlonger be the province of only
tribal petitioners and BIA. Entire communities and states are affected, and the process

needs to be reformed to reflect this reality.

With these thoughts in mind, 1 have two recommendations to strengthen the
hill.

First, it should eliminate the unfair advantage petitioners have under BIA
regulations of getting the "last word" in the comment process. All parties should be
required to file comments at the same time. Petitioners are necessarily result-oriented
and submit only evidence that helps their case. There is an unfair advaniage under the

BIA regulations that allows them the last word, and this must be eliminated.

Second, the definition of "acknowledged tribe" needs to be revised. The
current definition only deals with tribes that are "eligible for services." This is too
simplistic for a decision which conveys much much more than simply "eligibility.” A
second test is needed as well that requires the tribe to be recognized as a distinct
political entity with powers of self-government, This would be similar to the

definition in IGRA.

In conclusion, sweeping reforms as [ have previously testified on % are called
for in the acknowledgment process. We will submit for the record of this hearing
detailed additional testimony on these needed reforms, as well as further commentary
on the Eastern Pequot and Paucatuck Eastern Pequot petitions. In the meantime, this
important bill should be moved forward to enactment. Thank you for considering this

testimony.

Pwashingtonmullanetestimony] -6- 2/6/02
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PERKINS COIE wLp

607 FouRTEENTH STREET. N.W. - Wasmington, D.C. 20005-2011
TeLEPHONE: 202 628-6000 - FacsimiLe: 202 434-1690

May 5,2000

The Honorable Bruce Babbitt
Secretary of the Interior
Department of the [nterior

1849 C Street, N-W., Room 6151
Washington, D.C. 20240

Re: . Eastern Pequot/Paucatuck Eastern Pequot Tribal
Acknowledgment Petitions

Dear Mr. Secretary:

[ am writing on behalf of the Towns of Ledyard, North Stonington, and Preston,
Connecticut. [ am addressing you in connection with the above-referenced tribal
acknowledgment petitions because recent actions of the Bureau of Indian Affairs (BLA) on
those petitions raise significant issues of policy and law which suggest that the integrity of
the acknowledgement process itself is being compromised. The irregularities and inequities
being allowed or perpetuated by BIA on these petitions are viewed with especially strong
concern by the Towns. as a result of recent questions raised about the manner in which the
Mashantucket Pequot Tribe achieved recognition from Congress in 1983. These deficiencies
portray an acknowledgement process which, at the very time it is under high expectations
and intense public scrutiny because of the relationship between the recognition of tribes and
Indian gaming, is lacking credibility, integrity and objectivity.

The subject petitions, in other words, are only the current manifestation of this
situation. Should you allow them to go forward under the circumstances outlined here, there
is little question but that a badly flawed acknowledgement process which is evolving in the
wrong direction will be institutionalized.

In considering the pending Pequot petitions, BIA has engaged in a number of
procedural shortcuts that adversely affect interested parties like the Towns, and that are not
authorized by the Administrative Procedure Act (APA) and other laws. In addition to
procedural iregularities, it appears that the substantive standards for tribal acknowledgment
are being relaxed in a fashion that demonstrably favors petitioners and disadvantages

interested parties.

Procedurally, BIA has withheld from interested parties the documents necessary for
meaningful participation by those parties in the process. This has been done by ignoring the
agency's FOIA obligations and the general need to provide information sufficient to elicit
meaningful comment. In addition, by adhering to arbirary and unfair deadlines, BIA has

£7907L-0001 DAUN3ATS &34t
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The Honorable Bruce Babbitt
May 5, 2000
Page 2

prevented interested parties from being able to participate fully in the petition review. Asa
consequence, the proposed findings do not fully assess several of the criteria required to be
addressed by BIA regulations. In some cases, BIA even admits to'this shortcoming.
Moreover, these changes in procedure were not accamplished through notice and comment
rulemaking, as required by the APA.

Apart from the procedural shortcuts that undermine the thoroughness and accuracy of
the acknowledgment review, the proposed findings on the Pequot petitions are based on
changes to the substantive standards for acknowledgment set forth in 25 C.F.R. Part 83. For
example, the proposed findings appear to give unprecedented, if not determinative, weight to
the existence of a State reservation, even if the State's recognition was little more than social
assistance. The findings allow petitioners to satisfy the requirement of descent from the
historical tribe even though they are unable to establish that their ancestors were in fact
Pequots. In addition, the proposed findings allow the petitioners to show their connection to
the historical tribe even though their ancestors were not demonstrated to have maintained
tribal relations. All of these are serious departures from previous BIA acknowledgment
decisions. Were such substantive changes put out for comment under the APA, they no
doubt would have elicited extensive observations that such relaxed and easily satisfied
standards run the risk of acknowledging tribes that cannot show evidence of tribal continuity.

Mr. Secretary, procedures that favor speed over accuracy and thoroughness,
procedures that stack the deck in favor of petitioners while sacrificing the rights and
participation of interested parties, and agency practices that inhibit the full and fair
investigation of the facts all undermine the integrity of the BIA acknowledgment process and
erode the public confidence in its fairness and objectivity. Indeed, as described in the
enclosed issue paper, the Towns question the legal authority of BIA even to pass judgment
on acknowledgment petitions. Shortened procedures, coupled with changes in substantive
criteria that abandon the requirement to demonstrate genuine tribal descent, disserve the
interests of all parties, Indian and non-Indian, who are affected by acknowledgment

decisions.

One must presume that the goal of acknowledgment procedures is to assure that
qualified descendents of historical tribes, and no one but qualified descendents of historical
tribes, obtain the benefits of our country's Indian policies. The BIA acknowledgment process
should enjoy a reputation of objectivity and integrity, dedication to a strong documentary
record and an open process. Although surely I wish to protect the interests of the Towns, I
am compelled to raise these issues with you at this juncture because [ am persuaded that the
very integrity of the acknowledgment process is imperiled if the procedural and substantive
problems described in the enclosed issue paper are not checked by your intervention.

1230740001, DA003E75.654} 5500
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The Honorable Bruce Babbirt
May 5, 2000
Page 3

{ ask that you review the attached analysis, and that you give the issues raised your
immediate attention. In the event these issues cannot be corrected within the Department,
you should know that the Towns have authorized us to take steps to challenge BIA's actions.

Guy R. Martin
cc: M. Frances Ayer, Esq.

The Honorable Richard Blumenthat
Mrs. Agnes E. Cunha

The Honorable Christopher Dodd
The Honorable Samuel Gejdenson
The Honorable John D. Leshy

The Honorable Joseph Lieberman
Patricia A. Marks, Esq.

Mr. Kenneth Reels

The Honorable John G. Rowland
Mrs. Mary Sebastian - -

GRM/mms

Enclosure
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ISSUE PAPER
DEFICIENCIES IN THE REVIEW
OF THE EASTERN PEQUOT
AND PAUCATUCK EASTERN PEQUOT
ACKNOWLEDGMENT PETITIONS
This paper addresses the serious deficiencies inherent in the review conducted by the
Bureau of Indian Affairs (BIA) of the acknowledgment petitions filed by the Eastern Pequot
and Paucatuck Eastern Pequot groups. It discusses BIA’s review of those petitions in the
context of the direction the acknowledgment process appears to be heading. The paper
provides background on the petitions, and describes deficiencies in all of the following areas:
failure to release docurnents; unlawful preclusion of evidence from the record supporting the
proposed findings; improper promulgation of new acknowledgment procedures; failure to
publish valid proposed findings; improper and inappropriate substantive chaﬁges to
acknowledgment criteria; and improper participation by the Assistant Secretary. In addition,

the paper raises questions regarding the authority of BIA to acknowledge Indian tribes. The

actions necessary to correct these deficiencies are s=t forth at the end of this paper.

L BACKGROUND

Al Che Pequot Petitions
BIA has issued proposed findings to acknowledge the Eastern Pequot and Paucatmck

Eastern Pequot petitioning groups as Indian tribes under federal law. The proposed findings

are now undergoing public review pursuant to 25 C.F.R. § 83.10().

If these groups ultimately are recognized along the lines suggested in the proposed
findings, several troubling precedents would be established. Two new Pequot Tribes would

be acknowledged even though the ancestral lines through which they claim descent cannot be
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shown to be of Pequot Heritage. Two new Pequot Tribes would be acknowledged even
though the ancestors through which descent is claimed did not maintain continuous tribal
relations with the historical Pequot Tribe. ‘And, two new Pequot Tribes would be
acknowledged even though the purported tribal entities — the Eastern Pequot and the
Paucatuck Eastern Pequot — did not even exist at the time of "first contact" with non-Indians

(in this case, European colonists in the mid-1600s), as required by 25 C.F.R. § 83.7(b).

By overlooking these and other serious deficiencies with the petitions, the practical
result of BIA's proposed findings would be to acknowledge the third and fourth federal Indian
Tribes within a 20-square mile area of southeastern Connecticut. All four of these Tribes
trace their origin to the same historical Pequot Tribe. Yet, each Tribe and petitioning group
wants its own identity, its own reservation, its own sovereign authority, and its own casino
resort. In addition, at least three more Connecticut groups apparently claiming descent from
the original Pequot Tribe have filed acknowledgment notices with BIA, a potential total of

seven tribal entities from a common histerical base, and in a remarkably small area.

The prospect of having several additional federally-acknowledged Tribes in this
region, particularly under these irregular circumstances, is of great concemn to the Towns.
Already, the Towns are dealing with the consgquerices of being the host communities for the

Mashantucket Pequot Tribe. The legitimacy of this Tribe has itself been called into question

by a recently published book entitled Without Reservation: The Making of America’s Most

Powerful Indian Tribe and Foxwoods, the World's Largest Casino. One of the consequences

of the Mashantucket Pequot recognition has been the Towns' eight-year legal battle with the

Department of the Interior to prevent the Tribe from unlawfully expanding its trust lands
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beyond the boundaries of its reservation. As a result of this experience, and the continuing
problems the Towns confront due to the Tribe's development activities and attempts to expand
its land base at the expense of local government powers, the Towns are concerned about the
possibility that two more tribes might be acknowledged through a flawed procedure and based
on the most questionable and uncertain of factual grounds. They also are concerned that BIA
is in the process of so seriously relaxing the acknowledgment standards that still other
petitioners would be recognized without céuse in a process lacking objectivity. Such an
action by the federal government creates thg prospect for land claims litigation, loss of tax
base, jurisdictional conflicts, diminution of Statekand local government control over land use -
and other regulatory matters, adverse environmental, social, and economic impacts associated
with casino development, and other sources of conflict and controversy. The serious
problems the Towns have encountered as a result of the recognition of the Mashantucket
Pequot Tribe, and the continued deterioration and subjectivity of the process since then, have

caused them to view all acknowledgemerit petitions with caution and skepticism.

The point of raising these concems is fiot that requests for acknowledgment should not
be considered. Instead, as a matter of federal policy, acknowledgment decisions should be
made through fair and balanced procedures, under clearly defined and Congressionally

mandated standards, and without the appearance of bias or favoritism.

B. Role of the Towns In the Petition Process

Based upon these concems, the Towns reluctantly concluded it was necessary to
participate in a review of these recognition petitions. Thus, for two years the Towns have

participated in good faith as interested parties in the acknowledgment process. They have
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done so not in oppositibn to the petitioners' claim to Indian heritage. Rather, they are acting
out of concern that BIA is proceeding well beyond its legal authority without full and

objective consideration of the facts and without respect for the interests of third parties.

As interested parties, the Towns have made a considerable investment in retaining
experts on tribal acknowledgment to review the petitions and provide evidence that would be
of assistance to BIA in the review process. The Towns have undertaken this analysis in an
objective and impartial manner for the purpose of providing an independent assessment of
whether the petitioners satisfy BIA's acknowledgment criteria in 25 C.F.R. Part 83. The
Towns have taken this step even though they do not concede that BIA has legal authority to

acknowledge Indian tribes under federal law.

Throughout the pfocess of gathering and analyzing this information, the Towns have
maintained an open mind as to whether the petitioners should be accorded federal
acknowledgment. They have QOne so despite unfair and mean-spirited attacks by both

petitioners, who have attempted to stifle'the Towns' participation as interested parties.

To date, the Towns have not taken a formal position on whether the petitioners satisfy
the acknowledgment criteria. This is becausée the Towns wish to review all of the relevant
evidence and complete their own independent analysis before deciding whether to take a
formal position. While the Towns' research to date suggests that neither petitioner qualifies
under the applicable acknowledgment standards, if applied fully and objectively, these three

local governments are reserving final judgment until all of the facts are before them.
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Since obtaining formal interested party status on July 14, 1998, the Towns have made
extensive and diligem efforts to assist in developing the record relative to these petitions.
They have retained four technical experts in disciplines relevant to tribal acknowledgment.
Through their work, the Towﬁs have submitted nine technical reports consisting of over 300
pages of analysis and thousands of pages of evidentiary documents. The Towns have
cafeﬁxl!y reviewed documents made availaﬁle by BIA. The Towus f;ave also conducted their
own research argd docurﬁent collection.’ In carrying out this mlé, fhe Towns have sperit over
$100,000 and invested countless hours. At every step of this effort, the Towns have made the
results of this research and their communications with BIA available to the petitioners, a
courtesy not returned by the Eastern Pequot or the Paucatuck Eastern Pequot groups. The
resulting studies and data have been snbmxtted for the record. We are aware of no other
acknowledgment procecdmg in which interested parties have made such a concerted and

diligent effort to assist in the fact-fmdiné Process.

. BIA'S IMPROPER ADMINISTRATION OF THE
ACKNOWLEDGMENT PROCESS

Unfortunately, the Towns' ability to take advantage of the apportunity provided under
the acknowledgment regulations to participate as interested parties has been frustrated and
undermined by numerous BIA actions. Thesé abuses of agency authority are so severe and
compeliing that they require Secretarial intervention at this time. ’I‘hesé deficiencies fall into

five categories, cach of which is discussed below.

A.  BIA’s Unlawful Failure to Release Documents

For the entire time the Towns have participated as interested parties, BIA has

re{:eatedly viclated its duty to make documents pertaining to the petitions available. For
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example, the Towns' and the State's request under the Freedom of Information Act ("FOIA")
for the materials submitted by the petitioners themselves ~ the essential starting point for a
review of the acknowledgment claims — has yet to be answered in its entirety, even though it

was filed more than two years ago. Although the request involves a large number, of

documents, that material is readily accessible to BIA, and the Towns are entitled as parties to
have it. There is no excuse for such unjustified violations of FOIA, the rights of the Towns as
interested parties, and fundamental principles of faimess and due process. We understand that
BIA is finally making many of these documents available, but that does. not change the fact
that the response will still be incomplete, and was delayed so seriously as to have

fundamentally compromised the Towns' right to participate.

Even simple requests for docuh'lents have not been responded to in a timely manner.
On February 16, 2000, for example, the Towns filed a FOIA request for only sixteen
documents. Each document was clearly listed with date and title or other identifying

_ information. Nearly three months later, that simple request had not been answered

The Towns have even encountered resistance from BIA when trying to review the
record of the petitions in BIA offices, a standard practice made available on a regular basis to
parties involved in the acknowledgment process. For example, our éfforts simply to schedule
an opportunity to review BIA records on these petitions initiated last October was at first
ignored, and then delayed, by BIA for months. We were not allowed access to the files until
February, even though we made at least 10 telephone calls, several of which were
unanswered, and sent three letters to arrange for this review. Similarly, many of the Towns’

letters to BIA asking for responses to important questions have gone unanswered.
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BIA's systemati¢ and repeated failures to respond to the Towns' inquiries and requests
for information are inexcusable and inexplicable on the merits. They appear to show a
conscious effort by BIA to compromise the ability of the Towns to participate in the petition
process — a right guaranteed to them "fully” by the BIA regulations. 59 Fed. Reg. 9280, 5283
{1994). As aresult, BIA has abdicated its responsibilities, not just under FOIA and the other
laws governing the fair and objective administration of agency responsibilities, but also under
the very process it has established to ensure a searching and objective review of claims to
tribal status. We appreciate the heavy workload BIA confronts on acknowledgment issues,

but the problems the Towns have encountered cannot be excused on that basis.

B. Arbitrary and Capricious Selection of Deadline for Evidence on the
Proposed Findings

BIA recently announced what appears to be a conscious decision to establisha

retroactive cut-off deadline for evidence to be considered for the praposed findings on the

petitions. For these petitions, BIA apparently decided in February of this vear to setsuch a

deadline as of April 5 of last year. The Towns were not notified of this deadline until March

2, 2000, when they received copies of letters to the petitioners. As a result, the Towns
invested considerable expense and effort in preparing evidence for BIA to considerin
connection with the proposed findings on thege petitions, only to be told after-the-fact that it

would not be considered for the crucial proposed findings.

We believe that this deadline was set after the Assistant Secretary for Indian Affairs
issued a mandate on new procedures that would be followed in connection with
acknowledgment petitions. The Assistant Secretary published a Federal Register notice of

those changes on February 11, 2000, with no opportunity for public comment. 635 Fed. Reg.



120

7052, That notice establishes a procedure whereby no additional evidence will be considered
after a petition comes under active consideration. [t appears that BIA, sometime after the

February 11 notice, established the April 5, 1999, cut-off date for evidence on these petitions.
As a result, the record on the proposed findings does not include the majority of the evidence

submitted by the Towns, much of which identifics serious deficiencies in the petitions.

The Towns have submitted three letters asking BIA to explain when it selected this
cut-off date and on what basis. We have called and asked the same questions. Consistent

with BIA's dismal record in responding to the Towns, these inquires have gone unanswered,

Even more troubling is the apparent basis upon which BIA selected the April 5, 1999,
cut-off date. That is the very date on which the Paucatuck Eastern Pequot petitioner
apparently submitted a purported critique of the only evidence filed by the Towns prior to that
date. Thus, it appears that sometime in February of this year BIA looked back over the
record, picked a date that suited its purpose to give the petitioners the last word on the
proposed finding, and arbitrarily and retroactively set the cut-off date on that basis.
Moreover, BIA made the back-dated decision even though the Towns had submitted 2
detatled rebuttal of the Paucatuck Eastern Pequot's response shortly after April 5, 1999, as

well as a substantial amount of additional evidence and analysis.

We trust you would agree that such an approach is neither fair play nor consistent with
BIA's duty, and the Towns' effort, to develop a comprehensive, sound, and objective record
inclusive of all the facts. Without question, BIA has failed to allow the Towns to participate

"fully" in the development of the proposed finding, as provided for in the acknowledgment

regulations.
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The Towns' concerns regarding the arbitrary and capricious selection of the cut-off
date and the failure of BIA to provide the refevant documents go to the heart of the validity
and fairness of the acknowledgment process. It is not enough to allow review of the
documents in BIA's offices. The evidence relative to these two petitions is highly technical in
nature and entails on the order of 20,000 pages. The detailed technical review by the Towns'
experts necessary to relate this information to the acknowledgment criteria requires hands-on

access to the documents. This cannot be completed effectively in BIA's offices.

It also is not sufficient to state that only proposed findings have been issued and that
ali of the Towns' evidence will be considered before a final decision. Certainly, in the public
perception, a proposed finding carries significant weight. It puts parties concerned about the
validity of the claims in the difficult position of having to prove BIA wrong. Ashasbeen
demonstrated in this case already, the issuance of the proposed findings establishes
expectations on the part of petitioners and their financial backers that acknowledgment will be
granted. Already, plans for new casinos are being drawn uyn in the region, even though BIA
has not even considered the critical evidence submitted by the Towns. Without question, the
correct and legally sustainable way to proceed is by issuing objective and comprehensive
proposed findings based on all the facts, not result-oriented determinations driven by artificial

deadlines, as appears to have been done here.

C. Failure to Publish a Valid Proposed Finding

As noted above, the Assistant Secretary for Indian Affairs unilaterally decreed
changes to the BIA acknowledgment regulations on February 11. Although his notice results

in changes in the existing acknowledgment procedures, the Assistant Secretary provided no
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opportunity for public comment. The avowed purpose of the changes was to expedite the
acknowledgment process. The price for doing so, in addition to violating the Administrative
Procedure Act ("APA") by failing to conduct a public review procedure, was to sacrifice

thoroughness and detail in the name of expedited proceedings.

The Assistant Secretary signaled his intent to sacrifice accuracy for speed in his
remarks published in the New Haven Register, where he is quoted as saying: The risk of
speeding up the acknowledgment process "is we grant recognition to a tribe that maybe
doesn't deserve it. And I would much rather take that risk than the risk that we do not grant

recognition to a tribe that deserves it." See Attachment 1.

Needless to say, the Towns object strongly to the bias in favor of petitioners reflected
in this statement. It is both bad policy, and inconsistent with the law, for such an approach to
serve as the basis for the acknowledgment process. Clearly, the proposed findings reflect the
problems inherent in this approach. Atnumerous points in the proposed findings, BIA admits
that a more caréful review was precluded by “time constraints" and "the new procedures” (i.e.,
the Assistant Secretary's February 11 notice). See, ¢.g., Eastern Pequot Proposed Finding, 79
para. 4, 133 para. 2, 135 para. 4, 141 para. 2, 154 para. 3; Paucatuck Eastemn Pequot Proposed
Finding, 79 para. 5, 80 para. 1, 92 para. 3, 127 para. 4, 129 para. 5, 134, para. 4, 135 para. 5,
139 para. 4, 142 para. 3. In the past, BIA would take the time necessary to ensure a
reasonably thorough review. Now, BIA is placing a priority on getting through the paperwork

at the expense of conducting careful and comprehensive analyses, and the Assistant Secretary

endorses the new approach.
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In the case of these petitions, however, the most sericus casualty of BIA's fast-track
approach is that the proposed findings are not substantively sufficient under its own
regulations. To achieve acknowledgment, the petitioners must prove that they satisfy all

seven criteria. Yet, in this proposed finding, BIA concedes that it has not even assessed fully

whether two of these criteria have been met. For example, criterion (b) of the regulations

requires BLA to make a finding that the petitioner "comprises a distinct community and has
existed as 2 community from historical times until the present." 25 C.F.R. § 83.7(b)
(emphasis added). Criterion (¢) requires a finding that the petitioner has "maintained political

influence or authority over its members as an autonomous entity from historical times until

the present.” Id. at § 83.7(c) (emphasis added).

Despite these clearly stated regulatory requirements, BIA admits in the proposed
findings that it has made "no specific finding for the period from 1973 to the present.” See,
¢.g., Eastern Pequot Proposed Finding, 62 paras 3, 7, 100 para. 5, 120 para. 3; Paucatuck
Eastern Proposed Finding, 63 para. 5. 7, 96 para. 5, 120 para. 3. BIA concedes that it has
been derelict under its own rules by failing to review evidence related to an entire generation
of the petitioners under two criteria. In past BIA decisions, failure of a petitioner to prove
continuity over a generation has resulted in negative findings. This is especially true when
those gaps occur in the twentieth century (see proposed findings for Gay Head Wampanoag,
Mohegan, and Miami of Indiana petitions). Here, BIA proposes positive findings without

even assessing information on this period for either petitioner.

Finally, under its "haste makes waste” approach, BIA has departed from past practice

by failing to make available the technical reports upon which the proposed finding is based, as
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well as the bibliography of documents relied upon. Again, this failure reflects an intent to
avoid full and open review of the record and the rationale for the decision underlying BIA's
actions. This failure violates 25 C.F.R. § 83.10(h), which requires that such information be
provided to interested parties. We understand that BIA is now making this information
available, but the Towns have already been denied the opportunity to review these documents

for about one-fourth of the available review period.

In summary, BIA violated the APA by changing its acknowledgment process through
the February 11 notice without public comment.! The changes wrought by that notice
permeate the proposed findings and appear to have played a significant role in the defects
inherent in them. The findings themselves are defective on their face and fail to mest the
requiremnents of the acknowledgment regulations. These numerous and serious legal defects

compel the withdrawal and republication of the February 11 notice and the proposed findings.

! BIA may seek to argue that this notice merely announces changes to internal procedure.
This is not the case. For example, the notice precludes any evidence after a petition goes under active
consideration. 65 Fed. Reg. 7052, 7053. However, the existing regulations expressly provide for
evidence to be submitted during the preparation of the proposed findings, including after the petition
goes on active consideration. (See, e.g., 25 C.F.R. §§ 83.10(a) (BIA may consider "any evidence
which may be submitted by interested parties"); 83.10(£)(2) (the petitioner "shall be notified of any
substantive comment on its petition received prier to the beginning of active consideration or during
the preparation of the proposed finding, and shall be provided an opportunity to respond to such
comments"). (Emphasis added). Under APA case law, this change to the existing regulations without
notice and comment violates the APA. See, e.g, Phillips Petroleum Co. v. Johnson, 22 F.3d 616 5"
Cir. 1994) (Minerals Management Service violated the APA in issuing a royalty-valuation procedure
without notice and comment; the APA exemption for changes to agency procedures "does not extend
to those procedural rules that depart from existing practice and have a substantial impact on those
regulated"), cert. denied, 514 U.S. 1092 (1995); Sequaia Orange Co. v. Yeutter, 973 F.2d 752 (9 Cir.
1992) (Secretary of Agriculture's action of changing procedure for approving amendments to
marketing orders governing the sale and delivery of agricultural products subject to the APA);
Batterton v. Marshall, 648 F.2d 694 (D.C. Cir. 1980) (Department of Labor violated APA by changing
its methods of determining unemployment rates for purposes of implementing jobs program); Ruffin
v, Kemp, No 90 C 2065, 1992 U.S. Dist. LEXIS 10320 (N.D. IIL. 1992) (Housing and Urban
Development procedures for state due process determinations required to undergo notice and

comumnent).
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D. Uniawful Changes in Substantive Standards for Acknowledgment

In addition to these procedural concerns, the proposed findings are based upon a
number of findamental changes in the manner in which BIA applies the acknowledgment

criteria in 25 C.F.R. Part 83. These dramatic changes in precedent include the following:

1) Giving unprecedented, if not determinative, weight under criteria (b) and (c) to the
mere fact of State recognition and the existence of a State reservation, even

through the State’s function was little mere than social assistance;

2} Allowing the petitioners to satisfy the requirement for descent from the historical

tribe in the absence of being able to establish that their ancestors were in fact
Pequots; and

3) Allowing the petitioners to show their connection to the historical tribe even

though their ancestors cannot be shown to have maintained tribal relations.

These are all important issues that go to the very heart of the acknowledgment proczss.
If established, these changes would fundamentally alter the acknowledgment criteria
themselves, and require rulemaking. In any event, such sweeping changes should not be

made in the course of a proceeding as significant and flawed as this one has been,

E. Improper Role of the Assistant Secretary

The proposed findings also may have been tainted by the personal involvement of the
Assistant Secretary. As described in the attached letter from the Towns to Mr. Gover, itis
readily apparent that these proposed findings, if finalized, will have a direct effect on the

acknowledgment petition of his former client, the Golden Hill Paugussett group. See
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Attachment 2. Mr. Gover has recused himself, however, only from the Golden Hill matter.
The Solicitor's Office has determined that he should not participate in petitions that present

issues which could affect the Golden Hill decision. Despite these constraints, and the

obvious interrelationship of the Pequot and Golden Hill matters,? the Assistant Secretary
presided over both Pequot petitions, producing new principles of tribal acknowledgment in
the proposed findings that would appear to redound to the benefit of his former clients. These
circumstances would appear to call for Mr. Gover’s recusal from the Pequot petitions, as well
as consideration of the need to withdraw the proposed findings for reconsideration subject to

ail of the evidence and review by an impartial decisionmaker.

[fI. LACK OF BIA AUTHORITY TO ACKNOWLEDGE TRIBES

Finally, we wish to note that in raising these issues the Towns do not concede that the
Executive Branch has legal authority to acknowledge Indian tribes under federal law. It
appears that Congress has never delegated such authority to the Executive Branch and that,

even if it has, no legally sufficient standards to guide such action hdve been articulated.

This letter is not the place to present our detailed analysis of this issue, but suffice it to
say that Congress has never delegated to the Executive Branch the very significant power to
acknowledge the existence of a govemment-to-government relationship between the United

States and a tribal petitioner. An explicit act of Congress would be necessary to do so, as the

2 As discussed in the attached letter, there are at least five issues in common among the three
petitions. They relate to the weight accorded to state recognition, the proof petitioners must show of
wmibal descent and continuity, the need to maintain tribal relstions, the applicability of the “one family”
rule, and the relevance accorded to obituaries in proving tribal descent.
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U.S. Supreme Court recently recognized on the related question of establishing Indian country

in Alaska v. Native Village of Venetie Tribal Govt, 522 U.S. 520, 531 n. 6 (1998).

Not only does such authority not appear to exist, Congress on several occasions over
the last 20 years has expressly declined to grant such a delegation. The Department of the
Interior's own officials have conceded this point. For example, in a 1976 legal opinion,
Deputy Soliciter David E. Lindgen concluded: "While the law is admittedly very unclear on

this subject, on balance we do not believe the Secretary today has the authority to recognize

Indian Tribes.” Recognition of Certain Tribes: Hearings on S. 23785 before Senate Select

Comr. on Indian Affairs, 95" Cong., 2d Sess. 64 (1978)(emphasis added). The opinion went

on to note that legislation specifically conferring such authority would be developed and that
tribes previously recognized administratively would retain that status "whether or not the
Department had the authority to recognize” because the Congress would have subsequently

ratified those actions "by appropriating monies for purposes of providing services to those

tribes.” Id.

Testifying before Congress on one such bill to delegate this authority to the Secretary,
the Deputy Assistant Secretary of the Interior for Indian Affairs, George Goodwin, admitted
in 1978 that no such express delegation had ever been granted. After an apparent reversal in
the Department's legal analysis of the issue, Mr. Goodwin asserted that such authority was
implicit in the Executive Branch's general responsibility for Indian affairs. He conceded,
however, that "there is no specific legislative authority on the subject.” See Recognition of

Certain Indian Tribes: Hearings on S, 2375 before Senate Select Comm. on Indian Affairs,

95™ Cong., 2d Sess. 15 (1978). See also Federal Recognition of Indian Tribes: Hearings on




128

H.R. 13773 and Similar Bills befors Subcomm, on Indian Affairs and Public Land of the

House Comm. on Interior and Insufar Affairs, 95" Cong., 2d Sess. 14 (1978).

A similar admission was made in 1982 by a representative of the then-unrecognized
Mashantucket Pequot Tribe. In testifying why Congress should recognize the Mashantucket
Pequot petitioner as a federal tribe and forego the factual analysis attendant upon such review
conducted by BIA, Suzan Harjo of the Native American Rights Fund stated: "I would like to

say a word about that and the Federal Acknowledgment Project, that recognition has been a

function and prerogative of Congress, not the executive branch.” Settlement of Indian Land

Claims in the States of Connecticut and Louisiana: Hearings before the House Comm. on

Interior and Insular Affairs, 97" Cong., 2d Sess. 46 (1982). Asshe fimther noted, Secretary of

the Interior Morton "felt that they [tribal petitioners] could not be recognized
administratively.” Id. No intervening legistation has been enacted since the Department's

1976 legal opinion or this testimony in 1978 and 1982 to provide such an express delegation.

We are aware that BIA has attemnpted to rely upon several broad sources of legal
autljxority to be the basis for this power (5 US.C. §301; 25 US.C. §§2,9; 43 US.C. § 1457).
The plain meaning of these provisions, however, supported by the intent of Congress apparent
int the relevant legislative histories, makes it ¢lear that acknowledgment authority was not
expressly covered by those provisions. The Supreme Court has emphasized that the text of a
statute that an agency asserts is a delegation of power must reasonably demonstrate "that the

grant of authority contemplateé the regnlations issued." Chrysler Corp. v. Brown, 441 U.S.

281, 308 (1979). Nothing in the provisions BIA relies upon confers authority for so sweeping

and significant a grant of power as claimed in the federal acknowledgment regulations.
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Nor can BIA rely upon section 103(3) of the Federally Recognized Indian Tribe List
Act of 1994 as a source of this power. Pub.L. No. 103-454, 108 Stat. 4791 (1994) (codified in
part at 25 US.C. §§ 4792 - 479a-1). An early version of this law that would have delegated
such power failed to pass. Rather than confer such power by delegation, Congress merely
included in the bill that was subsequently enacted a finding that tribes may be recognized by
Act of Congress, the courts, or by an administrative act under 25 C.F.R. Part 83, That finding
appears to have been added somewhat as an afterthought, and without apparent debate or
public input as to its meaning and potential consequences. In any event, such a mere

"finding" does not confer power upon BIA. [t is not an operative part of the statute, nor does

it enlarge or confer powers on the Executive Branch, See, .g., Association of Am. R.Rs v.

Caostle, 562 F.2d 1310, 1316 (D.C. Cir. 1977). BIA cannot rely upon this hortatory finding as

a source of delegated power.

Moreover, any such delegation would be unconstitutional in that no meaningful
standards have been articulated by Congress as to how this power should be exercised. .
Recently, the courts have expressed interest in revitalizing this long-standing principle and
applying it in the context of administrative actions of the Executive Branch. See American

Trucking Ass'ns v. EPA, 175 F.3d 1027 (D.C. Cir. 1999); South Dakota v, U.S. Dep't. of the

Interior, 69 F.3d 878 (8% Cir. 1995), vacated, South Dakota v. U.S. Dep't. of the Interior, 106

F.3d 247 (8% Cir. 1996)

No court has ever addressed directly both these issues in deciding whether the

Executive Branch has the authority to acknowledge tribes. The few cases to consider the
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validity of BIA's acknowledgment regulations have not done so in the context of a direct

challenge on these grounds.

There is no more persuasive example of problems created by this absence of a clear
delegation and meaningful standards than the proposed findings set forth for these two
petitions. They represent an example of BIA developing the rules as it goes along to
accommodate the circumstances of particular petitions. This approach cannot be
countenanced, and we ask. for your personal involvement to remedy these serious deficiencies

in BIA’s administration of the tribal acknowledgment program.

I[V. REQUEST FORSECRETARIAL ACTION

The deficiencies in the BLA procedures and proposed findings discussed in this letter
are serfous and undermine the integrity and legality of the acknowledgment process.

Fundamental questions of federal Indian policy are implicated.

Clearly, the Secretary possesses the power to intercede in the review of these petitions
to address these problems. To allow the review in these matters to continue on its current

course will only compound and magnify the existing defects. The Towns therefore call upon

you to take the following steps:
) Withdraw both proposed findings.

2) Consider the need for Assistant Secretary Gover to recuse himself from further

involvement and to appoint an impartial official to overses the processing of

the petitions.

k)| Direct BIA to refease to the Towns immaediately all requested documents.
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Provide the Towns a reasonable opportunity, and time and access to BIA
documents, to review those records and submit additional evidence and

analysis relative to the proposed findings.

Direct BIA to develop new proposed findings that are based upon all evidence

in the record.

Require BIA to address acknowledgment criteria (b) and (c¢) in their entirety in

the new proposed findings so that legally sufficient proposed findings will be

available for raview.

Require BIA to make its technical reports and biblography available at the

same time as republication of the proposed findings.

Withdraw the February 1 notice of changes to the acknowledgment process
and, if such changes are still considered appropriate, require republication

subject to notice and commient procedures in compliance with the APA,

Reconsider the legal basis for the Department to grant acknowledgment to
Indian Tribes and whether legally sufficient standards have been articulated by
Congress, pursuant to which sich authority could be exercised. Assuming the
conclusion that such authority either does not exist or requires clanfication,
place the processing of these petitions on hold pending the initiation of

comprehensive Congressional consideration of this issue and appropriate

action.
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Towns of
Ledyard North Stonington Preston

May §, 2000

The Honorable Kevin Gover
Assistant Secretary for Indian Affairs
Department of the Interior

1849 C Street, NW

MS-4140-MIB

Washington, DC 20240

Re: Request for Recusal - Eastern Pequot/Paucatuck Eastern
Pequot Petitions

Dear Mr. Gover:

On behalf of the Towns of Ledyard, North Stonington, and Preston,
Connecticut, we are writing to ask you to recuse yourself from participation in the
review of the above-referenced petitions.

It is a matter of record that you have recused yourself from the Golden Hill
Paugussett petition, based upon your prior legal representation of that group. See
Attachment 1. It also is a matter of record that you agreed during your confirmation
process to recuse yourself from particular matters involving specific parties that you
worked on personally and substantially at your former law firm. In addition, itisa
matter of record that the Solicitor's Office has determined that you ought not take part
in the review of other petitions that could directly influence the Golden Hill decision.
See Attachment 2. On that basis you agreed, for example, to not make a decision on
the Yuchi petition until after resolution of Golden Hill, due to the existence of 2

comymon issue.

It is clear from the proposed findings you have issued for the Pequot petitions
that the same principles and ethical constraints apply to your involvement in those
matters. All three petitions — Eastern Pequot, Paucatuck Eastern Pequot, Golden Hill
Paugussett -- arise in Connecticut and present several important issues in common. [n
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The Honorgble Kevin Gover V
May 5, 2000
Page 2

particular, the following positions taken by you in the two Pequot proposed findings
are relevant to, and could have a direct effect, on the Golden Hill decision in much the
same manner as was the issue of concern in the review of the Yuchi petition.

Iy The proposed findings for the Pequot petitions assign considerable and
unprecedented weight to recognition of petitioning groups under State {aw and the
existence of a State reservation. See, .., Eastern Pequot Proposed Finding, 63;
Paucaruck Eastern Pequot Proposed Finding, 64. This approach diverges from past
BIA precedent. For example, as stated on page 97 of the technical report of the 1996
Golden Hill Paugussett final deterrnination that has been withdrawn and reopeped:

The Federal government's regulations for Federal acknowledgment
consider state recognition under criterion 83.7(a), but do not treat it as
dispositive in Federal acknowledgment cases. The Federal government
has a responsibility to acknowledge Indian tribes with continuous
existence. Requirements for recognition of Indian tribes established by
individual states at any given time vary widely and are not binding upon
the Federal government.

Your proposed findings for the Pequot petitions depart from this precedent and
arguably stand for the proposition that the State's mere providing of land to the
petitioners and any actions it took in respect to the petitioning groups provide strong
evidence that the petitioners qualify for acknowledgment. See, e.g., Eastern Pequot
Proposed Finding, 64. This inflation of the evidentiary weight given to actions by the
- State occurs under the Pequot proposed findings, even though there is no evidence of
tribal representation or actual political influence or authority, and little or no evidence
of community on the part of the petitioners, over long periods of time. This inflation
also would occur despite the fact that the State's role with respect to the Pequot
groups was nothing more than a supervisory or welfare function for most, if not 2ll, of
the relevant period of time. Moreover, the State never treated either petitioner as
sovereign. This is an issue that has obvious poteatial bearing on the Goldea Hill
petition, where the State of Connecticut took similar action with respect to that

petitioning group.

2) The Pequot proposed findings seek to deemphasize, if not eliminate, the
need for maintenance of tribal relations between the petitioners' ancestors and the
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The Honorgbie Kevin Gover
May 3, 2000
Page 3

historical tribe. Such a principle, if validated, would allow these petitioners to
reconstitute their membership to avoid roublesome descent issues without the
necessity of proving historical tribal relations. As demonstrated in the Towns’
evidence (which BIA has for the most part not considered), there is little indication
that the petitioners' ancestors engaged in actual social, cultural, or political
interactions with the historical tribe. Your proposed findings appear to hold that
whether such actual relations occurred is not an important factor. Seg, ¢.g., Paucatuck
Eastern Pequot Proposed Finding, 137 (referring to potential for membership
expansion because neither petitioner is required to show maintenance of "tribal
relations”). This approach departs from past acknowledgment precedent, and it has
potential application in the Golden Hill matter. See, e.g., Golden Hill
Recounsideration on Final Determination, App II, n.1.

3) The proposed findings, if adopted as final, would allow for proof of
descent from an historical tribe merely because the petitioners’ ancestors were at some
point in time listed by State overseers as members of that tribe, even though their
genealogical descent from the Pequots cannot be proven. In previous
acknowledgment decisions, and in the regulations themselves, BIA has required
petitioners to prove actual descent from the historical tribe, and not the mere
association of their ancestors with that tribe at some point in time. The same issue is
central to the. Golden Hill matter.

4)  The Golden Hill decision addresses the important issue of whether a
tribe can descend from just one petitioner family and satisfy criterion (¢). That, too, is
an issue in the Pequot petitions, as most of the members of the Eastern Pequots may
derive exclusively from the Brushel family and most of the members of the Pancatuck
Eastern petition may derive exclusively from the Gardner family, neither of whom
had continuous tribal relations with the historical tribe. Even if more than one
ancestral family is involved, at best these petitioners rely upon no more than two or
three families, which presents essentially the same issue as in Golden Hill regarding
what level of proof is necessary to show that a tribe has survived over time. This
issue is common and central to all three matters.

S} The proposed findings would give weight to the identification of Calvin
Williams as a Pequot in his obituary. See, e.g., Eastern Pequot Proposed Finding, 78
n.96. Previously, obituaries have not been given weight for the purpose of

118074000 D ADRIETS. 1111
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The Honorgble Kevin Gover
May §, 2000
Page 4

determining tribal descent. The probative value assigned to obituaries is an important
issue in Golden Hill with respect to William Sherman. See Golden Hill Paugussett
Reconsideration of Final Determination (May 24, 1999).

These are all important issues that are shared by the Eastern Pequot, Paucatuck
Eastern Pequot, and Golden Hill Paugussett matters. We raise them here not to
present them for a review on the merits (which we will address in our response to the
proposed findings) nor to concede the Department's authority to acknowledge the
existence of Indian tribes under federal law (which we do not admit) but to illustrate
the clear relationship between the Pequot and Golden Hill petitions. A further
indication of the manner in which the Pequot findings serve as precedent for Golden
Hill is provided by recent statements of Quiet Hawk of the Paugussett petitioner, who
is attributed as stating that the issue of the relationship between his petitioner group
and the Schaghticoke petitioner is “much like what happened with the Eastern
Pequots and Pawtucket {sic] Eastern Pequots.” See Attachment 3.

We believe the circumstances preseated here warrant your recusal from both
Pequot matters. The standard for recusal is whether “the circumstances would cause a
reasonable person with knowledge of the relevant facts to question [one’s]
impartiality.”> 5§ C.F.R. § 2635.502. Thus, the appearance of comprormised
impartiality alone warrants recusal because that appedrance undermines public faith in
the faimess of the outcome. The standards of canduct of the Department of the
Interior compel a similar result. See 43 C.F.R. § 20.501. We also adopt the
arguments related to due process and fundamental fairness that were raised in the
State of Connecticut’s request that you recuse yourself from the Golden Hill matter.

See Attachment 4.

Here, the fact that your determinations in the Pequot matters could directly
impact a matter from which you have already recused yourself would cause a
reasonable person to question the impartiality of the result. The issues described
above are so closely linked among these petitions that there can be no question that
the appearance of a lack of impartiality has been created. This is true individually for
each identified issue. Taken together, the fact that so many major and precedent-
setting issues are common to all three petitions creates a clear appearance of a
conflict, if not an actual conflict. We can unequivocally state from our position as
interested parties that the impartiality of the Eastern Pequot and Paucatuck Eastern

23073000 UDAGOIETS. {13}
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The Honorable Kevin Gover
May 5, 2000
Page 5

Pequot proposed findings is very much at doubt in our minds, and in the minds of the
residents of our Towns, due to these common issues with the Golden Hill matter.
Hence, recusal appears to be called for.

We therefore respectfully request that you recuse yourself from further
involvement in the Pequot matters. We also question whether your extensive
involvement to date has compromised the proposed findings. We therefore
respectfully request that you ask the Department’s ethics officials to assess whether
the proposed findings have been impermissibly tainted by your involvement in them.
Should that be the case, the necessary remedy would appear to be withdrawal of the
proposed findings for reconsideration by an impartial decisionmaker.

We raise this issue with you reluctantly, being aware of the fact that these are
important issues that fall under your responsibility. It is necessary to do so, however,
in light of the great significance these matters present to our communities and the
corresponding importance of eliminating any suggestion of a lack of objectivity in the
decision process. Our concerns in this regard are only heightened by recent
revelations about the possible lack of legitimacy of the Mashantucket Pequot Tribe
and the questionable methods that may have been employed to achieve its recognition
from Congress, as described in the recently released book Without Reservation: The
Making of America's Most Powerful Indian Tribe and Foxwoods, The World's

Largest Casino.

The integrity and validity of the tribal acknowledgment process is clearly a
matter of great concern to our communities, We ask you to help avoid further
questions over the fairess and objectivity of the maaoner in which acknowledgment
decisions are made by recusing yourself from these matters. We appreciate your
consideration of this request.

Sincerely,

ALY Wk, 7

Nichelas H. Mullane, {I

Robert M. Congdo
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The Honorable Kevin Gover
May 5, 2000
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cc: M. Frances Ayer, Esq.
The Honorable Bruce Babbitt
The Honorable Richard Blumenthal
Mrs. Agnes E. Cunha
The Hoaorable Christopher Dodd
The Honorable Samuel Gejdenson
The Honorable John D. Leshy
The Honorable Joseph Lieberman
Patricia A. Marks, Esq.
Mr. Kenneth Reels
The Honorable John G. Rowland
Mrs. Mary Sebastian
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United States Department of the Interior

OFFICE OF THE SOLICTTUR
Washington, D.C. 20240
JAN 13 [ge8
Honorable Richard Blumenthal
Antorney General
State of Connecticut
53 Elm Street
P.0. Box 120

Hartford, CT 06141-0120
Re: Golden Hill Paugusett Petition

Dear Mr, Blumenthal:

This letter responds to your letter dated January 4, 1599 to Kevin Gover, Assistant Secretary—
Indian Affairs of the Department of the Interior. As your letter points out, by memorandum dated
December 22, 1598, the Secretary of the Interior requested Assistant Secretary Gover 1o address
five specific issues in connection Wwith a request for reconsideration of the final determination
against Federal acknowledgment of the Golden Fiill Paugussett. Your January 4, 1999 letter
requests Assistant. Secretary Gover fo recuse himself fom any involvement in the reconsideration
process involving the Golden Hill Paugussett. )

We wish to confirm that Assistant Secretary Gaver is, in fict, recused from involvement in the
scknowledgment petition submitted by the Golden Hill Paugussett This recusal appiies to the
reconsideration process set out by the Secretary in his December 22, 1998 memcrandum. The
memorandum was addressed to Assistant Secretary Gover because the applicable regulations give
the Secretary “discretion to request that the Assistant Secretary reconsider the Snal datermination
on {the] grounds identified by the Board.® 25 CFR. §83.11 (fX2). As aresult of his recusal,
howeves, Assistant Secratary Goverwill not be involved in the review. The Stats of Connecticut
and the other interested parties will be advised shortly of the decision maker in the reconsideration
process. ’ .

In addition to addressing the issue raised in your Tanuary 4, 1994 letter, we wish to point gut that
the regulations provide, in relevant part, that the reconsidersd determination is to be issued 120
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days from the dat of the Secretary’s request for reconsideration. 25 CFR. §83.11 (gX1). Tu:
the recotsidered determination is due 120 days after Decamber 22, 1998, ar April 2_3, 1999,

We appreciate your interast in this matter, and we trust that this letter will clarify the situation,

cc:  Assistant Secretary — Ind:
Interested Parties
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United States Department of the Inrerior
OFFICE CF THE SOLICTTOR : v

Washingrom. D.C. 20240 i)
REMY RIFRR T

Memorandum To File [T ar———

\ 1255
From: Solicitar '\
Subject: Decisionrfmkéng in Golden Hill Paugusser (Golden Hill) and Yuehi

AclmoWlaig:r\.ent Cases
ckaround:
1. Yuchi

The Yuchi group of Indians filed a petition with the Department to become a federally-
acknowledged wibe. Toe petdon has, in the regular course of events, reached the Office of the
Assistant Secretary-lodian Affairs, where it awaits a final determination under 25 C.F.R. Part 83,
The question presented by the Yuehi petidon is whether the group is autonomous of the Cresk
Natog, of which Michael Anderson, the Deputy Assistant Secretury, is 2 member. He is,
sherefare, recused from pardcipation in any decision that may directly and specifically impact the
Cresk Nation. As described below, an issue raised during the internal review of the draft final
determination in Yuchi is also raised in the reconsideration of the Golden Hill maner.

2. Golden Hill

The Golden Hill is a group in Connecticur, similarly seeking federal acknowledgment. [n 1996
then Assistant Secretary Deer issued a final deterrnination that Golden FGIL is not an Indian wibe
within the meaning of the regulations. The group appealed to the Interior Board of Indian
Appeals (IBIA), which in June and September 1998 upheid the decision, but referred five issues
to the Secretary for possible firther discretionary copsiderarion. Following the IBIA decision,
the Secretary requested the Office of the Assistant Secretary to address these five issues and issus
a reconsidared decision.

One of the five issues, and the one in common with the Yuchi draft final determination, concems
when an evaluation under all the acknowledgment criteria will occw, following a proposed
expedited negative finding on one of several criteria, pursuantto 25 CFR. § 83.10, Thisissueis
characterized by the petition as a “tnxden of proof” issus. The Golden Hill peritioger raises
another “burden of proof” issue not raised by Yuchi; that is, whether the procass leading 1o Ge
“axpedited negatve” proposed finding was properly wiggered,

Assistant Secratary Gover and kis former law firm representzd Golden Hill befors his
appointment as Assistant Secretary. During his confirmarion process, he agreed 10 recuse
himself fom all pardeular marters invelving specific pardes that he worked on personally and

- substantially for his former law fimn. He has recused himself from deciding this case, When the
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RICHARD BUUMENTHAL ?c%‘?n‘:
ATTORNEY CRNESAL Hastford, m‘osxuom

(880) BO8-6318
Tel: (21 502

Offfce of thie Attoeney General 7ox (40) 108.0947

State of Connecticut
January 4, 1959
The Hon Kevin Gover

Assistant Secrotary—-Indian Affairs
United States Department of the Interior
1849 *C¥ Street N, W.

Washington, D. C. 20240

RE: Golden Hill Pangussett Petition

" Dear Assistant Secretary Gover:

As youknow, the Secretary of the Tntedor, without in auy way commenting on the merits
requested on December 22, 1998, that you address five specifie issues in connection with 2
request for reconsideration of the Final Deterrnination issued by your department sgainst Federal
acknowledgrment of the Goldea Fill ngussect petitioger.

We Wmmwmmdf&ommymhmm&spmm, a5 8 result
of your prior representation of this same petitioner (please ses Memorandum of Associate
Selicitor, Division of Indien Affrits to Assistant Seccetary—Todisn Affairs of September 13,
19%6), and we would suppost such an astion. In:the event that you have not decided to recuse

yautslf, vwe formally request that you do go,

Assmwdmommmmondmafw 15, 1998 mmgﬁmmmm
Pequat and Psucameck Bagtern Pequot petitidns, the Stats has.significant intarests at stags in
petitions of this natore, which include poteatial fand claims against its citizens and the Stats itself)
the loss of primary pmsdwuan averths areas affected, ﬂlexmpmmcnt of the Stata's polica power
ta protect the public intarest, and the possibl, bling operations under
TGRA. As the Department bas also noted, Fedseal tribal recognmrm *has considerable sacial,
political, and econonic implications for the petitioning group, its neighbors, and Fedecal, state,
aad local governments.”” For all thege reasous, the Govemor and Atorney Geaersl, who ere
interested parties under 21 C. F. R, § 83.1, are emtitled to due process of lew sod.the Stats of
Connectict has 4 right to ﬁmda.mema.lfajmua a8 & governmental agency, 4s We are surs that you

Lettar from Acting Assistant Secretacy of the Interior William B. Betterberg to the
President of the United States Senate, Jaruary 17, 1992, Please see also our
Memotandurm to the Assistant Secretary~Indian Affairs, December 15, 1998, regarding
the Eastam Pequot and Paucatuck Eastern Pequot petifions, pp. 14, for & mors spacific
refecence to the State's intarssts jrvolved in a tribal acknowledament petition.
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Haoo. Kevia Gover
Taguary 4, 1999
Page2

recoznize. Ses, €. g, State of Arizona v. State of California, 460 U. §. 605, 638 a. 28 (1983) and
other authorities cited in our Memorandum of December 15, 1998, supre, p. 1

As we are also sure that you apprecists, thece is 2 “powerful and independent
constitutional interest in faic adjudicative procedurs, * which applies to administrative
proceedings.” Marshall v, Jerrica, Inc., 446 U. S, 238, 243 & n. 2 (1980). Accord, Withrow v,
Larkin, 421 U. S. 35, 46 (1974); see also Greens v. Babbitt, 64 F. 3d 1266, 1275 (5th Cir. 1995)
(due process applies to trbal acknowledgment detarminations). Accordingly, dus process
requires impastinlity and asutrality in sdministrative adjudications. Muarshel], 46 U. 8. at 242;
Withrow, 421 U, S. at 47; see also Schweicker v. MeClare, 456 U, S. 188, 195 (1982); Verttra v
Shalald, 55 F. 3d 900, 902 (3d Cir. 1995) (impartial decisionmaker requirement applied more
strictly in administrative proceedings than ia judicial ongs). o

“MJost of the law cancerning disqualification becanse of interest applies with equal force
to...administrative adjudicatars.™ Gibson v. Berryhill, 411 U, §. 564, §79 (1973), Recusalis
thersfore appropriate under the circumstances of this case. Please see Code of Judicial Conduct,
Canons 1, 2, aad 3 (&) (1) (A) and (B). Itiseossential to *preserve] ] both the sppearance and
reality of fairness, ‘geasrating the fieling, so important to & populir goverument, that justics has
been dona ™ Marshall, 446 U, S, at 242, dccord, Greene v. Babbitt, 943 F. Supp. 1278, 1235
(W. D. 1996). Tn matters of ethics, sppearance and reslity often converge as one.” Lizeky v
United Stxtes, 510 U. 8. 540, 565 (1994) (concurting opinfor 0f Justices Kennedy, Blackmu
Stevens and Souter). It is the appearance of frimess, and not proof of sctal panislity, which is
the issue, 3 we are sure that you understind, $€s, e. g, Hanmond v, Baldwin, 866 . 24 172,
176 (6th Cic. 1989). S

The principles of fairness, the appedrance of impartiality and related requiraments ace also
emphusized by relevant statutes, Presidential Executive Qrders, and regulations og sthical
standards, See Act of Tuly 3, 1980, 54 Stat. 853, Arts. I and V {codificd st 5U. 5. C. S. § 7301
nots); Exscutive Orders No. 12674 of Apdil 12, 1989, 54 Ped. Reg. 15159 and No. 12731 of
October 17, 1990, 55 Fed, Rag, 42547, § 101 (a), (), and (), 2t SU. §. C. S. § 7301 note; SC.
7. R. §§ 2635,101, including (5) () aod (14); § 2635.501 (a); 2635.502 (3) (2); (), Example &
(d), Bxample 2; 57 Fed. Rag. 35006, 15025-26 (1952); 43 C. B. R, § 20.501L.

In ight of this bady of law, we respectfislly suggest that your recusel is botht approptiate
and necessary because of your prior representation of the petiioner, as we trust you kave already
¥ There is oo question that an acknowledgment proceeding involves administrative

adjudication for this purpose, even though formal hearings are ot automatically mandated

by stamite.. See 5 1. S. C. § 551 (7) and (6), definitions of *adjudication” and *ordas;’

Grasne v. Babbits, 64 B, 3d 1266 st 1275; see also Greene v. Babbitr, 943 F. Supp- 1273,

1285 (W. 1) Wash t00RA

.
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Hon. Kevin Gover

Jammary 4, 1999

Pags 3

concluded, We make this request with full and complete respect for you, your prominect office,
wnd your agency.

Thank you very much for your courtesy and kind consideration.

Very truly yours,

LAY

RICHARD BLUMENTHAL
Attorney General

Copies to: R: Lea Fleming, Acting Chief, Branich of Acknowlzdgment and Research (fix and

John I, Leaky, Selicitor (fix ang mail)
Attorney Sandrs I Mmmcﬁu&msdmrnmnofmmm(famd

wai)
Mﬁu&ﬂmmqmmﬁrpm(ﬁzwml}
David G. Leitch, Psq., counsel for sequaster
K.:ancth& ngEsq‘, mumdﬁmwmqﬁmﬂm Oweness Held Hostage, 2n
pnvm‘q by owees in the Orange and Shalton, CT

Ll 3

aceas, e nterested party
John H. Barton, Baq., cotmseiﬁorCityodedgeport, CT, interestad purty
Jasaes A. Trowbeidge, Bog,, counsel for Daniel Nyzio, et al, privats propecty owners

in the Town of Trumbull, CT, interested parties
Christopher 1. Devine, Hsq., counsel for Town af Trombuil, CT, interested party
David F. B. Smith, Baq., counsel for Connecticurt Attorneys Title lnsuracce Co.,

interested pasty
(Original by fax and overnight mail; othar coples by frst-class mafl and, whee
indicated, also by fx).
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The Honorable Kevin Gover, Assistant Secretary - Indian Affairs (fax and mail)

The Honorable Michael Anderson, Deputy Assistant Secratary - lndian Affairs (fax and
mail)

R. Les Fleming, Acting Chief, Branch of Acknowledgment and Research (fax and mail)
Ms. Loretta Tusll, Special Assistant to the Assistant Secretary - Indian Affairs {fax and
mail)

John D. Leshy, Solicitor, 1.8, Department of the Interior (fax and mail)

Artomey Scott Keep, Office of the Solicitor, Division of Indian Affairs (fax and mail)
Attorney Sandra J. Ashton, Office of the Solicitor, Division of Indian Affairs (fax and
matl) . X B

Myles E. Flint, s, counsel for petitioner (GHP) (fax and mail)

David G. Leitch, Esq., counsel for requester (GHP) {fax and mail)

Kenneth E. Lenz, Esq., couse! for Connecticut Home Owners Held Hostage, intarasted

Fy

pazty . .
John . Barton, Bsq., 1 for City of Bridgeport, CT, it
James A. Trowbridge, Esq., counsel for Daniel Nyzio, et al., private property owners in
the Town of Trumbull, CT, interested parties

Christopher J. Devine, Esq., counsel for Town of Trumbull, CT, interested party

David F.B. Smith, Esq., counsel for Connecticut sttormeys Title Insurunce Co., Intercsted

party .

Yuchi Tribal Organization, Petitioner #121 ¢/o Melvin George

Interested parties in Yuchi Tribal Ofganization petition: Governor Frank Kesting,
Attormey General W.A. Drew Edmondson, Muscogee Creek

Nation, /o David A, Mullon, It.,

EUCHEE. '
(Original by fax and overnight mail; other copies by first-class mail and, where indicated,

also by fax)
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State of Connecticut

RICHARD BLUMENTHAL
ATTORNEY GENERAL

Hartford
June 7, 2000

The Honorable Bruce Babbitt
Secretary

United States Department of Interior
1849 C Street, N.W.

Room 6151

Washingtor, D.C. 20240

Dear Mr. Secretary:

Inlight of dramatic recent events, including significant explicit changes in your Indian
Affairs policies, I request that you impose an immediate moratorium on the issuance of tribal
recognition decisions. A moratorium is vitally necessary, and supported by comments of your
own Department’s officials, until a new process is created to safeguard essential rights and restore

public confidence.

Chief among recent developments is the reported testimony of the Assistant Secretary of
Indian Affairs Kevin Gover to the Senate Indian Affairs Committee admitting that the Bureau of
Indian Affairs (BIA) cannot properly administer the existing zcknowledgment process. “I am
troubled by the money backing certain petitions and I do think it is time that Congress should
consider an alternative to the process,” Assistant Secretary Gover said. See Connecticut Post,
June 4,2000. “T know it’s unusual for an agency to give up responsibility like this,” he said in an
interview with the Washington Post, June 2, 2000. “But this one has outgrown us. It needs more
experis and resources than we have available.” In another discussion, Assistant Secretary Gover
acknowledged that federal recognition may be granted to tribes failing to meet all of the
govemment’s criteria. “The price of speed is that you’re more likely to make a mistake. We're
more likely to recognize someone that might not deserve it. But I'would rather recognize
someone whe should not be recognized than fail someone who should.” See New London Day,

May 20, 2000.

These admissions are historic -~ for their candor as well as their profound importance. But
they constitute only one of the significant developments exposing serious problems in the tribal
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The Honorable Bruce Babbitt
June 7, 2000
Page 2

recognition process, calling into question the integrity of the current procedure and requiring a
moratorium.

A moratorium is necessary as long as the present process is under review and revision, as
clearly it now is by Congress, as well as your Department. Indeed, to develop a process that is
fair to both petitioning groups and state and local governments and citizens, I call for a national
commission, comprised of members of all affected groups, to devise a blueprint for reform --a
new approach that functions efficiently and fairly, devoid of bias and political influence.

As you know, tribal recognition impacts profoundly on Indian tribes and on states, lecal
communities, and private citizens. The federal acknowledgment of an Indian tribe creates a
government-to-government relationship between a tribe and the United States. It has the
immediate effect of elevating the status of the tribe to a quasi-sovereign nation situated within a
sovereign state. As a result, federally recognized Indian tribes enjoy an unique array of privileges
and immunities from many state and local laws.

Federal recognition is also often accompanied by land claims brought against innocent
property owners, creating understandable anxiety in the affected communities. Trustland is
generally not subject to the state’s civil and criminal laws, state and local taxation, or land use and
zoning reguirements. Federally recognized Indian tribes occupying Indian lands may conduct
gaming there in accordance with the Indian Gaming Regulatory Act. In Connecticut, two
federally recognized Indian tribes operate two of the largest and most profitable gaming
enterprises in the nation within {5 miles of each other. While these tribal casino operations have
brought some benefits to this state, they have also presented rural communities with ali the highly
challenging problems of busy commercial areas with all of the attendant traffic, congestion, and
development. They have created law enforcement, labor rights, and environmental challenges for

the state.

The huge financial stakes mean that recognition decisions now often pit tribes against not
only states and local governments, but also against competing tribes seeking recognition. For
example, two Connecticut groups with pending acknowledgment petitions, the Schaghticoke and
the Golden Hill Paugusett tribes, are currently engaged in a public dispute, each accusing the
other of theft of ancestral heritage. Two other Connecticut groups that have recently received
propased favorable findings, the Eastern Pequots and the Paucatuck Easterns, are contesting each
other’s claims to a commion reservation and ancestry.
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The Honorable Bruce Babbitt
June 7, 2000
Page 3

The enormity of the interests at stake make public confidence in the integrity and efficacy
of recognition decisions all the more essential. Unfortunately, public respect and trust in the
current process has completely evaporated.

The deficiencies and inequities of the present recognition process, now widely known,
include the repeated failure to provide documents to interested parties, the arbitrary retroactive
application of new internal procedures to pending petitions, and the relaxation of the mandatory
criteria in contravention of the regulations and previous acknowledgment decisions. Whatever the
merits of the BIA process when first adopted, it is completely and unacceptably inadequate now.
its flaws reflect such substantial questions of fairness, competence, and integrity that the present
system simply cannot continue. My own experience with the current process supports such

widespread complaints.

Most immediately and rightly troubling is the inability of the BIA — candidly admitted by
Agsistant Secretary Gover — to resolve adequately the approximately 200 acknowledgment
petitions currently pending, as Assistant Secretary Gover discussed in his testimony. In fairness to
all, a better method must be devised. Because the ramifications of tribal recognition are so great
and affect 5o many groups and individuals in such profound ways, the goal of the recognition
process must be to recognize those tribes, and only those tribes, that can prove their historic tribal
existence as required by well-established and accepted criteria, supported by sound persuasive
evidence, substantiated and submitted in accordance with a fair, effective procedure and assessed
by neutral, objective decision makers, and to do so in 2 deliberate manner. To achieve this goal,
and to regain public trust, the recognition process must be fair, impartial, and timely - and
cansider the impact of these decisions on all who will be affected, including tribes, states, local
governments and communities, and individual citizens.

In his testimony, Assistant Secretary Gover said that you agreed that the present system
must be fundamentally reformed. I agree. I urge you to order an immediate moratorium on
acknowledgment decisions until the system can be drastically revamped and reformed.! Please
join me in seeking the establishment of a national commission, composed of representatives of all
interested and affected individuals and groups, including Indian tribes, states, local communities,

! The Regulations grant the Secretary the power to issue a moratorium on future recognition
decisions. Section 1.2 oftitle 25 of the Regulations provides: “The regulations in chapter [ of
title 25 of the Code of Federal Regulations are of general application. Notwithstanding any
limitations contained in the regulations of this chapter, the Secretary retains the power to
waive or make exceptions to his regulations as found in chapter I of title 25 CFR in all cases
where permitted by law and the Secretary finds that such waiver or exception is in the best

interest of the Indians.
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The Honorable Bruce Babbitt
June 7, 2000
Page 4

and the federal government, to study the present acknowledgment process and make
recommendations for meaningful change.

I would be happy to discuss this with you further.

Sincerely,
/6 (/'M MLU/‘LM’Z&&;@,
RICHARD BLUMENTHAL

Connecticut Congressional Delegation
The Honorable Ben Nighthorse Campbell
The Honorable Daniel Inouye

The Honorable Don Young

The Honorable George Miller
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Paucatucks
team up
with Trump

have to pay the same taxes as he

did on his casine opeérations. He
also questioned th

" Mashantucket claim that the

tnbe represenfs a sovereign
nation.

We are taking a hard look at
casines,” Paucatuck Eastern
Pequot Chief James A. Cunha
Jr. said Tuesday. "W have been

Deal could
lead to area’s
third cas_ino_

% Trump

(Continued from page 1)

Cunha said the “other” devel-
opment oppertunities run a
“huge gammt” but could include
manufacturmg and/or real
estaté development. He said the
tribe, which has petitioned for
federal recognition, will not
embark on any type of develop-
moent, with amtil after the
Bureau of Indian Affairs makes
a decision on its az:lu'mwlmignL
ment application.

A preliminary decision on the
tribe's federal recognition appli-
cationt was slated -to be made
last December, but was twice
extended. Cunha acknowledges
that, as far as he’s been told, a’

decision could be rhade anytirne °

between “tomorrow and sight
months from now.”

The tribe i currently recog-
nized as an Indian community
by the state of Conngcticut.

The Trump. organization,

ding to 2 press release, was

d by many
since Foxwoods opened about
tasino dévelopment. So, we toolc
a serious look at ther: But, it's
only ond among many oppurtu»

nities we have

By Marrecca Delicato Fiore |
The Sun

North Stonington — The

Paucatuck Eastern:Pequots; dxscqss

ifig developer  four casmn/hnf.els Three of the

Donald Trump. The deal could
lead to construction:offa third
area casino.
It is a sarprising' parf.nershlp
since Trump made headlines
*woveral yenats agp Whet ke wada..gaying hesmould like fr talka on

rwogul-and ga)
resait; pro] Pertleé are in Atlantic
City. 'The fourth is in Gary,
Indiana. Trusmp, who looked into
developing -2 casino In
Bridgeport, has been quoted ¥

“tontrovérsial remarks about the stieeesstn] casinbs nwnevl by
Indian gamingafd i patticalay- the Maghani ucket and Mohegan
the Mashantuckec T’equots w bl
owners of the highly successful sked whether Trump
Foxwoods Casino. . watld det a5 a finandier, consul-

During a congressmnar heap- tam;“ ‘¥ ‘manager on the
ing on gaming in the early '90s, Paucatucks development vefi-
Trump said the Mashantuckets' " ; Cunha rephed “all of the
didn’t look like Indians.to. him; . 8k
He complained the tribe ‘did not

Trump, pags 8

one of many U.S: aud interna-
tiohal developers who have
approached the tribe with devel-
opraent deals. The decision to

work with Trump comes after an’

“extended period” of meetings;
Canbia said. -

“Qbviously, we wanted a
bright future for the tribe, but
we also wanted a develoger with
strong experience,” Cunha smd
“Mr. Trump is an extraordivary
mdw:dual He is the premier
real estate developer in the
country. Most importantly, the
tribe wanted a U.S. investor.”

Althoygh Cunha said the
Paycatucks would like to limit
their developmént to thaeir
“home base” of Southéastern

. Connectigut, he said nothing is

Wntl:en in stone.

- Whatever the future brings,
Cunha said the Paucatucks
would work elosely with the
elected officidls of Ledyard,

_North Stonington and Presten
when considering developroent. _

“Our future and the towns’
future are interwoven,” he said.
“When we prosper, the towns-
people will benefit too, and we
all are committed to southeast-
ern Conneeticut.”

The towrs,k have  been
researching the histories of the
Paucatuce Eastern Pequots and
Eastern Peguots. Both tribes
occupy a 260-acré Lantern Hill
reservation and have filed sepa-
rate applications for federal
recogni ti Both have also
sharply criticized the towns’
research as biased. Eventually,
the towns hape to-take 4 position
on whether i support, bppose or
;emain neutral on the tribes’

i

First Selectman Nicholas H.
Mullane II said Tuesday that
the Paucatudss deal with Trump
did net surprise hirn

- “Witk this subjsct, nuthmg

Surprises mse anymore,? My

saxd ‘I would assume thﬂc
becanse Trump:js involved in

* gaming and has. said that he

wants’ to compete with the
Mazghantuckets “and
Mohegans ... that this Yould
inyolve casing development,” but
thig'isp't anything unexpe
Mullane also referenced &
proclamation, made years ago,
in. which the tribe said it was
cornmitted o’ gaming: veritures.
The proclamation was anony-
mously mailed to the press last

spring.
But, Curha insists that no
matier what type of develop-
ment the Pancatucks pursue,
thay will be sensitive to their
neighbors needs. *
“However, the majority of the
town's 4,000 Tesidents and town

. officials have said they stead-
the construction of
-a third casine i southeastern

fastly appose

Connecticut because of the
impact Foxwoods Resort Casinio
has had ox their rural commruni-
ty. R
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Cambling’s grmving political

‘published a report that found soft-money con-
tributions by gambling interests te both na-
Honal political parties hava increased by about 840
percent since 1882, The GAQ report, which wasre-
quested by Rep. Frank Wolf (R-Va.) and candacted by.
the Center for Responsive Politics (CRP), an indegen-

The Genteral Accounting Office (GAQ) recently

dent résearch organization, also found that hard-

money contributions from individuals with gam-
bling ties to federal candidates increased by 80 per-
cent during the same period. The total number of

 candidates for federal office who received hardmon-
ey gifts from gambling interests was 146 n 1392, 239
in. 1654 and 378 in 1996, The number declired slightly
to269in 1998, -

The GAD gays the figures are conservative be-
cause state elections were not inctuded and contribu-
tions under $200 are not required to be xeported to
the Federal Election Commission.

Yes, the “gaming industry” (zaming sounds better
than gambling, just as sexually active sotnds better
than stut) responds that gambiing is legal and so are
its contributions. True enough. But somethingdoes
not have to be illegal tn have a corrosive effect on so-

ciety

in the 1998 election, South Carnlina governor
TDavid Beasley was defeated, largely becanse he op-
posed video poker; and the gambling industry killed
hiis reelection efforts by tying the lost revere” toa
decline in education opportunities for the children
of his state. He is not alone as move politicians feel
the pressure tp turn the United States intoone huge
easine and politicians into their wholly owned sub-

sidiaries.

According to CRP’s analysis, total contributions
from gambling interests to federal candidates and
pational party committees rose from $1.1 million in

© 1992, 2 presidential election year to §5.7 million in
1998, 2 midterm election yedr. During the same peri-
od, says the GAO, overall election campalyn rceipls
in hard money to congressional candidates and in
soft money to national party committees increased
from $617 million to $851 million. In a CRP analysis
of 1993 electinn contributions by 92 industry and In-
terest groups, the contributions ranged from $56,000
1o $59 million, and the gambling industry ranked as
thedTth highest.

. . 7"{’?‘}
infl
'Cal thomas

Is there any reason to believe, with so much at
stake in the 2600 election, that gambling money
won't ba sought and given In sven greater amounts?

Wolf, who authored the bill that led to the creation
of the National Gambling Impact Study Commis-
gion, 3ays that gambling is the nation’s fastest-grow-
ing industry Always searching for new sowrces of
revenus, politicians have mostly lecked the other
way when it cones to gambling and ignored the cor-
rosive influence gambling has on many pecple.
Americans, he says, now wager $600 billion a year: In
1902 it was ﬁngtmian.tn 1974 it was §17 biltion.

Fe! 41 isn! h

less, ag prop clajm, it
can be addictive for many, causing pain and suffer-

times more than those with houselald incomes over
$50,000. Since garnbling, by definition, makes money
‘from losers, rany peaple drop money they can’t af-
ford to lose. The working poor and many eldery yeo-
ple are customers of gambling Intevests, who con-
tribute to politicians in a type of protection racket
that helps insulate them fom bility

Neither party is inmume.

. Wolf has long advocated the banning of soft mon-
ey from gambling interests to the Republican and
Demorratic national parties. Good Inck. Forrmer Re-
publican National Commitiee Chairman Frank
Fahrenkopf heads gambling’s biggest lobby, the
American Gaming Association. Apparently rieither
Republican nor Democrat incumbents vare where
the meney comes from as long as they get reelected,

According to the gambling impact study, ever-
younger people are starting to gamble, often begin-
ning with lotteries and even playing games with age
restrictions. Like going to the movies, kidscan get
argund rules. Sports betting also remainsa preblem,
risking the integrity of college athletics.

Wolf is right. The place to start reform is with the
ypolitical parties. It's going to be tough becauss ask-
ng politicians to give up a source of money is Like
asking Dracula to forsake blood.

Cul Thoras is @ syndicated columnist,
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CAMPAIGN FINANCE REFORM FOR EVERY INTEREST EXCEPT ONE
TTEM #1: Now that that sponsors have gathered enough signatures on their
petition to force a vote in the House of Representatives on Campaign Finance
Reform, we need to ask you to please contact your congressional

representative again, urging them to please fix the "tribal loophole.”

Please write, fax, phone, or e-mail your Congressman or Congresswoman today!

Tell them there is only one special interest group in America who are
exempted from the proposed ban on special interest donations and limits on
campaign contributions under "Campaign Finance Reform:” Indian Tribes. The
House version (HR 380) is spensored by Rep. Christopher Shays of Connecticut
and Rep. Marty Meehan of Massachusetts.

Under McCain-Feingold (S. 27) as it passed out of the Senate, "soft" money
donations, which are currently unregulated and unlimited, would be banned.
So why aren't Indian tribes worried about this, especially gaming tribes who
run tax-free casinos, whose soft money donations have exploded in recent
years?

Six of the top ten biggest soft money donors among special interest groups
nationwide in the 1999-2000-election cycle were Indian tribes.

Unless we get the House version amended, deep-pocketed tribal gaming
intérests won't subject to the severe limitations on contributions by
individuals” to political campaigns because of an inexplicable Clinton
Administration legal interpretation by the Federal Election Commission.

In Advisory Opinion No. 2000-05, issued May 15, 2000, the FEC ruled that
although tribes are "persons" under Federal Election law, they are not
"individuals" and are, therefore, not subject to the $25,000 limit on annual
total of campaign contributions.

So while all other special interest groups and the rest of us would be

limited to giving 25 $1,900 "hard" money donations to 25 candidates during
an election, a tribe could use tribal government funds to give unlimited
“individual” donations of $1,000 each to an unlimited number of candidates.
Essentially turning soft money into hard money. (Remember, too, that
non-Indian governments cannot contribute to political campaigns).

Every American citizen and federal elected official should be very concerned
about giving Indian tribes such an enormous advantage over all other
political donors. ;

If tribes aren't limited in their contributions like every other special

interest group in America, we won't have Campaign Finance Reform at all.
Remember we can't even vote in their elections. Shays-Meehan backers should,
in the name of faimess, fix the tribal loophole. If it's not fixed, please

1/29/2002
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urge President Bush to veto this legislation.

‘Whether or not you personally support campaign finance reform, Indian tribes
should be included in carnpaign spending limits. Please will you help us by
contacting your congressional representative as well as House Speaker Dennis
Hastert of Ilinois??

Here's how to contact Speaker Hastert, urging him to delay a vote on HR 380
until the tribal loophole is fixed: Honorable I. Dennis Hastert, in care of

Mike Stokke, 2369 RHOB, Washington, DC 20515, Tele. (202) 225-2976, Fax #
(202) 226-0337, E-mail: dhastert@gmail.house.gov

<mailto:dhastert@mail. house.gov> Speaker Hastert has told the press he
expects this bill to pass, so amending it now is our best option. Itis

important that you act as soon as possible!

Write, phone, fax, or e-mail President George Bush, too, urging him to veto
this legislation unless the iribal loophole is fixed. You can get a message
through to President Bush in care of Terry Miller at the White House Office
of Intergovernmental Affairs by E-mail: Keith R._Brancato@who.eop.gov
<mailto:Keith R. Brancato@who.eop.gov> You should also express your views to
Kristine Simmons, Special Assistant to the President for Domestic Policy:
Fax # (202) 456-5557 E-mail: Kristine Simmons .e0

<mailto:Kristine Simmons@opd.cop.gov> Faxed letters on your group, business,
local government, or personal letterhead are especially helpful.

The President has warned Congress that they cannot count on him to veto this
legislation, so we have to get a strong message through to him about this

very dangerous loophole. Thanks again for your prompt action on this urgent
issue. No matter what state you live in, your communication to Congress,
Speaker Hastert, and President Bush are very important!!

The web site for House of Representatives is: www.house.gov
<http/iwww.house.gov/> If you don't know your Congressional
Representative's e-mail address, fax or telephone number, you can call the
U.8. Capitol Switchboard at (202) 224-3121 to obtain this information. You
can also get in touch with your Congressional Representative by dialing the
toll-free number for the Congressional Switchboard:1-800-648-3516 Leave a2

message

1/29/2002
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North Stonington, Connecticut

September 26, 2001

Senator Christopher J. Dodd
100 Great Meadow Road
Wethersfield, Connecticut 06109

Senator Joseph I. Lieberman
1 State Street, Suite 1420
Hartford, Connscticut 06103

Representative Robert Simmons
2 Courthouse Square
Norwich, Connecticut 06360

Dear Gentlemen:

We are writing a follow up to our July 2, 2001, letter on campaign
reform legislation with an ple of the probl

Recently the Connecticut State Ethics Commission imposed a fine of
$40,000 on the Mashantucket Paguot Tribe for viclations of exceeding Hmits
. on gifts of food and beverages. All we are asking is that towns have an equal
playing field and that tribes are held to the same standards and reporting
requirements as everyone else. ‘These types of violation give us great
concerns about the Tribe’s lobbying practices.

We are also asking that you support draft legislation of actions

recognizing new Tribal Government and taking new X, i Trust
Status (attached) that we have heard is being submitted by Senator Dianne
Feinstein of California.

William N, Peterson Nicholas H. Mullane, I ““John M. Turner
NORTH STONINGTON BOARD OF SELECTMEN

40 Main Straet, North Stontingtan, Connecticut 06359 Phone 860-535-2877/Fax 860-535-4564
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Mashantuckets fined $40,000
for costly convention dinners

By SUSAN HAIGH
Day Staff Writer

The State Ethics Commission
firied the Mashaniucket Pequot
Tribe $40,000 Friday after determin-
ing thata meel of quail, roast beef ;
with grilled prawns, cheddar corn |
pudding and an almond basket filled ;
with fresh berries cost more than $48 |
aplate,

That lnxurious dinner at a down-
town Philadelphia Hyatt was served
Iast- summer to Connecticut dele-
gates at the Republican National
Convention. The tribe also hosted
the delegates to the Democratic Na-
tional Convention in Los Angeles at
an equally posh soiree at Le Merigot,
an oceangide restaurant at the Santa
Monica Beach Hotel.

In both cases, public officials,

_ members of their staff or immediate
families, and state employees also at-
tended the events. And before each
dinner; the tribe informed attendees .
that the meal and drinks cost $48 —
$2less than the $50 imiton gifis of |
food and drink allowed by law. Be- |
cause the tribe’s lobbyists are regis-
tered with the Ethics Commission, it
is not allowed to give any state em-
ployee, public official or member of :
his or her staff or immediate family
food and drink worth more than §50
or more In any calendar year :

But based on records from the !
Park Hyatt Hotel, the cost of the
Philadelphia dinner was $116.16 per
person. And at the sunset reception
in Santa Monica, which included the
sounds of steel drums, a buffet,
sushi bay, desert table, cappucecino
bar and an open bay; the tab came to
311172 a plate.

“Just because an event is oat of
state and takes place at a convention,
the law stilt applies,” said Brenda M.
Bergeron, the Ethics Commission
principal atorney

Friday's civil penalty was the re-
sult of a settlement reached between
the tribe and the commission. |

“The Mashantuckst Tribal Nation
voluntarily entered into this agree-

“Fient of unintentional vICIAtion Of  gach case, the tribe
the state ethics code,” sald Arthur : st ﬁzate;vas basedg;efnafngmale‘r?mg:
Henick, a tribal spokesman. “Both  timated attendance and budget.
events were receptions held for the  The tribe was then unable to sub-
Connecticut delegates, their families . stantiate that the per person cost of
and visiting Connecticut citizens, 0 | the events totaled less than $50, Berg-
socialize with one another Boelth eron said. B
events were reported in a timely Ahaigh@theday.
fashion to the state Ethics Commis- shaigh@ihedaycom
sion.”

In the written stipulation and or-
der released Friday, the tribe also
emphasized that both events were
widely attended and “focused prima-
rily on the federallevel.”

The tribe is not the only group to

vay a fine stemming from last sum-
mer’s presidential conventions. ES-
PN was fined $30,000 for not report-
ing a posh dinner it hosted for the
Connecticut delegation in Philadel-
phia. Three other companies, nclud-
ing Northeast Utilities, were fined s
gole of $9,000 for improperly report-
Ing another event that atiracted pub-
lic officials.

Fifteen public officials, staff mer-
bers, family members and state em-
ployees joined the delegates at the
Philadeiphia dinner. The elegant
event, held in an atrium ballroom at
the hotel, was held to honor Republi-
can Gov. Joha G. Rowland and the
state GOP delegates. State Republi-
cans asked the tribe to sponsor the .
event for the delegates — a reguest”
the Mashantuckets gladly obliged.

“What we like to do is create
events where we can either honor
people who support us or educate '
people who can support us,” Tribal
Councilor Michael Thomas said last
summer. Thomas was one of four

Tribal Council members, including
Chairman Kenneth M. Reels, who
traveled to Philadelphia for the two-
hour event. The tribe also attended
other political events that week, in-
cludlpg & get-together between GOP
candidates from across the nation
and potential Republican doners.
Nine public officials, members of
their families, staff and state em-
ployees attended the event at the De-
macratic National Convention. In
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North Stonington, Connecticut

July 2, 2001

Senator Christopher J. Dodd
100 Great Meadow Road
Wethersfield, Connecticut 06109

Senator Joseph I. Licherman
1 State Street-Suite 1420
Hartford, Connecticut 06103

Representative Robert Simmong

United States Representative-20d District
511 Cannon Houge Office Building
‘Washington, D, C, 20515

Dear Gentlemen:

‘We can not siress enough the importance of including the following
specific language in any ign reform legislation:

Please include a statement that Indian Tribes and Individual Tribal
members are

a, held exactly to the same reporting requirements {regardless of the source
of funds, L.e. Casinos, Lease Monles, sic).

b. held o exactly the same reporting Campaign Contribution fimitations.

Thank you for your attention to this request.

Raspectfully,
At AN LT AT
Nicholas H. Mullane, IT John M. Turner tlHam N. Peterson
Selsctman Selectman

First Selectman

40 Main Street, North Stonington, Cornecticyt 06359 Phone 860-535-2877/Fax 880-535-4554
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Town of

North Stonington, Connecticut

November 29, 1959

The Honorable Kevin Gover

Assistant Secretary
Bureau of Indian Affairs
1849 C Street, NW
MS-4140-MIB
Washington, D.C. 20240

Dear Mr. Gover

On July 28, 1999, I wrote to you requesting the pending Tribal Recognition petitions.
I have enclosed a copy of tay previous letter outliving the detalls of that request. To date,

10 response has been rece

1 would also ask that you look into 2 FOIA request thar the towns of Ledyard, North
Stonington, and Preston have made along with the State of Connecticnt requesting 1 copy of
the petition of the Paucautuck Eastern Pequot Indian Group with associated docurnents
which is now well over one year old.

“Your kind consideration in this marter would be greatly appreciated. If you require
any further information or documentation please do not hesitate to contact my office.

Respecthlly,
Ao W=
Nicholas H. Mullane, T
First Selectoian
attachments
NEIM/xdr

40 Main Strest, North Stonington, Connecticut 08359 Phone B60-535-2877/Fax 880-535-4554
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Chronelogy of BIA Failure to Respond to FOIA Requests

March 19, 1998
March 23, 1998
April 9, 1998
Augest 7, 1998

August 24, 1998

September 17, 1998

December 29, 1998

February 12, 1999

March 16, 1999
May 7, 1999
May 20, 1999
August 19, 1999
August 20, 1999
Janvary 6, 2000

JFanuary 11, 2000

T

for Tribal Recognition Petitions

Perkins Coie requests petition documents tabbed at review sessions held on
February 18 and 25, and March 16, 1998. (Request satisfied July 16, 1998.)

Town of North Stonington requests mterested party status and requests
copies "of all documents that are filed with, or issued by, BIA regarding the

petitions from the date of this letter.”
State of Connecticut ("State™) requests complete copies of both petition files.

BIA responds to April 9 lefter saying documents will be released in
nstallments and not according to usual FOIA timelines due to backlog.

State thanks BIA for first installment of documents and reiterates need for
add‘u' ‘ma] W’a‘ N
Towns request extension of review pesiod in ight of not receiving adequate
Towns transnit supporting documents to December 15 report; again request
petition documents

Towns repeat need for immediate release of documents, agree to waive rights
to obtain own set of documents, confirming, to aid BIA, that release o the
State will suffice.

BIA responds partially to State's April 9 FOIA.
State again asks BIA for remainder of petition files.
Towns again ask for petition files.
Towns again ask for petition files.
State again asks BIA for remainder of petition files. .

Towns reiterate need for documents in ight of motion to issue a proposed
finding filed with IBIA by petifioning group Paucatuck Eastern Pequot.

State again asks BIA for remainder of petition files.
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SATURDAY, JULY 8, 2000
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Easterns: Policy
similar to Nazis™

By CHRISTOPHER ARELIANG
Day Staff Whiter

Nerth Stonington — The Bastern Pequots on Tuesday
night demandsd the towns of Ledyard, Preston and North
Stonington repudiate a historian's critical report about

- their tribe, saying the towns are following a policy aimed
at destroying the tribe. -

The tribe bases ymuch of its ancestry on Tather Brashel,
who died in 1915, But the historian hired by the towns says

* there i3 no évidence that she is an Indian.

“It §s ths height of arrogance and deceitfulnessior the

town governments § pay so-called objective-experts to up-
do history and hide your true intentions behind the doors
of attorney-client secrecy while you aitempt to compiete
the extinction of the Eastern Peguet Indfans ...," said
‘Pribal Councilor Lawrence §. Wilson I before an audi-

ence that included 40 tribal members, \
“Fyon if you maintain that the intent was to protect the
interests of the towns, the effect of your poliey iste caryy
ont the demise of an American Indian tribe in order-to
finda final solution to the sumetimes difficult issues be-
3 See EASTERNS page A
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Easterps dispute historian’s report

From AL

tween state and tribal governments.
Such a policy seeks to facilitate the dis.
appearance of the Eastern Pequot Na-
tion as surely as the Nazipelicy regard-
ing the ultinate disappearance of the
Jewish Nation, This cannot be accept-
able to the peopleof Connecticut nor
should it be acceptable policy in any
state,” Wilson sald. - .

« The comments by Wilsoxt anid Tribal
Chairwoman Mary Sebastian and trib-
2l member Heather Clinton marked the
tribe’s fivst responsé to Janies Lyneh's
reports. The Easterns and the Paw
catuck Bastern Pequots have filed sepa-
rate applications for federal recogni-
tioh, which are heing reviewed by the
Bureau of Indian Affairs. If either
tribe is recognized, they berome eligi-

. blefor fedoral benefits and the right to-

negotiate a state compact that could
leag to a casine. The latter prospect
alarms many town residents,

~ In his report, Lynch says the Bast
erng’ rely only.on Brushelfor thefr ink
tothe historic Pequots. Lynch has writ-
ten that there is no évidence that
Brishel was fndian ind that she wasn’t
Tisted on tribal volls for 78 years. Heal-
30 wrote that Brushel did nat have &/
coitinuous relationship with other
pepple who lived on the reservation,
samething that a tribe must have ta be
federally recognized,

After the Easterss left the meeting,
First Selectman Nicholas H. Mullane I
said he is comfortable with the towns®
policies, adding they have received

soand legal advice and have yet'w for- ||
- mully take a position on either tribes”

applications. Selectnan William Peter
son wanted to know what spedifically
was wrong with Lynch’s report, adding
the BIA hay not turned over reogni-
tion documents requested months ago
by the towns. - '

Selectman Mac Turner said he was
gldd the tribe met in a public meeting
with the hoard.

In his remarks, Wilson said he dig
ot think thet mostof the reglon’s tax.
payers would supgort the policy fol-
lowed by the three towns, saying the
‘towns ware able to mask their “wue na-
ture” by a Jegal exemption to open gov-
ernment ldws. He also demanded that
the towns apologize fo his tribe, a5 well
as the Mashantucket Pequots, for the
“false and defamatory” statements
made by Lynch. He said that Congress,
as recently as 198¢, recognized that

there were some people who were st
related to the “historic Pequot trike.”

Tribal Chairwoman Mary Seliastian
said that the tribe had not responded to
the reports earlier because they consid-
ered it preposterous. Sebastian also
said that while her tribe stught a rela-
tionship with the towns based o ré-
spect, selectmen did not return the’
samm respect to her tribe,




Paucatucks’ bid

to bypass BIA~™

for recognition
fails in Congress

Mashantuckets, who back rival
Eastern Pequots, opposed effort

fly CHRISTOPHER
and VIRGINIA GROARK

Day Staff Writers

North Stonigton — The Paucatuck Eastern
Pequots waged a monthlong campaign 1o win
federal recognition from Cengress before

The decision to seek congressional recogni-
ﬁnn of their tribal status was blocked before it
luded in a 4,000-page be-

ing considered by the US. Senate. The tribe
has applied ta the Bureaw of Indian Affajrs for
federal recognition, but that wouldn't have

- been nesded if Congress had grantsd its ap-

proval.

Tha decision to sesk : recogni-
tion was regarded as a “long shot,” according
to tribal spokesman Jim McCarthy

McCarthy
emphasxwi thePauwmckxbeliaw inthe .

BIA process.

The rival Bastern Pequots, who share a
North Stonington reservation with the Pau.
catixcks, have also applied for federal recogni-
tioh with the BIA. The Easterns believe the
Paucatucks are a splinter group that has left

their tribe, but the Paucatucks deny any affili-,

ation with the Easterns, McCarthy said the
Easterns’ petition has made it more diffieult
for the Paucatucks to e recognized by the
BlA.

t *When you have a group a3 brazen asthe Se.
‘bastian family trying to co-opt your entire his.
tory, clalm your heritage and muddy the wa-
ters as much as possible, of course it makes it
mere difficult,” McCarthy said. “One thing it
hasr't done. It hasn't eroded the tribe's confl.
dence at all. The Paucatuck tribe is enormons.
Iy confident, certainly about the validity and
the merits of their petition.”

Lawrence E. Wilson I, the Easterns’ chief )

executive officer of tribal recognition, eriti-
cized the Paucatucks for attempting fo “cix-
cumvent the adknowledgment process.” Wil
son said the Basterns want to assure the pub-
Yie that they will continus to work through the
BIA i thelr guest for recognition.

See PAUCATURK page AB
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tuckets played a key role in stopping
the P The

Wilson gaid the
and some federal officials were re-
sponsible for blocking the Pau-
catucks’ bid in Ceongress. Wilson
thanked the Connecticut delegation,
the Senate.ndian Affairs Commit-
ke, the House Natural Resources
Gommittee, the House Indian Cau-
cus, Senate Minority Leader Thomas
A Daschle and Assistant Secretary
4f the Interior Kevin Gover.
= “We are very encouraged and ap-
preciate the process works the way it
% supposed to,” Wilson said.

» Mc€arthy also said the Mashan-

L 9f

>

‘have endorsed the Rasterns’ petition
and taken out advertisements in the -
New York Times and other newspa-
pers proclaiming their suppert of
their application.

“It's very clear that the Mashas-
tuckets have a powerful and infinen-
tial Iobbying group,” McCarthy said,

A Maghantucket spokesman said
Thursday that if the Paucatucks
want to rajse issués with tribal lead-
ere, they should contact thern direct:

14
Congress recognized the Mashan-

tucket Pequots in 1983. MeCarthy
said that legislation originally would
have recognized beth the Mashan-
tuckets and the Pattcatucks.

“The Paucatucks were mysteri-
ously omitted fram the bill when it
got to the final passage,” he said. He
said that the commitfee notes at-
tached to that bill say that the Pau-
catucks wers no longer In existence.
Though that is not true, McCarthy
said the reference shows that “there
was an effort made to exclude the
Paucatucks who were well known
and existed right next door to the.
Mashantuekets.”

would have been atiached to the ap-
propriations bill and that other sena-
tors also backed the idea. He later
said that while the Paucatucks’ rep-
resentatives had the “impression”
McCain backed their plan, he never
officially did so. He didn't 1dent1.fy
the other supporters.

A McCain aide sald Thursday that
McCain was first approached a year
ago “by someone he irusted” on be-
half of the Paueatucks, The lobbyist
told McCain that the Paucatucks
shoulé have been recognized at the
same time as the Mashanguckets. Me-

‘Cain was approached again last
month and asked to support a De-
partment of the Interior appropria-
tiary that would include recognmun

of timPaucatuc}m Lo

The aide ssxdthesenatorwassyg;
pathetic but neutral on the issue.

did not agree to sponsor the rider, the
aide said.

The aide sald McCain had been
-told the Connecticut congressm;mi
delegation and other senatorg Had,
backed the idea, In fact, the aide sajd!
the BIA and US. Sen.. e’

Nighthorse Campbell both strongly'
-opposed the matter and the annecg N
cut delegation was wiaware of it..;

“1 ate Committee on Indian Affaj
“said tribes have been recog:

An aide to US. Rep. Sam Gejden-
son, D-2nd District, said Gejdenson
doesn't recall the Paucatucks being
partof the original bill.

Lg)bbmg ta pass legislation to rec-
ognize the Paucatucks began abont 2
month agoe when the tribe's represen-
tatives contacted US. Sen. John Me-
Gain, R-Ariz., aformer chairman of
the U8, Senate Indian Affairs Com-
mittee, McCain was honored at a
Paucatuck powwow last year, even
tlthough he did not attend the func.

o,

MeCarthy originally said MeCain

wis the sponsor of the rider that

A Ge;denson aide said the qon:.
gressman's office became aware S,
the provision Monday after beif}
told about ¥ by the Nashanmek?g'
Theaide described Gejdenson s
voring the BLA process. -

* Patricia Zell, chief counsel for
Detmocraticmembers of the TS, Skt

throughan act of €ongress. Hoe
ar;, the way the Pancatuck Easters"
Peguots wentabout it was unusnél,.

i she said.

“Ican’t rocall there evir haymg
been a riberecognized as partot'én
appropriations Bill,” she said. 4
may have happeried, but I have bedy”
here 17 years and Icdox’t evef recéli
that happening.

zell and Chatles E Bunné’u,
deputy chief of staff for tha; Mol

-gan Indians, said in recent yedr3:

Congress has typieally deferre&i'fr

" the BIA to determine what mbes

should be recopnized.
At North Stoningion Town, Hall;*
First Selectman Nignhs E. Mullar)
sald the Board of Selectmen wotlld”
discuss the matter Tuesday night
withheld comment untd then.
Tawn officials have been p)easeﬂ'.
by promises by both groups to keé
them posted about the progress’
their applications. McCarthy said e,
didn't think the promise was hrok
He said therush of a final Congr
sional vote before adjeurnment, as
wellas the wibe's participationin a
national Indian conference, made-df
difficult to diseass the sifuationy
move openly

»
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Paucatuck
bid ruffles
feathers
NAn attempf to attach
the tribe’s federal
recoguition to the
national spending bill
is thwirted. .

By MATT SHELEY .
Nsrw:ch Bﬂﬂe&n .

catuck Bastern Pequot Indian tribe’
bid tocircumvent the federal recog
nition process this week and gaix
tribal status by sliding legislatiod
through Congress raised more thas
afew eyebrows locally.

The move not only upsel b
Eastern Pequot Indians, who shang
a 224-acre reservation in town with
the Paveatucks, it may have unsef
tled the tribe’s relations with towl
‘leaders and the Bureau of Indian AR
faxrs the federal agency that typ
cally

~tus. .
“Itwas akaxmkazerunthat maj
have burned every bridge theyéver
"had,” said Patty Marks, & ]aw'yer x’m;
the Enstern Pequots:

Notso,a Paucamck spokesman
said Thuisday.:

“It was a s]r.m, slim chance, hut
the Pandatuicks Selt they would be rés
miss if they didn’t ool into'it,” saif
Jim - McCarthy, - Paucatuck
spokestman, “An act of Congress had
always been a route that’s availabls
and it doesr’t undérmine our.com:
mitment to the BIA, mewhat wé
hear, the BIA s not disgruntle s

Both tribes are waiting for thi
BIA to rule on théir separate applk
cations for federal recognition: Ifthey
are recognized, theix tribal lands wif
e put inte trust and exerupt from
taxation and zoning regmaﬁons

hey could alse négotiate a casing
vompact with the state government:

The petitions are being consid:
ered simudianecusiy and a. decxaxon
is expected within months. i

The Bastern Pequots have 647

Ses PAUCATUCKS, AS

NOR’I‘HSI’D mNA»TﬂePau
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Paucatucks

FROMAL
membem ‘The Paucatucks have 150

Tbe Paucamcks loblyists asked
Sen_.iahn Mwam,RAmamYoth-

atfachmg a nden; or amendment, to

Recently, the Mashantuckets
called forthe unification of the tye
ribes in a letter to Secretary ofthe

| Department of the Interior er.e

- The. HartfordCemanth
. "musday the Mashabtuckets fot

'u.n; P

thatwmdgrantihei_rremgﬁﬁm

MeCain, the former chairman of
the Senate Indian Affairs Comunittes,
rebuﬂ'edthemwe,x!muughhesaﬂ
he Wmﬂfm i

effort,
Asword o the Paummdxs' eﬁzrt

the tribe was baas_tmg McCam}S
their key supperter, McCain and his
staff were annoyed, and BIA officials
were said tobe upset because the
::ibeirwd hummumentmenorm:ﬁ

EastemPequot leaderMaryS&
‘bastian said her trike wasappalled by
BIAW mbypassﬂ:e

process,
“It’ssadtoseethmlastgaspactof

" desperation,” Sebastian said in a

hwnlea&(smNormSmnmgwn
were quiet on the issue; saying t.hey
kmew little abeut the matter and want
ed mare time for

But Preston First Selectman
Robert Cnngdonsaul he was under

were

’ gomcmsnckthhthenmpmcess,

hadseveralweeksago,myrawﬂf:&
tion wag that they were: o
the BIA process,” Congdon saxd

“Theyeven talked shout some other

hihesandthmgmng'hmughﬂm@
islative process.”

‘While he said there areno plm
in the works, McCarthy said the Pau-

-+ . cabucks havenot ruled out pursing an
- actof Corgress for jecognition it the

saxdfhebiamefmﬁeiaﬂurémsx?e

with theMashanmmPequottrﬂ#e.
Foiwotts Resort, .

operators of

' noand one uithestate’stwufeﬁ%r
albrrecngmzedﬁibe&

-~ The Mashanuckets’lobbying 2k
icrts in Washington are Bigh-potw-

" ered,” MeCarthy said. “We're fold
 they putup averyvigorus fight tofry

{o deny the Paucatucks ]ustu:e
through législation.” k
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TESTIMONY ON H.R. 361
OF CONNECTICUT LOCAL GOVERNMENT COALITION
ON TRIBAL RECOGNITION POLICY

Dear Chairman Young, Mr. Miller and members of the Comumittee, this
testimony is submitted on behalf of a coalition of local governments in Connecticut
that have been, are, or may be, affected by federal tribal recognition policy.! We
come before the Committee in a unified manner to express our strong and common
concerns with respect to H.R. 361, the propesed “Indian Federal Recognition
Administrative Procedures Act.”

As discussed in greater detail in the following testimony, we consider this
legislation to be sericusly flawed and to present the risk of forcing tribal recognition
policy in a direction that will result in increasing conflict between petitioning groups
and local governments. We strongly encourage you to withdraw this legislation from
further consideration. [nstead, the Committee should undertake a more detailed and
open review of the current recognition process. This effort should include soliciting
the views of affected state and local governments, citizen groups, recognized tribes,
insurers of land titles, and BIA officials (past and present) at the staff level who can
offer viewpoints not filtered through the policy level. Through this review, the
Committee should seek to obtain meaningful, balanced, and realistic appraisals of the
existing tribal recognition program.. Although we have serious reservations about the
concept of recognizing Indian tribes in the midst of developed and settled portions of
local communities, we believe that an effort to tighten the standards applied under the
existing regulations in 25 C.F.R. Part 83, combined with certain administrative
measure to improve the efficiency and timeliness of the process, will result in more
accurate and equitable tribal recognition decisions. Until this comprehensive analysis
is undertaken, it is premature to consider this legislation.

Impacts On Local Governments

Before addressing specific concerns with H.R. 361, we will discuss how tribal
recognition affects our interests. Local governments are impacted by tribal
recognition reviews and decisions in a number of very important ways. Because the
recognition of a new tribe has such serious consequences for a local government and
the residents it represents, the mere pendency of petitions for acknowledgement
creates considerable controversy and concern. In some cases, including two in

! This testimony is submitted on behaif of the Towns of Calchester, Kent, Ledyard, North
Stonington and Preston.
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Connecticut to date, even before a tribe is acknowledged, the petitioning group files
land claims litigation. If such challenges to the title of land ownership of residents in
an affected community are not filed prior to recognition, they very often either follow
or are threatened to follow such action. Needless to say, such litigation causes serious
disruption to the lives of the affected landowners and the economy of the local
community. This threat, in and of itself, is a sufficient reason to ensure that tribes are
recognized only under unique factual circumstances and after an especially rigorous

and painstaking review.

In addition to disputes over land title, the recognition of new Indian tribes often
gives rise to the effort to establish new gaming facilities. Indeed, it will be of no
surprise to the Committee that many of the tribal recognition petitions which members
of this coalition are confronting are closely associated with anticipated gaming
developments. The Indian Gaming Regulatory Act has created huge incentive for
petitioning groups, as supperted by their financial backers, to seek recognition. If
they are successful, the newly recognized tribes are then in a position to reap the
significant benefits that flow from gaming on tribal lands. Such gaming is often
opposed by the communities in which the casinos are located. In other circumstances,
even if gaming is not opposed in principle, the facilities developed by tribes on Indian
land are subject to spécial privileges, such as tax exemption and exclusion from land
use requirements, that are not accorded to other landowners and businesses. The
result is an imbalance of economic opportunity that strongly favors the Indian gaming
enterprises and related businesses. Indeed, this imbalance between tribal and
nontribal comunercial undertakings occurs even in the absence of gaming. The
resulting favorable treatment of the recognized ribe, whatever its origin, is.a source of
considerable conflict between Indian and non-Indian communities.

New tribes almost always seek to obtain reservation or trust land. Land placed
in this status becomes exempt from state and local taxation, land use controls, zoning
requirements, and environmental and other restrictions. In many cases, our
governmental burdens are increased as a result of the development of trust lands, and
yet we are deprived of the revenues that would normally be associated with the tax
revenue generated by such facilities. In addition, carefully planned land use programs
within our communities can be disrupted, if not destroyed, when land is taken into
trust, and tribes proceed to undertake whatever kind of development suits their
interests. The end result, in many cases, is a seriously strained and conflictual
relationship between newly recognized tribes and local governments and the residents
of surrounding non-Indian comumunities. This conflict is an end result to be avoided

whenever possible.
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All of these factors demonstrate how important it is to ensure that iribal
recognition is not accorded under anything other than the most rigorous, searching
objective, professional and equitable procedural and substantive standards. One of
our major concerns with H.R. 361 is that it would result in such a serious relaxation of
the standards for recognition, that many unqualified and undeserving petitioning
groups would be likely to achieve recognition, resulting in adverse effects on our

communities.
Response to Arguments in Favor of H.R. 361

Before addressing our specific concemns with this bill, we wish to address some
of the arguments that have been advanced by supporters of H.R. 361. In general, we
congider the arguments advanced in favor of the bill to be incorrect and insufficient
grounds for such a radical departure from existing recognition procedures.

It is argued that BIA's budget limitations have created bias against recognizing
new tribes. While this may be an attractive statement to make, we have seen no
evidence that it is in fact the case. We are aware of no negative recognition decisions
in recent years that were not justified by the merits. In fact, we believe that there have
been questionable decisions that have gone in favor of petitioners. Obviously, the
solution to this problem ~ even if it is legitimate — is not to change the standards so as
to open the floodgates to recognition, but to address instead whatever budget
shortfalls BIA might have so that it ¢an do an adequate job processing the requests.

Concern has also besn raised over the expense of the recognition process for its
participants. Certainly, we agree with this criticism. Those amorg us who have
participated in the recognition process have had to bear these expenses. Although
these costs have seriously strained our resources, the critical importance of
recognition decisions makes it inevitable that a high level of scrutiny must be placed
upon the evidence submitted. This requires the use of experts, consultants, and
attomeys, and this costs money. Unfortunately, this is an inevitable consequence of a
system that bestows a tribal status on previously unrecognized group of individuals.
In any event, we see nothing in H.R. 361 that would significantly reduce costs of the
process. Although this bill would relax some of the standards for recognition and
create a procedural forum for review that is generally more favorable to petitioners,
the costs will still be substantial. In particular, by creating a wrialtype setting
including live witnesses and cross-examination, H.R. 361 would establish a new,
lucrative cottage industry for expert witnesses, consultants, and attorneys. This will

ngt be a cost effective process.

It is important to recognize that federal funding is already available under
present law to finance research by petitioners. It also appears that financial and legal
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backing has been provided, directly or indirectly, by gambling interests which would
benefit from casino operations that would be available for a federally recognized mibe.

It is argued that the BIA recognition process takes too long. This is true. Once
again, however, H.R. 361 would not significantly reduce the time involved. To the
extent time constraints are set, they are unrealistic and will be regularly avoided.
Merely getting the new process up and running will be very time-consuming. The real
solution to this problem is to provide sufficient resources and staff to conduct more
thorough and expeditious reviews of pending petitions. We are concerned that in
recent years there has been somewhat of an effort to put the Branch of
Acknowledgement and Research in the position of having a "no-win" task. lthasa
small staff which must handle extremely complex issues. Neither BIA nor Congress
has been forthcoming in providing additional resources to this office. A self-fulfilling
prophecy has thus been established in which the review of pending petitions
necessarily goes slowly and painfully forward. The way to correct this problemis to
provide sufficient staff and resources and build in safeguards to ensure objectivity.

Proponents of H.R. 361 argue that the current tribal recognition process does
not accord "due process” to petitioners. However, the present acknowledgment
procedures provide petitioners with- every right which can be reasonably be expected
under the circumstances and a full and fair opportunity to make their case. We note
that, under this system, adequate reciprocal opportunities for other interested parties
are not provided. The opportunities extended to petitioners include:

1. The right to submit arguments and evidence in the form of a
documented petition. Seg 25 C.F.R. § 83.10(a); see alsc id. § 83.6(a) and (¢).

2. The right to a technical assistance review by the agency to provide the
petitioner with an opportunity to supplement or revise the documented petition prior
to active consideration and to submit additional information and/or clarification. Id.
§ 83.10(b)(1) and (2). ‘

3. The right to submit arguments and evidence to rebut or support the
Proposed Finding. Id. § 83.10().

4, The right to technical advice by the agency concerning the factual basis
for the proposed finding, the reasoning used in preparing it, and suggestions regarding
the preparation of materials in response to the proposed finding. The petitioner also
has a right to the records used for the propesed finding not already held by it, to the
extent allowed by Federal law. Id. § 83.10(i).
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5. The right to a formal meeting with the agency, if requestzd by the
petitioner, to inquire into the reasoning, analyses, and factual bases for the proposed
finding. The proceedings of the meeting shall be on the record. [d. § 83.10(}(2).

6. The right to respond to comments by any interested or informed parties
during the response period after the proposed finding. Id. § 83.10(k).

7. The right to seek reconsideration of the final determination before the
Interior Board of Indian Appeals based on the grounds provided for in the regulations
through a process of independent review. Id. § 83.11.

While a number of these rights also apply to interested parties in addition to
petitioners, we have found that in actual practice petitioners have more advantages
under the present process than do state and local governments. Needless to say, this
lack of balance calls into question the legitimacy of the recognition process itself.

Furthermore, state and local governments would be even more disadvantaged
by H.R. 361, which gives them virtually no guaranteed rights of participation. The
existing recognition process has multiple layers of procedural review built into it. We
disagree with the proposition that, when this process has been fully exhausted,
petitioners are not given a fair opportunity to make their case and refute arguments
presented against them. Due process does not in all cases require the opportunity for
cross-examination of witnesses or adjudicatory proceedings. This is an added
procedural opportunity that may, at the margins, provide some value. We question,
however, whether it is needed to any significant degree. Acknowledgment
determination under preserit law depends largzly on primary, documentary evidence
based to a considerable extént on original records that can be verified by the agency
and which should be available to all parties, without the need for formal hearings.

It should also be noted that the U.S. Court of Appeals for the Ninth Circuit has
recognized the "[tjhe new [1994] regulations grant the Interior Board of Indian
Appeals the authority to order hearings in the event it finds genuine issues of material
fact" Greene v. Babbitt, 64 F.3d 1266, 1275 (5" Cir. 1995). The Court cited 25
C.F.R. § 83.11(e)(4) of the 1994 regulations which are presently in effect. Overall we
believe that the benefits of the formal hearing procedure provided for by the bill
would be greaily outweighed by the cost, delay, and added complexity such a
procedure would add. [fit is determined that there is 2 role for cross-examination in
acknowledgment review, then it is necessary to make it available to all affected

parties.

Proponents of H.R. 361 frequently cite to the case of Greene v. Babbitt,
943 F.Supp. 1278 (W.D, Wash.) as evidence of a deficient recognition process that
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harms petitioners. We do not believe that this single case serves as evidence of such a
problem. Furthermore, some of the key problems found by the District Court in that
case arose out of a process involving special formal hearings which had been ordered
by the Court. See, e.g, Greene, 943 F.Supp. 1282-83 n.5 1285-86.

Supporters of H.R. 361 argue that petitioners who have had their claims of
recognition rejected should have an opportunity to try again. Once again, the Greene
case is cited as an example of the reason why it should be possible for all petitioners
to have a second chance. We disagree. Clearly, the unique circumstances of this one
case do not justify opening up the entire process for previously denied petitions.
Would the Committee also support re-opening the process for tribes that were granted
recognition? Would the Committee also be willing to open up the process for tribes
that avoided the recognition process and achieved such a status through legislation to
be reconsidered through reformed standards? And would the Committee be willing to
require any petitioners provided with such an opportunity for reconsideration to
reimburse the United States and other interested parties for their costs if they are
forced to go through such a process again, especially if recognition is denied? We are

“aware of no evidence that suggests widespread abuse of the recognition process to
deny petitioners valid claims to recognition, such that failed petitioners should be
given a second shot at recognition.

H.R. 361 purports to fix these problems by creating a trial-type procedure
before what allegedly would be an independent commission. We seriously question
how adding the additional legal complexity attendant to this procedure will resultina
more cost-effective, streamlined, and equitable decision making process. It has been
our experience that when an expanded role is created for attorneys, jurists, and expert
witnesses, the costs and time involved of achieving an end result — no matter what that
result may be - only will increase. And, as noted above, we are deeply concerned that
the rights accorded to petitioners in such a process would not be extended to those
other parties who are affected by recognition review.

Finally, although the concept of this bill has apparently been around for many
years, we must emphasize one obvious point. Throughout the prior consideration of
this issue before Congress, we are aware of virtually no effort to reach out to affected
parties other than petitioning groups and BIA to solicit views and input. Thisisa
serious flaw in the legislative process that has been used to construct this bill to date.
As a result, Congress should direct its effort at providing guidance to BIA on how to
improve the existing process. To the extent this Committee desires to develop the
content of such guidance, it needs to reach out to other affected parties to solicit their
input and incorporate it into the message to be delivered. Many of us have
participated in a constructive manner in tribal recognition petitions and have
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experience that can be brought to bear. Our views and opinions should not be
overlooked.

COMMENTS ON H.R. 361 PROVISIONS

Rather than respond on a section-by-section basis, our coalition will comment
on the general themes presented by H.R. 361.

Weakening of Criteria

H.R. 361 would, without question, greatly "lower the bar” for tribal
recognition. The standards currently administered by BIA, although clearly not
without their problems, do require a more rigorous test for recognition. As we have
explained, a careful and stringent test for recognition is absolutely necessary given the
significant consequences of recognition for the federal government, state and local
governments, non-Indian residents of affected communities, currently recognized
tribes, and petitioners. H.R. 361 would so significantly diminish the threshold for
recognition that it is difficult to conceive of any groups that would not qualify.

Absence of Valid Test of Historical Continuity. One of our major objections to

the criteria in H.R. 361 is that they would eliminate most of the key elements of
historical proof of tribal continuity. The fundamental premise of federal
acknowledgement is that the purported tribe has maintained its existence over time -
genealogically, culturally, socially, and politically. This principle cannot be
questioned. If the tribe cannot trace its roots to the early years of the settiement of
what is now the United Stz2es, then no true "tribe” exists. To depart from this
principle is to allow the sighificant rights and benefits of tribal status to be conferred
on groups that lack the requisite characteristics of historical Indian tribes.

The requirement of tribal continuity follows from key court decisions. The key
elements of tribes are based on the premise that "[b]efore the coming of the
Europeans, the tribes were self-goveming sovereign political communities.” United
States v. Wheeler, 435 U.S. 313, 322-23 (1978); Brendale v. Confederated Tribes &
Bands of Yakima, 492 U.S. 408, 425 (1980). Because tribal leadership must be
rooted in a "once sovereign Indian community,” continuity of that leadership must be
shown. Mashpee Tribe v. New Seabury Corp., 592 F.2d 575, 583 (1* Cir. 197%).
Tribal continuity is also required to ensure that the membership has not abandoned the
tribe and that the tribe has not disappeared. Id. at 587. See also United States v, State
of Washington, 641 F.2d 1368, 1373 (1% Cir. 1981) ("To warrant special reamment,
tribes must survive as distinct communities.”), The Supreme Court has emphasized
that, among other things, "the tribal organization [must be] preserved intact.”
Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 764 (1985). The bill, by
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completely eliminating the standard of historical tribal continuity (at least seior 1o
1934), disregards the lawful basis of tribal sovereignty as qualified and recognized in
modermn times, Nor are the prerequisites of tribal continuity, together with the other
criteria for tribal recognition, too difficult to meet in deserving cases. Of those
petitions which have been decided by the Department, twelve (12) have been granted
acknowledgment, while thirteen {13) have been declined acknowledgment, according
to the BIA's March 2, 1999 status report. Thus almast 50% of acknowledgment
petitions have succeeded before the BIA, which indicates that the agency has no
predisposition to decline such requests. Indeed, we are concerned that such treatment
often is too favorable to petitioners.

This problem is readily apparent in the use of 1934 as the baseline for proof of

a distinct community, political authority, and descent from an historical tribe. The
current BIA criteria require proof of commuaity and political community from
historical times, and mandate proof of descent from an historical tribe, not simply
some group that existed in 1934, See 25 C.F.R. § 83.7(b), (c) and (). However,
under 25 C.F.R. § 83.7(a), the petitioner must show identification as an Indian entity
since 1900. In the past, tribes worthy of recognition have been able to meet the

. existing standards. Historical continuity over time makes great sense, as it shows that
an original tribe did in fact exist. The arbitrary date of 1934 does nothing to prove
this point. Indeed, the 1900 cut-off presents a similar problem.

As BIA properly recognized in its 1994 review to the recognition regulations,
"fa] demonstration of tribal existence only since 1934 would provide no basis to
assess continuous existence before that time. Further, the studies of unrecognized
groups made by the government in the 1930's were often quite limited and
inaccurate.” 59 Fed. Reg, 9281 (1994). This concern remains valid today, and
Congress should reject this extremely lenient standard of proof.

Virtual Elimination of Test for Distinct Community and Political Authority.

H.R. 361 would make it extraordinarily easy for these essential criteria to be satisfied.
1t would require that only one of numerous tests be met. Some of these tests are so
easy to satisfy that this criteria might as well be deemed irrelevant to the process. The
weakest form of evidence cited in the bill, for example, "persistence of a named,
collective Indian identity continuously over a period of 50 years, notwithstanding
changes in name,” (bill, § S(D)(2)(A)(viii)), could very well suffice as proof of a
distinct community, without the need to show additional evidence. Although a similar
provision is contained in the present regulations, these regulations require that "some
‘combination” of designated evidence, not simply just one factor, be demonstrated.

See 25 C.F.R. § 83.7(5X1).
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H.R. 361 further weakens one of the tests for distinct community by requiring,
in section 5(b)(2)(B)(i), that more than 50% of the petitioning group’s members
simply reside in a geographical area or areas within 50 miles of the petitioner’s
“historic land base(s) or sites.” Again, this not only is an easy test to meet, but also
offers little proof of tribal community. The bill does not require, as is the case under
the current standards, that the geographical area in which more than 50% of the
members reside be "exclusively or almost exclusively composed of members of the
group.” 25 C.F.R. § 83.7(b)(2)(i). Nor does the bill require that the balance of the
group "maintains consistent interaction with some members of the community,” as do
the preseat regulations. That interaction, after all, is the essence of community, which
is essential to the very concept of a group of individuals interacting as a tribe. No
reason is apparent why a petitioner should not be able to meet this test if it is indeed a
“tribe.”

As to the political authority requirement, the bill again seriously dilutes the
standards by requiring, in section 5(b)(3)(A), that proof need only be shown since
1934, and then allowing this criterion to be satisfied by only one factor, as is the case
with the distinct community section. See 25 C.F.R. § 83.7(c)(1).

The bill also significantly undercuts the political authority requirement by
stating in section 5(b)(3)(B)(i) that acknowledgment and acceptance of group leaders
by state or local governments, etc. shall be considered sufficient evidence. Much of
such "acknowledgement and acceptance” evolved on the basis of considerations such
as sympathetic or symbolic gestures, which had nothing to do with the determination
of actual political influence or authority. In many of these situations, to our
knowlédge, the state and local governments did not ascertain whether the purported
leaders actually represented the grotp or were authorized to do so.

Lack of Burden of Proof on Descent from Historical Tribe. The bill
dramatically departs from the accepted principle that the petitioner has the burden of
proof. For example, under existing criteria the petitioner must prove descent from an
historic tribe. H.R. 361, in section 5(b)(5)(A), would establish a presumption that this
test is met upon proof that its members? descend from an Indian "entity” in 1934.
Once again, this test would improperly ease the standards for acknowledgment and
shift the burden to other parties to "disprove” the existence of a tribe. Such an
approach turns the fribal recognition process on its head.

2 The bill uses the term "member” not members. We assume this is a typographical error. If
nat, the petitioner could satisfy the test merely based in the heritage of one of its members, a concept

strongly rejected by BIA.
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Allowance of Unreliable Evidence

Accepted methodology under existing standards requires the reliability of the
evidence to be taken into account. Primary sources are entitled to the greatest weight.
Secondary sources and mere opinion or conjecture by historians and the like are given
tess credence. This is, in fact, a fundamental principle of fact-finding in any kind of a

proceeding.

H.R. 361 appears to eliminate this principle, at least for the purpose of descent
from an historic Indian tribe. For example, in section 5(b)(5)(B)(v) it allows as a
permissible category of proof, reports and research "based upon first hand experience
of historians, anthropologists, and genealogists with established expertise on the
petitioner on-Indian entities in general.” In addition to the fact that such analyses do
not serve as primary evidence, an added problem is presented by the fact that such
experts are very often hired by the petitioning group themselves or generally have a
bias in favor of recognition.

Lack of Clnrity on Key Points

Certain essential aspects of current recognition standards and procedures are
not readily apparent in H.R. 361. Thus, it could be argued by petitioning groups that
these concepts do not exist. These include:

1. The need to satisfy all of the eriteria. This may be the intent of LR
361, but it is not clearly stated.

2. The reading of the "preponderence of the-evidence” test is not defincd.
This test would be problematic if it merely refers to the quantity of
evidence, without regard to its reliability. Petitioners often submit tens
of thousand of pages of documentation, much of which is of marginal
probative value. Clearly, the test must emphasize quality and reliability.

3. It is unclear how the maintenance of "tribal relations” by the petitioner
group fits into the H.R. 361 test. This is a key aspect of the current
standards and a fundamental characteristic of a functicning, continuing
tribe. It must be spelled out as a key criterion.

The Commission on Indian Recognition

The proposal to establish a "Commission on Indian Recognition” ("CIR") has
serious flaws. As a general rule, we favor insulating the review of recognition claims
from the biases inherent in BIA. ‘While petitioners claim these biases act against
them, we believe that, to the extent they exist, the weigh in favor of petitioners. After



181

all, BIA serves in a trust relationship to Indians and often plays an advocacy role on
their behalf. ‘We are especially concemed that, at the policy level, there may be an
indication and desire to achieve the recognition of more tribes. Thus, if it were
possible to truly establish an independent, objective review body that would analyze
evidence from all parties fairly and equitably, we could support such a concept. But
we do not believe such a body should take the form of an adjudicatory panel.

The CIR described in H.R. 361 would not fit this description:
1. It is to report directly to the Assistant Secretary for Indian Affairs.

2 Its members are to be appointed by the Secretary, after considering
recommendations from tribes, Indian groups, and persons with a
background in Indian law, policy, anthropology, or history. Thus, the
petitioning groups themselves, and their retained experts and counsel,
would be given a strong say in who sits on the CIR.

3. Business can be conducted by only two members, eliminating any
benefit from the requirement to have at least one member from another
political party.

4. A Department of the Interior employee can serve, thereby weakening the

' independence of the Commission.

In addition to these problems, we believe the CIR would become hopelessly
bogged down in its task. There is simply no way a three-member commission can
fulfill the extensive evidentiary and decision-making burdens the bill wquld create,
especially in the time frames allowed. Simply put, the bill is highly unrealistic in
expecting the CIR to carry out these duties. [n our opinion, creation of the CIR and
transfer of the recognition process for all pending petitions, as well as those that might
be reopened, will result in even bigger problems in efficiency, expense, and equity

than exist under the current system.

Unfairness to Nonpetitioning Parties

H.R. 361 creates significant advantages for petitioners and does not give other
interested parties, such as local goveraments, 2 fair opportunity to participate. These

problems include the following:

1. Local governments do not receive notice of petitions.

2. Local governments are not specified as interested parties entitled to
participate in the proceedings. ‘
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3. It is not provided that interested parties have a right to participate.
(A "concerned party” may also provide evidence at the preliminary
hearing, but the term "concemed party” is not defined. Moreover, even
a "concerned Party” has no other rights under the bill.)

4. The preliminary hearing occurs 60 days after its submission. A
petitioner can take years to prepare this case, but allowing only 60 days
for other parties to review the evidence (if it even could be obtained)
and prepare a response is wholly inadequate.

5. Records relied upon by the CIR must be provided to the petitioner, but
not to other parties.

6. Other parties have no right to cross-examine witnesses, submit evidence,
appeal a decision, obtain attorneys’ fees, obtain advice from the CIR, or
secure research grants from HHS. All of these rights are extended only

to petitioners.

These are serious deficiencies that highlight the flaws in H.R. 361. Because
H.R. 361 would provide such a serious imbalance in favor of petitioners, the
procedure it envisions cannot serve as a reasonable approach to determining the

validity of recognition claims.
CONCLUSION

For the reasons discussed in this testimony, our local governments oppoese H.R.
361. This bill would significantly undermine the rights of nofi-Indian affected parties,
resulting in an extremely complicated and costly recognition process, and make it far
too easy for petitioners to achieve federal acknowledgement. While we do not
endorse the existing recognition procedures, we see no basis for exacerbating the
problems that currently exist. H.R. 361 would have that result, and we urge the
Committee to decline further consideration of this bill.
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Easterns, Paucatucks
hurt recogaition by
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Kevin Goves; 1S, director of In-
dian Affairs, eays he has grown
tived of the decades-cld dimmg:
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“T've tried to make it clear to
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really mn»mmmw
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titions were among the strongest

he’s ever seent during his tenure.
“These petitions did a real goad

job of presenting evidence as to each

:.{{ ;he (BLA's) seven criteria,” Govar

‘The BIA now must determine
whether there are two tribes or just
ane, he said The agency has indicat-
ed that the tribes” best chance of
schieving recognition might be to
merge. Gover said he's not sure if’
the BIA can recoguiza a tribe that
1oay have just come into existence in
recent history

He said that although splinter
groups of a tribe can and have been
recognized by the BIA, most of thase
cases, such as the split in the Sicux
Nation in the 18008 that created sev-
eral Sioux tribes, happened long
enaugh ago for the groups to estab-
lish themselves as separata and dis-
tinet political entities.

“Basically, we're canfident that
there is a tribal institation that ax-
ists hem,” Gover said of the Eastern
Paqnou and Paucatuck Easterns.

“What we want to understand mora
clearly is at what point, if any, did
the separation occur between the
two groups and do we kave the au-
thority to recognize an Indian tribe
that came into existence” in the
197087

Gaver said the Paucatuck Ezst-

erns and Eastern Pequots have much
tos:inby ending their dispute and
is perplexing that they; lila

othor Indian groups that have =n-
gaged 1n similar debates, would jecp-
ardize their fature over suchanar-

"“They're right on the verze of all
this federal assistance,” and they
continue to fight, he said. The situa-
tion is ot unusual, though he finds
it diffteult to undersiand why “peo-
ple who bave been historically op-
pressed, that just at the moment
their liberation is a!hand. they turn

ﬁm the rift {s aloog racial lines. The
hucatuck !amms are the per-
ceived “white” tribe and the Fasternn
Pequot u-ihn i{a made up largely of
the extended Sebastian family which
is black and Portuguesa.

“That part of the debate is unfor-
timate and upatiractive ta nte,” Gov-
dér said “Thers otiwicusiy arenio full-
Blocded Pequots apymors, but we
daw’t care if they intermarrisd with
whites, blacks, yeilows or greens.
From our perspecdve thare was
amugh evidence in the record to sat-
xsnl us™ that hoth groups wece legiti-



. James A. Cuntha Jr, tribal chief of

the Paucatucks, declined to com: -

ment Friday t)!ln Gover’s statements.
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“1t {8 debumanizing to suggest
that thers is some magic amount of
Indiaq blood that is suffleient or in.

ficient to make one an Indian,*

- Richard P
far the Eastern Pequots, said tribal
1éaders continue to assert what they
‘have belteved all along.

wIhe Bastern Pequots bave al-
ways said there s only one tribe,”
Shenlonan said.

fven more Péquot tribes? )

. The threa local towns challenging
the tribes’ efforts have questioned
the BIA's right to recogniza anymore
Pequot tribes at all. Preston, Ledyard
and Nerth Stonington, through their
attorneys, argue that the BIA's recog-
nition rules state that tribes must
show descent. from the “historic
tyibe. They claim the Easterns and
Paucaticks descend from the origi-
nal Pequot tribe, along with the
Mashantucket Pequot tribe, whick
was recognized by an act of Con-

grwes in 1963,
-, Gover diamissed that argument,
2 colonial itvell

the
atablished an Eastern Pequot and
festern uot
tpibe after the Pequot War of 1637,

The colonial government in the late
1600s gave each tribe a reservaiion in
what would later become Ledyard
and North Stonington,

In fact, Gover said it is possibile
for several more Pequot groups in
the region to hecome recognized,
groups that claim descent from the
historic Pequoat tribe, if thex meet
the aix cthee federal criteria, Besides

Mashantuckets, Pequots
and Paucatuck Easterns, there ars
four other groups seeking federal
recognition: the Southern Pequot
Trike of Waterford, the Mohegan
Tribe and Nation of Norwich, the Pe-
quot-Mohegan Tribe, Ine., of Middle-
town :?d the Poquonnock Pequot

Ledyard.

In addition, there is 2 Wisconain
group, called the Brothertown Indi-
ans, which is on the BIX's “ready”
list. The Brothertowa group is an
amalgamated tribe comprizad, in
part, of Pequot descendanis.

Gavar refuted the townms’ argu-
ments that the currsat Eastern Pe-
quot and Paucatuck Eastern
do not descend from the historie
tribe bacause they have no
ical link to the original tribe. The
towns have argued that the main de-

. scendants for both groups were like-
ly Narragansett or possibly not Indi-
anatall.

" Gover said. He added that ke maqy

tribes whose numbers were decimat-
sd by Buropeaa colonization, the
Eastern Pequots intermarried with.
non-Peqiots at some point.

North Stonington First Selectman
Nicholas H. Mullane I disagrzed Ha
said it makes no sease to recognize
either tribe If it can’t show thatits
members have genealogical Hes to
the eriginal Paquots.

“If there i3 no genealogy that
stems frowm the original group how
can they meet the critaria?” Mullane
said, “There wasn’t 2 continnous

~

tribal leaders have said the BIA’s pro-
posed Pequot findings represent-a
change of philosaphy at the BIA by
giving more weigh to tha concept of
tribal community, Gover said the
aguncy has never reiied on strict ge-
nealogical data to determine tribal
escant,

“Tribes were and always have

For the next ssveral months the
BIA will focts oa the Paucatucks’
and Basterny’ history

Gover, howaver; said he may ex-
tend that deadline if the towns or

te %ul.

@ stressed, hawever, that tb
recognition process for the tw
tribes is still angoing. Though th
BIA has determined that the groug
meetall sevenof the federal criteri:
the agency now has to raview ev
dence submitted by others whic
could dispute the tribes’ evidenc:

“T's Like the score at halftime,” b
sald. “Theres 3 whole second half ¢

the process,

The BIA also is trying to resgons
to the towns' Freedom of Informa
tion requests for hoth tribes' peri
tions. The BIA last weok sent the
towns’ lawyers 7,000 pages of materi
al and Gover said the agency i
preparing to make 4,000 more avail:
able next week.

He sald he also would review, with
the BIA's Burean of Acknowledg
ment and Research aed the agency's
ethics office, whether his role in tha
two Pequot petitions represents a
conflict of interest or a potential
conflict. The towns Jast week sent
latters to Gover and his boss, Bruce
Babbitt, secretary of the Department
of the Interior, raising that com-
plant

The towns and their lawyers said
in the latters that Gover should no
take part in the Bashh;n Pequat and

at A

I; 0
bécause they are similar to the Gold-
en Hill Paugnasatt petition for feder-
al recognition.

Gover, an attornsy, worked for the
Goldun Hillx bafore e was appointed
:nt-h- Interior Department by Clin.

The Golden Hills thres timies have
been denied federal recognition, but
in 1996 the BIA grantad its request
for creconsideration. Gover has re-
cused hims=If from participating in
tha Golden Hill petition. The towns
say that is not enough. They say deci-
sions Gover makes on the Pequot pe-
titions could pave the way lor the
Gelden Hills to win recognition.

“QObvicusly when an issuelika this
israised about any decisica we make
wa consider the matter and we have
to respond,” Gover said.

Wk the BLA sventually de-

others raise
that e ahould. He added that the
BIAs fajlure to submit all of the doc-

- - might be significant encugh to delay

the recognition process for the two
trites.

“If they raise that as an issus [
will have to carsfully consider that,”

termines on the Bastern Pequots and
the Gover will not likely
be part of the decision. When a new
gresident is elected in Navember he
anticipates being out of a jokt

“1 expect the new president will
want to appoint a new assistant sec-
reary” he said.
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Although regrettably T have not been invited to participate in your hearing today, I
appreciate the opportunity to comment on an issue of critical importance to Indian tribes, States
and local communities across the country; reforming the tribal recognition process. I commend
the committee for-its leadership and for providing this important public forum to address this issue
of national importance and hope that additional hearings may be scheduled.

The present system for recognizing Indian tribes is fatally and fundamentally flawed and
in serions need of reform to ensure that such decisions -- which have such profound ramifications
-- are fair, objective and fimely. After ten years of experience with tribal recognition issues, T
strongly and firmly believe that fundamental, far-reaching reform is necessary and that the present
system should be replaced by an independent agency insulated from the presently prevalent
influences of money and politics.

The central principle should be: Tribes that deserve recognition on the merits should
recéive it. Thosethat do not meet the seven criteria should be denied.

Fatilly flawed and desperately in need of repair, the presént recognition process has been
ruled by too little law or objective, open fact-finding -- and is too susceptible to improper
influences of power, money and politics.

In theory, any tribal group seeking federal recognition must meet seven distinct statutorily
based criteria -- continuous existence as a distinct community, rule by a formal government, and
descendence from a historical tribe, among others,

In practice, the BIA’s past political leaders have routinely distorted and disregarded these
standards, misapplied evidence, and denied state and local governments a fair opportunity to be
heard. On behalf of Connecticut, my office has brought two major lawsuits against this federal
agency for failing to follow federal law. The current Administration may bring different attitudes
and approaches, but new people in the same slots is not a lasting solution.

1
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v The.dmpaats of recognizing an Indian tribe cannot be understated and underscores the
need for reform - A decision 1o acknowledge an Indian tribe has profound and irreversible effects
on tribes, states, local communities and the public. Federal recognition creates a
govermment-to-government relationship between the tribe and the federal government and makes
the tribe a quasi-savereign nation, A federally recognized tribe is entitled to certain privileges and
immunities under federal law. They are exempt from most state and local laws and land use and
environmental regulations. They enjoy immunity from suit. They may seek to expand their land
base by pursuing Jand claims, or seeking to place land into trust under the Indian Reorganization
Act. They are insulated from many worker protection statutes refating, for example, to the
minimum wage or collective bargaining as well as health and safety codes.

Since the enactment of the Indian Gaming Regulatory Act IGRA) more than a decade
ago, federally recognized tribes may operate commercial gaming operations. This law has vastly
increased thie fiffditcial stakes involved in federal recognition. Several of the petitioning groups
are reporteg:ti ave ‘been funded by garmning interests such as Lakes Gaming of Minnesota and
Donald Trump. “Thelaw has pitted petitioning tribes against not only states and local
governments, but also agdinst each other. For example, two Connecticut groups with pending
acknowledgment petitions, the Schaghitcoke and the Golden Hill Paugussett tribes, are currently
engaged in a heated public dispute, each accusing the other of theft of ancestral heritage. Two
other Counecticut groups that have recently received proposed favorable findings, the Eastern
Pequots and the Paucatuck Eastern Pequots, are contesting each other’s claims to a common
reservation and anoestry.

Connecticut has been particularly impacted by the federal recognition process. Although
geographically one of the'smallest states, Connecticut is home to two of the world’s largest and
most proﬁtable casinos within 15 miles of each other. We also have 13 other groups seeking
recognition % féderally recognized Indian tribes, most of whom have already indicated their
intention' 165 ana cperate commercial gaming establishments. The interest in reform however,
extends beyond Connecncut Recently, 20 state Attorneys General across the country signed a
letter to the Assistant Secfetary forIndian Affairs, Neal McCaleb, expressing serious concern
about arbitrary and illegal ‘changes to the tribal recognition process made by the prior
sdministration without adequate public input.

The enormity of the interests at stake make public confidence in the integrity and efficacy
of recognition decisions all the more essential. Unfortunately, public respect and trust in the
current process has completely evaporated.

The deficiencies in' the recognition process are well-established. The Government
Accounting Office (GAO) issued a report documenting significant flaws -- uncertainty and
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inconsistency in recént BIA recognition decisions and lack of adherence to the seven mandatory
criteria. The GAO report also cited lengthy delays in the recognition process -~ including
inexcusable delays by the BIA in providing critical petition documents to interested parties like the
states.

Connecticut’s experience mirrors and confirms the GAO conclusions. The former head of
the BIA unilaterally overturned staff findings that two Indian groups failed to provide evidence
suffictent to meet:séveral of the seven mandatory regulatory criteria, He also issued a directive
prohibiting the BIA from considering information submitted after an arbitrary daté -- regardiess of
whether the’ BIA’s review had begun -- without notice to interested parties in pending recognition
cases. The experience and its effects are not unique to Connecticut.

Connecticut has also experienced intolerable delays obtaining critical information from the
BIA necessary 1o respond to petitions.  Connecticut has sued the BIA to obtain basic documents
-- including petition docuinents -- that must be disclosed under FOIA.

The federal courts have intervened to compel the BIA to complete petitions in a timely
manner. All four of Connécticut’s active petitions, Eastern Pequot, Paucatuck Eastern Pequort,
Schaghticoke and Golden/Hill Paugussett, are presently proceeding under court ardered
schedules. Federal courts have intervened and set schedules in the petitions of the Mashpee Tribe
of Méssathusetts'and the Muwekma Iribe of California. Imposing arbitrary court deadlines on
an agency.Jackirig-adequate staff and resources makes mistakes and missteps more likely by
clevating speéd 0ver substance.

Congress needs to.act swiftly and strongly to reform the system and restore its credibility
and public confidence.

Long-term reform fequires an independent agency -- insulated from politics or lobbying --
to make recognition decisions.” It must have nonpartisan members, staggered terms, and ample
resources. There is compelling precedent for such an independent agency -- the Securities and
Exchange Commission, for example, or the Federal Communications Commission, and the
Federal Trade Commission, which deal professionally and promptly with topics that require
extraorglinary expertise, impartiality, and fairness.

Suchrefdrnis critical to restoring the integrity and credibility of the present system. Even
with the best &f intentions, and better resources and personnel under a new Administration, the
present flaws remain fatal. ' They are crippling to credibility and objectivity, because the
protections against improper influences are inadequate, and are likely to remain so. Indeed, the
argument may be made that the Department of Interior currently has an unavoidable conflict of

3
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interest -- responsible for protecting Native American interests as trustee, and at the same time
deciding among different tribes which ones merit recognition.

‘wish to express my gratitude and strong support for the measures proposéd’by -

tive Simmons and others that would provide additional resources and guthiority for~

¢ities in their efforté Y6 protect the public interest: Federal assistance {8 necessary and
t of the burdcns that'towns and . sithe state, muost bear 1 _nvolvmg

holat‘s and; experts - alk

i

Again, I wish to thank the committee for allowing me this oppartunity to address the
committee with respect to this important issue and urge the commitiee’s fuxther consideration of
these proposals :
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Faucatuck Eastern Fe,quot
]ndian Triba] Nation

STATEMENT OF
CHIEF JAMES A. CUNHA, JR.
ON BEHALF OF
THE PAUCATUCK EASTERN PEQUOT TRIBAL NATION
ON THE GAO REPORT ON IMPROVEMENTS NEEDED
IN THE

TRIBAL ACKNOWLEDGMENT PROCESS

Submitted to the House Government Reform Committee,
Subcommittee on Energy Policy, Natural Resources and Regnlatory Affairs

February 7, 2002

Introduction

Mr. Chairman and Members of the Subcommittee:

My name is James A. Cunha, Jr. [ am a traditional Chief of our Tribe and the elected
Treasurer of our Tribal Council.

I am submitting this statement on behalf of the Paucatuck Eastern Pequot Tribal Nation
of North Stonington, CT. Our petition is #113 in the federal acknowledgment process before the
Bureau of Indian Affairs, Branch of Acknowledgment and Research.

The Paucatuck Eastern Pequot Tribe wishes to thank the Subcommittee for holding this
hearing to consider improvements that are needed in the federal acknowledgment process,
including the recommendations made in the General Accounting Office’s November, 2001,
report. We also wish to express our appreciation to the members of the Connecticut
congressional delegation who have offered their suggestions for ways to improve the recognition
process, including Congressman Shays and Congressman Simmons, who is a witness before the
Subcommittee today.

P.O. Box 370 » North Stonington, Connecticut 06359
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The Paucatuck Eastern Pequot Tribe and Qur Petition

The Paucatuck Eastern Pequot Tribal Nation has 150 members and a 224-acre reservation
in North Stonington, CT. The reservation was established in 1683 and is known as the Lantern
Hill Reservation. Historically, however, the Tribe occupied and controlled a much larger land
area in what is now southeastern Connecticnt. Our Tribe and our reservation have been
continuously recognized by the Colony and the State of Comnecticut. The Tribe has been known
by a number of names over the years: Stonington Pequots, North Stonington Pequots, Eastern
Pequots and Paucatuck Eastern Pequot. At all times, the Tribe’s leaders have been recognized as
chiefs by the State of Connecticut and by other New England tribes. All of the current members
of the Paucatuck Eastern Pequot Tribe descend from the historic tribe through three individuals
who were members of the Tribe and resided on the North Stonington Reservation in the 19th
century.

As this Subcommittee knows, in 1978, a formal administrative process was established
within the Department of the Interior for tribes to petition the federal government to be
acknowledged as an Indian tribe eligible for the benefits and services accorded all federally
recognized tribes. Members of our Tribe have been working to achieve federal recognition since
the 1970s, gathering information and documentation about our Tribe in order to present our case.
As is required under the regulations, the Paucatuck Eastern Pequot Tribe sent a letter of intent to
submit a petition to the Branch of Acknowledgment and Research (BAR) in 1989. The Tribe
submitted an extensively documented petition in 1994, and submitted additional supplemental
documentation in 1996. This material includes historical, anthropological and genealogical data
and documents; newspaper and other articles written over many decades which talk about the
Paucatuck Eastern Pequot; oral histories of tribal members; information about the Paucatuck
Eastern Pequot’s tribal council meetings, governing documents and membership criteria; and
descriptions of tribal activities and events, and issues in which Paucatuck tribal leaders have
been active both historically and to the present.

On April 2, 1998, the petition of the Paucatuck Eastern Pequot Tribe was placed on
“active consideration.” On March 24, 2000, Assistant Secretary for Indian Affairs Kevin Gover
signed a positive Proposed Finding, recommending that the United States affirm that a
government-to-government relationship exists between the federal government and the Tribe.

On January 19, 2001, the State of Connecticut and the Towns of North Stonington,
Ledyard and Preston, filed suit against the Department of the Interior in the federal district court
for Connecticut (Connecticut vs. Interior). Among other things, the plaintiffs are seeking the
unprecedented remedy of having the federal court direct the Bureau of Indian Affairs to set aside
the Proposed Finding, and of forcing the Paucatuck Eastern Pequot Tribe back to the start of the
acknowledgment process.

The Tribe sought to intervene in the litigation. On March 27, 2001, Judge Covello issued
an order acknowledging the right of the Paucatuck Eastern Pequot Tribe to intervene in the
litigation as a matter of right based on the implications of the case for our rights and interests.

On March 30, 2001, Judge Covello entered a scheduling order in the case, which set out a
schedule for the completion of the consideration of our petition. The scheduling order called on
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the BIA to comply with all FOIA requests filed under federal and state law by the parties to the
litigation by May 4, 2001. This deadline was met. By August 2, 2001, all interested parties and
the petitioners submitted to the BIA their comments on the March 24, 2000, Proposed Findings.
By September 4, 2001, the petitioners submitted their responses to the comments on the
Proposed Finding to the BIA. On October 4, 2001, the BIA commenced consideration of all of
the evidence before it on the petitions, and on October 25, 2001, the BIA requested that Judge
Covello extend the date for the issuance of a Final Determination from December 4, 2001 to
June 4, 2002. The Paucatuck Eastern Pequot Tribe supported the BIA’s request for additional
time to review the evidence and prepare the Final Determination. Judge Covello granted the
BIA’s request and he has retained jurisdiction over the processing of the Paucatuck petition and
will do so until the process has been completed.

In addition to Judge Covello’s order, the federal courts have directed that BAR and BIA
comply with schedules for the processing of four other petitions (Muwekma, Schaghticoke,
Mashpee and Golden Hill Pangussett). If these orders remain in place, the BIA will be required
to issue four Proposed Findings and four Final Determinations in the period between July, 2002
and October, 2003. Since its inception in 1978, the BAR has issued about one Proposed Finding
or Final Determination per year. We do not see how BAR will be able to issue the court ordered
Proposed Findings and Final Determinations during that time period without a significant
increase in staff and resources.

The GAO Report

We would like to address several issues which the General Accounting Office raised in
their November, 2001, report entitled “Improvements Needed in Tribal Recognition Process.”

-~ Increased Funding: We strongly concur with the GAO report in its acknowledgment
that the recognition process is hindered by limited resources. The report noted that the workload
of BAR staff in reviewing and evaluating petitions has increased, along with their responsibilities
to handle administrative duties, but funding for and staffing of that office has decreased.

Last year, the Paucatuck Eastern Pequot Tribal Nation submitted testimony to the House
and Senate Interior Appropriations Subcommittees, regarding FY 2002 appropriations for the
Bureau of Indian Affairs. Specifically, we urged Congress” favorable consideration of increased
funding in FY 2002 for the Branch of Acknowledgment and Research. We asked that funding be
increased from $900,000 in FY 2001 to a level sufficient to provide BAR with at least three full
research teams (historian, genealogist and anthropologist).

The Tribeappkciates, the efforts of members of Congress like Congressmen Sinﬁnbns,’
and Shays, and Senators Dadd and Liebermar, who have worked to provide iricreased funding: -
for the BAR.: We gupport the provision il Congressman Simmons® bill, HL.R. 3548; that would"
double the fundinigfor BAR by authiorizing $1.8 million per year” ]

We know firsthand how understaffed BAR is. One of our Tribe's great frustrations in the
acknowledgment process, even when we were under “active consideration,” was that there was
no or minimal communication from the BAR. There is little or no opportunity for dialogue
between the petitioner and the BAR, even to get a status report on where BAR is in the process
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of their review, or when certain materials we had requested under the Freedom of Information
Act, might be made available to us. When we have raised this concern with the BAR, staff have
told us they are too shorthanded to respond to petitioner inquiries. We leamed that when the
BAR receives requests for documents under FOIA and similar inquiries, staff must stop the
research they are conducting in order to stand at the Xerox machine or review and redact
documents before they can be copied.

The lack of adequate resources directly affects the timeliness and quality of the decisions
made by the BAR staff. We began to gather the documentation for our petition during the
1970’s. The process was slow because we lacked the funds to hire the anthropologists, historians
and genealogists who usually prepare documented petitions. We filed our letter of intent to file a
petition in 1989 after being urged to do so by BAR staff. It took us until 1993 to gather all of the
information necessary to submit our documented petition. At that time, the BAR was operating
with three full research teams and they were able to provide us a technical assistance letter in
about six months. To our knowledge, that was the last year that the BAR was fully staffed by
three research teams. In 1996 we filed the documentation called for in the technical assistance
letter and were placed in the status of those petitioners who were ready and awaiting active
consideration.

In April of 1998, we were placed on active status. We asked the BAR staff if they
needed any additional documentation and were told not to file anything because they had all of
the information needed. Under the regulations, the BAR staff and the Assistant Secretary had a
year to issue a Proposed Finding. It took an additional year for the Proposed Finding to be
issued. After the Proposed Finding was issued, Attorney General Blumenthal requested that the
BAR staff conduct a technical assistance meeting to explain the Proposed Finding. At the
technical assistance meeting in August of 2000 the BAR staff stated for the record that they had
not been provided adequate time to review the documentation for our petition prior to
recommending that the Assistant Secretary issue a negative Proposed Finding.

-~ Allegations of Improper Influence: The GAQ report notes that with respect to several
recent recognition decisions, the recommendation of the BAR staff for a Proposed Finding or
Final Determination was not accepted by the Assistant Secretary for Indian Affairs, who is the
ultimate decision-maker. The GAO found that “[m]uch of the current controversy surrounding
the regulatory process stems from these cases.”

In our case, while BAR recommended that a negative Proposed Finding be issued, based
on their review of our documentation, the Assistant Secretary determined that the fact that we
have lived on the Lantern Hill Reservation for over 300 years and have had an ongoing
relationship with the Colony and State of Connecticut throughout this same time period should
be given weight, consistent with prior actions of the Department in regard to state recognized
tribes in Maine.

During the Spring and Summer of 2000, the Towns of Ledyard, Preston and North
Stonington and the Connecticut Attorney General alleged that the processing of the Paucatuck
petition by the BIA had been subject to improper political influence and that the
acknowledgment process was corrupt.
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On behalf of the Paucatuck Tribe, [ wrote to Secretary Babbitt and asked that he request
the Department of Interior’s Office of Inspector General to investigate to determine if there was
any validity to these allegations. On August 23, 2000, the Inspector General expressly found no
factual basis for the allegations of improper influence and corruption and no factual basis to
conclude that Assistant Secretary Kevin Gover had a conflict of interest with respect to the
Paucatuck petition, or was otherwise acting improperly. I am including a copy of the Inspector
General’s letter with this staterment.

-- Meeting the Criteria for Acknowledgment: GAO noted in its report that there is
general agreement that petitioning groups must satisfactorily address the seven mandatory
criteria set forth in the regulations in order to be recognized. It recommended, however, that
clearer guidance be provided on what kinds and quantities of evidence are required to meet these
criteria, and for the consideration of historical circumstances when evidence may be lacking.

Over the past several years, there has been considerable support for reform of the
acknowledgment process. The Paucatuck Eastern Pequot Tribe supports legislation -- such as
the Indian Federal Recognition Administrative Procedures Act, H.R. 1195, pending in the House
of Representatives -- which would improve a process infamous for being long and slow and
costly. We appreciate the intent of sponsors of that bill and other legislation, such as H.R. 3543,
to establish a statutory, versus regulatory, basis by which the government-to-government
relationship between a tribe and the federal government is recognized.

A number of proposals related to recognition reform would require that a petitioner must
meet the seven mandatory criteria currently contained in the recognition regulations. We support
the continued application of all of these criteria to all petitioners. The Paucatuck Eastern Pequot
Tribe recognizes the seriousness of the government-to-government relationship and its
accompanying rights, benefits and responsibilities.

Some public officials have criticized Assistant Secretary Gover’s decision to issue a
positive Proposed Finding on our petition at the same time that he raised questions about whether
we had met our burden of proof on two of the mandatory criteria. This criticism appears to be
the result of a misunderstanding of what a Proposed Finding is. When the BAR provides a
petitioner with a “technical assistance” or “obvious deficiencies” evaluation of a documented
petition, and when the Assistant Secretary issues a Proposed Finding, both actions are
preliminary. Both are designed to highlight areas of weakness and inconclusive evidence or
documentation in order to enable the petitioner to better present their case. None of these actions
constitutes final agency action. They are intended to guide petitioners and interested parties in
the development of evidence and documentation so that when a final deciston is made, it will be
based on all available evidence. It is in the final stage of the acknowledgement process, the
issuance of a Final Determination, where the Assistant Secretary must find that all seven criteria
have been met by the petitioner. At that stage, the failure of a petitioner to meet any one of the
criteria is sufficient to require the issuance of a negative Final Determination.

-- Input from State and Local Governments: The GAO report notes repeatedly that
decisions regarding tribal status of petitioning groups also affect surrounding non-Indian
communities, and that procedures under the current regulations for providing information to
interested parties and considering their views on a petition are ineffective. While GAO correctly
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notes that third parties have become increasingly active on recognition cases, the report failed to
note that the current regulations afford state and local governments and other third parties many
opportunities for notice and comment on a petition. The current acknowledgment regulations
provide significant opportunities for state governments and other interested parties to be kept
informed of and comment on a petition, including the following:

» When a letter of intent to file a petition for recognition or a documented
petition is submitted, the Assistant Secretary for Indian Affairs must notify the
governor and attomey general of the state in which the petitioner is located and
publish formal notice in the Federal Register within 60 days. Governors,
attorneys general and all other interested parties are invited to “submit factual or
legal arguments in support of or in opposition to the petitioner’s request for
acknowledgment and/or to request to be kept informed of all general actions
affecting the petition” (25 CFR 83.9).

» Interested parties are notified when the documented petition is placed on
“active consideration” and BAR begins its review of the documentation and
analysis in preparation for the Proposed Finding; they are notified of any time
extensions for the issuance of the Proposed Finding; and are provided with a copy
of the report summarizing the evidence for each criteria which explains the
Proposed Finding.

» These same interested parties have an opportunity to comment on the Proposed
Finding after it is issued by the Assistant Secretary.

» In addition, interested parties may request or participate in a formal, on-the-
record “technical assistance” meeting with BAR staff to discuss the reasoning
behind the Proposed Finding. The State of Connecticut and the Towns of
Ledyard, Preston and North Stonington exercised their prerogative to request
formal technical assistance in August, 2000, and again in July, 2001 on our
Proposed Finding.

* Interested parties are part of the discussions that the Assistant Secretary holds
with the petitioner to decide on a timeframe for review of all the material and
evidence submitted as comments on the Proposed Finding in the preparation of a
Final Determination.

¢ Upon issuance of a Final Determination, an interested party may file a request
for reconsideration of that decision with the Interior Board of Indian Appeals,
Following that, an interested party can challenge a Final Determination in federal
court.

Whether a local government chooses to participate in the many opportunities afforded it
under the 25 CFR Part 83 regulations is another matter. In our case, the Towns of Ledyard,
Preston and North Stonington and State of Connecticut were notified by BIA in 1989, when we
submitted our letter of intent. It was only after our petition went on “active consideration” in
1998 that the Towns and Attorney General became active in opposing our petition.
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-- The Scope of the GAO Report: The GAO report presented some new analysis and data
which we found quite helpful, such as the discussion of recognition under the Indian
Reorganization Act and the accompanying chart showing when and how each of the 47
individually recognized tribes was recognized, and the timelines for the acknowledgment process
under the current regulations.

However, we were troubled that the report also wandered to conclusions about other
aspects of the federal-tribal relationship without fully analyzing their impact or explaining their
connection to the federal acknowledgment process. This was true of the report’s brief discussion
of federal benefits and services to recognized tribes, exemption from the laws of state or local
jurisdictions, the taking of lands into trust to establish, add to and consolidate tribal homelands,
and the establishment of gaming facilities. The GAO report referred to the “controversies
surrounding the federal recognition process,” which are, as the report admits, tied to “events that
can only occur after a tribe is recognized.” It is unfortunate that a case of cart-before-the-horse
negatively impacts petitioners who are in the recognition process.

We wish that GAO had given more consideration and weight to the thoughts offered by
some petitioners in the process, along with those of BAR staff and interested parties. Surely
other petitioners would agree with the criticisms that the recognition process is too lengthy and
costly, and decisions may appear to be reached with a degree of subjectivity in analysis.
Petitioners might not have focused on gaming and federal services, but rather on other issues,
such as the opportunities for third party input, concern that state and local governments want a
veto right over a petition, the need to insure that sensitive material in a petition (such as
membership information, information about traditional cultural practices, etc.) is adequately
protected from release to the public, the required level of evidence to meet the mandatory
criteria, and the question of whether the Department, which has recognized 14 tribes and denied
acknowledgment to 16 groups since 1978, might be predisposed against adding more tribes to
the family of Indian nations.

-- The Role of Gaming: The GAO report makes much of Indian gaming. The Pancatuck
Eastern Pequot Tribe wishes to comment on remarks in the report and by some public officials
which suggest that Indian tribes are being “invented” in order to be able to operate casino
gaming, and that the only reason unacknowledged tribes are going through the recognition
process is so they can take advantage of the Indian Gaming Regulatory Act.

Members of our Tribe have been working to achieve federal recognition since the 1970s,
long before Congress enacted legislation to authorize Indian gaming in 1988. Living as our
Tribe does in southeastern Connecticut, we want this Subcommittee to know that our tribal
leaders and elders were gathering information and documentation about our Tribe in order to
present our case to the BAR long before anyone ever heard about the Foxwoods Casino or the
Mohegan Sun Casino.

For some petitioners, because of the length and cost of the federal acknowledgment
process, they find it necessary to agree to go into gaming so that they can bear the cosis
necessary to hire the experts and develop the evidence necessary to achieve federal recognition,
not the other way around. In our case, even though we are recognized by the State of
Connecticut our efforts to become federally recognized have been opposed by Attorney General
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Blumenthal and the Towns of Ledyard, Preston and North Stonington. We don’t know how
much they have spent, but we do know that they have employed one of the largest law firms in
the nation and have hired some of the most well known experts. It is fair to say that at least
several hundred thousand dollars have been spent in opposition to our petition. The sources of
funds to assist us are a small grant program in the Administration on Native Americans in the
Department of Health and Human Services and prospective development partners in the private
sector. In the private sector, virtually the only parties interested in providing funds to a petitioner
are from the gaming industry.

Congressman Simmons’ Legislation

On December 19, Representatives Simmons, Johnson, Green, Maloney and Shays
introduced H.R. 3548, legislation to make changes to the process of federal recognition as an
Indian tribe under federal law. We support any effort to improve the process and have
previously testified in favor of bills in the House and Senate that call for the establishment of an
independent commission to review petitions. We have the following comments on the
provisions of H.R. 3548:

* Require the BIA to notify a state when a petitioner within that state submits a
letter of intent to petition for acknowledgment. The affected state would notify
adjacent municipalities.

This provision is already included in the current regulations.
» Automatically designate that state and each municipality as an interested party.

Under the current regulations, 2 state or local government may request to
become an interested party.

* Require that a petitioner provide each interested party with all the documents in
their petition.

The current regulations make a petition available to the public.
Preparation of a documented petition for distribution to interested parties would
require the petitioner to redact material covered under the Privacy Act in order to
protect the rights of its individual members. This essentially requires the
petitioner to perform the duties of federal officials and will inevitably lead to
confusion and litigation.

* Provide for public comment on a petition prior to issuance of a Proposed
Finding.

This provision is already included in the current regulations.

o Require the BIA to accept and consider any testimony, including from
surrounding towns, that bears on whether the petitioner is recognized.
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The current regulations already provide this, with the proviso that the
Assistant Secretary may consider evidence submitted by interested or informed
parties. This discretion is appropriate because it allows the Assistant Secretary to
weigh the evidence.

s Require the BIA to find affirmatively that all recognition criteria are met in
order to confer recognition, and require that any decision conferring recognition
must be accompanied by a written set of findings as to how all the criteria have
been satisfied. )

This provision is already included in the current regulations. A petitioner
must meet all seven criteria in order to be recognized. A lengthy “Summary
Under the Criteria™ is issued for each Proposed Finding, analyzing the evidence
for each criteria. Similar detailed reports accompany Final Determinations.

« Doubles, from $900,000 to $1.8 million, funds for the BIA to upgrade the
process.

We strongly support providing additional resources for the processing of
petitions.

o Authorizes $8 million each year for grants to local governments to reimburse
them for their participation in certain decisions related to Indian groups and
federally-recognized tribes, including acknowledgment, the taking of lands into
trust, and land claims. The grants could be applied retroactively to any local
government that has spent money on decisions related to Indian groups or tribes.
Also authorizes $10 million each year for grants to local governments for
infrastructure, public safety and social service needs directly related to tribal
activities.

‘We note that similar legislation introduced last August by Senators Dodd
and Lieberman would also make tribal entities eligible for these grants. Needless
to say, both unacknowledged and recognized tribes invest significant resources in
the same decision making processes before the Department of the Interior that
state and local govemments participate in and they should be afforded access to
these funds.

» Institute a cooling-off period of one year in which high-level BIA officials
could not appear before their former agency.

It is our understanding that former political appointees of the Department
are currently prohibited from appearing before the Department in the year
following their employment if the appearance is related to a matter in which they
exercised authority during their employment. In addition, we understand that
former political appointees who are also attorneys are subject to a lifetime
prohibition with regard to matters over which they exercised substantial authority.
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If there are gaps in the laws in this area that need to be filled we support
doing so. The acknowledgement process should be absolutely free from any
impropriety or appearance of impropriety.

On behalf of the Paucatuck Eastern Pequot Tribal Nation, thank you for this opportunity

to submit this statement. We would be pleased to assist the Subcommittee members as your
consideration of this issue continnes.

10
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United States Department of the Interior

QFFICE OF INSPECTOR GENERAL I -
‘Washington, D.C. 20240 u Fﬁawmm ‘
] f
AUG 25 2000 |
AU 23 2000 o=t
Chief James Cunha
Paucatuck Eastern Pequot Indian Tribal Nation
P.O. Box 370

North Stonington. Connecticut 06359
Dear Chief Cunha:

This is in response to your letter of August 2, 2000 to Secretary Bruce Babbitt requesting the
Office of Inspector General (OIG) to investigate allegations made by Perkins Coie, LLP.
Specifically, you asked OIG to investigate allegations that: 1) the Petition for federal recognition
submitted by the Paucatuck Eastern Pequot Indian Tribe (the Tribe) was subject to improper
political influence by Kevin Gover, the Assistant Secretary — Indian Affairs; 2) the Bureau of
Indian Affairs (BIA) has failed to release documents under the Freedom of Information Act
(FOIA): and 3) the Assistant Secretary should recuse himself from the Tribe’s recognition
process.

The OIG reviewed Perkins Coie’s allegations as set forth in its letter of July 2772000 to
Secretary Babbitt. The first allegation concerning the Assistant Secretary’s conduct does not
amount to improper political influence. Under Departmental regulations, 25 C.F.R. Part 83, the
Assistant Secretary is charged with making federal acknowledgment decisions. His involvement
is inherent in the process. The Branch of Acknowledgment and Research in the BIA has
delegated authority from the Assistant Secretary for certain functions, but the Assistant Secretary
is the official charged with making the actual decisions. The Assistant Secretary’s pamcxpanon
ig, in fact mandated, under the regulations.

Moreover. it is premature to consider whether the Assistant Secretary acted improperly in making
the federal acknowledgment detcrmination for the Tribe because the Department has not issued a
final decision. The Department has published proposed findings and is currently receiving
comments from interested parties until September 27, 2000 unless an extension is granted. The
administrative process is the appropriate forum to voice any opposition and to submit any
evidence concerning the Petition. Additionally. interested parties can receive technical assistance
from the BIA. Once a final determination on the Petition has been made, there are administrative
avenues available for parties to challenge the decision.
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Perkins Coie also alleges that the BIA has failed to release documents under FOIA. The letter
alleges that the Tribe has failed to release documents, too. The Tribe is not subject to FOIA and
the OIG has no jurisdiction to investigate this allegation as it relates to the Tribe. According to
the Solicitor’s Office. the BIA has released thousands of documents and is in the process of
releasing more. There are administrative and judicial remedies available to parties who believe
the BIA is not complying with FOIA. The OIG does not serve as an alternative to these
established procedures.

Lastly, Perkins Coie states that the Assistant Secretary should recuse himself from the Tribe’s
federal recognition process because of a conflict of interest. However, the letter does not identify
what the alleged conflict is. Without specific information, the OIG cannot make an assessment of

this matter.

In conclusion, we have determined that an investigation into the allegations set forth by Perkins
Coie, LLP, in its July 27, 2000, letter is not warranted at this time.

Deputy Inspector General

ce: Bruce Babbitt
Secretary, Department of the Interior a3

David Montoya .
Assistant Inspector General for Investigations

22-
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Statement of the Honorable Nancy L. Johnson (R-CT)

Testimony before the Government Reform Subcommittee on Energy
Policy, Natural Resources and Regulatory Affairs

Hearing on Federal Tribal Recognition

February 7, 2002

Mr. Chairman, members of the Committee, thank you for holding this hearing today, and
for your interest in this issue.

Last year I joined with my two of my colleagues from Connecticut, who are also here
today, to request a Government Accounting Office (GAO) study of the tribal recognition process.
The study confirmed that the process needs significant reforms and T applaud Mr. Shays and Mr.
Simmons for their work on this issue.

Last spring I introduced 1eg1slauon to ensure that America’s small towns domot suffer
~undué fi nancial stram as the result.of Native Amencan tnbal acknowledgment and Tand clainis *
cases.; Mr. Simmons has incorporated my Ieglslatlon into his bill, H.R: 3548

The strain placed on small towns by tribal recognition and land claims issues was first
brought to my attention by Dolores Schiesel, the First Selectman of the small town of Kent. In
Kent, the Schaghticoke tribe, which currently has a 400-acre reservation, filed a lawsuit claiming
nearly 2000 additional acres and seeking to bypass the tribal acknowledgment process by asking
the judge to decide the recognition question.

In response to the legal claim, the town of 2880 residents voted last year to spend
$200,000 to finance its legal defense. This figure represents an extreme financial hardship for
such a small town. Kent should be able to use its hard-earned tax dollars on schools and roads,
not on lawyers and genealogists.

In response to Ms. Schiesel’s concerns, lintroduced H.R. 992 to help offset the costs
incurred by towns as part of tribal recognition and land claims cases. My bill allows the federal :;
government to cover up t0-$500,000 in expenses mcurred i land claims or fribal
acknowledgment ‘cases.

My legislation is not designed to stop tribes from receiving fair treatment under the tribal
recognition process. Tribes with proper ancestry or legitimate land claims will not be affected,
but towns will have the resources to fully participate in the process. I believe that towns and
tribes need to be on equal footing, and I thank Mr. Simmons for incorporating my bill into his
legislation.
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ROM 1 SYNERGY SALES PHONE NO. © 86@ 974 1541 Feb, @6 2082 83:320M P1

Flias Child House
Bed & Breakfast .
50 Perrin Road
Woodstock, CT 06281
860/374-9836

FAX 974-1541
February 6, 2002
To: Todd Mitchell
From: MaryBeth Gorke-Felice

Subject: HR 3548

Number of ‘pages (including cover sheet) _1_. If you do not receive the number of

pages shown, please contact the sender at the number above. .
W——M—”————-—%—'
Dear Mr. Mitchell:

| am wfiti‘ng to support Congressional Bill HR3548 concerning the Federal Indian
Recognition Process.

As a resident of a small state with two of the largest casinos in the world, we find the
negative impact on the infrastructure of the communities surrounding those casinos to be
staggering.

| am not opposed to the recognition of Native American tribes as such. However,
historically where there is recognition, next comes gaming, casinos and a downturn on the
economies of the local areas. The severe impact felt by the residents of those communities
is not offset by the atleged increase in local employment provided by gaming facilities. In
addition the tax burderron the communities has been increased due o increased need for
‘police; firg, and emergency services.

Gaming interests which support "tribes” applying for federal recognition often execute
piecemeal purchases of local properties withoutthe true purpose ofthose purchases being
revealed 1o local landowners. In most cases, the small communities affected do not have
the resources to defend themselves against the "big money” interests supporting the
"tribes.”

HR3548 allows for town notification early in the process, plus the opportunity. to testify with /
respect to the impact of tribal recognition and subsequent gaming on the local community.;
1t also provides sorie financial assistance t6 local municipalities and the Bureau of Indian
Affairs, which is critical, since the gaming stipporters seem to have uniimited resources.

{ urge Congress to give positive consideration: to this bill concerning tribal recognition
pro CeSS et . SRR . o
RS

Very truly yours
\-wiyu & e M- ?.,L«A,g_
MaryBeth Gorke Felice
Woodstock, C1
Chair, NCVD Government Relations Committee
Chair, Northeast CT Quiget Corner B&B Group
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