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NOMINATION OF CHARLES W. PICKERING, SR.
TO BE CIRCUIT JUDGE FOR THE FIFTH CIR-
CUIT

THURSDAY, FEBRUARY 7, 2002

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C

The Committee met, pursuant to notice, at 2:07 p.m., in room
SH-216, Hart Senate Office Building, Hon. Dianne Feinstein pre-
siding.

Present: Senators Feinstein, Leahy, Kennedy, Biden, Kohl, Fein-
gold, Schumer, Durbin, Cantwell, Edwards, Hatch, Thurmond,
Grﬁssley, Specter, Kyl, DeWine, Sessions, Brownback, and McCon-
nell.

Senator FEINSTEIN. This hearing will please come to order.

I would like to begin by announcing what the procedure will be
today. I have been asked by the chairman to Chair this hearing
and we will proceed according to his request. I will make a brief
opening statement. The ranking member will make a brief opening
statement.

We will then proceed to call Judge Pickering to the witness table.
We will ask him to rise and be sworn, and then questioning of the
witness will proceed in two rounds of 10 minutes each, alternating
sides according to seniority. Speakers will speak in the order of the
initial time of arrival; in other words, what we call the early bird
rule. If a senior Senator arrives late, a more junior Senator who
arrived earlier will speak first. If, at the end of two rounds, there
are still Senators with questions to ask, we will extend it to a third
round of questioning.

OPENING STATEMENT OF HON. DIANNE FEINSTEIN, A U.S.
SENATOR FROM THE STATE OF CALIFORNIA

Let me just proceed now with a brief statement.

I think it is very hard to overstate the importance of an appoint-
ment to the United States Court of Appeals. The Supreme Court
of the United States is our Nation’s court of last resort, but it
heard less than 80 cases in the 2000-2001 session. In contrast, the
Federal Courts of Appeals considered over 27,000 cases during the
same period.

For so many of the legal injuries for which people seek redress,
the Court of Appeals is the last stop, the ultimate decisionmaker.
Many of the issues that we wrestle with as a Nation—a woman’s
right to choose, civil rights, the relationship between church and
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state—are essentially decided by these courts. Thus, it is impera-
tive that this Committee thoroughly screen candidates for those
lifetime appointments, to ensure that they enter the court without
bias, with a commitment to upholding the Constitution, and with
a recognition of their proper role as judges.

Now, Judge Pickering has had one hearing. There were many
who thought that, well, the one hearing is done and that should be
it. However, I want to point out that that hearing was on October
18, and the Committee had access at the time to only a very slim
minority of Judge Pickering’s opinions.

Judge Pickering, by his own count, has published 95 out of 1,100
opinions he has written. The Committee did not have access to his
opinions in October. Simply put, without them, there was an insuf-
ficient record to evaluate his nomination.

Now, I know that Judge Pickering has spent a lot of time work-
ing to retrieve these opinions, and the whole Committee, I want
him to know, appreciates his patience and effort. He has given the
Committee around 900 of his 1,000 unpublished opinions, though
over 200 arrived just yesterday afternoon and another 100 cases re-
main unaccounted for.

I would also just like to note that Judge Pickering’s first hearing
came under extraordinary circumstances. He first appeared before
the Committee, as I said, on October 18 at a hearing room inside
the Capitol. The Committee could not use the ordinary hearing
room in the Dirksen Building, as the threat of anthrax contamina-
tion forced the closure of the Senate office buildings.

Access to the hearing and access to the Capitol on that day was
very limited. Many community groups called. They were not satis-
fied with the level of public access to the hearing, given the impor-
tance of this appointment and the concerns raised about the nomi-
nee. So, today, we will have an opportunity in a minimum of two
10-minute rounds for Senators to ask their questions.

Now, if the ranking member—does anyone know if the ranking
member is coming? I would defer to him for a statement.

Senator MCCONNELL. Senator Feinstein, I believe I am going to
make a statement for——

Senator FEINSTEIN. Senator McConnell, on behalf of the ranking
member.

STATEMENT OF HON. MITCH MCCONNELL, A U.S. SENATOR
FROM THE STATE OF KENTUCKY

Senator MCCONNELL. Thank you very much.

Today, we examine the life and reputation of Charles Pickering.
I hope that we can do this in a fair and impartial manner. From
my review of Charles Pickering’s record, I have been struck by one
resounding virtue: moral courage.

As the tide of racial equality swept America in the 1950’s and
1960’s, it was unfortunately met with fierce resistance in certain
areas. Laurel, Mississippi, was one. Unlike New England, integra-
tion was not popular in Jones County. Unlike New York, the press
was not friendly to integration in Jones County.

Unlike large southern cities such as Atlanta and Birmingham,
there was no substantial segment of the community that had an
enlightened view on race relations. Indeed, the town of Laurel, in



3

Jones County, Mississippi, with a small population, was the home
territory of the Imperial Wizard of the Ku Klux Klan, Sam Bowers.

In the 1960’s, Klan-incited violence escalated in Jones County,
Mississippi. The Klan would drive by homes in the middle of the
night and shoot into them. The Klan would fire-bomb the homes of
African Americans and those who helped them. The Klan would
murder its enemies who stood for civil rights.

Because these shootings, bombings, and murders violated the
criminal law, the victims looked for justice. They found it in Jones
County Attorney Charles Pickering. On the one hand, Charles
Pickering had his duty to enforce the law. On the other hand, he
had public opinion, the press, and most State law enforcement per-
sonnel against vigorously prosecuting Klan violence.

A 27-year-old Charles Pickering stared in the face his political
future, many in his community, and the press, and chose to do his
duty of enforcing the law against the men who committed such vio-
lence. In the 1960’s, in Mississippi, Madam Chairman, this took ex-
traordinary courage.

Soon, County Attorney Charles Pickering found that he had to
choose again between those in law enforcement who would only go
through the motions of investigating the Klan and those who
sought to vigorously prosecute and imprison Klansmen. He chose
to work with the FBI to vigorously investigate, prosecute, and im-
prison Klansmen. In the mid-1960’s, in Mississippi, this took cour-
age.

Then came the threats. The Klan threatened to have County At-
torney Pickering whipped. With the Klan already fire-bombing and
murdering other whites whom it viewed as helping black citizens,
the Pickering family could have easily been next.

At night, County Attorney Charles Pickering would come back to
his small home and look into the eyes of his wife, Margaret. He
would look into the eyes of his four small children, who believed
daddy could do anything and who did not understand hate and
murder. One can only imagine how his wife, Margaret, would lie
awake in fear, hoping that she would hear her husband’s footsteps
coming home.

Charles Pickering had no money to protect his family. He had no
press to stand up for him and his family. He had no covering of
popular opinion to hide behind, and in this time of hate, bombings,
and murder, Charles Pickering reached down deep in his soul and
embraced the only thing he did have, his religious faith.

He then testified against Sam Bowers, the Imperial Wizard of
the Ku Klux Klan, in the fire-bombing trial of civil rights activist
Vernon Dahmer in 1967. And Charles Pickering signed the affi-
davit supporting the murder indictment of Klansman Dubie Lee for
a murder committed at the Masonite Corporation’s pulpwood plant
in Jones County. This took courage.

While it is easy in Washington in 2002 to make a speech or sign
a bill in favor of civil rights after decades of changed racial atti-
tudes in schools and society and in the press, who among us would
have had the courage of Charles Pickering, in Laurel, Mississippi,
in 1967? Who among us would have the courage of his wife, Mar-
garet, to stand with him?
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There are those who would say we are pleased that Pickering
was one of the few prosecutors who actually prosecuted crimes
committed by the KKK in the 1960’s, but he should also have gone
further by calling for immediate integration of schools and the
workplace. That argument is tantamount to saying we are pleased
that Harry Truman integrated the Federal armed forces in 1948,
but he should have gone further and called for the integration of
the State national guards as well, or to say we are pleased that
Lyndon Johnson signed the Civil Rights Act in 1964, after opposing
civil rights, but he should have gone further and demanded that all
businesses adopt an affirmative action hiring plan.

To judge the words and actions of these civil rights champions
in the 1940’s, 1950’s and 1960’s by a 2002 standard would leave
them wanting. We must remember that in Mississippi and other
Southern States in the 1960’s, most elected prosecutors sat on their
hands when the Klan committed acts of violence.

Young Charles Pickering had to deal with white citizens and
politicians who resisted integration and resisted civil rights. He
had to deal with these people in a language that would not incite
further violence and with requests for action that he had a chance
of getting people to take. He did so with moral courage, and be-
cause he acted with courage at such a young age, Charles Pickering
was able to continue with more progressive actions decade after
decade.

In 1976, he hired the first African American field representative
for the Mississippi Republican Party. In 1981, he defended a young
black man who had been falsely accused of armed robbery of a
teenage white girl. In 1999, he joined the University of Mis-
sissippi’s Racial Reconciliation Commission, and in 2000 he helped
establish a program to deal with at-risk kids, most of whom were
African Americans, in Laurel, Mississippi, where 35 years earlier
he had backed his principles with his and his family’s lives. This,
Madam Chairman, is a record of extraordinary courage. It is a
record to be commended.

In the years since the 1960’s, attitudes in Mississippi and else-
where have dramatically improved. Schools are integrated. The
Klan is no longer a powerful force capable of intimidating whole
communities, and the support from Mississippians, black and
white, men and women, who have known Charles Pickering for
decades has been overwhelming. This support no doubt results
from the moral courage of Charles Pickering.

In 1990, this Committee unanimously and favorably reported the
nomination of Judge Pickering, and the Senate unanimously con-
firmed him to the district court bench. In his 11 years on the
bench, he has handled approximately 4,500 cases. In approximately
99.5 percent of those cases, his rulings have stood and have not
been reversed. The American Bar Association rated Judge Pick-
ering “well qualified” for the Fifth Circuit Court of Appeals.

I look forward to today’s hearing to review Judge Pickering’s
record and his fitness for the Circuit Court of Appeals. I am certain
that Senator Feinstein will conduct this hearing in the fair and
even-handed manner, with which she approaches all of her duties
here in the Senate.
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I will listen to the testimony and review the record, and I will
measure the allegations and who makes them against the whole
record and the courage of Judge Charles Pickering. I hope this
hearing will be free from the half-truths and mischaracterization of
his record or allegations of guilt by association that have been prof-
fered against this nominee by some special interest groups.

Thank you, Madam Chairman.

Senator FEINSTEIN. Thank you, Senator.

It is my understanding that in the interest of time, the chairman
is going to place his statement in the record.

Is that correct?

Chairman LEAHY. That is right.

[The prepared statement of Senator Leahy follows:]

STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR FROM THE STATE OF
VERMONT

I begin by thanking Senator Feinstein for chairing today’s hearing.

Judge Pickering was nominated to a vacancy on the Fifth Circuit on May 25. Un-
fortunately, due to the change in the process that had been used by Republican and
Democratic Presidents for more than 50 years, his ABA peer review was not re-
ceived until late July, just before the August recess. At that point the Committee
was concentrating on expediting the confirmation hearing of the new director of the
Federal Bureau of Investigation, who was confirmed in record time before the Au-
gust recess, and nominees to other key posts.

As a result of a Republican objection to a request to retain all judicial nomina-
tions pending before the Senate through the August recess, the initial nomination
of Judge Pickering was required by Senate rules to be returned to the President
without action. The Committee proceeded during the August recess to hold two un-
precedented hearings involving other judicial nominations, including a nominee to
the Court of Appeals for the Federal Circuit.

Judge Pickering was renominated in September. Although Judge Pickering’s nom-
ination was not among the first batch of nominations announced by the White
House and received by the Senate, in an effort to accommodate the Republican
Leader, I included this nomination at one of our three October hearings for judicial
nominations. At that time, on October 18, the three Senate office buildings were
closed because of the threat of anthrax contamination. Rather than cancel the hear-
ing in the wake of the September 11 attacks and the anthrax-related closures and
dislocations, we sought to go forward.

Senator Schumer chaired the session in a room in the Capitol but only a few Sen-
ators were available to participate. Security and space constraints prevented all but
a handful of people from attending. Thus, today’s hearing is the first real oppor-
tunity interested citizens will have to witness Judge Pickering’s testimony and, for
most Senators, the first chance to question the nominee.

There is, of course, ample recent precedent for scheduling a follow-up session for
a judicial nominee. Among those nominees who participated in two hearings over
the last several years were Marsha Berzon, Richard Paez, Margaret Morrow, Arthur
Gajarsa, Eric Clay, William Fletcher, Ann Aiken and Susan Mollway, among others.

In preparation for the October 18 hearing, we determined that Judge Pickering
had published a comparatively small number of his district court opinions over the
years. Within a week of the first hearing, the Committee made a formal request to
Judge Pickering for his unpublished opinions. Since October, Judge Pickering has
been working to produce copies of those opinions to us. In fact, just last week, I was
notified that 120 more of his unpublished opinions were discovered in the court-
house where he sits and just yesterday, barely hours before this hearing, another
couple hundred opinions were provided. I doubt that anyone has had an opportunity
to review those recently provided materials and we will have to determine how
many, of what Judge Pickering estimated to be his 1100 unpublished opinions, re-
main unproduced.

I have continued to work with Senator Lott and, as I told him in response to his
inquiries in December, I proceeded to schedule this hearing for the first full week
of this session. This hearing is being held less than four months after the October
18 session—not years after, as was the case with Richard Paez, William Fletcher
and Susan Mollway.
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Normally, we would be convening in the Judiciary Committee’s hearing room. But
after we received requests the day before the hearing from Senator Lott’s office for
15 seats to be reserved at the hearing and from the Department of Justice for more
than 30 seats, we made last-minute arrangements to secure this larger room to ac-
commodate them. Otherwise, every seat in our hearing room would have been re-
1served for the nominee and the Administration without any access at all to the pub-
ic.

I appreciate that Judge Pickering and his clerks have been providing materials,
especially most recently as this hearing date approached. Other recent nominees
have been asked by this Committee to fulfill far more burdensome requests than
producing copies of their opinions. For example, four years after he was nominated
to the Ninth Circuit, Judge Richard Paez was asked to produce a list of every down-
ward departure from the Federal Sentencing Guidelines during his time on the fed-
eral district court. That request required three people to travel to California and
join the judge’s staff to hand-search his archives. Judge Paez was also asked to
produce docket sheets and attorney fee information on habeas corpus matters
brought on behalf of defendants sentenced to death that were then pending before
him. Margaret Morrow, who was nominated to a district court judgeship, was asked
to disclose her votes on California referenda over a number of years and required
to collect old bar magazine columns. Marsha Berzon, who was nominated to the
Ninth Circuit, was asked to produce her attendance record from the ACLU of North-
ern California. She was also asked to produce records of the board meetings and
minutes of those meeting so that Senators could determine how she had voted on
particular issues. Timothy Dyk, nominated to the Federal Circuit, was asked for de-
tailed billing records from a pro bono case that was handled by an associate he su-
pervised at his law firm.

While this context is important, I want to ensure that no one misunderstands
what we are doing here today. We are not engaging in a game of tit-for-tat for past
Republican practices. We have not delayed proceeding on this nomination, as so
many nominations were delayed in recent years. Rather, this Committee must seri-
ously consider the nomination. The responsibility to advise and consent on the
Presildent’s nominees is one that I take seriously and that this Committee takes se-
riously.

This Committee has asked Judge Pickering to produce a record of his judicial rul-
ings. Given the nature of this nomination and given the disproportionately high
number of unpublished opinions, this request seems appropriate as part of our ef-
forts to provide a full and fair record on which to evaluate this nomination, as some
Republican Senators have conceded.

This nomination is not without controversy. Many have written letters in support
and in opposition to this nomination. Those letters will be included in the record.
This hearing is an important part of the record upon which committee members will
rely when asked to decide whether or not to recommend favorably the nomination
of Judge Charles Pickering to the United States Court of Appeals for the Fifth Cir-
cuit to the full Senate for its consideration.

Senator FEINSTEIN. Then we will proceed.

Judge Pickering, if you would care to come forward and be seat-
ed? Would you please stand to be sworn in?

Do you swear that the testimony given before this Committee
will be the truth, the whole truth and nothing but the truth, so
help you God?

Judge PICKERING. I do.

Senator FEINSTEIN. Thank you. Please be seated.

If you would like to introduce any of your family—I know I had
the pleasure of meeting your son, so I know at least he is here—
if you would like to introduce your family or make some comments
to the Committee, we would be very happy to receive them at this
time.

STATEMENT OF CHARLES W. PICKERING, SR., NOMINEE TO BE
CIRCUIT JUDGE FOR THE FIFTH CIRCUIT

Judge PICKERING. Madam Chairman, I would like to introduce
the members of my family who are here today: my wife, Margaret
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Ann, who was seated next to me; my son, Congressman Chip Pick-
ering, and his wife, Leisha. My daughters, Paige Dunkerton, Alli-
son Montgomery, and Christi Chapman, cannot be with us today,
b}lllt I am sure they are watching somewhere if C—SPAN is covering
this.

I won’t take the time to introduce my 19 grandchildren, as I did
before. But I am happy to have my sister, Ellen, and her husband,
Jimmy Walker, and my brother, Gene, and his wife, Karon Pick-
ering, who are with us.

I have a number of friends and supporters here that I am happy
to have. I will not take the time to introduce them.

Senator FEINSTEIN. Thank you very much. Do you have a state-
ment you would like to make at this time?

Judge PICKERING. I do, Madam Chairman, but I am not sure,
with the constraints of-

Senator FEINSTEIN. It is up to you.

Judge PICKERING. Yes. Well, I would like to make a state-
ment——

Senator FEINSTEIN. Please.

Judge PICKERING [continuing]. Because there have been a lot of
things that have been said that I could not respond to and this is
my first opportunity to do that and I would like to set the record
straight on some things.

Senator FEINSTEIN. Please.

Judge PICKERING. I would like to express, first of all, my appre-
ciation to Senators Cochran and Lott for their introduction at my
last hearing and for their support of my nomination.

I would like to briefly talk with you about my time on the bench
and the 29 years that I spent practicing law. During my 11 years
as a judge, I have done my best to be fair and impartial and to fol-
low the law. I am a firm believer in the adage “we are a govern-
ment of laws, not of men.” I have great respect for the rule of law.

In 1990 and again this October, I testified that I firmly believe
that whomever one marries, whether of one’s own race or of an-
other race, is a matter of personal choice, and no State should pass
a law against such marriages. Such laws are, I believe, unconstitu-
tional. The Supreme Court so held in Loving, and I will follow that
case.

Further, while I have been on the bench, I have demonstrated
my ability to do just that. To my recollection, I have had three
cases before me involving mixed-race marriages. I had a case before
me in which the plaintiff was suing for personal injuries. He was
planning a mixed-race marriage. The jury returned a verdict for
only the amount of the medical bills. I felt the verdict was inad-
equate and that the jury had been prejudiced because of the
planned interracial marriage and because of race. I set the jury
verdict aside.

In a criminal case, a young couple who had contracted an inter-
racial marriage pled guilty to drug charges. I treated them fairly.
Even since my last confirmation hearing here in October, I received
a letter from the wife, who is in Houston, Texas, expressing her ap-
preciation for my fairness and courtesy.

In a third case, a young man was convicted of cross burning in
the yard of a mixed-race couple. During the sentencing, I described
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the cross burning as a reprehensible, heinous crime, a despicable
act, and that I had no feeling that the incident should be swept
under the rug, that such conduct would not be tolerated, that we
have got to stamp out that type of conduct, and that the young
man was going to the penitentiary. I suggested that while he was
in the penitentiary, he should do some reading on maintaining
good race relations.

Although I have never had an abortion case of any kind to come
before me, I have had cases where other issues of sexual privacy
were involved. In a trial where homosexual men were the victims
of a scam, at the very beginning of the trial it was evident that the
defendants intended to mount a defense on gay-bashing. I stopped
the proceedings, did not wait for an objection, and I gave the jury
a cautionary instruction. I let it be known that there would be no
gay-bashing in my courtroom, that homosexuals are entitled to the
same protection as everyone else, no more, no less. There was no
further gay-bashing in that trial.

In another case, a group of lesbians had established a cultural
camp in rural Jones County. The local citizens strongly objected.
Attorney General Janet Reno attempted to dispatch mediators to
mediate the situation under the Civil Rights Act. A group of local
citizens filed a lawsuit against Ms. Reno individually and in her of-
ficial capacity to prohibit her dispatch of the mediators and com-
plaining about comments she had made.

I held a conference with the attorneys representing Ms. Reno and
the plaintiffs, and recommended to the plaintiffs that they should
dismiss their complaint. Ms. Reno’s attorneys and the plaintiffs
agreed to an order that I recommended. Frank Hunger, who was
Assistant Attorney General, later told me of Ms. Reno’s apprecia-
tion for the courtesy and manner in which I handled her case.

In another case where a female was seeking damages for per-
sonal injuries, the testimony of one of the witnesses created the im-
pression of a lesbian relationship. In this case, the jury returned
a verdict for exactly what the defense attorney suggested. I again
felt that the verdict was too low and that the jury had been biased
by the impression of a lesbian relationship and race. I also set that
jury verdict aside. Madam Chairman, these are the only two jury
verdicts that I have set aside in 11 years on the bench.

During my time on the bench, I have handled cases where I dis-
agreed with the controlling law, but nevertheless put aside my per-
sonal views and followed the law. One of those cases was the Suggs
case, which involved ERISA. I feel, and still feel, that the Federal
courts have misinterpreted ERISA, contrary to the language of the
Act, contrary to congressional intent. The results have been to de-
prive people of health benefits.

I wrote an opinion of some 70 pages, approximately half of which
was devoted to analyzing and applying controlling law, and the
other half was devoted to explaining why I think Federal courts
have misinterpreted the ERISA statute. Despite disagreement, I
followed controlling law. However, that part of my opinion dis-
agreeing with the controlling authority—the dicta, if you will—was
widely quoted in the House of Representatives this past year in
support of a patient’s bill of rights.
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In another case involving the Federal Arbitration Act, I dis-
agreed with the factual determination of the arbitrator. But never-
theless, because the law dictated that I should affirm this opinion,
I did.

Madam Chairman, on numerous occasions I have had to decide
whether I could put aside my personal opinions and follow the law.
I have, and I will. I will follow the law even when I disagree with
it.

Now, I have some comments about the Klan days and about the
Sovereignty Commission, if the Chair will allow me time to go over
those two issues that have been raised.

Senator FEINSTEIN. Of course, you can complete your statement.

Judge PICKERING. Yes.

Senator FEINSTEIN. Because there is such interest, I would urge
you to be as brief as you can so we can get to the questions.

Judge PICKERING. Well, prior to becoming judge, I did serve, as
has been mentioned, and I did prosecute and condemn Klan activ-
ity. The prosecuting attorney in the Vernon Dahmer case, in Hat-
tiesburg, called and asked if I would come down and testify against
the Imperial Wizard of the White Knights of the Ku Klux Klan in
1967, and I agreed to do so.

We both agreed that a subpoena should be issued. One was
issued. I went and I testified that he had a bad reputation for
peace and violence.

In 2000, I had a petition filed in my court to release Sam Bowers
on habeas corpus. He has since been convicted. Madam Chairman,
there have been changes with all of us, with the State of Mis-
sissippi. But in the last 5 years, both the murder of Medgar Evers,
one of the original civil rights workers in Mississippi, whose broth-
er, Charles Evers, is here in support of my nomination today, was
re-tried and the defendant, Byron de la Beckwith, was sentenced
and died in prison.

Sam Bowers is now in prison in the State of Mississippi in State
prison for the fire-bombing death of Vernon Dahmer. The case that
I testified in resulted in a hung jury They filed that petition and
after I testified against Sam Bowers, I lost my next election. One
of the reasons was because of my stand against the Klan. In 2000,
when they filed this habeas corpus, they asked me to recuse my-
self, saying that Sam Bowers and the Klan had been responsible
for defeating me in my two races for statewide race.

I had a friend who told me that he had infiltrated the Klan for
the FBI. He told me of going to Klan meetings in pastures or wood-
ed areas in the middle of the night with torches and Klan speakers
perverting Christianity by crossing a sword and a pistol over an
open Bible and talking about going out and burning the homes of
African Americans and those who defended them.

The Klan was committing the same kind of diabolical acts that
have recently been committed against America also in the name of
religion. He expressed his conviction that these people were dan-
gerous and that someone had to do something about it. He said
that after going to Klan meetings where they had been worked into
a frenzy by Klan speakers that he had driven by our home to make
sure no one was burning it. This was a sobering moment.
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I also had the experience during that time of going to a funeral
home and slipping into the chapel because a Klan informant had
called and wanted to give some information. I was not at home, so
then he called the district attorney, but he didn’t want the district
attorney to tell anyone else that he was meeting with them. The
district attorney was afraid it was a set-up, so he asked if I could
take a gun and go into the funeral home and cover the parking lot
while he met with him. I did that.

Then I did, as the Senators mentioned, defend this young Afri-
can-American charged with robbing a white female. That also was
not a popular decision.

Madam Chairman, I took some stands during this time and al-
though it was costly, I have no regrets. The State of Mississippi—
none of our States have been perfect in any of these areas, but we
have made tremendous progress.

There are those that would say that we would have made that
progress without the intervention of the FBI. I did not believe it
then and I do not believe it now. We would not have made progress
and they would not have obtained those rights had it not been for
the brave young men and women who took a stand to obtain those
rights, the massive infusion of FBI agents. And, yes, I will say that
we would not have made the progress that we made if it had not
been for some local officials who were also willing to stand and
take a stand in that area.

Now, the Sovereignty Commission issue: In 1990 when I testified
before this Committee, Senator DeConcini explained that the Sov-
ereignty Commission was a State-funded group which was estab-
lished in 1956 as a response to increased Federal intervention in
State matters, especially those pertaining to civil rights.

He asked me why, as a State Senator between 1972 and 1978,
I voted to seal the records of the commission, and I explained that
I did so because that was the only alternative, that the choice was
b}(:tween destroying them or sealing them and that I voted to seal
them.

Now, I told him that during the time that I was in the State Sen-
ate, I do not recall really the commission doing anything. It really
was de facto abolished; it was not functioning. It was something
that was still on the books and there was a disagreement as to how
to handle it, how to get rid of it, since it was an existing agency.

I testified that I was never an officer of the Sovereignty Commis-
sion, that I never had any contact with that agency, that I dis-
agreement with the purposes and the methods and some of the ap-
proaches that they took. That was my testimony in 1990 based
upon my recollection of events that had occurred some 13 to 18
years before.

After reviewing the records, I can say the following today. First,
I was not an officer of the Sovereignty Commission. My recollection
in 1990 was completely accurate on that account.

Second, my record as a county attorney from 1964 to 1968, when
I assisted the FBI in investigating and prosecuting the Klan’s at-
tacks on African-Americans and civil rights workers, showed that
I disagreed with the commission’s efforts against increased Federal
law enforcement intervention in State matters pertaining to civil
rights. And I have already told you that, in my opinion, we would
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not have solved that problem without that intervention. So my
recollection in 1990 on that account was entirely accurate.

Third, the choice in 1977 was to abolish or to seal the records,
and my recollection on that account was correct. As an aside, al-
though I had not been asked about my pre-1977 votes regarding
the Sovereignty Commission, my review of the records show that
I voted for two appropriation bills for the commission prior to 1977.
It is my understanding that the commission still had some old em-
ployees, but its days of high-profile investigations were long over.

The reason for not voting against these appropriation bills was
practical politics. I could have taken a single stand in 1972 to de-
fund the commission. As a first-year State Senator, however, my ef-
fort would have failed. There was simply not enough votes in the
senate to kill the commission in 1972. Indeed, an attack on the
commission in 1972 would have done more harm than good by
causing the old supporters of the commission to rally support for
it again. By 1977, however, there were a majority of senators who
Wered willing to vote to abolish the commission and that is how I
voted.

Fourth, my view of the record has shown that my recollection in
1990 that I had no contact with the Sovereignty Commission was
partially accurate and partially inaccurate. I never attended a
hearing or a meeting of the commission, and never participated in
helping the commission investigate a civil rights organization or
any other organization or person. My 1990 recollection was accu-
rate to the extent that it had to do with the main purposes of the
commission, which was civil rights.

Next, my review of a document that was released after my 1990
testimony shows that I did have one brief contact 18 years earlier,
in 1972, as part of a group of State legislators who asked a com-
mission employee to be kept informed about a pulpwood haulers
union. While this document has refreshed——

hCh‘e;irman LEAHY. Judge, I am sorry. You asked the employee
what?

Judge PICKERING. I asked the employee—as I recall it, Senator,
I was going down the corridor of the capital and someone called me
over and introduced me and said this is an employee of the capital.
He said, I have some information about activities in your area, Ma-
sonite plant, union organizing.

And at that time, we had just gotten through this strike. The Ku
Klux Klan had infiltrated the labor union to the point that when
the strike was over, the AFL-CIO took over the local union and
placed it under a trusteeship. They had murdered a security guard.
They were shooting into homes and beating people.

And as he made this statement that he had this information, we
were concerned that there be no further violence at the Masonite
plant and I made, to the best of my recollection—Senator, I don’t
have a very specific recollection, but a vague recollection that I
said, well, keep me informed if you find out anything that is going
on there that would be detrimental to our area. That is the last
that I recall of any contact in that area.

Now, I also—one other comment I should make in that regard is
that the Governor and lieutenant Governor, by law, were ex officio
members of the Sovereignty Commission. From 1961 to 1966, I was
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law partners with Carroll Gartin. He was lieutenant Governor from
1964 until his death in 1966.

Additionally, William Winter was lieutenant Governor during my
first 4 years in the senate. Carroll Gartin was defeated for Gov-
ernor in 1959 by segregationist Governor Ross Barnett and the
White Citizens Council. Governor William Winter was a member of
President Clinton’s Commission on Race and is one of the most re-
spected leaders of Mississippi promoting better race relations.

I talked with Governor Winter this morning and I learned that
he had issued a statement yesterday condemning the guilt by asso-
ciation of implying that Carroll Gartin, who is now deceased, was
a racist. Governor Winter and Governor Gartin both were members
of this commission ex officio. I had regular contact with both of
these gentlemen during that timeframe, but I have no recollection
of ever discussing the Sovereignty Commission with either one of
them.

The Governor was also a member of the commission, as were
other public officials, and I would have contact on official business
with them, but I remember no contact with any of these relative
to the Sovereignty Commission. Additionally, when I started co-
operating with the FBI, I was still practicing with Carroll Gartin.
Carroll Gartin was aware of what I was doing and he never criti-
cized nor requested that I back up.

Madam Chairman, if I might say just one brief thing, when the
possibility arose of my being nominated to the Fifth Circuit, I had
no intention or thought of becoming involved in any cause or in
anyone’s politics. I was simply interested in being promoted to the
next court up to finish out the final few years of my judicial career.

The charges that have been made against me have been hurtful
and they have been painful. I have a record of standing up for
equal protection, respecting the rule of law, and making efforts to
promote racial harmony for more than four decades. I am proud of
that record.

I appreciate the fact that you did give me the opportunity to re-
spond and I will be happy to respond to your questions.

The biographical information of Judge Pickering follows.]
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I. BIOGRAPHICAL INFORMATION (PUBLIC)

Full name (include any former names used.)
Charles Willis Pickering, Sr.

Address: List current place of residence and office
address (es) .

Home : 117 Dixon Drive, Taylorsville, MS 39168
Office: 701 North Maiu Street, Suite 228, Hattissbury, MS
38401

Date and place of birth.
May 29, 1937, Jones County, Mississippi

Marital Status (include maiden name of wife, or husband's
name) . List spouse's occupation, employer’s name and
business address(es).

Married to the former Margaret Ann Thomas, who is a
housewife and has been a. housewife since 1961.

Education: List each college and law school you have
attended, including dates of attendance, degrees received,
and dates degrees were granted.

a. University of Mississippi, Oxford, MS. 1957-1961.
Received L.L.B. (1961, changed to J.D. in 1968) and B.A.
(1959) .

b. Jones County Junior College, Ellisville, MS. 1955-1957.
Received A.A. Degree.

Employment Record: List (by year) all business or
professional corporations, companies, firms, or other
enterprises, partnerships, institutions and organizations,
nonprofit or otherwise, including firms, with which you were
connected as an officer, director, partner, proprietor, or
employee since graduation from college.

a. 1959-1961. While a student at the University of
Mississippi, I distributed newspapers for the Clarion Ledger
and Jackson Daily News in Oxford, Mississippi, and on the

- University of Mississippi campus.
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b. 1960, June-August. Worked as a doorkeeper’'s aid, U.S.
House of Representatives, Washington, DC.

c. 1960-1961. Worked as student-assistant to the director
of men’s housing at the University of Mississippi.

d. 1961. I practiced law as a solo practitioner from June
1961 until September 1961 at 529 Central Avenue, Laurel, MS
39440.

e. From September 1961 until January 1971 I was a
partncr in the law firm of Gartin, Hester and
Pickering, 529 Central Avenue, Laurel, MS 39440.

f. 1962 - I served as prosecuting attorney for the City of
Laurel in Municipal Court. This was an appointed position.

g. 1962 to present. Owner of a farm (Jones County,
Mississippi.)

h. 1964 to 1968 - I served as prosecuting attorney of Jones
County, Mississippi. This was an elected position.

i. From approximately 1965 until 1588, I was a member
of the Board of Directors and served as president of
Pickering Bros. Farms, Route 2, Taylorsville, MS 39168.

j. During 1971 and 1372 I practiced law under the firm
name of “Law Offices of Charles W. Pickering,” 528
Central Avenue, Laurel, MS 39440.

k. 1972 until 1980 - I served in the Mississippi State
Senate. This was an elected position.

1. From 1973 to January, 1980 I practiced law in the
firm of Pickering & McKenzie, 529 Central Avenue,
Laurel, MS 32440.

m. In 1980 I again practiced law under the firm name
of “Law Offices of Charles W. Pickering,” 529 Central
Avenue, Laurel, MS.

n. 1980 until 1996 - I was a member and Chairman of the
Board of Directors of Robine and Welch Machine and Tool
Company, Inc., P. O. Box 252, Laurel, MS 39441.
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o. From 1981 until approximately 1986 I practiced law
in the firm of Pickering & Williamson, 529 Central
Avenue, P. O. Box 713, Laurel, MS 39441.

p. 1983 to 1987 - I was a member and chairman of the Board
of Directors of Computer Partner and Software, Inc., P. O.
Box 483, Laurel, MS 39%441.

g. 1983-1990. Chairman (1983-1985), Member of Board
of Directors (1983-1$9%0), Jones County Economic
Development Authority.

r. From approximately 1986 until 1990, when I was
appointed to the bench, I practiced law in the firm of
Pickering, Williamson & Walters, 529 Central Avenue,
P.O. Box 713, Laurel, MS 39441.

s. 1990-present. U.S. District Judge, Southern District of
Mississippi.
t. 1999-present. On the Board of Directors of the

Institute for Racial Reconciliation at the University
of Mississippi.

Military Service: Have you had any military service? If
so, give particulars, including the dates, branch of
service, rank or rate, serial number and type of discharge
received.

I was not in the military.
Honors and Awards: List any scholarships, fellowships,
honorary degrees, and honcrary society memberships that you

believe would be of interest to the Committee.

a. Rated “AV,” the highest rating given by Martindale
Hubbell, a publication that rates attorneys, at time of
appointment to bench.

b. Graduated first in law school class, 1961

c. B.A. Degree from University of Mississippi with honors,
1959, with major in history

d. Graduated first in class, Jones County Junior College,
1857
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a. Selected to Law Journal staff, University of Mississippi
gchool of Law, based on academic achievement

f. Selected to serve as chairman of the Moot Court Board at
University of Mississippi Schcol of Law based on academic
achievement

g: Received recognition as outstanding graduate in field of
real property, University of Mississippi School of Law, 1961

h. 1In final Moot Court competition, University of
Misgsissippi Schocl of Law, 1961

i. Honorary doctorate from William Carey Cellege in
Hattiesburg, Missiseippi, in 1984

5. My wife and I were honored as Outstanding Alumni of
Jones County Junior College, Ellisville, Mississippi, in
2000

k. Member of Phi Delta Phi Honorary Legal Fraternity,
University of Mississippi

1. President of ODK National Men’s Leadership Fraternity,
University of Mississippi

m. President Tau Kappa Alpha, Honorary Speech Fraternity,
University of Mississippi

n. Member of honorary fraternities in areas of scholastics,
history and political science at University of Mississippi

Bar Agsociations: List all bar azsociations, legal oz
judicial-related committees or conferences of which you are
or have been z member and give the titles and dates of any
offices which you have held in such groups.

I serve on the Judicial Branch Committee of the Judicial
Conference of the United States, appointed by Chief Justice
Rehnguist in 1997.

Federal Judges Association. I served on the Board of
Directors from 1987-2001 and was a member of the Executive
Committee, 1989-2001.

American Bar Association, from early 1960s to present

Mississippi Bar Association, from 1961 to present
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Jones County Bar Association. I served as vice president
and president-elect in 1978-1979, but resigned as president-
elect because I was a candidate for Attorney General of
Mississippi.

Mississippi Trial Lawyers Association
Association of Trial Lawyers of America

Other Memberships: List all organizations to which you
belong that are active in lobbying before public bodies.
please list all cther organizations to which you belong.

Federal Judges Association, Board of Directors of the
Institute for Racial Reconciliation at the University of
Mississippi; Jones County Farm Bureau; Mississippi Farm
Bureau; Jones County Junior College Alumni Association;
University of Mississippi Alumni Association; State 4-H
Advisory Council; and Sigma Chi Fraternity, alumni; and an
inactive Mason and Shriner. Although not a formal
organization, I helped convene a group that is presently
developing a plan to address the needs of “kids at risk” in
Laurel, Mississippi.

Court Admigsion: ©List all courts in which you have been
admitted to practice, with dates of admission and lapses if
any such memberships lapsed. Please explain the reason for
any lapse of membership. Give the same information for
administrative bodies which reguire special admission to
practice.

a. All trial courts within the State of Mississippi, June
1961, until appointed to the federal bench in 1990.

b. Supreme Court of Mississippi, June 1961, until appointed
to the federal bench in 1990.

¢. United States District Court for the Southern District
of Mississippi, July 11, 1961, until appointed to the
federal bench in 1990.

d. U.S. Court of Appeals for the Fifth Circuit, July 14,
1980, until appointed to the federal bench in 1990.

e. United States District Court for the Northern District
of Mississippi, January 18, 1990, until appointed to the
federal bench in 1990.
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Published Writings: List the titles, publishers, and dates
of books, articles, reports, or other published material you
have written or edited. Please supply one copy of all
published material not readily available to the Committee.
Also, please supply a copy of all speeches by you on issues
involving constitutional law or legal policy. If there were
press reports about the speech, and they are readily
available to you, please supply them.

a. In November 19399 I wrote an article on the need to
promote racial harmony. This article was published in the
Sunday, Decewmber 26, 1999, edition of the Clarion ledger, =z
newspaper published in Jackson, Mississippi. A copy of this
article is attached.

b. Speech on Jury Nullification to Federal Bar Association,
Jackson, Mississippi, March 21, 2000. A copy of the draft
for this speech is attached.

¢. “Torts - Right of Privacy,” MississippibLaw Journal,
March 1960, review of a recent case while on Law Journal
staff at University of Mississippi. 2 copy is attached.

d. *“Criminal Law - Miscegenation - Incest,” Mississippi Law
Journal, May 1959, while on Law Journal staff at University
of Mississippi. A copy is attached.

e. In 1984 and 1985 I delivered addresses as the President
of the Mississippi Baptist Convention. These addresses were
printed in The Baptist Record, the state Baptist newspaper.
These speeches were related to the Southern Baptist
Convention and its Biblical doctrines. Copies of these two
addresses are attached.

Health: What is the present state of your health? List the
date of your last physical examination.

Good. March 28, 2001.

Judicial Office: State (chronologically) any judicial
offices you have held, whether such position was elected or
appointed, and a description of the jurisdiction of each
such court.

a. I served as municipal judge for the City of Laurel for a
brief period from July 1969 to September 1969. This was an
appointed position. The Municipal Court of the City of
Laurel, Mississippi, handles criminal misdemeanors. In
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September 1969 I was required to travel extensively. As a
result I resigned the city judge’s position.

b. I have served as United States District Judge for the
Southern District of Mississippi since October 2, 1990. This
Court has federal question and diversity jurisdiction within
the Southern District of Mississippi.

Citationg: If you are or have been a judge, provide:

(1) citations for the ten most significant opinions you have
written;

(a) Suggs v. PanAmerican Life Insurance Co., 847 F.
Supp. 1324 (S.D. Miss. 1994).

(b) Coats v. Penrod, 785 F. Supp. 614 (S.D. Miss.
1992) .

(¢) Sunbeam Products Inc. v. Westbend Co., 1996
Westlaw 511639, 39 U.S.P.Q. 2d 1545 (S8.D. Miss. 1996) .

(d) Bryant v. Lawrence County, 814 F. Supp. 1346 (S.D.
Miss. 1993)and Brvant v. Lawrence County, 876 F. Supp. 122
(8.D. Miss. 1995).

(e) Hammond v. Coleman Company, 61 F. Supp.2d 533 (S.D.
Miss. 1999).

(f) Lee v. General Motors, 950 F. Supp. 170, 34 UCC
Rep. Serv. 24 315 (S.D. Miss. 1996).

{g) Rindham v. Wyeth Laboratories, 786 F. Supp. 607
Prod. Liab. Rep. (CCH)B 13,273 (S.D. Miss. 1992).

(h) Bingham v. Anderson, 21 F. Supp. 2d 639 (S.D. Miss.
1998} .

(i) U.S. v. Wainuskis, 942 F. Supp. 1101 (8.D. Miss.
1996) .

() Thornhill v. Breazeale, 88 F. Supp. 2d 647 (S.D.
Miss. 2000).

(2) a short summary of and citations for all appellate
opinions where your decisions were reversed or where your
judgment was affirmed with significant criticism of your
substantive or procedural rulings:
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PUBLISHED OPINIONS

(a) Addo v. Globe Life and Accident Ing., Co., 230 F.3d
759 (5th Cir. 2000) Vacated and remanded.

This case was removed from state to federal court.

Plaintiff filed a motion to remand. This court denied the
motion to remand and granted summary judgment for the
defendant. The case involved a $5,000 policy of insurance.
Plaintiff, in her state court complaint prayed for recovery
of less than $75,000. A few days after suit was filed,
plaintiff responded to a $5,000 offer of zettlement from
defendant and demanded $250,0600. In a case of first
impression, 'a divided Fifth Circuit panel concluded that the
demand letter was an “other paper” under 28 U.S.C. §

1446 (b), for purposes of “opening § 1446 (b)’'s 30-day removal
window.” Since defendant removed more than thirty days
after this letter was received the majority concluded that
the removal was not timely, that this Court lacked
jurisdiction, and vacated and rewmanded the grant of summary
judgment with instructions that the case be remanded to
state court.

(b) Phillips v. Donnelly, 216 F.3d 508 (5th Cir. 2000).
Vacated and remanded.

This was a habeas corpus case in which the petitioner pled
guilty to vehicular manslaughter in state court. The
Magistrate Judge filed a report and recommendation which
recommended dismissal of the case based on untimeliness in
filing the petition. Based on information provided by the
petitioner in his Objections to the Magistrate’s Report and
kecommendation, I remanded the matter to the Magistrate
Judge for further consideration. The Magistrate Judge
reviewed the matter further and provided another Report and
Recommendation, again recommending dismissal of the matter
based on the untimeliness of the petition. The petitioner
claimed that he did not receive notice of the denial of his
state court appeal until some four months after it was
actually entered. He argued that the district court should
toll the statute of limitations for the time period between
the actual denial by the state court and the time when he
allegedly received notice. Ultimately, I adopted the
Magistrate’s Report and Recommendation which concluded that
the delay in notification did not toll the statute of
limitations.

On appeal, the Fifth Circuit, recognizing that
equitable tolling should only apply in exceptional
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circumstances, found that it could be applicable in this
case. This was the first time the Fifth Circuit had ruled
that an alleged failure to receive a copy of a state court
decision could be the basis for equitable tolling. The Fifth
Circuit vacated the order of dismissal and remanded for a
hearing as to when the petitioner actually received notice
of the denial of hisg state court appeal. This matter was
referred back to the Magistrate Judge for hearing.

{c) Martin v. Memorial Hospital at Gulfport, 86 F.3d

1391 (5th Cir. 1996). Affirmed in part, reversed in part
and remanded.

The Memorial Hospital at Gulfport entered into an exclusive
contract with a physician to operate the hospital‘s facility
for end stage renal disease. Martin, another physician,
claiming this contract eliminated competition and prevented
him from practicing medicine, brought an antitrust action
against Memorial Hospital and its Board. This Court granted
in part defendant’s motion for summary judgment based on
local governmental immunily as to money damages and denied
gummary judgment as to the plaintiff’s claim for injunctive
relief, attorney’s fees, and court costs. This Court
dismissed all other claims against the individual board
membars.

The Fifth Circuit granted interliocutory appeal on the
single issue of whether the hospital, owned and operated by
a municipality, and the hospital’s board of trustees are
immune from an antitrust claim under the state action
doctrine of Parker v, Brown, 317 U.8. 341 {1843). The Fifth
Circuit found that under Mississippi law the hospital and
its board members were authorized to enter into anti-
competitive agreements and were entitled to state action
immunity. The case was remanded for entry of summary
judgment on all antitrust claims.

After the matter was remanded to this Court, the
hospital filed new wotions for summary judgment which were
granted in their entirety. This case was then appealed by
the physician. It was affirmed by the Fifth Circuit. 130
F.3d 1143 {5th Cixr. 1987).

(d) Land v. United States Fidelity and Guaranty Co., 78
F,3d 187 {(5th Cir. 1996). Reversed and remanded.

This was a diversity case involving “stacking” of uninsured
motorist coverage. This Court concluded that stacking was
allowed under Mississippi law and granted summary Jjudgment.
The Fifth Circuit stated “we trespass on the ever-shifting

2



22

sands of Mississippi’s uninsured motorist law” and noted
that it had a more recent case from the Missigsippi Supreme
Court “unavailable to the district court.” The Fifth
Circuit then reversed and remanded. Before the issue could
be tried before this court, the Mississippi Supreme Court
handed down yet another decision basically consistent with
this Court’'s initial ruling. U.S. Fidelity and Guar. Co. v,
Ferguson, 698 So.2d 77 (Miss. 1997). The parties settled
for approximately 90 to S5 percent of the amount in
controversy based on the subsequent decision of the
Mississippi Supreme Court.

{e) Applewhite v. Reichhold Chemicals, Ing., 57 F.3d
571 (5th Cir. 19%5). Affirmed in part, vacated in part.

This case inveolved a 1977 explosion and fire at defendant’s
plant in Columbia, Mississippi (incorrectly referred to as
Columbus). On March 3, 1992, when this case was being
handled by a different judge an order was entered ‘“requiring
all subsequent suits against Reichhold Chemicals regarding
the Columbus site to be filed separately.” This Court
denied the plaintiffs’ motion for a class certification
under Rule 23 (b) (3) and also dismissed the plaintiffs’
complaint without prejudice based on the March 3, 1992,
order. The Fifth Circuit affirmed the denial of class
certification but concluded that the Court should have
examined each case individually rather than relying on the
March 3, 1992, order and remanded to the district court to
consider whether plaintiffs were properly joined and whether
they should be allowed to continue in one action.

{f) Satcher v. Honda Motor Co., 52 F.3d 1311 (5th Civr.
1995). Affirmed in part, vacated in part.

Plaintiff wotorcycle rider had a leg amputated in an
accident with a motor vehicle. He brought a products
liability suit under the crash worthiness doctrine. This
Court denied defendant’s wmotion for summary judgment and the
case proceeded to trial. The jury awarded compensatory and
punitive damages. The issue of punitive damages was
submitted to the jury based on testimony that defendant had
known of the alleged dangerous design for twenty years and
had joined with other manufacturers in deliberately blocking
the adoption of safety standards within the industry which
would have precluded this design and prevented the injury.
The defendant appealed and the Fifth Circuit initially
reversed and rendered, but on rehearing, based on an
intervening state court decision, vacated its original

10
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opinion and remanded the case to this Court for further
consideration. Upon reconsideration, this Court reaffirmed
the jury verdict whereupon the defendant again appealed.
The Fifth Circuit affirmed this Court’s evidentiary and
trial rulings and the jury verdict on compensatory damages
but found that Honda’s conduct did not rise to the level
required for the imposition of punitive damages and vacated
the punitive damages award.

(g) L & A Contracting Company v. Southern Concrete
Services, Inc., et al, 17 F.3d 106 (5th Cir. 1994). Affirmed

in part, vacated in part.

In this case, L & A Construction Company was a general
contractor on a project to build a bridge in Apalachicola,
Florida. L & A subcontracted with Southern Concrete
Services to provide concrete for the project. Throughout
the course of the project, the evidence established that
Southern Concrete failed to provide a sufficient quantity of
concrete of sufficient quality in a timely manner for the
completion of the project. L & A put the subcontractor,
Southern Concrete, on notice that it considered this to be a
breach of contract and copied the subcontractor’s bonding
agent, Fidelity and Deposit Company of Maryland.

After completion of the project, L & A sued Southern
and F & D for breach of contract in Mississippi state court.
The case was removed to federal court. This Court conducted
a six-day bench trial. At the conclusion of the trial,
applying Florida law, this Court found that both Southern
and F & D had breached the subcontract and awarded L & A
damages against both Southern and F & D.

on appeal the Fifth Circuit, making a legal distinction
pbetween “breach” and “default”, affirmed this Court’s award
of damages to L & A against the subcontractor Southern but
vacated the judgment against the surety F & D.

(h) Although Exxon Corp. v_Crosby Mississippi
Resources, Ltd, 40 F.3d 1474 (5th Cir. 1995), is listed in
the indexes as affirmed in part and reversed in part, the
opinion of this Court was affirmed.

This appeal involved two different cases from the Southern
District of Mississippi consolidated on appeal. One case,
found at 775 F. Supp. 969, was rendered by a different
judge. The second case, found at 815 F. Supp. 977, was
decided by me. My decision was affirmed while the decision
of the other judge was affirmed in part and reversed in
part. 40 F.3d 1491.

11
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(i) The following case was appealed from this Court to
the Fifth Circuit. The Fifth Circuit affirmed and the
decision of the Fifth Circuit was appealed to the Supreme
Court. The Supreme Court reversed the Fifth Circuit.
Garlotte v. Fordice, 29 F.3d 216 (S5th Cix. 1994), certiorari
was granted, Garlotte v. Fordice, 513 U.S. 1123, 115 S. Ct.
929, 130 L.Ed.2d 876 (1995). Judgment of Fifth Circuit was
reversed by Garlotte v. Fordice, 515 U.S. 39, 115 S. Ct.
1948 (1995). On remand in Garlotte v. Fordice, 72 F.3d 34
(5th Cir. 1995), the Fifth Circuit again affirmed this
Court’s dismissal of Garlotte’s habeas corpus petition, this
time on the merits.

The factual background was as follows: Garlotte was
sentenced to three years for possession of marijuana. He
received two concurrent life sentences for murder to run
consecutive to his three year marijuana sentence. The
petition for habeas involved only the marijuana conviction.
This Court denied the petition for habeas on the merits and
declined to grant a Certificate of Probable Cause. The
Fifth Circuit granted a Certificate of Probable Cause and
ordered the respondent to brief the issue of whether or not
the district court prematurely dismissed Garlotte’s petition
without a hearing. The Fifth Circuit then affirmed this
Court finding that since Garlotte had already served his
three year sentence for the marijuana charge he was no
longer in custody on that charge. The Supreme Court, in a
7-2 decision, reversed the Fifth Circuit concluding that
Garlotte was “in custody” for the purpose of his habeas
petition even though he had already served his marijuana
gsentence. The Supreme Court found that he would have
started serving his life sentence sooner if his marijuana
conviction had been set aside. On remand, the Fifth Circuit
reviewed all 15 points of error alleged by Garlotte, on the
merits, and affirmed this Court’s original dismissal of his
habeas corpus petition.

(j) U. S. v. Nguyen, 28 F.3d 477 (5th Cir. 19%4).
Reversed and remanded.

Defendant was convicted of one count of using fire to commit
a felony and one count of attempting to destroy a building
by fire in violation of two different subsections of 18
U.S.C. §844. Defendant appealed. The Government cross-
appealed. The Fifth Circuit affirmed on the question of
whether the evidence was sufficient; affirmed this Court’s
refusal to dismiss count three as being multiplicitous,
though defendant was ultimately acquitted on this count; and

12
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affirmed this Court’s denial of defendant’s motion for a
mistrial when defense counsel on cross examination elicited
information relative to another arson. The Fifth Circuit
agreed with this Court that this information was elicited in
response to a direct question by defense counsel and further
that the cautionary instruction given by this Court was
adequate to cure any prejudice. The Fifth Circuit also
affirmed this Court’s giving of a modified Allen charge.
This Court sentenced defendant to five years as to the
mandatory count, but did not sentence defendant as to the
second count, which this Court concluded involved the same
conduct as the first count. The Fifth Circuit reversed and
remanded for this Court to impose a consecutive sentencc as
to the second count.

(k) Watkins v. Fordice, 7 F.3d 453 (5th Cir. 1993).
Reversed and remanded.

This was a voting rights case in which this Judge was one of
a three judge panel composed of Circuit Judge Rhesa H.
Barksdale, District Judge Tom S. Lee, and this writer. This
case was originally filed in 1991 after Mississippi had
redistricted both houses of its legislature based on 1930
census data. The Attorney General had objected to the 1991
redistricting plan. The appellants had asked the three
judge district court to enjoin the upcoming elections. This
request was denied. Watkins v. Mabus, 771 F.Supp. 789 (D.C.
Miss. 1991) . The denial was affirmed by the United States
Supreme Court. {Affirmed in part, vacated in part. Watkins
v. Mabug, 502 U.S. 954, 72 S.Ct. 412, 116 L.Ed. 2d 433
(1991).) In its 1992 regular session, the Mississippi
Legislature passed a revised redistricting plan which was
precleared by the United States Attorney General. The 1952
redistricting plan mooted all of appellants’ claims. The
Court had ordered the parties to file necessary motions for
the final disposition of the case. In response, the
appellants requested dissolution of the three judge court,
remand of the case to a single judge district court, and
award of attorney fees. The Court awarded $198,688.23 in
attorney fees and expenses instead of the $866,938.39
requested. The appellants filed a timely appeal and the
state cross appealed. The Fifth Circuit affirmed on all
issues except on the hourly rate employed by the district
court. Plaintiffs filed affidavits from attorneys in the
community showing the prevailing market rate in the locality
to be 5150 to $200 per hour for attorneys with more than ten
years experience and $100 to $150 per hour for those with
four to ten years experience. The State introduced

13
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attorneys’ affidavits showing the market range to be $75 to
$125 per hour. The three judge panel set what it found to
be a reasonable hourly rate, of $95-110 per hour, within the
market range, but according to the Fifth Circuit this
deviated from the customary billing rates of the appellants’
attorneys. The Fifth Circuit vacated the award of attorney
fees and remanded to the Court to either award each
attorney’s customary billing rate or state concise reasons
for its decision to do otherwise. On remand the Court
reviewed the fee request and reaffirmed its prior order.

852 F.Supp. 542 (S.D. Migs. 1994). The Fifth Circuit
affirmed. 49 ©.3d 728 (5th Cir. 1995).

(1) United States v. Murray, 988 F.2d 518 (5th Cir.
1993). Affirmed in part, reversed in part, and remanded.

Defendant was convicted by a jury of possession of a
firearm by a previously convicted felon, aiding and abetting
the transfer of an unregistered firearm, possession of an
unregistered firearm and aiding and abetting in the sale of
a firearm to a convicted felon. After conviction, the
defendant appealed all four counts of his conviction.
Congidering conviction as to each count in turn, the Fifth
Circuit made a determination that there was sufficient
evidence to support the convictions for possession of a
firearm by a previously convicted felon, aiding and abetting
in the transfer of an unregistered firearm and possession of
an unregistered firearm. The Fifth Circuit found, however,
that the evidence was insufficient to convict the defendant
of aiding and abetting in the sale of a firearm to a
convicted felon. The Fifth Circuit affirmed the judgment of
thig Court as to three convictions and reversed this Court
as to the fourth conviction, and remanded fcr resentencing.

(m) U.S. v. Christine Wainuskis, 138 F.3d 183 (5th Cir.
(Miss.) 1998).

Thig case is listed on the Fifth Circuit’s index as vacated.
It was in fact an affirmance of this Court’s denial of the
defendant’s 28 U.S.C. § 2255 motion to set aside her
judgment of conviction.

UNPUBLISHED OPINIONS

(a) U.S.A. v. Kirksey Nix and John Ransom, 1:91-CR-40,
99-60069 (5th Cir. Feb. 12, 2001). Reversed and remanded.

14
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The defendants were convicted of several counts of
conspiracy involving the murder for hire of a state court
judge in 1991. The defendants filed a motion for new trial
in 1995 allegedly based on newly discovered evidence. At
the reguest of the defendants, because of an intervening
trial regarding new charges in relation to the murder for
hire, the Court did not rule on this motion for new trial
until 1997. The Court dismissed the defendants’ motion.

The defendants untimely filed a notice of appeal. The Fifth
Circuit remanded the matter to this Court for a
determination of whether or not the defendants’ filings were
late due to good cause or cxcusable neglect . In a detailed
opinion this Court ruled that the defendants did not show
excusable neglect nor good cause for the late filing based
on Rule 17(c) of this Court’s local rules which notifies all
pro se litigants of their “continuing obligation to apprise
the court of any address change.” This Court found that the
defendants had not timely notified the district court
clerk’s office as to their change in addresses and that such
had caused the delay in filing timely notices of appeal.

The Circuit Court stated that the defendants had advised the
Fifth Circuit that they had orally notified the district
court clerk’s office of their new addresses. This argument
was not made before this Court, but rather defendants argued
that they had made other filings with this Court and from
those filings the Clerk should have been able to ascertain
their new addresses. In light of defendants’ argument that
they had orally notified the Clerk of their change of
addresses, the Circuit Court vacated the District Court’s
findings by holding that the word “apprise” in the district
court’s local rules could include an oral as well as written
notification. The Circuit Court vacated and remanded to
this Court for a factual determination as to whether
defendants gave reasonable notice-though not necessarily
written--of their new addresses. The Appellate Court, as
did this Court, noted that “Nix and Ransom are habitual
litigants who have systematically burdened the federal court
system with literally thousands of pages of frivolous
material.” The matter has been referred to the magistrate
judge assigned to the case for factual findings.

(b) Fairley v. The Prudential Ins. Co,, 91-CV-74, %94-
60050 (5th Cir. Nov. 8, 1994). Reversed and rendered.

This case involved the interpretation of insurance coverage
under an accidental dismemberment policy. Fairley injured
his right eye and sought treatment from several physicians.
In an untreated state his vison was 20/400. Fairley filed a

15
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claim on his accidental dismemberment policy for loss of
sight in that eye. Doctors recommended a corneal transplant
which Fairley underwent after much reluctance. After the
operation Fairley’s vison remained at 20/400, but could be
corrected to 10/20 with a contact lens. Fairley was fitted
with a contact lens, but found the lens very uncomfortable
and only wore it sporadically. He had difficulty wearing
the lens while working. The insurance company determined
that Fairley’s loss of sight was not irrevocable and denied
coverage. This Court reversed the plan administrator’s
determination and awarded benefits to Fairley on the basis
that Fairley could unot wear the contact in real worid
conditions. The Fifth Circuit determined that since this
was an ERISA plan, factual findings should be disturbed only
if the plan administrator (Prudential) abused its
discretion. Finding no abuse of discretion, the Fifth
Circuit reversed and rendered.

(c) Heptinstall v, Blount, CA H90 0254, 92-07481 (5th
Cir. Aug. 11, 1993). Affirmed in part, reversed in part,
and remanded.

Heptinstall, a state prisoner, pled guilty to aggravated
assault. He then filed a pro se complaint alleging that
since the search warrant did not describe the guns seized
there was an illegal search and seizure; that as a pretrial
detainee he was confined in unsanitary conditions, without
adequate ventilation, in an overcrowded cell, and that this
constituted a violation of the due process clause of the
14th Amendment; that he was denied access to the courts
because he was not provided with writing materials and
stamps; and that he was deprived of property in that an
officer misappropriated $200 in cash, that the sheriff
inappropriately turned the keys to his shop over to his ex-
wife, and that law enforcement officers failed to return
seized property. Heptinstall failed to respond to discovery
and was ordered by the Court to submit to a deposition.
Heptinstall refused to be sworn at his deposition, answered
a few guestions and terminated the deposition by saying
“Case closed, gentlemen. Bye.” Defendants moved to dismiss
under Rule 37 as a sanction for failure to obey a court
order and under Rule 12 for failure to state a cause of
action. Heptinstall failed to respond to the motion to
dismiss. This Court granted the motion to dismiss on both
grounds. Heptinstall moved for additional time to appeal,
which this Court granted. Defendants argued that this Court
should not have allowed Heptinstall additional time within
which to appeal. The Fifth Circuit concluded this Court did

16
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not abuse its discretion in granting the extension of time
to plaintiff, affirmed the dismissal of the claims against
defendants in their official capacities and affirmed the
Court’s dismissal of the deprivation of property claim. The
Fifth Circuit agreed that plaintiff’s failure to comply with
a court order subjected plaintiff to sanctions but concluded
that dismissal was too severe. The Fifth Circuit reversed
and remanded the case as to the claims of illegal search and
seizure, unconstitutional conditions of confinement, and
denial of access to the courts against certain defendants in
their individual capacities; and modified the Rule 12
dismissal of other ciaims to reflect dismissal without
prejudice.

(d) U.8. v. West, CR S92 00015 03, 93-07042 (5th Cir.
July 8, 1993). Affirmed in part, reversed in part, and
remanded.

West was convicted by a jury of conspiracy to possess
cocaine with intent to distribute, interstate travel in aid
of unlawful activity, and possession with intent to
distribute a controlled substance. West previously had been
convicted under a separate indictment of conspiracy to
possess marijuana, interstate travel in aid of unlawful
activity, and possession with intent to distribute
marijuana. At this second trial, West moved for acquittal
as to the conspiracy to possess cocaine charge on the basis
that there was only one conspiracy to distribute both
cocaine and marijuana and that the second indictment and
trial constituted double jeopardy. This Court denied West’'s
motion for acquittal, but gave West the benefit of the doubt
and made the sentence on the second conviction run
concurrent with his previous conspiracy conviction. The
Fifth Circuit affirmed West’'s second conspiracy conviction
in regard to the counts relating to interstate travel in aid
of unlawful activity, and possession with intent to
distribute a controlled substance. The Fifth Circuit found
that the evidence established only one conspiracy and
reversed the conviction for conspiracy to distribute
cocaine.

(e) Marshall Durbin Cos. V. United Food & Commercial
Workers Union, 2:98-CV-241; 00-60597 (5th Cir. May 15,
2001). Vacated in part; affirmed in part, and remanded.

This case involved a challenge to an arbitrator’s decision
under the Federal Arbitration Act. Marshall Durbin Company
fired Theatrice Taylor because of alleged insubordination.

17
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Theatrice Taylor filed a grievance through the United Food &
Commercial Workers Union. The matter was submitted to
arbitration and the arbitrator found that Theatrice Tayloxr
was not insubordinate and that she should be reinstated
without back pay. Marshall Durbin filed suit to reverse the
arbitrator’s decision. This Court had reservations about
the arbitrator’s decision that there was no insubordination,
based on the facts reflected in the record, but under
controlling case law affirmed the arbitrator’s decision and
ordered Marshall Durbin to reinstate Theatrice Taylor. In a
subsequent motion, the union sought attorney’s fees and back
pay for Theatrice Taylor. This Court denied both requests
finding that it had no authority to set aside the
arbitrator’s decision that no back pay should be awarded,
although this Court felt that if reinstatement was
appropriate that back pay should be awarded. The Fifth
Circuit affirmed the denial of attorney’s fees but vacated
the decision not to award back pay, citing cases from other
circuits, and deciding that the arbitrator’s award of
reinstatement without back pay was ambiguous because the
arbitrator did not contemplate the delay caused by a
challenge under the Federal Arbitration Act. The Fifth
Circuit remanded the case with instructions to remand the
case to the arbitrator to resolve the issue of back pay.

(f) Woolwine Ford Lincoln Mercury v. Consolidated
I 2:98-CV-148; 00-60314 (5th Cir.

Financial Resources, Inc.,

Dec. 27, 2000). Vacated.

This was a diversity case invelving a dispute over the sale
and financing of automobiles. Defendant finance company
released proceeds to a middleman without obtaining the
titles from Woolwine, the seller. The middleman became
financially insolvent. The issue was whether the seller or
finance company would suffer the loss. During pendency of
the litigation the parties reached a compromise settlement
wherein each would suffer one-half of the loss. On January
12, 2000, the Court dismissed the case with prejudice
reserving the right to enforce the settlement for a period
of 35 days after the dismissal. On February 25, 2000,
Woolwine filed a motion to enforce the settlement agreement.
Defendant filed a response and stipulated that the motion to
enforce settlement had been timely filed. Defendant fired
its attorney, contacted this Court and requested a
continuance. After obtaining the continuance, Defendant
contacted court personnel the afternoon before the hearing
to obtain details relative to the hearing, but failed to
appear at the hearing. The Court entered judgment enforcing
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the settlement. Defendant appealed. The Fifth Circuit held
that the motion to enforce settlement was not filed within
thirty-five days after the case was dismissed and therefore
the Court had no jurisdiction. The judgment was vacated.

(g) Ravfield Johnson v. Forrest County Sherif's Dept.,
2:96-CV-291; 98-60556 (5th Cir. Feb. 15, 2000). Vacated and
remanded.

Plaintiff, a state prisoner, filed a complaint challenging
the defendant’s jail policy prohibiting inmates from
receiving magazines by mail. The sheriff cited reascns Ioxr
the ban as being the danger of fire, the possibility that
inmates could use magazine pages to stop toilets, and the
potential for messy cells. This Court adopted the
recommendation of the Magistrate Judge and dismissed the
complaint. Based on the First Amendment, the Fifth Circuit
vacated the order of dismissal, directed that the plaintiff
be allowed to amend his complaint to allege a claim of
retaliation, and remanded the case to this Court for further
proceedings.

(h) United Stateg of America v. Roger O. Dyess, 2:87-
CV-163; 98-60174 (5th Cir. Mar. 22, 1999). Vacated in part,
affirmed in part, and remanded.

Dyess was convicted of mail fraud by arson at a trial before
this Court. His conviction was affirmed by the Fifth
Circuit in an unpublished opinion. Subseqguently Dyess filed
a motion for a new trial and a motion to set aside sentence
under Section 2255. In accordance with the Report and
Recommendation from the Magistrate Judge, this Court denied
the motion for a new trial and diesmissed the petition for
habeas as time barred. The Magistrate Judge’s Report and
Recommendation as to the habeas petition was based upon a
Second Circuit decision that concluded that the one year
statute of limitations found in 28 U.S8.C. § 2244(d) (1)
expired on April 23, 1997. After this Court dismissed the
complaint, the Fifth Circuit rendered a decision determining
that the one year statute of limitations under 28 U.S.C. §
2244 (d) (1) expired on April 24, 1997, rather than April 23.
The Fifth Circuit affirmed this Court’s denial of the motion
for a new trial, vacated this Court’s dismissal of Dyess’
Section 2255 motion, based on the intervening Fifth Circuit
decision, and remanded the matter to this Court for
consideration of Dyess’ Section 2255 motion. After remand,
the Government moved for downward departure based upon
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substantial assistance and Dyess voluntarily dismissed his
Section 2255 motion.

(i) Herman Barnes v. Edward Hargett, CA-H-88-0223, 92-
7436 (5th Cir. April 15, 1994). Vacated in part, affirmed

in part, and remanded.

Barnes, a state prisoner, serving two consecutive life
sentences for two capital murders committed during the
course of an armed robbery, filed for habeas relief alleging
an illegal arrest, involuntary confession, and an
unreasonable detention prior to hisg initial appearance.

This Couxrt adopted the Magistrate Judge’s Report that
characterized plaintiff’s issues as Fourth Amendment
challenges precluded from federal review by Stone v. Powell.
The Fifth Circuit affirmed this Court’s decision that the
Fourth Amendment issues had been fully litigated in state
court and were barred from relitigation on collateral
federal review. Construing the complaint most favorably to
plaintiff, the Fifth Circuit, however, held that the issue
of the voluntariness of plaintiff’s confession should have
been considered under the Fifth, Sixth, and Fourteenth
Amendments. The Fifth Circuit remanded the case for a
determination as to whether plaintiff exhausted his state
court remedies on the voluntariness issue, and if so, for an
analysis of these constitutional claims. This Court then
remanded this case to ancother Magistrate Judge who
recommended that the petition for habeas be dismissed. This
Court adopted the subseguent recommendation of the
Magistrate Judge and dismissed the petition. The Fifth
Circuit then affirmed the dismissal of plaintiff’s petition
for habeas.

() Charles Sylvester Bell v. Lee Roy Black, 2:91-CV-
118, 93-7484 {(5th Cir. April 4, 1994). Vacated and

remanded.

This was a habeas case involving a prisoner in state
custody. The Fifth Circuit vacated this Court’s judgment
with instructions to dismiss plaintiff’s federal habeas
petition for failure to exhaust, without prejudice.

(k) U.8. v. Arthur Loper, 1:94-CV-560, 95-60274 (5th
Cir. May 27, 1996). Vacated and remanded.

Loper was convicted of conspiracy to distribute cocaine.

This Court imposed an enhanced statutory minimum sentence of
120 months under U.S.5.G. § 5G1.1(b) which requires a court
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to impose the statutory minimum sentence where it is greater
than the maximum of the applicable guideline range. Loper’s
conviction was affirmed on direct appeal in an unpublished
opinion. Loper then filed a Section 2255 motion to vacate,
set aside, or correct his sentence. This Court denied
plaintiff‘s motion. The Fifth Circuit noted that this Court
should have set out its findings of fact and conclusions of
law, vacated the dismissal, and remanded for resentencing
because the Government failed to give notice that it would
seek an enhanced sentence as required under Section

851(a) (1) .

(1) U.S. v. Marlon Johngon, 1:397-CV-571, 99-607¢6 (5th
Cir. Dec. 7, 2000). Vacated and remanded.

Johnson pled guilty to conspiracy to possess with intent to
distribute cocaine and conspiracy to intimidate a witness.
He waived his right to appeal his sentence. Johnson filed a
§ 2255 motion alleging ineffective assistance of counsel, in
that his attorney failed to argue for a three point
reduction for acceptance of responsibility; failed to
challenge the use, for enhancement, of a prior state
conviction that was allegedly constitutionally infirm; and
failed to file a notice of appeal as requested. This Court
adopted the Magistrate Judge’s Report and Recommendation,
overruled Johnson’s Objections, and denied Johnson's Section
2255 motion. The Fifth Circuit’s remand is somewhat
contradictory. In footnote four on page three of the
opinion, the Appellate Court said “Johnson’s allegations are
not precise as to whether he challenges that he was not
counseled, or instead, that his plea was involuntary. This
is an issue the district court should explore on remand.
Ultimately to succeed, Johnson will have to prove that his
guilty plea was flawed, not just that he requested an
appeal.” However, in the final sentence of the remand
order, the Court stated “The sole question on remand is
whether Johnson requested that his attorney file a direct
appeal challenging the guilty plea and, if so, whether the
attorney failed to file the appeal.” The Appellate Court on
page four of its opinion in footnote seven stated “The
district court should be impatient with any attempt to
discuss (1) the breach of the plea agreement, (2) any
challenge to the sentence, (3) the use of the uncounseled
misdemeanor, or (4) an ineffective assistance of counsel
claim relating to the waiver of Johnson’s right to appeal
his sentence.” This Court re-referred this matter to the
Magistrate Judge for hearing in accordance with the Fifth
Circuit remand.
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(m) U.S. v. Four Parcelg of Land, CA-H89-0201, 93-07256
(5th Cir. Feb. 10, 1994). Affirmed in part, vacated in
part, and remanded.

This Court, on motion for summary judgment, granted civil
forfeiture of four parcels of land owned by Donnell and
Bessie Baylous. In its motion, the Government alleged that
one of the four parcels of land was used in connection with
the distribution of crack cocaine and that the other three
parcels were acquired with proceeds from drug sales. In a
responsive affidavit, Bessie Baylous stated that three of
the parcels of land were purchased with money from
legitimate sources. For more than twelve months, the
Baylouses failed to respond to the Government’s motion. This
Court relied on affidavits from confidential informants to
establish that the three parcels were indeed obtained with
drug money. The Fifth Circuit affirmed the forfeiture of
the one parcel used in connection with the distribution of
crack cocaine but vacated the forfeiture of the remaining
three parcels. The Fifth Circuit held that the affidavit of
Bessie Baylous created a genuine issue of material fact as
to the source of funds used to purchase the three parcels
and that summary judgment, therefore, was inappropriate.
The Fifth Circuit concluded that on remand the trial court
could consider whether the Baylous had filed timely
responses. Ultimately default judgment was entered for the
Government and the appeal of that judgment to the Fifth
Circuit was dismissed.

(1) Garlotte v. Miss. Dept. of Correctiomns, 2:93-CV-
246, 94-60544 (5th Cir. Feb. 24, 1995). Affirmed in part,
vacated in part, and remanded.

Three prisoners challenged a regulation that prohibited the
possession of word processors and typewriters with memory
and sought a temporary restraining order and a preliminary
injunction. Prison officials contended that the regulation
was necessary because these devices were used to store “scam
letters, gambling pool information, prison officials’ phone
numbers and addresses and gang related information.” This
Court accepted the recommendation of the Magistrate Judge
and dismissed the complaint. The Fifth Circuit affirmed the
dismissal of the denial of the access to the courts claim,
the denial of the claim that the prisoners’ freedom of
speech and association had been abridged, the denial of the
Ninth Amendment claim of right to possess word processors
and typewriters with memory, the denial of plaintiffs’
procedural due process claim, and the denial of plaintiffs’
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request for an injunction or temporary restraining order.
The Fifth Circuit vacated the dismissal of the prisoners’
equal protection claim, their substantive due process claim,
and their claim under the Takings Clause, because plaintiffs
had alleged discriminatory and arbitrary enforcement of the
regulation. On remand, the parties agreed to a non jury
trial before a magistrate judge. The magistrate judge ruled
that the plaintiffs failed to prove their constitutional
claims and a judgment was entered for defendant. No appeal
was taken.

{0} Abrams v. Reichhold Chems., 2:22-CV 122, 25-6
(sth Cir. July 2, 1996). Affirmed in part, vacated in part,
and remanded.

This was a complex toxic torts case. This Court supervised
the settlement of more than 4000 claims. At the time of
this appeal, only the claims of the fifteen appellants
remained in litigation. This Court entered several orders
requiring plaintiffs to provide medical information
demonstrating causation. Seven of the appellants sought to
comply with the Court‘s last order to produce medical
evidence. Eight made no attempt to comply with any of the
Court’s orders requiring production of medical evidence to
support causation. This Court concluded that the proffered
expert testimony would not be admissible at trial, granted
summary judgment against the seven plaintiffs who had
produced medical evidence, dismissed their claims for fear
of future illness, and dismissed the claims of the remaining
eight plaintiffs for failure to comply with the various
court orders requiring them to produce some evidence of
causal connection. The Fifth Circuit affirmed the Court’s
rulings as to the seven plaintiffs who had produced evidence
but reversed this Court’s dismissal as to the eight
plaintiffs who had produced no evidence, but noted that the
Court could consider these claims for summary judgment. On
remand, this Court granted defendant’s motions for summary
judgment as to these remaining plaintiffs and they appealed
but dismissed their appeal.

The above unpublished opinions are all of the unpublished
opinions that I could find reversing or seriously
criticizing my decisions or rulings after reviewing my files
and requesting the Clerk of the Fifth Circuit to do the
same. :
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(3) citations for significant opinions on federal or state
constitutional issues, together with the citation to
appellate court rulings on such opinions.

(a) McGee v. U.S., 863 F. Supp. 321 (S5.D. Miss. 199%4).
This was one of the original cases challenging the Brady
Handgun Bill. This Court concluded that the part of the
Brady Bill requiring local sheriffs to perform certain
duties was unconstitutional under the Tenth Amendment. This
opinion was affirmed by the Fifth Circuit. 79 F.3d 452
(1996) (Kogog v. U.S.) The Supreme Court denied certiorari.
521 U.S. 1118, 17 8. Ct. 2507, 138 L.Ed.2d 1011 {1997).

(b) Yates v. Turzin, et al, 786 F. Supp. 594 (Miss.
1991) . Held that defendants were not amendable to suit in
Mississippi since tort was not committed in Mississippi,
manufacturer was not doing business in Mississippi, and
under the Due Process Clause there were insufficient minimum
contacts with the State to support long arm jurisdiction.

(¢) Neal v. Puckett, (2:97cv90PG - S.D. Miss.) Although
the opinion of this Court denying habeas corpus in this
death penalty case was not published, the Fifth Circuit
affirmed this Court’s denial of habeas. Interpreting
Williams v. Tavloxr, 529 U.S. 362, 120 S. Ct. 1485, 146
L.Ed.2d 389 (2000), a panel of the Fifth Circnit held that
although the Mississippi Supreme Court’s conclusion of lack
of prejudice was incorrect, it was not an unreasonable
application of clearly established federal law. Judge
Jones, who concurred, was of the impression that the
Mississippi Supreme Court did not incorrectly interpret the
prejudice prong of Strickland. The opinion of this Court
dealt with a pnumber of issues argued by the plaintiff. The
rifth Circuit granted a Certificate of Appealability on only
one issue, ineffective assistance of counsel. Before this
Court, the main argument had related to granting of an
instruction later determined by the U. S. Supreme Court to
be unconstitutional. This Court analyzed the instruction
under Brecht v. Abrahamseon, 507 U.S. 619, 113 §.Ct. 1710,
123 L.Ed.2d 353 (1993), and held that there was no prejudice
from the granting of this instruction. As noted, when this
case went to the Fifth Circuit, that issue was not even
argued. Ineffective assistance of counsel, which was not
argued nearly so hard before this Court as it was in the
Fifth Circuit, was the only issue before that Court. On that
issue this Court had ruled in accordance with Judge Jones’
concurrence.
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(d) Fairley v. Forrest County, 814 F. Supp. 1327 {(8.D.
Migs. 1993). This was a case involving the one man-one vote
principle of the Equal Protection Clause and reapportionment
based on population shifts. The case analyzed the history
of the one man-one vote principle and discussed the problems
that occur when courts intrude into areas normally reserved
for legislative bodies, including the breaking of precinct,
beat and county lines, separating communities. of interest
and ignoring things considered by the voters to be important
which can appropriately be considered by legislative bodies
but not courts. The case also dealt with issues of special
elections and the defersnce to ke accorded local
representative bodies in their redistricting efforts.

Public Office: State (chronologically) any public offices
you have held, other than judicial offices, including the
terms of service and whether such positions were elected or
appointed.

a. During the year 1962 I served as prosecuting attorney
for the City of Laurel in Municipal Court. This was an
appointed position.

b. From 1964 to 1968 I served as prosecuting attorney of
Jones County, Missisgippi. This was an elected position.

¢. From 1972 until 1980 I served in the Mississippi State

Senate which is an elected position.

State (c¢hronologically) any unsuccessful candidacies for
elective public office.

a. In 1967 I narrowly lost an election to the House of
Representatives for the State of Mississippi.

b. In 1978 I was a candidate for the United States Senate
in the Republican Primary and lost that primary election to
now U. 5. Senator Thad Cochran.

¢. In 1379 I won the Republican nomination for Attorney

General of Mississippi and narrowly lost the general
election to later Gov. Bill Allain.

Legal Career:

a. Describe chronologically your law practice and
experience after graduation from law school
including:
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1. whether you served as clerk to a judge,
and if so, the name of the judge, the
court, and the dates of the period you
were a clerk;

I did not clerk.

2. whether you practiced alone, and if so,
the addresses and dates;

I practiced alone from June of 1961 until September 1961 at
52¢ Central Avenus, Laurel, MS 39440.

3. the dates, names and addresses of law
firms or offices, companies or
governmental agencies with which you
have been connected, and the nature of
your cenmection with each;

(a) From September 1961 until January‘197l I was a partner
in the law firm of Gartin, Hester and Pickering, 529 Central
Avenue, Laurel, MS 39440.

(b) During 1971 and 1972 I practiced law under the firm name
of “Law Offices of Charles W. Pickering,” 529 Central
Avenue, Laurel, MS 39440.

(¢) From 1973 to January, 1980 I practiced law in the firm
of Pickering & McKenzie, 529 Central Avenue, Laurel, MS
39440.

(d) In 1980 I again practiced law under the firm name of
“Law Officas of Charles W. Pickering,” 529 Central Avenue,
Laurel, MS.

(e) From 1981 until approximately 1986 I practiced law in
the firm of Pickering & Williamson, 529 Central Avenue, P.O.
Box 713, Laurel, MS 39441.

(f) From approximately 1986 until 1990, when I was appointed
to the bench, I practiced law in the firm of Pickering,
Williamson & Walters, 529 Central Avenue, P.C. Box 713,
Laurel, MS 39441.

b. 1. What has been the general character of your
law practice, dividing it into periods with
dates if its character has changed over the
years?
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From June 1961 until 1990 I engaged in the general practice
of law. 1In 1962 I served one year as city prosecuting
attorney prosecuting misdemeanor criminal cases. From
January 1964 until January 1968 I was prosecuting attorney
for Jones County, Mississippi, and engaged in the
prosecution of misdemeanor and felony criminal cases. In
1969, for a brief period of time, I was part-time city judge
in Laurel, Mississippi. I did a limited amount of criminal
defense work. However, I primarily engaged in civil
practice.

I represented a bank for some six cr seven years
(approximately 1980 to 1987) and a major insurance company
for a brief period of time (in the mid-1970s). I
represented an oil company (approximately 1968 to 1990) and
the local cable television company {(approximately 1964 to
1990). I primarily handled negligence claims.

During the early years of my practice, I did a considerable
amount of title work. I did some estate practice. For many
years I did a limited amount of domestic practice. In the
first few years of my practice, I handled a few bankruptcy
matters. In summary, I had a general practice.

2. Describe your typical former clients, and
mention the areas, if any, in which you have
specialized.

It is difficult to describe typical former clients since my
law practice was so varied. My clients requested help with
land transactions, preparation of wills, contracts, and
domestic problems. Other clients had business or other
commercial work to be done. I represented some business
clients on a retainer basis. Although personal injury
clients did not comprise the largest number of my clients,
personal injury work did represent the biggest part of my
practice. Most of these clients had either lost a family
member or had received a persconal injury.

c. 1. Did you appear in court frequently,
occasionally, or not at all? If the
frequency of your appearances in court
varied, describe each such variance, giving
dates.

In the last five years of my practice, I appeared in court

regularly. I did not appear more because we settled by far
the largest percentage of our cases.
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2. What percentage of these appearances was in:

(a) federal courts;

Approximately 20 to 30 percent.
(b) state courts of record;

70 to 80 percent.
(c) other courts.

Occasionally.

3. What percentage of your litigation was:
{(a) civil;

98 percent.
(b) criminal.
2 percent.

4. State the number of cases in courts of record
you tried to verdict or judgment (rathexr than
settled), indicating whether you were sole
counsel, chief counsel, or associate counsel.

In the last five years of my practice, I was sole or chief
counsel in approximately ten cases tried to verdict.

5. What percentage of these trials was:
(a) jury;

Most of the cases that I tried were before a jury.
(b) non-jury.
Very few of the cases that I tried were non-jury.

Litigation: Describe the ten most significant litigated
matters which you personally handled. Give the citatiomns,
if the cases were reported, and the docket number and date
if unreported. Give a capsule summary of the substance of
each case. Identify the party or parties whom you
represented; describe in detail the nature of your
participation in the litigation and the final disposition of
the case. Also state as to each case:
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(a) the date of representation;

(b) the name of the court and the name of the judge or
judges before whom the case was litigated; and

(¢) the individual name, addresses, and telephone
numbers of co-counsel and of principal counsel for
each of the other parties.

a. Style of case: Glaston Hilbun, et al vs. Ralph
Pickering, et al, No. 19,026

Summary of case: Around 1910 a Mr. Hilbun deeded 40 acres
of land to oue of his children for life with a remaindecr
interest to his grandchildren born of this child. 1In the
1920's this property sold for taxes. The company that bought
the 40 acres of land at the tax sale filed a confirmation
suit. 1In the 1930's or 40's Ralph Pickering purchased this
40 acres of land and established his home and other
improvements on the land. In the late 1950's the life
tenant died and the remaindermen filed suit to cancel the
tax sale that occurred in the 1920's and to confirm their
title to the property. It was plaintiffs’ contention that
their interest did not vest until the death of the life
tenant, that the statute of limitations had not run, that
the tax sale was void because statutory steps had not been
followed, and that the confirmation suit was void because
they were minors at the time of the confirmation suit and
process had not been properly served upon them.

Although this was not the first case that I tried, it
was by far the most important and significant case that I
tried during my first couple of years of law practice.
There were numerous complicated issues of law that required
extensive research, including the doctiine of equitable
estoppel, laches, statutory requirements for a valid tax
sale, and statutory reguirements for process on minors. This
involved the homestead of a cousin who lived in the small
rural community in which I was reared. This case was
tremendously important to me.

Party or parties I represented: Ralph Pickering and his
wife

Nature of my participation: I was the chief counsel
throughout the handling of this matter. Although I
associated an older lawyer to assist me in this matter, he
died before trial. I associated another experienced
attorney and he became sick just before the trial date.
The day before trial I associated a third lawyer to assist
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in this matter. I did all of the trial preparation and 75
to 80 percent of the trial of the case.

Final disposition: The case was dismissed with prejudice.
Ralph Pickering and wife kept their homestead. I filed
discovery and reguired the complainants to specify what they
alleged to be the defect in the tax sale. Mississippi had a
1930 Code. The complainants had researched the law back to
the 1930 Code. However, the law had been changed in the
1920's and although the proof they offered would have been
sufficient under the law as it existed from 1930 forward, it
was inadequate to establich a case under the law that
existed in the 1920's. The discovery had doomed the case of
the complainants. They simply did not meet their burden of
proof. Extensive research paid off. The complainants did
not know until after the case was submitted to the court and
we were engaged in final arguments that they had proven that
the tax sale would have been void under the wrong law, and
not the law that was applicable at the time the tax sale
took place.

Date of trial: August 8, 1962

Name of court: Chancery Court of Second Judicial District
of Jones County, Mississippi

Name of judge: Hon. L. B. Porter, deceased

Name, address and phone number of co-counsel: Hon. Robert
L. Riddley, North Carolina, address unknown

Name of counsel for other party or parties: The firm of
McFarland and McFarland represented the complainants. Joe
A. McFarland, who later became a state circuit judge and who
actually tried the case, is now deceased. The other member
of this firm was Hon. Robert H. McFarland, former U.S.
District Judge for the Canal Zone, now retired from the
practice of law. His address is P. O. Box 445, Bay Springs,
MS 39422, (601) 764-2145.

Citation: This case was not appealed and consequently was
not reported.

b. Style of case: State of Mississippi vs. Tilson (Bud
Stringer, No. 5133

Summary of case: Tilson (Bud) Stringer operated a motel and
bar in the City of Laurel, Mississippi. In 1965 a woman who
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apparently was working with Stringer as a prostitute
attempted to commit suicide. It was discovered that two
teenage girls were living at the motel and were engaging in
prostitution. As county prosecuting attorney, I filed
charges against Tilson (Bud) Stringer for contributing to
the delinguency of wminors.

This was a criminal case I prosecuted early in my law
practice. Although Tilson (Bud) Stringer was alleged to
have been involved in many criminal activities, he had never
spent any time in jail prior to this trial. When I ran for
State House of Representatives in 1967, Stringsr claimed
that Iie hauled enough voters to the polls to vote against me
to cause my defeat.

Party or parties I represented: The State of Mississippi.

Nature of my participation: I was the sole prosecutor in
this case.

Final disposition: The jury returned a verdict of “guilty.”
The case was appealed to all available courts. The
defendant was given the maximum sentence which he served in
jail.

Date of trial: May 12, 1965

Name of court: County Court of Jones County, Mississippi.
Name of judge: Hon. Luther Austin, deceased.

Name of co-counsel: none

Name of counsel for other party or parties: Hon. George
Maxey, deceased; Hon. Gene Clark, P. O. Box 525, Laurel, MS
39441, (601) 649-7823.

Citation: 191 So.2d 851

c. Style of case: State of Mississippi vs. Lavelle
Stockman, No. 937

Summary of case: In 1967 I was serving as county
progecuting attorney. At that time there was a great deal
of violence being committed by members of the Ku Klux Klan.
There was a violent labor strike. People were shooting into
homes of people who had gone back to work in the plant that
was being picketed. At the scene of one of these homes law
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enforcement officials recovered shotgun shell hulls. These
hulls obviously came from the gun used to fire into the
home. The hulls from these shotgun shells were turned over
to the gtate crime lab. Later the man who drove the car in
this shooting incident confessed. He implicated Lavelle
Stockman as the man who shot into the house. We obtained an
arrest warrant for Lavelle Stockman and a search warrant for
his home. A shotgun was recovered and submitted to the
crime lab. It was determined that the hulls of the shotgun
shells recovered at the scene had been fired from the gun
found in the home of Lavelle Stockman. I was convinced of
the guilt of Lavelle Stockman. It was one of the strongast
cases of circumstantial evidence in which I had been
involved. In addition to the circumstantial evidence, we
had the direct testimony of an accomplice who was driving
the car. ©Nevertheless, the jury quickly found Lavelle
Stockman not guilty.

I have a great deal of faith in the jury system.
However, this case drove home the point to me that in

particular situations both prejudice and fear can cause a
jury to make a mistake.

Party or parties I represented: State of Mississippi.
Nature of my participation: The District Attorney was the
chief counsel for the case. I served as co-counsel in
trying and presenting this case.

Final disposition: Not guilty.

Date of trial: December 1967

Name of court: Circuit Court of First Judicial District of
Jones County, Mississippi.

Name of judge: Hon. Lunsford Casey, deceased.

Name of co-counsel: W. O. Dillard, 101 N. State Street,
Jackson, MS 39225, (601) 355-7961.

Name of counsel for other party or parties: Hon. George
Maxey, deceased; Hon. Gene Clark, P. O. Box 525, Laurel, MS
39441, (601) 649-7823.

Citation: Not reported.
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d. Style of case: Florence Kaplin Miller and Henry M.
Ginsburg vs. Carson Biglane and Robert Smith, No. H74-116(C)

Summary of case: In the 1950s the Commercial National Bank
as trustee of the estate of Sam Kaplin entered into a lease
of commercial property located at an intersection in Laurel,
Mississippi, on which was located a store building. This
property at that time was in a declining neighborhood.

After entering into this long-term lease Robert Smith and
Carson Biglane improved the property on both sides of the
street. Thereafter property values increased greatly. When
this case wag tried, more than 20 vears after the original
lease was executed, reascnable rental value of this property
had greatly increased and exceeded the amount provided for
in the lease. The plaintiffs contended that the lease had
not been properly entered into and was void. Plaintiffs
also contended that the consideration was so grossly
inadequate as to amount to a gratuity and no consideration.
The plaintiff was a resident of New York. This action was
maintained in the federal courts on the basis of diversity
of citizenship. This case shows the diversity of cases
handled by our firm.

Name of parties I represented: Robert Smith and Carson
Biglane, owners of Westside Grocery.

Nature of my participation: I was the chief counsel in
handling this entire matter.

Final disposition: The court dismissed the complaint and
confirmed the lease.

Date of trial- September 1976

Name of court: U. S. District Court for the Southern
District of Mississippi.

Name of judge: Hon. William Harocld Cox, deceased.

Name and address of co-counsel: Hon. Franklin McKenzie,
Jr., now Chancery Judge of 19th Chancery District, P. O. Box
1961, Laurel, MS 39441, (601) 428-7625.

Name of counsel for other party or parties: Hon. Kalforxrd C.
Ratcliff, deceased, and Hon. David Ratcliff, P. O. Box 706,

Laurel, MS 39441, (601) 425-2303; and Hon. Anthony Thaxton,

P. O. Box 106, Laurel, MS 39441, (601) 649-3351.
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Citation: Not reported.

e. Peggie Mae Ratcliffe, et al vs. W. C. “Dunk” Crosby, et
ux, No. 26,421

Summary of case: DPeggie Mae Ratcliffe, acting on behalf of
her brother, the Rev. Sam Graves, purchased a tract of land
from David Graves, her nephew. A young lawyer in our law
firm prepared this deed. He made a mistake in dictating the
description. Thereafter W. C. Crosby hired an attorney to
check the record to see what land David Graves still owned.
This attorney discovered the mistaks in the deed to Peggie
Mae Ratcliffe. W. C. Crosby obtained a deed from David
Graves to the property that should have been included in the
deed from David Graves to Peggie Mae Ratcliffe. Later when
this mistake was discovered, our firm filed suit against W.
C. Crosby in an attempt to correct the error that had been
made. Our theory of the case was that the mistake in the
description of the deed was patently obvious and that this
should have constituted sufficient constructive notice to
the purchaser to require further inguiry on his part in
order for him to be a “bona fide purchaser for value without
notice.” By this time, David Graves had been convicted of a
felony in Georgia and was in the Georgia State Penitentiary.
We had to travel to the Georgia State Penitentiary-to take
his deposition. The trial court held that a defective
description was not notice and dismissed our complaint. We
appealed to the Mississippi Supreme Court. The Mississippi
Supreme Court affirmed the ruling of the trial court.

This case emphasized the need to be very careful and
thorough to aveoid mistakes in preparation of documents. It
also emphasized the need to be cpen and candid with cne's
clients. I candidly and frankly acknowledged to our clients
the mistake that had been made and kept them regularly
posted on the progress that we were making in trying to
correct the error. When the Supreme Court finally dismissed
our complaint, it was no trouble to resolve this matter with
our clients and to make them whole. This we quickly did.

Parties I represented: Peggie May Ratcliff and her brother,
Sam Graves.

Nature of my participation: Chief counsel.

Final disposition: Bill of complaint dismissed, appealed to
Supreme Court and ruling of lower court affirmed.
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Date of trial: February 1876

Name of court: Chancery Court of the Second Judicial
District of Jones County, Mississippi, and the Mississippi
Supreme Court.

Name of judge: Hon. J. Shannon Clark, P. O. Box 168,
Waynesboro, MS 39367, (601) 735-4447.

Name, address and phone number of co-counsel: Hon. J. Larry
Walters, P. O. Box 745, Laurel, MS 39441, (601) 649-4424.

Name of counsel for other party or parties: Hon. Matthew
Harper, deceased.

Citation: 2354 So.2d 802 (Miss. 18978).

f. Style of case: State of Mississippi vs. David L. Grav,
No. 5540

Summary of case: David Gray, a young black man in his late
20's or early 30's, was charged with robbing a teenage white
girl who was working in a store. Gray was charged with
using a knife to commit the robbery.

Even though times had changed considerably, a black
defendant charged in a crime of that nature still had a
difficult time finding local counsel who would accept
private employment to defend a charge of this nature. I had
represented David Gray’s father since shortly after I
started practicing law. David Gray'’'s parents approached me
about defending him in this criminal matter and convinced me
that he was innccent. The young girl who had been robbed
was a granddaughter of a friend and supporter of mine in
political campaigns. It was not an easy decision to make,
but our firm came to the conclusion that David Gray was
entitled to a good defense and agreed to accept employment
in the case.

Party I represented: I represented David Gray, the
defendant.

Nature of my participation: Chief trial counsel.
Final disposition: The first jury trial resulted in a hung

jury. The second trial resulted in an acquittal. After the
second trial, David Gray'’s parents were grateful and invited
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all of us who had been involved in the trial to their home
for a celebration dinner.

Date of trial: First trial May 21, 1981; Second trial
September 30, 1981.

Name of court: Circuit Court of the Second Judicial
District of Jones County, Mississippi.

Name of judge: Hon. James D. Hester, deceased.

Name, address and phone number of co-counsel: Hon.

Williamson, P. O. Box 3394, Laurel, MS 39441 (601) 426-0056

v oTya
¥ a.

Name of counsel for other party or parties: Hon. Donald
Smith, then district attorney, 1915 23rd Avenue, Gulfport,
MS 39502, (228) 868-8426; Hon. Larry Walters, P. O. Box 745,
Laurel, MS 39441, (601) 649-4424.

Citation: None.

g. Style of case: Judy B. Smith vs. Younger
Transportation, Inc., et al, No. 81-4-45

Summary of case: David Smith was killed while working at an
0il well site helping to unload a truckload of pipe. One of
the timbers that was used to roll the pipe from the truck
bed to the pipe rack “kicked out” and another broke causing
the pipe to fall to the ground and crush David Smith. Suit
was filed against the trucking company on the theory that
the driver of the truck was the “captain of the ship” and
responsible for the safe unloading of his truck. The
defendants defended on the basis that the deceased himszlf
placed the timbers between the truck and the pipe rack.
Thorough investigation revealed that even though this was
true the truck driver came back and moved the timbers after
they were put in place by the deceased. The case was tried
to completion and while the jury was deliberating, the
defendants made their first substantial offer. The case was
settled for $475,000.

A wife and two swall children were left without
adequate means of support. By this settlement we were able
to secure the financial future of these children so that
they could be supported during their minority and get an
education. At the time this case was settled, the
settlement was larger than any previous settlement or jury
verdict before the Circuit Court of Jones County,
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Mississippi. This case also demonstrated the need for
thorough preparation and investigation of a case.

Party I represented: Judy Smith, the wife of David Smith,
and her two children.

Nature of my participation: Hon. Jack Riley, attorney in
Hattiesburg, who originally represented Judy Smith and her
children, associated our firm to try this case. I was the
chief trial counsel.

Final disposition: Settlement after submission to jury.
pate of trial: August 19, 1981

Name of court: Circuit Court of the Second Judicial
District of Jones County, Mississippi.

Name of judge: Hon. James Hester, deceased.

Name, address and phone number of co-counsel: Hon. Jack
Riley, P. O. Box 654, Hattiesburg, MS 39401, (601) 583-2607;
Hon. W. Dal Williamson, P. O. Box 394, Laurel, MS 39441,
(601) 426-0056.

Name of counsel for other party or parties: Hon. Matthew
Harper, deceased.

Citation: Not reported.
h. Style of case: James M. Ainsworth vs. Tom’s Foods,

Ltd., a corporation, and Robert E. French, an individual,
No. H79-0159N

Summary of case: Milton Ainsworth, a truck driver, who was
approximately 57 or 58 years of age was driving an 18-wheel
tanker loaded with gasocline on Highway 49 south of Collins,
Mississippi, when an 18-wheeler pulled out into the road in
front of the truck he was driving. It was early in the
morning before day break. This was a divided four-lane
highway. Our theory of the case was that the Tom’s truck
failed to yield the right-of-way and blocked both southbound
lanes of traffic. The defense theory was that the Tom’'s
truck occupied only one of the two lanes of traffic and that
there was no reason for the truck driven by Milton Ainsworth
to have collided with the Tom’s truck.
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This was one of the first cases that I handled that
largely involved psychological injury. Milton Ainsworth had
been a “pillar of the community” in the small town in which
he lived. He had been active in community and church
activitiesg. At the time of his wreck Milton Ainsworth was
hauling 10,000 gallons of gasoline. The fear of what could
have happened if his tank truck had exploded or if the gas
had caught on fire caused Milton Ainsworth to suffer serious
emotional and psychological trauma. The testimony was that,
after this incident, Milton Ainsworth was completely
changed. He was disabled. This case was also significant
in that the defendant driver contended that he had
straightened the tractor of his truck in the road and was
occupying only one lane of traffic at the time he was struck
from the rear. However, after impact his tractor struck a
bridge abutment on the right-hand side of the road. I
consulted a professor of physics at the University of
Southern Mississippi. By cross-examining the defendant on
principles of physics, his testimony largely collapsed. The
defendant’s testimony enabled us to settle the case. The
principle of physics used in cross-examination of this
witness was that if an object is traveling in a given
direction, it will continue to travel in that same direction
when it is struck from behind by another object, unless it
strikes an object that causes it to veer or change course.
The question to the defendant was “When you were struck from
the rear, if you were going straight down the road as you
have testified, and were not turned cross ways of the road
as testified to by the plaintiff, what did you strike that
caused your vehicle to veer to the right and strike the
bridge abutment?”

Party I represented: Milton Ainsworth
Nature of my participation: I was associated as chief trial
counsel by Hon. Aubrey Calhoun. Another attorney had been

engaged for this purpose but did not pursue the case.

Final disposition: After cross examination of the defendant
and upon recommendation of the trial judge, this case was
settled. :

Date of trial: May 12, 1981

Name of court: U. S§. District Court for the Southern
District of Mississippi.

Name of judge: Walter L. Nixon
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Name, address and phone number of co-counsel: Hon. Aubrey
Calhoun, deceased; Hon. W. Dal Williamson, P. O. Box 394,
Laurel, MS 39441, (601) 426-0056; and Hon. Robert D.
Gholson, P. O. Box 6523, Laurel, MS 39441, (601) 425-0400.

Name of counsel for other party or parties: Hon. Dorrance
Aultman, P. O. Drawer 750, Hattiesburg, MS 39401, (601) 583~
2671; Hon. Lawrence Gunn, Jr., P. O. Box 1588, Hattiesburg,
MS 39401, (601) 544-6770; Hon. Jon Mark Weathers, P. O. Box
18109, Hattiesburg, MS 39404, (601) 261-4100.

Citation: Not reported as case was settled duving trial.

i. Style of case: Judith L. Adams vs. Doris H. Guy and
Grady W. Guy, d/b/a Unjon Bus Station, No. 81-9-126

Summary of case: Judy Adams, a housewife with children,
carried one of her children into the bus station in Laurel,
Mississippi, to use a pay toilet. The janitor for the
operators of the bus station had mopped the floor and had
left a slippery cleaning detergent on the floor. The
janitor did not clean up the slippery substance before he
left the bathroom. Judy Adams slipped and fell. Judy Adams
received no broken bones but she received extensive soft
tissue injury. The scar tissue around her shoulder blades
caused it to droop. She had to undergo numerous painful
procedures whereby the therapist would literally tear the
gcar tissue by pulling on her shoulder blade and arm. Judy
Adams was a highly motivated person and her inability to
work as she had before the injury and her constant severe
pain caused her serious problems in coping with her physical
condition. Judy Adams incurred large medical bills. This
case involved numerous expert witnesses necessary to prove
the extent of the injury to Judy Adams. For the first time
we also used video in the presentation of a case to the
jury. The jury returned a verdict of $150,000. This was
another case of great need and we were able to partially
meet the needs of our clients.

Parties I represented: Judy Adams and her husband, Narvel
Adams

Nature of my participation: I was the chief counsel through
the handling of this case.

Final disposition: Jury verdict of $150,000 plus settlement
of loss of consortium claim.
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Date of trial: Concluded on February 2, 1982

Name of court: Circuit Court for the Second Judicial
District of Jones County, Mississippi

Name of judge: Hon. James D. Hester, deceased.

Name, address and phorne number of co-counsel: Hon. W. Dal
Williamson, P. O. Box 394, Laurel, MS 39441, (601) 426-0056;
Hon. Robert Gholson, P. 0. Box 6523, Laurel, MS 39441,
(601) 425-0400.

Name of counsel for other party or parties: Hon. Kenneth
Bullock, P. O. Box 6400, Laurel, MS 39441, (601) 649-5239.

Citation: Not reported.

j. Style of case: (Colon R. Shows vs. Jamison Bedding,
Inc., and Mallon Dobbinsg, No. H78-0061 (R}

Summary of case: Colon Shows was a passenger in a truck
owned and operated by his employer, a rural electric power
association. As the truck in which he was riding came upon
the ramp onto I-59 in the City of Laurel, Mississippi, his
vehicle was struck by an 18-wheeler. Colon Shows suffered
many broken bones, a severe laceration to the scalp which
resulted in considerable medical expense and severe
permanent injury. It was our theory that the pickup truck
in which the plaintiff was traveling had been in the right-
hand lane of traffic several hundred feet when the pickup
was struck from the rear by the 18-wheeler. The driver of
the 18- wheeler denied this and contended that the pickup
truck in which the plaintiff was riding swerved immediately
in front of his truck causing the collision.

During the trial of this matter the trial judge
recommended settlement of this case for $170,000. The
carrier for the defendant would not pay this amount. The
jury returned a defense verdict. The trial judge gave a new
trial, stating this was the first time in his 14 years on
the bench that he had disturbed a jury verdict. The second
trial resulted in a jury verdict of $600,000. The defendant
appealed this case to the Fifth Circuit Court of Appeals in
New Orleans. It was affirmed. By the time this case was
finally resolved, it involved a number of complicated legal
issues, including the court’s responsibility when reviewing
a jury verdict. The defendant truck driver had given three
different versions of how the wreck occurred, either in
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depositions or at trial or to the police officer. Although
I have great respect for the jury system, I learned that
sometimes juries can be wrong.

Parties I represented: Mr. and Mrs. Colon Shows

Nature of my participation: I was the chief counsel
throughout the handling of this matter.

Final disposition: Jury verdict of $600,000 in favor of
plaintiff; judgment affirmed by Fifth Circuit Court of
App=als in Aprii, 1382.

Date of trial: First trial in April 1979, second trial May
5, 1980. Affirmed by Fifth Circuit Court of Appeals in
April 1882.

Name of court: U.8, District Court for the Southern
District of Mississippi, Fifth Circuit Court of Appeals

Name of judge: Hon. Dan Russell, Jr., P. 0. Box 1930,
Gulfport, MS 39502, (228) 863-2762

Name, address and phone number of co-counsel: Hon. Franklin
C. McKenzie, Jr., now Chancery Judge of 19" Chancery
District, P. O. Box 1961, Laurel, MS 39441, (601) 428-7625

Name of counsel for other party or parties: Hon. Dorrance
Aultman, P. O. Drawer 750, Hattiesburg, MS 39401, {(801) 583-
2671; Hon. Lawrence Gunn, Jr., P. 0. Box 1588, Hattiesburg,
MS 39403, (601) 544-6770

Citation: 671 F.zd 927 (5th Cir. 1982).

Legal Activities: Describe the most significant legal
activities you have pursued, including significant
litigation which did not progress to trial or legal matters
that did not involve litigation. Describe the nature of
your participation in this guestion, please omit any
information protected by the attorney-client privilege
(unless the privilege has been waived.)

a. Perhaps the most significant group of cases that I have
handled during the ten years that I have been on the federal
bench did not result in any written opinions by me, but
these cases did involve numercus rulings on complicated
legal issues, resulted in four different trials over a
period of six years consuming a considerable amount of time
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and resulting in numerous appeals. These cases related to
the execution-style murder of State Circuit Court Judge
Vincent Sherry and his wife, involved criminal conspiracy,
RICO, travel in interstate commerce to commit murder, use of
interstate communication facilities to commit fraud, and
centered around an extensive and complicated homosexual scam
operating out of the Louisiana State Penitentiary at Angola
with the avowed purpose of creating a slush fund to
hopefully bribe then Louisiana Governor Edwin Edwards to
pardon convicted murderer Kirksey Nix. The disappearance of
scam funds as well as political motivation resulted in a
brutal gangland type murder carried out by an itinerant
carnival worker from Texas. In the last of these trials to
be conducted, and after several weeks of testimony, some
jurors accused a fellow juror of misconduct including sexual
harassment toward a fellow juror. One of the most
challenging tasks I have faced as a judge was protecting the
integrity of those particular jury deliberations. The Fifth
Circuit stated

.o Judge Pickering proceeded in a very
careful and conscientious manner. . . . [H]e
consulted with the lawyers throughout, giving
thoughtful consideration to their
suggestions.

193 F.3d 852 at 861.
The juries in these four cases convicted numerous

individuals on numerous counts. These convictions have all
been affirmed.
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II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts
from deferred income arrangements, stock, options,
uncompleted contracts and other future benefits which you
expect to derive from previous business relationships,
professional sexvices, firm memberships, former employers,
clients, or customers. Please describe the arrangements you
have made to be compensated in the future for any financial
o1 business interest.

None, except I will receive $1,000 per month for life in the
form of an annuity from General Electric Capital Assurance
Company (the successor to Reliance Insurance Company) .

Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in
determining these areas of concern. Identify the categories
of litigation and financial arrangements that are likely to
present potential conflicts-of-interest during your initial
service in the position to which you have been nominated.

a. As to any parties in which I own stock, I will recuse
myself.

b. T will follow the dictates of 28 U.S.C. § 455 and cases
interpreting it.

c. In 1967 I testified for the prosecution in the trial of
then Imperial Wizard of the White Knights of the Kv Klux
Klan Sam Bowers for the fire bombing death of civil rights
activist Vernon Dahmer. I testified that Bowers had a bad
reputation for peace and violence. Sam Bowers recently was
convicted for the first time in state court for the murder
of Vernon Dahmer. He filed a pro se complaint before me to
declare the Mississippi Constitution unconstitutional and
his conviction null and void. Ancther pro se plaintiff in
that case, Shawn O'Hara reguested this Court to recuse
itself because this Court had previously sanctioned O’Hara
for filing frivolous claims. I did not grant O'Hara'’s
motion for recusal because the prejudice which he alleged
insofar as he personally was concerned occurred in rulings
of this Court on matters before the Court. However, O‘Hara
alleged that I should recuse myself because Sam Bowers had
been responsible for defeating me in two electioms, in
retaliation for my testimony in his earlier trial. Since
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O’Hara is not a lawyer, he could not file a motion for
recusal for Bowers. However, I concluded that my previous
testimony against Bowers and his contention that he had
defeated me in previous political elections could reascnably
be perceived as creating a bias. I sua sponte recused
myself. from the case. On the few occasions that motions for
recusal have been filed, I have declined to recuse myself
when the matter dealt with legal rulings I had made. This
is the first case that I recall in which I have felt
compelled to recuse myself because of what might be
reasonably perceived as prejudice. However, I have recused
myself in instances where I own stock in one of rhe parties.

I will continue to resolve potential conflicts of
interest as I have done in the past, and as set out in
response to this question.

Do you have any plans, commitments, or agreements to pursue
outside employment, with or without compensation, during
your service with the court? If so, explain.

No

List sources and amounts of all income received during the
calendar year preceding your nomination and for the current
calendar year, including all salaries, fees, dividends,

interest, gifts, rents, royalties, patents, honoraria, and
other items exceeding $500 or more (If you prefer to do so,
copies of the financial disclosure report, required by the
Ethics in Government Act of 1978, may be substituted here.)

My Financial Disclosure Report is attached.

Please complete the attached financial net worth statement
in detail (Add schedules as called for).

Attached

Have you ever held a position or played a role in a
political campaign? If so, please identify the particulars
of the campaign, including the candidate, dates of the
campaign, your title and responsibilities.

a. Bush-Quayle Chairman for Mississippi in general election
of 1988.

b. Co-chairman of Bush-Quayle campaign in Mississippi
during primary, 1988.
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c. One of several co-chairmen of Reagan-Bush campaign in
Mississippi, 1980.

d. Republican nominee for Attorney General of Mississippi
in 1979. Narrowly lost.

e. Candidate, Republican nomination for U. S. Senate, 1978.
