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P-ROCEEDI-NGS

VICE CHAIR COOPER: The hearing wll cone
to order. This is the public hearing called by the
Conmi ssion on the Structural Alternatives for the
Federal Court of Appeals. This Conmm ssion was created
by Congress and is charged with various functions
which I will nmention in a nonent.

First, | would like to introduce, one of
t he Commi ssioners on the five-person Comm ssion is the
Honor abl e Panel a Ann Ryner, Judge of the 9th GCrcuit
Court of Appeals, it's nice to have her with us here
today in the south. As you can tell, I'mfromthe
sout h. And, we have Professor Eneritus from
University of Virginia Law School, Daniel Meador, who
i s Executive Director.

I'"'m Lee Cooper of Birm ngham Al abams,
anot her Conm ssi oner and Vice Chair of the Conmi ssion,
which is chaired by Retired Justice Wite.

The purpose of the act that Congress
created this Comm ssion was to study the present
division of the United States into several judicial

circuits. W are also to study the structure and
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al i gnnment of the Federal Court of Appeals system wth
particular reference to the 9th GCircuit Court of
Appeal s, and we have an obligation to report to the
President of the United States and Congress our
recomrendations for such changes in the circuit
boundari es or structure as nmay be appropriate for the
expedi tious and effective disposition of case | oad of
the Federal Court of Appeals, consistent with the
fundament al concepts of fairness and due process.

This Conm ssion really has a broad nandat e
to examine the entire federal appellate system and
make reconmendations to strengthen and inprove it.

As was stated in the Announcenent of Public
Hearings, the Conmi ssion is interested in obtaining
vi ews on whet her each federal appellate court renders
deci sions that are reasonably tinely, consistent anbng
the litigants appearing before it, and are nationally
uniformin their interpretation of federal |aw, and
that they are reached through the processes that
afford appeals adequate deliberative attention of
j udges.

The Conmmission has nmuch to do within a
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relative short period of tine. We have public
hearings al so scheduled in Dallas, New York Cty, San
Franci sco and Seattle. In undertaking this inportant
m ssion concerning the admnistration of appellate
judges in this country, we welcone the views of al

I nterested persons, either as witnesses at the hearing
or in witing.

W are pleased to call as our first wtness
at today's hearing, and the first hearing we are
having for this Conm ssion, is the Honorable Judge
Joseph Hatchett, Chief Judge of the United States
Court of Appeals for the 11th Grcuit. Judge, we
appreci ate you being with us today.

CH EF JUDGE HATCHETT: Good norni ng, thank
you.

Let me welcone you to the 11th Circuit, to
Atlanta, and to this very historic building, the
Tuttl e Federal Courthouse Buil ding.

| have previously supplied a statement with
flow charts, and appendi x and rules to the Conm ssi on,
and, basically, what 1'm going to say to you this

norni ng has al ready been stated in that statenent.
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| was appointed to this court in 1979, and
as | stand here now | renenber that | haven't stood
here since 1978, when | appeared before the President
Carter Nom nating Conm ssion for the 5th Grcuit at
that tinme. | nust have done well, because ny nane was
submtted to the President and | stand here as the
Chi ef Judge of the circuit today.

Let nme start in and tell you where |I'm
going to end, really. The 11th Circuit doesn't need
any splits. The 11th Circuit doesn't need any
additional territory. Florida, Georgia and Al abana is
just about right for this circuit.

Of course, as you recall, we started as
part of the 5th Circuit, but since 1981 it seens to
the court that our geography is just fine.

Wiat | do want to talk to you about is what
Chi ef Justice Renqui st discussed at sonme length in his
1997 end of the year report. He tal ked about
resources and the work |l oad. W tal ked about how far
fromthe traditional appellate process can we go, and
still have a court of appeals that is doing well. How

much can we delegate to law clerks, and to staff
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attorneys, and how nuch can we fail to have ora
argunents, and how many opinions cannot be witten
before a circuit is not doing a good job?

And, as you read the <charge of the
Comm ssion, there's a special portion right at the end
that you read that said that you are to ensure that
the cases are receiving the deliberate attention of
judges, not l|law clerks, not staff attorneys, but
judges. That's what |I'm here to talk to you about
t oday.

Let nme say right away, the hardest working
judges in this country are in the 11th Grcuit. W
have the | argest case | oad per judge, we work harder,
and the nunbers that | will give you here will prove
that this is the busiest Federal Appellate Court in
the country, and we've been struggling for years now
to keep up with this blossom ng and expl odi ng case
| oad, and mnuch of what we've been able to do is
attributable to fornmer Chief Judge Cerald Tjoflat, who
served as Chief of this court for the |ast seven
years, and who has nade every change that can possibly

be made to keep the court abreast of the case | oad and
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| want to say, as | understand what the
Conmi ssion has to decide, the basic question, the
question at the end will be, can a large circuit court
of appeals work well? If the answer to that question
conmes out yes, after all of your hearings and
considerations, then the appellate structure of the
courts are going to | ook about the sanme, nmaybe with a
few |l ines changed. But, if you answer that question
no, then there are going to be all kinds of changes.
Some of them that have been suggested are pretty
drastic. For exanple, it's been suggested if a |arge
circuit doesn't work well, have a single court of
appeals for the entire nation, or have six junbo
circuits, or many, many snall circuits, or even
divisions within the same circuit.

" mtal king about a large court, but from
all of the readings, especially fromthe readi ngs and
the witings of Professor Elvin (phonetic), the 11th
Circuit is not nowa large circuit. A large circuit,
inthe literature that |1've read, has been defined as

acircuit with nore than 15 judges. This circuit now
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has 12 active judges, and so it's not a large circuit
at all. W have 12 active judges, we have ten senior
judges, and six of those senior judges are working
al nost as nmuch as an active judge, and that's how
we' ve been able to keep up to this point with our case
| oad.

But, we have had the sane nunber of judges
since 1981, when we split the 5th Grcuit, and it was
sinply by chance. Twelve judges lived east of the
M ssissippi and 14 lived on the other side of the
M ssi ssippi, and that's how this court ended up with
12 judges. At that tine, we had 16 staff attorneys.
W still have the sane 12 judges, and we have an
aut hori zed strength of 47 staff attorneys.

Last year, 1997, 6,102 appeals filed,
that's a 30.5 percent increase since just 1991. |It's
a 158 percent increase since 1981, and all of that is
reflected on Appendixes A and B attached to ny
statement. W are first in the nation on appeal s per
panel, 1,518 appeals per panel, that's 17.9 percent
hi gher than the 5th Crcuit with its 17 judges, and

that's 600 nore cases per panel than the 9th Crcuit
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wWthits 28 judges. W are first in term nations on
the nerits per active judge, 792, 34 percent higher
than the 5th CGrcuit, which is the next highest
circuit, and 274 nore than the 9th Grcuit with its 28
j udges. Witten decisions, 25 percent per active
j udge, 33 percent higher than the 5th Grcuit, and you
have all of that in ny statenent and it's reflected in
t he appendi ces attached to the statenent.

If you were to apply the new judgeship
formula previously used by the adm nistrative office,
and | knowit's no |longer used, but if you would apply
that fornmula this court would be entitled to 27
judges. That would be a 125 percent increase over its
current size, and |I've already nmentioned the 9th and
the 5th as the other very busy courts and how we stack
up with them

VWhat have we done to try and manage this
case load? Staff attorneys, as | said, authorized
strength 47, there are 43 on board today. They are
doi ng summari es of cases in sone special categories,
Soci al Security cases, black |ung cases, pro se cases,

(i naudi bl e) gui del i nes cases.
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We have used visiting judges, one year as
many as 21, but these judges cone in and they stay one
week, they hear oral argunent cases only, and about 20
cases per week, and then they fly back to their
stations. They do not help us at all in crimna
cases, capital cases. They don't help us in 70
percent of our cases, because 70 percent of our cases
are not heard in oral argunent. They do not hel p us
with notions, nor with petitions for rehearing, and
they miss the very inportant en bloc discussions as
wel | as the actual sessions.

As to law clerks, once upon a tinme each
judge had three law clerks, two secretaries. Mst of
the judges at this point in our court now have one
secretary, four law clerks, and nmany of them are
career law clerks. That's the pressure of trying to
keep up with this case |load by giving nore and nore
duties to people who are not Article |1l judges.

What el se happens when the case | oad goes
up and you don't have judgeship power? Vel |,
everything else is affected. For exanple, |ook at our

hi story on oral argunents in this court. 1986, 49
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percent of the cases, that's about half of the cases
heard in oral argunent. 1991, it had dropped to 44.4
percent. In 1997, we are down to 30 percent. This
nmeans that 70 percent of the cases are not heard in
oral argunent.

As judges are busier, and busier, and
busier, less tine is afforded for published opinions.
The sane history on published opinions, 1988 33
percent of the cases were published opinions, 1991 it
dropped to 28 percent, in 1997 it's down to 15
percent. There are only 20 signed opi nions per active
judge, the national average is 50, that's the least in
the country, and that's reflected in J and K of ny
attachments.

But, the nost telling thing about all of
this, and what is happening here for the life of
judges, is our mllion disposition tine. It's taking
14.1 nonths to dispose of a case fromthe Notice of
Appeal to final determination, that's the |ongest in
the Federal GCrcuit, and that's as to all cases,
crimnal cases, as well as civil cases and prisoner

petitions, 14.1 nonths. Needless to say, that is not
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In accord with the State Senate for Courts Standards,
it's not in accord with the ABA Standards for
Appel l ate Practice, that is sinply too long a
di sposition rate, and that's the kind of pressure, and
that's the result you get when there are not enough
judges to handle the work that is com ng across their
desk.

So, the conclusion is, in this circuit now
we have little oral argunent, nany of the cases are
not conference, there are no published opinions, and
nost of the opinions are unsigned and many tine
unpubl i shed. What am | saying to you? This circuit
needs nore judges. W are not a large circuit, we
will not be a large circuit if we receive three nore
j udges. And, the horror story that |[|'ve just

described to you, in terns of the traditional process,

will be w ped out.

Well, what's the answer to all of these
problens? Well, one thing, we can limt jurisdiction.
Well, that's not likely, that's been around for a

long, long tine, and even after the court's |ong-range

pl an has been filed, developed and studied by the
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Congress and everyone else, the Congress felt it
necessary to appoint this Comm ssion. And, | recal
in a hearing that | attended, along wth Judge
Tjoflat, when we were testifying and one of the judges
at that hearing suggested that Congress should take
away sone of the jurisdiction.

Senat or Durbin (phonetic), of t hat
commttee, said hold on one mnute, Judge, it's our
job to decide about jurisdiction. Tell us what
resources you need to handle what we assign to you.
And, | think that's going to continue to be the answer
that Congress gives, and if that is true then we have
to find other ways to take care of the problemthat's
faci ng us.

The inportance of circuit expansion nmake
two or three argunents that | want to conment on.
Nunber one, increasing the nunber of judges |eads to
instability in the law, inter-circuit splits, and a
hi gher appeal rate, that's one charge. The second,
nore choices destroys collegiality. Third, nore
judges deteriorates the quality of the bench. And,

fourth, it's too costly to add judges.
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| want to go through those one at a tine.
Instability and inter-circuit splits, there's sinply
no evidence to support that proposition that adding
nore judges wll cause instability and inter-circuit
splits, or confusion in the circuit's law. [|If that
were true, then every court over 12 would have a court
that is rendering instability in the law, and instable
deci sions, and we know that's not true.

On the other hand, if nore judges, nore
appel l ate judges, create nore cases, there should be
a relationship between the nunber of judges and the
rate of the appeals. There is no correlation, there
is no relationship between the nunber of judges on a
court and the rate of appeals. The rate of appeals
are about the sane, whether you are tal king about the
9th Grcuit, or the 2nd Crcuit, or the 5th Crcuit.
W know there's a | arge nunber of crimnal cases being
appeal ed fromall of the circuits. It has nothing to
do with the nunber of judges, it has to do with the
manner that nost of our circuits require court-
appointed | awyers to stay in the cases and to file the

Notice of Appeal. It has nothing to do with the
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nunmber of judges.

Collegiality, that's nostly a nyth. The
judges of this court and the judges of nost courts get
together at en bloc sessions, in this circuit en bloc
sessions are held three tines a year for about three
days each tinme. W are scattered all over these three
states. W don't see each other as often as you m ght
think, especially since we have at | east one visiting
judge on every oral argunent panel, and surely then if
visiting judges do not destroy collegiality then
addi ng three nore pernanent judges, who would take
part in all of the court's work, including its
neetings, its conmttees, its conferences, we would
have a much better, and a better collegiality anong
our judges.

It deteriorates the quality of the bench,
is one of the things that is said. WlIl, the 80,000
| awyers practicing law in Florida, GCeorgia and
Al abama, 50,000 in Florida alone, and surely you don't
deteriorate the bench by selecting three | awers from
such a large nunber of |law professors, senior

partners, federal trial judges, state appellate
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judges, and so | can't -- I'msure you can't believe
that that's a serious assertion that we can't find
peopl e that can do this job.

It's too costly is another statenent nade.
Let's assune that it's $475,000.00 to $600, 000. 00 per
year for salaries, benefits and chanber support. |
say that's a good bargain for what the American peopl e
get. After all, the Federal Judiciary's budget is two
tenths of one percent. The people that we bring in as
law clerks are at the top of their classes. The
j udges who are selected to this court woul d be senior
partners nmaking far nore noney in any law firm The
staff people that we hire are above and beyond what
you would find in the private sector in nost areas.
So, if we are spending $600,000.00 per year for
chanber support, for salaries and for benefits, then
it's a good deal and that should not stand in our way.

| am prepared at this tinme to answer any
gquestions that you nay have or to respond to any
conments that you want to nake, but, basically, | have
two things to leave with the Comm ssion. The 11th

Circuit is not yet a large circuit, three nore judges
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will not render it a large circuit. The circuit needs
help, and | think the figures that | have just given
to you prove that point. And, the other is, the cost
shoul d not nmake any difference, and we are happy that
you are here, and welcone you, and | welcone your
questions or coments.

VI CE CHAI R COOPER: Judge, thank you so
much. You honor us with your presence.

Judge Ryner, do you have any questions?

JUDGE RYMER. Yes. Picking up on your | ast
and, indeed, your first comrent, Chief, you say that
with the addition of three judges, which would come to
a total of 15, does not yet make your circuit a |arge
circuit, whatever that neans.

But, if the rate of appeals continues to
increase at the sane rate that it has been, that's a
drop in the bucket of what the need is or will be
soon.

CH EF JUDGE HATCHETT: Yes.

JUDGE RYMER That being the case, you
know, what woul d you suggest is the next step, because

the need will go beyond 15 quickly.
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CH EF JUDGE HATCHETT: Yes.

JUDGE RYMER: If it isn't already.

CH EF JUDGE HATCHETT: Right.

Vell, yes, | quite agree that at sone point
three would not be enough. As | said, the fornula
would say 27, but | don't want us to junp to that
nunber right away. | went on the 5th Grcuit as one
of those 12 that ran the nunber of to 26, and 12 of us
came on at one tine and it was a little chaotic, |
have to admt. So, it seens to nme that we should go
in increments of nmaybe three at this tine.

JUDGE RYMER:  Yes, but what structures do
you see as being required in order to acconmpbdate the
i ncreasi ng nunber of judges which |I think you are
recogni zi ng as kind of inevitable?

CH EF JUDGE HATCHETT: Well, | think once
you get to a large court, then there are sone things
that you can do, and | understand that one of themis
bei ng done in your circuit, that is, you can have --
I ssue anal yses, where soneone, or a staff of people,
go in to the clerk's office and identify the cases

with the very sane issues, and then report to all of
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the panels with cases with that issue, the fact that
ot her panels had them and that they should discuss

the issue or at |east be aware that anot her panel has

t he 1issue. That keeps down instability, and |
understand that that's working well in the 9th
Crcuit.

The other is also fromyour circuit, the
stop clock nethod, whereby one panel who reads an
opinion that seenms to be in conflict with circuit
authority, sinply tells the other panel, | think you
are making an error before ever tal king about any en
bloc, and | don't know all of the details of stop
clock as used in that circuit, but we have never tried
that in this circuit. But, it seens to ne that that
woul d work, if this court ever becane a |arge court.

O course, the less than full conpl enment en
bl oc court also works, I"'mtold, in the 9th Crcuit,
but | have not thought through all of these
propositions because |I'mnot |ooking to nake the 11th
Circuit now a large circuit. Three now, maybe five
years from now three or four nore.

As | said at the beginning, fromthe case



10

11

12

13

14

15

16

17

18

19

20

21

22

21

law fromthe tine that Judge Tjoflat becanme Chief, we
probably coul d have gone up to 21 judges on just the
case |oad, but we've been struggling all of these
years to keep that nunber down and still do the good
job. It's sinply ny point that at this point we need
to nove forward because we are getting to the point
where we can't do the good job anynore with just 12.

But, yes, this court sooner or later is
going to be a large court, and | would hope that it
woul d grow in increnents of three or four, rather than
12 or 13.

JUDGE RYMER  You, obviously, are concerned
about the nunber of cases that do not get oral
argunment, since you mentioned it.

CH EF JUDGE HATCHETT: Yes, | am

JUDCGE RYMER If | understand it correctly,
for exanple, about three quarters of the crimna
cases decided on the nerits do not get oral argunent
in the 11th Grcuit.

CH EF JUDGE HATCHETT: That is correct.

JUDGE RYMER And, there are also a very

hi gh percentage of unargued cases that are di sposed of
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di sposition.

Are you concerned that the quality of
justice being admnistered is adversely affected by
those two things, and what thoughts would you have
about redressing it if you are?

CH EF JUDGE HATCHETT: Yes, |'m concerned
about both of those.

First, as to oral argunent, we have been
using a round robin system of sending a file to an
initiating judge, who wites an opinion, sends it to
t he second judge, that judge either signs on or sends
the case to oral argunment, then to the third judge who
ei ther signs on that opinion or sends the case to oral
argunent. So, every case, really, has the opportunity
of going to oral argunent.

But, 70 percent of our cases are not going
to oral argunent, and | believe that oral argunent is
a superior way, it's the only way to decide if a case
if, if everything is perfect. It's not perfect, so we
have to do sonething less than that, but there's

nothing nore inportant than letting the | awers state
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their cases to the judges face to face, and the judges
having the opportunity to inquire about what happened
at the trial, as to what law applies, why the law fits
these particular facts. You sinply can't get that by
sending a file fromone office to the other.

Now, | admt that there are sone cases that
surely should not go to oral argunent, but when it
gets up to about 70 percent | start to worry that
there must be sone issues there that needed to be
fl eshed out conpletely and were not.

And, that's ny sane point as to published
opi ni ons. The lawyers in this circuit, and the
| awyers everywhere, depend upon the court of appeals
to state the law. This is probably the last place
that any rule of law is going to be nade for the
average case, and if we sinply say or affirm the
(inaudible) rule it doesn't tell the |awer anything
about the theory that was advanced, it doesn't tell
the client why the client lost, it | eaves everyone in
a fog, even judges on the sane court. Because if |
get an opinion that says affirmed froma panel, the

only way | know what the issues are is to sit and get
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the file and go through those issues.

It seens to nme that the nore we can tell
| awyers, and clients, and even other judges, while we
are deciding a case a certain way the better, and at
sonme point you are not doing enough of telling the
world what the |aw of the circuit is.

VI CE CHAI R COOPER: Judge, let nme ask you
a question. One of the possibilities is the fact
that, not limting jurisdiction, but maybe com ng up
with a procedure where you m ght have three district
j udges being an internedi ate appellate court to ease
the work Jload for the Court of Appeals, or
alternatively appellate comm ssioners which woul d be
akin to magistrate judges at the district level. Has
anybody tal ked about that in this circuit?

CHI EF JUDGE HATCHETT: Yes. It's been
di scussed, let ne talk about having three district
judges review a col |l eague's work. That will not work.
That doesn't even work on a Court of Appeals.

For exanple, we need visiting judges. One
way of getting a visiting judge is to reach down and

get a senior district court judge, but what happens,
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you have to nove all of your cases fromthat district
on to another panel, and if you have a district judge
on that panel you have to nove them again. In other
words, a judge fromthe mddle district of Florida
doesn't want to sit on judges' work out of that
district. And so, it sinply won't work to go into a
district and have three judges out of a five judge
district and say, why don't you tell us whether your
col | eague next door decided this case correctly.

We have tried that in this court, and it
causes nore confusion than anything else, because
t hese judges sinply don't want to sit and judge their
col | eagues, nmany of the tinmes when they' ve sat at
| unch and di scussed the cases while they were under
trial, not knowi ng that there would be any appeal at
all.

Your other was about a conm ssioner. No,
I think we need judges, not non-Article Ill personnel
doi ng nost of this work, and we can continue to bring
in nore and nore paral egals, and nore and nore staff
attorneys, and |law clerks, and comm ssioners, but the

people of this country, | believe, want Article II
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judges nmaki ng their decisions.

VI CE CHAI R COOPER: You only asked for
three additional judges, when under the old fornula,
whi ch we know no one is using, but that's the good
benchmark, you would be entitled to 27. Tell nme why
only three out of 27 you would be entitled to under
various work | oads.

CH EF JUDGE HATCHETT: Well, three now. |
agree with Judge Ryner that, yes, this court is going
to keep growing, but I, as | said, ny experience was
going on the 5th Crcuit with 11 other judges, and it
didn't work very well, and we split within tw years.
W didn't know each other at all, never did get to
know each other. The court had split before | had
ever really -- well, | never sat with all of the
judges fromthe western part of the district.

So, what I'd like to see is, let's have
three judges now, let's see what we can do to keep up
with the case |oad. The case |load may |l evel off. 1In
fact, this year it has leveled off at 6,000 cases,
rat her than going on up to 7,000. But, yes, at sone

point we are probably going to need nore, but let's
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just ease along, let's not go to 12 and 13 judges on
a court at one tine.

VI CE CHAIR COOPER: Having had, | guess,
two years you've served on the 5th Crcuit, how many
judges is too many on a circuit?

CH EF JUDGE HATCHETT: Well, | don't know
how many are too many. Under the circunstances that
prevailed in the 5th Grcuit, when it got to an
aut hori zed strength of 26 with 24 on board, that was
too nmuch, in the absence, in the absence of sone other
changes.

No one ever thought at that time about
having an en bloc court of less than the ful
conpl enent, for exanple. Had we put that into the
m x, perhaps it would have worked, but the en bloc
function, the way we did it at that time, sinply did
not wor K.

The stop clock that | nentioned, that may
work. We've learned a lot fromthe 9th Crcuit, and
fromthe other circuits who have grown | arge since we
split the 5th Crcuit, but, yes, 26 was too many the

way we tried to operate the court at that tine.
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PROFESSOR MEADCR  Judge, |let ne pick up on

a point that M. Cooper raised about the idea of sone
reviewing activity at the district level. Wat you
described, as | understand it, is a situation in this
Court of Appeals where there's a lack of appellate
capacity.

Now, the suggestion he brought up is one
that's been mde, one way to increase appellate
capacity in the systemis to install a district |evel
revi ew

Now, there are a lot of ways that can be
configured. Suppose instead of having district judges
fromthe district under review, you had two district
judges fromanother district sitting with one circuit
judge, and they would offer a first |evel of review
for some categories of cases, if not the whol e docket,
at | east sone significant categories of cases would go
there in the first instance, and take the pressure of
the Court of Appeals, what would be your reaction to
t hat idea?

CH EF JUDGE HATCHETT: Well, that's better

than sinply what M. Cooper suggested, but the problem
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there is, you are going to have your district judges
recusi ng, being disqualified because they have the
sane issues pending in their court, or pending on
their own dockets, and so you have that problemto
worry about, recusals because of the sane issues, even
from judges outside the district that's under
consi derati on.

JUDGE RYMER But, if the review were
limted to say trial errors, and not to issues of |aw,
functi onal equival ence of notions for new trial.

CH EF JUDGE HATCHETT: That probably woul d
work, yes, if it's nothing but trial error correction,
but if it's law declaring then it would not work
But, vyes, if you limt it to errors, that would
probably work, and would be educational for the
district judges, | think.

PROFESSOR MEADOR: Let me ask a question
about oral argunent, is there sone level -- is there
a way you can know, or this Comm ssion can know, where
the right level of oral argunent is? At one tinme you
said the court here had about 50 percent of cases

argued orally, now you are down to 30, where is -- is
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there sone optinum |level of oral argunent that an
appel l ate court ought to achieve?

CH EF JUDGE HATCHETT: Well, | don't think
you can set an exact nunber, it wll vary from
district to district, and according to the kind of
litigation that -- I"'msorry, fromcircuit to circuit,
according to the types of cases.

But, surely, constitutional issues, for
exanple, you want to hear an oral argunment. Large
cases on personal rights, discrimnation cases, for
exanpl e, oral argunment is very, very hel pful there.

PROFESSOR MEADOR:  You say you are uneasy
at 30 percent, is that -- did | understand you
correctly, 30 percent is too low in your view?

CH EF JUDGE HATCHETT: Yes, it is.

PROFESSOR MEADOR: What would neke you
confortabl e, what is the percentage at which you woul d

feel confortable?

CH EF JUDGE HATCHETT: | can't tell you an
exact figure. | would guess that it would fall
sonewhere close to 50 percent. | just believe that

there are not -- there are a | arge nunber of frivol ous
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cases in the system There are a |arge nunber of easy
cases, but | don't think that three fourths of them
fall into those categories.

VI CE CHAI R COOPER: Judge, thank you very
much. We appreciate you taking the tine to be with
us, and your thoughts have been very hel pful to the
Conmi ssi on.

CH EF JUDGE HATCHETT: Thank you, sir.

VI CE CHAI R COOPER: Thank you.

W have as our next wi tness the Honorable
Gerald B. Tjoflat, who is a former Chief Judge of the
Court of Appeals of the 11th CGrcuit, and it's nice to
have you with us, and appreciate you being with us
here this norning, Judge.

JUDGE TJOFLAT: Thank you, M. Chairman.

| haven't been in the well of this court in
30 years, and it's an awesone sight, especially when
you have judges down both sides as we used to have in
the 5th Crcuit when we had 26.

VICE CHAIR COOPER.  It's very difficult for
a practicing lawer to sit up here, | can assure you.

JUDGE TJOFLAT: Vell, | hope you are
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enj oyi ng yourself up there.

I"mgrateful for the opportunity to appear
before this Conm ssion. Let ne say as a matter of
preface that | think your comng is |ong overdue, that
this Commssion is needed, and | applaud its task, and
how it is going about it.

| didn't cone here prepared, although | am
to discuss the 11th Crcuit as if we were appearing
before the Commi ssion for sone relief for the 11th
Circuit, and we are not concerned that nuch about the
rest of the country.

Judge Hatchett and | have both testified
before the Senate Subconmttee on the Oversight
Hearing on the 5th and the 11th G rcuits, touching on
many of the questions and issues that he raised, and
| hope you ask ne sonme of the questions that you asked
him and that record is fully devel oped, so to sone
extent, with | eave of the Commssion, I'l|l submt some
docunentations that will touch on the question of
percent ages of oral argunent and things of that sort,
why the oral argunent percentages have dropped from

say, ten years ago.
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Putting that aside for the nonent, | begin
with the notion that the Article |11l Judiciary is a
scarce dispute resolution resource. It is scarce

under the present framework in which everybody who is
alitigant in an Article Ill court has an appeal as a
matter of right, because its size is constrained by
the size of the courts of appeals.

So, given that thereis alimt to which a
court of appeals my grow in size, there is
necessarily a limt to the nunber of cases under the
present format of litigating cases that can be brought
into the system

|'ve been in this systemsince 1970. | was
a state judge for two years and then went on the
district court in 1970, and sat in the mddle district
of Florida and went on the 5th Grcuit in 1975, and so
|"ve seen a | ot of water go over the damas it were.

In the early days, the Federal Judiciary
would -- to confront the rising case |oad, would
sinply tell the Congress that we need nore bodies to
throw at the problem nore Article Il judges, nore

staff, nore this, nore that. And, we would create
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nore j udgeshi ps, and nore judgeships didn't solve the
probl em

The courts of appeals, with the exception
of the old 5th and the 9th, which when | was sitting
on the old 5th at 15 they had 13, were the two | arge
courts. W had, in the old 5th, about alnobst a
quarter of the nation's business. | don't recall the
percentage of the nation's business that the 9th had,
but it wasn't far behind. The other circuits, | sat
as a district judge in 1972 in Boston, and if |
recollect at that time the 1st Circuit had three
judges so they were always sitting en bloc. Bailey
Al dridge, Judge Al dridge, was a senior judge then, and
once in a while they had senior district judge
sitting, but life was extrenely sinple there. And so,
it was in sone of the other circuits which were
relatively small.

About five years ago, to my recollection
the Judicial Conference formed a | ong-range pl anning
conmttee, and | renenber neeting at the suprene court
with the other nmenbers of the conference and commttee

chairs, as we undertook studying what can we do with
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this branch of governnent. And, | renmenber Abner
M ckl a (phonetic), who was then either Chief Judge of
the DDC. Grcuit or he was chair of a conmttee, but,
at any rate, we were all gathered in one of the big
roons up there at the suprene court, and this was the
openi ng session, and he nade the remark that | just
made, so | got it fromhim and that is that the --
this is comng froma fornmer Congressman now -- that
t he Judicial Branch has been speaki ng out of one side
of its mouth so long that all we need are nore judges,
that you' d have a hard sell to educate the Congress as
to the problenms of the Federal Judiciary, and that
some things have to be done, the very sorts of things
that you are going to explore during the life of your
exi stence on this Conmm ssion to change things, because
nore bodies sinply aren't going to solve the problem
they just nake it worse.

Now, we judges on the court of appeals have
two functions. One is correcting trial court error,
and the other is making law. And, the nore clear and
the nore stable the rule of law is, and the nore

capable the rules of pleading are of defining issues
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narrowy, the greater the percentage of cases that
w il be decided, not in terns of making |law by the
court of appeals, but rather did the trial judge
commt reversible error in admtting or excluding
evi dence or in sonme such fashion, or in conducting the
trial.

I highlight this point by observing that in
our circuit, for exanple, and this is historic, this
is nothing new, and | believe it's probably the case
in other circuits, about 95 percent of crimnal
appeals, in terms of the trial, |I'mputting sentence
aside, are affirnmed, 95 percent, just around that
nunber, 94 to 96, it floats in the md-'90s, that's a
hi storical fact.

Nobody has been able to tell ne howit is
that a district judge who is reversing on five percent
of the crimnal cases that he or she tries, sone of
whi ch | ast nonths, sone of which nmultiple defendants,
sone of which are | oaded with conplex allegations |ike
rico (phonetic) charges, can try an error-free, not
reversible error-free trial, 95 percent of the tine,

and given in addition that the standard of review in
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crimnal case is tougher than it is in civil cases,
that we'd find plain error in sone crimnal cases, and
yet the sanme judge can't try half of the civil cases
that cone to trial before him or her wthout
commtting reversible error.

Now, our task -- the reason for that is
that crimnal cases are pleaded, basically, under what
we used to call comon | aw or code pl eadi ng, wherein
everybody knows what is required to be stated in an
i ndictment to nmake out an offense, and the issues are
well joined by a not guilty plea, that's a two-word
pl ea, and everybody knows what the jury instructions
are to be, we have pattern in jury instructions in
this circuit which pieceneal receive the inprimatur of
the court of appeals, and so about all we review in
nost crimnal cases is how the judge tried the case.

And, by and large, it really has to do with
did the awers get out of hand, that's many of the
cases in which we hear oral argunent. But, assum ng
that you have an ethically tried case, then you are
reviewi ng evidentiary errors, order of proof errors,

and the records in the pretrial hearings, which are
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little mni bench trials determning notions to
suppress, or physical evidence seized on a search, or
notions to suppress statenents, but those are sinple
proceedings. The trial is a sinple natter, and that
Is why 95 percent of the crimnal cases are affirned
on appeal, and that is why we hear oral argunent in
far less crimnal cases than we do, say, in civil
cases.

The civil side of the docket, in which the
cases are framed by what | call notice pleadi ng, under
the rules occupy the great percentage of the cases
that are brought to oral argunent, and that is because
t hrough our screening process the judges have a
difficult time sometinmes discerning precisely what it
was that was tried.

By engaging in these comrents, | am
suggesting that one of the things that this Conm ssion
ought to do, and one of the things that should have
been done a long time ago, is a reexam nation of the
whol e body of rules pursuant to which we litigate
civil cases. W have been anending civil rules in a

pi eceneal fashion, sort of an aspirin type relief for
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a cancer, by tinkering with this rule or that rule,
and all we do is produce, like with rule 11, satellite
litigation.

In any event, so half of our -- one of our
tasks is determning error in the litigation of a
case, and | say that when the law is settled, and the
pl eadi ngs well define the issues, that is a relatively
sinpl e task.

The other part of our function is
| awmaki ng, and putting aside the notion, the
acknow edgenent that we do sone |awraking, even in
those what | call cases that are franed in a clear
way, mainly |awraking in a procedural area, and that's
anot her reason why a |l ot of these cases don't need to
be published because we are sinply |looking -- the
opinions -- we are sinply looking to see whether or
not there's trial court error. W publish far too
many opinions as a whole, |I'mtal king about the system
does, as it is, which conplicates matters for citizens
and for lawers trying to discern what the rule of |aw
isinthe circuit.

So, now we are on the | awmaki ng function,
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and in that regard size of a court is extrenely
| nportant because the greater the nunber of judges you
have the greater the potential that one panel's
decision is going to conflict with another, and the
greater --

(Wher eupon, tape change.)

JUDGE TJOFLAT: -- referred to in the
statenent, not witten by nyself and by others. The
nore tine that |1've got to spend, and that's was the
problem in the old 5th Grcuit, you spent three
quarters of a day reading slip opinions comng down by
ot her judges, and trying to pay allegiance to the rule
of law, and we did it not by having a mni en bloc
court, but by having everybody sit en bloc, so it
becane a serious proposition, that's a painful thing
for having 26 judges sitting around a conference table
trying to decide cases, much | ess hear oral argunent.

So, | conclude fromhaving sat in en bloc
courts with as little as six judges on our court when
we only had nine judges, because we had three
vacanci es, and we had three disqualifications, we sat

with six, | sat with six, every nunber between six and
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26, and | can tell you that the problens of comng --
| awmaki ng i ncrease exponentially as you increase the
size of the judges. Maybe one nore judge fromsix to
seven, you can tell the difference, you can tell the
di fference when you junp fromseven to ten, and from
there on you can really tell the difference as you
keep addi ng people to the court.

Now, so what shoul d be done? Well, | think
that there's no question that we have to consider
seriously realigning the circuits if we are going to
bring theminto sone kind of a nanageable size. The
four objectives of the Conm ssion, dispositions of
cases nust be tinmely, smaller courts of appeals are
going to produce, assumng that the judges are
discharging their responsibility to read their
colleague's work and to maintain a clear rule of |aw,
di sposition will be nore tinely. Qut cones will be
nore consistent anong litigants, no question.
Deci si ons should be uniform anong circuits, and the
guestion, though, when you have nore circuits, let's
suppose that the realignnment produces nore circuits,

| suggest that by having snmaller courts you are going
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to cut down probably on inter-circuit conflict because
there will be nore time for deliberate decision-
maki ng. And, the fourth objective, verbative
attention, appropriate attention is the word | think,
to each appeal.

The question is, what to do with the 9th
Circuit. | had the thankless responsibility of
answering that question when the Full Senate Judiciary
conmttee entertained the 9th Crcuit split bill about
27 or 28 nonths ago, Cctober, '95, | think it was, and
one of the senators asked me what to do about the 9th
Circuit, I was invited up there to testify by the
committee, sinply because | was the |l ast active judge
of the old 5th Crcuit still Kkicking around, and we
had westled with the 26 judge problem and | said
that was a parochial problem | was from the
sout heast, and that was a Wst Coast problem and they
said, no, you've got to answer it.

The answer in ny judgnent is to cut
California in half. O course, the objection to that
is, what about state law? Well, in our circuit we

have -- each state can receive, the suprene court can
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receive certified questions fromthe court of appeals,
and that's howwe follow state lawin this circuit, if
there's an undeci ded question, and it's a case -- just
not an off-the-wall case that will never repeat itself
-- but sone case in which we don't want to get out of
step with the state high court, we sinply certify the
question. The California | aw problem in ny judgnent,
woul d be resolved if the two circuits could certify
California questions to the California suprene court.
Now, there are other things that need to be
expl or ed. One has to be, and sone of these are
excl usi vely congressional prerogatives, it's Congress
responsibility to decide what kinds of cases we
entertain. | don't think the Judiciary and the
Judi ci al Conference has done its best over the years
to stay away fromcalling that shot, whether we should
have Social Security cases, or FELA cases, or this
case or that case, that's a congressional prerogative
that we tell Congress we can't take all the cases you
are giving us, then Congress has got to prioritize.
Now, Congress has acted in two respects in

this area, not so nmuch whether we'll take the case or
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not, but how we'll take it, and that's the Prisoner
Litigation Reform Act, which the acronym is PLRA,
which is having an effect, and | suggest that the
effect will really be realized, assessed at any rate,
probably in this comng year, and the reason | say in
the comng year is because it's taking the district
courts sone tine to settle out how they are going to
do the gatekeeping function and taking these prisoner
suits, civil rights suits.

The ot her thing that Congress has done, and
this has to do with collateral proceedings in both
federal and state crimnal cases, is the Anti-
Terrorismand Effective Death Penalty Act, where you
have to petition for a successive petition, seek |eave
to proceed fromthe court of appeals, that's another
thing that doesn't cut out the right, the access of
the court by the litigant, but it does act |ike |eave
to appeal, or (inaudible) or sonething of that sort.

So, | think the whole idea of, perhaps, in
some cases limting access to the court of appeals by
| eave to appeal, for exanple, ought to be studied,

perhaps, in a pilot sort of a way, if that can be done
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wi t hout violence to equal protection principles across
the country, treating different litigants differently
in different circuits.

We also ought to consider cost shifting
nmeasures. Now, in a way the PLRA is a cost shifting
measure, by making prisoners before they bring suit
agai nst those responsible for the conditions of
confinement, have to pay costs, even increnentally out
of their prison accounts, that's, in a way, a cost
shifting device, although other litigants have to pay
t hose costs anyway. So, that needs to be expl ored.

| don't know whether we should go as far as
the English system but | think it needs to be
expl or ed.

Then finally, Congress has got to decide
what other kind of resources we ought to have in
addition to just nore parajudicial personnel. W were
along tine comng in the Federal Judiciary to achieve
t he anmount of automation that the private sector, for
exanpl e, has, and sonme of the other things that could
make our way of operation far nore efficient.

But, I'Il sumup ny remarks by sayi ng t hat
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we are a scarce resource in the critical areas in the
| awmaki ng function, and we cannot, the courts of
appeal s are constrained in terns of size especially in
that area

I've thought about the idea of having
appel l ate courts of appeals dealing in crimnal cases,
sone in civil cases, dividing that up. I'ma strong
believer in the notion that we need nore generalists
deciding appellate mtters, rather than to have
specialists deciding these things. Sonme things we
have given to the federal circuit because they ought
to be there, patent appeals and things of that nature,
but I do believe strongly, and I think this woul d add
in the recruitnent of the kind of people that ought to
be sitting on the courts, if you don't narrowy
confine themto one kind of -- to a subject nmatter,
such as crimnal cases or sonething.

I"'m open to questions, including why we
have | ess oral argunents than we used to have, and
things of that sort.

VICE CHAIR COOPER: Well, the question |

would i ke to have is, you said that you were put in
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a position of having to answer what to do with the 9th
Circuit, and you said you were going to put the two
districts, | guess, the two northern districts in one
circuit, and the two southern districts in another,
did you also have to state what states went wth
whi ch?

JUDGE TJOFLAT: No. M understanding is,
California generates about 65 percent of the business
of the circuit, something like that, and | think that
one, state circuits are out, there's too nuch
parochialism if you have too few states, in ny
judgnment, in a circuit. It's good to have the
| eavening effect of people from other cultures and
ot her ways of life.

So, California and Nevada woul d just be a
California circuit. So, | don't know how you would
divide it, but I think once you divided California,
then you can negotiate out where the |ines ought to be
dr awn.

VICE CHAIR COOPER: Let nme ask you
sonething. Do you disagree, if | understand you, with

Judge Hatchett, that nore bodies are not going to
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solve the problens, that the 11th Grcuit doesn't need

nore bodi es?

JUDGE TJOFLAT: | don't think the 11th
Circuit needs nore bodies. | wll submt sone data
that will show the followi ng, for exanple, |ast year

we ended the year with | ess pending appeals than we
did the year before. Gven -- there are projections
where over about the next four years we'll cut the
pendi ng appeals at the end of the year in nore than
hal f .

The reason that we don't need nore bodies
right now, in addition to the fact that three nore
judges are not going to increase the total output of
the court by one third, by one quarter, if you go from
12 to 15 that's 25 percent increase, because it's
going to take nore tine for the three judges and
everybody else to assimlate the work being done by
t hose judges. So, you don't get three new judges, you
get less than three new judges.

The second reason is, is that because --
t he reason we' ve been able to handl e the business of

this circuit with the nunber of judges we had is, we
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have a very stable rule of law in this circuit, in
nost areas.

We account for less oral argunent over the
years for two reasons. One is a stable rule of |aw,
and the second is the case mx. About 60 percent, 60
to 65 percent of our appeals are either direct
crimnal appeals from district courts, federa
crimnal prosecution, or they are 2255 cases, federal
habeas cases, collateral tax, or they are state habeas
corpus cases, or they are suits by prisoners against
their wardens and others in the institution,
chal l enging under the 8th Amendnent conditions of
confinement. That's swallow ng up alnost two thirds
of our docket, it's even greater in the 5th Grcuit.

And, why is that? |It's because the prison
popul ations in our states, these three states, and the
new 5th Crcuit states, keep burgeoning, and so as the
prison popul ati on burgeons we get nore and nore
pri soner cases.

Now, the pleadings, because of devices
we' ve enployed in this circuit, in prisoner cases, for

exanpl e, are narrow i ssues, in effect, departing from
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the rules of procedure altogether, with the exception
of rule 56, giving notice and such, has accounted for
the need of argunent in those cases, very few of those
cases, notw thstanding the counselor appointed in
every case in which argunent is given receive ora
argunent .

Now, when you add to that body the
I ncreasi ng nunber of enploynent discrimnation cases,
again, in an area in which the law is nore and nore
settled, with the exception of the Anmericans Wth
Disability Act cases, the lawin that area nationw de
is bouncing around, but sex discrimnation, race
di scrimnation, ethnic discrimnation, things of that
sort, those cases, the |awers and judges are fairly
tuned in now to precisely how to, nunber one, plead
those cases, so there isn't any question, notice
pl eading notwi thstanding, in those kinds of cases
everybody knows you' ve got a race discrimnation case
and it's a quid pro quo, or a case, for exanple, | was
going to say a sex discrimnation case, or a pervasive
hostil e environment case, the fact of the matter is,

| ess of those cases, as the | aw settled, as the issues
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are sharpened, receive oral argunent.

That accounts, these two bodi es of cases,
the overall pri soner cases, pl us enpl oynent
di scrimnation cases, account for the drop in the
percentage of cases going to oral argunent, because
they are increasingly a greater percentage of the
docket .

VI CE CHAI R COOPER: What do you think the
opti mum judge size per circuit and --

JUDGE TJOFLAT: Around 12.

VICE CHAIR COOPER -- and woul d you think
it would be a good idea to split every circuit that
got over 12?

JUDGE TJOFLAT: No, there's another thing
you can do about those, for exanple, the 4th Crcuit
has two vacancies as | recollect. | also testified in
a hearing |last February, oversight hearing, at the
invitation of the committee on the 4th Grcuit, and
Chi ef Judge WI kinson made the case, supported by
al nost all of his coll eagues, that they did not want
two judgeship filled.

They acquired three or four judgeshi ps back
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Iin the days when we just were throw ng bodies at
nunbers, and a Judicial Conference bill cane out and
in they threw three or four judgeships, and they don't
need them according to those judges. So, sone
circuits, a look could be taken at whether or not
vacancies ought to be filled, in other words, the
position turn into a tenporary position.

VI CE CHAI R COOPER: Judge Ryner, do you
have any questions?

JUDGE RYMER If the case | oad continues to
go up, what alternative is there to the effective
adm ni stration of justice but to increase the size of
the Judiciary, wthout cutting nore corners, |ike
elimnating oral argunment and not giving reasoned
di spositions?

JUDGE TJOFLAT: Well, one is jurisdiction.
Congress has got -- we've got to tell the Congress
that we're a scarce resource. W sinply have to tel
the Congress that. W have to tell the Congress,
acknowl edge that we told you in years past that we
just needed nore judges, and it's like the little kid

who thought he liked ice cream and he went to the ice
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cream store and there was a five gallon can of ice
cream and so he said, daddy, buy nme the five gallon
can of ice cream and he didn't realize how sick he
was going to get until he ate the whole five gallon
can. Hi s experience had been with one ice cream cone,
maybe with a double dip, or even a triple, but not the
whol e five gallon can

And, | think judges wll tell you across
the country, appellate judges, we didn't realize what
was goi ng to happen internally on our court until we
got extra judges, so we've got to change the tune that
send to the Congress.

Congress has got to decide what -- for
exanpl e, whet her we shoul d, because there's nore noney
in the federal governnent, we ought to prosecute every
state crimnal offense. Congress has to decide that.
It's an econom c iSssue.

Florida, for exanple, hasn't got any noney
to build nore prisons, but the federal governnent has
unlimted resources, and we have a tougher sentencing
| aw, because Florida noderates the population, for

exanpl e, by when it gets too crowded they just open
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the spigot. And so -- and the people scream about a
murdered comng out in three, or four, or five, or
six, or seven years, so we put themin the federa
system So, Congress, naybe they ought to give the
noney to the states for nore institutions, whatever
the case may be.

JUDGE RYMER But, if that doesn't happen --

JUDGE TJOFLAT: If it doesn't happen?

JUDGE RYMER -- if it doesn't happen, then
what's your suggestion?

JUDGE TJOFLAT: Well, if it doesn't happen,
and we can't change any of our rules under which we
operate, we've got to stay exactly the way that we
are, then I think that what ought to happen is we |et
a crisis develop. W just stand pat and say to the
Congress, we can't function.

W either can nmake the | aw so garbl ed that
our citizens don't know what rights they have anynore,
that litigants file suit, sonebody brings a contract
action, just sone sinple case, worth a lot of noney to
the federal court, and can't be heard for sonme reason

or another, which is the case now in many respects,
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and so they water down their rights, or the defendant
gets sued and has absolute bar to the suit.

So, if the lawis not clear, there is no
way in the world citizens can anticipate their
conduct, their investnents, or anything else. And,
there isn't any way in the world that | can spend al
day long reading ny coll eagues' opinions in an effort
to maintain clarity of the rule of law in the 11th
Crcuit, which is what we all do, because when we sit
en bloc we all sit in bank, and sonebody who
overwites in a case faces an unpl easant experience in
a collegial, cordial way, when we sit around the table
and the case goes down 11 to one or sone such thing,
so we nonitor our opinions. And, the nore judges we
have, and the nore |I've got to read, that neans the
|l ess tinme | have on ny own opinions.

There isn't any way that a judge of our
court, we get 25, 30 judges, under that old nunber I
guess one tine we were entitled to 29, sonebody
noder at ed the nunber down to 27, why that would be a
ni ght mare, we woul dn't get anything done.

| don't think there's any question that a
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court of appeals can get so large that if you add one
nore judge you decrease the total nunber of cases
deci ded by the court, unless the rule of |aw goes to
bl azes and you unpublish opinions when you want to
skirt around precedents, you just unpublish them or
you just do a little gloss over here, and you do a
little gl oss over there, and that creates disrespect
for the rule of |aw

VI CE CHAI R COOPER:  Prof essor Meador?

PROFESSOR MEADCR  Back at the begi nni ng of
the 11th Crcuit, you had 12 judges, and as |
understand 16 central staff attorneys. You now still
have 12 judges, but 43 central staff attorneys, which
suggests they are doing a lot of things now they
didn't do back then. | suppose you have a di m nution
in oral argunent down from nearly half down to 30
percent, you've got a drop in published reasoned
opi nions, put all these things together, do you see in
any or all of that, do you have any apprehensi ons over
whet her overall the quality of the appellate process
has deteriorated in the court, that is, the cases are

getting |l ess judge attention than they should, or that
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the quality of appellate justice is not what it used
to be, is there anything to that at all?

JUDGE TJOFLAT: | don't think so one wt.
I think we hear argunent in cases in which argunent
woul d be hel pful, and they are basically in cases in
whi ch we are uncertain about exactly what happened in
the trial court. And the lion's share of those cases
are civil cases.

Wien we formed this circuit, we didn't have
st andardi zed ways, for exanple, of processing pro se
prisoner litigation. W didn't have nearly as nuch
pro se prisoner litigation as we do now, in which
staff counsel don't decide the cases in ny judgenent,
staff counsel are extracting a record for this, or
that, or the other thing and putting sonething in a
manageabl e way for judges, so that the judge can nake
a reasoned judgnent.

Wen | went on the district court, in
pri soner cases we received prisoner petitions on
| etter paper, on brown paper bag paper, all sorts of
ways, and | personally read every one of those, and

then what you would do is, you' d get ten or 15 pages
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froma prisoner, you' d read it and then we had worked
out wwth the Attorney General of Florida, we'd enter
an order saying the prisoner has these nine clains,
one of them has nerit, the other eight don't for a
coupl e of sentence reasons. And, we order the Attorney
General to file an answer.

Now we have pro se counsel, who, first of
all, we have forns so that the prisoner can sort of
channel this litigation, we know whether the prisoner
has -- why is the prisoner there, what was the
conviction, et cetera, et cetera, et cetera, has it
been on appeal, all those kinds of things, which nake
it easier, for exanple, in the district courts to
process prisoner litigation. W use staff counsel
bei ng better for the sane reason that we did on the
district court, so the staff attorneys' increase in
sizeis directly related to the increase in the volune
of pro se prisoner litigation, anbngst other things.

VI CE CHAI R COOPER: Judge, thank you very
much. W appreciate your time and your insight into
this problem

JUDGE TJOFLAT: Thank you very nuch for
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inviting nme to appear, and |I'll submt sone additional
information as regards to the 1lth Crcuit in
particul ar.

VI CE CHAI R COOPER: Thank you.

The next wtness we have is Emet J.
Bondurant, a |lawer from Atl anta, GCeorgi a.

Emet, thank you for being here today,
appreciate it.

MR, BONDURANT: Thank you, M. Chairman.

Let me begin with a disclainer, which is I
am appearing as a practicing |lawer, | do not have the
perspective of a judge. Judges Tjoflat and Hatchett
are far better qualified than | to speak from the
judicial side of sonme of these issues, but | do feel
that | can address them from the point of view of
those who appear on this side of the bench, and |
think | can also address the issues from the
perspective of the people whom we represent, who
after all, are the people for whomthis systemreally
exists, not for the judges, not for the | awers, not
for the Congress, but for the litigants who put their

faith, their freedomand their fortunes in the hands
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of the federal courts.

Bef ore addressing the specific questions,
| would like to address, perhaps, presunptuously, the
broad charge of the Conm ssion. Congress has created
the Comm ssion to "study the structure and al i gnnent
of the federal appellate system with particular

reference to the 9th Crcuit,” and to nake, any
reconmendations for changes in the circuit boundaries
or structures consistent wth fairness and due
process."

As one who is far fromthe 9th Grcuit, but
neverthel ess reads nmany of its opinions, and the
newspapers as well, it seens to ne that this issue has
very little to do with inproving the quality of
fairness of the judicial process or the admnistration
of justice and everything to do with politics.

The proposals, at least in ny view, appear
to be a thinly veiled attenpt by nenbers of Congress,
and nost especially those fromcongressional districts
in the 9th Grcuit, to influence the decisions of the

courts of appeals with which they disagree. They want

to reapportion the circuits so that they will have
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their own circuits controlled by judges of their own
political selection, and there is a political
selection of judges, with views simlar to their own.

In the view of many in the Bar, and nyself
I ncl uded, the process for nom nating and confirmng
federal judges has al ready becone far too political.
Partisan accusations that nomnees are judicial
activists have tended to underm ne public confidence
in the Federal Judiciary as a whole. M fear is that
in the present political climate, if Congress starts
redrawi ng circuit boundaries, the process will be as
principled as the process that we observe every ten
years when our legislatures and congressiona
districts are reapportioned.

Any major restructuring of the federal
circuits in the current atnosphere is likely to be
highly divisive and underm ne even further public
confidence in the Federal Judiciary.

The <creation of smaller and snaller
circuits seens al so undesirable froma purely policy
st andpoi nt . Federal statutes and rules of federa

procedure are supposed to be uniform nationw de.



10

11

12

13

14

15

16

17

18

19

20

21

22

62

There shoul d not be discernable differences in the way
cases are decided if they are brought in a district
court here in Atlanta, or in Chicago, or Boise, or San
Francisco. If we ook to the nodel of the 50 states,
the 50 states have been free to adopt their own | aws,
they clearly have their own state court systens, but
the clear trend over the |last century ha been strongly
in the direction to greater and greater uniformty,
bot h of state procedure and state substantive |aw.

The creation of additional circuits may be
attractive from the standpoint of collegiality and
internal judicial admnistration. Increase in the
nunber of circuits, however, will inevitably lead to
a greater nunber of conflicts as between circuits. |
bel i eve that to be unavoi dabl e.

States |ike California are bigger than
multi-circuits at the present tine. If you start
cutting circuits down, you soon are going to have as
many circuits as you have states or sonething
approximating that. That seens to ne to point in the
very opposite direction in which the structure of the

federal courts has gone in the |ast century or should
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go in the next.

Let me now turn to the questions that are
nore specifically put by the Comm ssion. As a general
proposition, |I think the 11th Crcuit is performng
well, given its heavy case |oad, and the fact that
only recently has the 11th GCrcuit had a ful
conpl enent of active judges.

The nobst common criticism of the 11th
Circuit anong lawers and clients is that there are
| ong del ays of a year or nore between oral argunent
and decisions in sone cases. The problemis not that
t he judges are not working hard, because they are, the
problemis that the 11th CGrcuit does not have enough
judges to handle its heavy case | oad.

As a consequence, the 11th CGrcuit has been
forced to rely on visiting judges on al nbost every
panel. In my experience, and ny experience extends
over a 30 plus year period now, in recent years you
never see a three-judge panel in the 11th Grcuit that
does not have at |east one visiting judge, either a
senior district judge fromthis circuit, sometinmes an

active district judge fromthis circuit, but equally
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frequently a senior appellate judge from another
circuit.

One solution, and | believe the Dbest
solution, is to decide on sone principle basis what
case load is optimal per circuit judge, and then to
ask Congress to provide that degree of judicial
manpower to enable the circuits to handle their case
| oads. It sinply is wunrealistic, | believe, to
bel i eve that you can on any sensible basis confine the
appellate courts to any particular size. The
popul ati on of the United States has grown al nost 100
mllion since | began practicing law in 1960. The
nunmber of federal statutes passed since 1960 nust
exceed 100 mllion, or at |least seem ngly so.

W are becom ng a nore urbani zed soci ety,
as aresult we are becomng a nore |litigious society,
that is a fact of wurbanization, | believe. It is
simply not realistic, |I believe, that the sane nunber
of judges can handl e the increasi ng case | oad, or any
fi xed nunmber of judges can handle it, particularly,
when you increase the nunber of federal district

judges, the federal bankruptcy judges, the federa
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magi strates, all of whom are producing a judicia
out put that sooner or later will arrive in the court
of appeal s.

There are, as you have heard today, strong
differences of view, not only in this circuit, but
other circuits, on the benefits of adding additional
j udges. Those arguing, and Judge Tjoflat is anong
them who believes that any increase in the size of
the circuit will result in a loss of collegiality
anong the existing judges of the circuit.

Wiile | have great affection for Judge
Tjoflat, and great respect for himand have appeared
bef ore him on many occasions, | have to say that |
di sagree. Al nost every three judge panel in the 11th
Circuit, since the mnd of man runneth not to the
contrary, has had a visiting judge.

If collegiality were as inportant as its
advocate suggest, it would seem that the goal of
collegiality would be better served by filling in with
per manent judges the positions which are now being
occupi ed on these panels by visiting judges. It seens

to nme that is inevitably the case, how close a
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col | eague can one be who transfers in for a week of
sitting fromthe 8th Grcuit one week, and a different
judge fromthe 6th Crcuit the next, or fromthe 8th
Circuit the follow ng week and so forth.

I also believe that the price of
mai ntaining a smaller court in the interest of
collegiality has been a very high one. 1In the 11th
Circuit, there are strict |imts inposed on the
|l engths of the brief, while there are exceptions
those exceptions are rare, alnost wthout regard
either for the nunber of parties to the case, the
conplexity of the case, or the length of the records
per | oad.

The 11th Grcuit has strictly limted oral
argunment to a point where as an advocate | think one
can legitimately question whether there is sufficient
opportunity for nmore than a superficial exploration of
the issues or a neaningful dialogue, either for the
poi nt of view of the court or the |awyer.

| have heard nmany appel | ate judges say they
have never heard an oral argunent that influenced the

decision, that it has never changed -- they have never
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changed their mnd, and that may be the case, but |I'm
not sure whether that is a corment on oral argunent or
a comment on the judge and the process.

The vast majority of cases inthis circuit,
as you have heard, are now decided wthout oral

argunent, the vast mgjority of cases are decided

wi t hout published opinions. | do not agree that
unpubl i shed opinions should -- are a good idea.
Precedent is precedent, howthis circuit -- how judges

of this circuit view the law, even the |aw of
contracts, is inportant guidance to counselors and
litigants in future cases.

| can cite a case fromm own experience,
only in the | ast week, in which there is now pending
in four federal district courts in the United States
l'itigation between a naj or autonobil e manufacturer and
a woul d- be purchaser of deal er franchises. There are
four other <cases pending in the state courts,
i nvolving the sane parties and the sane issues.

There was, early in this nonth, a decision
out of the 11th G rcuit unpublished invol ving sone of

the rights under the very formed contract which is at
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Issue in at least eight different jurisdictions. That
deci sion i s unpublished, we could not find it on line,
| woul d not have known about it except for the pure
coi nci dence that | happened to have run across a
| awyer who happened to be involved in one side of that
case. That precedent will be cited by both sides one
time or another, that case should be published, it
should be on Iline, it should be available for
gui dance, and there are many others just like it.

In short, | believe the efforts to
streaniine and make the appellate process nore
efficient has had an adverse effect, both on the
quality and, perhaps, nore inportantly on the
acceptability of decisions in the 11th Crcuit and
ot her courts of appeals.

Those who are involved in the judicial
process on a day-to-day basis, |awers and judges,
tend to becone jaded. W view the process from our
own little corner of the world as if that process, and
our participation in it, was an end in itself. I
think in these processes we have |ost sight of the

fact that these cases are nore than statistics, they
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I nvol ve issues that directly inpact the lives of real
people who | ook to the federal courts, not only for
justice, but for protection as well.

Let nme digress and say, for exanple, that
I n sone of the efforts about which the federal courts
conplain so bitterly are the prisoner cases, those
pri soner cases, sone of them have genuine nerit that
I nvol ve fundamental constitutional issues. In the
state courts in this state, and in many others, you do
not have adequate counsel in state crimnal trials,
i ncludi ng death penalty cases.

In state habeas corpus proceedings in this
state, there is no state nechanism for providing
counsel for death row inmates. There is, in this
state, a case winding its way to the state suprene
court in which a prisoner with a 70 1Q on his first
habeas petition attacking his death sentence was
forced by a state judge to go through a state habeas
petition with no counsel in which the Attorney
General's office was represented.

Whet her you conply with the Anti-Terrorism

bill or not, those issues ultimately belong in the
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federal courts, if they are not going to be dealt with
in the state courts, and while many of those cases are

neritless, the federal judicial system the federa

habeas cor pus power whi ch IS, after al |

constitutional, was put in the Constitution for
hi storic reasons that still apply, require that the
federal courts be open, and whether that 1is

convenient, whether it is within the case |oads,
whether it is within the judicial nmanpower of the
courts or not, those are cases for which the federal
courts exist as an inperative matter.

When we speak of unpublished opinions, and
deci sions without oral argument, we |ose sight of the
fact of acceptability for the litigants. It is the
responsibility, | believe, of the federal courts to
ensure that their processes convey, especially to the
litigants, but to the public as well, a sense of
confidence that the issues, whatever they were, were
consi dered seriously and carefully, and were not given
short shrift by the judges of the appellate court
because of case | oad reasons or for other reasons.

The w nners, of course, wll always be
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happy with a process that results in a decision in
their favor. A flip of the coin would be | ooked on as
being a wise and |l earned judicial process if it cones
out in favor of ny client. For a losing party to have
confidence in the decision, however, you nust be able
to see from the opinion of the courts that his
argunents were fairly addressed by the appellate
court. He nust also be able to understand the reasons
for the rejection of his argunments, even if he does
not agree with those reasons.

| believe, and this is based on an
experience of appearing regularly in appellate courts,
that our efforts to speed up the appellate process and
make it nore efficient has caused us to | ose sight of
the fact that the process is, by its very nature, a
del i berative process. The courts are deciding
i ndi vidual cases, they are not engaged in the nass
production of a consumer product, and, therefore,
statistical nmeasures and shortcuts have a real price.

This requires, in ny judgnent, an increase
in the nunber of federal appellate judges. There

sinply are, in ny view, no panaceas and no other
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shortcuts.

Finally, there have been questions of
delay. | have a coupl e of nodest suggestions to nake.
One addressing the question of appellate delay, |
woul d suggest that the circuits consider, not by
congressional l|egislation but by circuit rule, the
adoption of a rule requiring that all cases be deci ded
within X nunber of nonths after docketing oral
argunent or subm ssion, in the absence of exceptional
ci rcunst ances.

Georgia has had, inits state constitution
since 1877, such a provision. The Georgia Suprene
Court and the Georgia Court of Appeals, whose case
| oads are far heavier than any federal circuit, have
a provision that requires that every case be decided
within two terns of court. That neans, roughly,
Wi thin eight nonths of subm ssion. Any case that is
not so decided is automatically affirmed by operation
of |aw.

Since that provision has been in the
Georgia constitution from 1877, no case has ever been

deci ded because the appellate courts failed to neet
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the deadline. | don't suggest that the case |oads are
conparable in conplexity, and that one can do a
statistical analysis and easily translate that
experience to the federal courts, | do suggest,
however, that a rule that established an expectation
that a standard within a circuit would be one in which
menbers of a circuit would be very loathe to violate,
and would in nost cases, if not in all, adhere to.

| would not suggest even the draconian
renmedy of automatic affirments. Merely having a rule
with no stated penalty would state the expectation
which | think many woul d neet.

The Suprenme Court of the United States,
whose case | oad, of course, does not conpare to any
single circuit, has a tradition at |east of clearing
up its docket within the court year. | see no reason
why the circuits could not do the sane, whatever that
l ength is as established, and certainly subject to
exceptions.

Finally, | certainly share the view with
Judge Tjoflat and others that Congress is in part

responsi ble for the major problens facing the federal
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courts. Congress has tribulized the federal courts by
I nposing jurisdiction over matters that do not require
a federal court solution.

To pick only two conspi cuous exanpl es, the
Honest Services Amendnent to the Mail Fraud Statute

overruling McNally v. United States, has brought to

the federal courts as federal crimnal cases conflicts
of interest involving local officials, for which there
were a plethora of state crimnal statutes that would
have served us well to prosecute those individuals,
and where there is no evidence of a federal interest,
and no indication, as in sone civil rights cases, of
a reluctance on the part of local officials to
prosecute simlar crinmes, 18 USC Section 666 is a
simlar statute, nmaking bribery of any city official,
or county official, or water district official that
gets in any respect any noney from the federal
governnment capable of prosecution in the federal
courts as a federal offense. That makes no sense.
The federal courts ought to be confined in their
jurisdiction to those things that require a federal

solution and those things which the Constitution
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requires, such as habeas corpus, that the federa
courts be open to enforce the Constitution.

The question of intra-circuit conflicts
that Judge Tjoflat raises from the larger court, |
woul d at | east suggest that there is a solution. It
may not be a perfect solution, but it is one that |
have seen work. The 4th Grcuit has had a tradition,
at least for 40 years, and |I'msure it extends well
beyond that, of circulating draft opinions to the
entire court before they are issued. At |east when
was there, and | confess that is al nost 40 years ago,
it was the practice of those not on the panel to read
t hose cases and frequently comrent on themin order to
assure before, and not after, an opinion was issued,
uniformty of approach within the circuit and to bring
to the attention of the panel other issues which may
not have been fully presented by the parties. That
seenmed to nme a sound practice, and it is one that |
woul d commrend to the 11th Grcuit as well.

"1l be happy to answer questions.

(Wher eupon, tape change.)

MR, BONDURANT: My practice is principally
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as atrial lawer, it is overwhelmngly civil, it is
overwhel mngly civil in conplex cases, though |I have
done a great deal of other kinds of [litigation,
I ncl udi ng reapportionnment |itigation. | have done
prisoner death penalty cases. | have both a
plaintiffs practice and a defendants practice, though

my practice currently is predom nantly on the defense

si de.

When asked that question, | generally say
| amunprincipled, | will represent whoever will hire
us.

VICE CHAIR COOPER: Vel |, I woul d

(i naudi bl e) to being unprincipled, M. Bondurant.
Dan, do you have any questions?
PROFESSOR MEADOR: Have you, in your
experience in the 11th Crcuit Court of Appeals, had
cases in this court in which oral argunment was denied?
VMR. BONDURANT: | personally have not.
PROFESSOR MEADOR: Have you known ot her
| awyers who have?
MR BONDURANT: Yes, those within ny office

have in sone cases, although they are rare. | wll
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menti on one exanple of one in which a young | awer in
ny office was appointed in a crimnal case in the 11th
Circuit. | don't frankly renenber whether it is was
a 2255 or a direct appeal, in which the case was
decided wthout oral argunent, and at |east he
bel i eves, wthout addressing directly conflicting
decisions fromother circuits.

PROFESSOR MEADOR: Did he get a reasoned
opinion or just a short one-line order?

MR BONDURANT: Candidly, Professor Meador,
| have not read the opinion, so | don't know, this is
conversational rather than my looking at it, and he
plans to nove for rehearing in bank, | think based on
ny experience there those chances are between poor and
slim to quote Frank Howard, the forner football coach
from Censon, but since there are about five
reheari ngs or six rehearings a year.

But, | sit through a great nunber of
appel | ate argunents. There are nmany argunents through
which |1 have sat in which I had genui ne synpathy for
the judge for having to keep awake during those

argunents, and | recogni ze that many are poorly done
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and do not help the process.

However, | think the process of oral
argunent is inportant in a case that has sone
substance in it, and that 15 m nutes per side, which
Is what you have in the 11th Crcuit, even when you
have nulti-party cases, is sinply not adequate to make
a nmeani ngful contribution for either side, either the
bench or the bar, in those cases.

VICE CHAIR COOPER: M. Bondurant, thank
you SO nuch. W appreciate your tine and your
t hought ful presentation.

MR, BONDURANT: Thank you.

VI CE CHAI R COCOPER: The next witness is
Charles Carpenter, Jr., from Col unbia, South Carolina.

M. Carpenter, thank you for traveling to
be with us today.

MR. CARPENTER: Thank you for allow ng ne
to be here. | concur in nuch of what |'ve just heard
by ny col | eague at the Bar.

It seens to ne that what we have done in
the past in response to the increase in volune since

the 1960s has primarily been to take concerns about
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the productivity of the judges and the efficiency of
that and rationing the resources that we have, and
allowing those to drive the structures that we conme up
with to accommopdate that volune. In ny view, we've
reached and sonetinmes past the limts of what that can
do and still give us the quality that we want.

| believe that we need to add nore judges,
that we need to add a ot nore of them and | also
believe that at the same tine we need to reduce
staffing ratios that support those chanbers, and with
that conbination allow that to drive the structure,
instead of letting productivity and efficiency drive
the structure as we have.

There are a | ot of sources of the vol unme of
the increase and the | oads that the appellate courts
bear. W' ve heard sone of them The stress that goes
on in the trial courts | think is one of those
sources, new | egislation, new causes of action being
recogni zed. I think nore education and nore
prosperity does it as well as popul ation, and we' ve
heard about crimnal rights, | think we all know, too,

that sone of the dispute resolution nechanisns that we
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used to have, famlies, churches and nei ghborhoods,
don't resolve disputes, and sooner or |ater that adds
to the business of the appellate courts in the
country.

The past responses to this structurally to
try to deal with this volune increase, have been
adm nistrative, they've dealt wth productivity
concerns, they've dealt with efficiency concerns, and
they include things like adding layers of courts,
adding law clerks and radically converting their
function, adding staff attorneys, adding conference
attorneys, and the effort has been to screen, to
manage, and to di sm ss cases.

Anot her response has been rationing, we
ration oral argunents, we ration briefs, we ration the
attention given to briefs, we ration the conferencing
that the judges do, and we ration the opinions that
they wite.

Sonme of the results that come fromthat are
described by a | ot of people as assistant judges or
what we now have wth Ilaw clerks. W get

adm nistrative agencies with large staff attorney
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situations. W get del egated deci si on-maki ng, we get
filtered input, and we lose in large part the val ue of
t he adversarial system and we |ose the legitimcy
that we have had in the eyes of those who consune
justice.

The nodel that we were taught, and the
nodel that we try to tell clients when they say,
what's going to happen with this appeal, | nean, if we
do this and spend this noney what happens, and we try
to describe for them the judges, and we try to
describe for themthe process that it will go through,
and when we describe the judges we say that, as you
woul d expect, we hope that they will be inpartial
that they will be interested in the case, scholars in
the law, independent thinkers, but open-m nded, known
to the Bar, we know who they are, and particularly
i nportant, experienced in life.

And, what's the process that this appeal
will go through? W will take full advantage of an
adversarial system that's how we get to an answer in
this country. Each side presents whatever it wants to

present, and the deci sion-naker takes that to nmake the
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decision. It's not inquisitorial, it's adversarial.

And, what the judges will do is read the
briefs carefully, listen to the oral argunent, not
conduct it, consider, confer, decide the case and
explain to us what they decided. That's the nodel we
tell the clients.

But, what really goes on and what do we
tell ourselves, and what do our friends on the bench
tell us when we are able to have a cup of coffee and
be nmore informal? Well, it doesn't really work |ike
that W often don't get oral argunment, and when we do
get one it's often very abbreviated, and the format of
it is very inquisitorial. It is often done by people
who have already made their minds up, and it's a
| obbyi ng exercise, and if we were to tell that to a
client, that they are not going to be heard, or that
they are going to be heard in such a perfunctory way
t hat sonetinmes happens, the people that | represent |
think nost of the time would say to ne, well, |I'm
sorry to know that Congress will not give us enough
noney and that resources are stretched that thin that

the tine and the value of the judges is so dear that
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we can't have oral argunent, that ['ll tell you what,
| have spent so nuch noney on this case on nore
nmundane aspects of it than the oral argunent, that if
sonebody will tell nme what the hourly rate is for a
circuit court judge, you tell nme we nornmally get about
30 mnutes to argue our case, |'ll be happy to
rei nburse the governnent for the tinme of three judges
at whatever that rate is, because it is very inportant
to me that | know my case gets presented to those
judges, and that | get some of their personal
attention. And, the only way that | really know that
| get any personal attention from a nenber of the
United States Court of Appeals is during that ora
argunent, that's the only way I know. And, 1'd be
glad to pay for that.

Now, | appreciate the fact that there may
be sonme situations where that's not necessary and
woul d |i ke to have the chance maybe to wai ve that, but
I"d like to have the choice. |It's an inportant case
to me personally.

And, if the argunents aren't going to be

heard, when you tell nme in your office that
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conferences between partners can reduce tinme and get
you to an answer qui cker, | wonder what happens to the
brief.

Vell, if we are straight with thema couple
of things happen. One of those things that m ght
happen is that there nay be a staff neno designed to
present the case uncol ored by advocacy. Well, |'m not
sure that's sonmething that's good. Another thing that

may happen in connection both with oral argunent, if

there is one, or reading the brief, is a bench
menor andum The client says, well, what's that?
Vel |, there are sone very bright, very tal ented people

who finished |aw school |ast year who work for the
j udges, and they prepare a nenorandum and it includes
several things. One of those is the procedural
hi story and posture of the case, another is a
statenent of the issues, and another is a summry of
the facts, and another is a summary of the argunents.

And, the client will say to ne, well, you
sent ne a copy of the other side's brief, and you sent
me a copy of your brief, aren't all those things in

the front of those docunents already, isn't that a
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little redundant?

So, we mght say to the client, well,
there's nore in that bench nenorandum than that.
There is the law clerk's analysis of the |aw and the
facts. There is the law clerk's recommendati on of the
di sposi tion. There is the law clerk's draft of an
opinion, and the law clerk's recommendati on about
whet her there should be an oral argunent.

And, after thinking that through the
response is, | don't want the | aw cl erks doi ng those
t hi ngs. That's not only unnecessary, it's
undesi r abl e.

VWell, there's sonething else that's in
them there are suggestions to the judge about
gquestions and issues to consider at oral argunent.
That sounds very valuable and very helpful to the
deci si on- maker .

VWhat goes on with all of this is two
things, in ny view, one of themis that the case gets
so filtered before it gets to a nenber of the court
that | have grave concerns about that, because from

everything I hear, and it is frominside the court as
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wel | as outside, what happens is, we recast the facts,
soneone does, we don't know who they are, recast the
questions presented, and recast the argunents of
counsel .

Now, nost of the people that | know that
spend their tine in appellate practice would | ove to
have the opportunity to do that for the case, and then
we del egate, the recommended decision is done, there's
a draft opinion, certainly the judge makes the
decision ultimately, but that is a lot of control and
a |l ot of delegation over the decisions.

The synptons that we are told that would
bring about nore judges, or a need for nore judges,
are denials and abbreviations of oral argunents,
reduci ng conference tinme, reduci ng deliberation tine,
adding law clerks, adding staff attorneys, and
reduci ng the amount of explanation of the decisions.

| think we are hearing those synptons | oud
and clear this norning fromthe court. And, what |
bel i eve shoul d happen is, we need to add nore judges,
first and forenost, and whatever that does to

structure | would be wlling to live with the
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di sruption. | don't have any panacea, and | don't
t hi nk anybody el se does, but | think nunber one is, we
need nore judges, and we don't need nore
adm nistrative nmachinery to try to increase the
productivity of those judges that we have. | think we
push them too nmuch al ready.

One of the things that we can do is to
streamine the support staff, and |I think that is a
desirable thing aside fromthe cost, but if cost is a
factor, and it always is, that can be the source of
some of the resources to do it. That not only saves
noney, but it will reduce the anount of filtering that
goes on, and it will reduce the anmnount of del egation
t hat goes on.

| would keep one |aw clerk per judge. |
woul d keep the conference attorneys that are doing
nmedi ati ons. Most of ny practice is in the 4th
Crcuit, that is new and seens to be successful.
have had that experience in the state systemw th a
different format sone years ago and it was not very
successful, but 1 don't think it got nearly the

resources and the attention, nor the nediation
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experi ence, that we have now.

And, | would add judges, and whatever
unw el di ness conmes fromthat, | would deal with it,
but I think we need to give the judges the tine to be
judges. W don't need nore rationing, and we don't
need nore efficiency. W do need nore judges.

One thing that -- and |I' m about concl uded
-- but one thing that | heard this norning, that
illustrated ny idea, and I1'd like to spend just a
noment on it because | was not aware of these figures,
and it, | think, bolsters what |'m saying even nore
than | expected, when | heard the nunbers about the
11th Grcuit, |I've only appeared before this circuit
once, as | say, nost of ny practice is in the 4th
Circuit, 12 nenbers of the court, ten senior judges,
22, a visiting judge on every panel, that's not a 12
judge court, it's about a 30 judge court already.
Four |l aw clerks per judge, now | don't know if that
i ncl udes senior judges, but if there are ten pernanent
menbers and ten senior nenbers that's 22 judges,
that's 88 law clerks. Authorized to have 47 staff

attorneys, that's 135 | awers that are not judges, and
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If we add visiting judges that's about ten nore,
that's 145. That's an awful |ot of nmachinery that are
not Article Ill judges deciding these cases.

If we kept about half of that and used it
for judges and law clerks, | think it would save a
t renmendous anount of cost, and it woul d give us judges
who probably can go through cases faster than that
staff, who certainly can do it wth the experience of
life and the wi sdom that we expect themto bring to
t he case.

|"mnot sure what's the nost efficient way
to deal wth the kinds of cases that we all
intuitively feel like are clogging things up a little
bit. | would have thought that that would best go to
sone of the staff machinery that we seemto have. |
know at | east one nenber of one of the federal circuit
courts who does it the other way around, and does not
allow law clerks to screen the prisoner in pro se
cases, because that judge thinks they are too slow,
don't have the experience, and the judge can go
t hrough those much nore rapidly. |'mnot reconmendi ng

t hat. What | am saying is, an experienced federa



10

11

12

13

14

15

16

17

18

19

20

21

22

90

judge can certainly nove much faster than sonebody who
Is new who is on a staff, and those people are
expensi ve.

I f, instead of adding nore and nore staff,
we reduce sone of that, and to relieve the burden that
the judges we already have too nmuch of, | think the
answer is nore judges, and based on the nunbers |'ve
heard here with the 11th Grcuit, | don't know what
t he nunber ought to be, but I'"'mnot thinking in terns
of three, I"'mthinking in ternms of 20 to 25.

| think nmore than half of that nunber is
al ready there by substitution, by bringing in visiting
judges, by using senior judges. | think we need
enough so that we can go back to sonething that
roughly approxinmates that nodel, and we get oral
argunment, and we get sonme of the personal time with
t he nenbers of the bench, and we get, not sonebody who
is 25 years old, but sonmebody who has got that nuch of
life's experience |looking at the case to give us a
wi se deci sion

From the standpoint of the consumers of

justice, | think that instability within the circuit
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and sone of those concerns is alittle over rated, and
what is under rated is deliberate, w se decision-
maki ng by the appropriate people for the disputes the
citizens have.

I appreci ate t he opportunity t he
opportunity to be here.

VI CE CHAI R COOPER: M. Carpenter, thank
you for being here.

Judge Ryner, do you have any questions?

JUDGE RYMER:  Yes, | have a couple.

|'d appreciate again just a very brief
description of the nature of your practice.

MR, CARPENTER: My practice is alnost
excl usively appeals, unless sonebody drags nme in to
sonet hing el se. Probably two thirds in the state
court, we have an internediate appellate court, we
have had since 1983 in South Carolina, and a state
suprene court, and the 4th CGrcuit is nost of the rest
of that practice.

JUDGE RYMER  Mbst of your concern centers
on the lack, | think, of oral argunent and the

exchange, the visibility of the judge being part of



10

11

12

13

14

15

16

17

18

19

20

21

22

92

t he deci si on-nmaki ng process. You said the 4th Grcuit
has a very high percentage of -- 89 percent of its
di spositions are unpublished, although reasoned. Does
t hat cause you any concern, or are you satisfied with
t he unpubl i shed reasoned disposition if you' ve had an
opportunity for oral argunent?

MR. CARPENTER: Well, the oral argunent
situation in the 4th CGrcuit is in pretty good shape,
much better than what we see in the state court system
and what | understand prevails el sewhere.

The unpublished opinions raise a whole
ot her concern, and | have been asked in another forum
to participate in that in a few nonths. M own view
of it is that, given the advantages and di sadvant ages
of each side of that, | don't |I|ike unpublished
opi nions because | don't think they really exist that
way. They are sort of sem -published, and there is
certain access, as M. Bondurant described. | see
rul es against citations that people cite, judges cite
unpubl i shed opi ni ons, | awyers cite unpublished
opi ni ons. If you have other good |aw then nobody

wants to be fooling around with that, but usually when
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you are reaching for them you don't have anything
better to use. And, if that's the case, it ought to
be publ i shed.

| think the down side is the inundation of
information, and | know there's concern fromthe bench
about the care that ought to go with crafting those,
but | think the final answer | have to give is one M.
Bondurant gave, that is the common | aw, what the facts

were, and what the court did is sonmething that the

rest of us will want and need to know.
And, | would say ny concern is not just
with oral argunent, it is with the briefs and the

anount of filtering that happens to those before they
get who knows where. There is sonetines the
perception that you nmil your case off to sonme big
bl ack box sonmewhere and you get an answer back, and
you don't really know if anybody other than this very
bri ght, capable staff ever saw the thing. And, if
they did, did they see what the advocates set forth or
did they see sonebody else's interpretation and
summari zi ng and changi ng the question presented and

that sort of thing.
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VI CE CHAI R COOPER:  Dan?

PROFESSOR MEADOR: On your point about
addi ng judges, is there sone point where you think a
court of appeals is too large so you could not add

nore judges?

MR. CARPENTER: | think 11 is a good
nunber, that's, you know, | think once you get past
that, then you start running into, well, how far do we

go before it's time to do sonething to divide that up
because | think you don't want to divide at that
point, but | think that starts to stretch what can
happen in an in bank consideration.

PROFESSOR MEADOR  But then, what woul d you
do after that point, restructure the circuits, create
smal ler circuits?

MR. CARPENTER l"m not sure | have a
preference. | think that except for what one of our
judicial speakers pointed out as the |eavening and
cross pollinization effect, small circuits | think
would be fine. I'mafraid of that in sone other ways,
per haps, districts within the circuit is better.

PROFESSOR MEADOR: Were you here earlier
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when there was sone discussion about creating a
reviewing entity at the district level as a way of
relieving pressure on the court of appeals, and,
therefore, not having to add judges at the appellate
| evel . What woul d be your reaction to that idea, a
district level reviewing entity of sone sort. | nean,
there are various ways it m ght be constituted.

MR. CARPENTER: | was here when that
guesti on was asked and responded to, and | think that
| agree with the judge on that.

District court judges sitting on district
court judges' cases, | don't think gives the sane
scrutiny of reviewthat you get when it happens at the
appel l ate court level. That's ny biggest concern with
it.

VICE CHAIR COOPER: Al'l right, thank you,
M. Carpenter.

W are going to take a break and be back at
ten after 11:00. W'|l reconvene at ten after 11:00.
The hearing is adjourned.

(Whereupon, a recess until 11:10 a.m)

VI CE CHAI R COOPER: -- say earlier, but
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everyone needs to be aware of the fact that these
proceedi ngs today will be nade avail able to the ot her
three Conm ssioners. |It's a five nmenber Conmm ssi on.

And now, we are pleased to hear from
Deborah Barrow, a |awer in Atlanta, GCeorgia.

M5. BARROW Honor abl e nenbers of the
Comm ssion, | am Deborah Barrow. | am here by
invitation and appreciate the opportunity to share
with you sorme of ny past judicial research efforts on
judicial reform and institutional change in the

f ederal courts.

Currently, I'm an associate with the |aw
firm of MKee & Barge (phonetic), however, | am a
brand new attorney so | nust issue the disclainer

that, not only do |I not have judicial experience, |
have very little | egal experience at this point.

However, | was a Professor of Political
Sci ence for 13 years prior to joining this profession,
and during that career | co-authored a couple of
books, and | assunme that's why in large part | was
invited today.

The first of these books is called or
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entitled, "A Court Dvided," it's the politics of
judicial reformdealing with the division of the 5th
Circuit Court of Appeals. It chronicles their
I medi ate political and adm ni strative problens during
the 20 year debate, nearly 20 year debate on whet her
and how to divide the 5th Grcuit.

More recently, though, | co-authored a book
entitled, "The Federal Judiciary and Institutiona
Change." This work was funded by the National Science
Foundation, it took eight years from begi nning to end,
and in nmany respects this research or the findings in
it speak nore directly to sonme of the issues that we
are discussing today, and provide, in ny hunble
opi nion, a good backdrop against which to eval uate
sone of these alternatives.

First, let ne say at the outset that both
books, or the research in both of those books,
counsel s agai nst the continued increase in additional
j udgeshi ps. The addition of the judgeship positions,
according to these studies, has been used as a
politically expedient tool by many in each of the

branches. It has been used to patch over structura
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and adm ni strati ve needs, where conprom se on sol ution
cannot be reached, nanely, the expansion of the old
5th Grcuit Court of Appeals. It has been enpl oyed by
Congress and the Executive Branch, where only
conprom se drives the effort to dole out politica
patronage regardless of the necessity or timng
required for creating the positions.

I would like to present a statistical
backdrop for this position. |In the book, "The Federal
Judiciary and Institutional Change,"” we | ooked at how
t he federal bench had evol ved since 1869. The nost
striking change was the growm h of the institution, not
only in sheer nunbers, but the rate of bench
expansion. That stood out as well.

For exanpl e, just anecdotal, the southern
district of New York now, as you mght expect, is
al nost the size of the entire Federal Judiciary in
1868. The growth is striking, though, even when you
conpare it to other institutions. A judiciary that
was 21 percent the size of Congress in 1868 is now 50
percent |arger or al nost double the size of the U S.

Congr ess.
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H storically, nearly one out of every three
appointnments is mde to fill new seats. The
proportion of appointnents going to new seats has
clinbed steadily to 33.8 percent. This is only part
of the picture, though. The data show an institution
that has doubled in size every 30 years, this from an
I nstitution already approachi ng 900 nenbers.

This picture of bench expansion is so
pronounced that we referred to it in these studies as
a steady-step level increase. A view of the figures
in our book, and | have attached that as an appendi x
to my statenent, take on this stairstep inage.

The politics of bench expansion is, and has
been, so popular with nenbers of Congress, that sone
menbers have referred to the om nous judgeship bills
as Christmas trees adorned with judicial positions, or
flat out, judicial pork barrel.

The rate of expansion is high, and nuch of
the infusion of new seats cones in jolts fromthese
kinds of bills. Such infusions of new nenbers in any
institution begins to take its toll on the existing

menbership's ability to acculturate that nmany new
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menbers in that kind of expansion.

There are considerable admnistrative
costs, as well as fiscal outlay in this kind of
expansion, and in assimlating new nenbers. These
admnistrative demands in turn divert the nuch needed
attention required of a deliberative «collegia
deci si on- maki ng body.

The phenonenal growth in the federal bench
is exacerbated by its twin condition, that of an ever-
increasing rate of retirenment. Judges now | eave the
bench in greater nunbers at earlier ages and with | ess
time spent in active service than ever before in
hi story.

For exanple, the nunber of judges that
voluntarily left the bench through either resignation
or retirenent from1969 to 1992 exceeded the total for
the previous 180 years. Only 12 percent of the
judiciary have died while in office since 1969,
conpared to 31 percent in the previous 30-year period.

In the post-1969 period that we studied,
t he mean age of judges |eaving the bench dropped from

72 to 67 years of age, and average years of service
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dropped from 18 to 15 years.

These are | arge decreases for nean figures.

This leaving pattern not only creates
problenms from rapid turnover, but the politics of
filling vacancies, which as of |ate has been quite
pronounced. For exanple, it is at least inefficient
governnent, in ny opinion, to | eave open ten percent
of the institution's positions, but it seens nearly
unconsci onabl e that any circuit would be left with
barely nore than one half of its conplenent of
aut hori zed judgeships because of the politics of
di vi ded gover nnent .

The delay in filling vacancies, coupled
with the record nunber of judges |eaving the bench, is
a signal that sone procedures, especially with respect
to timng, simlar to those inposed in the federa
budgetary process, may need to be considered for the
confirmation process.

The rate of bench expansion has its cost
for the decision-nmaking process itself. Col |l egi a
deci sion-making is not the art of naking |egislation

where a word here or there can be hammered out and
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conprom se | anguage than can prevail. Del i berative
decision-making in a collegial setting requires a
degree of interaction that is nore suited to snall and
medi um si zed groups. It is consensus buil ding anong
equal s, very simlar to the faculty neetings that |
sat through for years.

Cenerally, without a consensus no deci sion
I's made, and if one is nmade without a solid consensus
the ensuing outconme is a fragnented and splintered
one.

In the court context, a |arger nunber of
judges translates into a greater propensity to dissent
and concur. When judges and scholars warn of a |ack
of clarity of opinions, it is not just a nuddled
opinion that is at stake, although those, too, appear,
they are nore likely warning that a nultiplicity of
i ssues, sub-issues and viewpoints may becone an
i nstitutional pattern of decision-making.

On the latter point, | heard from judge
after judge on the old 5th Circuit about the
ni ght mari sh deci