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(1)

HOW TO IMPROVE REGULATORY ACCOUNT-
ING: COSTS, BENEFITS AND IMPACTS OF
FEDERAL REGULATIONS

TUESDAY, MARCH 11, 2003

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON ENERGY POLICY, NATURAL

RESOURCES AND REGULATORY AFFAIRS,
COMMITTEE ON GOVERNMENT REFORM,

Washington, DC.
The subcommittee met, pursuant to notice, at 2 p.m., in room

2154, Rayburn House Office Building, Hon. Doug Ose (chairman of
the subcommittee) presiding.

Present: Representatives Ose, Janklow, Miller, Tierney and Coo-
per.

Staff present: Dan Skopec, staff director; Barbara Kahlow, dep-
uty staff director; Melanie Tory, clerk; Yier Shi, press secretary; Al-
exandra Teitz, minority counsel; and Jean Gosa, minority assistant
clerk.

Mr. OSE. Good afternoon. Welcome to today’s hearing on the Sub-
committee on Energy Policy, Natural Resources and Regulatory Af-
fairs. I am pleased to be here with my colleagues at this hearing.

In fall of 2001, the Small Business Administration released a re-
port which estimated that, in the year 2000, Americans spent $843
billion to comply with Federal regulations. This report concluded
that if every household received a bill for an equal share, each
would have owed $8,164. The report also found that in the business
sector, those hit hardest by Federal regulations are small busi-
nesses. It stated firms employing fewer than 20 employees face an
annual regulatory burden of $6,975 per employee, a burden nearly
60 percent above that facing a firm employing over 500 employees.
Regulations add to business costs and decreased capital available
for investment.

In September 2002, another study entitled, ‘‘Compliance Costs of
Federal Workplace Regulations: Survey Results for U.S. Manufac-
turers,’’ revealed that, in 2000, manufacturers spent an average of
$2.2 million per firm, or $1,700 per employee, just to comply with
Federal workplace regulations.

Because of congressional concern about the increasing costs and
incompletely estimated benefits of Federal rules and paperwork, in
1996, Congress required the Office of Management and Budget,
which we’re going to refer to from now on as OMB, to submit its
first regulatory accounting report. In 1998, Congress changed the
annual report’s due date to coincide with the President’s budget.
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Congress established a simultaneous deadline so that Congress and
the public could be given an opportunity to simultaneously review
both the on-budget and off-budget costs associated with each Fed-
eral agency imposing regulatory or paperwork burdens on the pub-
lic.

In 2000, Congress made this a permanent annual reporting re-
quirement. The law requires OMB to estimate the total annual
costs and benefits for all Federal rules and paperwork in the aggre-
gate, by agency, by agency program, and by major rule, and to in-
clude an associated report on the impacts of Federal rules and pa-
perwork on certain groups, such as small business.

Today, we will examine OMB’s draft sixth annual regulatory ac-
counting report, which was published on February 3, 2003, the
same day as release of the President’s budget. In addition, we will
discuss how to improve compliance with the statutory requirements
for an accounting statement by agency and by agency program and
for an associated report on impacts.

Data by agency and by agency program are important for the
public to know the aggregate costs and benefits associated with
each agency and each major regulatory program. For example,
what are the aggregate costs and benefits of the requirements im-
posed by the Environmental Protection Agency or the Labor De-
partment’s Occupational Health and Safety Administration? Is
there an alternative approach for EPA or OSHA to more effectively,
with less burden on the public and less cost to the public, accom-
plish an intended objective?

From September 1997 to February 2003, OMB issued five final
and one draft regulatory accounting reports. All six failed to meet
some or all of the statutorily-required content requirements. For
example, all six were not presented as an accounting statement,
and the February 2003 did not include the associated report on im-
pacts. However, OMB has progressively made improvements, such
as adding agency-level detail for eight agencies in March 2002 and
adding agency program-level detail for seven major regulatory pro-
grams in February 2003.

For OMB’s Information Collection Budget and for the President’s
budget, OMB tasks agencies annually with preparing paperwork
and budgetary estimates respectively for each agency, bureau and
program. OMB uses the Information Collection Budget to manage
the burden of Federal paperwork imposed on the public. In con-
trast, for Federal regulations, OMB does not similarly task agen-
cies annually with preparing cost-benefit estimates for the agency
as a whole and for each of the agency’s major regulatory programs.

After our March 2002 hearing, I recommended that OMB issue
annual regulatory accounting bulletins to require agency, bureau
and program estimates. This would assist OMB in preparing more
complete annual regulatory accounting statements. To date, OMB
has not done so.

I’m going to enter the rest of my statement in the record. I do
want to welcome our witnesses. I look forward to their testimony.
My time has expired.

[The prepared statement of Hon. Doug Ose follows:]
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Mr. OSE. I’d like to recognize the gentleman from Massachusetts
for the purpose of an opening statement for 5 minutes.

Mr. TIERNEY. Thank you, Mr. Chairman.
Dr. Graham, thank you for joining us again. I apologize that I

have to leave after the opening statement. Certainly it is no dis-
respect, and I know that you’ve been kind enough and gracious
enough to make yourself and your staff available whenever we
need to talk to you, and I appreciate that.

Mr. Chairman, I want to thank you for holding today’s hearing.
Over the past several decades, the United States has made great
strides in protecting public health and the environment. Work-
places are safer than those of our parents. Most of our children are
growing up with cleaner air, safer drinking water and safer prod-
ucts. Laws, such as the Clean Air Act, the Safe Drinking Water Act
and the Occupational Health and Safety Act, have made this
progress possible.

But, the day-to-day improvements in all these areas are due to
implementing regulations issued by government agencies. While
the Clean Water Act calls for fishable and drinkable waters, it’s the
EPA’s regulations that have cleaned up our rivers by requiring
each facility to limit its pollution discharges.

Over the years, regulated industries have waged an ongoing bat-
tle against government mandates to protect health, safety and the
environment. The public overwhelmingly supports strong regu-
latory protections in these areas. As a consequence, they’re more
rarely compelled to mount a frontal assault on popular laws, such
as the Clean Air Act. Instead, industry is increasingly focused on
subtly influencing the regulatory process. This background is criti-
cal context for understanding innocent-sounding regulatory reform
proposals.

But, we hear today that the White House Office of Information
and Regulatory Affairs improves the efficiency of government by
stringently analyzing and reviewing regulations and assessing the
overall burdens that regulations impose on society. Unquestion-
ably, there is room for improvement in regulation, but, for many
advocates of stringent regulatory review, the real underlying goal
of such reviews is not better regulation, but less regulation. Many
of the same corporations that have spent millions of dollars to
lobby Congress and Federal agencies against regulatory require-
ments fund some of the institutions we will hear from today.

My constituents want to know the government is acting wisely
on their behalf. They want to protect the environment, but they
don’t want to shut down industry. They are willing to pay a bit
more for products so their children won’t get asthma. They want
a safe workplace, but they don’t want their employer to go out of
business. These are the tradeoffs that regulation requires, and the
regulatory agencies make these tradeoffs every day using informa-
tion provided by every interested party.

What my constituents don’t want is a disguised and systematic
assault on regulations that protect public health and the environ-
ment.

So, Mr. Chairman, I look forward to receiving the testimony from
the witnesses on this issue. We’ll read it, and my staff, of course,
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will be here throughout the hearing. And, I ask unanimous consent
to include relevant materials in the record.

Mr. OSE. Without objection.
Mr. TIERNEY. Thank you.
Mr. OSE. The gentleman from South Dakota for the purposes of

an opening statement for 5 minutes.
Mr. JANKLOW. Thank you very much, Mr. Chairman. I’m going

to be extremely brief. As a new Member of Congress, and a new
member of this committee, I look forward to working under your
leadership on a bipartisan basis to look at these kinds of issues.

I find it absolutely incredible that this country could be spending
approximately $850 billion a year through its various business en-
tities and organizations to comply with Federal mandates and Fed-
eral rules with respect to, basically for all practical purposes, book-
keeping.

This is unbelievable. This is one of the reasons that we find our-
selves continuously in a more uncompetitive atmosphere. There
isn’t any question that it is not an issue of a clean environment.
I have five grandchildren. They drink the water. They bathe in it.
Their food is cooked in it.

We need a safe workplace for everyone. There isn’t any question
about that. But, the real question is to do what we need to get done
in the environmental sense, to do what we need to get done in the
safe working area sense, to do what we need to get done in the reg-
ulatory sense, does it really take approximately $850 billion a year
for people to comply? Is there not a more efficient, more effective
way that it can be done? Is there not a more reasonable, productive
way that it can be done without having incurred this type of ex-
pense?

If, after thorough, honest examination, we reach the conclusion,
all of us, that it can’t be done any better, then we ought to continue
to do it this way, but, if the truth is that there is a more efficient,
more effective, more productive way to do it, and at the same time
accomplish the goals and objectives that we set for ourselves as a
society, then we’re honor-bound and duty-bound to try and find
that way and get it implemented as quickly as possible.

So, I look forward to the enlightenment we’ll get from these wit-
nesses, the discussion under your leadership, Mr. Chairman, so
that we can move forward on this to try and see if there isn’t a bet-
ter way to deal with the regulatory environment that our society
has to deal with. Thank you.

Mr. OSE. I thank the gentleman, and look forward, as our new
vice chairman——

Mr. JANKLOW. Thank you.
Mr. OSE [continuing]. To your efforts here.
I also want to welcome the gentlelady from Michigan, Candice

Miller. Do you have a statement you would like to make?
Mrs. MILLER OF MICHIGAN. I do not, Mr. Chairman.
Mr. OSE. OK. We’re grateful for your attendance and participa-

tion in this subcommittee.
Now, for the benefit of the witnesses, we’re going to—I just want

to make sure we go through the ground rules here carefully. We
have received your written testimony. We’ve read it. If we haven’t
read it, it’s not your fault, but somebody else’s.
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We’re going to be very attentive to the 5-minute rule here so that
we can get to Member questions. If there are more Member ques-
tions than can be accommodated within the 5-minute rule, we’ll
have a second round of questions. I am going to be very attentive
to the 5-minute rule, and the gavel is going to be right next to me.
So, I want to make sure everybody understands that going in.

Again, we do appreciate you submitting your testimony in writ-
ing beforehand. It has been read. Trust me. I read it. I read it
again this morning.

The other thing here is that we, as a matter of course, swear in
all of our witnesses. So our first panel, Dr. Graham, if you would
please rise.

[Witness sworn.]
Mr. OSE. Let the record show that the witness answered in the

affirmative.
Dr. Graham joins us. He is the Director of the OIRA—excuse me,

the Administrator. I stand corrected. He has been here numerous
times to visit with us, both in committee and over the phone. We’re
always grateful for his input.

Dr. Graham, thank you for coming. You’re recognized for 5 min-
utes.

STATEMENT OF JOHN D. GRAHAM, ADMINISTRATOR, OFFICE
OF INFORMATION AND REGULATORY AFFAIRS, OFFICE OF
MANAGEMENT AND BUDGET

Dr. GRAHAM. Thank you, Mr. Chairman. I look forward to the op-
portunity to discuss our annual report to the Congress on the costs
and benefits of Federal regulation. We have, as you know, a draft
report open for public comment now, and I want to just highlight
a few of the key features of that report.

For the first time, as you note, Mr. Chairman, this report was
released at the same time as the administration’s budget. We did
this, as you know, in substantial measure upon your request. We
agree with you that this will help appropriators do their work of
tailoring budgetary evaluations to performance of programs, and
certainly costs and benefits are an important element in the per-
formance of programs.

Second of all, for the first time this report covers the entire past
10 years of Federal regulatory activity. We have, in fact, looked at
over 50 major rules during this period, and there is good news in
this report. The benefits of these major rules are estimated in the
range of $135 billion per year, with an upper bound maybe as high
as $218 billion, while the costs are in the range of $38 to $44 bil-
lion. Keep in mind that these figures don’t include the nonquan-
tified benefits and costs of these regulations.

Why does this year’s report offer some good news compared to
previous reports? The answer is found in a third feature of the re-
port. For the first time, we have broken down the performance of
these regulations not just by agency, but by the program within
each agency, and it turns out there is one particular program in
the Federal Government that is responsible for the majority of all
the benefits accounted for by all regulations in the Federal Govern-
ment, and that is the Clean Air Program of EPA’s Office of Air and
Radiation. And, indeed, if you take this one program out of the sta-
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tistics, the remaining programs have a much more questionable
balance of benefits and costs. They do exceed the cost, but not by
very much.

Now, it turns out that we are actually trying to expand the au-
thority and resources for this particular program. As you know, in
his State of the Union Address, President Bush asked for Congress
to pass the Clear Skies Initiative, and this would accomplish a 70
percent reduction in power plant pollution over the next 15 years.
And, this is accomplished not through traditional command-and-
control, litigation-oriented regulation. It is accomplished through
market-based cap and trade programs, such as those accomplished
in the Clean Air Act Amendments of 1990. This is what we mean
by more efficient and innovative regulatory approaches.

Finally, for the first time OMB guidelines on regulatory analysis
and accounting have been made available for public comment. We
have previously gotten expert review and interagency review, but
this is the first time we are asking anyone who wants to offer com-
ments on how we can improve the way we analyze regulations and
review the analyses of agencies.

In these guidelines, we recognize that the value of these benefit
and cost numbers is only as good as the quality of the science and
analysis that underpins them, and hence we encourage people to
participate in the process of improving these guidelines.

Mr. Chairman, I’ve looked forward to working with you and other
members of the subcommittee to continue improvements in the re-
port. I heard your opening statement. We realize we don’t have an
A grade at the present time, but we would like to argue that we
are in a trend-line of improvement. Thank you very much.

Mr. OSE. Thank you, Dr. Graham. We are cognizant of the im-
provement that has been made. So we’re grateful for that.

[The prepared statement of Dr. Graham follows:]
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Mr. OSE. We’re going to go to questions. Appreciate the brevity
of your comments, given the testimony you’ve submitted.

I’m going to claim my time first.
The law requires OMB to include in its annual accounting state-

ment data separately for each agency and for each agency regu-
latory program. The February 3rd draft report seems to be missing
data on many agencies and most agency regulatory programs. If
you’ll look over here on the screen and on the stand, the ones in
red are the salient or the related programs that we’re talking about
there.

At last year’s hearing on March 12th and in two letters to OMB
since then, one on March 27th of last year and one on January 3rd
of this year, I asked if OMB would issue an annual OMB bulletin
to the agencies which would require agency estimates of aggregate
and new regulatory burden as it does in annual OMB bulletins to
the agencies for aggregate and new paperwork burden. To date, I’m
not aware of OMB having done so, and we do have some legislation
to attempt to address that.

But, my question is there must be some reason why OMB has
not done that, if that is the case, and I’d like to know why. That
is the first part of the question. Without agency input, how does
OMB expect to include a complete aggregate agency-by-agency and
agency program detail in its subsequent annual regulatory account-
ing reports?

Dr. GRAHAM. Mr. Chairman, we have looked at all major regula-
tions of all of the agencies for the last 10 years. There are no miss-
ing agencies. There are no missing major rules, to the best of our
knowledge. We differ on whether the nonmajor rules should some-
how be attempted to be quantified and included in this calculation,
and before you seek the legislation that you have referred to, we
urge you to consult with people in the agencies and make sure that
such information even exists. As you know, the requirement for a
cost-benefit analysis only applies to the economically significant or
major rules that are included in the report. So, we could pass a
piece of legislation and ask for this information, but it’s not obvious
that it is there for the agencies to provide, and I can assure you
that we at OMB don’t have that information, and we aren’t in a
position to provide it to you, sir.

Mr. OSE. You’ll note that we haven’t dropped the legislation yet,
so that consultation will take place before we do so.

Dr. GRAHAM. Yes.
Mr. OSE. And I want to make sure everybody understands, in

terms of a major rule, just for the edification, that is the $100 mil-
lion threshold?

Dr. GRAHAM. Yes. For the—there are lawyers in the room, so I
guess I have to be very careful about this, but there’s a subtle dis-
tinction between major rule and an economically significant rule,
and I could not explain that to you in detail, but both of them have
as an important component, this $100 million per year threshold
of economic impact. And, we have tried to identify all of the major
rules for the last 10 years that meet that threshold and have at
least some quantification of benefits and costs, and those are in-
cluded in this year’s report.

Mr. OSE. All right. Thank you.
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My next question is rather lengthy. I’m going to go ahead and
yield time to my good friend from South Dakota for the purpose of
questioning.

Mr. JANKLOW. Dr. Graham, I believe your testimony was that the
costs for $135 to about $218 billion in benefit under the rules you
have examined were from $38 to $44 billion; is that correct?

Dr. GRAHAM. Correct.
Mr. JANKLOW. And, you said you’ve looked at all of the basic

rules, the major rules that have a big cost impact within the gov-
ernment; is that correct?

Dr. GRAHAM. Well, that have had a big cost impact and for which
agencies have estimated costs.

Mr. JANKLOW. OK. How do you square that number with the
$845 billion number that the Small Business Administration had
for compliance?

Dr. GRAHAM. Yeah. I think the effort in the Small Business Ad-
ministration report is to look at all of the costs of all regulations,
not just major regulations, and all of the transfer costs in the Fed-
eral budget that are stimulated by regulation. So that is really a
different kind of number.

Our focus here is on regulations that impact the private sector
and State and local governments. We don’t include in our numbers
regulations that are primarily budgetary impact regulations.

Mr. JANKLOW. All right. So it’s not apples to apples.
Dr. GRAHAM. It’s not apples to apples.
Mr. JANKLOW. Sir, in doing the analysis that you and your agen-

cy do, have you been able to find any areas of suggestion that you
think can be done as well, more efficiently, more productively or in
a better cost-wise manner? I mean, the name of the game is are
the rules and regulations that are required the cheapest possible
cost? Where are we doing it wrong?

Dr. GRAHAM. Well, I think the classic example is the one I men-
tioned in my opening statement. We currently have a clean air reg-
ulatory system that requires electric utilities to run through highly
elaborate permitting processes and be subject to litigation every
time they make a renovation or a repair on their facility.

Instead of that, the President has proposed a market-based train-
ing program with a cap on national emissions, and that will
achieve pollution reductions at much lower costs than the current
regulatory system that we have.

Mr. JANKLOW. OK. Let’s just take that as a given for a moment,
put it on the shelf. What else can bring about a savings in these
megabillions?

Dr. GRAHAM. Well, in last year’s report, which was published in
December of last year, we described the process that we have
under way to review 316 regulations and guidance documents that
were nominated by the public to be looked at for purposes of your
question. Are there ways that these regulations could be modified
or in some cases rescinded or in some cases strengthened in order
to overall improve public benefit? And, we’re all now meeting with
each of the major agencies that is responsible for these rules, and
it is quite a substantial undertaking.
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In this document, which I think your staff has a copy of, is the
appendix to that report, and it has 316 examples of rules or guid-
ance documents nominated by the public.

Mr. JANKLOW. How many of those would you say are, if I can use
the phrase, politically explosive?

Dr. GRAHAM. I suspect you and the chairman or the subcommit-
tee are probably a better barometer of that than I am, but we’re
looking through each one of them on the merits, costs and benefits
and working with the agencies to make choices.

Mr. JANKLOW. I’ll just end this round with this, sir, but I guess
what I’m trying to get at is I realize the political sensitivity in this
area where we’re treading. I think we all understand that. Are
there any things that we can do better that we could find some
unanimity on?

Dr. GRAHAM. Well, I don’t know the answer to that question, and
quite frankly, we’re not pursuing the process of regulatory reform
from that particular perspective. We’re looking at each of these for
the purposes of whether we think you can make a benefit-cost case
for a smarter regulation or in some cases no regulation at all, and,
if we can make that case, you’ve noticed, I’m sure, that we’re will-
ing to take a little controversy in order to accomplish that. And,
that is the way we feel about it in this administration.

Mr. JANKLOW. Thank you.
Mr. OSE. I thank the gentleman.
Dr. Graham, if I could go back to followup on my first question.

The discussion we had there talked about a 10-year time period
from 1992 to 2002 relative to the major rules that were the subject
of that. However, there is a question about rules issued, say, since
February 1981 when President Reagan issued Executive Order
12291.

Now, the report here does not include any of that period from
February 1981 to October 1992, and I’m trying to figure out if OMB
has taken any steps to include the available data for the still active
major rules that were issued in that period and, beyond that, any
estimates for still active major rules issued before 1981.

Now, I understand that is a heck of a question because of the
complexity of calculating that, but I’m just curious as to the status
of your efforts in those two areas.

Dr. GRAHAM. We have not, Mr. Chairman.
Mr. OSE. OK. Are there any plans to?
Dr. GRAHAM. Well, to be candid with you, Mr. Chairman, we are

not convinced that the costs and benefit information that was esti-
mated prior to the development of those regulations in 1985 or
1975 is really a very good quality scientific indicator of what the
costs and benefits of those regulations are today, and hence what
we have put out for public comment is a proposal that we will
present this information to the public on a 10-year rolling basis. So,
each year, we will tell you for the 10 previous years what those
major rules, costs and benefits are. But as a rough surrogate, we
would argue that, if it is older than 10 years old, we can’t really
use the information that was generated and have that much con-
fidence in it. And, we’re taking public comment and peer review on
that position as we speak.
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Mr. OSE. OK. One of the interesting things in every testimony
here speaks directly to your point there, and that is the quality of
the assumptions underlying every agency submittal to you, you
know, is it hard or is it somewhat malleable? And, that is some-
thing that I kind of sit in my office and think about, and I can’t
even imagine the challenge that you have, but I know that we’re
making progress.

The other question I’d like to ask is that the law requires OMB
to submit an analysis of impacts of Federal regulation on State,
local and tribal government. Now, does OMB have any estimates
of the impact of Federal rules and paperwork imposed on State and
local governments by the following agencies: EPA and Health and
Human Services; specifically within EPA, the Office of Water; and
specifically in Health and Human Services for CMS, which was for-
merly HCFA.

And, the question really delves into wouldn’t such data help in
analyzing the opportunities for either prioritization of efforts with-
in those agencies or the sunsetting, if you will, of such rules that
perhaps their time has passed, so to speak?

Dr. GRAHAM. Just briefly, we have information on any of the
major rules that were enacted by those agencies; however, the sum-
mary tables that are in the report only address those programs for
which there were three or more major rules. If there were less than
three, we said as an admittedly arbitrary cut point, we didn’t think
it was necessarily fair to represent that agency’s performance
based upon a sample of two or one.

Now, I want to get back to your earlier point, because we have
some indirect evidence on whether old regulations are really a
major concern of the public.

Mr. OSE. All right.
Dr. GRAHAM. This document was generated when 1,700 Ameri-

cans responded to the President’s personal request—as well as our
Federal Register notice—for nomination of specific regulations and
paperwork requirements and guidance documents that they felt did
not have benefits that justified their costs or that could have
stronger benefits if they were amended.

It’s interesting, when you look through these 316, only a very
small fraction of them are older rules or guidance documents. A
very strong fraction of them are those that have been enacted with-
in the last 10 years, and, in most cases the commenters are not
asking for these to be repealed, and that makes sense when you
look at some of our cost-benefit information which says a lot of
these rules are pretty sensible. They do have benefits that seem to
outweigh their costs.

What commenters are looking for is modifications of these rules
to make them more practical, more feasible, or to have less cost for
the same benefit. And, I think it’s very important for the focus of
this subcommittee’s effort to see that the agenda here is to make
the regulatory system smarter and to incrementally reduce the cost
while maintaining the benefits or increase benefits while maintain-
ing the costs.

There is no demand that we’re aware of for wholesale elimination
of specific older regulatory programs.

Mr. OSE. The gentleman from South Dakota.
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Mr. JANKLOW. Thank you, Mr. Chairman.
Sir, could you tell me, the comment period is open until April

3rd. At this point how many comments have you received; do you
know?

Dr. GRAHAM. I don’t know, but quite frankly, what we find, our
experience is that people use that full comment period, and most
of our comments come in toward the end of that period.

Mr. JANKLOW. It’s like a term paper? You get it done——
Dr. GRAHAM. Sort of like us trying to get our report done for re-

lease with the Federal budget. It’s got the same spirit to it.
Mr. JANKLOW. And, I notice, sir, also on page 6 of your docu-

mentation, you talk about the concern of the administration—the
rightful concern the administration has on unfunded mandates.
Have you ever undertaken an analysis as to the unfunded man-
dates that are shifted onto State and local governments and what
the real fiscal impact is nationwide? Now, that is something, I
think, that can be done with real definity, if I can use the word
that way, because State and local governments know what they
spend on an annual basis to fulfill mandated programs, and so tak-
ing their percentage share of it would be relatively easy.

Has anybody ever done that, I mean, areas with respect to the
Clean Water Act, this whole TMDL set of rules that they have with
EPA? States, governments, local governments have spent huge
quantities of money complying to find out that the National Acad-
emy of Sciences in a report issued a little over a year ago said that
is not the best science to utilize with respect to the streams and
the creeks and the rivers in the country. And, so has anybody ever
looked at that particular issue, unfunded mandates’ cost to State
and local governments?

Dr. GRAHAM. You’re raising, I think, an excellent question, and
I have to say I’m not fully satisfied with where we are at OMB in
our current ability to quantify all of those unfunded mandates and
attribute them to specific agencies and to specific agency programs.

In the final report last year, which we released, we do describe
in some detail qualitatively all of the rules—major rules that we
were able to identify that did involve an unfunded mandate, and
we also looked closely at how well agencies are doing their job of
consulting with Governors and mayors before they engage in this
practice of an unfunded mandate.

But, I think that it’s fair to say, we have a lot more work to do
in that area, and it’s something that I think that encouragement
from you would only be helpful, sir.

Mr. JANKLOW. What about the area of mandates on the Federal
Government? Have you ever looked at that? I mean, certain studies
and analyses, regulatory fulfillment that the Federal Government
does with respect to itself, have you ever looked—are those costs
reflected in the costs that you’ve set forward in your reports?

Dr. GRAHAM. If those regulations—even if they are affecting the
Federal Government itself, if they are a major regulation as de-
fined in the discussion we had earlier with the chairman, they
should be included in that report. But, budgetary costs per se, as
I mentioned, would typically be analyzed and dealt with predomi-
nantly on the budget side of OMB.
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Mr. JANKLOW. But, if that happens, we’ll never know the real
cost.

Dr. GRAHAM. Because you’re saying it’s not—it is included in the
budget—in the appropriation as part of the budget process——

Mr. JANKLOW. Right, but it’s hidden—there you can’t find it. I
mean, it’s not on an item, it’s not on a line.

Dr. GRAHAM. Well, I think it would be an excellent idea to have
a more specific accounting within agencies of both how much the
agencies are spending on rulemaking activities themselves and how
much in Federal budgetary dollars are induced by that.

Mr. JANKLOW. I’m familiar—for example, on the Missouri River
with the Army Corps of Engineers, they’ve been working about 16
or 17 years on rewriting a master manual that should have been
done 15 years ago. I believe they spent—at this point they reported
over $23 million, and they’re not done. That’s in compliance with
requirements that they have in the way they carry out their mis-
sion.

There just has to be a better way. If we’re smart enough to screw
it up that badly, we ought to be smart enough to figure out how
to straighten it out. We don’t even take incremental steps to
straighten it out, but we just have people like me that complain
about it. The net result is nothing is being done, but money is
being spent.

What does it take to fix problems like this? In your estimation,
sir, what does it take to fix—I mean, obviously we’ve reached the
point of almost gridlock in America with respect to every major
issue. What’s it going to take to fix these little areas? Maybe if we
fix the little stuff, we can head to the big stuff later.

Dr. GRAHAM. Well, I think—I don’t know the answer to your
question, and I don’t know the specifics, quite frankly, of the exam-
ple that you’re referring to with the Army Corps of Engineers. And,
I’d like to learn more about it, because we are in dialog with all
the agencies, including the Corps, about specific steps that we can
take at OMB to insist upon a more efficient and deliberative proc-
ess. We agree with the observations that oftentimes this process of
developing analyses and doing rulemakings is often too slow, and
we need to work on making the rulemaking process itself more effi-
cient, less costly, more timely, at the same time that it’s competent
and open to the public.

Mr. JANKLOW. Can you do what you just said within the frame-
work of the existing authority?

Mr. OSE. Your time is expired. We’ll go around and come back.
I want to note that we have been joined by the gentleman from

Tennessee Mr. Cooper, who has requested either a couple minutes
to gather himself or would like to proceed.

Mr. COOPER. I think I’m ready.
Mr. OSE. OK. The gentleman is recognized for 5 minutes.
Mr. COOPER. I’m interested, Mr. Chairman, in actuarial assump-

tions leading to valuation of human life. It’s my impression that
EPA, OIRA differ, in that OIRA assumes that everybody who dies
prematurely only had 5 more years to live, is that correct; whereas,
EPA prefers an estimate that assumes that everyone has 15 more
years to live. Is that correct, or am I being given bad information?
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Dr. GRAHAM. I don’t think it’s accurate, sir. I don’t think it’s ac-
curate. I think that you’re referring to the way in which EPA is de-
veloping their benefit estimates for reducing the human health
harm from exposure to air pollution. What EPA has done is they
have presented one set of estimates that uses what’s called the
lives-saved approach, and then they presented an alternative set of
estimates that used the life-year-saved approach. And, I believe the
5-year number that you’re referring to is correct with respect to the
life-year-saved approach. I’m not aware that they have estimated
a number of life-year-saved for the lives-saved approach, because
by its inherent nature, it measures the benefits in terms of number
of lives saved.

Mr. COOPER. What is the best study or comparison that would
compare those two approaches so that the average Member of Con-
gress could understand that?

Dr. GRAHAM. Boy, that is a great question.
Mr. COOPER. It may be impossible to——
Dr. GRAHAM. I’ll recogitate on that, but I’ll send you a few things.
Mr. COOPER. That would be helpful.
Dr. GRAHAM. Yes.
[The information referred to follows:]
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Mr. COOPER. It’s my understanding that OIRA was heavily in-
volved in developing the benefits analyses for the administration’s
Clear Skies proposal.

Dr. GRAHAM. Correct.
Mr. COOPER. And, I assume if you worked on the benefits, you

also worked on the costs, or just the benefits?
Dr. GRAHAM. Both.
Mr. COOPER. I have been told that the assumptions underlying

the modeling for that assume that it’s less important to save the
lives of elderly people because they have less long to live than it
would be to save the lives of young people. Is that a fair character-
ization of what was done?

Dr. GRAHAM. No. I don’t think so. Actually, if you look closely at
the benefit estimates that are in what I refer to as the alternative
estimate in my answer to the previous question, the life-year-saved
approach, they assume that each year of life after age 70 is valued
at $250,000 of savings, a rather substantial investment. And, for
each year of life saved for those under age 70, it’s at roughly
$163,000.

So once you’re in the life-year-saved approach, you face the dif-
ficult and sensitive issue of how do you value each of those years
of life within the life span, and that is the approach that EPA used
in the alternative estimate.

Mr. COOPER. Perhaps I need to review that document that I was
requesting earlier, but it’s my impression that the administration’s
Clear Skies proposal assumes that lives of people who are younger
than 70 years of age are worth about $3.7 million each, whereas
lives over age 70 are worth considerably less.

Dr. GRAHAM. Actually, the administration’s Clear Skies proposal
presented two sets of estimates. One assumed that all lives saved
are equally valuable at roughly $6 or $7 million per life saved, and
then the alternative estimate used the life-year approach, and it
assumed that, for senior citizens, because they have relatively few
life years remaining, that the valuation of each of their remaining
life years is greater than for those younger than age 70.

Mr. COOPER. I thank you.
I have no more questions, Mr. Chairman. Thank you.
Mr. OSE. I thank the gentleman.
I want to go back to something that Governor Janklow brought

up, if I could, Dr. Graham. He was asking about whether or not
any consultation has been done between State and local interest
groups or the National Governors Association. I was unclear on the
answer relative to the impact on Federal rules and the paperwork
imposed on State and local and tribal governments.

So, the question directly is, has any contact been made with
State or local governments or tribal groups regarding the impact of
Federal rules and paperwork imposed on them?

Dr. GRAHAM. Our final report, our 2002 report, describes for a
variety of the agencies the activities of consultation that are being
undertaken, and I don’t have the specific groups at my fingertips
right now, but there is a substantial amount of consultation de-
scribed in that report.

Mr. OSE. Is that by regulation or by agency or both?
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Dr. GRAHAM. I think it’s done by regulation. They describe a va-
riety of different regulations and what the different approaches are
to consulting State and local officials. Is it the Governor’s office? Is
it the State agency? Is it the legislature and so forth?

Mr. OSE. OK. And—but there hasn’t been any—again, those are
individual rules. It hasn’t been an agency kind of approach, if you
will? You have to take the individual rules and aggregate them to
get the agency information?

Dr. GRAHAM. Right. And quite frankly, there’s variability within
agencies on how well they exercise that responsibility. I would be
reluctant to generalize across a whole agency.

Mr. OSE. We go back to that—about the quality of the informa-
tion—or the assumptions underlying the conclusions.

The next question I have has to do with the manner in which
this information is delivered. This year the accounting statement
with great appreciation came out at the same time as the Presi-
dent’s budget. It came out in the Federal Register. What is the
likelihood of pairing it with the President’s budget? Is there any
positive or negative to be gained by putting the other accounting
statement with the President’s budget, or is there something to be
gained by leaving it separate? I’m curious about that particular
question.

Dr. GRAHAM. I think it’s a good question, and I think, quite
frankly, the utility of that to Members of Congress and the appro-
priators is something that I think we would be interested in their
judgment on that question.

The one cautionary remark I would make is, we have released
our draft report in the Federal Register at the same time as the
budget. It is not our final report. It has not been peer reviewed. It
has not been subject to public comment. And, consequently, we
would be a little reluctant to put a document like that in the budg-
et documents themselves.

Mr. OSE. Because of its draft nature?
Dr. GRAHAM. Yes.
Now, the statute requires that we get peer review, public com-

ment and interagency review before we go final, and, if you back
up to allow the appropriate time for that activity, as a practical
matter, we would probably have to trail a year to put this in the
Federal budget documents.

Mr. OSE. I don’t want to go that way.
Dr. GRAHAM. So, I think that there are some practical problems

with that idea.
Mr. OSE. All right. I appreciate the feedback.
The other thing you’ve been struggling with, which I just find

amazing, and Governor Janklow brought this up earlier, is that
when the agencies submit to you their information, sometimes it
comes in with what I’m going to call a hodgepodge of standards and
timeframes and what have you. Do you support or do you not sup-
port a requirement that this regulatory accounting statement use
the same 7-year timeframe from agency to agency to agency?

Dr. GRAHAM. The 7-year timeframe, as I understand it, comes
from the tradition on the budget side of how they present informa-
tion, and that is not currently the way in which we develop and
present information for regulatory costs and benefits.
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For example, if you were to put a new piece of pollution control
equipment on a heavy diesel-powered truck, we would estimate the
costs and benefits over the expected lifetime of the truck. OK? And,
we would not want to cut that off after 7 years, and not count the
operating costs that are higher after 7 years or the benefits that
are gained after 7 years.

Now, one possibility would be to somehow collapse all that infor-
mation into the 7-year period, but then you have an arbitrary allo-
cation of that to the 7 years.

Mr. OSE. Or you end up discounting the future value of it.
Dr. GRAHAM. What we do currently is we discount all of those fu-

ture costs and benefits to their present value, but we express those
as an annualized value, like a mortgage payment, over that horizon
of the investment. So, it’s not clear to us how this 7-year exercise
would be accomplished in this case, but we’re open to a suggestion
on whether that would really be useful.

Mr. OSE. I want to come back to this, but my time is expired.
The gentleman from South Dakota.
Mr. JANKLOW. Thank you very much, Mr. Chairman.
Dr. Graham, OMB currently uses what they call an information

collection budget; is that correct?
Dr. GRAHAM. Yes, sir.
Mr. JANKLOW. And, managing the paperwork that needs to get

done, do you support a pilot test to do regulatory budgeting to see
if this would help OMB and the other agencies rank their risks and
establish the priorities, make the choices they have to make?

Dr. GRAHAM. Well, let me start with the premise of the question.
While we do have what’s called an information collection budget,
it is not one where either we or Congress imposes on each agency
a limited amount of paperwork that they’re allowed to do, and then
they can choose which paperwork burdens to impose and which not
to impose. We review each paperwork burden request based upon
its rationale, without any cap on the total amount. Congress has
not imposed a cap. We at OMB don’t feel we have the authority to
impose that cap. We do have the responsibility to review each re-
quest on its own merits.

But having admittedly quibbled with the premise of your ques-
tion a little bit, I want to get to the heart of the question, which
is would it be a good idea to do a pilot project of some form to ex-
periment with the idea of the regulatory budget? And I do think
that there would be some significant advantages to such a pilot.

Mr. JANKLOW. Do you have the legal authority to do that now?
Dr. GRAHAM. I’d have to confer with counsel on that subject, as

I’m not certain about it.
But, the point I would like to make is that I think that, in order

to give the concept of a regulatory budget a fair experiment that
is going to give a good indication of what it would actually be like
if it were done more substantially, I think it should be done on a
very modest basis, probably within a particular agency, and one
where we think we have readily available information to
operationalize the comparison of risks, the number of lives saved
and different programs and so forth. Something like the National
Highway Traffic Safety Administration might be an example of
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that, with responsibility for the safety of the highways, the safety
of automobiles and so forth.

Mr. JANKLOW. Sir, absent that, is there a better way to do it
than we’re doing it? In your opinion, is there a better way to do
it than we’re doing it?

Dr. GRAHAM. Well, I think we have a lot of work we can do better
at analyzing the specific regulatory packages that are submitted to
it. We don’t for a minute want to suggest that we’re doing all we
can at the present time. We realize we have to work harder at
what we’re doing.

Mr. JANKLOW. How do we fix that? How do we get you to work
harder?

Dr. GRAHAM. Well, I think that these hearings are helpful. As
evidenced today, what happened this year compared to last year is
clear evidence that we do try to be responsive to what the sub-
committee feels is critical, and we definitely work in that direction.

But I think, in reaction to your question, I think that it is a con-
structive idea. We would have to sit down and work out the oper-
ational details of how such a pilot might be launched, whether it
requires legislation, whether it doesn’t require legislation. But
we’re open to that. We think that’s a constructive idea.

Mr. JANKLOW. Thank you.
Thank you, Mr. Chairman.
Mr. OSE. The gentleman from Tennessee.
Mr. COOPER. Thank you, Mr. Chairman.
I’d like to return to the value of human life question. It’s my im-

pression from reading the newspaper that the government’s small-
pox inoculation program has adopted procedures from an old Po-
liceman’s Compensation Act that values a life at about $260,000
each. You know, say you died as a result of having the inoculation.
The government’s liability would be limited to that amount.

There are other examples of government attempts to value
human life, and you might turn toward an environmental regula-
tion that said you had to clean up all the dirt in the brownfields
and spend hundreds of millions of dollars doing it so that, if you
ate the dirt, you wouldn’t get sick, and you could impute a value,
many millions of dollars, to a human life saved in that instance.

Is there any study that you’re aware of that looks across govern-
ment agencies to see how different agencies treat the value of
human life? For example, the compensation fund in New York City
for victims of September 11th. The administrator of that fund is
trying to figure out how much to pay each beneficiary for their fam-
ily, and part of that calculation is their earnings potential over an
estimated future life span, and that calculation, you know, varies
widely between individuals. Janitors get paid less than investment
bankers. Are you aware of any consistent effort for the government
to look at these different valuations or approaches, because it’s
human beings involved in every case?

Dr. GRAHAM. It’s something that we’re concerned about at OMB,
that different agencies—when they do cost-benefit analysis or even
when they do compensation programs of various sorts—have dif-
ferences in what types of numbers they’re using, and we’re not al-
ways fully clear on what the rationale is for why the numbers are
different in one agency than they are in another agency.
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One of the reasons we’re encouraging the public and academic
experts and others to participate in the process of OMB’s new regu-
latory analysis guidelines is because that issue is on the table,
whether there should be some consistency across agencies or
whether we should be allowing agencies to do different things in
different situations. So, now is a time for that comment, because
those guidelines are now open.

Mr. COOPER. How long will the comment period last?
Dr. GRAHAM. I think it runs—is it early April, I believe Mr.

Chairman noted at the beginning of the hearing.
Mr. COOPER. I think there’s a professor at Harvard Law School

who is quite an outspoken researcher in this area, and it’s a very
controversial area. He’s been denounced when he makes public ap-
pearances for even raising the topic. But, I don’t know if he submit-
ted a comment yet. I may—at least one of the experts that I’m
aware of in the field as we try to go through this thing. I take it
you didn’t meet him while you were at Harvard?

Dr. GRAHAM. Is this Professor Viscusi?
Mr. COOPER. Yes.
Dr. GRAHAM. Yes. We are expecting comments, and we are in

communication with him.
Mr. COOPER. Well, I hope he will weigh in with the debate.
I thank the Chair.
Mr. OSE. I thank the gentleman.
Dr. Graham, the purpose of this when we set out was to try and

find a way whereby Congress took an active role each year in how
the regulatory burden that is placed on the American public by vir-
tue of our actions gets allocated. Is it too high? Is it too low? Is it
just right? Where do we want more, where do we want less and
what have you? Now, that leads me to ask, as I did with Dr. Miller
in an op-ed last year, whether or not it’s appropriate to develop a—
what I refer to as a regulatory appropriations process. Now, that
would necessarily mean that we quantify the burden, we quantify
the benefit, we quantify the cost, and then to make a decision, a
conscious decision as we do in the fiscal appropriations process, as
to whether or not we want to place this burden in exchange for the
benefit on the American public. And, it would mirror, if you will,
the appropriations process for a fiscal side almost exactly.

What is your view of the utility of such a regulatory appropria-
tions process?

Dr. GRAHAM. I can only start by saying that I think the question
you just asked is closely related to the question about the pilot
project on the idea of a regulatory appropriation or a regulatory
budget. I guess my starting point would be, while there is some
good conceptual writing in the literature on the merits of this idea,
and there are people on the panel who will follow me who know
these issues certainly better than I do, my instincts are that we
should lead with pilot project development of experience rather
than jumping directly in. And, there are some concerns about that
kind of idea that we need to get addressed.

For example, we feel strongly that not only the costs of regula-
tion should be considered, but the benefits of regulation should be
considered, and how exactly that would emerge in this process of
a regulatory appropriation. And, we understand on the budget side
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that they look primarily at the budgetary allocation, but maybe
they don’t always look as carefully as they need to at certain types
of benefit issues. So, it’s something we’re very sensitive to and
think it’s important to keep track of.

So, I guess you’d say in a cautionary way we’re optimistic about
the idea, but we’d like to proceed incrementally.

Mr. OSE. I think that’s what brings home to me the importance
of the work that you do. When you interact with the different agen-
cies and the like, asking them to, in effect, measure their costs and
benefits of this and that program and submit them for a regulatory
accounting purpose, it then will allow those of us who have the
duty, if you will, to allocate resources and make decisions to
prioritize A, B, C, if we can save 100 lives here or we can save—
or remove 35 tons of carbon monoxide there and so forth and so
on.

The question I have is then—kind of to pile on—is a little bit
broader in the sense that are you making progress with the dif-
ferent agencies in terms of standardizing the format under which
they report to you so that apples are apples and oranges are or-
anges, and that the decisionmakers’ use of this information leads
to, frankly, good decisions? So my question is, is that happening?
Are we making progress?

Dr. GRAHAM. Well, I’m sure we could do better, but the guide-
lines which are now open for comment are the instrument by which
OMB lays out its expectations for what agencies will supply to us
in the analytic process. But, just to support the general premise
and line of thinking that is behind your question, we’re hearing a
lot in the news today about concerns about the safety of sport util-
ity vehicles, of light trucks and so forth. It would be useful to know
how many lives could be saved through different approaches
through improving the safety of sport utility vehicles. Some of
these ideas are very expensive, but some are very basic things like
people should wear safety belts, we should enforce safety belt laws.
It turns out 70 to 80 percent of the people killed in SUV rollover
crashes were not wearing safety belts. So, before we get into very
grandiose schemes for how we’re going to address that problem, it
would be useful, I think, to look at the more basic and straight-
forward approaches.

Mr. OSE. My time has expired. The gentleman from South Da-
kota. The gentleman has no further questions. The gentleman from
Tennessee.

Mr. COOPER. I have no further questions, Mr. Chairman.
Mr. OSE. The gentleman has no further questions. I want to

thank you for coming. We are going to leave the record open in the
event there are written submittals and we appreciate your timely
response to them. That will be for a period of 10 days from today.
As always, it’s great to have you come visit with us to see us mak-
ing marked progress, in other words, measurable progress forward
in correlating the benefits with the costs of regulation. These
standards that we’re going to use that are out for comment right
now, I think this is at the heart of our next leap forward, and I
encourage your pursuit of that. I appreciate your coming.

Dr. GRAHAM. Thank you, Mr. Chairman.
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Mr. OSE. We’re going to take a 5-minute recess to allow the sec-
ond panel to come forward.

[Recess.]
Mr. OSE. We’re going to reconvene. This is the second panel of

today’s hearing. As we reviewed in the first panel, first I want to
welcome the witnesses today for joining us. We appreciate your
taking the time to come down and testify. There are five of you.
Each of you have submitted significant statements. Those state-
ments, I mean, I’ve read them. Trust me, I’ve read them. The staff
has read them. We have had the opportunity to review them. We
appreciate your submitting them. However, given the length of
some of them, we’re going to constrain your summaries of them to
5 minutes each, and we’ll just move from my left to right as it re-
lates to that. Then we’ll go to questions from Members.

Now, as indicated in the earlier panel, we routinely swear in our
witnesses here. So if all five would rise.

[Witnesses sworn.]
Mr. OSE. Let the record show that the witnesses answered in the

affirmative. Today on the second panel are Dr. James C. Miller III,
who is the former Director of OMB and now with CapAnalysis
group. Dr. Robert Hahn who is the director of the AEI-Brookings
Joint Center for Regulatory Studies. Dr. Jim Tozzi who is a former
Deputy Administrator for the OIRA over at OMB and an advisory
board member for the Center for Regulatory Effectiveness. We have
Lisa Heinzerling—am I saying that correctly?

Ms. HEINZERLING. Yes.
Mr. OSE. OK. Who is a professor of law at Georgetown and Rabbi

Daniel J. Swartz who is the executive director at Children’s Envi-
ronmental Health Network.

Thank you all for coming. Dr. Miller, you are going to be first for
5 minutes.

STATEMENTS OF JAMES C. MILLER III, FORMER DIRECTOR,
OFFICE OF MANAGEMENT AND BUDGET, CHAIRMAN,
CAPANALYSIS GROUP; ROBERT HAHN, DIRECTOR, AEI-
BROOKINGS JOINT CENTER FOR REGULATORY STUDIES;
JIM TOZZI, FORMER DEPUTY ADMINISTRATOR, OFFICE OF
INFORMATION AND REGULATORY AFFAIRS, OFFICE OF MAN-
AGEMENT AND BUDGET, ADVISORY BOARD MEMBER, CEN-
TER FOR REGULATORY EFFECTIVENESS; LISA
HEINZERLING, PROFESSOR OF LAW, GEORGETOWN UNIVER-
SITY LAW CENTER; AND RABBI DANIEL J. SWARTZ, EXECU-
TIVE DIRECTOR, CHILDREN’S ENVIRONMENTAL HEALTH
NETWORK

Dr. MILLER. Thank you, Mr. Chairman. I have the report and
thank you for admitting that into the record.

[NOTE.—The information can be found at www.omb.gov and is on
file with the subcommittee.]

Dr. MILLER. I’ll try to be very brief. I will make the point that
the OMB report this year is of better quality than last year. There
are some deficiencies. It’s a draft report rather than a final report.
There are a lot of inconsistencies in the data that are presented.
By and large, though, I make the same point I made last year. This
I think is attributable to the agencies not responding with the tem-
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plate that OMB has requested. OMB might be more aggressive in
insisting on the agencies providing the information in a consistent
fashion, and perhaps that will be the case next year. Technically,
I think the work is quite good. The draft guidelines incorporate
some of the best, I think, very high-quality standards. I think
that’s very important.

Second, the vast majority of the information that reaches OMB
for this report comes from the agencies. Now, I know the agencies
realize that there are biases in the information they receive. People
who advocate regulations tend to overstate the benefits. People who
oppose regulations tend to overstate the costs. But, by and large,
the raison d’etre of the agencies is to issue regulations. So, if there
is a bias, I think the bias is that they tend to overstate benefits
and understate costs.

Third, independent agencies don’t report their information under
the Executive orders. I remember very vividly talking with then-
Vice President George Herbert Walker Bush about this, and he
made the decision not to extend President Reagan’s Executive
Order 12291 to the so-called independent agencies.

I would urge you to consider extending this requirement and the
requirements of regulatory reporting statutes to the so-called inde-
pendent agencies. Few of them really do the benefit-cost analysis
to support the rules and those that do tend to fall short, in my
judgment, of the kind of standard that OMB outlines in its guide-
lines.

Fourth, there are a lot of cases where regulatory agencies are ex-
plicitly forbidden to follow the kind of analysis that we all are look-
ing for. That is to say, sometimes Congress says no matter what
the cost, you must do it this way. Sometimes it says you must fol-
low some kind of engineering standards rather than performance
standards. These really raise cost—or in the alternative, with the
same costs you could realize substantially greater benefits.

I really urge you to have OMB do a study of this or to initiate
a study some other way in order to find out the nature of this.

Finally, even if the OMB report were perfect, you still don’t have
a process for evaluating regulations, applying restraints on costs,
and prioritizing. OMB does a good job, I think, but they can only
go so far, and I really think Congress should have a regulatory ap-
propriations process—the idea we—Mr. Chairman, you and I—
wrote about last year.

So I urge you to talk with your colleagues about that. I urge you
and your colleagues to urge the agencies to respond to OMB more
completely and in a more expeditious manner, and a more complete
manner, and in a manner that’s more consistent across agencies
and regulations.

And, by the way, I want to respond to your question. I think
OMB should issue this report, a final version, at the same time the
budget comes out. It ought to be a regulatory budget.

Twenty years ago, when I was OIRA Director and Jim Tozzi was
Deputy Director of OIRA, we talked about having a regulatory
budget. We didn’t get it done, but surely somebody can get it done,
and if you put the pressure on OMB and the agencies, I think you
can do it. I think you would have a much better handle on total
regulation. The administration can do it on its own if it wants to
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take the initiative, and I would encourage you and encourage other
people in the administration, such as John Snow, the Secretary of
Treasury to work with on this. Snow is an economist, very well-
trained, thoughtful guy, and he could lead an effort in this regard.
Thank you, Mr. Chairman.

Mr. OSE. Thank you, Dr. Miller.
[The prepared statement of Dr. Miller follows:]
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Mr. OSE. Dr. Hahn for 5 minutes.
Dr. HAHN. Thank you, Mr. Chairman. My testimony was jointly

written with Dr. Robert Litan of the Brookings Institution, and we
ask that the written remarks be submitted into the record.

Mr. OSE. Without objection.
Dr. HAHN. Coming to testify here is an honor, but it reminds me

a little bit of what Yogi Berra said some time ago that this feels
like deja vu all over again. I’ve been studying regulation and the
cost and benefits of regulation for over a quarter of a century now.
My sense is that the debates over regulatory policy have often been
highly partisan and ill-informed, and I think that it’s important to
look for mechanisms to try to depoliticize the process.

Too often, legislators and agencies find it in their interest to
highlight the benefits of regulation without also noting the costs.
We believe it’s important to highlight both and that the public has
a right to know how and why regulations are implemented. One of
the things that economists generally agree on is that there is sig-
nificant waste in the current regulatory system. This work is sup-
ported by the AEI-Brookings Joint Center, including a recent anal-
ysis of the rule on corporate average fuel economy, which is not
found to pass a benefit-cost test.

And, in addition, Dr. Graham has also done some work when he
was at Harvard that suggests we could get a lot more bang for our
regulatory buck.

In the testimony that you have, we offer 10 recommendations, 5
directed at OMB and 5 directed at Congress for improving regu-
latory accountability and transparency. I want to focus on three of
them right now.

The first, and Dr. Miller touched on this, is that we think it’s
really important in the analysis that’s done for regulations to put
a good summary in front of it. So someone like you, who is very
busy, can look at it very quickly and see what the agency says
about costs, benefits, and whether this regulation passes a benefit-
cost test?

So, we argue very strongly for a template, a kind of standardized
summary table that would give you a very good idea of what’s con-
tained in that 300 or 400-page document.

Second, we believe that OMB should publish available estimates
on the cost and benefits of regulations from independent agencies;
but we also, in line with the recommendation made by Dr. Miller,
would go further and request that independent agencies provide
annual assessments of the costs and benefits of each of their major
regulations.

Why do I say that? Well, if you read the newspaper, you probably
are aware of the fact that the FCC had a fairly controversial deci-
sion recently about the extent to which the regional Bell operating
companies should be regulated, the extent to which they should
share their broadband services and the local loop. I think that hav-
ing the FCC do an analysis of that multi-million, if not billion, dol-
lar issue would be good in terms of helping the commissioners
make a reasonable decision and good in terms of making the proc-
ess more transparent.

Finally, I’d like to suggest that Congress should create a congres-
sional office of regulatory analysis, or at least a separate agency
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outside of the executive branch, to independently assess important
regulatory activity occurring at all Federal regulatory agencies.

I can see that I’m running out of time; so I’m not going to make
a lengthy case for this, but I merely want to note that there was
an opportunity to do this in the 106th Congress. It would have cost
$500 million for a pilot project that would have resided at GAO. My
colleague and I thought that was an incredible bargain given the
upside potential associated with this investment. One of the prob-
lems that OIRA has is that it can’t always be honest about what
it thinks politically because it has to tow the administration line.
This agency could do that. Let me conclude, because I see that I’m
out of time. Thank you.

Mr. OSE. Thank you Dr. Hahn.
[The prepared statement of Dr. Hahn follows:]
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Mr. OSE. Dr. Jim Tozzi for 5 minutes.
Dr. TOZZI. Thank you, Mr. Chairman and distinguished members

of the committee. I’m very pleased to appear here today, first of all,
because of the leadership this committee has given historically to
OMB’s regulatory office. Without this committee and its movement
under the Paperwork Act, there would not be any regulatory office
at OMB, and the more things change in Washington, the more they
stay the same because I still see Congressman Brooks looking down
at me after 35 years.

I’m here to speak on a very specific issue, and the issue is on a
regulatory budget. Notwithstanding my pleasant personality, I was
asked because of only one thing. I developed the first regulatory
budget when I was the Assistant Director of OMB, and I was ap-
pointed by President Carter at that time, and we developed a regu-
latory budget for EPA. The numbers, the facts and data are here.
It’s been given to your committee’s staff, and it’s also on the Cen-
ter’s Web site. I think it’s real numbers, real regs, real process, and
it’s there.

Mr. OSE. Would you like us to make it a part of the record?
Dr. TOZZI. Yes, sir please.
Mr. OSE. Without objection.
[NOTE.—The information can be found at www.thecre.com and is

on file with the subcommittee.]
Dr. TOZZI. Now, we could go over all the details of that but I

don’t think this is the right time. Basically, when we looked at the
regulatory budget, one of the important things that we had to do
was get adequate cost information, and so being younger and more,
what would you call, idealistic, we drafted a Regulatory Cost Ac-
counting Act of 1980. I would like that introduced in the record if
the Chair——

Mr. OSE. Without objection.
Dr. TOZZI. And, a section-by-section analysis of the regulatory

cost accounting——
Mr. OSE. Hearing no objection, that will be done.
[The information referred to follows:]

VerDate 11-MAY-2000 09:43 Apr 24, 2003 Jkt 000000 PO 00000 Frm 00075 Fmt 6633 Sfmt 6633 D:\DOCS\86439.TXT HGOVREF1 PsN: HGOVREF1



72

VerDate 11-MAY-2000 09:43 Apr 24, 2003 Jkt 000000 PO 00000 Frm 00076 Fmt 6633 Sfmt 6633 D:\DOCS\86439.TXT HGOVREF1 PsN: HGOVREF1



73

VerDate 11-MAY-2000 09:43 Apr 24, 2003 Jkt 000000 PO 00000 Frm 00077 Fmt 6633 Sfmt 6633 D:\DOCS\86439.TXT HGOVREF1 PsN: HGOVREF1



74

VerDate 11-MAY-2000 09:43 Apr 24, 2003 Jkt 000000 PO 00000 Frm 00078 Fmt 6633 Sfmt 6633 D:\DOCS\86439.TXT HGOVREF1 PsN: HGOVREF1



75

VerDate 11-MAY-2000 09:43 Apr 24, 2003 Jkt 000000 PO 00000 Frm 00079 Fmt 6633 Sfmt 6633 D:\DOCS\86439.TXT HGOVREF1 PsN: HGOVREF1



76

VerDate 11-MAY-2000 09:43 Apr 24, 2003 Jkt 000000 PO 00000 Frm 00080 Fmt 6633 Sfmt 6633 D:\DOCS\86439.TXT HGOVREF1 PsN: HGOVREF1



77

VerDate 11-MAY-2000 09:43 Apr 24, 2003 Jkt 000000 PO 00000 Frm 00081 Fmt 6633 Sfmt 6633 D:\DOCS\86439.TXT HGOVREF1 PsN: HGOVREF1



78

VerDate 11-MAY-2000 09:43 Apr 24, 2003 Jkt 000000 PO 00000 Frm 00082 Fmt 6633 Sfmt 6633 D:\DOCS\86439.TXT HGOVREF1 PsN: HGOVREF1



79

VerDate 11-MAY-2000 09:43 Apr 24, 2003 Jkt 000000 PO 00000 Frm 00083 Fmt 6633 Sfmt 6633 D:\DOCS\86439.TXT HGOVREF1 PsN: HGOVREF1



80

VerDate 11-MAY-2000 09:43 Apr 24, 2003 Jkt 000000 PO 00000 Frm 00084 Fmt 6633 Sfmt 6633 D:\DOCS\86439.TXT HGOVREF1 PsN: HGOVREF1



81

VerDate 11-MAY-2000 09:43 Apr 24, 2003 Jkt 000000 PO 00000 Frm 00085 Fmt 6633 Sfmt 6633 D:\DOCS\86439.TXT HGOVREF1 PsN: HGOVREF1



82

VerDate 11-MAY-2000 09:43 Apr 24, 2003 Jkt 000000 PO 00000 Frm 00086 Fmt 6633 Sfmt 6633 D:\DOCS\86439.TXT HGOVREF1 PsN: HGOVREF1



83

VerDate 11-MAY-2000 09:43 Apr 24, 2003 Jkt 000000 PO 00000 Frm 00087 Fmt 6633 Sfmt 6633 D:\DOCS\86439.TXT HGOVREF1 PsN: HGOVREF1



84

Dr. TOZZI. And, Mr. Chairman, as most Tozzi-proposed legisla-
tion, it didn’t get out of the administration, but in any event, it was
subjected to interagency review and it set up a regulatory cost ac-
counting system governmentwide. I must say, it was opposed
across the board by virtually all agencies, including some of my col-
leagues at OMB; so it was not a winner.

But, where are we now? I’ll get to the bottom line. We could say
there’s a lot of problems with the concept of regulatory budget, but
by and large, we still don’t have a way, even if we look at individ-
ual regs, of looking at their total cost to society and they’re—I
would suggest Dr. Miller’s and Dr. Hahn’s and Dr. Graham’s and
any other doctors who testified, view on the fact that’s the right
way to go.

But let me say that there’s one thing, before we invent a new
wheel, we have a regulatory budget right now without numbers,
and it’s this thing called the Unified Agenda of Federal Regula-
tions. It comes out every 6 months. Your committee was the leader-
ship in requiring all the agencies to do it. It has every major regu-
lation issued by the government, and, if you want to start the work
on a pilot study, I would look at converting this document into a
regulatory budget. President Reagan signed Executive Order No.
12498 that took the first steps toward a regulatory budget where
OMB reviewed all the regs before they went out and debated them
with the agencies. Many of these regs are costed out, so all you
have to do is start putting numbers on it and develop some algo-
rithms.

Finally, in terms of regulations, if Dr. Hahn would yield 1
minute of his time that he didn’t use, I have two recommendations.
The first recommendation is——

Mr. OSE. Dr. Tozzi, Dr. Hahn used all of his time, so I’m
sorry——

Dr. TOZZI. Oh, I’m sorry. Mr. Chairman, I notice your mathe-
matical ability and I will never question it again. I have 60—68
seconds.

What I would recommend is two things. When I was at OMB we
had 100 staff. They’re down to 50. So if you’re going to lay any new
requirement, I know this committee’s not in favor of unfunded
mandates, and so, if you lay this requirement on them, it’s an un-
funded mandate without increasing their staffing.

Second, if you’re going to move toward a regulatory budget, I
would make a rebutable presumption in favor of moving this docu-
ment into a regulatory budget before I started a brand new report-
ing system. Thank you.

Mr. OSE. Thank you, Dr. Tozzi.
[The prepared statement of Dr. Tozzi follows:]
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Mr. OSE. Ms. Heinzerling, you are recognized for 5 minutes.
Ms. HEINZERLING. Thank you. I have four points I’d like to make

today. First, OMB’s demand that agency rules pass OMB’s test of
cost-benefit analysis violates many existing laws. Second, if the as-
sumptions embodied in OMB’s current style of cost-benefit analysis
were put to a vote in Congress, I believe they would fail. Third, as
Dr. Graham indicated this afternoon, clean air regulation rep-
resents one of the best regulatory bargains around, even according
to the strict terms of cost benefit analysis. Yet, OMB has mysteri-
ously singled out this kind of regulation for particularly penetrat-
ing scrutiny, and even for deregulatory action.

Fourth, OMB’s intention expressed in this draft report and in
interviews recounted in an article in the New York Times this
morning, to subject even more of the values we hold dear, including
privacy and freedom itself, to cost-benefit analysis is a project
doomed to failure, and it is one that flouts our country’s founding
commitment to adhere to certain basic principles regardless of the
monetary tradeoffs that might be involved in adhering to them.
This commitment is indeed a basic premise of the Bill of Rights
itself.

First, most Federal laws do not require, and many do not even
allow agencies to use OMB-style cost-benefit analysis in developing
regulatory policy. In its new guidelines for cost-benefit analysis,
however, OMB appears to encourage, or even to require, agencies
to circumvent statutory directives when they conflict with OMB’s
cost-benefit agenda. These guidelines effectively put OMB rather
than Congress in charge of defining the scope of agency authority.
This is not OMB’s role under the law.

Second, the assumptions embodied in OMB’s current style of
cost-benefit analysis would not, I believe, be enacted into law if
they were put to a vote in this body. I limit myself to one example.
In recent cost-benefit analyses, as discussed already this afternoon,
OMB has estimated the value of life based on an assumption that
the elderly are worth less than younger people. They start with an
assumption that the elderly are worth $2.3 million and younger
people are worth $3.7 million. Is it unreasonable to believe this as-
sumption would fail to be enacted into law if considered by this
body? I think not.

Third, the positive cost-benefit profile of clean air regulations
should make it the darling of today’s OMB. That it is not, that it
has been subject to deregulatory activity, and to especially height-
ened scrutiny without the corresponding cost-benefit analysis that
is applied to regulatory actions, reveals, in my opinion, the political
bias that lies at the heart of OMB’s oversight activities.

Fourth, and finally, in an administration in which life, health,
and the environment all have been given a price, albeit a heavily
discounted one, I suppose it should not surprise us that it is now
proposed that privacy and freedom itself also be given a dollar
value. The explanation, as I understand it, is that, if privacy and
freedom are not stated in monetary terms, if they are not given a
price, then they will not count for anything when they are threat-
ened. It seems to me just the opposite is the case. Once we say that
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privacy and freedom have a precise and finite monetary price, once
we allow them to be traded away for money, then we have cheap-
ened these values deeply and perhaps irremediably. Thank you.

Mr. OSE. Thank you, Ms. Heinzerling.
[The prepared statement of Ms. Heinzerling follows:]
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Mr. OSE. Rabbi Swartz for 5 minutes.
Rabbi SWARTZ. Thank you. I’m grateful for your interest in this

issue and the opportunity to share our ideas with you. The Chil-
dren’s Environmental Health Network is a nonpartisan multidisci-
plinary national organization whose mission is to protect children
from the environmental health hazards they face in the womb and
during their growing years.

First, some context for our concerns. How are children different?
Because of normal childhood behaviors in the natural course of

human development, children are often at greater risk from envi-
ronmental contaminants. They eat, breathe and drink more than
adults, taking in greater exposures per pound that may affect their
rapidly growing bodies. That is why an exposure that for an adult
has no effect may, for a child, cause life-long harm, as witness lead
poisoning. Regulatory accounting has failed to adequately capture
costs and benefits to children from health and other regulations, in
part because of a lack of recognition of these differences.

Additional problems arise, however, due to some of the assump-
tions commonly used in cost-benefit analysis, including removing,
or at least reducing the visibility of any benefit that could not be
monetized. For example, OMB noted about EPA’s nonroad rule,
that EPA also lists a variety of other benefit categories which it
was not able to monetize, ranging from infant mortality to damage
to urban ornamental plants. I would say that preventing infant
deaths is quite important, but, since EPA didn’t monetize that ben-
efit, it doesn’t count.

Next, ignoring the constraints children operate under: depending
on adults for their protection, not making their own choices or
aware of the consequences of their actions and without the re-
sources available to adults. These problems are compounded be-
cause children of color, or living in lower income communities often
face disproportionate environmental health risks, while most cost-
benefit analyses assume equal distribution of all costs and benefits
across society.

This latest guidance compounds these and several other prob-
lems in a variety of ways. I’d like to just review two now: an in-
creasing reliance on monetizing, and a rigid adherence to discount-
ing. I’m not arguing against quantification per se, which cannot
only be valuable but is possible without resorting to the often arti-
ficial, assumption ridden and far from transparent process of trans-
lating health or quality of life to dollar figures.

Instead, I’m asking, is putting a dollar value on a concept, a
value, or a person, particularly a child, either useful or more fun-
damentally in consonance with basic American values?

As our President noted last Thursday evening, how do you meas-
ure the benefit of freedom or the immeasurable cost of lost lives,
how to measure the value of a parent’s love or the religious value
that we place on having healthy children? Children’s high value to
parents is borne out by economic research. For example, one recent
paper found that parents have a significantly higher willingness to
pay to avoid acute illnesses affecting children than those affecting
adults.

Now to discounting. In this guidance OMB acknowledges that its
practice of discounting benefits in the future has been questioned,
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in part because such discounting greatly reduces health benefits to
children. Let me give you one example of this from last year’s
budget documents. For us noneconomists, it would seem that, when
we prevent the death of a 3-year-old child with a life expectancy
of 78 years, that we would have saved 75 life years, while prevent-
ing the death of a 40-year-old saves 39 years. With OMB’s dis-
count, however, the 40-year-old saves approximately 13.3 dis-
counted life years. And, the 3-year-old? Approximately 14.3 dis-
counted life years. OMB says, and we agree, ‘‘special ethical consid-
erations arise when comparing benefits and costs across genera-
tions.’’ But then it limits such considerations to the same fine print
as that which has not been fully monetized.

Finally, this guidance also assumes that overestimated benefits
are a greater concern than overestimated costs. This is not sup-
ported by real world data, which show that the actual costs of regu-
lations are frequently below the preregulation estimate while the
benefits from such regulatory decisions as removing lead from gaso-
line are more than an order of magnitude higher than predicted.

Finally, we agree with OMB when it says, ‘‘when important ben-
efits and costs cannot be expressed in monetary units, then it is
less useful, and it can even be misleading.’’ Our hope is that OMB
will change its guidance to put this important observation into ef-
fect.

Mr. OSE. Thank you, Rabbi Swartz.
[The prepared statement of Rabbi Swartz follows:]
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Mr. OSE. Now, as is our practice, we will go to each Member now
for questions, to the extent there are questions that don’t get an-
swered within their respective 5-minute period. We will have mul-
tiple rounds accordingly, as we did with the last panel. I’m willing
to lead off.

For Dr. Miller, Dr. Hahn and Dr. Tozzi. Actually, I think this is
more accurately for Dr. Hahn and Dr. Tozzi. In his written state-
ment, Dr. Miller supports the need for agency input into OMB’s an-
nual regulatory accounting report. Do you think the OMB should
issue an annual OMB bulletin to the agencies, which would require
agency estimates of aggregate and new regulatory burden, as it
does in annual OMB bulletins to the agencies for aggregate and
new paperwork burden? Dr. Miller supports the need, in his writ-
ten statement, for the same information on aggregate and new reg-
ulatory burden. Dr. Hahn, do you agree with that? Do you think
OMB should issue an annual OMB bulletin to the agencies which
would require that?

Dr. HAHN. I don’t know the answer to that, Mr. Chairman. The
reason I don’t know the answer relates to a fundamental confusion
I’ve heard in some of the testimony today. We operate in a world
of finite resources. So we have to make difficult tradeoffs, as Dr.
Graham pointed out, among, for example, like investing in certain
SUV safety and the like. By the same token, if you’re at OIRA, and
have a fixed number of employees, you need to consider whether
the investment in this new innovation is going to be cost effective,
and I simply don’t know the answer to that without thinking about
it further.

Mr. OSE. So, if I understand your question, you don’t know
whether or not OMB should issue such a bulletin, which would re-
quire for regulatory burden much what they require for the paper-
work burden?

Dr. HAHN. My gut says yes, it’s a good idea, but I would want
to ask Dr. Graham how it would impact other aspects. I mean, cer-
tainly it would be very useful to know much more about the regu-
latory burdens than we do now.

Mr. OSE. Dr. Tozzi, what about your position?
Dr. TOZZI. Well, you see I have worked for Dr. Miller a long time,

and every day we’d start a staff meeting he’d explain that I was
the deputy. But, if I could be relieved of that conflict of interest——

Mr. OSE. By congressional edict you are relieved of that——
Dr. TOZZI. Thank you, sir. I want the record to show that. I think

there might be a need for a bulletin, but my question is, if you take
Dr. Miller’s approach, the bulletin would look at measuring aggre-
gate costs across the board, and it would probably help OMB. My
question is, if you arrived—my favorite thing of turning this into
a regulatory budget, but then the bulletin wouldn’t be on total eco-
nomic costs. There would be a bulletin and it would be a bulletin
that turned this into a regulatory budget. So I guess in summary,
Mr. Chairman, where I am, I’m in the same church or synagogue,
but a different pew.

Mr. OSE. Dr. Miller, any response?
Dr. MILLER. I agree with——
Mr. OSE. That was good, Dr. Tozzi.

VerDate 11-MAY-2000 09:43 Apr 24, 2003 Jkt 000000 PO 00000 Frm 00137 Fmt 6633 Sfmt 6633 D:\DOCS\86439.TXT HGOVREF1 PsN: HGOVREF1



134

Dr. MILLER. I agree with my colleague, Dr. Tozzi. Actually, I
think what we were just talking about is a template and just ask-
ing the agencies to present the information in a consistent format,
a consistent way. You could better address some of the questions
Ms. Heinzerling had about some of these measures if they were in
a consistent format across the agencies. If you look at this report,
you’re struck by the fact that OMB had to grapple with the fact
that many of the reports from the agencies are inconsistent one to
the other. Even within agencies there are different standards.

Mr. OSE. Your concern is we have apples and apples or oranges
and oranges rather than apples and oranges?

Dr. MILLER. Mr. Chairman, I wish I had said it your way.
Mr. OSE. I’m not going to measure or match wits with either you

or Dr. Tozzi, regardless of which church we all attend.
My time has expired. Governor Janklow, for 5 minutes.
Mr. JANKLOW. Dr. Tozzi and Ms. Heinzerling, could you tell me,

Dr. Tozzi, do you agree with her analysis, the way she presents it,
the factual basis of her analysis?

Dr. TOZZI. Governor, I’d like to go through her analysis a little
bit more, but I do think Professor Heinzerling is asking the ques-
tion of what’s the limitations of benefit-cost analysis, and it de-
pends where you sit as to where you stand. And, I think she’s
raised some legitimate concerns that’s been raised in the literature
for a number of years you can only push this tool so far.

But, on the other hand, the macro issue that’s been around for
years and years, can you ever assign value to a life? And, the ques-
tion is—before you get into the details of the methods, the question
is do you want to? And, implicit in most Federal programs there
is a cost, the opportunity cost—there’s a cost associated with saving
a life, and, so, the issue is how you measure it? And I would defer
to the professor here, whether her issues—whether it should be
done at all or the methodology for doing so. I think there is an im-
plicit cost and the question that’s up for debate is how, and the
professor may have a different view on that.

Mr. JANKLOW. Please.
Ms. HEINZERLING. Yes. I don’t think cost benefit of the type that

OMB performs should be done, and this doesn’t mean that we have
to spend an infinite amount of money to save every human life.
Most Federal regulation of health and safety and the environment
takes economic costs and technological feasibility into account. It
puts a thumb on the scales in favor of regulation. It tells an agency
please protect health, safety and the environment to the best you
can, but don’t bankrupt industries, don’t bring them to the brink
of failure, try to limit plant closings, do what you can in the most
efficient way possible. That is the basic framework under which our
health, safety and environmental agencies operate.

In my opinion, that’s a very different charge from saying to
them—which you haven’t done actually as a body in Congress—
saying to them, we would like you to look at the amount that indi-
viduals have indicated they are willing to pay for health, safety
and the environment, and limit your interventions to that amount.
And, it seems to me very different, the numbers may be very dif-
ferent, and the whole enterprise is different when one considers in
the first case, let’s do the best we can to protect health and the en-
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vironment; and, in the second place, let’s limit our interventions to
those the market basically has already produced.

Mr. JANKLOW. Rabbi Swartz, do you disagree with the subject
completely of a regulatory budget or do you disagree more so with
the procedure that’s been followed or suggested?

Rabbi SWARTZ. I think it’s an excellent way to lay out the
choices, and it would be the second. I think that one can total up
costs and benefits in a way that—and here I think, in fact, trying
to put a dollar figure on everything gives you more of apples and
oranges than would some other ways of explicitly leaving some
judgments to lawmakers.

For example, I can see the attraction of wanting to compare a
traumatic head injury to a cancer to asthma and to have one objec-
tive standard that lets you say that so many cases of traumatic
head injury equals so many cases of asthma, but there isn’t. It’s not
going to be objective. It’s going to be assumption ridden, and so
why not instead look at how—what’s the most efficient way to com-
bat asthma, what’s the most efficient way to combat traumatic
head injuries, and then let you, as our elected officials, make the
decision about what’s most important for our country.

Mr. JANKLOW. Dr. Miller, do you think there’s another way to
look at the substance as opposed to the procedure in a regulatory
budget? Do you agree with Rabbi Swartz?

Dr. MILLER. I really don’t. I really don’t. Let me address Profes-
sor Heinzerling’s initial point that the use of benefit-cost analysis
is unlawful: She is welcome to her opinion, but it goes against all
the evidence. If it is, in fact, unlawful, someone surely would have
sought injunctive relief and no one has. There have been some im-
portant cases, such as whether OMB can prevent an agency from
meeting a congressionally mandated time table. The Supreme
Court held it could not. The Executive orders all start out with ‘‘in
so far as’’ permitted by law. Obviously, if it’s not permitted by law,
you can’t do it. That point, I think just a red herring.

The other question: I don’t want to label Professor Heinzerling’s
or Rabbi Swartz’ testimony as necessarily fitting this mold, but so
much of what you hear is that you ought not look at benefits and
costs at all. It’s like coming up with a Federal budget and not ex-
pecting people to testify and talk about the relative merits of the
various programs.

You in Congress have to make those judgments, and basing those
judgments on information and analysis is surely better than doing
it blindly, and what Dr. Tozzi’s been saying, Dr. Hahn’s been say-
ing, things like you ought to work on the information and make
sure you understand it and do the analysis correctly and make
your judgments—it ought to be an informed decision rather than
an uninformed decision, and for the life of me, I can’t understand
why someone would argue you ought to make uninformed decisions
rather than informed decisions.

Mr. JANKLOW. Thank you.
Mr. OSE. The gentleman from Tennessee for 5 minutes.
Mr. COOPER. Thank you, Mr. Chairman. I must admit, I didn’t

expect to be interested by this panel, but it has intrigued me. You
read the title of it and you——

Ms. HEINZERLING. We’re happy to serve.

VerDate 11-MAY-2000 09:43 Apr 24, 2003 Jkt 000000 PO 00000 Frm 00139 Fmt 6633 Sfmt 6633 D:\DOCS\86439.TXT HGOVREF1 PsN: HGOVREF1



136

Mr. COOPER [continuing]. Think, oh, boy, I’d rather be some-
where else. Let’s assume for a moment that this regulatory budget-
ing approach is valid. If it is at the regulatory level, then why isn’t
it even more important to implement at the congressional voting
level, which none of our colleagues would countenance? All the reg-
ulation is, is an administrative principle that’s within the scope of
the statute, but I think we, as Members, realize that we deal with
life and death issues, war and peace issues, love and affection
issues that are impossible to quantify, and I have the greatest re-
spect for economists and accountants, and I would love to apply
their principles to what we do, but, if you take a book like Against
the Gods by Peter Bernstein, a study of risk in the world, you real-
ize that even a prominent Wall Street analyst has concluded that
much of our knowledge is so new that even Wall Street types are
unfamiliar with the quantification techniques.

I’d like to point out one paragraph in Ms. Heinzerling’s testi-
mony, which I think the average American should focus on if
they’re looking at this issue. It reads as follows: ‘‘it’s hard to over-
state the effect of discounting on benefits that will accrue to future
generations. In the year 2100, the Census Bureau predicts the pop-
ulation of the United States will be approximately 571 million peo-
ple. At OMB’s 7 percent discount rate, saving the entire population
of the United States one century from now becomes equivalent in
cost benefit terms to saving about 658,000 people today. With the
magic of a calculator, over 570 million lives simply disappear.’’ You
know, we have to be careful with numbers. The average American
has trouble understanding an interest rate, much less a discount
rate.

We have to have lots of Federal regulations to help people under-
stand what your mortgage lender is doing to you or other lenders.
So it’s important that we focus on these things, and I would like
to ask Dr. Miller and Dr. Tozzi if this is such a great idea, let’s
not even think of applying it at the congressional level, how about
the tax expenditure budget level? Last week we were asked to vote
on a tax break for foreign bettors on U.S. horse races. Another tax
break was on folks who manufacture bow and arrow sets, presum-
ably for children. I don’t think it’s in the Pentagon budget. Another
tax break was for those who mix diesel fuel with water, which I
always thought was illegal, but those are three of the things that
we were asked to allow special tax leniency for. Would you suggest
applying cost-benefit analyses to each of those provisions?

Dr. TOZZI. Sir, it’s the—first of all, the idea of a discount rate
and where it fits in a regulatory budget is probably a tier 11 issue.
The idea of putting a regulatory budget together, just laying out all
the regs and their costs in some orderly way, that is such a job and
what we’re getting down to the discounts rate is how you estimate
the cost. OK? And, that is a big issue to the economics profession,
I agree, but in terms of a regulatory budget, look at the budget you
people look at, several trillion dollars.

Has it ever come up to you what the discount rate behind those
programs were? Never. And, we’re very capable of spending money
without that number. So I think there’s a lot of technical issues on
it, but I don’t think we should confuse resolving what the discount
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rate is and how you can use that opposed to the imposition of a
regulatory budget. I think it’s way down the line.

Dr. MILLER. Congressman Cooper, I do not know of any respon-
sible academic who argues that you shouldn’t apply discount rate
in comparing benefits and costs. That is just totally beyond the
pale, as far as academic research goes. On your question of defend-
ing these, I would apply benefit-cost analysis to the three issues
you raised based—and on your description they would all fail fast.

Dr. TOZZI. It depends—maybe yes, maybe no. It depends if I got
one.

Mr. COOPER. An honest man. I don’t think the question is wheth-
er it’s not appropriate, in theory, to apply discount rates, but no
one really knows what a discount rate really is. I used to be an in-
vestment banker. They’re all over the lot. You can manufacture re-
ports to prove almost anything you want. Ms. Heinzerling has
worked for perhaps one of the foremost jurists in this country, as
far as economics, Richard Posner. You know, I’m not sure about
Justice Brennan’s qualifications in that regard. But I think, per-
haps, Dr. Miller you should allow more latitude. I think some of
these people are responsible. I don’t think you meant to apply that
they’re all irresponsible. And, this is something that we should
have a valid and lively debate on.

I appreciate you gentlemen raising the issue, but I’ve never
heard a Republican yet say that we should do this for a tax ex-
penditure budget. In fact, the Reagan view is tax expenditures
don’t exist. It’s all the people’s money.

Dr. MILLER. Could I volunteer to be the first?
Mr. COOPER. I will look forward to your column on that subject.
Dr. MILLER. I might write one. But back to the point, you might

disagree over what the discount rate might be, and it might be dif-
ferent for different starting points, as Dr. Hahn will probably
elaborate. If I misunderstood, I apologize to Professor Heinzerling,
but if I understood the import of what you read from her testi-
mony, she would reject the notion of a discount rate—not a ques-
tion of whether it should be 7 percent or 4 percent or 3 percent or
6 percent, but reject the notion. To me it’s just flat out nonsensical.

Mr. OSE. The gentleman’s time has expired. We’ll come around
again. Drs. Miller, Hahn and Tozzi, we had a discussion in the first
panel about the inclusion of the regulatory accounting statement
and its associated report on impacts with the President’s budget at
submittal time, and Dr. Miller has already offered in his comment
that can be delivered concurrent with the President’s budget.

Dr. Hahn and Dr. Tozzi, do you think delivering those pieces of
information concurrent with the budget would increase the overall
utility of the information to Congress, or would it make any dif-
ference?

Dr. TOZZI. Well, before I got on the regulatory budget, I was in
the budget business at OMB for a long time, and I think the budg-
et side of OMB is going to oppose that very, very heavily and I will
tell you why. First of all, if you compare the accuracy in their mind
of the data in the Federal budget that’s up for appropriation, with
what will come out of this system, in this current system, and put
the OMB stamp of approval on it, I think there’s going to be a big
debate on that.
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So, I think there’s going to be a reluctance within the institution
to do that. Second, I think there’s going to be an overall resistance
because of the nature of who uses the budget, and it goes up
through the budget shops of all the agencies, and you’re going to
have a lot of procedural work to be done to match two information
flows, all the regulatory people into that budget process. So I can’t
argue. I agree with Dr. Miller that in the long run, that if we had
a regulatory budget and the numbers were of sufficient accuracy,
I agree they could be mixed. I think in the short run, I’d rather
have the limited resources again turning this into a regulatory
budget and marry them at a later stage in time with the Federal
budget when the data is of comparable accuracy.

Mr. OSE. Let me come back to that question. Dr. Hahn, do you
share that opinion?

Dr. HAHN. Yes, I basically share that opinion.
Mr. OSE. Going back to your point about the unified agenda

there being the more interesting document, how much time—if
we’re not going to pare this regulatory accounting statement with
the President’s budget, how much time do you think should elapse
between the submittal of the President’s budget and the issuance
of these——

Dr. TOZZI. Well, that’s a good question.
Fortunately this comes out every 6 months and so it has a lot

more real time information in it than the President’s budget. It’s
supposed to be due out in October or April, and they’ve been pretty
good recently. They’ve been missing it by a month. So what you’ll
see, Mr. Chairman, if they meet these dates, you’ll have a picture
of the regulatory state 2 or 3 months before the budget comes out
and 2 or 3 months after the budget comes out.

Now, if at some point in time you wanted to marry these, I think
that could be done, but I don’t think that would be the main prob-
lem right now. The main problem is taking the steps procedurally
to turn this into a regulatory budget. I don’t think that 3 months
one way or the other, before or after that system is a big handicap.

Mr. OSE. Chronologically, the President drops his budget in——
Dr. TOZZI. January/February.
Mr. OSE. Yes, early February. At least the House calendar moves

to adopt the budget by April 15. Now, how do we reconcile that
timeframe? Because it would seem to me that the Budget Commit-
tee would need the regulatory accounting statement in order to de-
cide how they want to allocate resources.

Dr. TOZZI. Correct, and what I’m suggesting is they’re going to
have two documents because between October of 1 year and April
the following year, the changes in total macro costs could be sub-
stantial, I doubt it. And, second, if they would have enough time
to work on the October edition well before that markup, because
if we come out in April with this, it’s too late for them to do it, but
I don’t think—the numbers have to bear themselves out. I just
don’t think with a document this size, unless there’s some really
unusual rule which comes out, October numbers would not be that
bad to work on each year because you’d work with the October
budget for the early markups. By the time you had final markup,
you’d have the April edition.
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Mr. OSE. My time has expired. I’m going to come back to this
question.

Governor Janklow.
Mr. JANKLOW. Rabbi Swartz, last year Susan Dudley, when she

gave testimony before this committee, said, ‘‘Studies reveal that a
reallocation of current spending from lower risk to higher risk
problems could greatly increase the lifesaving benefits of regula-
tions designed to reduce health and safety risks and achieve other
goals.’’

If this is correct, if what she says is correct, isn’t regulatory ac-
counting really essential to better protect public health and safety?

Rabbi SWARTZ. The thing that I think is really important to re-
member, and I think it was Dr. Tozzi who mentioned this, is that
this is a tool, and it’s going to have some use but it’s not going to
do your job for you, and for example, in terms of comparing risks,
one piece of information that’s very helpful when you’re making de-
cisions about risk is what’s the most frequent risk, but risk for
what? Is it risk for being a fashion catastrophe or a terrorist catas-
trophe? So, you want to see the size of the effect, and you also want
to see is it a reversible effect or not? Is it something you can fix
easily or something that’s basically irreversible?

Mr. JANKLOW. But, if we don’t know the costs or the benefits of
a regulation, then how do we really know if—we say we’re trying
to do, we’re doing it in people——

Rabbi SWARTZ. I’m sorry. I’m not arguing against measuring
costs and benefits. What I’m arguing about is a way that does, that
says that the only thing you measure are dollar values.

Mr. JANKLOW. Could you make available to us or your organiza-
tion—and frankly, I don’t know if they’re the same sir, because I
don’t know you folks that well. Could you make available to the
committee what methodology you don’t like that’s being followed or
recommended, and what methodology you suggest should be used
for a regulatory accounting approach?

Rabbi SWARTZ. Sure, and along that line I would—I’m a little in-
timidated correcting Dr. Miller’s notion of the economic field, but
I know at least six economists who are well published, well re-
garded in the field who have written about the inappropriateness
of discount rates under certain circumstances. I’m not, and I don’t
think that Professor Heinzerling is saying you never use discount
rates, but discounting health benefits has some fundamental theo-
retical problems. And, you can read those in Richard Howarth at
Dartmouth, or Edward Barbier at the University of Wyoming, or
Jane Hall at Fullerton and——

Mr. JANKLOW. But I’m also suggesting, sir, if you’d make avail-
able to us what is it that you suggest should be the measuring cri-
teria.

Rabbi SWARTZ. Sure. I would be glad to.
[The information referred to follows:]
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Mr. JANKLOW. Could you do the same thing too, Dr. Heinzerling,
also?

Ms. HEINZERLING. Absolutely. Absolutely. I think you’ll find that
it’s reflected in many of our current laws, the approach that I’ll
provide for you. But absolutely I’d like to do that.

[The information referred to follows:]
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Mr. JANKLOW. Do you think the current law that we have is the
best we can do?

Ms. HEINZERLING. No. I would never say that but I don’t think
that cost-benefit analysis is going to improve the ways in which I
think the current system fails. For one thing, the current system
fails to regulate many risks as stringently as I think should be re-
quired. Second, cost-benefit analysis adds to the informational bur-
dens already borne by the agencies. It’s expensive. It’s time con-
suming. It’s contentious, it leads to litigation. At the end of the
day, nobody’s satisfied with it, and so, yes, I think that there are
places where we could improve things.

I think economists have really helped us out in many ways by
pointing out ways in which social goals can be achieved more
cheaply. I think that all of that is all to the good. I don’t think that
the system will be improved by reducing everything to dollars and
then discounting them over a period of time.

Mr. JANKLOW. Thank you. Dr. Hahn you’re smiling. Why?
Dr. HAHN. Yes. Professor Stigler, may he rest in peace—he was

a Nobel Laureate in economics said, ‘‘It takes a theory to beat a
theory.’’ I think one of the problems with all these criticisms, you
put your finger on it, is they don’t really have a theory that beats
the implementation of cost-benefit analysis in a broad sense. It just
defies common sense to say you shouldn’t think about what the
costs and benefits are before you make a decision either individ-
ually or socially.

Mr. JANKLOW. Thank you.
Dr. MILLER. Could I just add one point sir? You might ask the

question, can benefit-cost analysis be misapplied? The answer is, of
course. It’s done all the time, and that is one reason some very
good people criticize benefit-cost analysis. I’m not trying to defend
all benefit-cost analysis. I have criticized my share. I have sent
some back when I was OIRA head. The question, though, is wheth-
er it is a useful tool; and the answer is, yes, it is a very useful tool.
Broadly defined, benefit-cost analysis, as Dr. Hahn was suggesting,
is what you think when you make your decision—should I go this
way or that way? And, even if you don’t tote up and monetize bene-
fits and costs, you’re revealing that you think this way is better
than that way when you take the former path.

Mr. OSE. The gentleman’s time is expired.
The gentleman from Tennessee for 5 minutes and 45 seconds.
Mr. COOPER. I thank the Chair. There are many failings of gov-

ernment. We all realize that our budgeting process does not rely on
accrual accounting. We don’t have a capital budget. Lots of things
that Congress has decided we do not need to have because we’re
not like a corporation. We’re different. When Dr. Hahn said it takes
a theory to beat a theory, I thought our theory was the Constitu-
tion of the United States and the Bill of Rights, things like that;
essentially human documents that do not tell, for example—every
jury has to rely on cost-benefit analysis before they issue a verdict.
I can’t help but wonder if some liberals might not—should be for
this regulatory budgeting concept, because my guess is the foreign
aid budget of the United States would have to be multiplied 100
or 200-fold, since the fee to keep alive in a foreign country might
take as little as $1 a day; and, yet, we in our country, our infinite
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wisdom, choose not to do that. Then the question of whether their
lives are worth less than our lives over here.

To me, I love accounting and economics. I think it’s great. I think
we should apply these tools when and if appropriate, but I’m deep-
ly worried that we might be creating a little bit of a monster here
that—not to preclude any of this analysis, but to wholesale stop
regulations as Dr. Graham seems to have. It seems to me that
maybe we’re allowing the tools to control the master here, espe-
cially when so few people in the general public are equipped at all
to deal with these tools.

You know, there are some great economists who proved that
there’s no such thing as a hot streak in basketball. Each shot is
independent. But tell that to a sports fan, you know. They would
no more believe you than they would have believed pre-Galileo that
the Earth was round.

You know, we have to work with what we’ve got here, which are
human beings. And, to me, we need to gradually introduce these
tools when and if appropriate, and then see if we can improve the
wisdom of our decisions as we go along. Is that—Dr. Hahn.

Dr. HAHN. If I understand you Congressman Cooper, I agree with
you, only you said it more eloquently than I would have. I’m not
suggesting that the results of a cost-benefit analysis that a good
economist does should be decisive in the sense that it should imme-
diately be implemented.

What I am suggesting is that toting up the benefits and costs,
both those that can be quantified and those that can’t in some sys-
tematic fashion, can usefully inform decisionmaking when we’re
making multibillion-dollar decisions, as we do in regulatory agen-
cies every day, not that they would necessarily be decisive.

Mr. COOPER. We’re having a huge fight here now in dynamic
scoring. We can’t decide when or if to apply that, and that is rel-
atively simple in comparison to these decisions. But, that’s the cur-
rent state of play in Congress right now is—I don’t think we’ve
picked a new head of the Joint Tax committee, have we? We do
have Dr. Hosaka and the CBO, and I’m sure he delivered a crush-
ing blow to dynamic scoring—this was last week—when he was ex-
pected to deliver a much more favorable scoring of the President’s
budget than in fact he turned in.

But, to me it’s exciting to contemplate these new tools, but,
they’re so primitive, as I think Dr. Bernstein pointed out in his
book. I had no idea as a relatively young economist that so many
of these things were so recently invented. The human mind has a
long way to go before we fully understand a lot of these things, but,
I thank the Chair and yield back the balance of my time.

Mr. OSE. The gentleman yields back.
Dr. Miller, Hahn and Tozzi, the President’s budget comes out

with a 7-year analysis in terms of the impact of its proposals. It’s
got the past year, the current year, the budget year and the 4 fol-
lowing outyears.

Now, the question I have is whether or not it would be helpful
to Congress so that the on-budget and off-budget costs of that
budget—the President’s budget—could be evaluated in a simulta-
neous or concurrent fashion. Do you think that would be positive
or negative? Dr. Miller.
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Dr. MILLER. I think it would be positive, but I have said many,
many times I think Congress can get carried away with looking at
the outyears. The aggregate figures for spending and for revenues,
are not very reliable.

Mr. OSE. So we have to recognize that those are projections, of
course.

Dr. MILLER. Yes. And the same thing with regulation; though
your question triggers the question of whether they’re more reliable
than the fiscal figures. If you’re looking at the deficit figures, they
probably have the variance that is much higher than the variance
on major regulations.

Mr. OSE. So, at least for the past year, the current year, the
budget year, it might be useful.

Dr. MILLER. Yes.
Mr. OSE. But, as you move out, your variation—I mean, your——
Dr. MILLER. Confidence interval.
Mr. OSE [continuing]. Confidence interval gets higher and higher

and higher.
Dr. Hahn.
Dr. HAHN. I agree with what Dr. Miller said. I think it is a good

idea, given my own belief and what the research of others suggests,
that regulation has a reasonably big impact on the economy; that
you, as our decisionmakers, are given the kind of information you
need to see that. So, I would be for informing you in that way.

Mr. OSE. Dr. Tozzi.
Dr. TOZZI. Sir, I don’t think that data are available. When we put

the budget for President Carter together, the regulatory budget,
what we did was an incremental regulatory budget. We took the
cost of all pending regulations over—that were coming out, and the
problem is the data base has a total cost of the regs, but we had
no idea if you were going to put $1 billion for a clean air reg, what
the expenditures by thousands of companies were going to be over
the ensuing years.

So, I don’t think that data are available, and I think the initial
effort on a regulatory budget would be looking at the incremental
total costs imposed by that regulatory menu and then developing
some algorithm of how you set a total on it. I think trying to spread
those macrocosts on a year-by-year basis are going to be very dif-
ficult. I haven’t seen any data base even close to that that will
allow us to do it.

Mr. OSE. So, to use Mr. Cooper’s word, it’s pretty dynamic, isn’t
it?

Dr. TOZZI. Dynamic, I think is sort of a yuppie term for budget-
ing. I’m not sure what it is.

Mr. OSE. This issue of a pilot test for regulatory budgeting, Dr.
Miller, I’d be curious as to your feedback as to whether or not it’s
useful. I don’t know which agency or program you might pick, but
in terms of setting up a pilot program for regulatory budget ap-
proach, do you think it would be useful; which agency do you think
you probably want to use as the template; and what would you ex-
pect to achieve?

Dr. MILLER. That is a good question. I mean, I would address one
of the larger regulatory agencies, one that has reasonably good
data on benefits and cost, one whose regs tend to be reasonably ho-
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mogeneous and comparable, and then maybe even a component of
that. Say, for EPA—might do just the air part.

The authorizing committee could insist the agencies do that in
cooperation with OMB and talk about the total costs imposed upon
the private sector. They could force the agencies to address how
they might establish priorities and yield more cost-effective results.
That is, everything else equal, for the cost it imposes upon the pri-
vate sector, how to get greater benefits—or alternatively, for the
same benefits how to lower costs; the same kind of things you de-
mand of agencies when you talk about appropriating money for
programs. You ask them to give you information about how to ac-
complish the goals most efficiently.

In response to Mr. Cooper—I’m sorry he’s left. What we’re pro-
posing here and discussed before is that Members of Congress
make those determinations. I just think that you ought to be more
informed rather than less informed, and doing a regulatory budget
would be a way of your getting a handle on what the agency does
and force them to be more cost-effective and get them thinking the
right way about this—responding to the public which pays their
salaries.

Mr. OSE. Five minutes is awfully short.
Governor, we’re going to go to 10-minute rounds, and you’re

going to be first.
Mr. JANKLOW. I’m going to be very brief, Mr. Chairman. Dr.

Tozzi, back when President Carter was a candidate for President,
coming off his tenure as a Chief Executive of Georgia, he was a
strong proponent and advocate of what they called in those days
zero-based budgeting. Did you ever attempt to do that during his
administration, and was there any success at all, or what was
your—the analysis, if it was tried? And, I don’t know if it was.

Dr. TOZZI. Yes, sir. At that point in time, I was Chief of the Envi-
ronment Branch in OMB and I had jurisdiction over EPA’s pro-
grams and a couple of other environmental programs. And, Presi-
dent Carter’s zero-based budgeting looked at—there was no base to
any program, and we would rank-order all of the programs.

And, I will say that was the third or fourth such big system I
helped put in. President Johnson put in PPBS, Planning Program-
ming Budgeting System. President Carter put in zero-based budg-
eting. The Nixon administration put in management by objective.
And you name it and I was there. OK? That is the reason I——

Mr. JANKLOW. Have you recorded all of this for the National Ar-
chives?

Dr. TOZZI. Not on the record, sir.
The question is that’s why my reluctance to put any big govern-

mentwide system on cost accounting in. I think the process of set-
ting a regulatory budget where you put—just simply put all the
regs in an agency in one place, people look at them and debate the
merits of those. They look at individual things on the entrees and
say, hey, are you going to look at this alternative? What cost infor-
mation? And, you come up with an identified menu of what you’re
going to do, the way to go to get all the details of how you do the
discount rates and setting up the regulatory budget look—they
want a base. They want to know all the costs of existing programs.
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I think that is a humongous exercise that maybe goes the way of
some of these other exercises.

If you look at a regulatory budget, incremental costs that are
going to be put on that or quantified, I think you can do something;
but, I’m reluctant to say you’re going to have right now a regu-
latory system that looks at all the costs of all the regs of every Fed-
eral Government agency and totals them up. I think that’s a big
job and may go the way of those other 15 things I worked on.

Mr. JANKLOW. Dr. Hahn, you’re shaking your head no and com-
menting to Dr. Miller. Go ahead.

Dr. HAHN. No. I think most people are talking about doing a reg-
ulatory budget. This is just in response to Dr. Tozzi. You’re talking
about at least trying it out with respect to a pilot program, in re-
sponse to your question; and also incrementally, the new regula-
tions, what impact will they have over time and how do we
prioritize them.

Mr. JANKLOW. Rabbi Swartz, given Dr. Tozzi’s explanation of
what he thinks we ought to do, do you disagree with that, and, if
so, why?

Rabbi SWARTZ. I don’t. As Dr. Hahn said to an earlier question,
the key would be to get more information from this than it adds
burden to the various agencies. They do have limited staffs and
limited resources. So I would want to make sure that the informa-
tion you get out of it is worth as much to you as the time that they
can’t be doing the other parts of their job. And, I can’t make that
judgment. I don’t have the expertise to do that. But, that’s what
I would look at.

Mr. JANKLOW. That’s all I have, Mr. Chairman. Thank you.
Mr. OSE. I think one of the curious things that I hear is that on

a day-to-day-to-day basis, all of us who sit on this side of the micro-
phone struggle with how to allocate resources. I mean, Rabbi
Swartz, you just said something that I thought was particularly in-
sightful, and that was that we’re not sitting out at the agencies
making the day-to-day decisions to—is this consultant or is this
person going to dedicate their time to evaluate the cost and the
benefits of this program, or are they going to go implement the sys-
tem? It’s not our role.

Our role is to decide, all right, we’re going to put X number of
resources here, Y number there, and Z number there.

Now, what I’m trying to get to is some year-after-year-after-year
means of tracking what Congress authorizes, allocates, and appro-
priates against the benefit that we get as a country from those au-
thorizations, allocations, and appropriations, and then somehow or
another reconcile that with the unauthorized or unappropriated
burden that we put on the American—on the United States as a
whole.

I think we have, frankly, some difficulty in deciding what the pri-
orities should be. I mean, that’s why we have at least two different
parties. But, I don’t think anybody struggles terribly hard with the
need to at least prioritize.

Now, I want to just go through here and understand the degree
to which this tool can be used, this regulatory accounting tool can
be used. I mean, I hear from Dr. Miller that it is a tool and only
a tool. I hear, perhaps, Rabbi Swartz suggesting that the tool has
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severe limitations. Would you care—I mean, Doctor, would you care
to—we’re going to go right down the dias here, the table. I want
to give you an opportunity here, before we close, to evaluate the va-
lidity of the information that we might get out of a regulatory ac-
counting proposal.

Dr. MILLER. Oh, I think it could be very useful, and if you push
the agencies to give it a high priority, it would be reasonably accu-
rate and to the point and will help the quality of your decision-
making a lot. Even if you disagree over priorities, you and your col-
leagues, you’re more likely to come up with something that makes
sense than if you are in the dark about a lot of these things. So,
the more information you have, the better. The better the analysis,
the better your decisions.

And, the point that I have made and you’ve made before is com-
pared to all of this intense scrutiny and work that is done on the
appropriations process, which accounts in the discretionary side for
less than the total resources commanded by regulation, the amount
of focus on regulation is de minimis.

Mr. OSE. Dr. Hahn.
Dr. HAHN. I think the regulatory accounting proposal has a lot

of merit. I think we have to take stock of where we are now. My
research and that of others suggests that the regulatory analyses
that the agencies are doing, while quite variable in quality, are fre-
quently poor and not summarized very well. And, it’s not put into
the kinds of statements that would be useful for you, as you were
suggesting. So, I think moves in that direction would be very con-
structive.

Mr. OSE. Dr. Tozzi.
Dr. TOZZI. Mr. Chairman, what I am recommending is not that

you propose a regulatory accounting system, I’m recommending
that you start a regulatory budgeting system, which would mean
that you would take this document before me, and as Dr. Miller
said, look at one component of an agency. Here’s EPA, which obvi-
ously—because I think they do a pretty good job. There’s 100 regu-
lations under development in this document; and the regulatory
budget to me, the first start would be a debate on two things:
Which of those resources—which of those should go forward, which
ones should you put money on to work on; and second, within a
reg, what alternatives should be looked at? What is its timeframe?

And, there should be a debate on that, and the Congress would
act on this menu. I do not need at this point in time a massive reg-
ulatory accounting system to do that. You could implement it out
of this book. It’s a regulatory budget. Doesn’t have numbers in it,
but it’s the same as a Federal budget. You could look at that and
debate the programs, make a decision of what goes in this docu-
ment, and an informed congressional debate on each of these pro-
grams. And, I don’t need the regulatory accounting system to do
that right now.

Mr. OSE. Professor Heinzerling.
Ms. HEINZERLING. I think part of the premise of your question

is that we would have more information if we had a regulatory ac-
counting requirement. And, I would just point out that we have a
huge amount of information about regulations already. We’re swim-
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ming in information. The agencies are practically paralyzed by ana-
lytical requirements.

And, so the first thing I would ask is, what good would this regu-
latory requirement do in comparison to the system that we already
have? I would agree—I don’t agree with everything Dr. Graham
says, but, today, I agree very much with something he said, which
is that, if we had such a system, we have to remember to look at
benefits as well, and not just at costs. And, so the hesitation I
would have, in addition to the one I just stated, is that we would
want to be able to look at the benefits that are gained by these pro-
grams and not just the costs.

And, the other observation I would make is that I think it seems
to me that all of the witnesses here have agreed, even if they like
regulatory accounting or regulatory budgeting, which are different
things, if they like either one or both of those things, they don’t
think we should start by imposing this requirement on all of the
agencies at once. And, I just point out again the mystery here,
which is that Dr. Miller suggests we start with EPA as an example,
and yet here again the puzzle that I opened with remains; which
is, if EPA has some of the biggest regulatory bargains around, why
are we starting with this agency and starting with something that
might hobble it even further?

The last point I’d simply make is that I’m not aware of—and I’d
be happy to see cites. I’m not aware of analysis that does a cost-
benefit analysis on cost-benefit analysis. I think it would be very
interesting to see that.

Mr. OSE. Rabbi Swartz—that was well put.
Rabbi SWARTZ. I want to second Professor Heinzerling’s point

about the sea of information; and certainly in an ideal world, the
more information the better. But, you don’t live in an ideal world.
You live in the real world. And, you have limited staff and limited
ability to take stuff in, too. So, you’re going to need summaries, and
it makes those summaries more palatable if they’re all in the same
format. And, that requires things to be translated from one kind
of information to another. And, if there is one thing that I know
that I’m more expert in than anybody else on this panel, it’s how
controversial translating is. You can gain or lose a lot of informa-
tion in the translation, depending on how good the original infor-
mation is and how good the translator is.

So there are going to be costs to try to get everything—every
piece of information the same way.

Is it good to have a summary of it? It is great to have a summary
that at least puts things in the columns—here are all the costs and
here are all the benefits—whether they are tabulated or not. I
think that would be very useful. But the extra tweaking you have
to do to be able to get a single number on each side may cost you
more than it gains you.

Mr. OSE. Governor, you have anything you want to add?
Mr. JANKLOW. No, I don’t. Thank you very much to all of you,

and I think your comments at the end are really appropriate. We
just have to figure out how to move forward in a sensible way, be-
cause I don’t think anybody questions the fact there has to be a
cost-benefit understanding of what it is that we do when we’re tak-
ing money from taxpayers and spending their money.
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Mr. OSE. I thank the gentleman from South Dakota. I want to
express my appreciation to the panel that joined us for our second
session today.

We’re going to leave the record open for 10 days in case there are
Members who wish to submit written questions, and we would ap-
preciate your timely responses to that. I am grateful for your tak-
ing the time today, and I’m sure we’ll have at least another meet-
ing or two on regulatory accounting in the future. Have a great
day. We’re adjourned.

[Whereupon, at 4:22 p.m., the subcommittee was adjourned.]
[Additional information submitted for the hearing record follows:]
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