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FEDERAL COCAINE SENTENCING POLICY

WEDNESDAY, MAY 22, 2002

UNITED STATES SENATE,
SUBCOMMITTEE ON CRIME AND DRUGS,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:35 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Joseph Biden dJr.,
chairman of the subcommittee, presiding.

Present: Senators Biden, Leahy, Hatch, and Sessions.

OPENING STATEMENT OF HON. JOSEPH R. BIDEN, JR.,
A U.S. SENATOR FROM THE STATE OF DELAWARE

Chairman BIDEN. The hearing will come to order, please.

This hearing, in one sense, has been a long time coming, and I
am happy to be able to sit here and share this in the presence of
my two distinguished colleagues, the ranking member, and former
chairman and the chairman of the full committee, Senator Leahy.

I have a relatively brief opening statement, and then I will yield
to Senator Hatch.

Quite frankly, with the permission of my colleagues, I would like
them to yield to Senator Leahy and to Senator Sessions, both of
whom have played major roles in dealing with this extremely con-
troversial subject.

This morning, the subcommittee will be examining an issue that
has been the subject of controversy in recent years, namely the dif-
ference in how Federal law treats drug offenses involving powder
cocaine and crack cocaine.

Under the current law, as our witnesses clearly know—this is
not meant to be instructive for the witnesses in any sense—of-
fenses involving 5 grams of crack cocaine, the same weight as these
two sugar cubes in this vial, are treated the same way as up to 500
grams of powder cocaine, the amount that I have of sugar—and
this is sugar in this bag.

[Laughter.]

Both are subject to the same 5-year mandatory minimum pen-
alty.

Now, many have argued that this 100 to 1 disparity is unneces-
sary and unjust. As a matter of fact, when President Bush was
asked about the longer sentences for crack cocaine, he said, “The
disparity ought to be addressed by making sure that powder co-
caine and crack cocaine penalties are the same. I don’t believe we
ought to be discriminatory.”

o))
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I agree that the current disparity in sentencing cannot be justi-
fied, although I must take responsibility for this disparity existing.
We all, in this business, tend to tell you the good things we do and
claim those good things and want you to remember them. But occa-
sionally, we make mistakes. I'm the guy that wrote the law—Ilit-
erally. I'm the guy who drafted the legislation that resulted in this
disparity. But I will get into that in a moment.

Today, Judge Murphy—and it is an honor to have you here,
Judge—chair of the U.S. Sentencing Commission is with us. She
will present the commission’s unanimous recommendation that the
disparity I referred to should be reduced by changing the amount
of crack needed to trigger the Federal minimum mandatory pen-
alties. I know that the commission, a bipartisan panel, comprised
in large part of Federal judges who preside over cocaine cases,
spent a great deal of time studying this issue. They heard from a
wide range of experts before coming to their unanimous conclusion
that the crack-powder sentencing disparity should be decreased to
at least 20 to 1 from 100 to 1.

Let me share with you a few facts that led to their conclusion.

First, the average sentence for crack offenses was 44 months
longer than the average powder cocaine offense. Second, two-thirds
o}fl ag Federal crack convictions are of low-level street dealers—two-
thirds.

Third, more than a quarter of all Federal crack offenses involve
small quantities of cocaine, less than 25 grams.

In the Senate, there are those on both sides of the aisle who feel
the current crack sentence disparity is unjust. Senator Sessions
and Senator Hatch, both of whom have led in this area, have intro-
duced legislation to reduce that disparity. I want to congratulate
them on their hard work and dedication to this issue, which I un-
derstand is not the most popular thing we could be dealing with.

Back in 1986, as I said, I was of those people who was alarmed
by the newest drug on the scene, and it was new then, and that
was a smokeable form of crack cocaine that was ravaging our inner
cities. I might add, Pat Moynihan, our former colleague, was the
first one to call our attention to it and say that although it had
been in the Bahamas, it was coming. We did not pay a whole lot
of attention to it. It came, and it hit like a storm.

I remember the headline, which I think summed it up. It read,
“New York City Being Swamped by Crack: Authorities Say They
Are Almost Powerless to Halt Cocaine.” It was called the Summer
of Crack.

In Congress, there was a feeling of desperation that summer, a
sense that we had to give law enforcement the power needed to
save the neighborhoods being ravaged by this drug.

More than a dozen bills were introduced to increase the penalties
for crack. But because we knew so little about it, the proposals
were all over the map. We held extensive hearings. We had medical
experts come in, telling us it was much more addictive. There was
the phrase: “Once on crack, you never go back.” There was a lot
of testimony saying how particularly dangerous this was.

The proposals ranged from former President Reagan’s proposal
for a 20 to 1 disparity between crack and powder—which is what
we are proposing going back to, or at least what the Sentencing



3

Commission is proposing going back to a 1,000 to 1 disparity pro-
posed by our old friend, now deceased, former Governor and former
Senator Lawton Chiles.

I joined Senators Byrd and Dole in an effort to enact an anti-
drug abuse act in 1986, in which we established the current 100
to 1 disparity. Our intentions were good. But as the nuns who edu-
cated me used to do, after my having misbehaved in school by talk-
ing during class in grade school—they would make you walk to the
board and not only clap the erasers and clean the board, but you
would have to write 500 times on the board some saying. One of
the ones I remember writing, and I committed it to memory out of
necessity, was: “The road to hell is paved with good intentions.”

Well, the fact of the matter was that our intentions were good.
But in the rush to legislation, we may not have gotten it right.

Looking back after 16 years, it is clear that the harsh crack pen-
alties have had a disproportionate impact on African-American
communities. There are not a whole lot of folks convicted for break-
ing into suburban neighborhoods, with people snorting coke and
doing a line at a time. But there are a whole lot of folks out on
the street corners that are, as they should be, by the way, in my
view. As they should be. But 85 percent of those convicted for crack
offenses at the Federal level are African-American.

We have learned that crack and powder cocaine are virtually the
same drug. According the Journal of the American Medical Associa-
tion, “Cocaine, regardless of whether it is crack or cocaine hydro-
chloride, leads to the same physiological and behavioral effects.”

We now know that the dire predictions of a generation of crack
babies whose mothers used crack during pregnancy have not prov-
en true, at least according to medical experts.

Now President Bush, Federal judges, Federal prosecutors, doc-
tors, academics, social scientists, civil rights leaders, civic leaders,
clergy, and others have begun to speak about the disparity between
crack and powder cocaine sentences.

That is why, quite frankly, I was surprised at Deputy Attorney
General Larry Thompson’s testimony before the U.S. Commission
on Civil Rights in March, and I am about to be surprised by Mr.
Howaﬁ‘d’s testimony. I know what it is going to be, and it is a real
switch.

Mr. Thompson said, “After thorough study and internal debate,
we have concluded that the current Federal policy and guidelines
for sentencing crack cocaine are appropriate.” That has surprised
us all, because we all thought we were working on the same page,
but we have found out that you are reading a different book.

I hope that today we can explore the validity of the administra-
tion’s position and its apparent shift from President Bush’s position
last year.

I would also like to state for the record that I have invited Dep-
uty Attorney General Thompson and drug czar John Walters to tes-
tify today. Both declined to appear before the Congress to explain
why the administration suddenly changed its position. A man who
we have great respect for here, John Walters, said he would not
have time to get up to speed on the issue.

The issue of the disparity between crack and powder cocaine
laws is an important one, and I am glad that we are taking the
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time to discuss it. I look forward to the hearing this morning. I
have an open mind as to exactly what it should be; I have withheld
introducing my own legislation.

I now will yield to Senator Hatch, who I think has a pretty sound
piece of legislation that he and the Senator from Alabama have in-
troduced. But I yield to Senator Hatch, and then to the chairman,
and then to Senator Sessions.

STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR FROM
THE STATE OF UTAH

Senator HATCH. Thank you, Mr. Chairman. I appreciate your
leadership in all of these areas, and we have worked together very
closely for many years.

I would like to welcome all of our witnesses here today, and a
number of members of the U.S. Commission on Civil Rights in the
audience that I notice—in particular, my former general counsel,
Mike O’Neill. We are happy to welcome you back, Mike, and all the
rest of you as well.

This is an important hearing on Federal cocaine sentencing pol-
icy. Mr. Chairman, you and I have worked together for over two
decades to fight crime, including drug trafficking. I look forward to
working with you on this issue.

Let me begin by saying that we have good panelists here today,
whose diverse and expert testimony will undoubtedly help us de-
vise rational, coherent, and fair sentencing policies.

I especially want to compliment Judge Murphy for her leadership
on the Sentencing Commission, which has produced thoughtful rec-
ommendations and changes in the Sentencing Guidelines. I look
forward, as always, to hearing her views today.

I also look forward to hearing today from the Honorable Roscoe
Howard, U.S. attorney for the District of Columbia, who offers a
unique, firsthand perspective of the impact our Federal drug sen-
tencing laws have on people in communities every day.

Finding ways to reduce drug crime is not and should not be a
partisan issue. All of us who are involved in this process are trying
to craft the right solution to curb the spread of drug trafficking and
drug abuse. An easy, straightforward blueprint unfortunately has
proven to be elusive in this area.

Over 15 years ago, Congress passed the bipartisan Sentencing
Reform Act. This was a revolutionary bill that categorically
changed the objectives of sentencing policy. We replaced the then-
existing model of haphazard and indeterminate sentencing with a
sentencing policy that focused on certain and objective punishment.
But it is fair to say that some of the bipartisan changes to Federal
sentencing policy the Congress has made over the last 20 years
have been more successful than others.

For over a decade, I have questioned, along with others, the over-
all utility of some severe minimum mandatory sentences. Indeed,
in 1993, I published a Law Review article, suggesting that Con-
gress should consider greater use of alternatives to mandatory min-
imum sentences, including the use of specific and general sen-
tencing directives in pursuing uniform, certain, and effective sen-
tencing. I still believe that today. That is why I agreed to cospon-
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ZOI‘, with Senator Sessions, S.1874, the Drug Sentencing Reform
ct.

S. 1874 reduces the sentencing disparity between the mandatory
minimum sentences imposed for offenses involving crack and pow-
der cocaine. Over the past decade, public officials, interest groups,
and criminal justice practitioners have questioned the fairness and
practicality of Federal sentencing policy for cocaine offensives, spe-
cifically the 100 to 1 ratio between powder and crack cocaine. I
have come to agree that while crack cocaine has a disproportion-
ately greater detrimental effect than powder cocaine on society,
particularly in minority families, children, and communities, the
sentencing differential, which is based solely on drug quantity, does
noic further adequately the objectives of a fair and just sentencing
policy.

The Sessions-Hatch bill reduces the 100 to 1 sentencing disparity
between crack and powder cocaine to a 20 to 1 ratio by raising the
threshold for crack from 50 to 20 grams and lowering the threshold
for powder from 500 to 400 grams.

I want to be clear that this reduction does not give credence to
the argument that crack and powder cocaine are coequal in their
destructive effects. On the contrary, this fivefold reduction in the
crack-powder ratio corrects the unjustifiable disparity while appro-
priately reflecting the greater harm to our citizens and commu-
nities posed by crack cocaine. Moreover, the increase in penalties
for powder cocaine offensives simply reflects the existing reality
that cocaine in whatever form has had very devastating effects on
families and communities.

Our bill also includes specific directives to the Sentencing Com-
mission to create sentencing enhancements for all drug offensives
that involve violence or the use of fire arms and for organizers and
supervisors who use young women and children to distribute drugs.

Finally, our bill contains another specific sentencing directive
that will reduce the sentences of people who play a minimal role
in drug offensives.

Ours, I believe, is a balanced bill that uses various sentencing
methods to craft a more rational and effective sentencing policy. It
does not go easy on drug dealers. Those who are determined to ped-
dle dangerous drugs to our most vulnerable citizens will continue
to pay gravely for those choices. Those who use firearms or violence
while dealing drugs will be punished even more severely. Those
who are less culpable, albeit far from innocent, will receive fair and
just punishment.

The approach Senator Sessions and I take in our bill differs from
that which is being recommended by the administration and the
Sentencing Commission. Reasonable minds can and do differ often
as to the appropriate response to this issue.

I understand that the administration is continuing to study the
disparity issue and its consequential effects, and I commend them
for what they are doing and encourage their continued involvement
in this process. I personally believe that we can all work together
on this issue and possibly reach common ground. I know that the
Senators here today, all of whom I respect—in fact, I respect all
Senators on this committee, and we are going to work closely to-
gether to do this, and I look forward to meeting this challenge.
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Mr. Chairman, I ask that a copy of my complete statement be in-
cluded in the record, along with my December 2001 letter to Judge
Murphy and a copy of my 1993 Law Review article.

Chairman BIDEN. Without objective.

Senator HATCH. Thank you, Mr. Chairman.

[The prepared statement of Senator Hatch appears as a submis-
sion for the record.]

Chairman BIDEN. Thank you very much.

Mr. Chairman.

STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR
FROM THE STATE OF VERMONT

Senator LEAHY. Senator Hatch, Senator Biden and I have all
served both as chairman and as ranking member of this committee.
None of us have the seniority, though, of Senator Biden.

Chairman BIDEN. That is an honor that I just as soon forego.

[Laughter.]

Senator LEAHY. The only member of the Senate who is senior to
me yet still younger than I am.

[Laughter.]

Judge Murphy, it is always a delight to see you, and I appreciate,
I must say at the beginning, the amount of time you have spent
with me in different meetings here. It means a great deal to me.

Mr. Howard, you understand, of course, as U.S. attorney for the
District of Columbia, you really have the best job of anybody in
Washington. You may not know it sometimes, when those calls
come at 3 a.m., but you really do.

Mr. HOwWARD. Thank you, Senator.

Senator HATCH. I see Judge Sessions here. Without leaving any-
body else out, of course, Judge Sessions, from Vermont, an old and
dear friend of mine and an extraordinarily well-respected judge and
before that a trial attorney in Vermont.

Mr. Howard, when we speak of U.S. attorneys on the Sentencing
Commission, you have our former U.S. attorney, Charles Tetzlaff,
who is sitting back here. I know this will embarrass him, but we
have had an awful lot of good U.S. attorneys in Vermont; every-
body in Vermont agrees that he set the mark. He is the best U.S.
attorney Vermont ever had. So I am glad he is there with you now.

I think in this cocaine sentencing, and Senator Biden and Sen-
ator Hatch have touched on this, and certainly Senator Sessions
has said in his speeches, I don’t think any of our criminal laws
have really created more controversy over the past 15 years. The
disparity between sentences for crack and powder cocaine has been
a debate about racial bias in our justice system. It has also made
it difficult for our law enforcement to work in a lot of minority com-
munities.

Even as the crack epidemic of the 1980s has dropped, and the
crime rate has dropped dramatically, we in Congress have been un-
willing to revisit this issue in a serious way until now.

I hope today’s hearing shows a change in the demagogic battles
we fought during the 1990s.

I am grateful Senator Biden is holding this hearing. I know that
Senator Sessions and Senator Hatch have been very active in this,
and I think they have helped get the debate going.
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The report is extremely good. I would note that the commission
has made a unanimous recommendation. Considering the fact that
these commission members go across the political spectrum and
background, this should weigh heavily with us.

It is an important report. It shows that the principles that guid-
ed Congress in 1986 were often uninformed, and Senator Biden has
pointed that out. I voted for some of these very same things that
we are now revisiting. Some were not properly implemented.

All of us, Republican or Democrat, on this committee are opposed
to crime. We are all opposed to crime. But now we have to think
about the best to approach that.

I think Senator Biden pointed out, and I am going on the as-
sumption that these are

Chairman BIDEN. I am assured it is sugar.

[Laughter.]

Senator LEAHY. I am not going to hold them up again, but the
5 grams of crack cocaine, the 500 grams of powder—the commis-
sion reported in 2000 that the average sentence for a crack cocaine
offense was nearly 4 years longer than for a powder cocaine of-
fense. It has swelled our prisons. It has had a disproportionate im-
pact on the African-American. They make up 85 percent defendants
facing crack cocaine penalties.

Now, this disparity would be troubling enough if we believed our
cocaine sentencing policy was working. But I think the penalties
we created have proven poorly suited to the concerns we sought to
address. We wanted to crack down on those who were bringing
crack into our neighborhoods. We were concerned about the effect
of the crack epidemic on our young people in our urban areas. We
said that we will have these tough penalties because we are going
to focus on the traffickers. Well, the Sentencing Commission re-
ports that two-thirds of Federal crack cocaine offenders are street-
level dealers. They are not the serious or major traffickers that we
talked about in the 1986 drug abuse act. So it has not had its in-
tended effect.

Then, there are a lot who talked about the crack babies, that we
had to do something about that. Anybody who has been a parent
or a grandparent who looks at what happened with these children
had to be moved by it. So we thought we would go after crack to
help out on prenatal matters. But now, according to the commis-
sion, we know the negative effects of prenatal crack exposure are
identical to prenatal powder cocaine exposure, and they are less se-
vere than the negative effects of prenatal alcohol exposures, some-
thing that goes across every racial category and, I might say, in my
limited experience in this, across every economic and educational
level.

I think the roadmap in the commission’s recommendation is to-
ward a fair and more proportionate system. The commission would
increase the 5-year mandatory minimum threshold for crack co-
caine offensives from 5 grams to at least 25 grams and the 10-year
threshold from 50 grams to at least 250 grams, leaving powder co-
caine untouched.

They talk about additional sentencing enhancements for those
who are really the criminals, the drug importers, the drug offend-
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ers who use weapons of violence, dealers who sell to children. I
have to agree to that.

Senators Sessions and Hatch have introduced legislation that
takes us part way toward solving this problem. In fact, Senator
Hatch joined me, I think, this last December, when we asked the
commission to look at this.

I think their bill is a good start, but I would change it. Instead
of achieving a 20 to 1 ratio by lowering threshold quantities for
powder cocaine, we need to leave powder cocaine thresholds alone
and increase the threshold for 5-year mandatory minimum sen-
tences for crack cocaine to 25 grams, not 20.

Now, Deputy Attorney General Thompson testified before the
Sentencing Commission that he is not aware of any evidence that
existing powder cocaine penalties are too low. Apparently, their
only rationale for increasing penalties for powder cocaine is to re-
duce the disparity. That is not a good enough reason, and I com-
mend Senators Hatch and Sessions for holding to their convictions.

Especially as, two days before taking office, President Bush said
we should address this problem by making sure the powder cocaine
and crack cocaine sentences are the same. He said he did not be-
lieve we ought to be discriminatory. He spoke of his concerns that
we imprison too many people for too long for drug offensives.

It defies belief that the President’s aim was to equalize penalties
for crack and powder cocaine through a dramatic increase in pow-
der penalties that would further overcrowd our prisons. His own
Justice Department has decided that is the only acceptable way to
equalize crack and powder penalties. The Justice Department is
way off track here. I am glad that neither the Republicans nor the
Democrats on the Sentencing Commission accepted this view.

So let’s work together. I will certainly work with the commission.
I would like to see these recommendations come into law.

Incidentally, you also talked about increasing maximum pen-
alties in three statutes that protect our cultural heritage, and I will
work to introduce legislation along that line.

Thank you, Mr. Chairman. I have to tell you, there is no member
that I have served within 27 years who has spent more time wor-
rying about this subject than you have.

[The prepared statement of Senator Leahy appears as a submis-
sion for the record.]

Chairman BIDEN. Thank you. I wish I had gotten it right the
first time.

Senator Sessions.

STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM
THE STATE OF ALABAMA

Senator SESSIONS. Thank you, Senator Biden. I appreciate your
summary of the circumstances leading to the passage of this legis-
lation. I don’t know, under the circumstances, that you were wrong
at the time. But since the Congress has, in effect, taken over sen-
tencing—and we have—we have mandated sentencing with very
narrow margins for Federal judges—it is appropriate for us to re-
view how it is going and see if we can update it, improve it, refine
it, and make it better. I think that is what we are doing here, as
far as I can see.
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As a prosecutor, when you and Senators Hatch, Thurmond, Ken-
nedy, and Leahy were drafting this legislation, I welcomed it with
great delight. I believed that it would help us fight a war against
drugs that I was committed to as a U.S. attorney. I believe it did.

In fact, from 1982 to 1990, drug use dropped 45 percent among
high school students. There was more progress than most people
ever believed in fighting drugs. It was a combination of creating an
atmosphere of intolerance and unacceptability of drugs, tough pros-
ecutions, aggressive prosecutions, and tough sentences. Those
things ended up reducing addiction in America, reducing the use
of drugs in America, and I believe helped play a role in reducing
crime in America.

I am not coming at this from a point of view of being soft on
crime. I believe a good, tough prosecution makes a difference. I re-
spect the Department of Justice for having the gumption to come
in and defend what they do. They are nervous about us sending a
signal that we are going soft on drugs. They are nervous that any-
thing that reduces some of the tools that prosecutors have to pros-
ecute cases could undermine their effectiveness.

But I was a prosecutor too, 12 years as U.S. attorney, two and
a half years as an assistant. I think we have to look at this objec-
tively. We have to ask ourselves what is the best way to fight
crime, and can we justify, can we defend in public, sentences that
require 100 to 1 ratios for drug sentences? I do not think that we
can defend that rationally. I do not believe the experience that we
have seen would indicate that we should sustain and maintain sen-
tences with that kind of disparity.

I think that is where we are coming from. I will offer my full re-
marks for the record; I want to go on to the panel.

I think that the trigger points that we had 16 years ago may
have made sense at the time. But based on our experience, they do
not make sense today, and they are not rational, such that we can
defend them. If that is so, let’s review it and change it. Let’s listen
to the Sentencing Commission. Senator Hatch’s and my legislation
is more consistent with the previous recommendations of the Sen-
tencing Commission than this one, but it is still pretty close. Not
much difference from what you say.

I would suggest that there is a basis for cracking down stronger
on the “yuppie-drug,” powder. We are going from 500 grams under
our bill to 400 grams of powder, carrying a mandatory 5-year sen-
tence. But that 400 grams is almost 1 pound of powder. A nickel
weighs about 5 grams. So we are talking about still a rational sen-
tencing policy for powder that I believe 1s justified. I think we have
been too light on powder.

I think there i1s a combination of too much aggressiveness on
crack and too little aggressiveness on powder that resulted in this
extraordinary disparity that we are not able to defend.

It did seem to fall particularly on the African-American commu-
nity, where crack was most prevalent. That was not the intent of
it, I know, when you passed it. In fact, the intent was to try to stop
this explosive growth of crack that was destroying whole neighbor-
hoods. But we came in either too late or it just couldn’t be done,
because within just a matter of years, small towns in Alabama had
crack cocaine all over. So it just spread throughout the country,
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and the goal of being able to stop the spread of crack just has not
been achieved.

I would suggest that Senator Hatch’s and my bill is pretty close
to what General McCaffrey proposed, the last drug czar. Attorney
General Reno, I believe, supported that also.

It is a middle-level approach. It calls for a modest increase in
powder and a modest decrease in crack, leaving us with a more bal-
anced, logical, and defensible sentence.

Maybe we will ask Mr. Howard what the prices are today, but
as I recall, a kilogram of powder cocaine would sell for about
$25,000 or more 10 years ago. You are talking about 500 grams,
400 grams; we are talking about over $10,000 cash value on the
street in wholesale bulk form. It would be even more if it were bro-
ken down. So this is not a smalltime offender who has 400 grams
of cocaine.

Mr. Chairman, thank you for having this hearing. I look forward
to the full discussion. That is the great thing about America. We
put it all out on the table. That is your style as a leader, put it
out on the table. Let’s make some good decisions. I look forward to
working with you.

Chairman BIDEN. Thank you. Your entire statement will be
placed in the record.

[The prepared statement of Senator Sessions appears as a sub-
mission for the record.]

I do apologize to the witnesses for us taking the time we have
taken. But as you know, Your Honor, this has been a matter of
great discussion and great disparity. When you have Senator
Leahy and Senator Sessions and Senator Hatch and Senator Biden
agreeing on the parameters here, there has been some movement.
That is important.

For the record, it is not just the African-American community
concerned about disparity. It is leading conservatives in America:
James Q. Wilson, the Ronald Reagan Professor of Public Policy at
Pepperdine University; John DiLulio, who has been here a number
of times, the former Bush administration official, who is referred
to as a “crime control conservative”; the congressional testimony of
the Bureau of Prisons director, Kathy Hawk Sawyer; Supreme
Court Justice William Rehnquist; Supreme Court Justice Anthony
Kennedy, one of the most conservative and brilliant jurists in the
country; Richard Posner, a Reagan-appointed chief judge of the
Chicago-based Seventh Circuit; Barry McCaffrey; Edwin Meese,
former Attorney General; Tim Lynch, who directs the Criminal
Justice Project for the libertarian Cato Institute; and William F.
Buckley.

They have spoken to this issue, and they have spoken to these
sentences. One of the underlying reasons why we feel so strongly
about this is the one thing we do not want to do as leaders is we
do not want to breed contempt for the law. When there is an obvi-
ous and overwhelming disparity, regardless of the intention, no
matter how well-intentioned it was, if that disparity exists, it
breeds in whole communities the notion that the law is deliberately
directed at them, that the law is deliberately directed at discrimi-
nating against them. When we cannot sustain in a rational debate
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with scientific evidence the discrepancy being justified, then, it
seems to me, we have an obligation to do something about that.

I ask unanimous consent that the statements of the men I re-
ferred to be put in the record at this time.

Again, we are going to be all over the board, but we are all on
the same field finally. We are all on the same field. Some are on
the 20-yard line, some are on the 40-yard line, but we are all on
the same field. We will get this right.

But, again, remember, Jerome Frank in his famous work, “Law
and the Modern Mind,” talked about the judicial myth and the
need for there to be a belief that the system was fair. Mussolini’s
quote about the pope, “How many legions does the pope have?” Hit-
ler’s response was that all they have is their moral standing; they
have no armies; they have nothing else.

Respect for the law is incredibly important. If we breed dis-
respect, even unintentionally, because it is viewed as not being fair,
that is very damaging. That is my underlying concern about trying
to get this right.

I will not interrupt any longer.

I am pleased to welcome back to the Judiciary Committee Judge
Diane E. Murphy, Chair of the U.S. Sentencing Commission.

Judge thank you for taking on that responsibility. It is not an
easy job.

Judge Murphy of Minneapolis, Minnesota, has served as a judge
on the U.S. Court of Appeals in the Eighth Circuit since 1994. She
has been a Federal judge on the bench since 1980, when she was
appointed to the U.S. District Court for the District of Minnesota.
From 1992 to 1994, she served as the court’s chief judge. She also
worked with the Federal Sentencing Guidelines since their intro-
duction in 1987, first as a sentencing judge in the trial court and
then as an appellate judge, reviewing the sentences imposed.

Judge Murphy was a State district court judge from 1976 to
1978, and an associate in a law firm from 1974 to 1976. Judge
Murphy has served as a national president of the Federal Judges’
Association, as Chair of the board of the American Adjudication So-
ciety, and as a member of the board of the Federal Judicial Center.
She chairs the Judge Advisory Committee to the American Bar As-
sociation’s Standing Committee on Ethics and Professional Respon-
sibility.

I will not go through the rest of her background, but I do want
to welcome her.

The second witness is Roscoe C. Howard, U.S. attorney for the
District of Columbia. This is his first time testifying before the
Congress, so we are particularly pleased to have you, notwith-
standing the fact that your elders and seniors refused to be here.

That does not mean that you are not welcome. You are welcome.
I am just angry at them. If I were chairman of the full committee,
I would make sure they paid a serious price for not being here, and
I mean that sincerely.

But we are happy to have you here and welcome you.

Mr. Howard received his undergraduate degree from Brown Uni-
versity, and his law degree from the University of Virginia. From
1984 to 1987, he served as assistant state attorney in the District
of Columbia and then moved to assistant U.S. attorney for the
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eastern District of Virginia, where among other responsibilities he
serves as the Richmond division head of the Organized Crime and
Drug Enforcement Task Force.

We welcome them both.

Judge we do have a copy of your report of the Sentencing Com-
mission. I have distributed it to all members. I am aware, for the
record, this is not the first time the Sentencing Commission has
addressed this subject, and we are delighted you are willing to take
it on again. The floor is yours.

Excuse me, Judge, Senator Grassley has a keen interest in the
subject of drug policy. He is required to be on the floor of the Sen-
ate, but he wanted to be here. He asked me to express his apolo-
gies, and I would ask unanimous consent that the statement that
he intended to deliver in person be inserted in the record at this
point.

[The prepared statement of Senator Grassley appears as a sub-
mission for the record.]

STATEMENT OF HON. DIANA E. MURPHY, CHAIR, UNITED
STATES SENTENCING COMMISSION, WASHINGTON, DC

Judge MURPHY. Thank you very much, Chairman and Senator
Sessions and my seatmate, Mr. Howard.

I am happy to be here on behalf of my colleagues on the Sen-
tencing Commission.

As I think you are well aware, this is the first opportunity this
new commission has had to talk with the Senate about cocaine. We
came into office on November 15, 1999. We have been very busy
since then.

I remember testifying, and both of you were there, at the Senate
Caucus on International Narcotics Trafficking last year on our in-
creased penalties on ecstasy. In the time since we have been here,
we have increased penalties on methamphetamine manufacturing;
distribution of amphetamines; on precursor chemicals; on schedule
B depressants, including the date drugs and GHB; also on the pro-
prietors of rave and crack houses. I just mention that because this
is not a soft on crime commission. Quite the contrary.

But we decided this year, for a variety of reasons, to take up this
important topic. It was, in the first instance, many different groups
talking to us about their concerns with this, including judges who
are actually sentencing the human beings that are convicted of
these crimes, and many different community groups. We had the
legislation that Senator Sessions was contemplating and that he
and Senator Hatch then introduced. We had the letter from Sen-
ators Leahy and Hatch, asking us for a report. We were aware of
statements by people in the administration, from the very highest
places to others involved in drug enforcement, that there seemed
to be an interest in taking another look at this.

We have a very open process. When we decide that we are going
to study something, we publish notice of that. We get input, writ-
ten testimony, materials of all kinds. We had a series of public
hearings this year, at which a variety of people testified on cocaine
sentencing, including people who have studied it—academics, med-
ical and scientific people, people from the various communities that
are affected by it and concerned about it, also prosecutors and de-
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fense counsel who were involved in this. We tried to get a lot of
people from the government to come, and we did have, as you re-
ferred to, the deputy attorney general at our hearing in March.

We also had the benefit that our own staff analysis of the data
we collect.

These are the actual cases that have been prosecuted and where
people have been convicted of these drug crimes. I am going to
refer to a few charts that show what the data are about the cocaine
cases.

We believe that in the course of the year, from the variety of
sources that I have indicated, we have discovered that there is new
information available about these offenses. When the Anti Drug
Abuse Act was passed 16 years ago, there may have been some-
what limited information available at that time, because of the
newness of the crack situation. But we believe that there is signifi-
cant information that merits Congress taking another hard look at
this, and we welcome the fact that you all here are doing that.

We spent most of the year working toward our substantive posi-
tion on this. We talked back and forth. The fact that we came out
with a unanimous result is not because we just go along like lem-
mings. It is the opposite. It was a lot of hard work.

Chairman BIDEN. I can testify to that, Your Honor.

[Laughter.]

Judge MURPHY. As we got closer to the end of the year, all of a
sudden, we were aware that we had a major procedural decision to
make. This was whether to promulgate an amendment that would
have effected the change in the guidelines controlling sentencing.
The Commission would have had the power to promulgate an
amendment to send to Congress. Congress, of course, would have
had the power to do whatever it wanted, if it didn’t like it. Or
should we make a recommendation to Congress? That was a hard
decision, particularly for some of our members who felt we only
have these responsibilities for a limited time, and we believe that
here are adjustments that could be made, and who knows when
Congress might act on it.

But we, on the other hand, came to understand that there would
be real problems in passing an amendment, because the guidelines,
by the Commission itself, were tied to the mandatory minimum
structure. If we would have changed the guidelines by themselves,
it would have created a greater disparity between those people who
were sentenced because of the trigger of the mandatory minimums
and those who were sentenced under the guidelines.

We also talked with all of you, with your staffs, and other mem-
bers who are not here today. We perceived that there was a con-
cern. Obviously, this is something that Congress has to do. The
Commission cannot do it by itself. That may be one of the reasons
that the prior Commission, back in 1995, did not take the most ef-
fective procedure in that it took the approach of a separate amend-
ment.

Any rate, we decided to come with a recommendation, and we
are here now.

You have received my written testimony, as well as the report.
I do have charts here.
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The first one is just a visual description of what you have al-
ready referred to, which are the demographics of the offender popu-
lation. Over 90 percent are minorities for crack. Of that, it is over
84 percent of the offenders who are black.

On the powder offenders, there again, a very large proportion,
over 80 percent, are minorities. But here the largest segment is
Hispanic.

Now, all of our data are national data. It is the whole universe
of the cases that are actually prosecuted where there are convic-
tions, so it is the total group. I imagine we may be hearing some-
thing about the District of Columbia that Mr. Howard is going to
be very, very familiar with. But I just wanted to emphasize that
our material is the national effect.

The second figure takes the Department’s testimony about com-
paring the cocaine powder sentences and the crack sentences where
the amount has been less than 25 grams. You see that there is a
4.8 times greater sentence. The 100 to 1 disparity, of course, is in
the trigger amounts that trigger the mandatory minimums, but
these are the actual sentences. You can see how much more severe
the crack sentences are. We asked the question of whether that
proportion is the appropriate proportion.

The next figure shows the offender functions in the actual cases.
You see this very large bar, which is over 66 percent of the crack
convicted defendants who are actual street-level dealers. We have
other charts in our report that show the small amounts these peo-
ple are dealing in.

You have referred already to your 1986 legislative history, where
the intent of Congress was to capture the serious traffickers with
the 5-year mandatory minimums. Actually, what is being captured
are the street-level dealers, as you can see from this. The idea was
that serious traffickers, and it was defined more fully, and the
major traffickers, would get the 10 years. When we saw the chart
with the functions, we were amazed. We didn’t expect that to be—
this was something we learned as we studied this this year.

Then when we looked at the offense characteristics of the offend-
ers, we began to look at some of these concerns that society has
about weapons, about violence, about protected locations. Sales to
pregnant women, that almost is nonexistent for crack; there is
more for powder cocaine, but not much. Bodily injury, it is not a
great percentage of the offenses, but that is the serious offenders.
These are the ones that society is most concerned about.

As we thought about this, we thought the rational system adjust-
ment would be to target those cocaine offenders who are the more
serious threat to society. For that reason, we developed our sen-
tencing enhancements.

The next chart shows a shorthand version of our unanimous, bi-
partisan recommendation. I think really our recommendations are
very close to those of Senator Sessions and Senator Hatch. There
are some differences, but when Senator Hatch said that he thought
we were on common ground and could work toward that, I was
very happy to hear that.

We recommend that the 5 year mandatory minimum trigger be
moved up to 25 grams and that the 10 year mandatory minimum
be at least 250 grams. This would be a 20 to 1 ratio. We do believe
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that crack offensives, for a variety of reasons, should be punished
more severely than powder. But we believe that this 20 to 1 is ap-
propriate.

We understand why Congress chose to use quantity. It is some-
thing that everybody understands as a measure. But we think that
you can get a more closely targeted sentencing system if you add
something to that, and that is looking at special aggravating con-
duct together with quantity. So we arrived at these specific en-
hancements. That is that there would be increases for the use of
weapons, and it goes up, the number of points. There are levels
that would go up, depending on whether a weapon was actually
used, brandished or possessed in connection with it. Bodily injury,
depending on how serious it was, would have different level en-
hancements.

Those people that import—these are higher up people, as Con-
gress recognized back in 1986—would also have an enhancement,
those who are repeating drug felons, drug trafficking felons.

Then protected persons and locations—schools, playgrounds, the
pregnant, youth, and so forth.

Then we believe that we should maintain the current thresholds
with powder cocaine. The more we looked at it, we did not see any
persuasive evidence that these sentences were too low as is. We
have the greatest respect for Senator Sessions because he is so
knowledgeable about this whole area, but that was our conclusion.

Finally, and this is an important chart, this last chart, because
it captures the sentencing scheme that Congress has set. It shows
the relative comparison of drug sentences. On the left hand side,
you see the current sentences, and then you see on the right hand
side what it would be with our changed amounts and our aggra-
vator enhancements.

You see that crack cocaine is by far most seriously sentenced.
Methamphetamine is next. Powder cocaine is next. Heroin is lower.
Then, of course, marijuana.

Some people knowledgeable about drugs are surprised when they
see this relative pattern that has come into existence.

But then you see, with our recommendations put in here, that
these are brought more closely together and, we believe, in a more
proportionate sentencing scheme, which is one of the main goals of
the Sentencing Reform Act.

We would be glad to furnish more information. We feel that this
is punishment that fits the crime. I guess will shut up, like I am
supposed to, with that buzzer.

[The prepared statement of Judge Murphy appears as a submis-
sion for the record:]

Chairman BIDEN. Judge, this is very important testimony, and I
am the guy who wrote the Sentencing Reform Act. I am the guy
who created your outfit.

Quite frankly, what was intended was the kind of work you just
did. I mean, I think that our inclination here is to deal with quan-
tities, as you said, because they are understandable. But if you look
at that chart, it shows what the actual sentences would be, based
on your recommendations, versus what the actual sentencing pat-
tern is presently.
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You factor in the things we intended. You factor in violence; you
factor in drugs; you factor in weapons; you factor in previous be-
havior. You factor in what the real world is like out there, and you
end up with something that has crack cocaine, heroin, meth-
amphetamine, marijuana, and powder cocaine clearly in a more
proportionate relationship to one another that what is over here.

Anyone who argues that crack cocaine, for example, warrants an-
other 22 months in jail, almost 2 years more in jail than meth-
amphetamine, has an awful hard case to make, in terms of impact
on the community.

You ask a cop who he would rather go out and arrest, someone
on meth or someone on crack cocaine, I promise you that it some-
one on crack cocaine. The guy on meth is very hard to handle.

I think you have done what I had hoped.

Judge MURPHY. Could I add one thing, Senator?

Chairman BIDEN. Please.

Judge MURPHY. I appreciate what you just said, and I had want-
ed to point out that we do have the effect of increasing powder sen-
tences. I sounded like we didn’t.

Chairman BIDEN. I can see that.

Judge MURPHY. It is because the enhancements for the more se-
rious powder offenders, who have the aggravating conduct factors,
would go up.

Chairman BIDEN. The impact is that the average sentence for
crack cocaine would go from 74 months to 83 months, almost a
year longer.

Judge MURPHY. Right.

Chairman BIDEN. My point is that this is not the soft on crime
thing. It also goes up for methamphetamine, from 86 months to 91
months. It also goes up for heroin, from 62 months to 66 months.
It goes up from marijuana, from 35 months to 36 months. It comes
done from 118 months to 95 months for crack cocaine.

Again, I haven’t read the whole report, but one of the reasons I
wanted that accumulated expertise, when I drafted the law, was
for you to do this kind of complicated, not simplistic, calculation as
to what the effect on the actual real world is of the sentencing.
That is why we needed your expertise.

Again, I have not decided, but I am impressed by the way you
have gone about it. I compliment you.

Let me yield to Mr. Howard now, and have his opening state-
ment, if you would.

STATEMENT OF ROSCOE C. HOWARD, U.S. ATTORNEY FOR THE
DISTRICT OF COLUMBIA, WASHINGTON, DC; ACCOMPANIED
BY JAMES H. DINAN, ASSISTANT U.S. ATTORNEY FOR THE
DISTRICT OF COLUMBIA, WASHINGTON, DC

Mr. HowArD. Thank you, chairman, members of the sub-
committee. I do appreciate the opportunity to come here on behalf
of the Department of Justice to discuss this very important issue.

First, I would like to certainly thank Judge Murphy and the Sen-
tencing Commission for the work they have done on behalf of the
Department of Justice, especially with their work with the USA
PATRIOT Act.
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Senator Leahy, despite this country’s new focus on terrorism, we
believe it is critical that we not allow our fight against illegal drug
abuse to falter. These recommendations by the Sentencing Com-
mission do exactly that, by lowering what we believe are the proper
penalties for crack cocaine distributors.

I have laid out many of the reasons in my testimony, why I think
that this decision is misguided and why the current Federal sen-
tencing policy on crack cocaine offensives are proper.

It would be appropriate to address the existing differential be-
tween crack and powder cocaine not by raising the amount for
crack cocaine but by lowering the amount for powder cocaine.

If enacted, the Justice Department believes that the commis-
sion’s recommendations to lower crack cocaine penalties would sig-
nal a retreat in our Nation’s fight in the drug war.

What the commission and these recommendations, we believe,
fails to take into account are the victims, the families, the neigh-
borhoods, the places where these people operate, where they live,
what they affect.

The Justice Department would like today to give voice to those
victims. We understand that the charts look at the defendants and
who was arrested, but they operate in neighborhoods. I don’t have
a lotl of neat charts, so I apologize. But what I do have are some
people.

If T could, I would like to introduce Ms. Shandra Smith. She is
sitting behind me on my left.

Chairman BIDEN. Ms. Smith.

Mr. HOWARD. Ms. Smith is the mother of two very bright—one
in college—individuals who were gunned down in cold blood in the
streets of the District of Columbia.

The picture before you is 20-year-old Rodney Smith. He was
home from college, and while driving his sister—Volante, a 14-
year-old—to a church party, they stopped at a light. Unfortunately,
they stopped in front of a gentleman by the name of Tommy
Edelin, a person that we have just prosecuted the District of Co-
lumbia’s first-in-30-years capital case.

Tommy Edelin runs a crack gang. With him was a young en-
forcer, who was trying to make a name for himself. Unfortunately,
the Smiths were driving a car that seemed to be a lot like a car
that had just taken a shot at Edelin and his colleagues. So, as they
pulled up behind the car that Ms. Smith’s children were in, the en-
forcer gets out, runs up behind it, unloads a 9 mm in the back of
both of their heads and kills them both.

That is who we are here to represent today. Yes, they’re black.
Yes, that’s who these neighborhoods affect.

Edelin gave the nod, and just to prove a point, he had two very
innocent people killed.

This city has been victimized by these crack dealers, just as the
rest of the Nation has. They are the most violent gang you will
ever see.

We start, as we look at the nightly news, and a lot of us who
read the Post on a daily basis, you read the Metro section, and you
become accustomed to the deaths that occur in this city.

In our office, we do not. They occur every day. Our prosecutors
look at them every day.
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Volante and Rodney Smith are simply an example of what hap-
pens, just innocent people in the wrong place at the wrong time.
Unfortunately, in this city, the wrong place is becoming wider and
wider and wider.

We are shocked when they take it out on law enforcement. This
is very brave, bold group. You may or may not remember, but two
FBI agents and a police officer were killed in police headquarters
by a crack cocaine dealer. The officers were FBI agents Martha
Dixon-Martinez and Michael Miller and MPD Sargent Henry M.
Daily. They were killed by Bennie Lawson, who worked for the
First and Kennedy Crew.

Uniform police officer Jason White was killed by Donzell
McCauley, a street-level dealer in the Kentucky crew. McCauley
was arrested later, and when he was arrested, not only did he have
a weapon, but he had 13 Ziploc bags of crack cocaine, a total 1.5
grams.

Victims like these are why the President and why the Attorney
General have asked me to be here today. We are happy and proud
to represent these victims.

Lowering the penalties for crack dealers is simply inconsistent
with our reinvigorated battle. The current penalties for crack
offensives appropriately reflect the greater harm that crack simply
causes. Smoking crack we know is psychologically more addictive.
In essence, what you get from smoking crack is a bigger bang for
your buck, if you will. Its greater addictive effects cause heavier
and more frequent use, greater bingeing, more severe social and be-
havioral changes, clearly more money.

This is a cash enterprise. As the money flows, the guns come out
to protect the money.

Further, crack can easily be broken down and packaged into very
small, inexpensive quantities for distribution, thus making it par-
ticularly attractive to vulnerable members of our society and, obvi-
ously, our vulnerable communities.

Let me share with you another example of somebody who became
addicted to crack cocaine. One mother, in order to support her ad-
diction, became a cooker. This is, again, Tommy Edelin. She was
hired by the 1-5 Mob, which was Tommy Edelin’s group.

She permitted her children to be involved in crack cocaine, in
trafficking cocaine. The young boy with the number 3 over his head
is this young cooker’s son. At the time this picture was taken—this
is Tommy KEdelin sitting beside the picture number 1. The three
people around him are all 12 years old. They joined this gang when
they were about 10.

The young man, by the time he was 14, was dead, killed as a
street-level dealer. The other two boys are both in prison, one for
murder, one for RICO conspiracy.

The neighborhood where they lived was ravaged by this group.
They could not sleep. They could not walk outside. They could not
go do their grocery shopping. They cannot go to church. They don’t
let their children play outside. If you walk through the community,
their community 1s a wreck, with bullets, graffiti to mark the dif-
ferent gangs’ territory.

These are crack cocaine traffickers. The area is already poor, and
the gang just made it deteriorate further.
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Once this mob was arrested, if you walked through the neighbor-
hood, you could see the effects immediately. It became a more
thriving, law-abiding community.

This 1-5 Mob is simply illustrative. We have many gangs like
this in the city, some I cannot talk about now because we are in
the process of prosecuting them as we sit here. They do involve mi-
norities. All these gangs do. But they operate in minority commu-
nities. That is their neighborhood. Those are the people they know
they can intimidate. Those are the people they know won’t turn on
them because they are scared. They are scared of these gangs.

We have made a lot of progress. When you hear the very figures
that you are giving out to us as the numbers are dropping, the Jus-
tice Department believes that is a direct result of the legislation as
it is now on the books. Our prosecutors do a wonderful job in en-
forcing those, and it does have its effects.

But the neighborhoods that are ravaged by crack cocaine are still
here in the District. Our work is far, far from done.

The citizens, as I go out to community meetings, they still com-
plain that they are unable to leave their homes. They still complain
about the drug groups operating on their front steps, in front of
their stores, in front of their churches, in front of their schools. The
murder rate has been cut in half, and we do thank you, Senate, for
you leadership on that. Certainly the prosecutors, the assistant
U.S. attorney, throughout the country have done their share.

Nationwide, yes, the murder rate for African-Americans as a per-
centage is 50 percent. I will let you know that here in the District
of Columbia it is exactly 90 percent. Ninety percent of those mur-
der victims are African-American. Crack cocaine and the violence
it spawns simply remains an extremely serious problem.

What you have done by giving us this mandatory minimum at
the present level is given us a very, very important tool in a fight
that we are presently winning. We think for you to change that
will simply handcuff us and make our fight that much harder.

Now, my written testimony addresses many other reasons for
keeping the penalties where they are. Probably one of the most im-
portant things is that these crack dealers are a lot like any busi-
ness. They're very, very smart. They know what is going on. We
think, the Justice Department, for you to change them now is sim-
ply sending them the wrong message.

I will guarantee you one thing: They will adjust. They will ad-
just, to all of our detriment.

Now, again, yes, African-Americans—we don’t disagree with the
charts that the Sentencing Commission and Judge Murphy have
brought up here. We don’t disagree with them at all. We know that
this epidemic has a serious, serious effect on the African-American
communities. We know that. Believe me, we appreciate it, and it
is something that we all take a hard look at. But our prosecutors
in our office, certainly in the District of Columbia, we are in those
communities every day. The victims are the ones that we think
that you need to address. Theyre the ones that you have to talk
to. They’re the ones who are listening. They are the ones who look
for support. They are the ones who look to offices like mine for
help, and I have promised to give them that.
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Now, what I do not want to do is go back out there and tell them
that our job is a little tougher. I believe that the changes that you
are suggesting will do just that.

We are here because we do not want lives ruined. We do not
want young men, like the one in the picture that we just showed
to you, to have their lives ruined.

believe me, when you talk about—I know, Senator, you showed
the two little sugar cubes. For crack cocaine, that is, take my word
for it, it is a lot of drugs. You are talking about, with a group like
the 1-5 Mob or some other groups we are looking at, being able to
take that amount of crack cocaine and package it to serve between
50 and 100 people. Believe me, when you have the much crack,
when you have it, you are very, very effective in getting this poison
into the street. Where you find the crack, you are going to find the
guns.

One other picture that I would like to show you, this is a picture
on the return on a search warrant of the 1-5 Mob. If you look in
the upper left-hand corner, you will see small Ziploc bags. Those
small Ziploc bags contain a total of 4.6 grams of cocaine. I will rep-
resent to you that that amount is not accidental.

As you adjust, they are going to adjust. Instead of finding them
putting 4.6 grams out on the street, if you raise it 20, they are
going to start putting 19.6 grams out on the street. You are just
simply inviting them, encouraging them, telling them, “Go ahead.
Put the rest of the drugs out there.”

The reason I wanted to show you this is that this is not uncom-
mon for us. We pick up the drugs, we are going to pick up the
guns. Violence goes with this territory. Violence simply goes with
this territory.

We think that lowering these penalties simply provides, from
Congress to the people out there—I know these are the people you
are wanting to address—but we think it simply sends the wrong
message at the wrong time. Right now, we are winning.

Now, I have written testimony, and with the chairman’s permis-
sion, I would like to have that entered into the record.

Chgirman BIDEN. Without objection, it will be placed in the
record.

Mr. HOWARD. At this time, gentlemen, I would be glad to answer
any questions.

[The prepared statement of Mr. Howard appears as a submission
for the record.]

Chairman BIDEN. Thank you very much.

We are going to have to leave in a moment and come back.

Let me just begin by addressing Mrs. Smith.

Mrs. Smith, in different circumstances, I lost a daughter and I
lost a wife abruptly, like you lost your two children. All I can say
to you is that there is not anything—we can do or say, or the pros-
ecutor can do or say, that can ease your pain.

I think the worst thing that can happen to someone is have a
child predecease a parent. My heart goes out to you.

Everyone can empathize, but unless it happens to you, you can’t
fully understand it.

I just tell you, my heart aches for you. That is almost insur-
mountable, what you have had to overcome.
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But I can also tell you from experience that time—in time, when
you remember your two children, they’re going to bring a smile to
your lips and not a tear to your eye. My prayer for you is that mo-
ment comes sooner than later. But it will come. It will come.

We appreciate you being here. I am sorry that you have to here,
believe me, more than you can imagine, how sorry I am you have
to be here.

I have a number of questions for you, Your Honor, if I may, but
I am going to ask Mr. Howard, is your argument that there is not
violence and guns associated with trafficking in meth?

Mr. HOWARD. I am certain there is. I think my representation is
that it is not going to be as persistent and as common.

Chairman BIDEN. Now, what evidence do you have? That is not
what I am told, by the way, just so you know. What I get in Phila-
delphia, Wilmington, Delaware, California—I mean you talk about
the Bloods and the Crips in California, meth is their deal.

Let me just read a press release from you; I assume it is about
this. It says: Violent drug-trafficking crew known as blah, blah,
blah, all defendants were found guilty of participating in narcotics
conspiracy and distributing over X number, Y period of time. This
investigation focused on the narcotics trade and the attendant vio-
lence in the housing projects in Washington, DC This crew is re-
sponsible for distributing large quantities over the past 7 years. It
lists two young people killed by these drug deals. The quote from
your boss says that this crew was so vicious a group of dealers,
whose decade-long reign of terror brought massive prosecution ef-
forts by the chief gang prosecutor. It is credited with at least 17
murders, including systemic killings of potential witnesses.

I mean, that is pretty bad stuff.

Mr. HOWARD. That could be any of our crack press releases, so
I apologize that I am not exactly——

Chairman BIDEN. It is a marijuana press release.

Mr. HOWARD. Marijuana is a problem. I will tell you

Chairman BIDEN. A marijuana press release. It lists the names
of the people: Srigate Sook and Leticia Henry, shot exactly like
your children were shot. Good, decent people.

From your office, they talk about this K Street Crew, incredibly
violent. They are dealing marijuana.

Mr. HOWARD. Senator, we have had marijuana problems in the
city, too.

Chairman BIDEN. But my point is, you are saying here and your
boss is saying that:

The experience of D.C. shows that marijuana dealers are no less violent than
cocaine and heroin traffickers. They have just as much money to lose, just as
much turf to lose, and just as many reasons to kill any drug trafficker.

That is a press release put out on May 1 of this year by John
P. Walters. So I guess he disagrees with you.

Mr. HOWARD. I do not think he does at all, sir.

Chairman BIDEN. Let’s get clear here, OK? It says that mari-
juana dealers are no less violent than cocaine and heroin traf-
fickers. Your testimony is that they are less violent than cocaine
traffickers. Is it not? Isn’t that your whole point? This is the single
most violent group of people, cocaine traffickers; isn’t that your ra-
tionale?
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Mr. HOWARD. They have changed——

Chairman BIDEN. Answer my question, please.

Mr. HOWARD. I am trying to answer your question, Senator.

Chairman BIDEN. No, you can answer it yes or no.

Mr. HOwARD. No, I can’t answer that question yes or no, Your
Honor. I apologize, but I can’t.

Chairman BIDEN. OK, you answer it then.

Mr. HOWARD. If you give me a chance, I will.

Chairman BIDEN. Sure.

Mr. HowaRrD. What I am trying to say is, the crack dealers have
certainly changed the landscape in this city——

Chairman BIDEN. No question.

Mr. HOWARD [continuing]. Certainly more so than marijuana.

Chairman BIDEN. OK, let’s stipulate to that. Now, what is the
point beyond that that you are trying to make?

Mr. HOWARD. The point I am trying to make is that, with the
crack dealers right now, with our mandatory minimums, we are
able to use that as a hammer, to try to figure out where they are
getting their crack and move up.

What is going to happen is, if you move the mandatory mini-
mums up to 20 grams or whatever, all you are doing is encouraging
these dealers to bring more of this poison onto our streets.

Chairman BIDEN. OK, I've got that.

Mr. HowARrD. OK.

Chairman BIDEN. That makes sense to me.

If need be, I will be happy to swear you in as a witness. But you
are not testifying here, then, that crack gangs are more violent
than marijuana gangs or more violent than methamphetamine
gangs; is that correct?

Mr. HOWARD. Excuse me for a minute?

Chairman BIDEN. Sure.

Mr. HowARD. What I am saying is that, with the crack gangs,
you are going to find that guns and violence are probably more as-
sociated with them.

Chairman BIDEN. What evidence do you have of that? Can you
give us any evidence to sustain that? The judge comes in with data.
Do you have any evidence?

I am not arguing that you may not be right. I haven’t taken a
position on this yet.

Mr. HOwWARD. Your Honor, if you want evidence, go ahead and
swear me in, and I will give it to you right now.

Chairman BIDEN. Well, I don’t have to swear you in; I'll just ask
you now.

What is the evidence?

Mr. HOWARD. Your Honor, my evidence are my prosecutors, and
the cases that we have

Chairman BIDEN. My son is a Federal prosecutor handling drug
cases. That is not his experience in Philadelphia with
methamphetamines——

Mr. HOWARD. Bring him down to Washington.

Chairman BIDEN [continuing]. Any more than cocaine.

Mr. HOWARD. Bring him down to Washington.
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Chairman BIDEN. No, the point is that this is national. I am not
the mayor of D.C., I am a United States Senator. I am chairman
of a committee that is trying to come up with a rational policy.

Now, I have not made a decision, but you are not giving me rel-
atively important data relating to your basic point, which is that,
if Mr. Sessions and Mr. Hatch succeed and we raise the threshold
to 20 grams, then it is going to make it harder for you to prosecute.

I thought that if I listened to your testimony, and I will reread
it—if I listen to your testimony, I thought the point of having this
wonderful woman here was that she was particularly victimized be-
cause crack dealers were more violent than all other dealers. I bet
if I took a vote in here, I think the most folks out there probably
thought that was the point you were trying to make.

Maybe I am just slow. Maybe I misunderstood the point of your
graphic testimony, which is moving and compelling. But I am try-
ing to figure out what the point is.

Mr. HOWARD. Well, I guess I don’t understand the question.

Chairman BIDEN. Are crack gangs more violent than other street
gangs dealing drugs other than crack? That is my question.

Mr. HOWARD. Senator, I don’t know how many times somebody
needs to be killed or shot to make somebody more or less violent.

Chairman BIDEN. Give me a break. Look, I am trial lawyer, too.
Don’t pull this stuff on me. Just answer the question: Is it in fact—
I am literally trying to find information.

Is it the Justice Department’s assertion that crack gangs are
more violent than other drug trafficking organizations?

That is the question. Either you know yes, you know no, or you
don’t know.

Mr. HOWARD. I think if you look at the studies, Your Honor——

Chairman BIDEN. What is your opinion?

Mr. HOWARD. My opinion is yes, they are.

Chairman BIDEN. Yes, they are.

Now, I will leave the record open for a week——

Mr. HowARrD. OK.

Chairman BIDEN [continuing]. For the department to come and
give us any information—you may be right——

Mr. HowARD. OK.

Chairman BIDEN. But give us some information, other than the-
atrics, that this is in fact true. That’s all. We are just trying to fig-
ure it out.

It is not what your boss says in the press release. It says pros-
ecutor Volkov—you know him?

Mr. HOWARD. Volkov?

Chairman BIDEN. Yes. Do you know him or her?

Mr. HOWARD. I do. It’s a him.

Chairman BIDEN. It says,

The experience in D.C. shows that marijuana dealers are no less violent than

cocaine and heroin traffickers. They have just as much money to lose, just as
much turf to lose, just as many reasons to kill as any drug trafficker.

Now, if that statement is true, then it seems to me then, it
doesn’t go to the issue of whether we should keep the penalties up
or down, relative to violence. It is the same with all dealers.

I always thought, having done this for a while—and as that old
joke goes, probably have forgotten more than most people know
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about drug trafficking—I have always thought that it related to the
bucks, the dollars. The dollars were the thing that most impacted
upon whether or not Rashid shoots Johnny on the corner, to claim
his corner. I thought it was mostly related to dollars, but I may be
wrong.

I will give you all the chance in the world to respond when I
come back. I only have 2 minutes left to vote.

If Senator Sessions comes back, I will ask him to start his ques-
tioning, and we will proceed.

OK, thank you very much. We are going to recess.

[Recess from 11:57 a.m. to 12:11 p.m..]

Senator SESSIONS. I will just say how much I have appreciated
the remarks both our witnesses have made and the discussion that
has been started here. I am sorry that I missed the excitement.

[Laughter.]

]gut, Mr. Howard, you are a man of passion, and so is Senator
Biden.

Mr. HOWARD. Next time I will go with you, Senator.

Senator SESSIONS. As you were talking, the juices started flow-
ing. You are the kind of man I want to be my prosecutor.

Mr. HOWARD. Thank you.

Senator SESSIONS. I am glad President Bush has chosen you, be-
cause if you do not have a passion for the victims of crime, if you
do not care about the neighborhoods that have been destroyed by
drug dealers, you cannot be a very effective prosecutor, in my view.

I just would say that, and I thank you for being aggressive.

Mr. HOWARD. Thank you, Senator.

Senator SESSIONS. I know that if we have a not particularly sig-
nificant reduction, in my view, in the actual sentences that will be
imposed, prosecutors will feel—some will, at least—that there is
some diminution in the tools that they have in their arsenal. I have
talked to a lot of prosecutors; I think most of them feel comfortable
with some modification.

I do not want juries to feel like, if they convict them, they might
get a sentence that is disproportionate or unfair. I worry about that
a lot.

Judge Murphy, I would like to commend you on your leadership
on this committee, specifically on your decision to propose an
amendment to Congress and not to try to manipulate the guide-
lines by the commission in a way that I think would be incon-
sistent with the logic of the guidelines. I am sure some may have
preferred to do that, but I appreciate you doing it, and we will see
what we can do about it.

I want to ask you a few things about the charts that you raised.
I think the chart that you showed that is showing a 4.8 times
greater sentence for crack than powder, when you are dealing with
less than 25 grams, is a significant factor, and it is something that
we should consider. I think that is an accurate chart that shows
a reality that we should look at.

My and Senator Hatch’s bill would increase powder a little bit
and reduce crack some. I think you would have a better picture on
there under any circumstances.

The next chart, on the offender function in crack cocaine cases,
I would like to talk about that a little bit.
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Mr. Howard, I tend to agree with you on this issue, that it is the
street-level dealers that are disrupting the neighborhoods. They
will kill you over a matter. They are addicting people and selling
it and moving the drugs on the street.

Don’t you think it is a mistake for us to minimize too much the
street-level dealer’s role in this whole process?

Mr. HowARD. I think that’s absolutely correct, Senator. Not only
are they addicting people, but they are addicting people who are in
neighborhoods who can’t afford it.

This has a corollary effect, in that these people are going out to
other neighborhoods, trying to find the money in order to feed their
addiction.

As I said before, it is a cash commerce that they are going
through. The crack, as you can see, is dealt with in small quan-
tities. Ordinarily, when we catch somebody, it is not a true reflec-
tion of what they are actually doing. Just like any business, they
do not keep all of their stash near them, because they know that
there is a high potential to get robbed, thus the guns. They know
that they have a lot of cash, because it is not only a quick high but
it is a fleeting high, so people need to come back.

Those people are running out to neighboring communities. They
are breaking into cars, breaking into our homes, taking things, sell-
ing those things, coming back, getting their cash. The dealers have
the cash. They are going to keep the main part of their stash some-
place else. They know the potential for robbery. They have the
guns.

They operate in these neighborhoods because that is where they
live, that is where they know the people. If somebody is going to
testify against them, they will let folks know, “I will kill them.”

Senator SESSIONS. I don’t know what evidence or proof we have,
but you have been at this awhile, and I have been at this awhile,
when you have people who are addicted, they want that cocaine
from the dealer.

Mr. HOWARD. Yes.

Senator SESSIONS. The dealer, if they have it stolen from them
or if they put it out on credit and don’t get paid, can’t go down to
the U.S. District Court and sue for a bad debt.

Mr. HOwWARD. That’s correct.

Senator SESSIONS. I mean, they collect their own money in their
own ways.

Mr. HOWARD. They do.

Senator SESSIONS. It is a mean, vicious, dirty, rotten business, is
it not?

Mr. HOWARD. It is, Senator.

In the pictures I gave you, I included two pictures of some street-
level dealers gone awry. The first one is Maurice Doleman. I did
not have a blowup of this. He goes awry of the group, and this is
Maurice Doleman just a few months later.

Senator SESSIONS. Killed.

Mr. HOwWARD. Killed.

The second picture in your group is Emanual Bennett, another
street-level dealer. Again, gone awry of the 1-5 Mob. Here he is,
killed, another ordered killing.
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They enforce their rules, their laws, their business practices in
much, much different ways. There is a lot of cash involved. There
is a lot of violence. Violence becomes a way of life for these groups.

Senator SESSIONS. With regard to marijuana and crack cocaine,
do you have any evidence that there is a distinction? We were just
discussing the violence level.

Mr. HOWARD. The evidence I have actually comes from the Sen-
tencing Commission, and their own figures show that, with crack
cocaine, 21.3 percent of those involved with crack cocaine have a
weapon involved, compared—I know marijuana was Senator
Biden’s topic just before the break—their figures show that only 5.9
percent are involved.

There is no doubt that when you have people dealing in an illicit
trade, that there is some danger involved. Everybody knows that
it’s illegal. The problem that we have with crack is that it is just
more prevalent. One of the reasons it is more prevalent, again, it
is a small quantity. It is something you can stick in your pocket
and hide.

Marijuana, for those who don’t know, is bulky. It is just not a
commodity that is easy to move around.

There i1s just simply a lot more cash involved. It really has
changed the landscape of the District of Columbia.

Senator SESSIONS. The intensity of a habituation or an addiction
of marijuana compared to crack is quite different too, isn’t it?

Mr. HOWARD. I think that the reports bear that out, that it is a
highly addictive drug. It is made from cocaine, and we understand
that. But what we find is that the addiction rates are higher. The
physiological addiction is higher. Again, the high, as we under-
stand it, wears off quicker; therefore, they need it more. They are
actually going through quite a bit of cocaine in a given week, prob-
ably as much as 2 to 3 grams in a given week. That is quite a bit
of money in neighborhoods that don’t have it.

Again, what our evidence has shown, what our experience has
shown, as prosecutors in this city, is that people will do whatever
they need to fix that. They will steal. Women become prostitutes.
We found a sharp spike in prostitution. Gunpoint robberies.

Just a few weeks ago, one of my assistants was held up on Cap-
itol Hill in a gunpoint robbery. They do not care who they are hold-
ing up. They just want your money, and they are going to go back
and fix their addiction.

Senator SESSIONS. Well, that’s important.

Just the night before last, a young lady I know was beaten pretty
badly in a robbery. It just brings it home. She was going in her
door and was knocked down, injured. She had some surgery on her
knee, and it was injured.

This violence out there is important to deal with, and I think I
may have quoted that one of the concerns with our proposal to
modify the crack guidelines was that it was inconsistent with our
reinvigorated battle, and I like to hear you say that.

My personal view is that I would rather have 10 people sent to
jail for 5 years than 5 people for 10 years. I mean, I think you have
to clean up those streets. We cannot allow professional street
toughs pushing drugs in the neighborhoods, undermining the safe-
ty of that neighborhood. We have to keep the pressure on.
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Mr. HOWARD. Senator, they are our windows into the large deal-
ers. When we have the kind of tools that have been provided to us,
we are able to get these street-level dealers, the people in the origi-
nal bill Congress wanted to address, those who are keeping the
street market going. When we can get to them and find out where
they’re coming, having a hammer of a mandatory sentence makes
a difference. It makes a big difference. They will talk, and that’s
how we break a lot of these groups.

We have actually had the success in the District of Columbia of
breaking a street-level dealer with just a few dime bags and actu-
ally being able to go across the country and find out who the sup-
pliers were.

Those are the things I think that you would want us to do. As
you take certain tools away from us, it simply makes that job hard-
er. I mean, clearly, we will work at it. But right now, we have the
tOOIi that are effective. We have the tools that we think actually
work.

Senator SESSIONS. Let’s talk about the real situation here. You
are different because you represent, in effect, the State and Federal
Government in the District of Columbia. But throughout the Na-
tion, these drug laws, I know Judge Murphy knows, are just for the
Federal court cases. That’s one reason, your next-to-the-last chart,
showing these figures for crack and heroin and marijuana, I don’t
think can be as valuable as you think.

The reason I would say that is this: You've got 36 months for
marijuana. In Federal court, they are selecting cases to bring into
Federal court. So a marijuana case is not going to be brought into
Federal court unless it is a pretty big dealer operation probably.
The same, actually, is true with cocaine. We have very few, do we
not, Mr. Howard, 5-gram cocaine cases in the district?

Mr. HOwWARD. That is true. Usually, if you are going to bring
something that small in the—if we bring in it the district, it is on
the superior court side. But if we were to do it on the Federal court
side, there would have to be far extenuating circumstances—vio-
lence, gangs, something like that.

Senator SESSIONS. When I was a U.S. attorney, we would some-
times try to take out an entire organization. We may only have a
certain amount of drugs on some of the lower people, but we felt
it was justified in prosecute the whole organization, so there
Kou&dn’t be anyone left to continue the activity in the neighbor-

ood.

You made a good point about the African-American community.
There was a minister who brought a group up to Washington a
couple of years ago. He had been the pastor of a church in a neigh-
borhood where we did a Weed and Seed group, and prosecuted a
vicious crack gang. He introduced me to his church members as the
man who put the crack dealers in jail for life. They all applauded.
These were some very bad criminals.

We have to get our perspective correct about who we are rep-
resenting and who we are concerned about.

But I don’t know, looking at your chart, Judge Murphy, I do
think it is probably correct, based on the cases that you’ve ana-
lyzed, that we are not seeing a major reduction in the sentences
for crack cocaine. You are going from 95 to 188 months. Now, I am
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not sure the deterrence of a crack case or a crack prosecution
would be much less whether the guy got 95 months or 118.

Is that sort of what you are saying?

Judge MURPHY. That is definitely what we are saying. The statis-
tics reflect that these are violent crimes. The data shows that these
are serious offenses. But we believe that, with our recommenda-
tion, there will be serious sentences.

I did want to say one thing that our data also shows, and there
wasn’t time to talk about, and that is that the violence connected
with drug crimes has gone down. Particularly measuring back to
1986, there is less incidence of violence connected. That is another
reason we feel it is important to target those cocaine offenses that
are associated with violence.

I am afraid that I am going to have to leave in just a minute,
because I have to catch a plane back to Minneapolis, and it is the
last seat available.

Senator Biden, I know that you said that you had a question.

Chlacirman BIDEN. I will submit them to you in writing, Judge, if
I could.

Judge MURPHY. OK. We would be glad—I did want to say one
thing. Our data is, as I said, reflecting the national universe of
these offenses for the year 2000.

But, whenever we go anywhere in the country, we meet with the
local Federal judges to ask what is on their mind. A lot of the time,
they are attacking the mandatory minimums or attacking what we
do on the Commission. But we feel it is important for us to listen
to what their concerns are.

We had a meeting in the fall with the Federal judges in the Dis-
trict of Columbia, and it was very well-attended. It was attended
by judges appointed by George W. Bush as well as by his father,
and I believe there was somebody there that had been appointed
by President Reagan also, and of course President Clinton. We
didn’t set the agenda; it was up to them to talk about what they
might be concerned about.

What they talked about were their great concerns about what
they perceived as unfair disparity in these cocaine and crack cases,
and they are dealing with these cases all the time, from a neutral
perspective. So I did want to put that in the record.

Senator SESSIONS. Thank you.

Mr. Chairman, one thing that you did and this Congress did that
has reduced violence, I am absolutely certain of it, is when you
made the mandatory 5 years without parole for carrying a firearm
or using a firearm during a drug offense.

The word is out, don’t you think, Mr. Howard, if you are dealing
drugs, don’t be carrying a gun, because you have another 5 without
parole on top?

Mr. HOWARD. Senator, we have actually picked up that state-
ment on intercepts. They know. They know, “Let’s leave the gun.”
They know what goes on.

Judge MURPHY. That is one of the satisfying moments.

Mr. HOWARD. Right, it is. It makes us all smile.

Chairman BIDEN. It makes me smile too, since I wrote it.

Judge I know you have to go, so you are excused. I am presump-
tuous to excuse a judge, but you are excused, Your Honor.
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Judge MURPHY. Again, Mr. Chairman, thank you so much for
having this hearing. I think we would all agree, no matter what
we have talked about, that it is very important for you all to be
looking at this.

Chairman BIDEN. I have one question for Mr. Howard, if I may.

Mr. HOWARD. Yes, sir.

Chairman BIDEN. Of the crack cocaine cases that you have in the
District that your office has prosecuted, can you give me a number
of how many crack cocaine cases you have prosecuted in the Dis-
trict? Can you give me an estimate, the number of crack cocaine
cases?

Mr. HOWARD. In a year?

Chairman BIDEN. In a year or any measure.

Mr. DINAN. It would probably range from 65 to 85 or 100.

Chairman BIDEN. OK. Would you be willing to submit that exact
number for the record?

Mr. HOWARD. Your Honor, we can supplement the record with
our own data from the office.

Chairman BIDEN. Secondly, can you estimate now—if you can’t
estimate, do it for the record—whether the discussion that the Sen-
ator from Alabama I had before, and my experience in Delaware
and, I don’t want to get my son in trouble, but my impression in
the Philadelphia office, which is a gigantic office, is that there are
very few prosecutions brought by the Feds for crack cocaine posses-
sion that are under 20 grams. Is that right or wrong?

That is my impression. I may be wrong.

If you have 65 to 80 prosecutions a year for crack cocaine, what
is the average amount possessed by the individual you brought the
case against? Is it 5 grams? Is it 15 grams? Is it 20 grams? Can
you tell me? Do you have any idea?

Mr. HOWARD. In order to be accurate, I would have to look. I un-
derstand the point, and it is an excellent point.

One thing I would like to point out, one of the things that drug
dealers do try to do, as we talked about avoiding guns, we pick peo-
ple up on a regular basis, and they will say, “What do you think
we have here? About 4.5 grams?” They know what the——

Chairman BIDEN. I am sure that is true, absolutely true for
every crime. But my point is, what do you prosecute on average.
In other words, I am trying to figure out what you bring into Fed-
eral court, in terms of a prosecution for crack cocaine.

Let me put it this way, have you prosecuted anybody for 5 grams
this year? Just 5 grams, nothing else? My bet is that you haven't.
I don’t know, but I am curious.

Mr. DINAN. When I review them, I usually review them by the
code section, so it would be a (b)(1)(A), (B), which would be 5 grams
or more.

Chairman BIDEN. No, I got the “or more.” There has to be 5
grams or more, or you are not in the game.

Mr. HOWARD. Senator, if you would forgive us, can we get that
information——

Chairman BIDEN. Yes. I will bet you lunch that the average is
well above 5.

Mr. HOWARD. You're on.
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Chairman BIDEN. But at any rate, the point was the one raised
by my friend earlier, unless I misunderstood him, that the number
of Federal prosecutions for merely possessing 5 grams is de mini-
mis, compared to the number of prosecutions.

What is the average possession for prosecutions relating to crack
cocaine?

Mr. HOWARD. The actual number? Again, if you will forgive me.

Chairman BIDEN. Amount. Amount. I would like you to break out
every case, even if it takes you awhile. Break out the actual num-
ber of cases you prosecuted for crack cocaine possession this past
12-month period.Secondly, next to each case, tell me how much the
person you are prosecuting possessed. What was the nature of the
indictment? For possession of 5 grams? What were the actual
amounts possessed?

Before I make up my mind, it goes to the issue, if you were, for
example, to raise this to 20 grams, and we would be eliminating
70 percent of the Federal prosecutions for crack cocaine, that has
a certain impact. If it would only eliminate 3 percent of the number
of prosecutions in Federal court, that would have a different im-
pact.

Mr. HOWARD. Senator, if you wouldn’t mind, one of the things
that isn’t always reflected in those statistics is the fact that we do
catch people with 5 grams, sometimes less. Because we have man-
datory minimums, we don’t need to prosecute. They end up pro-
viding us information that allows us——

Chairman BIDEN. I got that. That is a different issue.

Look, one of the reasons my friends in the police organizations
don’t want this to be changed has nothing to do with violence,
nothing to do with any of these things. You get someone with 5
grams, you can turn them. You can turn them. You say, “Hey, I've
got 5 grams.” They know they’re not going to get prosecuted in
Federal court for 5 grams, but guess what they don’t know? What
they don’t know is you hold that and say, “Unless you’re able to
give me the following information, unless you're able to do the fol-
lowing things, I've got you on a minimum mandatory. You're dead.”
So now I find out where the chop shop is in the neighborhood.

I know a little about this stuff. He knows a lot of about this stuff.
The audience doesn’t know what we’re talking about, but you all
know and we know. Just so you know that we know. It’s one those
kinds of things where it would be helpful if we cut through a lot
of the malarkey.

Mr. HOWARD. Senator, I know you know.

Chairman BIDEN. So my point is, I am not in any way doubting—
for example, it would make police work easier if it were a half a
gram, if the minimum mandatory was for half a gram. A cop gets
you for half a gram, OK, turn in your mother.

[Laughter.]

But I understand that’s a legitimate tool. But I want to know
what the facts are. So to the extent

Mr. HOWARD. I was just handled something that you have, and
if you’ll look on page 84, table 5, it sets out the number of cases
for the different districts and the median weight.

Chairman BIDEN. Seventy-seven grams, crack cocaine. So you
had 57 cases; they averaged 77 grams, which is three times what
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the Senator from Alabama is suggesting. Powder cocaine, you had
eight cases, and the average is 943.5 grams.

I think I won lunch, but I may be wrong.

[Laughter.]

Mr. HOWARD. Your Honor, I am glad to buy you lunch, but I
think the point I was trying to make here earlier is still that where
the mandatory minimum is now gives us a lot of tools in order to
not only catch this individual, and these are the people who are on
the street, the ones with the guns, but that also gives us—we’re not
looking at chop shops. We are trying to figure out where these
drugs are coming from.

Chairman BIDEN. Got it.

Mr. HowARD. We have had success with that. If you leave it
where it is, we think we will continue to have success with that.

Chairman BIDEN. I got it. Look, I just want you to make the
case, the point of what you find most valuable in this. It’s not that
if it were raised to 20 grams, you wouldn’t be prosecuting as many
cases. If it’s raised to 20 grams, it impacts on what I would refer
to as the ability to investigate other things, which is legitimate.

Mr. HOWARD. But for us, it is also

Chairman BIDEN. You know, if the average weight is 77
grams——

Mr. HOWARD. It is not as simple as what we are prosecuting and
not prosecuting. We have other ways to use our resources. When
we have people who are on the street, and they are minimum
amounts they deal with, when we have those people and are able
to identify them, we know that with the minimum amount, we are
able to bring them in and compromise them.

Chairman BIDEN. That’s my point. That’s a good argument.
That’s the one you should have made in the first place. Look, if you
were——

Mr. HOWARD. I guess——

Chairman BIDEN. The argument you made—this is getting use-
less here, but the argument you made with your chart, you showed
the chart with the guns on it, and you showed the fact that there
were little bags, and you showed the fact of 5 grams, and you indi-
cated that 70 people or whatever the number of people, and, “You
know, Senator, if your law passes, you bad guy, if your law passes,
guess what? You're going to have these guys going to 19.9 grams
just like they did 4.6 here.”

Well, let me tell you, if that is the thrust of what you are saying,
then you are being relatively derelict as a prosecutor, because
you're not prosecuting people at 5 grams.

Mr. HOwWARD. Excuse me if I take offense at that.

Chairman BIDEN. No, I am making a point. You shouldn’t take
offense. You should just be straight. That’s all. I am just looking
for straight answers. Straight answers.

But you're a very good trial lawyer. I'd love to try a case against
you, because I would like to see you before a jury.

You’re really good at the props and the rest, but I want to know
what the facts are.

Mr. HOWARD. These are the facts are.
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Chairman BIDEN. I want to know what the facts are. The facts
are that you prosecuted 57 cases, average weight 77 grams of crack
cocaine——

Mr. HOWARD. What I am trying to say is that the prosecution
isn’t all we do in the office.

Chairman BIDEN. I got it. You should have said that in your
statement.

Mr. HOWARD. I did say that in my statement.

Chairman BIDEN. OK.

Mr. HOWARD. It’s only the tip of the iceberg of what an assistant
U.S. attorney does on a day-to-day basis. A lot of it is trying to find
these people, debrief them, figure out where they're getting their
drugs, go after those individuals. A lot of those cases never end
up

Chairman BIDEN. You are saying, if it goes from 5 to 20 grams,
you won’t be able to do that as well.

Mr. HOWARD. That is exactly what I am saying.

Chairman BIDEN. Got it. OK.

Mr. HowArD. OK.

Chairman BIDEN. I hope we don’t have to have you back again.

[Laughter.]

I mean, for your sake.

Mr. HOWARD. Thank you.

Chairman BIDEN. For our sake, I hope we actually are able to
make some progress here.

I thank you very much.

Mr. HOWARD. Thank you.

Chairman BIDEN. All right, may we have order, please?

Our next panel, I understand they have a time restraint as well.
I wish we had as much time with you all as the Sentencing Com-
mission does.

But our first witness will be Charles J. Hynes, who has served
as the district attorney for Kings County in Brooklyn, New York,
since 1989. A lifelong resident of Brooklyn, he was raised—I'm not
sure what this has to do with anything, but you were raised in
Flatbush and received an undergraduate degree from St. Johns in
Queens, began your legal career in 1963.

Before being elected to his current position, Mr. Hynes served for
2 years as a fire commissioner under Ed Koch and then the special
State prosecutor for the New York City criminal justice system
under Governor Mario Cuomo.

Our second witness is Dr. Charles Schuster, who is currently
professor at the Department of Psychiatry and Behavioral Neuro-
science at Wayne State University in Detroit, Michigan. He has
more than 3 decades of experience working on these issues. Dr.
Schuster received his undergraduate degree from Gettysburg Col-
lege and master’s from the University of New Mexico, and Ph.D.
from Maryland, all in psychologically. From 1963 to 1969, he
served in the Department of Pharmacology at the University of
Michigan and worked at the University of Chicago from 1968 to
1990. He served as professor of psychiatry, pharmacology and psy-
chological sciences and behavioral sciences for 18 years, and is di-
rector of the Drug Abuse Research Center for 14 years.
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Our third witness is William Graham Otis. Mr. Otis has been ad-
junct professor of law at George Mason University since 1997.

I do that, too. It’s fun isn’t it, being an adjunct professor?

He currently serves as consultant for the Office of the Secretary
of Energy. Mr. Otis is a graduate of the University of North Caro-
lina. He has worked extensively on sentencing issues. He is a mem-
ber of the Attorney General’s Advisory Subcommittee on Sen-
tencing Guidelines. From 1988 to 1999, he was a member of the
American Bar Association National Convention on Sentencing
Guidelines.

We welcome all of you here. I will put your entire bios in the
record.

Dr. Schuster, I understand you have a time constraint. With the
permission of the other two witnesses, why don’t we let you testify
first?

Then, Senator, if you would, you could proceed with questions for
Dr. Schuster, if you have any.

1The same time will elapse, but we will get the doctor to his
plane.

Doctor, the floor is yours.

STATEMENT OF CHARLES SCHUSTER, PROFESSOR, WAYNE
STATE UNIVERSITY, DETROIT, MICHIGAN

Mr. SCHUSTER. Thank you very much, Senator Biden.

I was interested in your statement at the beginning regarding
your role in writing the legislation that we are reviewing here
today. At that time, I was the director of the National Institute on
Drug Abuse and appeared before you and various congressional
committees when the crack epidemic hit the United States, to ex-
press my great alarm about the public health implications of this
new form of cocaine use.

My concern about it was primarily because I had done research
previously, while at the University of Chicago, studying the
addictiveness of various routes of administration of cocaine—intra-
venous, for example, versus intranasal. I found that when cocaine
is administered in a form that its actions are extremely prompt,
rapid and intense, that it is much more euphoric, it is much more
seductive, it is much more addicting.

We know on the basis of national statistics that this is true, that
individuals who use drugs intravenously, experimenting with that
that way, are much more likely to move on to addictive use with
all the consequences of that.

There was a form of smoked cocaine prior to crack, but it in-
volved an incredibly elaborate extraction procedure, which simply
was not practical. When crack cocaine came along, we rapidly es-
tablished that it had the same seductive properties as intravenous
cocaine but without the necessity of putting a needle in your arm.
The proportion of our population, particularly of our youth, who
were willing a smoke a drug, because of their experience with
marijuana, is obviously much greater than the proportion of our
youth who would put a needle in their arm.

Since I felt very strongly that the seductive and addictive prop-
erties of crack cocaine and intravenous cocaine were comparable, I
was alarmed that the public health impact would be much greater
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because of the large proportion of the population that would be at
risk for abusing crack.

Well, I think that it is absolutely true, and it remains true. How-
ever, I also must say that there are some reasons that I think that
I oppose, on scientific grounds, the current disparity between the
sentencing of individuals when we talk about the difference be-
tween 500 grams of powder cocaine and 500 grams of crack cocaine.

You showed us a bag of sugar. That bag of sugar can be used for
somewhere between 10,416 and 15,000 intravenous doses of co-
caine. The crack cocaine vial that you showed us could at the most
result in 200 doses.

Now, I could stop here I think, because I think we would all
agree that the public health implications, the social implications of
the distribution of between 10,000 and 15,000 doses of intravenous
cocaine or, for that matter, 5,000 to 7,000 of intranasal, snorted, co-
caine, compared to the distribution and the use of 50 to 200 crack
cocaine doses is astronomically different, both in terms of the dam-
age to the individuals who use this drug, in terms of the frequency,
the amount that they can get. Secondly, the fact that the total pub-
lic health impact of this great difference in the number of doses
that would be available on the streets, with all of the associated
crime, criminal activities, et cetera, that would be associated with
the far greater distribution spread of the powder cocaine.

I guess the other thing that bothers me is that I know from my
friends who are chemists that that 500 grams of powder cocaine
can be converted into crack cocaine in about 30 minutes, and you're
going to get about 440 grams of crack. Well, I hate to say it, but
if you arrest someone or if you stop someone and they have 499
grams of powder in their pocket, you don’t know that within the
next half hour they are not going to stop in anybody’s kitchen who
happens to have bicarbonate of soda, which is baking soda, and
some hot water and some pans, and you can cook up crack in a
very, very short period of time. So I do not know where it is going
to go, whether it is going to be used as it is or whether it is going
to be converted.

When the issue of violence is brought up, I run treatment pro-
grams and I live in the city of Detroit. I know about violence, and
I know about crack cocaine use and the violence associated with it.
I would also say, however, that I don’t see any distinction, in the
city of Detroit at least, between the violence associated with heroin
distribution and crack cocaine distribution.

My friends who are into this from the criminological viewpoint
tell me that, early on, the increased violence with crack was be-
cause of the failure of the maturation of the distribution system,
so there were no monopolies, so there was competition. In the her-
oin business, it is more of a monopoly, and, therefore, there is less
competition, and, therefore, less violence.

But that is not a statement that I want the crack cocaine dis-
tribution system to mature; please don’t misunderstand that. But
all I am saying is that I think that the bulk of the violence associ-
ated with crack cocaine use is because of distribution disputes.

Let me say one thing, however, and that is that there 1s evidence
that cocaine, whether it is taken intranasally, whether it’s take in-
travenously or whether it’s smoked, can, if you take it often enough
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and at high enough doses, produce a form of toxic psychosis like
a paranoid schizophrenic.

I have patients who come in who have destroyed the walls in
their homes and their apartments, looking for where the voices are
coming from. These people are extremely paranoid. If pushed, they
can become violent. But I see no evidence that this is more likely
with smoked cocaine than it is with intravenous cocaine.

Chairman BIDEN. But it may be more likely with cocaine than
heroin, for example?

Mr. SCHUSTER. Yes. Heroin, if anything, diminishes aggressive-
ness, as does marijuana.

Chairman BIDEN. I wanted to make sure that I understood the
point.

Mr. SCHUSTER. Exactly.

The different routes of administration of cocaine do not differ in
terms of their ability to produce this type of toxic psychosis.

I do not want it to appear that snorted cocaine is safe. It is not.
People become addicted to it. But the fact is that it is less addictive
because it is slow in its onset. It is less toxic because cocaine, in
addition to getting to the brain and producing all kinds of changes
in brain chemistry, also causes vasoconstriction. It shuts down the
blood supply, so if you snort cocaine, it closes down the blood ves-
sels that have to absorb the cocaine from your nasal mucosal. So
the amount that you can get in is much less than if you smoke it
or inject it. That is one of the reasons why it is less addicting and
why it is less toxic in terms of its consequences.

But the bottom line here is that the evidence that we have from
pharmacology and from science is that smoked cocaine produces,
dose per dose, its potency, about two-thirds of the effect of intra-
venous cocaine. So if you take 32 milligrams of intravenous cocaine,
it takes about 50 milligrams in crack powder to produce the same
blood levels and the same effect. So it less efficient.

Nevertheless, as was pointed out, and this is something that is
extremely important, powder cocaine, to distribute 32 milligrams
would be very impractical. It’s a tiny, little quantity. You shake it
up with bicarbonate of soda, you make it into crack, and it then
becomes easy to distribute it in unit doses.

In fact, crack cocaine, if you do the multiplication, is more costly
per kilogram than powder cocaine. It’s just that many people can’t
go out and buy the quantity that powder cocaine is sold in, whereas
they can afford a crack cocaine rock for $3 to $5.

All of these differences that we see are primarily not pharma-
cological. They are related to distribution networks. They are re-
lated to the form in which it is sold.

But I remain convinced that the population at risk for becoming
addicted to a smoked drug is simply much greater than that for
using a drug intravenously. Therefore, I think that we need to re-
tain some disparity in terms of the penalties associated with crack
cocaine versus powder cocaine. But I think that the 100 to 1 ratio,
when you talk about 10,000 to 15,000 doses intravenously with 500
grams of powder, and 50 to 200 at the most doses in 5 grams of
crack cocaine, I just don’t see how anyone can rationally say that
those two are equal in terms of their impact on public health or,
for that matter, the social consequences.
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[The prepared statement of Mr. Schuster appears as a submis-
sion for the record.]

Chairman BIDEN. Doctor, I thank you very much. I thank you for
your historical perspective. I think you did testify before my com-
mittee back then.

I want to reiterate the point that you made, because I think it
is important in terms of whether or not we are being fair or unfair.
The overwhelming consensus of the pharmacological community,
the medical community, the psychiatric community, was the point
that you made.

We are seeing, I would respectfully suggest, the same thing hap-
pen with heroin. As the purity of heroin has gone up, the use of
heroin has increased significantly. But it is not because the purity
has gone up and people inject it. It is because now you can smoke
it. Now you can smoke it.

You have in my State teenage kids, who would no more in 9th
grade think of putting a needle in their arm, as their first adven-
ture are literally smoking heroin, because now the purity—it used
to be called “chasing the dragon” back at the turn of the century.

I think the most devastating aspect, and the reason why some
disparity should remain, I would argue that crack cocaine use is a
gigantic contributor to AIDS.

Mr. SCHUSTER. That’s right.

Chairman BIDEN. People say, “How does that contribute to
AIDS?”

No one believed me on this, so about 12 years ago I took a group
of Senators and some press up to a street in south Philadelphia.
I stood on a corner across from a two-story building that was a
walkup. I wanted to show them a very disturbing sight to make the
point.

There was a young woman. You would see a man walk up the
stairs. You would see her standing and the man standing. You
would see her disappear; the man stand. You would see him leave.
She was engaging in oral sex with him.

She would then get paid with a nickel hit of crack and binge on
it. She would wait, and you would see another man come up the
stairs 15 minutes later.

What is it, 1.7 seconds, 1.8 seconds, this euphoric high? I used
to know this cold.

You also find a lot of these young women into prostitution, be-
cause that’s how their pimps pay them. That is how they are paid.

It stuns people to realize that it is not just intravenous drug nee-
dles that are being shared that are spreading AIDS. It is this.

Mr. SCHUSTER. You are absolutely right. I would only say one
thing, Senator, and that is that yes, heroin is smoked, but it is
even more likely these days that it is snorted. The purity of it is
such that snorting it——

Chairman BIDEN. Valid point.

Mr. SCHUSTER. Better than 50 percent of people coming into my
methadone maintenance clinics now are not injecting it; they are
snorting it.

Smoking heroin is more difficult than converting into a——

Chairman BIDEN. The point I guess I was really trying to make,
and I thank you for the elaboration, is that you don’t have to inject
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it intravenously when it is 100 percent or 90 percent pure, like it
is in the streets of Philadelphia.

Mr. ScHUSTER. That’s correct.

Chairman BIDEN. My staff points out that crack takes 19 seconds
to reach the brain. That wasn’t the point I was making. I was mak-
ing the point of how long the euphoria lasts after.

Mr. SCHUSTER. The crash, if I may say, it is almost like a square
wave. You go up very quickly, and you come down very quickly, in-
creasing the likelihood that you want to get back up again.

Chairman BIDEN. Are parachutes still a big deal, where they
would lace it with heroin, to be able to make that down less dra-
matic?

Mr. SCHUSTER. Yes. Probably 60 percent of the people who come
in for methadone maintenance treatment in the city of Detroit also
use cocaine. So it’s difficult to say which came first, but the fact
is that it is very commonly——

Chairman BIDEN. Polyabuse is the norm rather than the excep-
tion.

Mr. SCHUSTER. Absolutely. Absolutely.

Chairman BIDEN. Well, I have a number of questions for you, but
I know that your schedule it tight. I want to yield the remainder
of the time to my friend from Alabama, who knows a great deal
about this.

Senator SESSIONS. In your professional opinion, and you have
treated a lot of addicts

Mr. SCHUSTER. Yes.

Senator SESSIONS [continuing]. And seen them up close, there is
a greater danger from crack, but it does not rise to the level that
current laws have in terms of punishment?

Mr. ScHUSTER. What I would say, Senator, is that the individ-
ual’s risk for intravenous cocaine use and for crack cocaine are very
comparable. However, the proportion of our population, the total
public health impact of crack use, is greater because more people
are willing to smoke a drug than put a needle in their arm. Prob-
ably less than 10 percent of the people who use cocaine inject it,
and this is for a variety reasons. AIDS is one of them.

But I am saying that, for the individual, if they start injecting
it, the likelihood they are going to go on to addiction is comparable
to if they start smoking it. It is just that far fewer people are will-
ing to start injecting drugs.

Senator SESSIONS. Well, that is basically the difference, that it
goes straight into the bloodstream from the lungs and straight to
the brain.

Mr. SCHUSTER. Absolutely. All of those things happen so rapidly
that it is very difficult for us to find a difference between intra-
venous and smoked, except people’s reports that smoked may come
on even faster than when you take the drug intravenously, because
it goes to the lungs and the next heartbeat sends it up to the brain.

Senator SESSIONS. If someone snorts cocaine over a period of
time and smokes crack, isn’t it true that you get addicted quicker
with the crack than with snorting cocaine

Mr. SCHUSTER. Correct. That is correct.

Senator SESSIONS [continuing]. For the reasons you have de-
scribed?
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Mr. SCHUSTER. That is correct.

Senator SESSIONS. I think it is a more dangerous drug.

But looking at this chart that the Sentencing Commission had,
under the Sessions-Hatch bill, we would have an increase in the
powder a bit, and we would have a drop from 95 months to 118
months for crack. I don’t think that is an extreme undermining of
the crack penalties.

We have to remember, a lot of people don’t, but I know you
know, Mr. Chairman, under the new laws that you helped pass,
and I was a member of this body, there is no parole in Federal
court, so 118 months is 10 years without parole. If you get 120
months in most State courts, they will serve a third of that.

It is a very, very significant sentence. We are talking about 5
years without parole under the current law for the mere possession
of 5 grams of crack, which I don’t think there is a State in America
that has as tough a sentence as that.

I just think that we are getting this thing back into the right bal-
ance, and we need to get it back into the right balance.

Thank you, Mr. Chairman.

Chairman BIDEN. I have one question. Is the reason why crack
cocaine is more addictive than snorted cocaine because of the payoff
for the user? That is, you get a higher, quicker high than you do
the other way?

Mr. ScHUSTER. Correct. Correct.

Chairman BIDEN. It is not so much the property of the cocaine.
It is how it gets to the brain.

b Mr. SCHUSTER. It is how it gets there. Once it gets to the
rain

Chairman BIDEN. Same impact.

Mr. ScHUSTER. Cocaine is cocaine.

Chairman BIDEN. I know that sounds silly for me to ask the
question, but that gets confusing in this debate.

I think the compelling point you made is that, if the dealer is ar-
rested with this, the street person arrested with this bag, and the
street person arrested with this vial, you don’t know whether this
is going to end up in 100 vials of this or 200 vials of this. You just
don’t know.

I guess what we have to ask the prosecutors is whether we have
any sense how much this is sold on the street for purposes of con-
version, as opposed to purposes of dividing this up, in effect, and
selling lines to folks who are going to take it home, put it on a little
mirror and snort it.

I am not asking you that, doctor. You may have anecdotal evi-
dence based on your patient list, but I do not know.

Mr. SCHUSTER. I think I was referring more to the upper levels
of distribution, where 500 grams of powder would more likely be
brought into a community for conversion into crack in the form of
powder because it is less bulky.

Chairman BIDEN. I am told by my staff, who was a Federal pros-
ecutor himself, in D.C., about 80 percent of all powder gets cooked
into crack. So if someone gets picked up on a D.C. street with this,
there is an 80 percent chance it is going to be moved to crack any-
way. Yet, if you get this bag and this vial, you end up having the
same exposure.
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At any rate, I truly appreciate your time, doctor, and your will-
ingness to continue to work with us.

I admire, and I mean this sincerely, your professional commit-
ment to stay involved in trying to deal with the scourge of drug
abuse that we have in the country. I thank you for always being
available.

Mr. SCHUSTER. Thank you.

Chairman BIDEN. Now, how about if we go to you Mr. Hynes?
Then we will go to you, Mr. Otis.

STATEMENT OF CHARLES J. HYNES, DISTRICT ATTORNEY,
KINGS COUNTY, NEW YORK

Mr. HYNES. Thank you, Mr. Chairman. It is good to be with you.

It is good to see you again, Senator Sessions. We met at the con-
ference last year.

I want to thank you for the opportunity to talk about this very
important criminal point. Mr. Chairman, I had the pleasure of talk-
ing to your excellent staff the last couple of days. I would like to
introduce two of mine.

My counsel, Anne Swern, is the director of our Drug Treatment
Alternative to Prison Program, and Hillel Hoffman is our legisla-
tive director.

Just by way of background, I represent 2.5 million people in
Brooklyn, New York. We are the largest county in the State. We
have 62 counties. We are the seventh largest county in the country.

There was a time when we became the fifth most violent munici-
pality per capita in the United States, and I tell you about that be-
cause we had the toughest drug laws in the United States at the
time, and they did not seem to be helping us.

But I am here for a couple of reasons that I would like to touch
upon for a moment. As a State prosecutor, I prosecute under so-
called Rockefeller drug laws.

Our history with drug enforcement parallels the sections that
you dealt with today in the U.S. Code, 841, 844 and 961. I have
no doubt, Mr. Chairman—I have great respect for you; I have fol-
lowed your career—that you passed this amendment when you did
because of the sheer horror you had of the crack epidemic, and we
had the same problem in 1988.

The Rockefeller drug laws have multiple life sentences, and that
is why they are reputed to be among the toughest drug laws in the
country. For example, the 5 grams that you are discussing here
today would not necessarily, the first time, lead to a jail sentence.
You probably would get probation. If you got arrested again,
though, regardless of what the weight was, as a second felony of-
fender, it was bye-bye.

While the Rockefeller drug laws are less severe in cases of lower
weights on the first offense, both the Federal statutes and Rocke-
feller laws have also caused me concern, because of the disturbing
disparities as they apply to minority defendants.

The second point I would like to deal with is that I believe there
is a place for mandatory sentences. It has to do with mandatory
treatment alternatives.

The Rockefeller drug laws, for example, impose severe penalties
for the possession of 4 ounces of crack cocaine or the sale of 2
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ounces, up to 15 years in prison. It is this mandatory sentence that
has caused a great deal of controversy in New York State, because
it has resulted in drug mules and other middle-level people receiv-
ing very long prison sentences.

In a typical case in Brooklyn, a middle-level drug dealer is some-
one who sells in ounces, not kilos.

I was at a meeting with Governor Rockefeller and his counsel the
day he announced the Rockefeller drug laws in 1973. I was in
charge of the rackets bureau in Brooklyn. He was convinced that
we were going to sweep off the streets the kilo sellers. That, frank-
ly, didn’t happen.

But after 17 years of the Rockefeller drug laws, by 1990, we had
become the fifth most violent municipality in the country. One out
of every 16 of our 2.5 million people—men, women and children—
were victims of serious violent crime.

For example, we had 765 murders in 1990 in Brooklyn. The most
disturbing figure, I guess, is in 1991, 151 of our children were
killed in Brooklyn; 129 were shot to death.

I understand it, in 1995, when this Congress and President Clin-
ton were reluctant to change the mandatory 5-year minimum out
of concern for the devastating effect it was still having on commu-
nities.

But just as the passage of time has given us in New York State,
a new perspective about the Rockefeller drug laws, in my judg-
ment, effective prosecution of our drug laws must be accomplished
with fundamental fairness to all defendants, and that is why I sup-
port the bills that you have before you today.

The statistic of 85 percent people of color serving time, or 85 per-
cent of the crack offenders in Federal custody are African-Amer-
ican, nearly 10 percent Hispanic, that correlates with what we
have in New York State. It may shock you as it does me that 94
percent of our 19,000 defendants who are there for low-level drug
possession and drug sales are people of color. Three thousand and
one-hundred women in New York State, mostly people of color, are
in prison for low-level drug sales or possession.

Now, I respectfully suggest, Mr. Chairman, and this is not news
to you, that this racial disparity cannot be ignored in the adminis-
tration of either State or Federal justice systems.

I was speaking to another Howard the other day, Paul Howard.
He is the district attorney of Fulton County, Georgia. He is the
first African-American elected to that position. He said,

“Will you tell that committee for me that I go around town saying, ‘It ain’t
me that’s putting your people in jail for the 5 grams. That’s the Feds.””

I said, “You know, Paul, that’s what we have to say too.”

When we pick juries, we probe with the voir dire on their atti-
tudes toward the disparity of sentencing. That is another reason
that I am pleased that you invited me to testify.

Chairman BIDEN. For the record, why do you do that? Why do
you probe?

Mr. HYNES. Because it is fundamental that many people of color
have had lousy experience not only in the execution of the drug
laws but in dealing with some police officers, and you have to get
them talking about their attitudes with respect to both issues in
order to get a fair jury.
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Let me be very clear, by supporting your proposal, it doesn’t
mean for a moment that I think that possession and sale of drugs
is something that should be handled less than seriously. I would
throw away the key on people who are drug sellers. There is no
plea bargaining for drug sellers, drug traffickers. I don’t care what
the amount is, if they are not addicted. There is no plea bargaining
for sociopaths as well.

But I believe that there is another important reason for manda-
tory sentences. It has allowed me in New York State to have a
very, very successful program called the Drug Treatment Alter-
native to Prison. We started that program in 1990. We permit
chronic drug offenders who sell drugs to support their habit a sec-
ond chance to straighten out their life, if they go to residential drug
treatment for 15 to 24 months.

I want to emphasize, this is a coercive prosecution-run program.
We decide who gets into the program. We reject two-thirds of those
people who apply. We have a guilty plea of typically 3 to 6 years
in State prison. If they leave the reservation, we go out and grab
them, and we are successful at 98 percent, getting them within 9
days. We execute the sentence and they go upstate.

We point with pride though that 900 offenders have gone
through DTAP; 606 have graduated. They have been trained for
jobs. They have jobs. They are paying taxes. Three hundred and
eight are still in treatment.

Our graduates have saved New York State taxpayers $23 million
in economic benefits by lowering health, welfare and recidivism
costs and by becoming taxpayers themselves.The recidivism rate is
one-half for our DTAP graduates, as compared to those who were
eligible who turned us down and decided to go to prison instead.

Our 1-year retention rate is 80 percent. That is because it is co-
ercive, and that is because there is job training and job placement.

A couple of weeks ago, Asa Hutchinson, the DEA Administrator,
came down to Brooklyn and was our keynote speaker at out annual
DTAP graduation. I have got to tell you, if you asked him his expe-
rience, he would explain that he was visibly moved by the grad-
uates that we had, and one kid in particular who is 11 years old,
thanking us for bringing her father back to life.

He, of course, was one of the cosponsors in Congress, with the
companion to your S.304. I know you, Mr. Chairman, and other
members of this committee, have supported a drug treatment alter-
native to prison that allows State prosecutors all over this country
to have the same success rate we have had.

Chairman BIDEN. By the way, it just takes your DTAP program.
This is the guy, though, who has been pushing this Congress to
make sure to try to get us in to have drug treatment in prisons.
One of the things we found out is that, which surprised me, I must
tell you, 15 years ago—I always thought, unless you wanted to be
in treatment, it didn’t work. There is no distinction between being
coerced into treatment and having to stay there and voluntarily
waking up one morning and say, “I want to go to treatment.” That
is an interesting phenomenon. The leader in that effort to try to
get the States, conditioned upon Federal moneys, to have drug
treatment programs in their prisons has been the Senator from
Alabama.
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Mr. HYNES. Yes, he is. I certainly acknowledge that.

I have always maintained, finally, it makes no sense to ware-
house nonviolent drug abusers in prison for long periods of time
only to have them come back to their neighborhood, and they go
to jail on the installment plan for life.

It is my hope that this Congress will enact the DTAP legislation
this year. But in any event, whatever legislative changes are made,
I respectfully suggest to you that you tie it to mandated drug treat-
ment.

Thank you for the opportunity.

[The prepared statement of Mr. Hynes appears as a submission
for the record.]

Chairman BIDEN. Thank you very much.

Mr. Otis.

STATEMENT OF WILLIAM GRAHAM OTIS, ADJUNCT PRO-
FESSOR OF LAW, GEORGE MASON UNIVERSITY LAW
SCHOOL, ALEXANDRIA, VIRGINIA

Mr. Otis. Thank you, Mr. Chairman.

As befits someone who is the last witness in a hearing of this
kind, I will attempt to brief.

Chairman BIDEN. That’s all right. You have been kind and pa-
tient with us; we will be patient with you.

Mr. Ot1s. Thank you very much, Mr. Chairman and Senator Ses-
sions.

I am happy that you have given me the opportunity to talk with
you today about this quite important subject.

I agree with the Sentencing Commission that the present dis-
parity between crack and powder sentencing should be addressed.
But I do not believe that the answer lies in giving a break to crack
dealers.

The answer, which the Senate correctly adopted a little more
than 2 years ago in an amendment to the bankruptcy bill, is to
raise powder sentences by a modest amount.

At the outset, I want to say that reasonable minds can differ on
this question. The commission’s proposal is sincere and conscien-
tious. The same is true of the more balanced proposal sponsored by
you, Senator Sessions, and Senator Hatch, whose work to safe-
guard our citizens I think is a benchmark of public service, both
here in the Senate and in your tenure as U.S. attorney.

With all respect, I believe that in this instance the better view
is to maintain in full effect the crack sentences we have now. This
is so for several reasons. The first is that they are a major success
story.

I think, Chairman Biden, you don’t give yourself enough credit—
and I am perfectly sincere in that—for the legislation that you
helped to craft and that has given us these sentences.

Fifteen years ago, the crack wars were breeding endemic violence
in our country. Once safe and stable neighborhoods had become
free-fire zones. That has changed. We have not entirely won the
war on crack, but our progress has been considerable.

As statutory minimum sentencing at the current levels began to
kick in, dealers who in the past would have been back on the street
instead have remained our official guests. As they stay put behind
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bars, the rate of violent crime, so much of which was generated by
crack gangs, has decreased every year since at least 1994.

There are people alive today, probably dozens and perhaps hun-
dreds, who would have been casualties of the criminals we have
kept locked up under these supposedly excessive sentences. At the
minimum, it would be a precipitous gamble to change a sentencing
regimen we know has helped keep us safer from drug dependency
and overdose deaths, not to mention gunplay and murder—until we
have a better idea than we do now of how much crime will result
from bringing down these sentences.

Second, much of the impetus for change in this area is the idea
that crack sentences are racially discriminatory. But I believe that
is misconceived. It is true that about 85 percent of offenders sen-
tenced in the Federal system are black. But it is also true that only
1 percent of blacks are among the thousands of defendants sen-
tenced for methamphetamine offensives, which likewise carry a
heavy mandatory minimum sentence. Indeed, distribution of a par-
ticular quantity of methamphetamine carries the same mandatory
sentence as distribution of that same quantity of crack.

This tough meth sentencing is not explained by the system hav-
ing decided to be particularly harsh with those dealers because the
vast majority of them are not African-American, any more than the
toughness of crack sentences is explained by the fact that the ma-
jority are.

The reason for the gravity of these sentences for both drugs is
that in both instances Congress was properly concerned about the
rapid spread of a dangerous and addictive substance whose dis-
tribution is so strongly associated with violence. That concern re-
mains valid.

The large percentage of African-Americans sentenced for dealing
crack does not change the fact that today, as at the time the man-
datory penalties were enacted, crack is an exceedingly harmful
drug that doesn’t know or care who is dealing it or who is victim-
ized by it.

Protecting all citizens from it continues to warrant the minimum
sentences Congress has prescribed and that are working. It would
be not justice but a burlesque of justice for society to chip away at
sentences we know have served us well for reasons unrelated to the
danger the drug poses.

This would be true in any event, but it is particularly true, for
sliding back to the old days of relatively light crack sentences is
most likely to damage the group of black citizens on whose behalf
it is supposedly undertaken.

If we are to have a sentencing system engineered with one eye
on race, which in my view we should not, at least we should keep
that eye on the great majority of black people who want nothing
more than their right to live in peace and safety, and who I am
quite sure do not what crack-dealing criminals of any race to take
that right away from them.

Finally, the commission’s proposal sends exactly the wrong mes-
sage. As one prominent citizen noted in opposing an earlier com-
mission plan to lower crack sentences, and I am quoting now,
“Trafficking in crack and the violence it fosters has a devastating
impact on communities across America, especially inner-city com-
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munities. Tough penalties for crack trafficking are required be-
cause of the effect on individuals and families, related gang activ-
ity, turf battles, and other violence. We cannot stop now. We have
to send a constant message to our children that drugs are illegal
and dangerous, and that penalties for drug dealing are severe. I am
not going to let anyone who peddles drugs get the idea that the
cost of doing business is going down.”

These words of President Clinton were true when he spoke them
a few years ago, and they are true today.

If we are to reduce the disparity in sentencing, let’s do it without
letting anyone who deals in crack get the idea that the cost of his
business is going down.

[The prepared statement of Mr. Otis appears as a submission for
the record.]

Chairman BIDEN. Thank you very much.

I yield to the Senator.

Senator SESSIONS. Well, I thank both of you.

Mr. Otis, thank you for your words.

Mr. Hynes, good to see you again.

These are important issues. I think the number of drug cases
prosecuted in Federal court would represent, Mr. Hynes, would you
say less than 5 percent of all drug cases?

Mr. HYNES. I think that is accurate, Senator. We had 6,000 felo-
nies last year—2,150 were felony. But the vast majority of the
4,000 were drug-related, meaning that the people were addicted.
But you are right, it is very, very small.

Senator SESSIONS. Federal courts handle a small, pretty hand-
picked number of cases that they believe, for some reason or an-
other, merit Federal prosecution rather than prosecution in State
court.

Mr. HYNES. They’re the Mercedes.

[Laughter.]

Senator SESSIONS. That is spoken like a true State prosecutor.

[Laughter.]

The point of all that, for me, is the cases that are getting pros-
ecuted in Federal court I think are not normally the small cases,
unless they are caught up in a web of——

Mr. HYNES. As you suggest, when you were a U.S. attorney, you
would take down a whole gang. It didn’t matter what the rates
were.

Senator SESSIONS. Sometimes all you have is that.

Also, Mr. Otis, we were very successful. Apparently, some judges
are not as favorable to using relevant conduct. You catch a person
selling 5 grams of crack, and then you would prove that they were
on that street corner and selling 5 grams every day for the last
month, and the judge would give higher sentences based on that.

I guess all I am saying, Mr. Chairman, is that this thing is really
complex. It is hard to get numbers that you can live with and un-
derstand, just having been there, having seen it, recognizing two
countervailing issues. One is that it does diminish somewhat, but
I don’t think much, the power of the prosecutor to plea bargain. I
think it does have the potential, but I hope does not, to send a sig-
nal that somehow we are less serious about drugs. I think that
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would be a tragedy. I know you are concerned about that. I know
that the Attorney General is concerned about that.

I talked to Larry Thompson, the deputy attorney general, and he
wants to send the signal that we are getting tough on drugs and
we are cracking down on drugs.

But I think that we cannot allow those fears to keep us from cre-
ating a tough, justifiable sentencing system. I believe that what we
have offered is in that range, and I appreciate you having this
hearing.

Chairman BIDEN. Thank you.

To reinforce Mr. Hynes’ point, in the Federal district, the eastern
district that takes in his county, which, I might add, is 2.5 times
bigger than my State, there were 44 cases brought for crack co-
caine and the average weight in grams was 362.4.

I was looking down this list of all 93 districts, and I am not con-
fident what point it makes, but there are only a few jurisdictions
where the gram weight was at 5-something or below. They were
the Virgin Islands, New Hampshire, eastern Washington, and Alas-
ka. It goes from 1.9 grams in the Virgin Islands to 5,000 grams in
Northern Oklahoma, as the weights for which there was a Federal
prosecution.

I acknowledge, as the Senator said, this is a complex issue. It
doesn’t mean there were plea bargains along the way. It doesn’t
mean there wasn’t other information justifiably extracted or co-
operation gleaned.

But I think the interesting thing that I would like to look at rel-
ative to the Senator’s legislation is your suggestion, Mr. Hynes, of,
in effect, diversion here to treatment. I don’t know whether the
Senator is interested in that. This is not a request. Maybe we could
sit down and figure out whether that is appropriate, because I
think you make a fairly compelling point.

I will make sure that the Office of the District Attorney report,
the 11th Annual Report of 2001, is made part of the record.

[The information is being retained in committee files.]

Mr. HYNES. Thank you, Senator.

Chairman BIDEN. I think the point that Mr. Otis makes is worth
making again. I guess the reason I am making it is, since I am the
guy who drafted the law, I want to make it clear, which I hope that
everyone understands in any community, that it was not meant to
be discriminatory. For, as you point out, Mr. Otis, methamphet-
amine, which is the scourge of the Midwest and rural communities
right now, is a circumstance where less than 5 percent, I think it
is closer to less than 2 percent, of those who go to jail for relatively
harsh penalties for methamphetamine possession are African-
American. So it was not intended.

But the thing that I keep coming back to is some rationale for
at least a marginally harsher penalty for crack is if 80 percent of
the people on the streets of D.C.—and I expect it is the same in
your district.

I would ask you, if they have this much powder cocaine, 80 per-
cent of the time they are going to cook it into stuff that ends up
a couple hundred times more than this vial. It takes this much in
your possession to go to jail for this much, or to be able to be co-
erced or bargained or whatever. If you took half this amount, the
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penalty for half this amount doesn’t equal this amount. Your 500
grams cooks up 450 grams, and what is that? Well, if you cut this
in half, we are talking about 225 grams, and this is 5 grams.

You go to jail for possessing this for a heck of a lot longer than
you go to jail for possessing half of this. That is the part that I
have difficulty with, not that this is not more addictive, because
more pleasure is given.

I once asked, when I got started in this back in the 1970s—I am
going to say something outrageous: I think I have spoken to every
drug expert of renown in the last 20 years. We were talking to two
leading scientists at Yale University. I asked them to explain to me
what makes somebody become addicted and someone else not ad-
dicted to any drug, and particularly talking about cocaine, which
is described as a lightening storm in the brain. There is no single
receptor that is affected by cocaine, as we all know. That is why
it is more difficult to treat, more difficult to deal with.

I asked the question and he gave me an example I will not give
here, because it will be misunderstood by some. But he gave me an
example, he said, if the first time you engage in an activity, and
the result is one that does not make you feel really good in the first
instance—whether it is premarital sex or whether it is cocaine or
whether it is smoking a cigar—your likelihood of going back to
doing that again, and desiring to want to do that again, is less like-
ly. It is pretty much response-driven. There are a lot more com-
plications as well, but that is the single best predictor.

The reason why this is so addictive, if you know how to smoke—
and some of us don’t. I have never smoked in my life. Not good or
bad, I just wouldn’t know how to put a cigarette to my mouth.

But if you know how to smoke and inhale, then you are going
to get a good feeling. If you know how to snort and you don’t get
it right, and it gets in your eye instead of in your nostrils, you may
not.

Mr. HYNES. Can I add just one point?

Chairman BIDEN. Yes.

Mr. HYNES. You get caught in Brooklyn with that thing in your
left hand, I don’t care if you are a stone-cold junkie, you’ll go to
prison for life. There is no DTAP for that stuff. You go to prison
for life under the Rockefeller drug laws.

Senator SESSIONS. First offense?

Mr. HYNES. Yes, sir. You bet.

Chairman BIDEN. Well, Mr. Otis, maybe you should hang out
with Mr. Hynes.

[Laughter.]

But I understand the point you are making.

But at any rate, that is my biggest problem, and I think the
problem my friend has.

Unless we can logically explain and rationalize to the public—
black, white, Hispanic, anyone—that there is a rationale, an im-
plicit fairness to what we are doing, then it, I think, breeds a con-
tempt for the system and for the law.

Again, I know this sounds this awful, sounds self-serving, I lit-
erally, not jokingly, by myself with my staff, I am the guy who
drafted the Sentencing Commission law. I mean, it wasn’t a joint



47

project. It wasn’t with 50 other Senators. It was in my office. Then
I went out and tried to sell it.

I am not a guy who thinks we shouldn’t have tough sentences.
I am the guy who insisted that we eliminate probation and parole
in the system.

But I just have trouble rationalizing this, unrelated to race, un-
related to anything, just logic.

Mr. OTis. Senator, may I respond to that?

Chairman BIDEN. Please.

Mr. Otis. What you did, when you originally wrote this legisla-
tion and wrote these penalties into the law, has saved lives.

Chairman BIDEN. I don’t doubt that.

Mr. OTi1s. You are responsible and should take credit for the sav-
ing of those lives.

What is of most concern to me is that we don’t know, we haven’t
had a study, the Sentencing Commission has not yet looked into
this, of what is going to be the effect on these lifesaving sentences
that you wrote. What is going to be the effect if we start bringing
them down? At least, it seems to me, we ought to have a better
idea than we do now, because we know that these sentences—that
people who would have been out on the streets with this gunplay
have been in prison. There hasn’t been the gunplay, and people are
alive today because of the sentences you wrote. I want to make
sure that their lives continue to be protected, unless we know for
sure that bringing down these sentences is not going to have the
effect that I am afraid it will.

Chairman BIDEN. Let me conclude what I have to say, and since
it is the Senator’s bill, I will yield to him to close the hearing.

I think that’s what they attempted to do by this chart. They at-
tempted to indicate, as a practical matter as to how the laws are
in fact enforced at the Federal level, what the impact would be if
the Sentencing Commission change took place, which goes a little
further than, in effect—it’s slightly different than what my friend
from Alabama is suggesting.

As my friend from Alabama suggested, the fact that someone
would go to jail for 8 years versus 10 years, that is the reduction
we are talking about, is not likely to be—188 months versus 95
months—that would be the effect on the average case.

The reason that I read these numbers, why they are compelling,
if in fact there was evidence that Federal prosecutors were in fact
plying the Federal law, and using the 5 gram minimum as the
basis for the bulk of their prosecutions, that would lead me maybe
to a different conclusion.

I don’t know what the average is here, but I bet the average—
and Samuel Clemens once said that all generalizations are false in-
cluding this one. But if you took a look at the average, it is prob-
ably in the range of 100 grams. But my point is that it is way
above 5 grams.

What my friend is suggesting here seems to me to have no not
only material impact, but no even minor impact on the efficacy of
the law as it is used now to look people up who are bad guys who
are costing people their lives by selling it to them and/or being shot
in the process.
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Mr. HYNES. That is what Paul Howard and I talked about. You
see, no one in my community or in the great county of Fulton
would complain about people going to jail for what you have in
your left hand. They wouldn’t complain a bit. But they get very
upset over disparate sentences given to yuppies as opposed to peo-
ple in the inner city. They get very upset.

Chairman BIDEN. I have no further comments.

Senator SESSIONS. What we are trying to do, I think we want to
be able to walk into any audience in America and say we consid-
ered this. Our Sentencing Guidelines, if they are going to be run
from Congress, and they are being run from Congress, if the Con-
g}r;ess is going to do it, we ought to listen and be able to defend
them.

There may be a few small cases at the margin where these
changes might affect the prosecutor. But for the routine case, I
think there are plenty of tools there. If we get a little enhancement
on powder, which as you note, Mr. Chairman, can be converted
readily to crack, I think that would also help us on the fairness
issue, which I believe is important.

When you stand before a jury, as I did many times—over half of
the jury routinely in my district would be minority jurors. They
want to do the right thing. They want to believe that the system
they are supporting is correct.

If we aren’t careful, that faith could be undermined and lost. I
think this would be a step in the right direction. I don’t believe it
would undermine our legitimate ability to crack down on drugs,
particularly crack.

Ebelieve we are making some progress. I think it is time to get
it done.

Mr. HYNES. Senator, if I can persuade you on mandated drug
treatment, I would be happy to come and see you.

Senator SESSIONS. I will just say this: I talked to Mr. Schuster
just before you came in during the break, and I certainly believe
that intervention, treatment and/or close monitoring of people who
have a drug problem works. It’s not a cure-all. Everybody doesn’t
come out perfectly clean and never commit another crime, but you
get less than you would otherwise. We ought to do more of it.

If we can’t afford treatment for every person in America who
wants it, we can afford these intensive monitoring programs that
can help. I am open to that. I think that is probably a different
issue. I know Senator Hatch is concerned about it and has some
legislation on it. I would be willing to talk to you about it.

Chairman BIDEN. Let me close by asking unanimous consent
here that several things be placed in the record.

Senator Grassley has two documents and a half-dozen letters to
the committee from prominent individuals, who support reducing
the 100 to 1 ratio.

Chairman BIDEN. Secondly, I would ask unanimous consent that
we attach to the record support of the direction my friend from Ala-
bama wishes to go from Joe Califano; from Jim McDonough, Gov-
ernor Jeb Bush’s drug czar; from Wayne Budd, a Ronald Reagan
and Bush appointee; a supportive letter from Federal judges who
were formerly U.S. attorneys; a supportive letter from Dr. Herb
Kleger, who was the first guy to occupy the position with Bill Ben-
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nett; and a supportive letter from the College on Problems of Drug
Dependence.

Without objection, that will be placed in the record.

Mr. Otis, I thank you for your testimony.

Charlie, thank you for coming down. I know you are a busy man,
so we appreciate it.

We are adjourned.

[Whereupon, at 1:39 p.m., the subcommittee was adjourned.]

[Submissions for the record follow.]

[Additional material is being retained in the committee files.]
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Statement for the Record
Crime and Drugs Sub-Committee
“Federal Cocaine Sentencing”
May 22, 2002

For nearly a decade, the ACLU and other civil rights organizations have opposed
the disparity in sentencing for equal amounts of crack and powder cocaine. We are
urging Congress to take decisive action to address this disparity. The Crime and Drug
Sub-Committee of the Senate Judiciary Committee is holding a hearing today on a
report to be released by the United States Sentencing Commission (USSC). ltis
anticipated that the Commission will recommend that Congress begin to address the
disparity in sentencing by raising the trigger amount for a mandatory sentence for crack
cocaine from 5 grams to at least 25 grams. While we do not believe that this
recommendation goes far enough, we urge Congress to begin addressing this disparity
immediately.

In 1986, Congress enacted mandatory minimum sentencing laws for all drugs
and determined that crack cocaine should be treated as a distinctly different drug than
powder cocaine with uniquely harsh penalties. Congress set the penalty for the sale of
five grams of crack cocaine {about the weight of two pennies) at a mandatory five years
in prison. For powder cocaine, Congress set the triggering quantity for a five-year
sentence at 500.grams (a little more than 1 pound). Thus, it takes 100 times more
powder cocaine to trigger the mandatory sentence for powder cocaine than for crack.

In 1988, Congress chose to make mere “possession” of five grams of crack

cocaine punishable by five years in prison. It is the only drug that carries a mandatory

! Section 6371 of Public Law 100—690 amended 21 U.S.C. 844(a).
1
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prison term for possession. Possession of any other drug triggers a maximum sentence
of one year in prison.

The 100:1 disparity between crack and powder cocaine sentences is
unjustifiable. Research has shown that cocaine is cocaine regardless of the form in
which it is used. The United States Sentencing Commission (USSC) has long been
sympathetic to this fact, which is why in 1995 it passed a sentencing guideline
amendment to make crack penalties the same as powder. Unfortunately, Congress
blocked the guideline amendment so it did not become law. However, Congress did
note that the 100:1 disparity was unjustified and it asked the Commission to come back
with another recommendation to resolve the disparity.

In 2002, the Commission re-opened the crack powder debate and once again
heard testimony from experts who reiterated that there is no valid scientific or medical
distinction between cocaine in its powder form or in its base form (crack).

Cocaine Sentencing Has Racially Discriminatory Consequences

Unfortunately, the difference in the cocaine weights that trigger mandatory sentences for
crack and powder cocaine has racially discriminatory consequences. Nationwide statistics
compiled by the Commission reveal that the race of those prosecuted for crack offenses has
predominately been African American. In 2000, 84.7% of crack cases were brought against
African-Americans, 9% against Hispanics and only 5.6% against Whites. Caucasians, however,
comprised a much higher proportion of crack users: 2.4 million Caucasians (64.4%), 990,000

Afiican Americans (26.6%), and 348,000 Hispanics (9.2%). For powder cocaine, the

2 See United States Sentencing Commission, 1992 Data File, MONFY 92, Table 31, “Race of Defendant
by Drug Type,” October 1991 through September 30, 1992).
2
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disparities are somewhat different. Of all powder cases brought, 30.5% were against African-
Americans, 50.8% were against Hispanics and 17.8% were against whites.

The Reasons for the Sentencing Differences are Unwarranted

Three reasons are often cited for the gross distinction in the pgnalties between
powder and crack cocaine: addictiveness, violence, and accessibility due to low cost. All
three reasons fail as a justification for the 100:1 ratio in punishment between two
methods of ingesting the same drug. The Commission has been aware for many years
that there are no scientific or medical reasons to justify the disparity.

Disparate treatment in sentencing between crack and powder cocaine users is
not justified on the basis of the greater alleged addictiveness of crack. Research has
proven that crack is not more addictive than powder cocaine. In her 10-year study of the
developmental and behavioral outcomes of children exposed to powder and base
cocaine in utero, Dr. Deborah Frank testified before the Commission that “the biologic
thumbprints of exposure to these substances” are identical.* While there are
differences in the manner in which the body absorbs base versus powder cocaine, since
Cocaine hydrochloride (powder) can easily be transformed into crack by combining it
with baking soda and heat, it is irrational to apply a stiffer penalty between cocaine
which is directly sold as crack, and cocaine which is sold in powder form but which can
be treated by the consumer and easily transformed into crack.

Furthermore, the myth of the “crack baby” has been debunked. Dr. Frank

testified, “There are no long-term studies, which identify any specific effects of ‘crack’

% U.8.5.C. Sourcebook 2000, Figure 27.
* See Testimony of Dr. Deborah Frank before U.S.S.C., February 25, 2002.
3
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compared to cocaine on children’s development. Based on years of careful research,
we conclude that the ‘crack baby’ is a grotesque media stereotype, not a scientific
diagnosis.”

Current research indicates that there is no significant difference between the two
substances in terms of causing violent behavior. Statistics from the Commission in
2000 show that in 91% of all powder cases and in 88.4% of all crack cases there is no
bodily injury. Threats were present in 4.2 % of powder cases and 3.7% of crack cases.
Bodily injury occurred in 1.4% of powder cases and 4.5% of crack cases and death
occurred in 3.4% of both powder and crack cases.® Furthermore, according to Dr. Glen
Hanson, there is “very little research on the role that drugs of abuse, such as stimulants
like cocaine or amphetamine actually play in violence.” Dr. Hanson concludes, that,
“research has not been able to validate a casual link between drug use and violence.”

Neither are excessive penalties for crack cocaine justified by its low price and
accessibility. To apply draconian penalties for first time possession of crack on the basis
of its low cost discriminates on the basis of class, especially in light of the fact that
powder cocaine, in spite of its greater cost, is abused by more people in this country.®
Furthermore, higher penalties for crack cocaine guarantee that small time street-level
users will be penalized more severely than larger distributors who possess powder
cacaine before it is transformed into crack. This type of drug abuse policy, which

disproportionately impacts lower income people, is neither logical nor effective.

°Id.
©U.8.8.C., 2000 Drug Sample, Figure 25.
7 Testimony of Dr. Glen Hanson before U.S.S.C. on February 25, 2002.
® With the exception of 1999, the number of powder cocaine offenders has exceeded use of crack in each
year between 1992 and 2000. In 1999, the number of crack offenders was approximately 4,500, slightly
higher than the use of powder offenders, also approximately 4,500. U.S.S.C Drug Briefing, Figure 1.

4
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The New Sentencing Commission Recommendations

Like in 1995, the May 2002 report from the USSC will draw the conclusion that
current disparities between the drugs are unwarranted and they recommend that
Congress change the law. However, the Commission’s recommendations this year are
much more modest than in 1995. The Commission is recommending that Congress
raise the trigger quantity for crack cocaine to af least 25 grams and that it not lower the
trigger quantity for powder cocaine.

The ACLU’s position remains that powder and crack cocaine should be treated
equally and that crack cocaine trigger amounts should be raised to those of powder
cocaine triggers. We oppose any attempt to lower the trigger level for powder cocaine
for three reasons — (1) powder cocaine penalties are already very punitive and there is
no sound reason to make them harsher; (2) powder cocaine penalties are in line with
other controlled substance penalties and raising them will create the same level of
inequity that currently exists with cocaine penalties; and (3) people of color, primarily
Hispanics, are disproportionately targeted for federal powder cocaine prosecutions so
increasing the penalties for powder cocaine will mean a disproportionate increase in
prison sentences for Hispanics.

Representative Charles Rangel (D-NY), has introduced bills that would equalize
crack cocaine levels at the same level as powder cocaine (in the 107" Congress the bill
is 697). On the other end of the scale, Congressman Roscoe Bartlett (R-MD) has
intfroduced a bili (H.R. 4026) to equalize crack and powder by lowering the trigger level
of powder cocaine to that of crack. None of these proposals is likely to pass Congress

this session.



55

A bill that has the potential of movement during the 107" Congress is sponsored
by Senators Jeff Sessions (R-AL) and Orrin Hatch (R-UT). That bill, S. 1874, the Drug
Sentencing Reform Act of 2001, would raise the five-year mandatory minimum trigger
quantity of crack cocaine from 5 grams to 20 grams, and lower the trigger quantity for
powder cocaine from 500 grams o 400 grams. This would leave a 20:1 disparity
instead of the current 100:1 disparity. While we appreciate the willingness of Senators
Sessions and Hatch to address this issue, we must oppose the bill because it does not
go far enough toward addressing this problem. And we particularly oppose any efforts
to lower the trigger quantities of powder cocaine.

Action Needed Now

We urge the Senate Judiciary Subcommittee on Crime and Drugs to support real
reform legislation that makes crack penalties the same as current powder cocaine
penalties. Most importantly, we urge the Committee not to make powder cocaine
penalties more severe. Doing so will only mean more people of color serving

unreasonably lengthy prison sentences.

For More Information, please contact: Rachel King, Legislative Counsel,
American Civil Liberties Union at (202) 675-2314.
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John Hancock Flnancial Services, ine. ;; 6 @é i
John Hancock Place

Past Office Box 111

Boston, Massachusetts 02117 B -
(617)572:8182 VORLDWDE SEONOR

Fax (617) 572.6662
E-mall: whudd@jhancock.com

Wayne A, Budd
Executive Vice Prasidant &
General Counsel

May 20, 2002

VIA FAX AND FEDEX

The Honorable Joseph R. Biden, Jr.
U.S. Senator

221 Russell Senate Office Building
Washington, DC 20510

Re:  Crack/Powder Cocaine: Disparities in Sentencing
Dear Senator Biden:

I would be grateful if you would make this letter a part of the record to be
compiled at the hearing on the above subject which you will be holding on Wednesday,
May 22, 2002.

By way of introduction, I know that we have met on at least two occasions, during
that period of time when I was before the Senate Judiciary Comumittee for confirmation as
U.8. Attomey for Massachusetts in 1989 and subsequently for the position of Associate
Attorney General of the United States in 1992, Iremain grateful for the courtesies which
you as the Chair, in particular, and the Committee generally, extended to me.

Today, I write to you both as a former member of the Department of Justice, as
well as a former member of the U.S. Sentencing Commission (“the Commission™) from
1994 to 1997.

As you are no doubt aware, a majority of the Commission in 1995, voted to
reduce the disparity in sentencing from 100 to 1 {crack to powder) to a one to one ratio in
an effort to equalize the penalties assessed for violations of the cocaine distribution
statutes. When that vote was rejected by the Congress, a second vote of the Commission
(this time a unanimous one) was forwarded to the Congress in 1997 with a ratio range of
25 to 75gs of crack to 125 to 375gs of powder. It is my understanding that the second
vote was rejected as well. ’

As a former member of law enforcement who has overseen numerous successfiil
prosecutions of drug dealers of overy types and description—inciuding those involving
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The Honorable Joseph R. Biden, Jr.
May 20, 2002
Page2

crack and powder cocaine, [ am certainly no friend to or sympathizer with the illegal drug
trade.

I do feel very strongly that the sentencing disparity ratio of 100 to 1 as set forth in
the law at present (i.e., conviction for the distribution of g of crack cocaine is treated
equally in terms of sentencing—78-97 months as a conviction for the distribution of
100gs of powder cocaine) is grossly unfair as a general matter and further that it has had
a demonstrated adverse impact (by design or otherwise) on people of color. Most
importantly, this disparity has no documented relation in any way to factors which
ordinarily might be used to warrant or justify such a broad and sweeping result.

) 1t is my firm belief and hence my recommendation that the ratio should be
reduced at least, to the level proposed by the current legislation which your Committee is
considering (if not lower) and correspondingly that given the current significant level of
sentencing levels at present for powder cocaing, that the sentencing in that area should
not be increased.

I am a person who believes very strongly in justice, faimess and parity for all
persons regardless of their race, gender, nationality or ethnicity. In that light, I would say
that the votes which I cast as a member of the U.S. Sentencing Commission to equalize or
seek a greater degree of parity in the penalties for crack and powder cocaine distribution
remains very high in importance on the list of actions which I have been privileged to
participate in as a public servant; this includes service on the local, state and federal
levels over a period in excess of thirty years,

Thank you for your consideration of this writing. I would be happy to respond to
any questions which you might have of me on this subject.

WAB/ew
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SUBMISSIONS FOR THE RECORD

COLLEGE ON PROBLEMS OF DRUG DEPENDENCE, INC.

May 20, 2002

Exscutive (Hficer: :
Magtin W. Adler, PhD
Dapammant af Pharmacology
Tamgle Univerelty Schoef of Medicine
e NM?? Broad Sireet
Phizdalphis, PA 12120-5104 . .
(215) 7073042 To the Honorable Joseph Biden
Fax (215} 707-1504 Iy
Emai: baldesgl@vm.tamale ads 221 Russell Senste Office Building
Wabsite: hip/wwew spad.org Washington,zD.C. 20510
Bowrd of Diwotors:
Docathy K. Hatsukami, PhD, Prezideart : .
Charles R, Schuster, PhD, Past-Prasident Dear Senator Biden:
;am s (-élgs. PhD, ?;eséde;&!—ﬂeﬁ .

tephen G, Hazman, PhE, Treasursr N . . . .
Huda AXl, PhD It is our understanding thar the Senate Judiciary Cornmittee is
i;?;’,,?ﬁ“o";ﬁgﬁgm Pad having s hearing on the disparity in sentencing guidelines
Rsmuei & Doudwyier, Bnl . . . B
Nargaret &, Eneingar, PO  between crack cocaine and powder cocaine. . On behalf of the
Hinolas £ Gosdars, PO ) College on Problems of Drug Dependence (CPDD) and as
Staahon T. Higgins, P10 Presidep: of this organization, I am writing a letter that is in
g;"“’_‘;,;{ﬁﬂ;;ﬁbm support of réducing the sentencing disparity between crack
Benha K Madres, PH e T 4 1y
e oo cocamc;.:and _powdezed cocaine. The CPDD, formerly thle
domes L Soransen, #10 Committee on Problems of Drug Dependence, has been in
aa0rges E. WD, M . - ' . . .

4 4 existenee singe 1929 and is the longest standing group in the

Cumie Wight, 4D, MPH
United States addressing problems’ of drug dependence and abuse.

From 1929 untl 1976, the CPDD 'was associated with the
National Academy of Scierices, National Research Council. Now
" the CPDD fiinctions as an independent organization representing
a broadirangk of scientific disciplines and medical specialties
concernied with researching and usderstanding the causes and
consequences of drug sbuse and based upon this understanding,
the developmient of effective prevention and tregement
interventions. It is the Jargest scientific organization in the
United States and the world devotéd to drug abuse research.

The College on Drug Dependence strongly believes that policies
should be based on the best available science. The following
provides the scientific data to date.

In the United: States, cocaine js usually used by one or more of 3
routes: intranassl (snorted), smoked and Intravenous. Crack
cocaine is the smoked form of cocaine. Powder cocaine (cocaine
hydrochioride) is either snorted ordissoived and water and
injected
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¢ Cocaine hydrochloride and crack cocaine are pearly identical compounds: Crack
cocaine is cocaine hydrochloride with the hydrochloride part removed.

» Cocaine hydrochloride and crack cocaine have the same pathways of metabolism and
metabolites and effects in the bram ; Thereby, both these forms of cocaine produce similar
physiclogical, subjective and Sehavioral TESpOnsEs,

*  Once addicted to the drug,‘cocaine hydrochloride and crack cocaine result in similar
negative legal, financial, intarpersonal, vocational and physical CONSEquEnces.

* Route of administration ang spead of delivary are more important than the form of
parent compound, since the speed of delivery is related to the euphoric effect of the drug.
Thus, the rapidity of drug absorptmn to the brain impacts the potential for addiction and
possibly physical dependence. The! faster the speed of delivery, the more likely the drug
will be abused. For example, cmck cocaine and cocaine hydrochloride delivered
mtravcnously are more likely to lead to addiction than intranasal cacaine. The data show
that the use of crack cocaine results'in a more rapid increase in frequency of use, greater
amolmts of cocaine use, more fapidonset of problers and entry into treatment. However,
these effects are also observedfor intravenously administered cocaine hydrochloride.
One method 1o determine the a’dd{ct:c:n potential of a drag is to examine the percent of
those exposed to the drug who, become heavy users of the drug, Based on the National
Housshold Survey on Drug Abusc the percent of ever users of cocaine who then report
using at least once a week in the past 12 months is 2.2-2. 8 % compared to 4.4% of crack
users. The differential ratio is 1.6-1L3.

¢ Based on data collected in the fate 1980s and early 1990s, the use of cocaine

hydrochloride usually pr eceded the 1 use of crack cocaine. Approximately 70-90% of

crack users used intranasal cocaine hydmchlonnc prior io use of crack. Therzfore,

cacaine hydrochloride could be ccmmd*red a gateway drug for crack cocaine, Ifis

possible, however, that more recentda’a would show thet a significant number of users
. began with the use of crack cocaine: )

. Manv non—dmg factors play 2 sjgnificant role In deu:rmuung cocaine use. These
factors include drug availability, qCuCSSlbh}t} and cost. Crack cocaine is more available
and accessible in poor neighborhoods and sold at a lower umt dose cost than cocaine

hydrochloride.

»  The distribution sysiem is ene of the major causes of violent crima associated with
cocaine use. Although the usepf hxgh doses of cocaine can result in violent behavior, the
occurrence of violence caused saZeI by the drug is low. Evidence shows that object and
people crimes have greater associations with both crack cocaine and intravenous cocaine
bydrachloride compared to intranasal cocaine hydrochloride, The rates of violent crimes
associated with crack cocaine ab opposed to cocaine hydrochloride, in general, are 2 to 3
times greater {see Table 1), T b sarde raves are oherved across the twe forms of cocaine
when examining the percent that carry weapons (see Table 2). When examining the
nummber of emergency room vis“‘;:s {Drug Abuse Waming Network, 1997) or costs
associated with effects on the fetus (see Table 3), a two-to-three fold increased rate is

observed for crack cocaing as opposed to cocaine hydrochioride.
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¢ Many individuals convictéd of crime are addicted to cocaine (see Table 4). Studies
show that drug courts can be eszeét}“vc in treating the addiction, reducing recidivism and
are significantly more cost-effective than incarceration or other means of drug control
(See Figure 1) and more hkc]y to result in reduced cocaine consumption (see Figure 2).

Based on these data, CPDD bélicves that although there is justification for differences in
sentencing between crack coc%ine and cocaine hydrochloride, there is no scientific
justification for the degree of the current disparity in sentencing. Although the criteria by
which to determine this ratio 1s uncertain and the science to date is limited to make this
determination, if negative consequences associated with each form of cocaine use are
considered, then the ratic shoufld be: 1:3 or at most 1:5. On the other hand, if median
quantity of crack cocaine invalved in cocaine wafficking cases (68,7 grams, United States
Sentencing Commission) is used s the criteria, then the ratio should be 1:10.

Unfortunately, differences iu availaiaility of the drug in d:fferent neighborhoods,
combined with the sentcncmg dxspa_my, resulted in penalizing poor, black communitiss
and in significantly more convmcnom among blacks compared to whites. The higher rate
of convictions is observed améng blacks even though a higher proportion of whites Teport
using crack cocatne compared to blacks. The data also supports the fact that treatment is
effective for the nonviolent drug addicted user. Programs such as the Residential
Substance Abuse Treatment P} gram and Drug Courts that are proposed in the National
Drug Control Strategy issued by the Executive Office arc excellent avenues of
intervention. Studies have shqwn that one-year after discharge, non-incarcerated
individuals who have anendeq drug abusc treatment experienced significant reductions in
arrests (64%) and self- reponed illegal activity (48%; Office of National Drug Control
Policy, 2002). In 2000, the cost of incarcerating drug offenders exceeded $9 billion
annually (Schirald:, Holman, Bcatty, 2000). Itis our belief that sentencing should be
related to the nature of the crime rather than solely on the form of cocaine.

If you have any questions, please feel free to contact us.

Sincerely yours,

Dorothy Metawkamoli
Dorothy K. Hatsukami, Ph.D
President, College on Problems of Dru: Dependence

Ce:  Martin Adler, Ph.D. E&ecut'ive Officer of CPDD
Louis Harris, PhD,, Pmsxdem Elect of CPDD
Charles Schuster, Ph. Dl., Put President of CPDD
Stephen Holtzman, Ph‘p Secretary Treasurer of CPDD
Warren Bickel, Ph.D, Poh’cy Officer of CPDD

Wiiliam Dewey, Ph.D.{ co-Policy Officer of CFDD
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Table 1. Percent of cnmes commltted among crack cocaine and cocaine

hydrochloride (HCI) offenders

i :

Crack Cocaine ( Cocaine HCI

B N S

| &
I[ Violent crimes’ ? i 40-50 ‘ 20
| Carry weapons” : { 28 ‘ 15 3
LExtensrvc criminal records ; B 18 j 7 ’
Career offender status™ ‘ J 6 J 3
Offense within 2 years of reféasez [ 19 ’! 8

Fagan and Chin, 1950
2US. Sentcncmg Commission, 1995
? At least 2 prior crimes of violence or drug trafficking
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Table 2. Percent who carried weapon in last 30 days: 1992 Youth Risk
Behavior Survey ‘

i Black White ‘ Hispanie —J
! P48 31 36 f
Crack ! ]
:‘ 40 25 30
Cocaine : .
715 14 14 1
No use P |
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Table 3. Fetal Effects
Hospieal t‘qsts and Length of Stay
| Crack Cocaine Other forms of
L Cocaine
Cost 36735 $1226
Stay (days) 7.9: [ 2.9

Phibbs, Bateman, Schwartz, 1991.
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Table 4. Cocaine Addiction-Driven Crime

= Percent of all users that were heavy users'
Non-Institutionalized: 22%
Incarcerated: 51%
*  60% sold drug to fund personal use’
®  64% of federal offendérs considered to be dxsmbutors identified as
having substance abuse problem’

! Everingham & Rydell, 1994
* Misczkowski, 1990
*1JS Sentencing Commission, 1995

P.g-1s
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Cost of reducing consumplion by 1%

($ millions per yaar)
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UNITED STATES DISTRICT COURT
EASTERN DisTRICT OF NEW YoRrx

“HAMWERS OF BROGKLYN. N. Y. 19201

RAYMOND J, DEARIE
L. 2, BISTRIST Jupag

Apiil 15, 2002

Honorable Diana E. Murphy, Chairperson
United States Sentencing Commission
One Columbus Circle, NE

Suite 2-500, South Lobby

Washington, qu: 20002-8002

Dear Judge Mlirphy:

I am pleased to enclose a joint staterment from a number of our cofleagues
addressing the important issue of the cocaine/crack sentencing ratic which we understand
Is under review, by the Commission, We urge the Commission's consideration of the views
expressed and stand ready to respond to any inquities.

Thank you.
Very truly yours,
Ra%nd 7. Dé: /ﬂf‘é—
United States District Judge
enclosure

be: Judge Sterling Johnson, Jr.

P.e2ws
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STATEMENT TO THE UNITED STATES SENTENCING COMMISSION
CONCERNING THE PENALTIES FOR POWDER AND CRACK COCAINE
VIOLATIONS SUBMITTED BY CERTAIN UNITED STATES CIRCUIT COURT OF
APPEALS AND DISTRICT COURT JUDGES WHO PREVIOUSLY SERVED AS
UNITED STATES ATTORNEYS

The undersigned are Judges of the United States Circuit Courts of Appeals and District
Courts - Republicans and Democrats -- cach of whom has previously served as United States

Attorney, Having served as federal prosecutors, we believe we have a weB-founded

" understanding of c}ha factors that must be weighed in establishing the appropriste sentences for

crimminal condugt. Wf write to set forth our considered judgment concerning the penalties for the
distribution of pov;fdér sucaine and erack cocaine.

It is our strongly held view that the current disparity between powder cocaime and crack
cocaine, in both the mandatory minimum statutes and the guidclines, cannot be justified and
results in sentences that are unjust and do not serve society’s interest.

* Having regularly reviewed presenterce reports in cases involving powder and crack
cocaine, we can attest to the fact that there is generally no consistant meaningful difference in the
type of individual involved. At the lower levels, the steerers, lookouts and streei-sellers are
generally impoverished individuals with limited education whose avolvement with crack
rather than powder cocaitee is more a result of the demand in their neighborhood than a conscious
choice to sell one type of drug rether than another. Indeed, In some cases, a person who is selling
erack on one day i selling powder cocsine the next. At the tigher levels in the distribution chain,
it is generally of no concern to the individuals involved whether the cocaine that they seil is

ultimately distributed in the form of powder or is transformed through a relatively simple cooking

P a3es
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process into crack. At cither end of the distribution chain, the substantizily greater sentences for
those who are {nvolved with crack cocaine do not appear to have any greater deterrent impact
than that achieved by the lower powder cocaine penaltics.

Thus, the differences in the current mandatory minimums and guidelines for powder and
crack cocaine result in the imposition of overly severe sentences on those who are involved with
relatively small amounts of crack at the lowest level of the disteibution chain, without providing
any corresponding benedfit to sockty.

We disagree swith those who suggest that the disparity in treatment of powder and crack
cocaine should bemw by altering the penaltics relating to powder cocaine. The penalties for
powder coeaine, both mandatory minirmm and gnideline sentences, are sevara and should not be
J'DM

Tn enacting the mandatory minimmums, it was the view of Congress that "the Federal
govermnment'’s most intense focus oughit to be on major traffickers, the manwfacturers or heads of
organizations, who are responsibie for creating and delivering very large quantitics of drugs. . . ."
HLR. Rep. No. 99-843, at 11, 99th Cong. (1986). Thus, the quantities adopted to trigger the
application of the mandatory minimum were "based on the minimm quantity that might be
controlied or distributed by a trafficker i a high place in the processing and distrbution chain.”
I av 12

Experience since the adoption of these mandatory minimims indicates that, 23 a result of
aggregating stall quantities of drugs distributed over an extended period of time and conspiracy
charges Enking those who play a minor role in the distribution network with the major traffickers

by whom they are employed, the mandatory minimum seatences ste often applied to lower level
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violators, which was not Congress' intent. Any lowering of the amount of powder cocaine that
would trigger the application of the mandatory minimum would only exacerbate this problem.

Thus, there ia 2o reason to increase the severity of the mandatory minimum provisions for
powder cocaine by lowering the amount that wotld trigger the application of the mandatory
Minimum. The dispatity should be remedied only by raising the amount of crack cocaime that
woutld trigger the application of the mandatory mininmum,

Finally, & is important to note that to the extent mandatory minimum or guideline
scatences, for dm:r powder or crack cocaine, result in the imposition of sentences that arc
greater than justice roquires, it 8 not only the defendants and their families that suffer. Our
prisons are ovcmﬁéded and it currently costs approximately $23,000 per year to toaintain an
individual in prison. Thus, the imposition of lengthy prison terms on those who play a minor role
in a powder or crack cocaine distribution network places an unwasranted cost on the American
taxpayer. ‘This i8 particularly troe in the case of the many alien defendants whe will be deported
upon completion of their prison sentence.

In sum, we do not believe there is any reason to increase the severity of the penalties for
those who deal in powder cocaine and we strongly vecommend that the disparity between the

penalties for crack and powder cocaine be eliminated, or, &l @ mininum. significantly reduced.

Respectfully submitted,
Hon. Michael Daly Hawking Hon. Gilbert §. Merrist
Ninth Circuit Court of Appeals Sixth Circuit Court of Appeals
Hop. Boycs F. Martin, Jr. Hon Jon O, Newman
Sixth Circuit Court of Appeals Second Cireuit Court of Appeals
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Hop. Raymond L. Acosta
District of Puerto Rico

Hon. Sarah Evans Barker
Southern District of Indiana

Hon. Walter E. Black, Jr.
District of Maryland

Hon. Catherine C. Blake
District of Maryland

Hon. Clarence A. Brimmer
District of Wyoming

Hon. Robert J. Cifdrich
Western District of
Pennsylvanie -

Hon. John T. Curtin
Western District of New York

Hon Glen H. Davidson
Northern District of
Mississippi

Hon. Raymond J. Dearie
Eastern District of New York

Hon. Gustave Diamond
Western District of
Pennsylvania

Hon. Pcter C. Dorsey
District of Connecticut

Hon. John Hannab, Jr.
Eastern District of Texas

Hon. William W. Justice
Eastern District of Texas

Hon William C. Lee
Northern District of Indiana

U.S DISIRICT COURT

718 268 2487

Hon. William T. Moore
Southern District of Georgia

Hon, Frederick J. Motz
District of Maryland
Hon Alan H. Nevas
District of Connecticut

Hon. Mague] L. Real
Central District of California

Hon. Jaues M. Rosenbaum
District of Minnesota

Hon. Barefoot Sanders
Northern District of Texas

Hon. Fred 1. Scullin, Jz.
Northern District of New York

Hon. Donald . Walter
‘Western District of Louisiana

Hon. Rodney S. Webb
District of North Dakota

Hon. George E. Woods
Bastern District of Michigan

P.26B8

TOTAL P.Be



72

MAY 21 2802 15:3B FR TD 2280544 P.@2/63

GRAND LODGE
FRATERNAL ORDER OF POLICE®

3002 Massachussits Ava,, NoE.
Washington, DI 20002
Phone 2055478188 » Fax 202.8€0-819¢

JAMES 0. PASCO. JF.
EXECUTIVE DIRESTOR

21 May 2002

The Honorabls Charles E. Grassiey

Ranking Member, Subcommittee on Crime and Drugs
Committee on the Judiciary

United States Senate

Washington, DC 20510

Dear Senator Grassley:

1 am writing on behalf of the membership of the Fraternal Order of Police to submit the
comments of our organization for the upcoming Subcommittes hearing on the
recommendations of the United States Sentencing Commission as they relate to the
current penalty structure for crack and powder cocaine offenses,

In a5 April press release, the Commission noted its intention “to ask Congress to modify
federal drug laws to address the disparity in freatment between crack and powder
cocaine.” The Fraternal Order of Police does not oppose addressing the disparate
penalties associated with crack and powder cocaine offenses, or across drug type. We
are, however, greatly concerned with the mamnner in which any such changes are put into
effiect, Despite the progress we have made, the problem of both powder and crack
cosgine have not varished from our strests. It is for this teason and many others that we
recognize the urgent need to maintain the tough standards set forth in current law for the
sentencing of thase convicted of cocaine-related offenses,

The current penalty structuge for crack and powder cocaine offenses is based primarily on
the quagtity of the drug in the possession of the defendant at the time of his arrest. This
priority given to quantity in defermining a defendant’s role in the offense, and the fisal
sentence of the offender, is as important today as it wag in the 1980s. While other factors
such as aggravating conduct ate essential to the determination of a final 2, thess
and other enhancements should continue to be in addition to a minimum sentence that is
based first and foremost on the quantity of the controlled substance as provided for under
current law.

With regard to the so-called “100-t0-1" sentencing differential for crack cocaine and
powder cocaine offenses, the Fraternal Order of Police supports inereasing the penalties
for offenses involving powder cocaine through a reduction in the quantity of powder
nocessary to trigger the 5. and 10-year mandatory minirmum sentences. This would
decrease the gap between the two similar offenses, address the concerns of those who
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question the current ratio, and would provide law enforcement with the tools they need to
further restrict the possession, use, and sale of powder cocaine.

Regardless of whether or not the concerns of those who question the current ratio are well
founded, the appropriate response is not fo decrease the penalties for engaging in one
type of illicit behavior over another. Indeed this approach would seem to be at variance
with common sense, and does not adequately take into consideration the impact that both
crack and powder cocaine have on our communities, Meeting in the middle, or
toughening the sentences for powder while weakening those for crack, is also nota
feasible solution. While it would definitely affect a Tower drug quantity ratio, any
measure that decreases penalties for crack offenders would hanm the overall effort to
keep drugs off the street and violence out of our communities.

The dangers associated with both crack and powder cocaine have not completely
disappeared since the current tough sentences for theses crimes wore enacted; and
although our nation has seen across the board reductions in crime rafes in recent years, if
is still true that illegal drugs have a devastating impact on gociety as a whole. That is
why the Fratemal Order of Police supports tough penalties for all drug-related offenses.
1t Is also gvident that the Federal government, which has the available resowrces and
policies in place to effectively investigate, apprehend, and punish drug offenders, must
continue to take the lead in providing barsh penalties for drug-related offenses.

Attached to this letter, please find the testimony of National Legislative Commitiee
Chairman Bill Nolan from the 26 February hearing on this issue before the U.S.
Sentencing Commission. We respectfully request that the testimony, along with this
lefter, be included in the record for the 22 May hearing.

On behalf of the more than 300,000 members of the Fratermal Order of Police, thank you
in advance for your assistance in this matter, Please do not hesitate to contact me, or
Executive Director Jim Pasco, if we can provide you with any additiona! information or
assistance.

Sincergly,

Steve Youn
National Preside

Enclosure
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Good morming Chair Murphy, Vice Chair Castillo, Vice Chair Sessions, Vice
Chair Steer, and Members of the United States Sentencing Commission. My name is Bill
Nolan and T am the Chairmar of the National Legislative Committee of the Grand Lodge,
Fraternal Order of Police. I am here today on behalf of National President Steve Young
and the membership of our crganization to offer the views of the F.O.P. on several issues
related to the sentences for crack and powder cocaine offenses under the U8, Sentencing
Guidelines. Let me just say at the outset that I believe this is the fisst time that the
Fraternal Order of Police has had the opportunity to appear before the Commission, and
we greatly appreciate your invitation to do so here today.

Int addition to serving the FOP on the National level, I am also the current
president of Jocal lodge #7 in Chicago, lllinois. Like many major metropolitan areas
across the nation, our city has long been plagued by the scourge of drugs, and
experienced a rising trend in the crime and violence that is all too often associated with
these offenses. As I know you are already well aware, our larger cities and the nation as
a whole witnessed an explosion in cocaine-related drug use and violence duzing the
1980s, especially due to the emergence of crack cocaine. The rapid ascension of this
new drug caught many of us in the law enforcermnent community by surprise, due to the
rapidity of it's spread into our major cities and the unmerciful psychological and
physiological effects it caused on its victims. Thankfuily, America’s lawmakers moved
quickly to stem the tide, enacting sweeping new laws and penalties for those who would
bring their poison into our aeighborhoods and communities. Measures such as the Anti-
Dirug Abuse Acts of 1986 and 1988 gave us in the Jaw enforcement cornmunity the tools
we needed to sppropriately punish these often violent offenders. Despite the progress we
have made, the problem of both powder and crack cocaine have not vanished from our
streets, and we in Chicago are still coping with this as well as the use of other illicit
drugs. In 1999, for example, the Arrestee Drug Abuse Monitoring Program reported that
over forty-one percent of adult males in our city tested positive for cocaine at the time of
their arrest, posing a dangerous situation for the brave men and women of my
department. It is for this reason and many others that [ recognize the urgent nieed to
maintain the tough standards set forth in current law for the sentencing of those convicted
of cocaine-related offenses.

The Commission has asked our organization to testify regarding the issues for
camment following proposed amendment number eight to the Sentencing Guidelines;
specifically, on several questions regarding the sentencing of defend convicted of
cocaine-relsted offenses. Lut me begin by telling you that the Fraternal Order of Police
does not oppose addressing the disparate penalties associated with erack and powder
cocaine offenses, or across drug type. Even though various drugs or even two variations
of the same drug may have different physiological effects on their users, their gencral
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effect on gociety is the same. We are, however, greatly concerned with the manner in
which any such changes are put into effect,

As I mentioned before, in the 1980s Congress recognized the need for tougher
penalties to counter the rising trends in drug use and violent crime with passage of the
Anti-Drug Abuse Acts, establishing mandatory minimum penalties for persons convicted

" of offenses involving a given amount of a variety of controlled substances, Mandatory
sentences are an important tool for law enforcement in their fight against career criminals
and as a deterrent for thoge who are considering a life of crime. Project Exile, which
relies on the federal prosecution of illegal gun offenses, is one example of their
effectiveness in action, Begun in Richmond, Virginia in 1997, Project Exile is an
extremely successful model of Federal, State and local law enforcement participating in a
cooperative effort to reduce crime through tough enforcement of the gun laws and the
immpositian of harsh sentences for convicted offenders.  Through these tougher penalties,
Project Exile bas helped to teduce gun violence in Richmond by over 40 percent and has
been expanded to cities across the country,

The current penalty structure for crack and powder cocaine offenses is based
primarily on the quantity of the drug in the pessession of the defendant at the time of his
arrest. The quamities which trigger the law’s mandatory minimum penalties differ for
various drugs, and in some cases, for different forms of the same drug, including for
powder and crack cocaine offenses. Under this law, a person convicted of distributing
500" grams of powder covaine or § grams of crack cocaine receives a mandatory S-year
sentence, and a 10year sentence for those convicted of distributing 5,000 grams of
powder or 50 grams of crack. In the Anti-Drug Abuse Act of 1988, Congress further set
enhanced penalties by establishing a 5-year mandatory mininmum sentence for the
possession of S-grams of crack cocaine, This priority given to the quantity of illegal
drugs in determining a defendant’s role in the offense and the final sentence of the
offender is as important today as it was in the 1980s.

That being said, is there also a need for penalties that are tougher for crack than
for powder cocaine offenses, or for one type of drug over another? Several sources
would support such a conclusion. In a report to Congress in 1997 required by Public Law
104 — 38, a prior Commission recognized that some drugs “have more attendant harms
than others and that those who traffic in more dangerous drugs ought to be sentenced
more severely than those who traffic in less dangerous drugs.” There is also evidence to
support the fact that erack cocaine does greater harm to both the user and to the well
being of communities across the nation, The Commission’s findings in the 1997 report
also stated that crack cocaine is more often associated with systernic crime, is more
widsly available on the street, is particularly accessible to the most vulnerable members
of our society, produces more intense physiological and psychotropic effects than
snorting powder cocaine; and that Federal sentencing policy must reflect the greater
dangers associated with crack. As a former police officer in one of America’s lurgest
cities, one who has witnessed first-hand the devastating impact that crack hae had on my
community, I agree completely with this And [ believe that anyone who has
ever seen a child or adult addicted to crack, or talked to the families who are forced to
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live Jocked inside their own homes for fear of the crack dealers who rule their streets,
would also agree with this statement.

There are, however, other factors which should go into the sentencing of those
convicted of crack-powder cocaine offenses. The Commission notes that some have
suggested that proportionality in drug sentences could be better served by providing
enhancements that target offenders who engage In aggravating conduct, and by reducing
the penaltics based solely on the quantity of crack cocaine to the extent that the Drug
Quantity Table already takes aggravating conduct into account, For example, possession
of § grams of crack is currently assigned a base offense leve] of 26, which translates into
a sentence of between 63 and 78 months for individuals with 0 to 1 Criminal History
Points. The Commission’s current proposed amendrent addresses this issue by, among
other things, making an appropriste differentiation regarding the use and possession of
firearms in drug-related offenises, and providing sentencing enhancerments for the
distribution of drugs af a protected location or to underage or pregnant Individuals. We
appland the Commission for working to include additional aggravating factors in the
determination of 4 final sentence under the Guidelines, howeves, these and other
enhang ts should continue to be in addition 1o a minimum sentence that is based first
and foremost on the quantity of the controlled substance as provided for under current
law.

We also appreciate the Commission’s concerns regarding the 100:1 drug quantity
ratio for erack cocaine and powder cocaine offenses. As ] mentioned before, current law
requires a S-year mandatory sentence for distributing 500 grams of powder cocaine or §
grams of crack cocaine, a 10-year semtence for those convicted of distributing 5,000
grams of powder or 50 grams of crack, and a S-year for the pe ion of crack
socaine, We further understand that some are voncerned with the disparate Impact of this
ratio, particularly those who have expressed concern about its jmpact on minority
cormunities. Regardless of whether or not these concems are well founded, the
appropriate response is not to decrease the penalties for engaging in one type of illieit
behavior over another. Indeed this approach would seem to be at variance with cormmon
sense, and does not adequately take into consideration the impact that both crack and
powder cocaine have on our communities. And although we support sentencing
guidelines which are fair and just, we strongly disagree with the assumption that 5- and
10-year mandatory sentences should be targeted only at the most serfous drug offenders.
The so-called “low level dealer”, who traffics in small amounts of either powder or crack
cocaine, is no less of a danger to the community than an individual at the manufacturing
or wholesale level. Despite the fact that these individuals may represent the bottom of
the drug distribution chain, that does not necessarily translate into a decrease in the rigk
of vielenee that all too often accompanies these offenses, or in the serious threat they
pose to the safety of our children and the quality of life in America’s communities. The
Fraternal Order of Police supports increcsing the penalties for offenses nvolving powder
cocaing through a reduction in the quantity of powder necessary to trigger the S- and 10~
year mandatory minimum sentences. This would decrease the gap between the two
similar offenses, address the concerns of those who question the cuxrent ratio, and would
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provide law enforcement with the tools they need to further restrict the possession, use,
and sale of powder cocaine.

There are other reasons to support an increase in the penalties associated with
cocaine-related offenses. In its 1995 report on “Cocaine and Federal Sentencing Policy,”
the Commission wrote that the Drug Enforcement Administration noted that in prior
years some wholesale distributors who initially handled crack cocaine were moving to
distribute powder cocaine to avoid the “harsh Federal sentencing guidelines that apply to
higher-volume crack sales.” Meeting in the middle, or toughening the sentences for
powder while weakening those for crack, is also not a feasible solution. 'While it would
definitely affect a lower drug quantity ratio, any measure that decreases penalties for
crack offenders would harm the overall effort fo keep drugs off the street and violence
out of our communities,

The dangers associated with both crack and powder cocaine have not completely
disappeared since the cument tough sentences for theses crimes were enacted. A Report
published by the DEA in September 1999 highlighted this fact, noting that “the primary
TS, drug threat is ¢ocaine, particularly in its smokeable form known as “crack cocaine,™
and that “cocaine traffickers continue to attract most of the nation’s drug law
enforcement assets.” There is also evidence that the use and relative ease of obtuining

ocaine 1 % ptably high. A University of Michigan study entitled
“Monitoring the Future” found that powder cosaine use by high school seniors doubled
from 3.1 percent in 1992 to 6.2 percent in 1899, And although cocaine usage among 127
graders declined to 4.8 percent in 2001, this is still higher than the percentage of those
who reported using crack. In addition, the percentage of those respondents who say that
it is “fairly easy” or “very gasy” to get cocaine remains at a level of over 40 percent.
Finally, despite the fact that in 2000 there was a slight decrease ip selzures of cocaine
reported to the Federal Drug Seizure System {(from 135 metric tons in 1999 to 103 metric
tons in 2000), this dogs not signal a decline in cocsine production. Indeed, the DEA
reported in its 2001 “Dimg Trafficking in the United States™ study that the decline in
cocaine seizures “is primarily attributed to the decrease in the size of the average load
transiting the Southwest border and an increase in the number of drug loads moving
between ports of entry.”

The Fraternal Order of Police supports tough penalties for all drug-related
offenses. Each illegal drug carries with it different effects on their users, as well as
different problems associated with thelr manufacture and distribution. Oneg thing is clear,
however: that although our nation hag seen across the board reductions in crime rates in
recent years, It is still frue that Hllegal drugs have a devastating impact on individuals and
society as & whole. In a September 2001 study entited “The Economic Costs of Drug
Abuse in the United States,” the Office of National Drug Control Policy (ONDCP)
reported that the overall cost of drug sbuse to our nation was over $143 Billion in 1998,
and represented an annual increase of nearly 6 percent from 1992 to that year. Itis also
clear that the Federal government, which has the available resoutces and policies in place
to effectively investigate, apprebend, and punish drug offenders, must continue to take
the lead in providing harsh penelties for drug—related offenses. The Administration,
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Congress and the Commission must continue to send the message to drug dealers and
traffickers that the Federal government will fisrcely protect the most vulnerable members
of our society and will severely punish those who seek to exploit them.

The question of appropriate sentences for crack and powder cocaine offenses has
received a great deal of aftention in recent years from a variety of sources.
Unfortunately, there has been far too much demagoguery and too little rational
deliberation on this issue. That is why we believe that today’s hearing is an important
step in the right direction. Our organization looks forward to the continuing discussion
on the appropriate penalty levels for drug-related offenses, and welcomes the oppormnity
to participate in an ongoing dialogue with the Commission and others interested in this
issue. On behalf of the membership of the Fraternal Order of Police, let me thank you
again, Chair Murphy, for the opporfunity to appear before you here today.

T would be pleased to answer any questions you may have at this time,

sok TOTAL PAGE. B3 %
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STATEMENT OF SENATOR CHUCK GRASSLEY
SUBCOMMITTEE ON CRIME & DRUGS HEARING
FEDERAL COCAINE SENTENCING POLICY
MAY 22,2002

Mr. Chairman, thank you for holding this hearing on
federal cocaine sentencing policy. I'm sorry that I'm
unable to attend today’s hearing, because this is an
important subject. Unfortunately, my duties as Ranking
Republican on the Finance Committee require that I be on
the floor as the Senate considers the trade bill. However,
I’ll submit several questions in writing for the witnesses.

In the 1980s, the country faced a crisis of violence in
the inner cities caused by the near epidemic spread of
crack cocaine. To counter the rising trend in violent drug
crime, we passed the Omnibus Anti-Drug Abuse Act of
1986. That bill put in place mandatory minimum
penalties for persons convicted of drug crimes involving
given quantities of certain specific drugs. These

mandatory minimums play a crucial role in our war on

drugs.
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As a part of the mandatory minimum regimen, we
established different penalties for powder and crack
cocaine offenses based on the quantities of drug the
offender possessed. Under this framework, a person
convicted of distributing 500 grams of powder cocaine or
5 grams of crack cocaine receives a mandatory S year
sentence, and a 10 year sentence for those convicted of
distributing 5,000 grams of powder or 50 grams of crack.
We also created a 5 year mandatory minimum penalty for
possession of 5 grams of crack cocaine.

These sentencing guidelines, including the 100-to-1
ratio, serve an important purpose. In the 1997 U.S.
Sentencing Commission Report, the Commission stated
that some drugs, “have more attendant harms than others
and that those who traffic in more dangerous drugs ought
to be sentenced more severely than those who traffic in

less dangerous drugs.”
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The 1997 Commission Report found that significant
dangers are associated with both crack and powder
cocaine, but that “many of these dangers are associated to
a greater degree with crack cocaine than with powder.”
Some of these greater dangers include the fact that “crack
cocaine is more often associated with systemic crime . . .
particularly the type of violent street crime so often
connected with gangs, guns, serious injury, and death.”
Crack is also more widely available on the street and ata
lower cost than powder and, as such, it is particularly
accessible to those who are most vulnerable. Further, the
Commission found that because crack is smoked rather
than snorted, it produces more intense physiological and
psychotropic effects than snorting powder cocaine,
rendering the user more vulnerable to addiction. For
these reasons the Sentencing Commission concluded that

“federal sentencing policy must reflect the greater
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dangers associated with crack.” I agreed with the
Commission’s findings and conclusion then, and 1 still do
today.

For the last sixteen years since the passing of the
1986 Act, there has been a vigorous debate on how best
to punish both powder and crack cocaine offenders.
Today this Subcommittee picks up the debate and hears
from some of the most experienced minds on this issue.

The U.S. Sentencing Commission and Senator Biden
argue for equalizing crack and powder penalties by
decreasing the penalty for crack offenders. They believe
that the 100-to-1 differential exaggerates the relative
harmfulness of crack cocaine; doesn’t sufficiently target
major dealers; fails to provide adequate proportionality;
and has too great an impact on minorities, who make up
about 85 % of the 2000 offenders.

The Department of Justice and the leading law
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enforcement organizations, including the Fraternal Order
of Police and the International Association of Chiefs of
Police, make the argument that the disparity in
punishment for crack and powder cocaine has been a
major success in decreasing inner city violence and is a
significant deterrent to those considering dealing in crack
cocaine. They claim that one reason it has been
successful is that it has kept recidivist criminals off the
streets for longer periods of time. They also argue that
these mandatory minimums reflect the seriousness with
which we take crack cocaine offenses and they say that to
lessen the penalty for crack would send the wrong
message.

Senators Session and Hatch have introduced a bill,
S.1874, the Drug Sentencing Reform Act, that would
decrease the disparity in sentencing and establish certain

enhancements to target sentencing to the most violent
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offenders. This may be a reasonable compromise and I
plan to review this bill carefully.

Whatever decision we ultimately make, we should
not make a change to the sentencing guidelines without
sufficient consideration. That is why it 1s especially
important that we are holding this hearing today. I look

forward to hearing today’s testimony.
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Statement of Orrin G. Hatch
Before the Senate Judiciary Subcommittee on
Crime and Drugs
May 22, 2002
Subcommittee Hearing on “Federal Cocaine Sentencing Policy”

Thank you Mr. Chairman for holding this very important hearing on federal cocaine
sentencing policy. You and I have worked together for over two decades to fight crime,
including drug trafficking, and I look forward to working with you on this issue.

The Constitution does not assign the responsibility for federal sentencing — the function
of determining the scope and extent of punishment for federal offenses — solely to any one of the
three branches of government. For this reason, it is appropriate that we have all three branches of
government represented here today to deliberate this issue. I want to welcome our panelists
whose diverse and expert testimony will undoubtedly provide us with additional, crucial
information upon which we will rely as we continue to devise rational, coherent, and fair
sentencing policies.

I want to commend Judge Murphy for her leadership on the Sentencing Commission
which has led to fair-minded and cogent recommendations and changes to the sentencing
guidelines. The Commission has been responsive to concerns and issues raised by Congress.
Specifically, I want to recognize the swift action the Commission has taken to implement the
criminal law and sentencing provisions included in the USA PATRIOT Act.

In December, Senator Leahy and I wrote to Judge Murphy requesting that the
Commission update its 1997 report on federal cocaine sentencing policy for Congressional
review to provide us with guidance as we continue to evaluate the appropriateness of the penalty
differential between powder and crack cocaine. Iwas pleased that the Commission granted our
request in providing guidance and did not act unilaterally by promulgating amendments that
would have changed the cocaine sentencing structure before Congress had an opportunity to
consider and act on their recommendations. I look forward to reviewing thoroughly this report,
which was released by the Commission today.

1 particularly look forward to hearing the testimony today from the Honorable Roscoe
Howard, United States Attorney for the District of Columbia. Before becoming U.S. Attorney,
Mr. Howard was a line prosccutor in both D.C. and Virginia, and he has also served as a law \m
professor. The District of Columbia U.S. Attorney’s ofﬁce prosecutes @ewe crack cocaine ~ & @61’\”)
offenses then-any-othereomporemttrd ias, because that office is L. %\Q@K}
responsible for the enforcement of both the federal and the local drug laws in the District of
Columbia.
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Every day you are in a position to examine the real-life effects of our federal cocaine
sentencing policy. Given your unique perspective, and the breadth of your prosecutorial
sxperience, you are particularly well-situated to articulate the Department’s position on these
issues, and I believe that your input foday is invaluable. I have confidence that this
Administration’s vigor to renew and recharge our nation’s battle against drug trafficking and
shuse will yield positive results. Tt is good to see you again, and I look forward to hearing your
testimony.

Finding ways to reduce drug crime is not and should not be a partisan issue. All involved
in this process are trying to design a blueprint to curb the spread of drug trafficking and abuse.
An easy, straightforward blueprint, unfortunately, has proven to be ¢lusive.

Since the 1970's, Congress has been working to improve federal sentencing policy and
has routinely made necessary changes to make our sentencing structure more just and effective.
Over fifteen years ago, Congress passed the bipartisan Sentencing Reform Act, a revolutionary
bill that categorically changed the objectives of sentencing policy. The then-existing model of
haphazard and indeterminate sentencing was replaced with a sentencing policy that focused on
certain and objective punishment.

The new objectives of sentencing included the creation and imposition of sentences that
reflect the serfousness of the offense, adequately deter criminal conduct, and protect the public.
The Sentencing Reform Act also created the Sentencing Commission, which was charged with
the duty of producing guidelines that would curtail unwarranted sentencing disparities, ensure
certainty, and provide just punishment. To further the goal of uniform and certain punishment,
Congress also began enacting mandatory minimum sentences specifically targeting drugs and
violent crime. The purpose of these mandatory penalties was to deter — through the prospect of
certain and lengthy prison terms — potential offenders from engaging in these offenses.

It is fair to say that some of the bipartisan changes to federal sentencing policy that
Congress has made over the last 20 years have been more successful than others. For over a
decade 1 have questioned, along with others, the overall utility of some severe mandatory
minimum sentences. Indeed, in 1993, I published a law review article examining Congressional
attempts at creating a certain and effective sentencing system. In that article, I wrote that
Congress should seriously consider greater use of alternatives to mandatory minimum sentences,
including the use of specific and general sentencing directives, in pursuing uniform, certain, and
effective sentencing, I still believe that today, and it is why I agreed to cosponsor with Senator
Sessions S. 1874, the “Drug Sentencing Reform Act.”

S. 1874 reduces the sentencing disparity between the mandatory minimum sentences
imposed for offenses involving crack and powder cocaine. Over the past decade, public officials,
interest groups, and criminal justice practitioners have questioned the fairness and practicality of
the federal sentencing policy for cocaine offenses, specifically, the 100-t0-1 quantity ratio
between powder and crack cocaine. I have come to agree that while crack cocaine has a



88

disproportionately greater detrimental effect than powder cocaine on society — particularly on
minority families, children, and communities — the sentencing differential, which is based solely
on drug quantity, dees not further adequately the objectives a fair and just senfencing policy.

The Sessions-Hatch bill reduces the 100-to-1 senfencing disparity between crack and
powder cocaine to a 20-to-1 ratio by raising the threshold for crack from 5 to 20 grams and
lowering the threshold for powder from 500 to 400 grams. I want to be clear that this reduction
does not give credence to the argument that crack and powder cocaine are coequal in their
destructive effects. On the contrary, this five-fold reduction in the crack-powder ratio corrects
the unjustifiable disparity, while appropriately reflecting the greater harm to our citizens and
communities posed by crack cocaine. Moreover, the increase in penalties for powder cocaine
offenses simply reflects the existing reality that cocaine, in whatever form, has had devastating
effects on families and communities.

Our bill also includes specific directives to create sentencing enhancements for all drug
offenses involving firearm use or violence and for organizers and supervisors who use young
women and children to distribute drugs. Finally, our bill contains another specific sentencing
directive that will result in a sentencing reduction for people who play minimal roles in drug
offenses and caps the amount of the sentence attributable to quantity alone to 10 years.

It is 2 balanced bill that uses various sentencing methods fo oraft 2 more rational and
cffective sentencing policy. It does not go casy on drug dealers. Those who are determined to
peddle dangerous drugs to our most vulperable citizens will continue to pay gravely for their
choices. Those who use firearms or violence while dealing drugs will be punished more
severely. And those who are less culpable, albeit far from inmocent, will receive fair and just
punishment.

The approach Senator Sessions and I take in our bill differs from that which is being
recommended by the Administration and the Sentencing Commission. While the Administration
does not favor raising the threshold for crack, the Sentencing Commission opposes lowering the
threshold for powder. Reasonable minds can and do differ as to the appropriate response to this
issue, I understand that the Administration is continuing to study the disparity issue and its
consequential affects. [ commend them for what they are doing and encourage their continued
involvement in this process. We all agree that there is no panacea for ending all drug crimes, and
all sentencing options need to be considered. I believe that we can all work together on this issue
and possibly reach common ground. 1look forward to meeting this challenge.

Mr. Chairman, Lask that a copy of my December 2001 Jetter to Judge Murphy and a copy
of my 1993 Jaw review article be included in the record along with my statement.
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A Decade of Sentencing Guidelines: Revisiting the Role of the Legislature

*185 THE ROLE OF CONGRESS IN SENTENCING: THE UNITYED STATES SENTENCING

COMMISSION, MANDATORY MINIMUM SENTENCES, AND THE SEARCH FOR A
CERTAIN AND

EFFECTIVE SENTENCING SYSTEM

The Honorable Orrin G. Hateh [FNall

Copyright © 1993 by the Wake Forest Law Review Association, Inc; Orrin G.

Hateh

This article discusses the role of Congress in the federal sentencing system, reviews the creation of
the United States Sentencing Commission, and examines the effectiveness of the sentencing
guidelines promulgated by the Commission in meeting Congress' sentencing goals. The author, a
United States Senator, also reviews the effectiveness of mandatory minimum sentences and provides
an overview of some alternatives to mandatory minimum sentencing, of which Congress has begun to
make greater use.

Introduction

The Constitution of the United States does not exclusively assign the responsibility for federal
sentencing--the function of determining the scope and extent of punishment for federal offenses--to
any one of the three branches of government. [FN1] Still, the Constitution does assign to Congress

appropriately, these powers provide Congress with a prominent and constructive role in federal
sentencing.

*186 1. Background

Despite its power, Congress had historically exercised an only minor, indirect role in federal
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sentencing, [FNS] For almost a century, Congress delegated near absolute discretion to the sentencing
judge to determine the duration of a sentence within a customarily wide range. Within this wide
range, sentencing decisions were virtually unreviewable on appeal. [FN6] The power of the
sentencing judge grew stronger when judges were granted the power to suspend imprisonment
sentences in favor of probation. In 1910, Congress delegated further sentencing power when it
established the United States Parole Commission, which was charged with evaluating and setting the
release date of federal prisoners. [FN7]

Despite such a broad assignment of sentencing power and discretion, a review of sentencing policy
shows that the Congress, over the years, has employed a number of methods to maintain some
influence over sentencing policy. These methods include: (1) the enactment of a limited number of
mandatory minimum sentences; [FN8] (2) requirements that sentences for certain offenses be served

important, *187 though less formal, input into sentencing policy.

Congress' role has been limited largely because the federal system came to adopt "coercive
rehabilitation" [EN14] as its foundation principle. According to this theory, rehabilitation of the
offender represents the overwhelming consideration in sentencing. [FN15] Such as scheme
necessarily involves a sharing of power between the sentencing judge, who is expected to sentence
the defendant to a long term, [FN16] and the Parole Commission which is charged with setting
release dates for those sufficiently rehabilitated. [FN171

In 1984, after studying the rehabilitation model of punishment and its characteristic feature of
indeterminate sentencing for nearly a decade, Congress concluded that the entire system was
ooutmoded and in need of reform. [EN18] The system lacked the certainty necessary to inspire public
confidence and operate as a meaningful deterrent to crime. These deficiencies were the product of
Congress had conferred for so long upon the judiciary and the parole authorities was at the heart of
sentencing disparity. An unjustifiable variation existed in the sentences imposed by judges on
similarly situated defendants. [FIN20] The Parole Commission compounded the problem by releasing
judges began to *188 factor into sentences the anticipated actions of the Parole Commission. [FN22}
Despite this conflicting process and its harmful effects on the system, the judiciary, as an institution,
did little to utilize its power to effect positive change. When Congress chose to act to correct a
faltering sentencing system, the judiciary failed to take a leadership role in determining the course of
reform legislation. [FN23]

1. Congress Establishes Sentencing System Goals

A. The Sentencing Reform Act of 1984
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definitive study of their impact unfeasible. [FN39]

Currently, the guidelines are applied nationwide, with more than seventy-five percent of federal
criminal defendants subject to the SRA as of December 1991. [FN40] While evidence exists that
sentencing disparity has declined among certain selected groups of offenders, [FN41] it is also
evident that unwarranted sentencing disparity has not been entirely eradicated by the guidelines. In
addition, while many within the criminal justice system believe that the guidelines have been
recently interviewed judges, defense attorneys, and probation officers cite significant problems with
the guidelines. [FN43]

The Fegderal Courts Study Committee, [FN44] the General AccountingOffice, [FN45] and numerqgus
commentators [FN46] have detailed problems with the guidelines, including the sentiment that the
guidelines are excessively time consuming, rigid and technical in their application, and overly harsh
in their effect. Indeed, the opinion that guidelines sentences are too severe may be the catalyst for
other &riticisms. Despite virtually unanimous support among the courts of appeals, certain sentencing
practices-- such as the consideration of nonconvicted and acquitted conduct--remain controversial. As
well, Chief Justice Rehnquist-has cited a "dramatic increase" in criminal appeals since the guidelines
were imposed. [FN47] )

Perhaps the most serious criticism of the guidelines is that their compulsory nature has given
prosecutors too much leverage over defendants, thereby elbowing judges out of the sentencing
process. [FN48] Discretionary decisions by prosecutors, regarding both charges and factual
allegations, can powerfully expand or limit a judge's sentencing boundaries. This increased leverage,
in turn, promotes "hidden bargaining,” wherein prosecutors and defense attorneys manipulate the
guidelines in order to induce pleas necessary to keep the system working. [FN49] The extent to which
the presentencing decisions and policies promulgated by the Department of Justice have affected the
sentencing system must be examined by Congress. These policies include the use of discretion in the
choice of charges filed and in the plea bargaining procedure. [FN50] As the Commission concluded
in a 1991 report on the impact of the guidelines, prosecutorial charge reductions and other bargaining
affect the sentencing process in seventeen percent of cases. [FN51] In light of this impact, Congress
must determine the extent to which presentencing decisions produce unwarranted disparity and,
subsequently, whether prosecutors exercise too much power under the present guidelines system,
bearing in mind the broad latitude to charge and bargain cases which prosecutors have always been
afforded under the Constitution and federal statutes.

Obviously, the binding nature of the guidelines is a significant aspect of this issue. To the extent that
the power of the trial court has been constrained, greater discretion is now exercised by others in the
criminal law enforcement process. While some shift in power away from the court is inherent in any
compulsory guidelines system, such a resulf does not *192 excuse Congress from the responsibility of
ensuring that the guidelines protect against undue prosecutorial influence. Supporters maintain that
the guidelines provide some protections against prosecutorial abuse and that those protections rest
protections and, where lacking, encourage remedial action by the Commission. Congress should
consider all options, including, if necessary, giving judges greater flexibility in deciding the
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appropriate application of, and departure from, guidelines sentences.

Supporters and critics alike acknowledge that, while the guidelines have been in force for only a short
time, the current system is more predictable and uniform, and thus, preferable to the pre-guidelines
sentencing scheme. [FN53] At the same time, however, judges, scholars and bar associations call for
an intensive analysis of the guidelines. Many of the problems and concerns they raise warrant
examination by Congress.

B. Increased Enactment of Mandatory Minimum Sentences

Congress' pursuit of enhanced sentencing effectiveness through certain.and objective punishment did
not end with the enactment of the SRA. Congress took a second approach, as well, in the form of
renewed support for mandatory minimum sentences. [FN54] From 1984 to 1990, Congress enacted
an array of mandatory minimum penalties specifially targeted at drugs and violent crime. [FN55] The
purpose of these mandatory penalties was to deter--through the prospect-of certain and lengthy prison
terms--potential offenders from engaging in these offenses. More recently, however, Congress has
begun to reconsider the merit of these statutes.

In 1990, Congress formally directed the Commission to study the effectiveness of mandatory
minimum sentencing. The Commission determined that, while mandatory minimums were not new to
the federal criminal justice system, the enactment of mandatory minimums had historically been an
" decided trend toward the use of mandatory minimum penalties was underway. Responding to the
nation's legitimate concerns about violent crime and drug related problems, Congress, in 1986,
significantly altered sentencing policy by focusing on drug trafficking and distribution offenses and
by tying the minimum penalty to *193 the quantity of drugs involved in the offense. [FN57] Congress
also provided substantial mandatory sentence enhancements for the use or carrying of a firearm
during a crime of violence and established mandatory minimums for certain drug offenses. [FN58
Congress passed additional mandatory minimums for drug offenders who sold drugs to minors
FN59] or who possessed certain weapons during commission of the offense. [FIN60] In 1988,
Congress cast an even larger net over drug offenses at different levels of the drug distribution chain
by applying mandatory minimum penalties to conspiracies to commit certain offenses [FN61] and by
providing a mandatory minimum of five years imprisonment for simple possession of "crack"
cocaine. [FN62] Today, over one hundred separate federal mandatory minimum penalty provisions

On its face, mandatory minimum sentencing appears to satisfy the sentencing objectives established
under the SRA. In fact, the rationales cited by supporters of mandatory minimums include many of
the sentencing objectives set forth in the SRA itself--deterrence, certainty, incapacitation, and the
reduction of unwarranted sentencing disparity. [FN64] Despite noting the potential inconsistencies
between mandatory minimum sentences and sentencing guidelines, [FN65] Congress has continued
to pursue this method of sentencing.
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Recent findings of the Commission, the Federal Courts Study Committee, and the Judicial
Conference, however, have prompted a growing number of legislators to question the merit and
efficacy of mandatory minimum sentences. While mandatory minimum sentences may increase the
potential for severe punishment, a current lack of uniform application [FN66] may be dramatically
undermining sentencing certainty. As the *194 Commission confirmed in its recent study of
mandatory minimum sentencing, despite the expectation that mandatory minimums would be applied
to all relevant cases, an inconsistent application was created substantial disparity in sentencing.
FN67] In addition, the Federal Courts Study Committee has determined that lengthy mandatory
minimums may work to hamper federal criminal adjudication and frustrate the traditional pretrial
settlement of criminal cases. [FN68] Of the sixty statutes containing such minimums, only four result

The compatibility of the guidelines system and mandatory minimums is also in question. [FN70
While the Commission has consistently sought to incorporate mandatory minimums into the
guidelines system in an effective and reasonable manner, [FN71] in certain fundamental respects, the
general approaches of the two systems are inconsistent. [FN72] Wheréas the guidelines permit a
degree of individualization in determining the appropriate sentence, mandatory minimums employ a
relatively narrow approach under which the same sentence may be mandated for widely divergent
cases. Whereas the guidelines provide for graduated increases *195 in sentence severity for additional -
wrongdoing or for prior convictions, mandatory minimums often result in sharp variations in
sentences based on what are- often only minimal differences in criminal conduct or prior record.
Finally, whereas the guidelines incorporate a "real offense" approach to sentencing, mandatory
minimums are basically a "charge-specific" approach wherein the sentence is triggered only if the
prosecutor chooses to charge the defendant with a certain offense or to allege certain facts. In view of
concluded that mandatory minimum sentences were more rigid than the guidelines and, thus, were
inconsistent with the sentencing goals adopted by Congress under the SRA. Moreover, as the Study
Committee suggested, the impact of mandatory minimum sentences on the guidelines system and on
individual cases has yet to be fuily realized. [FN75]

III. New Avenues for Accomplishing Sentencing Goals

Congress, in its continuing pursuit of uniform, certain, and effective sentencing, has lately begun to
reevaluate its use of mandatory minimum sentences as a means of shaping sentencing policy. A
growing tendency exists among those members of Congress most familiar with the criminal justice
system to seek alternatives that are more compatible with the sentencing guidelines and with the
purposes of sentencing articulated in the SRA. [FN76

The Commission, in its report on mandatory minimum sentences, noted several alternative sentencing
methods, [EN77] methods that Congress has used to varying degrees in recent years. Consistent with
the Commission's findings, I believe Congress should seriously consider greater use of these
alterpatives which include: specific statutory directives, general directives, and increased statutory
maximums. In my view, Congress should also make greater use of its oversight powers to review
legitimate proposals aimed at furthering the sentencing objectives established in the SRA.
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*196 A. Speficic Statutory Directives

In recent years, Congress has made increased use of specific statutory directives to the Commission to
set forth desired guidelines amendments. [FN78] In 1990, for example, Congress instructed the
Commission to set the minimum guideline offense level for bank fraud convictions where the
defendant derives more than $1 million in gross receipts at twenty-four. [FN79] That same year,
rather than enact a mandatory minimum penalty previously passed by the Senate, Congress instructed
the Commission through a specific directive to increase by two offense levels the offense level for
drug offenses involving minors. [FN8Q]

Specific directives allow Congress to implement a desired penalty enhancement for targeted offenses
and still achieve some measure of uniformity. As well, such directives enable the Commission to
integrate the congressionally desired penalty into the guidelines structure. In effect, this approach
permits meaningful distinictions to be made among defendants based on their role in the offense, their
criminal history, their acceptance of responsibility, and other pertinent factors. Furthermore, the
integration of congressional directives into the guidelines gives the courts a degree of flexibility,
permitting departure from the guidelines on those rare occasions where certain, unusual mitigating
factors are found to exist.

B. General Directives

In addition to specific directives, Congress has begun to make greater use of general directives to
instruct the Commission to review current sentencing practices for specific offenses and provide
more substantial penalties where warranted. [FN81] For example, Congress recently instructed the
Commission to consider the appropriateness of the existing fraud guidelines and to enhance the
guidelines where warranted. [FN82] As with specific directives, general directives permit formal
congressional input into the guidelines structure, while still deferring to the independence and
expertise of the Commission in addressing the finer points of sentencing policy formulation.

*197 C. Increased Maximum Sentences and Legislative History

A third recommended alternative involves congressional changes in statutory maximum sentences,
accompanied by expressions of congressional intent for guidelines responses. [FN83] Again, such
legislation allows congressional input in the sentencing system, while affording the Commission the
necessary latitude to integrate the statutory penalty changes into the guidelines structure.

D. Diligent Oversight

Finally, Congress can continue to promote uniformity and certainty in punishment through proper
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oversight of the Commission's activities. Continued study and review of proposed guidelines
amendments promulgated by the Commission is critical if Congress wishes to ensure that the goals
established in 1984 are met. As an example of such oversight, guidelines amendments promulgated in
1991 contained a proposal to lower the offense level for crimes related to the receipt of child
pornography. Although the amendment took effect, Congress disapproved. The amendment was
quickly superseded by a corrective amendment implementing a congressional directive.

Several key criminal justice issues will confront Congress and the Commission in the next several
years, not the least important of which is the membership of the Commission itself. Other issues
affecting sentencing and Commission activity will be closely scrutinized. Congress and the
Commission must acknowledge their differing views on specific aspects of sentencing policy and
must discuss these views candidly. As well, the Commission should renew and analyze serious
proposals intended to improve the guidelines. Congress should closely: review the Commission's
actions and remain open to the Commission's consideration of alternative views.

In reaching informed decisions, Congress should make more active use-of the growing volume of
empirical data and related research that has been accumulated by the Commission pursuant to its
statutory mission. Other bodies, such as the Judicial Conference, offer equally rich sources of data
which Congress should utilize to educate itself, and in turn, to educate the public. In the past, some
legislators have sought to develop sentencing policy based on anecdotal information; however,
Congress cannot now ignore the available wealth of data describing the application of the guidelines
to actual cases. As the ultimate architects of a sentencing policy that affects the liberty interests of
defendants and the lives of all citizens, congressional policy makers must take advantage of the most
current and complete information available when making legislative decisions. Whenever possible,
Congress should call upon those with relevant empirical research information, encouraging those
most knowledgeable of *198 and most involved with the guidelines--judges, prosecutors,
practitioners, and the Commission-- to express their views.

As a final recommendation, Congress should carefully study and monitor the effects of the guidelines'
compulsory nature. While Congress has ordained that sentences be imposed according to the
recommendations in the guidelines, it has not intended that the guidelines be imposed in an overly
mechanistic fashion. [FN84] Many of the guidelines’ problems, including their perceived rigidity and
their facilitation of hidden bargaining and increased prosecutorial leverage, can be traced to their
compulsory nature. Congress must review whether these problems can be appropriately remedied
within a compulsory guidelines system. If not, Congress should consider whether uniform and
predictable sentencing can alternatively be accomplished through a more general guidelines system
that identifies presumptive sentences. In other words, Congress may need to examine whether the
most effective way of addressing these problem is to return a greater degree of flexibility to the
judiciary.

Conclusion

Over the last decade, Congress has assumed a more active role in the federal sentencing system and
should continue to do so. Inherent in this role is the responsibility to analyze the effectiveness of
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sentencing guidelines, to conduct a broad examination of their deficiencies, and to suggest necessary
improvements. While mandatory minimum sentences yet remain within the legislature's power and
prerogative, Congress should continue to assess the merit of these measures in advancing the
objectives of sentencing established in the SRA. In its pursuit of a certain and effective sentencing
system, Congress must continue to study these sentencing approaches, seeking a broad spectrum of
input. Yet, Congress must not allow itself to lose sight of its principal constituency--the law abiding
citizen whose confidence in our criminal justice system must be restored and maintained.

[FNal]. United States Senator, Utah; Ranking Republican Member, Senate Judiciary Committee;

B.S. 1959, Brigham Young University; J.D. 1962, University of Pittsburgh Law School; Honorary
Doctorate 1981, University of Maryland.

[FN1]. See Mistretta-v. United States, 488 U.S. 361, 364 (1989)(Constitution does not confer
complete sentencing authority upon any one branch of government).

[FN2]. The Supreme Court addressed this issue in Ex parte United States, 242 U.S. 27, 42 (1916).
See also U.S. Const. art. I, § 8, cl. 10 (specifically granting Congress the power to "define and punish
Piracies and Felonies committed on the high Seas, and Offenses against the Law of Nations").

[EN3]. See Ex parte United States, 242 U.S. at 41-42 (stating "under our Constitutional system the
right to try offenses against the criminal laws and upon conviction to impose the punishment povided
by law is judicial").

(FN4L.1d.

[ENS]. For a historical overview of Congress' role in federal sentencing, see S.Rep. No. 225, 98th
Cong., 1st Sess. 40 (1983)[hereinafter S. Rep. No. 225].

[EN6]. Review of sentences imposed was confined to two particular statutes unless the sentence was
illegal. Those statutes were 18 U.S.C. § 3576, repealed by Act of Oct. 12, 1984, Pub.L. No.98-473, §
212(a)(1), 98 Stat. 1987 (relating to dangerous special offenders) and 21 U.S.C. § 849, repealed by
Act of Oct. 12, 1984, Pub.L. No. 98-473, § 219, 98 Stat. 2027 (relating to dangerous special drug
offenders).

FN7]. For comments on the tole of the United States Parole Commission, see 45 Cong. Rec. 6374
(1910)(remarks of Rep. Clayton).

[EN8]. For a discussion of research on mandatory minimum penalties conducted pursuant to Act of
Nov. 29, 1990, Pub.L. No. 101-647, § 1703, 104 Stat. 4926, see U.S. Sentencing Comm'n, Special
Report to Congress: Mandatory Minimum Penalties in the Criminal Justice System (1 991)[hereinafter
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Mandatory Minimum Report]. This report provided a compilation of all mandatory minimum
sentencing provisions. Minimum sentences requiring life imprisonment for certain acts of piracy were
enacted by Congress as early as 1790. For the current version of these Statutes, see 18 U.S.C. § 1651
(1988)(regarding piracy under the Law of Nations) and § 1652 (regarding piracy by U.S. citizens).

[EN9]. See, e.g., 18 U.S.C. § 924(c)(1988)(requiring an additional five- year prison sentence for
using or carrying a firearm during and in relation to a crime of violence or drug trafficking crime and
providing that such a five- year sentence would be in addition to the punishment already provided for
such crime).

{FN10]. See, e.g., Act of Aug.9, 1989, Pub.L No. 101-73, § 961(b), 103 Stat. 499 (increasing the
smaximum term of imprisonment for bank embezzlement offenses under 18 U.S.C. § 656 from five
years to 20 years).

“ {EN11]. See, e.g., 18 U.S.C. § 4216, repealed by Act of Nov. 10, 1986, Pub.L No. 99-646; § 3(a), 100
Stat. 9592 (regarding sentencing of young offenders); 18 U.S.C. § 3575, repealed by Act of Oct. 12,
1984, Pub.L No. 98-473, § 212(a)(2), 98 Stat. 1987 (regarding increased sentences for dangerous
special offenders).

[EN12]. For a discussion of the operation of congressional oversight powers, see Walter A. Oleszek,
Congressional Procedures and the Policy Process 263-82 (3d ed. 1989).

{[FN13]. The phrase "sense of Congress resolutions” refers to concurrent resolutions of the Congress.
These resolutions are passed by both houses, but are not referred to the President for his signature and
do not have the force of law. These resolutions are used to express the feeling or position of Congress
on a particular issue. Congressional Quarterly's Guide to Congress 420 (Mary Cohn ed., 4th ed.
1991).

[FN14]. See S.Rep. No. 225, supra note 5, at 40 (Senate Judiciary Committee discussion of coercive
rehabilitation as a "theory of correction that ties prison release dates to the successful completion of
certain vocational, educational, and counseling programs within the prisons”).

[FN15]. See Hene H. Nagel, Structuring Sentencing Discretion: The New Federal Sentencing
Guidelines, 80 J.Crim.L. & Criminology 883, 894 (1990).

[EN16]. Id.

FN17]. For a discussion of the system of sentencing review established by Congress through the
Parole Commission, see United States v. Addonizig, 442 U.S. 178, 188-89 (1979); see also Williams

v. New York, 337 U.S. 241, 248 (1949) (noting that the execution of the parole system depends on
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the Parole Commission being able to exercise discretion).
[EN18]. See S.Rep. No. 225, supra note 5, at 38.

[FN19]. Id. The Senate Judiciary Commitice cited several published analyses of correctional
rehabilitation programs. See, e.g., Robinson & Smith, The Effectiveness of Correctional Programs,
17 Crime & Deling. 67 (1971); Douglas Lipton et al., Effectiveness of Correctional Treatment: A
Survey of Treatment Evaluation Studies (1975).

[FN20]. The Senate Judiciary Commitiee cited several studies indicating disparate practices among
federal judges. S.Rep. No. 225, supra note 5, at 41- 46. See;-e.g., Anthony Partride & William B.
Eldridge, The Second Circuit Sentencing Study, A Report to the Judges of the Second Circuit 1-3
(1973) (report of a sentencing expetiment conducted to determine the extent of sentencing disparity
wherein 50 district court judges of the Second Circuit rendered sentences on 30 presentence reports
which produced significant variances in sentences). -

[FN21]. S.Rep. No. 225, supra note 5, at 46. The Parole Commission had attempted to reduce
unwarranted disparity in prison terms by utilizing parole guidelines that recommended appropriate
periods of incaceration for different offenses and offender characteristics. It also presumptive release
dates for prisoners in order to increase certainty in sentencing. See 28 C.F.R. § 2.20 (1992) (regarding
parole guidelines) and § 2.12 (regarding release dates).

[FN22]. The Senate found that some sentencing judges, in anticipation of the Parole Commission's
response, would impose a sentence on the basis of when the believed the Parole Commission would
release the defendant. S.Rep. No. 225, supra note 5, at 46.

[FN23]. Former Chief Judge of the U.S. Court of Appeals for the Eighth Circuit, Donald Lay, has
suggested that the SRA and the resulting guidelines are the "fault" of the federal judiciary. Donald P.
Lay, Rethinking the Guidelines: A Call for Cooperation, 101 Yale [.J. 1755 (1992). As Lay
observed:

The truth is that the federal judiciary, lacking both "the sword" and "the purse,” was asleep at the
switch. Because sentencing had traditionally been a judicial prerogative, judges thought that no one
would ever have the audacity to deprive them of sentencing discretion. More importantly--and
perhaps as a result--the federal judiciary essentially ignored the problem until congress enacted the
Sentencing Reform Act, and it became too late to stop the train.

Id. at 1757.

[FN24]. Sentencing Reform Act of 1984, Pub.L. No. 98-473, 98 Stat. 1987 (codified as amended in
scattered sections of 18 U.S.C. and 28 U.S.C.). :
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[EN25]. 18 U.S.C. § 3553(a) (1988).

[FN26]. Id. § 3553(a)(2).

[FN27]. 28 U.S.C. § 991(a) (1988).

[FN28]. S.Rep. No. 225, supra note 5, at 67.

FN29]. According to the Commissioners, the SRA was intended to reduce disparity in sentencing
through a new system in which defendants with similar characteristics who committed similar crimes
received similar sentences. See, e.g., William W. Wilkins, Jr. & John R. Steer, Relevant Conduct:
The Cormneistone of the Federal Sentencing Guidelines, 41 S.C.L.Rev. 495 (1990); Helen G:. -
Corrothers, Rights in Conflict: Fairness Issues in the Federal Sentencing Guidelines, 26 Crim.L.Bull.
38 (1990).

[FN30]. 18 U.S.C. § 3553(b) (1988).

[EN31]. Id. The Parole Commission argued that parole should be retained because the Parole
Commission, a small collegial body, would be better able than federal judges, to achieve the goal of
eliminating unwarranted disparity. The Senate Judiciary Committee rejected this proposal for several
reasons: it was at odds with the rationale of the guidelines system; it was based on the same
"discredited" assumptions as the then cutrent system; and it would have continued a degree of
unfairness and uncertainty. S.Rep. No. 225, supra note 5, at 53-58.

[FN32]. During Congress' debate regarding a certain minor and technical amendments package to the
SRA (sentencing Reform Act of 1987, Pub.L. No. 100- 182, 101 Stat. 1266), the Senate rejected
efforts on the part of the House to suggest that language be added to 18 U.S.C. § 3553(a) (1988). The
additional language would have stated that the court "shall impose a sentence sufficient, but no
greater than necessary, to comply with the purposes” of sentencing and would have broadened the
departure standard for judges. 133 Cong.Rec. S16644- 48 (daily ed. Nov. 20, 1987).

[FN33]. 28 U.S.C. § 994(b)(2) (1988 & Supp.II 1990).

[FN34]. The Commission made several compromises regarding the creation of the guidelines. These
compromises arouse out of the practical needs for creating an effective administration, providing for
certain institutional considerations, and considering the competing goals of the criminal justice
system. See Stephen Breyer, The Federal Sentencing Guidelines and the Key Compromises Upon
Which They Rest, 17 Hofstra L.Rev. 1 (1988).
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FN35]. William W. Wilkins, Jr., Plea Negotiations, Acceptance of Responsibility, Role of the
Offender, and Departures: Policy Decisions in the Promulgation of Federal Sentencing Guidelines, 23
Wake Forest L.Rev. 181 (1988) (discussing the effect of certain policy decisions in the guidelines).

[FN36]. See United States v. Mistretta, 488 U.S. 361 (1989). In Mistretta, the Supreme Court
concluded that Congress had neither "delegated excessive power nor upset the constitutionally
mandated balance of powers among the coordinated Branches" when it created the Commission. id.
at412.

[EN37]. U.S. Sentencing Comm'n, Sentencing Guidelines and Policy Statements (Apr. 13, 1987).

FN38]. This issue was ultimately settled by the U.S. Supreme Court in’ United States v. Mistretta.
488 U.S. 361 (1989).

[EN39]. See Gen.Acct.Off Rep. to Cong. Committees, Sentencing Guidelines: Central Questions
Remained Unanswered (Aug. 1992) [hereinafter GAO Report]; U.S. Sentencing Comm'n Rep., The
Federal Sentencing Guidelines: A Report on the Operation of the Guidelines System and Short Term
Impacts on Disparity in Sentencing, Use of Incarceration, and Prosecutorial Discretion and Plea
Bargaining (Dec. 1991) [hereinafter Commission Guidelines Report].

[EN40]. See GAO Report, supra note 39, at 11.

[EN41}. See Commission Guidelines Report, supra note 39, at 269.
[FN42]. See GAO Report, supra note 39, at 13.

[FN43]. See id. at 148.

[EN44]. See generally Fed. Courts Study Committee, Report of the Federal Courts Study Committee
(Apr. 2, 1990) [hereinafter Study Committee Report].

[FN43]. See generally GAO Report, supra note 39.

[EN46]. See, ¢.g., Daniel J. Freed. Federal Sentencing in the Wake of the Guidelines: Unacceptable
Limits on the Discretion of Sentencers, 101 Yale L.J. 1681 (1992); Gerald W. Heaney, The Reality of
Guidelines Sentencing: No End to Disparity, 28 Am. Crim.L.Rev. 161 (1991); Donald P. Lay,
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Rethinking the Guidelines: A Call for Cooperation, 101 Yale L.J. 1755 (1992); Judy Clarke, The
Sentencing Guidelines: What a Mess, Fed. Probation, Dec. 1991, at 45; G. Thomas Eisele, The
Sentencing Guidelines System? No. Sentencing Guidelines? Yes., Fed. Probation, Dec. 1991, at 16.

[FN47}. Address by Chief Justice William Rehnquist, American Bar Association Mid-Year Meeting
(Feb. 4, 1992).

[FN48]. See, e.g., Freed, supra note 46, at 1723,

[FN49]. GAO Report, supra note 39, at 138.

[FN50). See Commission Guidelines Report, supra note 39, at 166.
{EN,S;], Id.

FN52]. See, e.g., William W. Wilkins, Jr., Response to Judge Heaney, 29 Am.Crim.L.Rev. 795
(1992).

[FN53]. See Study Committee Report, supra note 44, at 136.
[EN54]. See Mandatory Minimum Report, supra note 8, at 9.
[FN551. 1d. at 5.

[FNS6]. Throughout the first half of this century, Congress adopted mandatory minimum sentencing
provisions in somewhat of a piecemeal fashion. Dwring this period, short prison terms were
mandatory for disobeying various orders while longer sentences of one to two years were applied to a
number of economic crimes. Id. at 9.

[FNS7]. 1d. See, e.g., 21 U.S.C. § 841{(b)(1){(A) (1988 & Supp. T 1991).

[FN58]. See generally Comprehensive Crime Control Act of 1984, Pub.L. No. 98-473, § 1005(a), 98
Stat. 2138 (1984) (codified as amended at 18 U.S.C. § 924(c) (1988)) (providing significant
mandatory sentence increases for the use or carrying of a firearm during a crime of violence); id. §
503(a), 98 Stat. 2069 (codified as amended at 21 U.S.C. § 860 (1988)) (establishing mandatory
minimum sentences for drug offenses committed near schools).
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[EN59]. See, e.g., Anti-Drug Abuse Act of 1986, Pub.L. No. 99-570, § 1105(a), 100 Stat. 3207-11
(codified as amended at 21 U.S.C. § 859 (Supp. 11 1990 & Supp. 111 1991)).

[FN6O]. See, e.g., id. § 1002, 100 Stat. 3207-167 (codified as amended at 15 U.S.C. § 1245 (1988)).

[FN62]. 21 U.S.C. § 844 (1988 & Supp. 11 1990 & Supp. 111 1991).

[EN63]. Mandatory Minimum Report, supra note 8, at 10.

{ENG4]. The Sentencing Commission reviewed relevant legislative history, executive branch
statements, and views expressed in academic literature which, in turn, identified six common
rationales for mandatory minimum sentencing provisions: retribution, deterrence, inacapacitation
(especially for serious offenders), disparity reduction, inducement of cooperation, and inducement of
pleas. Id. at 13.

{FN65]. See, e.g., S.Rep. No. 225, supra note 5, at 37.

FN66]. The Commission conducted an empirical research study of the effect of mandatory minimum
sentencing provisions using a variety of sources which contain sentencing data. Such sources
included Commission monitoring data for fiscal year 1990 and data from a 12.5% sample survey
from the Commission's files containing defendants sentenced in fiscal year 1990. See Mandatory
Minimum Report, supra note 8, at 36. The Commission found that defendants whose conduct and
offender characteristics appeared to warrant application of mandatory minimum sentencing
provisions failed to receive those sentences approximately 41% of the time. For example, in 35% of
cases in which data strongly suggested that a defendant's behavior warranted a sentence under a
mandatory minimum statute, defendants pled guilty to offenses carrying non- mandatory minimum
orreduced mandatory minimum provisions. Id. at 35-89. The lack of uniform application of
mandatory minimum sentences by prosecutors is a result of discretion given to prosecutors. Congress
should examine mandatory minimums to determine whether such minimums vest too much discretion
in prosecutors and to what extent they are misused.

[FN67]. An empirical study conducted by the Commission determined that an increase in disparity
can be produced through the use of mandatory minimums in two ways. First, an increase in disparity
can be realized if similar defendants are charged and convicted pursuant to mandatory minimum
provisions depending on such factors.as race, circuit, and prosecutorial practices. Second, if
defendants who appear to be different with respect to distinguishing characteristics receive similar
reductions in sentences below the mandatory mininum provisions disparity will increase. Id. at 89.
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[EN68]. Study Committee Report, supra note 44, at 134,

FN69]. Although there are over 60 federal mandatory minimum sentencing provisions, only four
statutes (which involve drug and weapons offenses) are used with any regularity. Mandatory
Minimum Report, supra note 8, at 89.

[FN70]. Ses, e.g., Crime Control Act of 1990, Pub.L. No. 101-647, § 1703(b), 104 Stat. 4789, 4845-
46.

[EN71]. In developing the guidelines, the Commission determined that when sentencing drug
offenders, mandatory minimum penalties would serve as starting points for determining the base
offense level. This was decided despite the fact that this structure defeated the mitigation scheme of
the guidelines for less serious cases. Mandatory Minimum Report, supra note 8, at 29,

{EN72}. While both sentencing guidelines mandatory minimums have common objectives, they are
structurally and functionally at odds with each other and with the SRA’s goals for three reasons: (1)
mandatory minimums are wholly dependent on defendants being charged and convicted of the
specified offense, while the guidelines adopt a modified real offense system; (2) mandatory
minimums are not proportionate sentences, while the guidelines are; and (3) mandatory minimums
employ a narrow approach to sentences, while the guidelines provide a degree of individualization.
1d. at 26.

[FN73]. Report of the Proceedings of the Judicial Conference of the United States (September 23-24,
1991).

FN741. See Study Committee Report, supra note 44, at 133-34,
FN75]. Id. at 134.

[FN76]. For example, in 1990, Congress passed the Crime Control Act of 1990, Pub.L. No. 101-647,
104 Stat. 4789. Earlier versions of that Act contained several new mandatory minimum sentencing
proposals. However, the enacted bill contained only one new mandatory minimum sentence for
continuing financial crimes enterprises. See 18 U.S.C. § 225 (Supp. III 1991) (establishing that a
party convicted of committing a continuing financial crimes enterprise shall be fined not more than a
fixed sum and be imprisoned not less than ten years and which may be life). In addition, 1991 saw
each house of Congress pass their own omnibus crime bills. The Senate version of the bill contained
nearly two dozen new mandatory minimum proposals. S. 1241, 102d Cong., 1st Sess. (1991). The
conference report to the House and Senate bills, which failed to pass the Senate for reasons generally
unrelated to sentencing policy, contained only three new mandatory minimum sentences. H.R. 3371,
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102d Cong., Ist Sess. (1991).
[FN77]. Mandatory Minimum Report, supra note 8, at 118.

[FN78]. Since passage of the SRA, Congress has enacted ten additional instructions to the
Commission regarding desired amendments to the guidelines, seven of which are specific in nature.
Id. at 121.

FN79]. Crime Control Act of 1990 Pub.L. No. 101-647, § 2507, 104 Stat. 4862. A level twenty-four
offense carries a minimum prison term of fifty-one to sixty-three months for a first-time offender.

[EN80]. Id.

[FN81]. After the guidelines were promulgated and implementation had begun, Congress began
providing more flexible guidelines instructions to the Commission. Congress directed the
Commission to study and, in some cases, increase the penalties for guidelines regarding fraud,
criminal conduct substantially jeopardizing the safety and soundness of federally insured financial
institutions, and sexual crimes against children. Mandatory Minimum Report, supra note 8, at 121.

[EN82]. See Pub.L. No. 100-700, § 2(b), 102 Stat. 4632 (1988).

[FN83]. The Commission has issued guidelines amendments in response to a number of legislative
enactments that increased the statutory maximum fine, term of imprisonment, or other penalties for
different offenses. Mandatory Minimum Report, supra note 8, at 119.

[EN84]. S.Rep. No. 225, supra note 5, at 52.

END OF DOCUMENT
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Crack Cocaine
and Cocaine Hydrochloride
Are the Differences Myth or Reality?

Dorethy K. Hatsukarni, PhiD; Marian W. Fischman. PhD

Objective~To review and discuss the differences and similariies batween the
uge of crack cocaine and cocaine hydrochioride; and to deterrmine how these find-
ings might affect policies on the imprisonment and treatment of cocaine users.

Data Sources.—English-language publications were identified through a com-
puterized search (Using MEDLINE) between 1876 and 1996 using the search terms
“smoked cocains,” “crack cocaine,” ‘freebase,” and “cocaine-base” In addiion,
manual searches were conducted on references cited in original research articles,
reviews, and an annotated bibliography. and on selected joumals.

Study Selection.—Only those atticles that compared various routes of cocaine
administration or types of cocaine (cocaine base or crack cocaine vs cocaing hy-
drochloride) were examined.

Data Extraction~Studies ware reviewed to obtain information on the compo-
sition of the 2 forms of cocaine, and the prevalence, phamacokinetics and phar-
macodynamics, abuse llabllty, paltem of use, and consequences 2Cross the vari-
ous routes of cacaine administration and forms of cocaine.

Concluslon.~—Cocaine hydrochforide is readiy converted o basa prior o use.
The physiological and psychoactive sffects of cocaine are similar regardiess of
whether it is in the form of coeaine hydrachloride or crack cocaine {cocaine base).
However, evidence exists showing a graater abuse lability, greater propensity for
dependence, and mora severe consequences when cocaing is smokad (cocalne-
base) or injectad intravenously {cotalne hydrochioride} compared with intranasal
use {cocaing hydrochionide). The crucial variables appear to be the immediacy,
duration, and magnitude of cocaine's affect, as well as the frequency and amount
of cocaine used rather thar the form of the cocaine. Futhermore, cocaine hydro-
chiaride used intranasally may be a gateway drug or behavior i using crack co-
caine. Based on these findings, the federal sentencing guidelines allowing posses-
sion of 100 fmes more cocaine hydrochioride than crack cocaine fo trigger
mandatory penalties is d ive. Although crack cocaine has
been linked with cime 10 2 greater extent thancoczing hydrochioride. many of these
crimes are asseciated with the addiction to cocaine. Therefore, those eddicted in-
dividuals who are incarcerated for the sale or possession of cosaine are better
served by treatment than prison,

JAMA. 1926,276:1580- 1588

FPROM THE mid 19705 to the mid 1980s,
the United States was in the midst of &
cocaine epidemic of a very different na-
ture than the crrent one. The userswere
primarily middle class, the drug was pri-
marily powder cocsine hydrochloride
taken by the intranasal route. A relative

few dissolved the drug in water and in-
jected it intravenously, and 8 relative few
carried out a “gowrmet” eonvarsion tothe
base form in order to smoke the coeaine,
using kits purchased in head shops. Re-
sults from the National Household Sur-
vey on Drug Abuge (NHSDA),* whose

d include civilian noninatitu-

From the Deoanment of Psychislry, Divisten of
Neurasclaness, University of Minnasots, Misnespolls
(Or Hataukarni), and the Depanmens of Payghiaty, Go-
fumiia University, snd e New Yark Stma Peyenleric
Instityta, New York, NY (O Figchman),

Reprints: Dorolhy K. Halsukeri, PO, University of
Minnessta, Department of Payehlaty, Box 382 UMHC,
Minnegpeolls, MN 55455,

1580 JAMA, November 20, 1996Vl 276, No. 18,

tionalized individnals 12 years of age and
older, indicated that, in 1974, & million
people had tried cocaine, with less than
10% having uged it in the past year. By
1982 more then 20 million people reported
having tried cocaine, with approximately

half of them uging it in the past yesr. By
1985, the nurnber of thosa ever using co-
caine had inereased to 25 million, and the
peak of that epidemic was reached, with
steadily diminishing numbers over the
next T years. However, a new epidemie
was beginming: crack eocaine, s readily
smokable form of cocaine hydrechloride,
was being sold in unit doses for 8310 85
perrock. The availability of a refatively
cheap smokable form led to a marked
expansion of coesine use smong the poor
and ethuic minorities,* and its use was
aceompanied by violent crime and devs
astation of both inner-clty sress and
families.

See also p 16815,

The distinction between cocaine hydro-
chioride and cocaine base {track cocaine)
has received s grest deal of sitentiondur-
ing the past few years, with primarily a
judicial foeus, In 1986, Congress passed a
federal neing guideline that punish
afirst-time offerder with a mininmum man-
datory sentenee of b years in prison for
possessing 5 g of crack eocaine (resulting
in 50-200 doses), while that same fiesh-
time offender would have to possess 500
g of cacaine hydrochloride (resulting in
more than 10 00 doses) to obtainthesame

“Withunit dosing approximatel
the same for the 2 forms, the hydrochlo-
ride formrepresents approximately a 100
fold increase over the eraclk cotaine form
in the number of cocaine dozes available
for use. Furthermore, in 1588 s law was
passed stating that the possession of more
than 5 g of erack eocgine triggers a mini
mum of 5 years in prison, whereas simple
posséssion of cocaine hydrochlorideorany
other controlied stbstance by first-tHme

ders is purished by a maxi of1
year in prison.

Three problems are pereived o have
atisen from these discrepant senteneings.
First, low-level retail crack deslers hava
received more severe sentences than
whelesale suppliers of cocaine hydrochio-
ride. Second, eruck cocaine ugers who ave

Crack Cosane and Cocaing Hydrochioride—Hatsukemi & Fischman



addicted are more prone to be impris-
oned then treated for their abuse. Third,
this sentencing guideline has led to 22
times more convictions among African
Americans than whites. For example,
blacks accounted for 8%, Hispanies for
7%, and whites for 4% of the federal erack
cocaine distribution convietions in 1993;
in contrast, only 27% of cocaine hydro-
chloride charges were accounted for by
blacks, with 32% white and 38% Hi: ie!
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form of cocaine, Clearly, to some extent,
form dictates route (e, crack encaine can
only be smoked), but cocaine, regardless
of whether it is crack cocaine or enesine
hydrachloride, leads to the same physi-
olngical and behavioral effects. The more
appropriate comparison is between in-
travenous coesine hydrochioride and
smoked arack coeaine, since both are more
likely to lead to abuse, dependence, and
severe than intranasal co-

Furthermore, in actual numbers, fewer
blacks report using crack cocaine in the
past year compared with whites, although
an increasing proportion of blacks and
Hispanics were found to comprise the fre-
quens erack as well as cocaine hydrochlo-
ride users.” Ag a result, the issue of racial
discriznination has surfaced.

Tw the spring of 1995, the US Sentenc-
ing Commission,’ which establishes guide-
lines for the federal courts, issued a re-
portstrongly oppoged to the 100:1 quantity
ratio for sentencing between crack cocaine
and coeaine hydrochloride. The commis-
sion reported that while a greater penalty
for crack coealne is justifisble, the 100:1
sentencing ratio exceeds the differences
between the 2 forms of cocaine. The com-
rmission stated that at this time thereiz no
substantive evidence to support this dif-
ferential ratia in sentencing. Furthermore,
this sentencing guideline was considere:
ta lead to a lack of sensitivity to differ-
ences in individual factors associated with
possession of zocaine and to anomalies in
sentencing between 2 easily convertible
forms of the same drug. The commission
therefore called for more flexible sentene-
ing that would take into account the vari-
ous factors associated with cocaine use.
Attorney Geuersl Janet Reno recom-
mended that Congress reject the propasai
of the commission, although she agreed
that the disparity in sentencing should be
narrowed but not eliminated. In the fall of
1995, the House and Senate voted to re-
ject the commission’s proposals and Presi-
dent Clinton was suppertive of Congress
on this issuie. Proponents for the discrep-
ant sentencing point to the greater vio-
Ienee, gang activities, health problems, and
family disruption associated with erack
compared with coeaine hydrochoride as
well as its greater accessibility to the
young, poor, and disadvantaged. Further-
more, erack was considered to be more
addictive than cocaine hy oride.

This article will examnine the scientifie
evidence demonstrating the similarities
and differences between crack cocgine and
cocaine hydrochloride. The results from
this review will show that the route of
adminisiration (eg, intranasal, intrave-

nous, or smoked) is a more important
determining factor for the abuse paten-
tial, pharmacokineties, and biological and
psychological effects of cocaine than the

JAMA, November 20. 1398—~Vol 276, No. 19

caine hydrochloride due primarily to the
rate and amount of cocaine reaching the
brain via these routes of administration.
These results do not support the 100:1
sentencing ratio between crack cecaine
and cocaine hydrochloride. Additionally,
this article will conclude that it would be
more cost-effective in the long term if
greater effort were expended in treat-
ment of appropriate. cocaine abusers
rather than imprisonment of al] convicted
cocaine abusers.

METHODS
Obijective and Study Salection

The objective of this review is to de-
termine similarities and differences be-
tween the use of crack eocaine and co-
caine hydrochioride. Therefore, for a
study to be included in the review, it
had to compare the effects of erack co-
caine with the effects of cocaine hydro-
chloride, administered either intrave-
nously or intranasally.

Data Sources

A systematic search of MEDLINE
(1976 to 1996) was conducted using the
search terms “smoked cocaine,” “crack
coczine,” “freebase,” and “cocaine-hase.”
Names of selected authors who are
known to have conducted research in
this area were also searched.

Additional references were searched
from the reference list of original re-
search and review articles.

Selected publieations were searched
manually.

An annotated bibliography of articles
on cocainef was also reviewed to select
any articles that pertained to compar-
ing smoked or crack cocaine with co-
caine hydrochloride.

Data Extraction

Because o few studies have heen con-
ducted comparing erack cocaine with co-
caine hydrochloride, or cocaine adminis-
tered across various routes, almost all
studies were included in the review and
consistency of the resiults across studies
was examined, Relevani studies were
thase that addressed the prevalence of
use, the composition of the various types
of cocaine, the pharmaeokinetics and phar-
macodynamics, abuse liability, and pat-

- tern of use, including rapidity and prob-

ability of developing dependence, and the
consequences across the various routes
of administration and forms of cocaine.
Bach study was reviewed and extracted
for results relevant to the aforementioned
areas and for conclusions. The majority
of these studies were conducted in the
mid to late 1980s and early 1990s.
RESULTS

Prevalence of Cocaine Use

The 1933 NHSDA report indicated that
among thoge who used coeaine at least
onee in the past year, T7% snorted, 36%
smoked, and 7% injected cocaine intra-
venously. In this population of cocaine
users, 69% were white, 16% were black,
and 13% were Hispanic.? Among those
reporting crack use at least once in the
previous year, 46% were wWhite, 36% were
black, and 11% were Hispanic. Within
racial categories, 2.0% (n=3153 860) of
whites, 2.9% (n=663 05%) of blacks, and
8.1% (n=573531) of Hispanics reported
past-year focaine use (cocaine hydrochlo-
ride and crack), wherens 0.3% (n=473 079)
of whites, 1.6% (n=368 032} of blacks, and
0.6% (n=111006) of Hispanics reported
past-year crack use. Thus, crack use is
more prevalent in the African-American
population, although there are fewer ab-
solute numbers of black users eompared
with white users. Furthermore, if drug
availability and social conditions are heid
constant, then the probability of erack
cocaine use within a specifie population
doesnot differ by race or ethnieity.* None-
theless, in ananalysis of the 1991 NHSDA,
an increasing proportion of African Ameri-
cans and Hispanics and those living in large
metropolitan areas were found to com-
prise the frequent cocsine hydrochloride
and crack users.® In addition, among fre-
quent users compared with infrequent us-
ers, there is a greater rate of crack use
(52.5% va 17.5%, respectively) and intra-
venous cocaine use (24.3% vs 8.3%, re-
spectively).

In summary, eocaine hydrochloride is
the dominant form of cocaine used by
the general population. Among cocaine
users, & bigher percentage of whites use
cocaine than blacks or Hispanies, with
the pereentage of blacks increasing when
examining crack coesine uge. On the
other hand, within racial groups, 2 higher
percentage of blacks and Hispanies use
crack cocaine compared with whites.
However, this higher prevalence may
be a function of where they live rather
than racial background.

Cocalne Hydrochlorkie and
Cocalne Base: Are They
the Same Drug?
Cocgine is an alkaloid extracted from
coea leaves. The coca leaves are pro-

Grack Cacaine and Cocalne Hydrochloride—Hatsukami & Fischmen 1581



cessed with different chemicals {eg, 2l
enelare i

107

not likely have an impact on the jssue of
. sl

kali, organic aolvents, fe acid,
and ammonia) resulting in the interme-
diate product, coen paste, and the final
product, cocaine hydrochloride, whichis
imported to the United States and other
parts of the world from South America,
Cocaine hydrochloride js typieally used
for nonmediesl purposes either intrana-
sally (snorting), or intravenously in an
aguesus aobition gince the drug is hy-
drophilic. Covaine hydrochloride cannot
be smoked b i ¢ at

use freq; . Urinary exeretion of co-

§ 4 tatal metabolite tas simi
{arfor all S rovtes of administration (64%-
699 of the dose) with very little exereted
a8 cocaine (<1%} and most 8s benzo-
ylecgonine and cegonine methyl ester?
Some minor differences in amounts of
metabolites gencrated may exist as a

the amount ahsorbed compared with30%
with a64-mgdose,” Howaver, other stud-
ies have fonrd hioavailebility of intrana~
541 cocaine 88 low 83 25%* and ag high as
80% to 4% > with doses 98 lowas 32 me.”

Since the behavioral activity of co-
caine resides primavily in the perent
compound, cocainein any form produces
the same physiologiea]l and subjective

funetion of the route of adminiaty X
with a modestly lower percentage of ben-

i\ ine and a higher per geof
methyt ester in urine after

temperatures required to vaporize it.
Cocaine base, however, can essily be
smoked at temperatures signiffesntly
lower than cocaine hydrochloride, and
therefore & the form of cocaine used for
smoking, It is made by mixing cocaine
hydrochloride with an alkaline sub-
stance, such as sodium bicarhenate or
ammonia to convert it to base, and then
heating. The result {8 waxy chunks or
rocks of vocainesftenreferred toss erack
eocaine. One gram of cocaine hydrochlo-
ride is typlcally converted into 889 gof
coesine base or erack.® Crack cocaine js
typically smoked in glass or other pipes,
soda cans modified to sceommodate the
placement of crack eocaine and act a8
pipes, or tobaecs or nontobacce ciga

reftes. Freebasing is another but less .

coesine.

method of

smoking compared with rdministration
of cocaine by the other 2 routes? It is
untikely. however, that these differences
in metabolism contribute to the effects

3

effects.! H Y, the route of admin-
igbration plays & major role in the rate
of onget as well as intensity and dura-
tion of a drug’s effect. The more tmme-
diste and greater the magnitude of ef-
fect, the greater likelihood that the drug
will he abused. Orally ingested coraine
achkieves maximum concentration most

of cocaine since both benzoylecg
and ecgonine methyl ester appear to
‘have little or nn behavioral activity. One
notable difference between smoked co-
caineand othet routes of administration
15 the produckion of pyrolysls products
during smoking such as methy) i
dine, 3 benzoic acid,” and methyl-40
(S-pyridine} butyrate.® The higher the
temperature at which the eocatue s vola-
tilized, the greater the amount of py-
rolysis products.®¥>* The activity of
these preducts is unlowwa.

In summary, repardiess of whether
cocaine is administered as hydrochlo-
ride or hase, both ite rate of elivnination

Freebase cocaine invol fving eo-
caine hydrochloride in water and an al
kaline substance, such a8 ammonia, and
then extracting the coeaine base into
cther or snother arganic substance.
Evaporating the organic phase by heat~
ing yields o residue that is similar to
crack cocaine and can be smoked, The
extraction procedure inereases the dif-
fculty and hazard {eg, fire) of the con-
version process so that erack is consid-
erably more commonly used than

and fis bolic profile are similar. It
is unclear whether minor differences in
metaholite patterns between routes of
administration, or the presence of py-
rolysia products in smoked cocsine, con-
tribute to cocaine’s behavioral effect.

Is Crack More Addictive

Than Cocaine Hydrochloride?
Ph kinetice, Phar

ies, snd Pgychotropic Effects—Al-

though both hurans and nenhumans will

iy, regardless of the

eon

freebase. In the foli Teview, sm
cocaine always refers to the use of co-
caine bage or crsck coesine. Intrave-
Tious or fatranasal eocaine refers to the

ase of coeaine hydrochloride.

The rate and extent of coczine 2b-
sorption vary congiderably across routes
ini jon and are relevant in
the context of abuse lisbility. Onee co
coine is ahgorbed, however, the phar-
rmacoidnetics. regardiess of the route of
injstration, axe quite similar. In sev-
eral studies in which subjects smoked
cocaine bage or received coenlne hydro-
chloride intravenously, there were ne
differences in the elimination halflives
of the 2 forms.”® One study found 2
shorter haif-life for crack (56 minutes)
than intranasal cocaing hydrochloride (78

route of delivery,” the immediacy and
magnitnde of cocaine’s effect is an impor-
tant factor in its reinforcing effects and
thereby its abuse Hability.” The magni-
tude of effect is related to dose as well as
io the rapidity with which it reaches the
brain, The dose, in turn, s determined by
voth the actual amount of the drug and
#ts bieavailability. The bicavailability of
amoked coeaine is between 80% ard 70%
when encaine base Is volatilized,™™” but
much of this bicavailabflity is dependent
on the temperatare ai which the cocaine
i volatilized and the sidil of the smoker
in wsing the cocaine delivery device. As
the temperature increases, lesg cocaine
and more of the pyrolysis products we
abgorbed {as prc“aiousl‘y n'ot-cd} )']‘he

slowly, followad by the intranasal xoute.
Intr angd smoke: ineachieve
maximal concentration snd effect most
rapidly. Pesk venous plasma cocaine con-
centration is achieved at approximately
30 to 40 minutes after intranasal admin-
sbration and at approximately 5 min-
utes after intravenous and smoked
eocaine sdministration. 42 Stmilstly,
for intranasal cocaine, the time of peak
phyvsiolagical (eg, heart rate) and sub-
jective effects fs later and the duration
of effects is longer than with smoked or
intravenous eocaine, The maximum physi-
ological effects of intranasal cosaine oe-
ouz within 15 to 40 winutes and the maxi-
mum subjective effects occur within 10
4o 20 minutes M2 Duration of effects
is approximately 60 minutes or longer
after peak effects ™2 The mgximum
physiologieal and subjective effects oc-
cur within minutes of intravenous er
smoked coeaine use, and the daration of
effect is approximately 80 to 45 min-
“"yes"'vﬂ,&%

One study that directly compared both
arteria! and venous blood concentrations
for intravencus and smoked cocsine
showed that for hoth routes of admin-
jstration, the peak srierial cotaine con~
centrations were 10 times higher than
venous concentrations, and that maxi-
real arterial concentrations cccurred
within 15 seconds compared with Sto &
winites with venous concenirations.®
Sinee both routes of adminigtration pro-
Juce similar pharmacokinetic patterns,
the investigators concluded that the
sbuse liability for these 2 routes of ad-
inistration could not be differentiated.
Thus, both the absorption kinetics and
the time course of coesine effects are
strikingly similar for infravencus cocdine
ydrochioride and smoked crack cocaine.
This finding is surprising given the
quitkest onset and fastest penetration
Lo the brain is Wkely to be fram inhala-
tion k of the more divect passage

minutes), but the number of subj

wap smsll” A shorser balf-life may be
associated with more frequert use, al-
though this difference n haiflife will

1589 JAMA, November 20, 1968--Vol 276, No. 18

smonntof I bed can
vary depending on the dose, with higher
doses having greater sbsorption. For ex-
amyple, a 96-mg dose resuited in 58% of

Crack Cogsine and Cecalna 4y

to the brain compared with cocaine de~
Jvered intravenously.
Int the only research study compering

& Fisenmar
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TESTIMONY OF ROSCOE C. HOWARD, JR.
UNITED STATES ATTORNEY FOR THE DISTRICT OF COLUMBIA
BEFORE THE SUBCOMMITTEE ON CRIME AND DRUGS
COMMITTEE ON THE JUDICIARY, UNITED STATES SENATE

May 22, 2002

INTRODUCTION

Chairman Biden, Senator Grassley, Members of the Subcommittee:

1 appreciate the opportunity to appear before this Subcommittee today on behalf of the
Department of Justice to discuss the important issues of federal drug sentencing policy, generally,

and federal cocaine sentencing policy, in particular.

Before turning to drug policy, though, I would like to take this opportunity on behalf of
the Department of Justice to commend the Sentencing Commission for being responsive to
many of the Department of Justice’s concerns regarding federal sentencing policy during this past
guideline amendment year. In particular, we want to make special note of amendments to the
sentencing guidelines the Commission has forwarded to Congress in response to the passage of
the USA-PATRIOT Act. The PATRIOT Act is an excellent example of how hard work and
bipartisan cooperation can lead to significant legislation addressing a critical national problem.
We thank the Judiciary Committee for all its efforts on the Act, and we deeply appreciate the
Commission’s work to implement the Act’s important new substantive criminal law and
sentencing provisions into the sentencing guidelines. The Act and the guideline amendments are

both critical parts of the country’s ongoing fight against terrorism.
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Mr. Chairman, despite the country’s new focus on terrorism, we believe it is critical that
we not allow our fight against illegal drug abuse to falter. The Sentencing Commission has sent
recommendations to Congress to Jower penalties on crack cocaine traffickers. For reasons I will
lay out in detail, we believe these recommendations are misguided and that the current federal
sentencing policy and guidelines for crack cocaine offenses are proper. We believe it would be
more appropriate to address the existing differential between crack and powder penalties by

increasing penalties for powder cocaine.

THE PRESIDENT’S NATIONAL DRUG CONTROL STRATEGY

We are guided in all of our work on drug policy by the President’s comprehensive
national strategy to fight illegal drug use. The strategy seeks to expand the national drug
treatment system while recognizing the vital role of law enforcement and interdiction programs.
It recognizes that the individual consequences of drug use can be deadly to the user and that the

consequences for society are no less serious.

Unfortunately, drug abuse continues to plague this country at unacceptably high levels.
According to estimates generated by the National Household Survey on Drug Abuse, 2.8 million
Americans are dependent on illegal drugs, and an additional 1.5 million are non-dependent
abusers. In 2000, Americans spent $62.9 billion dollars on drugs. Of that, $36.1 billion was
spent on cocaine; approximately $12 billion was spent on heroin; and $11 billion on marijuana.
Data provided by the Substance Abuse and Mental Health Services Administration indicate that
there are roughly 175,000 emergency room incidents annually related just to cocaine, while

heroin and marijuana are each implicated in about 97,000 incidents.

Even worse, drug use among high school students is simply unacceptably high.

According to the Monitoring the Futore study, drug use among our nation’s 8%, 10®, and 12"

2-
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graders remains at levels that are close to record highs. More than 50 percent of our high school
seniors cxperimented with illegal drugs at least once prior to graduation. And during the month

prior to the last survey, 25 percent of senjors used illegal drugs.

The President’s drug strategy lays out a number of initiatives to reduce drug use in this
country. It includes initiatives on drug education and community action to stop drug use before it
starts. It includes significant new steps to get treatment resources where they are needed most,
recognizing the critical need to heal America’s drug users. The strategy also recognizes the

critical need to continually disrupt drug markets at international and wholesale levels.

But as the President and the National Drug Control Strategy recognize, meeting the
challenge of reducing illegal drug use will require more that just a range of targeted initiatives
focused on key elements of the drug problem. It will take more than a five-pronged strategy ora
15-point implementatipn plan. This is so because, in distinct contrast to the can-do attitude we
have seen every day since September 11” in the fight against terrorism, the public’s confidence

that we can effectively fight illegal drug use has been vndermined.

‘We believe, however, that we can again make real strides in reducing drug use in this
country and restore confidence in this important effort. History has shown us that we can
succeed. During the late 1980s and early 1990s, an engaged government and citizenry took on
the drug issue and forced down drug use, with declines observed among 12® graders in every
year between 1985 and 1992, The federal government supplied important leadership, and
achieved progress together with parents and clergy, media and community groups, state and local
leaders. We in the federal government must once again show the leadership necessary to

reinvigorate this effort.

3.
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The Commission’s recommendations to lower crack cocaine penalties would take the
country in the wrong direction. They signal not a rejuvenated and confident effort to reduce drug
use, but rather a retreat in our nation’s fight against illegal drugs. Unfortunately, the Commission

has not recognized the corrosive signal that would be sent by these recommendations, if enacted.

Nor has the Commission focused sufficiently on the victims of those who peddle drugs
and on the violent crime that comes hand-in-hand with the drug trade — and especially with the
crack trade. The lives of family members and friends are too often shattered by deadly drug
violence and by a loved one’s addiction to illegal drugs. It is also a fact that minorities are more
likely to be victims of violent drug crime. African Americans constitute about 50 percent of this
country’s homicide victims. That statistic is horrifying. Today we want to give voice to the

victims, a group that is all too often overlooked and unheard in the debate over drug penalties.

Sitting behind me today is Shandra Smith, the mother of two bright and beautiful young
people who were gunned down in cold blood. Fourteen-year-old Volante Smith asked her 20-
year-old brother Rodney, who was home from college, to drive her and two friends to a
Christmas party at church. They piled into his tiny 280 ZX and the girls talked about the evening
ahead. When they stopped at a light, a man got out of the car behind them, came up to the
driver’s window, raised a gun, and fired. Six shots ripped through Rodney’s body, and three into

Volante, killing them both.

Volante and Rodney were killed because they stopped at the light in front of a car driven
by Tommy Edelin, the kingpin of the 1-5 Mob, recently convicted and sentenced to life without
possibility of release for his role in 4 of the 20 murders committed by his.gang. Riding with
Edelin that night was an associate who mistakenly thought that the driver of the 280ZX was

someone who had previously shot at him. The associate asked Edelin if he could kill the driver

4-
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of the car. Edelin, in part to find out if the associate had the heart to kill someone, told him to go
ahead. In order to make sure that he killed his target, the associate unloaded his 40-caliber Glock
into the car. A case of mistaken identity and a total disregard for the sanctity of life. Tommy

Edelin, a drug kingpin; the associate, a low-level drug dealer turned hit man.

This city, indeed all of America has been victimized by nearly two decades of drug
trafficking violence. We have become accustomed to nightly news stories about drive-by
shootings and execution-style killings by ruthless drug gangs. We have been worried by reports
of stray or intentional bullets killing children -- like Volante and Rodney -- who were simply in

the wrong place at the wrong time.

And the criminal justice system has itself been threatened by violent intimidation and
witness retaliation. When I started as a prosecutor in 1984, we could say with confidence to our
witnesses who were fearful of retaliation, “We haven’t lost anyone yet.” Sadly, that day is long
gone. The difference: crack cocaine. For example, Tommy Edelin told an acquaintance that if
he ever got caught, he had no intention of letting justice take its course. Instead, he intended to
“crush” everyone who might testify against him. So, after his arrest, he arranged for the murder

of a potential witness against him.

In addition to lay witnesses, many law enforcement officers have sacrificed their lives to
rescue communities from the ravages of violent drug trafficking. For example, here in
Washington in November 1996, members of the cold case squad were working inside the
Headquarters building when Bennie L. Lawson, a low-level drug dealer who had been targeted
by their investigation of the First and Kennedy Crew, burst into their room and started firing
wildly. FBI agents Martha Dixon-Martinez and Michael Miller, and Metropolitan Police Sargent

Henry M. Daily were killed before Lawson turned the gun on himself. Eventually 24 people in

5.
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the crew were convicted, including eleven members of the crew who were held accountable for 9
homicides. In December 1993, Donzell McCauley, a member of Kentucky Courts Crew,
brutally murdered a uniformed police officer, Jason White, who had stopped to ask McCauley a
question. When he was arrested, McCauley had 13 ziplock packages of crack cocaine on him,

13 ziplocks would contain, as a general rule, between 1 Y2 and 2 V2 grams.

Victims like Volante and Rodney Smith, Martha Dixon-Martinez, Michael Miller, and
Henry M. Daily, and Jason White are why the President and the Attorney General have pledged

to reinvigorate the battle against drug trafficking.

THE CURRENT SENTENCING GUIDELINES SCHEME FOR DRUG OFFENSES

In 1987, the Sentencing Commission tied the sentencing guidelines for drug trafficking
offenses to the quantity of drug associated with the offense. These guidelines, found at §2D1.1
of the sentencing guidelines, call for base offense levels ranging from level 6 to level 38, moving

in two-level increments determined by the quantity of drugs trafficked by the defendant.

The guidelines are tied — correctly we believe —to the applicable mandatory minimum
drug trafficking statutes. Title 21 U.S.C. § 841 specifies the quantity thresholds that trigger
mandatory minimum sentences. The amount of controlled substance that triggers a mandatory
minimum in a given case corresponds to a particular base offense level. For example, 5 grams of
crack cocaine triggers a mandatory minimum sentence of five years and is tied to a base offense
level of 26 with a corresponding sentence of 63-78 months for a first offender. Some observers,
have criticized the present sentencing guidelines scheme, arguing that this quantity-based scheme

does not adequately address other relevant sentencing factors. We disagree with this criticism.
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Current law ~ both in the federal statutes and the goidelines ~ allows for the consideration
of aggravating factors, such as the use of a gun or a defendant’s criminal history or bodily injury.
Current law also allows for the consideration of mitigating factors, through the “safety valve”
exception to mandatory minimums, the guidelines’ mitigating role adjustment, and guideline
departures when a defendant provides substantial assistance in the investigation or prosecution of

another person.

FEDERAL COCAINE SENTENCING POLICY
This year, the Commission reexamined whether the guidelines should be amended with
respect to the current quantity ratio between crack and powder cocaine. The Commission has
now recommended lowering penalties for crack offenders. The Department of Justice has also
reviewed cocaine sentencing policy. After thorough study and internal discussion, the

Department has concluded that the cumrent federal policy and guidelines for seatencing crack

cocaine offenses are appropriate.

A. Crack Cocaine Is Associated With Much Greater Dangers Than Powder

Higher penalties for crack offenses appropriately reflect the greater harm posed by crack
cocaine. We recognize that cocaine base — crack — and cocaine hydrochloride — cocaine powder
— are chemically similar. Nonetheless, there are significant differences in the predominant
manner the two substances are ingested and marketed. Based on these differences and the
resulting harms to society, crack cocaine is an especially dangerous drug. Its traffickers should

be subject to significantly higher penalties than traffickers of like amounts of cocaine powder.

Current research shows that crack is a more dangerous and harmful substance for many

reasons. The most common routes of administration of the two drugs cause crack to be the more

-
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psycholegically addictive of the substances.” This makes crack cocaine more dangerous,
resulting in far more emergency-room episodes and public-facility treatment admissions than
powder cocaine,” despite the fact that powder cocaine is much more widely used. The quicker,
more intense, and shorter-duration effects of crack contribute to its greater abuse and dependency
potential as compared to snorted cocaine powder. Its greater addictive effects cause heavier and
more frequent use and greater binging, causing more severe social and behavioral changes than

use of cocaine powder.

Further, crack can easily be broken down and packaged into very small and inexpensive
quantities for distribution — sometimes as little as single dose quantities, for just a few doltars -
thus making it particularly attractive to some of the more vulnerable members of our society. As
Professor Randall Kennedy has noted, “[blecause it is relatively inexpensive,” erack has the
“dubious ‘achievement’” that it has “helped tremendously to democratize cocaine use.” Crack
dealers have fulfilled its “promise” by marketing it to these vulnerable groups. Additionally, the
open-air sfreet markets and crack houses used for the distribution of crack cocaine contribute
heavily to the deterioration of neighborhoods and communities. Both the scale of marketing and

its open and notorious nature enable many, who would not previously have had access to cocaine

'For example, one study showed that roughly 66% of crack users smoked on a daily basis, but only
18% of cocaine snorters used it on a daily basis. See Dorothy K. Hatsukami and Marian W. Fischman,
“Crack Cocaine and Cocaine Hydrochloride: Are the Differences Myth or Reality,” 276 1. of the Am.
Med. Ass™n. 1580, 1583 (1996). Intravenous use of powder cocaine is comparable to smoking crack in
addictiveness, but intravenous use is an unpopular method of administration.

From 1992 and 1998, between 69.1% and 74.5% of public treatment admissions for cocaine
emergencies involved smoked cocaine (the remainder was for all forms of nonsmoked cocaine). National
Drrug Intelligence Center, National Drug Threat Assessment 2002 at 80, table A10. While there are some
limitations on this data that may cause it to over-represent crack users, it is nonetheless very telling.
According to one study, of persons making emergency-room visits because of erack, 38% had smoked
crack, 11% had snorted #t. See also Hatsukami and Fischiman, 276 1. of the Am. Med. Ass’n. at 1584;
United States Sentencing Comrnission, Special Report to the Congress: Cocaine and Federal Sentencing
Policy 42-43 (1995).

*Randall Kennedy, Race, Crime and the Law 383-84 (1997).
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powder, to purchase, use, and become addicted to crack cocaine. Moreover, the present crack

market is associated with violent crime to a greater extent than that of cocaine powder.

Let me share with you one example of a mother who became addicted to crack cocaine.
In order to support her addiction, she became a cooker and later worked for the 1-5 Mob. She
also permitted her children to be involved in crack cocaine trafficking. One of the children was
about fen when he joined the 1-5 Mob -- and fourteen when he was murdered. When he was
killed, the mother was serving a prison sentence for her involvement in crack cocaine trafficking.
She credits her prison experience as the catalyst for completely changing her life.  She still

grieves the loss of her son -~ for which she blames herself.

The neighborhood where this family lived was riddled with crack cocaine and violence.
People could not sleep peacefully in their beds at night because of the gunfire and the fear that a
stray bullet would come in through the window and kill one of their children; gangs of gun-toting
crack cocaine dealers on the street kept elderly citizens from going to the grocery store or to
church; parents did not let their children play outside; buildings were marred by bullet holes and

graffiti; the area, already poor, was deteriorating further.

According to a news account at the time, after the members of the 1-5 mob were arrested
and detained pending trial, the neighborhood was transformed. Drug dealers were no longer
running up and down the street shooting their guns, overall crime decreased, graffiti faded,

children were permitted to go outside to play again, and the neighborhood returned to nommal.

The 1-5 Mob is illustrative of the severe, negative impact that crack cocaine has had on
families and communities, and in particular, on minority coramunities. The seller of crack is

well aware of its addictive qualities and the familial and community devastation it causes. While

9.
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much good has-been done since the worst days of the crack epidemic in the 1980s, it would be
premature to declare victory and relax our efforts. In spite of a number of successful
prosecutions of major drug trafficking rings, citizens in other neighborhoods here in the District
still complain that they are unable to leave their homes because of rampant drug violence in the
streets. Although we have cut in half the all time high of 482 homicides in 1991, the murder of
241 people in 2001 is still unacceptably high. Crack cocaine trafficking remains a major problem

here.

Federal cocaine sentencing policy should specifically reflect the greater violence
associated with crack as compared to cocaine powder. Although the reasons for the link are not
well defined, crack cocaine is clearly more closely associated than powder cocaine with systemic
violence. Crack offenders are more frequently associated with weapons use than powder cocaine
offenders. For example, in FY 2000, weapons were involved in 10.6% of federal powder
convictions, and 21.3% of federal crack convictions {making it the drug offense most likely to
involve a weapon®). Federal crack offenses are also more frequently associated with violence

and bodily injury than powder cocaine offenses.

Some have argued that the violence can be addressed separately as a sentencing
enhancement. That is not enough. It will not be able to account for all of the differences, both
because of the systemic nature of some of the harms and the problems of proof in individual
cases. Enhancements for violence by individual traffickers would only address a portion of the
systemic violence and crime of the crack trade. We cannot know in each individual defendant’s
case exactly how many of his customers’ lives have been destroyed by resorting to prostitution to

finance their habit, nor can we know precisely how many innocent neighbors were robbed to buy

“By comparison, 18.7% of methamphetamine convictions, 6.6% of heroin convictions, and 5.9% of
marijuana convictions involved weapons.
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his wares, But we are certain that is precisely what is happening. The evidence is clear: Crack is
associated with an increase in robbery, theft, and prostitution to finance crack use. Let me cite

just a few examples:

. One 1998 study concluded from its research that crack is the drug most closely
linked to homicide trends. Crack users appear more likely than powder cocaine
users to engage in drug transactions in a manner that elevates personal and
aggregate risk, including possessing larger dealer networks and being more likely
to use sex to finance drug-taking behavior. Also, because of the short high, buyer
and seller will still be in the same area when the high wears off. Users coming off
a crack high often feel an intense need for more crack, and frequently suffer from
dysphoria and extreme agitation. “Combined, these situational factors elevate the
potential for violence during ¢rack transactions.”™ Again, punishing individual
dealers only when they possess a weapon or when they use it does not account for
much of the violence they spawn. Moreover, it does not take into account the
realities of drug trafficking where the drugs and the guns are often possessed by
different people and one member of a gang or crew or mob may retaliate for a real

or perceived harm done to another.

. The National Institute of Justice’s Arrestee Drug Abuse Monitoring (ADAM)
program preliminary 2000 findings reported that urinalysis revealed that high
percentages of ADAM arrestees had recently used cocaine — on average, 30
percent of arrestees tested positive for cocaine. NIJ sponsored a study in 1999 to

examine whether arrestees testing positive for cocaine had used crack or powder

K. Jack Riley, “Homicide and Drugs: A Tale of Six Cities,” 2 Homicide Studies 176, 197-98 (1998).
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cocaine. That study looked at six ADAM sites and found that the overwhelming majority of

cocaine-positive arrestees — 63 percent — were using crack cocaine.

. In another study, 86.7% of women surveyed were not involved in prostitution in
the year before starting crack use; fully one-third became involved in prostitution
. in the year after they began use. Women who were already involved in
prostitution dramatically increased their involvement, with rates nearly four times
higher than before beginning crack use.® Because of the incidence of prostitution
among crack users to finance their habit, crack cocaine smokers have been found

to have rates of HIV infection as high as those among IV drug users.”

. A 2001 study found that women who used crack cocaine had “much higher than
average rates of victimization” than women who did not, and were more likely to
be attacked and more likely to be raped. Although the study did not compare the
victimization rates with other drug-using groups, it nevertheless starkly reflects
the tremendous human toll this drug takes. Among an Ohio sample of 171 non-
drug injecting adult female crack nsers, 62% had been physically attacked since
the onset of crack use. Rape was reported by 32% of the women since they began
using crack, and among these, 83% reported being high on crack when the rape

occurred, as were an estimated 57% of the perpetrators.®

®Ko-Lin Chin & Jeffrey Fagan, “The Impact of Crack on Drug and Crime Involvement” 15 (1991)
{onpublished monograph).

"Hatsukami and Fischman, 276 J. of the Am. Med. Ass'n. at 1585 (citing R.E. Booth et al., “HIV risk-
related sex behaviors among injection drug users, crack smokers, and injection drug users who smoke
crack,” Am. J. Pub. Health, 1993; 83:1144-48).

®Russel S. Falck et al., “The Epidemiology of Physical Attack and Rape Among Crack-Using
Women,” 16 Violence & Victimg 79 (2001).
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B. Lowering Crack Penaities Will Signal A Retreat From The Battle Against Drug Abuse

But despite all of this data, perhaps the most important factor for us is the signal that
lowering crack penalties will send to crack traffickers and to the victims of crack traffickers.
Yes, African Americans constitute a disproportionate share of those sentenced for federal crack
offenses. But as Professor Kate Stith commented, “it is distressing that [some] recognize only
half” of the equation - “the denial of liberty to lawbreakers.” There is a disparity in the race of

the victims of crack offenses. Let me just cite a few illustrative studies:

. A report published by the Substance Abuse and Mental Health Services
Administration in July 2001 on women in substance abuse treatment indicated
that in 1998, adult women entering public treatment facilities for crack cocaine
abuse were disproportionately black ~ 61 percent compared to 26 percent of ajl
women entering treatment. The 1998 SAMHSA Treatment Episode Data Set
indicated that smoked cocaine was the primary substance most frequently reported

by black treatment admissions — 28% of black treatment admissions.

. The June 2000 Community Epidemiology Work Group (CEWG) report on trends
in drug abuse reported that crack is the predominant form of cocaine in many

inmer city areas, including in Atlanta, Boston, and Washington D.C.

. In 1999, SAMHSA reported that:
*Blacks admitted to treatment in 1999 for cocaine abuse reported smoking as their

methed of use in higher proportion than in the total treatment population.

“Kate Stith, “The Government Interest in Criniinal Law: Whose Interest Js it, Anyway” in Public
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*In 1999, smoked cocaine was the method of use for 81 percent of black male

cocaine admissions and 86 percent of black female cocaine admissions.

. The 2000 CEWG report indicated that African Americans predominate among
cocaine emergency department mentions —~ including both powder and crack - in
12 of the 20 CEWG cities in the Drug Abuse Warning Network ~ ranging from

10% in Phoenix to 72 percent in Washington, D.C.

These and many other statistics and studies tell the story of the devastation that cocaine,
and crack cocaine specifically, bring to the nation and particularly its minority communities.
Lowering crack penalties now would simply send the wrong message ~ that we care less about
the people and the communities victimized by crack. It is something that we simply cannot
support, Further, lowering crack penalties is inconsistent with a rejuvenated national fight
against illegal drug use. As we indicate in the National Drug Control Strategy, effective drug
control policy, reduced to its barest essentials, has just two elements: modifying individual
behavior to discourage and reduce drug use and addiction, and disrupting the market for illegal

drugs. Lowering crack penalties fails on both counts.

‘We recognize that this Commission and many others have been concerned that current
federal cocaine sentencing policy tacitly directs federal enforcement resources towards lower-
level drug traffickers. We ourselves have been increasingly concerned about ensuring that we
invest scarce federal drug enforcement resources wisely. With this in mind, the Attorney General
recently announced a new federal drug enforcement strategy that seeks to identify and target the
most significant drug and money laundering organizations operating across the country for
federal investigation and prosecution. As part of this strategy, the Deputy Attormey General will

personally be coordinating all of the Department’s drug enforcement efforts which will placed
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increased emphasis on intelligence based targeting to reach the most significant drug
organizations. The new strategy will also redeploy resources towards the most significant nation
drug "hot spots,” including such locations as the Southwest border, South Florida, Los Angeles,
Puerto Rico, and New York. We think this new strategy - together with existing sentencing
mechanisms such as the safety valve and substantial assistance departures ~ will go a long way

towards addressing the concerns over less culpable offenders and federal drug sentencing policy.

We believe it would be more appropriate to address the differential between crack and
powder penalties by recommending that penalties for powder cocaine be increased. As you
know, under current law, a defendant who traffics in 500 grams of powder cocaine faces a five-
year mandatory minitnum sentences while someone who traffics in § grams of crack cocaine
faces the same penalty. Five hundred graros of powder cocaine represents between 1,000 and
5,000 doses while 5 grams of crack cocaine represents approximately 50 doses. Comparison of
dosage units - as well as price - for the current mandatory minimum levels for powder cocaine
with those of other similarly dangerous drugs suggests that increasing powder cocaine penalties

is justified to reduce the current sentencing differential,

The Realities O afficking Counsel Against Reducing The Penalties For Crack
Cocaine
In a city like ours, crack cocaine is distributed at the street level by gangs, not by

individual entrepreneurs. It is simply not safe to be out there alone. Crack cocaine networks are
very territorial and independent salesmen would not -~ do not -- last long. Several people work
together, sometimes sharing a common stash, taking turns waiting on customers, or dividing up
the territory into smaller units. They may retum to 2 house where they process the crack cocaine
to resupply when they run out or run low, but they generally do not keep quantities in excess of

that which would gualify for the mandatory minimum on them. As a consequence, street-level
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dealers, like Donzell McCauley, are generally caught with relatively low quantities of crack
cocaine. This does not tell the whole story of how much they sold on given day or given week,
or how much their associates have sold, or how much is in a stash house. Raising the quantity
for which a mandatory minimum sentence could be imposed from 5 grams to 25 grams would
only put more crack cocaine on the street and would make it more readily available in those

neighborhoods that have already suffered the most because of the crack cocaine trade.

It would also rake prosecution of gangs and gang violence more difficult. Let me be
clear, a S-year mandatory minimum for someone who has 5 grams (about 50 doses) of crack
cocaine for sale is warranted by that conduct alone, a 10-year mandatory minimum for someone

who has 50 grams (about 500 doses) of crack cocaine is warranted by that conduct alone.

But beyond that, successful prosecutions of violent crack cocaine distribution networks
are built one drug dealer at a time. Without significant punishment available, there is little
incentive to provide information to the authorities. If they are not going to prison or not going

for any significant amount of time, it does not make sense to risk life and limb to cooperate. *

In sum, the overall impact of reducing penalties for crack cocaine would be to permit
crack cocaine distribution networks to flourish, to reduce the quality of life in those
neighborhoods where we have successfully combatted crack cocaine gangs, and to increase the

homicide rate and the violence that we have been fighting so hard to reduce. Instead, Congress

¥ The examples I have given you throughout this testimony are of murders that

occurred in the early to mid-1990%. This is attributable to two factors. First, it takes a long time
to build a solid case against major crack cocaine traffickers; with fewer cooperators, it will take
longer and there will be fewer successful prosecutions. Second, cases involving more recent acts
of violence are either under investigation or pending trial and cannot be discussed publicly.
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can reduce the disparity between the penalties for crack and powder cocaine by lowering the

threshold quantities for powder cocaine.”

D. Our Position Is Supported By Other Law Enforcement

I significant that our position on federal cocaine sentencing policy is supported by other
major law enforcement organizations. At a hearing held by the Sentencing Commission earlier
this year, William Nolan, the Chair of the National Legislation Committee of the Fraternal Order
of Police, urged the Commission not to reduce federal crack cocaine penalties. Mr. Nolan
stressed the need for Federal leadership in the fight against illegal drugs.

“Although our nation has seen an across-the-board reduction in

crime rates in recent years, it is still true that illegal drugs have a

devastating impact on society as a whole. It is also clear that the

Federal Government, which has available resources and policies in

place to effectively investigate, apprehend, and punish drug

offenders, must continue to take the lead in providing harsh

penalties for drug-related offenses. The Administration, Congress,

and the Commission must continue to send the message to drug

dealers and traffickers that the Federal Government will fiercely

protect the most vulnerable members of our society and will

severely punish those who seek to exploit themn.”
The key point of Mr. Nolan’s testimony was that the federal government is the leader in the fight
against illegal drug abuse, and the reduction in federal crack cocaine penalties would indicate a

failure of leadership.

‘William Berger, the President of the International Association of Chiefs of Police, also
commented to the Commission his belief — and that of the IACP — that crack penalties should not

be reduced. Mr. Berger, a law enforcement officer, executive, and police chief in the

**In this regard, it should be noted that research conducted by the Department’s Office of
Legal Policy and released in March 2002 indicates that the actual disparities in sentencing for
crack and powder offenses are considerably less than may be commonly perceived. For example,
the research shows that the disparity between actual average sentences for crack and powder
offenses ranges from 2.1-to-1 to 4.8-to-1.
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metropolitan Miami area for over 30 years, stressed the devastation and horror suffered by
families and communities as a result of the sale and use of crack and powdered cocaine. While
recognizing the concerns that have been identified over the difference in the penalty levels for
crack and powder cocaine, Mr. Berger concluded,

“I do not believe that the Sentencing Commission should take any

steps that would weaken the existing penalties for possession and

sale of crack cocaine. Rather, it is my belief that the current

threshold limits for powdered cocaine should be reduced so that

they more closely track those for crack cocaine. In this fashion, the

Commission would achieve the goal of reducing or eliminating any

disparity between crack and powdered cocaine, while at the same

time ensuring that those who participate in the sale and use of these

illegal narcotics are penalized in a manner appropriate to the crime

they commit.”

The views of Mr, Nolan, Mr. Berger, and the thousands of police officers and chiefs of

police they represent — the people on the front lines of the fight against illegal drugs — shouid

carty great weight in this debate over federal cocaine sentencing policy.

CONCLUSION

We appreciate the chance to share our views on this important subject. We think the
Congress should be guided by the words of President Bush: “We must reduce drug use for one
great moral reason: Over time, drugs rob men, women, and children of their dignity and of their
character. Illegal drugs are the enemies of ambition and hope. When we fight against drugs, we
fight for the souls of our fellow Americans.” We think all Americans, should continue to fight as
hard as we can to reduce illegal drug use. We think the Sentencing Commission’s
recommendations are misguided and are inconsistent with a vigorous fight to reduce illegal drug

use.

Thank you again for inviting me to be here, I would appreciate it you would make my
written testimony a part of the record in this case. I'd be happy to answer any questions you may
have.
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TESTIMONY OF DISTRICT ATTORNEY CHARLES J. HYNES
HEARING ON CRACK COCAINE SENTENCING

SENATE JUDICIARY SUBCOMMITTEE ON CRIME AND DRUGS
WASHINGTON, D.C.

WEDNESDAY, MAY 22, 2002

Mr. Chairman and members of the Commiittee good momning and
thank you for the invitation to testify about this very important criminal
justice issue.

For the record, my name is Charles J. Hynes, and I have served as the
elected District Attorney of Kings County, in Brooklyn, New York since
1990. By way of brief background my county has a population of 2 and 4
million people. It is the most populous county of New York State’s 62
counties, and the seventh largest county in the United States. Last year my
office prosecuted over 6,000 felony cases, and although approximately 2,150
were for the possession or sale of drugs, a large percentage of the nearly
4000 other felony cases were drug related

With me is my Counsel Anne Swern, who is the Director of our Drug
Treatment Alternative to Prison Program, and Hillel Hoffman, my
Legislative Director.

My mandate as a State Prosecutor in narcotics enforcement is to

prosecute crimes under New York’s Rockefeller Drug Laws.
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Our history with drug enforcement parallels that of Sections 841, 844
and 961 of 21 U.S. Code. Mr. Chairman, I have no doubt that when
Congress amended these sections to impose lengthy sentences for crack
cocaine, it was reacting to the sheer hotror of the crack epidemic, which had
devastated so many inner city communities. Our Legislature also amended
the Penal Law in 1988 to include crack cocaine in our Rockefeller Drug
Laws.

The Rockefeller Drug Laws, created in 1973, with several sentences
of life imprisonment for possession or sale tied to the weight of a narcotic
substance, are reputed to be among the toughest drug laws in the nation. But
the Rockefeller Drug Laws do not treat first time crack offenders with the
same severity as federal law.

Under the Rockefeller Drug Laws the possession of 500 milligrams of
crack cocaine is a class D felony, punishable by up to seven years in state
prison. However, for a first offense the court the court has several options -
it can place the defendant on probation or it can impose a definite sentence
of one year in a local jail.

A New York defendant who is convicted of possessing five grams of
crack would be guilty of a C felony, with a maximum penalty of five to

fifteen years. But unlike an offender convicted under Section 844, a first
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time offender would also be eligible for a sentence of probation, and most
first offenders receive this sentence.

In order for a first time offender in New York to recetve a mandatory
prison sentence for simple possession of cocaine, the aggregate weight of the
substance containing cocaine must be at least one-half of an ounce, enough
to produce 220 ten dollar vials or ziplocks of crack for a street sale value of
$2200. And this amount is almost three times greater than the five grams
required under the federal statute for a mandatory minimum sentence of five
yeats. Or, the defendant can be convicted of possessing a lesser weight with
intent to sell it. But the minirmum penalty for these drug crimes, a B felony
under our law, is a sentence of one to three years, or if the defendant is
cooperating with the prosecution, a lifetime sentence of probation.

It is only when a first time New York defendant possesses much
larger quantities of drugs that the longer sentences kick in.

For example, a New York defendant who is convicted of possessing
two ounces of a substance containing cocaine will be subject to a minimum
sentence of at least three years to life imprisonment, although no one serves
a life sentence for that amount.

A defendant who is convicted of possessing four ounces of a

substance containing cocaine (or for selling two ounces) will be subject to a
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minimum sentence of at least fifteen years to life imprisonment. It is this last
category that has caused much of the controversy about the Rockefeller
Drug Laws because it has resulted in drug mules and other middle level
people receiving very long prison sentences. In a typical case in Brooklyn, a
middle level dealer is someone who sells a few ounces, not kilos. Of course,
even 4 ounces of cocaine can produce 1,600 ten-dollar vials or ziplocks of
crack — for a street value of sixteen thousand dollars.

The New York picture changes significantly when a drug defendant is
convicted of a second felony because our second felony offender law
requires mandatory sentences of imprisonment for lower level weights.

So, for example, a New York defendant who is convicted of
possessing 500 milligrams of crack cocaine, and who has a prior felony
conviction for any crime, must receive a prison sentence of at least two to
four years. A New York defendant whose second felony conviction is for
possessing one-eighth of an ounce of a substance containing cocaine faces a
mandatory prison sentence of at least three to six years. And a defendant
whose second felony conviction is for possessing one-half of an ounce of a
substance containing cocaine faces a mandatory sentence of at least 4 1/2 to

9 years in prison.
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But despite these sentences which were in effect since 1973, by 1990
the crack epidemic had led Brooklyn to become the fifth most violent
municipality, per capita, in the United States. One out of every 16 of our
residents was the victim of a felony crime. In 1989, 686 people
were murdered in Brooklyn, and in 1990 the number increased to 765. In
one year alone, 1991, 151 children were murdered in Brooklyn, 129 of them
by gunfire.

I can understand that as late as 1993 the Congress and President
Clinton were reluctant to change the mandatory 5 year minimum prison
sentence out of a concern that crack stilf had, and still does have, a
devastating effect on communities.

But just as the passage of time has given us in New York State a new
perspective about the Rockefeller Drug Laws, I would agree that a new
perspective is needed about the federal drug laws.

Raising the threshold level for crack cocaine in the federal statutes to
a higher amount for a minimum five year sentence, and keeping a one year
sentence for lesser amounts, would place the federal statutes roughly on a
par with the most serious drug offenses in New York State. Raising the
threshold would also alleviate the same criticism of the federal statutes that

has been leveled at the Rockefeller Drug Laws: that stiff sentences for small

w
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quantities of drugs have had a disproportionate impact on poor people in
generat and people of color in particular.

As you are aware, Mr, Chairman, the Bureau of Justice Statistics
Study of Federal Drug Offenders found that in 1997 about 86 percent of
crack offenders in federal prisons were African-American and eight percent
were Hispanic,

The United States Sentencing Commission figures for 2000 show that
84.7% of crack cocaine offenders were African American and nine percent
were Hispanic. These figures also show that 66.5% of the crack offenders
were street level dealers, and only ten percent were leaders, growers,
manufacturers, financiers or money launderers.

These percentages roughly correlate to the percentages in New York
State where it is estimated that 94 percent of the 19,000 drug offenders in
our prisons — most of whom sold or possessed small quantities of drugs - are
African American or Hispanic. Among the 3,100 women in the New York
State prison systern, the vast majority are also women of color who have
been convicted of drug offenses.

This racial disparity cannot be ignored in administering our state and
federal criminal justice systems. And whether it is the 100 to 1 ratio based

on the weight of powdered cocaine versus crack cocaine (500 grams of
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powered vs. 5 grams of crack - with the same sentence), or (the 5.4 to 1 ratio
the Justice Department maintains on the basis of sentences for similar
amounts of crack or powdered cocaine), the simple fact is that minority drug
defendants are serving substantially longer prison sentences than non-
minority defendants, although both populations have similar rates of drug
abuse, The Sentencing Commission figures for 2000 show that an average
sentence for crack cocaine is ten years, while the average sentence for
powdered cocaine is six years five months.

And I do not believe that this problem will be solved by reducing the
weight of powdered cocaine from 500 grams to a lessor amount for a five
year sentence. This will not alleviate the unnecessarily long sentences served
by low level street dealers, who comprise two-thirds of all crack offenders in
the federal system.

By supporting the proposal to raise the weight for the five year
minimurh for crack cocaine I do not wish to suggest for one moment that
possession of drugs should not continue to have serious criminal
consequences. Drug dealing is an unacceptable outrage and 1 have no
sympathy for drug dealers whose only motive is to make money out of other

people’s misery. In my County I do not plea-bargain with drug traffickers. I
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prosecute them to the fullest extent available under the Rockefeller Drug
Laws.

1 also believe that there can be a justification for mandatory sentences
for drug offenses, if not used unfairly or harshly. In New York State the
existence of mandatory prison sentences for second offenders has enabled
me to establish a highly successful Drug Treatment Alternative to Prison
Program called DTAP.

We started our program in 1990 with one of the toughest criminal
populations to rehabilitate: chronic drug offenders who sold drugs to support
their habit. We té@k this revolving door population and gave them a second
chance to straighten out their lives if they were willing to undergo 15 to 24
months of rigorous, intensive residential drug treatment. I want to emphasize
that this program is totally controlled by us. We carefully screen — accepting
only about a 1/3™ of the applicants— we require a guilty plea, typically 310 6
years, and if a defendant fails the program, we have the sentence imposed.

Today, we can point with pride to the success of our program. More
than 900 drug offenders have been helped by DTAP. Six hundred six have
graduated and 308 are still in treatment. Our graduates have generated $23

million of economic benefits to the taxpayers of New York State by
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lowering health, welfare and recidivism costs and by becoming taxpayers
themselves.

At our annual graduation ceremony three weeks ago our guest
speaker, Asa Hutchinson, the Director of the federal Drug Enforcement
Agency, was visibly moved by the eloquence of our DTAP graduates. When
Director Hutchinson was a member of Congress, he co-sponsored a DTAP
bill that is similar to the DTAP section of your S. 304, the omnibus drug
edﬁcation, treatment and prevention bill which you, Mr. Chairman, Mr.
Lﬂahy, Mr. Hatch and other members of the Judiciary Committee have
sponsored.

Our DTAP experience has proven that a tough, prosecution run
treatment alternative can be operated with no threat to public safety. We
have an enforcement team which apprehends 95% of our absconders within
a median time of 14 days. We have a one year retention rate that is now as
high as 80%, far above the national average. And the recidivism rate of our
graduates is one-half the rate for eligible defendants who did not participate
in the program and were sentenced to state prison.

T have always maintained that it makes no sense to warehouse
nonviolent drug abusers in prison for long periads of time, only to have them

return to a life of crime and drugs when they are released to the community.
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It is my hope that the Congress will enact our DTAP proposals this year and
use them as a model for federal alternative programs as well as state
alternative programs.

1 think that any legislative changes which afe contemplated in the
federal statutes for a drug population that consists primarily of addicts who
possess or sell drugs to support their habit should be accompanied by the
enactment of mandated treatment alternatives to help rehabilitate this
poﬁuiatien.

Again, thank you for this invitation. I would be happy to respond to

any questions.

10
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CoLuMBIA UNIVERSITY
COLLEGE OF PHYSICIANS & SURGEONS

DEPARTMENT OF PSYCHIATRY

Herbert D. Kleber, M.D, Office: 212/543-5570
Professor of Psychiatry Fax:  212/543-6018
Director, Division ont Substance Abuse Email: hdk3@columbia edu
MEMORANDUM

To: Senator Joseph R. Biden, Jr,

FrROM: Herbert D. Kleber, M.D.
DATE: May 21, 2002
Re: . Response

Dear Senator Biden:

This is in reference to the hearing you are holding regarding the sentencing for
powder vs. crack cocaine. There is major controversy as to whether the current sentencing
guidelines or laws, by having roughly a 100 to 1 ratio between the amount of drug related to
sentencing severity between powder and crack cocaine, has unfairly targeted the minority
community. This has led to sharply increased numbers of especially blacks in our prisons.

My key points on this controversy are as follows:

1. The likelihood of becoming addicted to cocaine is related to the degree of euphoria,
which, in turn, is related to the sEeed with which the drug hits the brain.

The fastest routes are smoking {crack) or LV. (powder cocaine dissolved in water).
Both are faster than intranasal {snorting) which involves powderx cocaine.

2. Crack is the base form of the powder, cocaine hydrochloride, and is made from the
powder. Because of its poor solubility in water, it is not used by the snorting or
injection route.

A 1 do not believe the intent of the original legislation was to target minority
communities. Rather it emerged out of the concern over the crack epidemic, the
havoc it was causing, and the way it was typically sold - in small quantities rather
than large as the powder was. Unforfunately, probably because crack was sold in

1051 Riverside Drive, Unit 66 New York, NY 10032
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minority communities in open-air markets as opposed to behind closed doors as
the powder usually was; it was easier to arrest these individuals and accounts for
the disparity in prison populations. It should be remembered that community
members were often very vocal about the need to arrest these dealers and close
down the open-air drug markets.

4. In spite of these original good intentions, the disparity in our prison populations
demands some remedial actions out of fairness. Further, since our ability to
successfully treat cocaine addiction has improved over the decade, since treatment
can be a cost-effective alternative to imprisonment, especially using sanctions such
as employed by Drug Courts, and since many convicted of cocaine selling are
themselves addicts, coerced treatment can help keep our communities safer while
reducing the high recidivism rate encountered among those leaving prison.

However, given the increased addictiveness of crack over powder cocaine, I would

5.
recommend that some disparity remain. I believe that a 5 to 1 ratio is both fair and
more in keeping with our knowledge of the drugs and how they are sold than the
100 to 1.

6. I base the above points on my over 35 years in doing research, treatment, and

policy work in the field of addiction. As you know, I had the honor of being the
Deputy Director for Demand Reduction at ONDCP from 1589 through 1991,
serving under Bill Bennett and the 15t President Bush.

7. Finally, I would like to include for the record the article by Dr. Dorothy Hatsukami
and my late wife and colleague, Dr. Marian Fischman. Itis a scholarly description
of the state of our knowledge about the similarities and differences between
powder and crack cocaine.

Thank you for your kind attention
Yours sincerely,
Herbert D. Kleber, M.D.

Professor of Psychiatry
Director, Division on Substance Abuse

Attachment
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U.S. SENATOR PATRICK LEAHY

CONTACT: David Carle, 202-224-3693 VERMONT

Statement of Senator Patrick Leahy,
Chairman, Sexate Judiciary Cominittee
Hearing on “Federal Cocaine Sentencing Policy”
May 22, 2002

Few of our criminal laws have created more controversy over the last 15 years than the laws
governing cocaine sentencing. The wide disparity between sentences for crack and powder
cocaine has fed a debate about racial bis in our justice system, and harmed the ability of law
erforcement officers to do their jobs in minority communities. Even as the crack epidemic of the
1980s has receded, and as the crime rate has dropped dramatically, we in Congress have been
unwilling to revisit this issue in a serious way. 1 hope that today’s hearing indicates a change in
foous for this Committee from the demagogic battles we fought over cocaine sentencing duriag
the 1990s. Tam grateful that Senator Biden is holding this hearing, and [ know that Senators
Sessions and Hatch have been very involved in this issue during this Congress. 1 know that we
are all eager fo hear from the Sentencing Commission and our Gther witnesses.

The Sentencing Commmission has released a report to Congress this morning that provides a
comprehensive review of our cocaine sentencing policies, and the Commission’s unanimous
recommendations about how those policies can be improved. This is an important report and it
deserves the attention of all the members of this Committee, and of the Congress as a whole. It
shows that the principles that guided Congress in 1986 were often uninformed or mproperly
implemented, and offers a better approach.

Under current law, someone who is apprehended with 5 grams of crack cocaine faces the same
five-year mandatory minimum sentence as someone with 500 grams of powder cocaine. This
10011 disparity in threshold quantity creates a gnlf between sentences for powder and crack
cocaine offenses. For example, the Commission reports that in 2000 the average sentence fora
crack cocaine offense was nearly four years longer than the average senience for a powder
cocaine offense, 118 months to 74 months. This has swelled our prisons, and has had 2
disproportionate impact on African-Americans, who make up 85 percent of the defendants facing
crack cocaine penalties.

This disparate impact on African-Americans would be troubling esough if we believed our
cocaine sentencing policy was working. But itis particularly disturbing when one considers that
the penalties Congress created in 1986 have proven poorly suited to the concerns Congress
sought to address.
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In 1986, Congress wanted to crack down on those who were bringing crack into our
neighborhoods, in response to overwhelming public concern about the effect of the crack
epidemic on our urban areas and our young people. The supporters of severe crack penalties said
they wanted to focus on major traffickers, but the results have not reflected that intention. The
Sentencing Commission reports that two-thirds of Federal crack cocaine offenders are street-
level dealers, not the “serions” or “major” traffickers the 1986 Anti-Drug Abuse Act was
targeting. In other words, the policy has not had its intended effect.

During the 1986 debate, there was a substantial focus on erack babies. Congress believed that
our nation was in the midst of, or at least on the verge of, an epidemic, and that prenatal exposure
to crack was far more devastating than exposure to other harmfiil substances. This belief was a
powerful prod toward increasing penalties for crack far beyond those for cocaine and other drugs.
According to the Commission, we now know that the negative effects of prenatal crack cocaine
exposure are identical to the effects of prenatal powder cocaine exposure, and less severe than
the negative effects of prenatal alcohol exposure.

The Comnission’s recommendations provide a roadmap for the 107" Congress toward a fairer,
more proportionate drug sentencing system. The Commission would increase the five-year
mandatory minimum threshold quantity for crack cocaine offenses from 5 grams to at least 25
grams, and the ten-year threshold from 50 grams to at least 250 grams, while leaving the
threshold quantities for powder cocaine untouched. This would reduce the 100:1 disparity to
20:1, a substantial change that should greatly reduce perceptions of racial bias in our criminal
Jjustice system.

At the same time, the Commission recommends additional sentencing enhancements that would
ensure that we provide longer sentences to the criminals who should be our most important
targets, including drug importers, drug offenders who use weapons or violence, and dealers who
sell to kids. These enhancements would apply to ail drugs, including powder cocaine, so that the
worst offenders are punished more severely than they sometimes are today.

Senators Sessions and Hatch have introduced legislation that takes us part of the way toward
solving this problem, and I appreciate their interest. Indeed, Senator Hatch joined me last
December in asking the Commission to take another look at the powder/erack issue. The
Sessions/Hatch bill is a good start, but I believe it needs to be changed in at least two ways:
instead of achieving a 20:1 ratio by lowering threshold quantities for powder cocaine, we need to
(1) leave powder cocaine thresholds alone and (2) increase the threshold for a 3-year mandatory
minimum sentence for crack cocaine to 25 grams instead of 20 grams.

Indeed, 1 have not heard anyone make the argument that powder cocaine sentences under current
law are insufficient, Although the Justice Department has suggested lowering powder cocaine
threshalds, Deputy Attorney General Thompson testified before the Sentencing Commission that
he was not aware of any evidence that existing powder cocaine penalties are too low. In other
words, the Administration’s only rationale for increasing penalties for powder cocaine is to
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reduce the disparity between powder and crack without decreasing crack penalties. 1am pleased
that Senators Sessions and Hatch have held to their conviction that current crack penalties should
be decreased, even as the Justice Department has argued strongly for the status quo.

The Administration’s failure to support even the slightest modification of crack penalties has
been a surprise and a deep disappointment. Two days before taking office, President Bush said
that we should address this problem “by making sure the powder cocaine and the crack cocaine
sentences are the same.” He also said, “1 don’t believe we ought to be discriminatory.” Given
the context in which he made the remarks ~ he was speaking about his concerns that we imprison
too many people for too long for drug offenses —~ it defies belief that the President’s aim was to
equalize penalties for crack and powder cocaine through a dramatic increase in powder penalties
that would further overcrowd our prisons. Yet his Justice Department has decided that that is the
only acceptable way to equalize crack and powder penalties. Thankfully, neither the Republicans
nor the Democrats on the Sentencing Commission accepted the Administration’s view, and
instead were unanimous in their recommendation to us today.

1 urge miy colleagues to embrace that recommendation and make it law. It is long past time for us
to do something about this issue.

On another note, T am also preparing to introduce legislation to increase maximum penaliies in
three statutes that protect our cultural heritage. The Sentencing Commission has recommended
the changes that would be included in the legisiation, and I thank them for their input, Under
current law, penalties for people who would steal historical artifacts or Native American relics
are too low. This is something we can and should change, and we can do so on a bipartisan
basis. 1 hope Senator Hatch and all the members of this Committee will join together on this
188U,
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Statement of Diana E. Murphy
Chair of the United States Sentencing Commission
Before the Senate Subcommittee on Crime and Drugs
May 22,2002

Chairman Biden, members of the Subcommittee, I am Diana Murphy, Chair of the United
States Sentencing Commission (the “Coromission”) and a judge on the Eighth Circuit Court of
Appeals. T appreciate the opportunity to testify today about federal cocaine sentencing policy,
and the Subcommittee should be commended for holding this important hearing. Although
Congress and the Commission have been considering cocaine sentencing issues for 2 number of
years, federal sentencing policy for cocaine traffickers has remained essentially unchanged since
the current penalty structure was established by the Anti-Drug Abuse Act of 1936 (the “1986
Act).?

This year the Commission placed this difficult issue on our agenda, in part because
foderal cocaine sentencing policy continues to be criticized by many, and in part because we
sensed a renewed interest by members of Congress in exploring possible changes to the penalty
structure. We received a letter from Senator Leahy and Senator Hatch specifically requesting the
Conrnission to study the issues presented and to report back on its findings and
recommendations. The Commission is also familiar with legislation introduced by Senator
Sessions and Senator Hatch, Senate Biil 1847, the Drug Sentencing Reform Act of 2001, which

would change the penalties for both powder cocaine and crack cocaine offenses.

! See Pub. L. 99-570, 100 Stat. 3207 (1986).

-



143

In the course of our work this year, the Commission (i) reviewed findings from recent
literature on specific issues such as the addictiveness of cocaine and the consequences of
prenatal cocaine exposure; (i) conducted an extensive empirical study of federal cocaine
offenders sentenced in fiscal year 2000 and compared those results with the findings in the
Commission’s 1995 special report to Congress on federal cocaine sentencing policy;® (i)
surveyed state sentencing policies; (iv) considered public comment on the appropriateness of
current federal cocaine sentencing policy; and (v) heard testimony at three separate public
hearings from the medical and scientific conmununities, federal and local law enforcement
officials, including the Department of Justice, criminal justice practitioners, academics, and civil
rights organizations.

After carefully considering all of the information available, the Commission
unanimously conchrded that the cocaine penalty structure can be improved significantly to
achieve more effectively the various congressional objectives outlined in the Sentencing
Reform Act of 1984, the 1986 Act, and the 1995 legislation® disapproving the prior
Commission’s guideline amendment addressing cocaine sentencing.*

Having reached that substantive conclusion, we faced the difficult threshold decision of

determining how best to proceed. We considered promulgating an amendment to the guidelines

2 USSC, 1995 Special Report to Congress: Cocaine and Federal Sentencing Policy (as directed
by section 2800006 of Public Law 103-322) (February 1995).

3 See Pub. L. 104--38, 100 Stat. 334 {Oct. 30, 1995).
# That amendment, among other things, would have equalized the quantity-based sentencing
guideline penalties for crack cocaine offenses with the sentencing guideline penalties for powder cocaine

offenses.

-
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and submitting it to Congress with the other guideline amendments we sent for congressional
review on May 1, 2002. After consulting with a number of sources, including several members
of the Subcormmittee, the Commission unanimously agreed that at this time we can best facilitate
congressional consideration of the proposed statutory and guideline changes by submitting
recormmendations to Congress first, and then working with Congress to implement appropriate
modifications to the penalty structure. We believe Congress and the Commission now have the
tools to effect even more appropriate and proportionate penalties for cocaine offenses. These
resources include a well settled sentencing guideline system that can account in a calibrated
manner for variations in offender culpability and offense seriousness and updated comprehensive
data about crack cocaine and crack cocaine offenders.

In that spirit we submit today a comprehensive report on federal cocaine sentencing
policy and a number of concrete recommendations for congressional consideration regarding
statutory and guideline modifications. The Comunission reconmmends that Congress adopt the
following three-pronged approach to revise federal cocaine sentencing policy:

(1)  Increase the five year mandatory minimum thresheld quantity for crack
cocaine offenses to at least 25 grams, and the ten year threshold quantity to
at Yeast 256 grams (and repeal the mandatory minimum for simple possession
of crack cocaine).

(2)  Direct the Commission to provide appropriate sentencing enhancements in
the primary drug trafficking guideline, USSG §2D1.1, to account for certain
aggravating conduct.

(3)  Maintain the mandatory minimum penalties for powder cocaine offenses at

their current levels, with the understanding that the proposed guideline
sentencing enhancements would apply to powder cocaine offenses.

3
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With that background, I will highlight the Commission’s most important findings, outline our
recommendations and the estimated impact, and describe the amendment to the drug trafficking
guideline submitted to Congress on May 1, 2002.

Background

Currently, 21US.C § 841(b)(1) requires a five year mandatory minimum sentence for
ttafﬁcking five grams or more of crack cocaine or 500 grams of powder cocaine, and a ten year
mandatory minimum sentence for trafficking 50 grams or more of crack cocaine or 5,000 grams
of powder cocaine. In other words, it takes 100 times more powder cocaine than crack cocaine to -
trigger the same mandatory minimum penalties. It is this 100-to-1 drug quantity ratio that lies at
the heart of the debate surrounding cocaine sentencing.

‘When the mandatory mininmum penalties were first established, the Commission was still
in the process of developing and pronmigating a guideline system. The Commission responded
to the 1986 Act by assigning sentencing guideline base offense levels which corresponded to
the mandatory minimum penalties with adjustments upward or downward to account for all
drug quantities.® This approach caused the Commission to use the statutory 100-to-1 drug
quantity ratio to set base offense penalties in the guidelines for all quantities of powder cocaine
and crack cocaine.

Findings

The Commission concludes that the 100-to-1 drug quantity ratio is problematic for a

number of reasons. The legislative history of the 1986 Act indicates that Congress generally

intended that five year penalties would apply to “serous” traffickers, and ten year penalties

3 See the Drug Quantity Table in USSG §2D1.1(c).

4
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would apply to “major” traffickers.® Congress recognized that all drug trafficking offenses
cannot be prosecuted at the federal level, and it established the mandatory minimum structure in
part to create incentives to federal law enforcement to direct its “most intense focus” on major
and serious traffickers.”

Contrary to the intent of Congress, the five and ten year mandatory minimum
penalties most often apply to Jow level crack cocaine traffickers, rather than te serious or
major traffickers. Commission sentencing data indicate that in 2000 the majority of federal
crack cocaine offenders — two-thirds -- were street-level dealers. (See Figure 1.) In contrast, only
5.9% of federal crack cocaine offenders performed trafficking functions (manager, supervisor)
most consistent with those described in the legislative history of the 1986 Act as warranting a
five year penalty. Only 15.2% performed trafficking functions (importer, high-level supplier,
organizer, leader, wholesaler) most consistent with the functions described as warranting a ten
year penalty.

The relatively small quantity of crack cocaine required to trigger the mandatory
minimum penalties appears to draw away prosecution of Jow level crack cocaine offenders
from the states to the federal authorities. For both crack cocaine and powder cocaine, few
cases involve drug quantities below the five year mandatory minimum threshold quantities.

Cases tend to cluster around quantities that receive five and ten year penalties, but crack cocaine

¢ See H.R. Rep. No. 99-845, pt. 1, at 11-12 (1986) (defining serious traffickers as “the managers
of the retail traffic, the person who is filling the bags of heroin, packaging crack cocaine into vials . ..
and doing so in substantial street quantities” and major traffickers as “the manufacturers or the heads of
organizations who are responsible for creating and delivering very Jarge quantities).

T
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cases cluster at the ten year quantities to a significantly greater degree than powder cocaine cases.
Of the 4,195 crack cocaine cases sentenced in 2000, 735 cases involved five to twenty grams, the
quantities that receive a guideline base offense level that corresponds to the five year mandatory
minimum penalty, and 1,148 cases involved 50 to 150 grams, the quantity that receives a
guideline base offense level that corresponds to the ten year mandatory minimum penalty.

In 2000, 1,083 federal crack cocaine offenses — representing over one-quarter (28.5%)
of federal crack cocaine offenses — involved less than 25 grams of the drug. The importance
of the five year trigger quantity in prosecutorial decisions is underscored by the fact that 72.7%
(747) of those crack cocaine cases involving less than 25 grams involved between five and
twenty grams, the quantities that receive the sentencing guideline range that corresponds to the
five year mandatory minimum penalty. In contrast, only 2.7% of federal powder cocaine
offenses involved less than 25 grams of the drug, no doubt influenced by the fact that the
mandzatory minimum penalties do not apply to offenses involving such small quantities of
powder cocaine.

Particularly problematic is the fact that crack cocaine offenders whe traffick
relatively small drug quantities receive especially disparate penalties in comparison to
similar powder cocaine offenders. The Department of Justice recently reported that “crack
defendants received higher average sentences than powder defendants, and that the ratio of crack
to powder sentences was greater for lower amounts of cocaine than for higher amounts of the

drug.”® Specifically, the Department reports that defendants convicted of trafficking less than 25

# See Federal Cocaine Offenses: An Analysis of Crack and Powder Penalties, U.S. Department
of Justice (March 17, 2002), at 23 (emphasis added).
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grams of crack cocaine received an average sentence 4.8 times longer than the sentence received
by an equivalent powder cocaine defendant.”

Discussion of a “penalty ratio” masks the real and significant impact that the 100-to-1
drug quantity ratio has on sentences for those traffickers of relatively small quantities.
Defendants convicted of trafficking less than 25 grams of powder cocaine received an
average sentence of 14 months, just over one year. (See Fignre 2.) In contrast, defendants
convicted of trafficking an equivalentvamount of crack cocaine received an average
sentence of 65 months, over five years.

Moreover, what is termed the “penalty ratio” widens even further to 8.3 to 1 for
crack cocaine and powder cocaine offenders with the Towest drug gquantities and the least
criminal histery (Criminal History Category 1).** For those offenders, the 100-to-1 drug quantity
ratio results in average sentences of 33 months for crack cocaine offenders compared to four
months for powder cocaine offenders with equivalent drug quantities. The Department reports

that this heightened differential affected 1,637 crack ine defendants sent: d between

1996 and 2000. The Commission strongly believes that sentencing differentials of this

Fesahl,

magnitude are inappropriate for the gory of least culp offenders and result in an

ineffective use of limited federal prison space.
The legislative history of the 1986 Act also indicates that Congress established the 100-
to-1 drug quantity ratio in part to account for certain more harmful conduct believed to be

widespread in crack cocaine offenses, particularly systemic violence associated with its

*1d
014, at 25,
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trafficking. Commission sentencing data indicate, however, that certain aggravating
conduct occurs in only a small minority of crack cocaine offenses. In fact, as Figure 3
demonstrates, the prevalence of many aggravating factors in crack cocaine offenses is infrequent
and does not differ substantially from the prevalence in powder cocaine offenses.

For exammple, an important basis for the establishment of the 100-to-1 drug quantity ratio

was the understanding that crack cocaine trafficking was highly associated with violence: More

3.

recent data indicate that significantly less systemic vi as ed by weapon use and
bodily injury, is associated with crack cocaine trafficking than was reported earlier. In
2000, Commission sentencing data indicate that approximately #wo-thirds of crack cocaine
offenders had no personal weapon involvement. {See Figure 3.) Evenwhen crack cocaine
offenders possessed weapons, they were rarely actively used (2.3%). Bodily injury of any type
occurred in 7.9% of crack cocaine offenses in 2000. (See Figure 3.)

Recent Commission sentencing data on protected classes of individuals and locations also
do not support previous concerns about the high prevalence of other aggravating conduct in crack
cocaine offenses. In 2000, only 4.2% of crack cocaine cases involved minors in the offense,
and very few - 0.5% — involved the sale of the drug to a minor. Only 4.5% of crack cocaine
offenses occurred in protected locations such as near schools and playgrounds, and sales of
erack cocaine to pregnant women were never documented. {See Figure 3.)

This data raises two principal concerns. First, to the extent that the 100-to-1 drug
quantity ratio was designed to account for the type of harmful conduct described above, it

sweeps much too broadly by treating all crack cocaine offenders as if they commit such

8-
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harmful acts, even thongh Commission sentencing data indicate most crack cocaine
offenders in fact do not.

A second related problem is that because the current penalty structure focuses on drug
quantity to account for culpability, the primary drug trafficking guideline lacks specific
sentencing enhancements to target those offenders with aggravated conduct for especially severe
penalties (with the exception of an existing 2-level sentencing enhancement for possession of a
dangerous weapon). As a result, the penalty structure does nof provide adequate sentencing
proportionality. Put another way, the most serfous crack cocaine offenders may not be
getting the proportionate sentences that they deserve.

The Commussion also believes that the 100-to-1 drug quantity ratio ekaggerates the
relative harmfulness of the two forms of cocaine. Cocaine is a powerful stinmulant and in any -
form produces the same physiological and psychotropic effects. The two forms of the drug pose
different typical risks of addiction, however. Smoking or injecting any drug, inchiding cocaine,
produces the greatest risk of addiction. Because powder cocaine usually is snorted, it tends to -
pose a lesser risk of addiction to the fypical user than crack cocaine, which is smoked. However,
injecting cocaine produces the same risk of addiction as smoking crack cocaine.”! Differences
in the addictive potential of the two forms of cocaine do not by themselves appear to

‘ warrant the 100-to-1 drug quantity ratio.
Congress also provided heightened penalties for crack cocaine offenses because of

widespread concerns regarding “crack baby syndrome.” Recent research shows that the

' See Written statement of Glen R. Hanson, PhD, DDS, Acting Director of the National Institute
on Drug Abuse (NIDA), to the U.S. Sentencing Comrnission (February 25, 2002).

9.
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negative effects of prenatal crack cocaine exposure are identical to the negative effects of

prenatal powder ine exp e and significantly less devastating than previously
believed.”? The negative effects associated with prenatal cocaine exposure are in fact similar to
those associated with prenatal exposure to other illegal and legal substances, such as tobacco and
alcohol. Since recent research reports no difference between the negative effects from prenatal
crack cocainie and powder cocaine exposure, no differential based on this particular heightened
“harm appears to be warranted. In any event, sentencing proportionality would be better

achieved by imposing enhanced sentences directly on the small minority of offenders who
knowingly distribute drugs to pregnant women.

Congress also set heightened penalties for crack cocaine offenses because it feared that
the drug’s potency, low cost per dose, and ease with which it is manufactured and:.administered

were leading to its widespread use, particularly by youth. Recent data indicate that the feared

=3

ic of crack ine use by youth never materialized. Crack cocaine nse among 18 to

25 year old adulis has historically been low. Between 1994 and 1998, on average less than 0.4%
of those young adults reported using crack cocaine in the prior 30 days.™® Similar findings are
reported for crack cocaine use by high school seniors. Between 1987 and 2000, on average less

than 1.0% of high school seniors reported crack cocaine use within the prior 30 days.* The

12 See, e.g., Written staternent by Deborah A. Frank, M.D., to the U.S. Sentencing Commission
(February 25, 2002); Written statement of Glen R. Hanson, supra note

13 Department of Heath and Human Services, Substance Abuse and Mental Health Services
Administration, 5 v of Findings from the 1999 NHSDA.

¥ See hitp://www.monitoringthefuture.org/pubs/monographs/voll_2000.pdf. Monitoring the
Future is a nationwide annual survey of a representative sarmple of eighth, tenth, and twelfth grade
students.

-10-
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Commission believes that persons selling any dangerous drug to our youth should receive
appropriately severe penalties. But the small number of crack cocaine offenders identified as
distributing to youth indicates that sentencing proportionality would be improved by
imposing enhanced guideline sentences on the small minority of offenders whe sell any type
of drug to juveniles or distribute in areas likely to be frequented by juveniles {e.g., near
schools and playgrounds).

Another key issue surrounding the debate concerning the different penpalty structures for
crack cocaine offenses and powder cocaine offenses relates to the racial composition of federal.
crack cocaine offenders. The overwhelming majority of offenders subject to the heightened

‘crack cocaine penalties ave African American, 84.2% in 2000. (See Figure 4.) This has
contributed to a perception widely held in some communities that the current penalty structure
for federal cocaine offenses promotes unwarranted disparity based on race.

The Conmission is unable to evaluate this assertion scientifically. Nevertheless, the
Commission finds even the perception of racial disparity to be problematic because it
fosters disrespect for and lack of confidence in the criminal justice system @ong those very
groups that Congress intended would benefit from the heightened penalties for crack cocaine .
offenses. One of the primary concerns of Congress was to protect poor and nrﬁnoﬁty
neighborhoods that were heavily afflicted by crack cocaine trafficking and its associated
secondary harms. To the extent that many of those communities and their representatives now
seek change in the federal penalty structure, that suggests a critical reexamination of the penalty

structure is warranted.

~11-
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Recommendations
(1)  Increase the five year mandatory minimum threshold guantity for crack cocaine

offenses to at least 25 grams, and the ten year threshold quantity to at least 250

grams (and repeal the mandatory minimnum penalty for simple possession).

The Commission has unanimously concluded that the five year mandatory threshold
. quantity for crack cocaine offenses should be increased to at least 25 grams, and the ten year
threshold quantity to at least 250 grams. The Commission believes that the penalty structure for.
crack cocaine offenses should more closely reflect the overall penalty structure established by the
1986 Act. Increasing the five year threshold quantity to at least 25 grams would provide a
penalty structure significantly more consistent with the penalty structure of other major drugs
which are abused.

If Congress were to increase the five year trigger quantity to 25 grams of crack cocaine, :
the sentencing guidelines would then assign a base offense level of 26 to offenses involving 25 to
100 grams of crack cocaine. Offense level 26 provides a guideline sentencing range 0?63 to 78
months for defendants with minimal or no criminal history, and this would correspond to the five
year mandatory minimmum penalty. Federal law enforcement representatives have reported that
mid-level crack cocaine traffickers deal in ounce or multi-ounce quantities and one ounce equals
28.5 grams.’* The Commission therefore believes that the trigger quantity of 25 grams and a
base offense level of 26 would more closely fit serious traffickers as described in the legislative

history of the 1986 Act.

5 Memorandum from Toni P. Teresi, Chief, Office of Congressional Affairs, Drug Enforcement
Administration, to Stacy Shrader, Office of Rep. Asa Hutchinson (March 8, 2001).

-12-



154

Such a change could result in a more desirable distribution of federal cases by drug
quantity, with a significant proportion of cases then involving more substantial quantities. The
Commmission also recommends that (1) Congress repeal the mandatory minimum penalty for drug -
possession that is unigue to simple possession of erack cocaine, and (2) conform the statutory
definition of cocaine base to the sentencing guideline definition,

(2) -Direct the commission te provide appropriate sentencing enhancements to target
offenders who actually engage in certain more harmful conduct, and to make those
enhancements applicable to offenses across all drug types.

Sentencing guidelines provide Congress a more finely calibrated mechanism to account
for variations in offender culpability and offense seriousness than was available at the time the
100-to-1 drug quantity ratio was established in 1986. Commmission sentencing data indicate that
many of the heightencd harms that in part formed the basis for the 100-to-1 drug quantity ratio
are committed by a small minority of crack cocaine offenders. These harms warrant additional
punishment and the sentencing guideline system could target those individuals who engage in
this aggravated conduct and substantially increase their prison sentences. The Commission
believes that adding sentencing enhancements to the drug trafficking guideline to address those
harms will better achieve sentencing proportionality than accounting for them in quantity-based
penalties.  Specifically, we recommend that Congress direct the Commission to provide
appropriate sentencing ephancements for:

k (1)  Involvement of a dangerous weapon {including a firearm); i

{2y Bodily injury resulting from violence;
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(3)  Anoffense under 21 U.S.C. §§ 849 (Transportation Safety Offenses); 859
(Distribution to Persons Under Age Twenty-One), 860 (Distribution or
Manufacturing in or Near Schools and Colleges), and 861 (Employment or Use of
Persons Under 18 Years of Age);

{4)  Repeat felony drug trafficking offenders; and

{5y  Tmportation of drugs by offenders who do not perform mitigating roles.

The Commission also proposes that these sentencing enhancements apply across all drug types,

inclading powder cocaine, and not just to crack cocaine offenses.

(3) Maintain the mandatory minimum penalties for powder cocaine offenses at their
current levels, with the understanding that the proposed enhancements would apply
to powder cocaine offenses.

The Commission also unanimously concludes that a restructuring of federal cocaine
sentencing policy should not include an increase in the mandatory minimum penalties for powder
cocaine offenses. Some have proposed increasing the powder cocaine mandatory miniroum
penalties as a way to address the differential treatment of the two forms of cocaine, and others
have suggested doing so to reflect mote adequately the harmfulness of the drug and its status as
the necessary precursor to crack cocaine.

After considering all of the information available, however, the Commission finds there is
no persnasive evidence that the cuxrent quantity-based penalties for powder cocaine
offenses are inadequate. At the Commission’s public hearing on cocaine sentencing on March

19, 2002, Deputy Attorney General Larry Thorpson agreed that he was not aware of any specific

information indicating that existing powder cocaine penalties are too low.™

' Testimony of Larry Thompson, Deputy Attorney General, U.S. Department of Justice, to the
1J.8. Sentencing Cormission, March 19, 2002, at Tr. 71.

-14-
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If powder cocaine penalties for some offenders should be raised, the Commission
believes that the proposed enhancements would both increase penalties and promote
sentencing proportionality. Those enhancements, if adopted, would increase the average
sentences for those most culpable powder cocaine offenders who engage in such aggravating
conduct by 29 months, from 79 months to 108 months.

Finally, the Commission is also mindful of the impact an increase in the mandatory
minimum penalties for powder cocaine would have on minority populations, particularly
Hispanics. One-half of federal powder cocaine offenders in 2000 were Hispanic, and 30.3%
were African American. (See Figure 4.) The Commission does not want to create perceptions
that could undermine confidence in a restructured federal cocaine sentencing policy.

Impact

The Commission believes that its suggestions are a modest proposal that would
significantly improve the effectiveness of federal cocaine sentencing policy. The guideline
sentencing ranges based solely on drug quantity for crack cocaine offenses still would be
significantly longer (approximately two to four times longer) than for powder cocaine offenses
involving equivalent drug quantities, depending on the precise quantity involved. The
Commission finds that this differential is appropriate to account for certain systemic crime more
often linked to crack cocaine than powder cocaine, such as prostitution.

The Commission estimates that the difference in average sentences for crack cocaine and
powder cocaine offenses would narrow because of the effect of the decrease in average crack
cocaine penalties and a corresponding increase in powder cocaine penalties. Specifically, the

Commission estimates that the average sentence for crack cocaine would decrease from 118

-15-
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months to 95 months, and the average sentence for powder cocaine offenses would increase from
74 months to 83 months.

Sentences for erack cocaine offenses would still remain the longest of the major
drugs of abuse. (See Figure 5). Furthermore, the recommendations would not alter the current
_ hierarchy of average sentences by drug type. Average sentences currently are the longest for
crack cocaine offenses, followed by methamphetamine, powder cocaine, heroin, and marijuana
offenses, respectively. The recommendation would preserve this order.

Conclusion

The Commission intends by the report it submits today to contribute in a meaningful way
to the ongoing assessment of cocaine sentencing policy by Congress. The Commission is eager
to continue its work with you to develop the most appropriate and effective federal cocaine
sentencing policy possible. We hope you will agree that our report and recommendations are

significant steps toward that end.

-16-
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The National Center on
Addiction and Substance Abuse
at Columbia University

May 20, 2002

The Honorable Josepn R. Biden, Jr.
United States Senate

221 Russell Senate Office Building
Washingten, D.C. 20510

Dear Senator Biden:

1 was heartened to hear that you will be holding a hearing this
week to examine the disparity between the treatment of crack
cocaine and powder cocaine cffenses under federal law. What we
have now is an unjust system in which individuals convicted with
two virtually identical drugs are treated in a dramatically
Gifferent fashion with little or no justification in science or
¢riminal justice. The African American community has been savaged
by this disparity for the past sixteen years. The time has come
to amend the law.

When Congress passed the Anti-Drug Abuse Act of 1986, itg
intentions were good. There was eénormous fear that erack was
going to destroy inner cities and that something drastic was
required. In the intervening years, we have learned that many of
the assumptions made about crack—-it is more addictive

than powder cocaine, crack users are more violent than powder
cocaine users, prenatal crack use would result in a generation of
“crack babies”--are not true. In fact, what the scientific
community now knows about crack simply does not support the
current 100-to-1 sentencing disparity.

Individuals convicted with five grams of crack cocaine should be
prosecuted at the state and local level; they do not belong in
the federal criminal justice system and federal prisons. Those
whe need drug treatment should be diverted to a drug court or a
Drug Treatment Alternative to Prison (DTAP) program like the one
in New York operated by Kings County District Attormey Charles J.
Hynes.

Your hearing will shed light on thie important issue, and I urge
Congress to reduce the sentencing disparity by decreasing crack
penalties without increasing powder cocaine penalties.
cerely,
, -

osfgph A. Caljfand|, /Jr.

sk TATO

Vv liwcccoupeoselaw o,

ye
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STATEMENT OF WILLIAM G. OTIS
ADJUNCT PROFESSOR OF LAW
GEORGE MASON UNIVERSITY
FORMER WHITE HOUSE SPECIAL COUNSEL

FORMER ASSISTANT UNITED STATES ATTORNEY
EASTERN DISTRICT OF VIRGINIA

BEFORE THE
SUBCOMMITTEE ON CRIME & DRUGS
COMMITTEE ON THE JUDICIARY
UNITED STATES SENATE

CONCERNING, “FEDERAL COCAINE SENTENCING POLICY”™
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Thank you, Mr. Chairman and Senator Grassley, for the opportunity to speak with your Sub-
Committee about a subject long debated in federal law, the differences between crack and
powder sentencing. I agree with the Sentencing Commission that the present disparity should be
addressed, but I do not believe thé answer lies in giving a break to crack dealers. The answer,
which the Senate comrectly adopted a little more than two years ago, is to raise powder sentences

by a modest amount.

At the outset, I want to say that reasonable minds may differ on this question. The Commission’s
view is sincere and conscientious. The same is true of the more balanced proposal sponsored by
Senator Hatch and Senator Sessions, whose work to safeguard our citizens is a benchmark of
public service. With all respect, I believe that in this instance, the better view is to maintain in

full effect the crack sentences we have now.

This is so for several reasons. First, they are a major success story. Fifteen years ago, the crack
wars were breeding rampant violence. Once safe and stable neighborhoods had become free-fire
zones. That has changed. We have not entirely won the war on crack, but our progress has been
considerable, As statutory minimum sentencing at the current levels began to kick in, dealers
who in the past wounld have been back on the street after a few years instead remain our official
guests. As they stay put behind bars, the rate of violent crime, so much of which was generated
by crack gangs, has decreased every year since at least 1994. There are people alive today,
probably by the dozens, who would have been casualties of the criminals we have kept locked up
under these supposedly “excessive” sentences, At the minimum, it would be a precipitous

gamble to change a sentencing regimen we know has helped keep us safer - safer from drug
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dependency and overdose deaths, notf to mention gun-play and murder — until we have a better

idea of how much additional crime will result form ratcheting down these sentences.

Second, much of the impetus for change, the idea that crack sentences are racially discriminatory,
is misconceived. It is true that about 85% of crack offenders sentenced in the federal system are
black. But itis also true that there are only 1% of blacks among the thonsands of defendants
sentenced for methamphetamine offenses, which likewise carry heavy mandatory minimurn
sentences: indeed, distribution of a particular quantity of actual methamphetamine carries the
same mandatory sentence as distribution of that same quantity of crack. This tough meth
sentencing is not explained by the system’s having decided to be particularly harsh with those
dealers because the vast majority of them are NOT African-American, any more than the
toughness of the crack sentences is explained by the fact that the majority of those dealers ARE.
The reason for the gravity of the sentences for both drugs is that, in both instances, Congress was
properly concerned about the rapid spread of a dangerous and addictive substance whose

distribution is strongly associated with violence.

That concern remains valid. The large percentage of African-Americans sentenced for dealing
erack does not change the fact that today, as at the time the mandatory penalties were enacted,
crack is an exceedingly harmful drug that doesn’t know or care about the race of either those who
deal in it or those who are victimized by it. Protecting ALL citizens from it continues to warrant
the minimum sentences that Congress has prescribed and that are working. 1t would not be
justice, but a burlesque of justice, for society to chip away at drug sentences we know have

served us well, for reasons unrelated to the danger the drug poses. This would be true in all
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events, but it is particularly true where sliding back to the old days of lighter crack sentences is
most likely to damage the group - black citizens — in whose behalf it is supposedly undertaken.
If we are to have a sentencing system engineered with one eye on race, which in my view we
should not, at least we should keep that eye on the great majority of black people who want
nothing more than their right to live in peace and safety, and who, I am quite sure, do not want

crack-dealing criminals of any race te take that right away from thern.

Finally, the Commission’s proposal sends exactly the wrong message. * As one prominent citizen
noted in oppesing an earlier Commission plan to lower erack sentences, “Trafficking in crack,
and the violence it fosters, has a devastating impact on communities across America, especially
inner city communities. Tough penalties for crack trafficking ére required because of the effect
on individuals and families, related gang activity, turf battles, and other violence....[Wle cannot
stop now. We have to send a constant message 1o our children that drugs are illegal [and]
dangerous....and the penalties for dealing drugs are severe. [am not going to let anyone who

peddles drugs get the idea that the cost of doing business is going down.”

These words of President Clinton were true when he spoke them a few years ago, and they are
true today. If we are to reduce the disparity in sentencing, let’s do it without letting anyone whoe

deals in crack get the idea that the cost of doing business is going down.
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Testimony for the May 22, 2002 hearing of the Subcommiitee on Crime and
Drugs of the Senate Judiciary Committee on “Federal Cocaine Sentencing
Policy.”

By: Charles R. Schuster, PhD.

Professor of Psychiatry and Behavioral Neurosciences
Director of the Addiction Research Institute

Wayne State University School of Medicine

Former Director of the National Institute on Drug Abuse

Thank you for giving me the opportunity fo express my views as a scientist and
substance abuse treatment provider about current federal cocaine sentencing

policy.

in my role as the Director of the National Institute on Drug Abuse | appeared
before congressional commitiees when the crack cocaine epidemic exploded
in the 1980's {o express my alarm and concern about the public health and
social consequences of this form of cocaine use. My concern was based upon
the following facts:

1. Cocaine is self-administered in the United States by one of the three
- routes: infranasal {snoriing), intravenously or by smoking. Cocaine HCL
{powder) is most commonly snorted and less often by dissolving it in
water and injecting it intravenously. Cocaine HCL cannot be smoked,
but when converted 1o the free base it can be smoked, but not snorted
or injected. Crack is a form of free base cocaine.

2. Research has shown that drugs, or routes of administration that result in
a rapid “high” are more likely to be abused, more likely to lead to
addiction and self-administered at doses that produce adverse legal,
financial, social and physical consequences.

3. The intravenous route is the most efficient route of administration,
which produces an almost instantaneous “rush” followed by 20-40
minute period of euphoria and stimulation.

4. Snorting cocoine is less efficient route of administration necessitating
the use of lurger quantities of drug. Further, by this route of
administration the onset of cocaine’s euphoric high effects are of lesser
magnitude and slower in onset requiring 15-20 minutes fo reach their
peak.

5. The quantity of cocaine that can be self-administered per unit time
intravenously is much larger than that which can be self-administered
intranasally. Cocaine taken intranasally limits ifs own absorption due to
the fact that it causes vasoconstriction of the blood vessels in the
mucosal lining of the nasal cavity. Thus the potential for toxic overdose
problems is more likely when the individual uses the drug intravenously.
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6. Cocaine powder cannot be smoked because it does not volatilize at
temperotures below which the cocaine is destroyed.

7. Cocaine in the form of free base can be smoked because it volatizes at
a low enough temperature.

8. Crack is o form of free base cocaine that is easily made from cocaine
powder not requiring any equipment or knowledge that is not readily
available.

9. Because of the ease with which it con be made and the fact that it can
be more readily distributed in a smaller unit size than powder cocaine,
it is sold in single dose units af prices which are easily offordable by the
young and poor.

10. Smoked cocaine has all of the seductive pharmacological
attributes of infravenous cocaine — a rapid, intense high - but without
the necessity of putting a needle in your body. Cocaine’s speed of
onset is as fast if not faster when smoked than when injected. Like
intravenous cocaine its seductive high leads to taking the drug
repeatedly at short intervals often leading to toxic physiological and
psychological consequences.

The research that crack had all of the addictiveness and dangers of
intravenous cocaine led me to conclude that this form of cocaine could have a
larger adverse public health and social impact since the proportion of our
youth who would smoke a drug is larger than those willing to put a needle
into their arm. | expressed this concern in my testimony before Congress
when | served as the Director of NIDA.

In 1995 | gave testimony to the United States Sentencing Commission in which
I restated my concerns about crack, but as well stated that there was no
cradible scientific evidence for equating the sentencing of individuals convicted
of possession of 500 grams of cocaine powder with 5 grams of crack cocaine.
I will suramarize the facts that led me to this conclusion.

1. 500 grams of Cocaine HCL can be converted into 450 grams of crack
using supplies and tools available in most every kitchen,

2. The physiological and psychoactive effects of cocaine are similar
whether one is using crack cocaine or cocaine powder.

3. Research has shown that it is the route of administration which
determines the speed of onset of a drug’s effects, rather than the form
of the drug that is of importance in determining the addictiveness and
dangers of cocaine. The relevant comparison here is between smoked
crack and intravenous cocaine powder since at equivalent doses these
two routes lead to comparable speed of onset and intensity of effects.

4. 1t is essential to remember that once cocaine is absorbed info the blood
stream and reaches the brain its effects on brain chemistry are identical
whether it was smoked or injected. 11 is the speed of onset, the intensity
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of the high that leads to its destructive use and powder injected is
comparable to smoked crack in both of these dimensions.

5. Violence associated with cocaine is primarily attributable fo competition
between rival distribution networks. 1t is true however, that prolonged
use of high doses of cocaine can produce a form of paranoeid toxic
psychosis in which aggressive acts are more likely. | know of no
evidence, however, that this is more likely to occur after the use of crack
as opposed to powder cocaine.

| remain concerned that the adverse public health and social consequences of
crack cocaine use are potentially greater for crack than for powder cocaine.
The ease with which crack can be smoked repeatedly makes it appealing to
many who would not put o needle into their body. Thus, although individual
risk may not vary between smoked and injected powder cocaine the numbers
of people who are at risk of becoming addicted to crack, may be significantly
greater. | therefore believe that we should retain some differential penalfies
for possessicn and distribution of crack as opposed to powdered cocaine. The
100 to 1 ratio which is currently in force is in my opinion not defensible.
Based upon the analysis of Hatsukami and Fischman (JAMA, 1996} | believe
that this ratio should be in the range of 3 to 1. To retain the current ration of
100 +o 1 is simply not justified by any pharmacoelogical or social science
analysis.



STATEMENT OF
SENATOR JEFF SESSIONS
BEFORE THE
SUBCOMMITTEE ON CRIME AND
DRUGS ON THE
“FEDERAL COCAINE
SENTENCING POLICY”

May 22, 2002

Mr. Chairman, thank you for
holding this hearing on the very
important subject of federal cocaine
sentencing policy. I come to this
subject with a background as a federal
prosecutor who has prosecuted

thousands of drug traffickers before
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and after the mandatory minimums for
crack and powder were established in
1986 and before and after the
Sentencing Guidelines became

effective in 1987.

As someone who has been on the
front lines of the War on Drugs, I can
positively state that we made progress.
From 1982 (49.4%) to 1992 (27.1%),
drug use among high school seniors

fell by 45%.
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[Johnston, L.D., O’Malley, P.M., & Bachman, J.G.
(2001). Monitoring the Future National Results on

Adolescent Drug Use: Overview of Key Findings, 2000. ]

I believe that drug use fell during that
period because of a combination of

things.

First, national and local leadership
sent an unambiguous message that
drug use was morally, legally,
medically and physiologically bad.

There was no ambiguity.
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Second, Congress passed drug
sentencing statutes that provided tough
mandatory minimum sentences for

drug traffickers.

Third, the Department of Justice
worked with local law enforcement to
prosecute substantially more drug
traffickers and send them away for
long mandatory minimum sentences.
This combination of a clear message,

aggressive prosecution, and tough
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sentences for drug dealers helped
drive drug use down. Our country

benefitted from this. The War on

Drugs was not lost.

A decrease in drug use meant fewer
of our young people died of drug
overdoses, young people like the late
basketball star, Len Bias, fewer
teenage boys committed murder to

feed a crack habit, and fewer teenage
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girls turned to prostitution to feed a
powder cocaine habit.

Then for a few years, the message
from our leader became unclear.
From statements on MTV to
defunding the drug czar’s office, the
message that drug use was not
acceptable became blurred. And, not
surprisingly, di‘ug use among high
school seniors from 1992 to 2000 rose
52%, from 27.1% in 1992 to 40.9% in
2000.
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[Johnston, L.D., O’Malley, P.M., & Bachman, J.G.
(2001). Monitoring the Future National Results on

Adolescent Drug Use: Overview of Key Findings, 2000. ]

We 1n leadership positions today
must decide what action we are going

to take on the War on Drugs.

First, I believe that Senator Biden,
myself, President Bush, the
Sentencing Commission, and the
Department of Justice stand united on

the message that drug use is morally,
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legally, and physiologically bad. It
wastes lives, results in people going to
prison, and can kill you. It is not cool.
It 1s not funny. It is deadly. Drug use
and addiction drives young girls into
prostitution, it funds organized crime
rings that murder witnesses and
judges, and funds terrorists who
viciously massacre innocent
c1vilians.[See Statement of President George W.
Bush, February 12, 2002. ] For every drug

dealer, pimp, gangster and terrorist
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who 1s listening, hear this: Because
we love our children, we will fight
you and your drug trade, we will be

relentless, and we will win.

Second, I applaud Attorney
General John Ashcroft on the initiative
he announced last year to increase

prosecution of drug dealers. [see United
States Department of Justice, FY2001-2006 Strategic

plan.] The more drug dealers who are
off the streets, the more drug dealers

who know that the risk of arrest and |
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prosecution 1s high, the less drug sales
there will be. I have seen this during
my tenure as a federal prosecutor.

The number of drug dealers
prosecuted does make a difference.
Sending 10 drug dealers away for 5
years each does more to fight crime
and drug abuse than sending 5 drug

dealers away for 10 years each.



181

Third, Congress and the
Sentencing Commission should
address the statutory and guideline
sentencing schemes, respectively, for
drug crimes in a manner that is both
tough minded and fair. As a federal
prosecutor, I whole heartedly
supported the tough mandatory
minimum sentences for drug criminals
that Congress enacted in the 1980s. 1
still support mandatory minimum

sentences. These tough sentences
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have taken thousands of violent,

recidivist criminals off the street.

With respect to crack and powder
cocainé, I, as a prosecutor, agreed with
many in the law enforcement
community in 1986 to support a 5-
year mandatory minimum sentence for
5 grams of crack and for 500 grams of
powder. The purpose of supporting
the same 5-year sentence for such

different amounts of essentially the
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same drug was based in large part on
an effort to stop the rapid spread of
crack into African-American
neighborhoods. It was also based on
the fear that pregnant women on crack
would make their babies addicts — this
was the “crack baby” phenomenon.
Further, the difference in the 5 gram |
and 500 gram trigger points for the
same S-year sentence was based on
the greater degree of violence and

weapons use associated with crack.
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In 2002, we can reflect on whether
the 1986 trigger points are still
supported by the rationales that we
used 16 years ago. I have concluded
that they are not. The 5-gram trigger
point for crack failed to keep crack out
of African American neighborhoods.
Further, the scientific evidence now
suggests that pregnant women on
powder cocaine have the same chance
of making their babies addicts as

pregnant women on crack.
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Moreover, the Sentencing
Commission reports that 84% of
defendants sentenced for trafficking
crack are African Americans, while
only 30.5% of the defendants
sentenced for powder are African

American. [2002 Report to the Congress: Cocaine
and Federal Sentencing Policy, United States Sentencing

Commission, May 22, 2002.]
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Thus, the 5-gram trigger point for
crack that was intended to protect
African Americans has resulted in
heavy penalties for African
Americans, penalties that lack a

rational basis.

As a former federal prosecutor who
sent numerous drug dealers to prison
for long sentences, it is my considered
opinion that the 100-to-1 differential

between crack and powder in the
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trigger points for the 5-year mandatory
minimum sentence is no long justified.

We should change it.

Many proposals for changing the
mandatory minimum have been made
in the last several years. On the one
hand, the current Sentencing
Commission and some of my
colleagues on the left have
recommended that we close the gap

between crack and powder solely by
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raising the trigger point on crack from

5 grams to 25 grams.

On the other hand, the current
Department of Justice and some of my
colleagues on the right support
narrowing the gap solely by lowering
the trigger point on powder from 500

grams to as low as 50 grames.

In 1997, the Sentencing

Commission, Attorney General Reno,
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and President Clinton’s Drug Czar
McCaffrey took the middle approach
by recommending an increase in the
trigger point for crack from 5 grams to
around 25 grams and a decrease in the
trigger point for powder from 500
grams to around 250 grams — a
significant increase for powder

cocaine.

After talking with a number of

career federal prosecutors who have
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prosecuted a number of crack and
powder cases, I introduced legislation
in 2002, along with Senator Hatch —
legislation that my experience led me
to conclude was sound. It is a middle
ground approach. It would adjust the
trigger points for both crack and
powder, and it would be consistent
with the Reno-McCaffrey approach.
My bill would raise the trigger point
for the 5-year mandatory minimum

sentence for crack from 5 grams to 20
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grams and would lower the trigger
point for powder from 500 grams to
400 grams. Remember, 400 grams is
almost one pound of what may be pure
cocaine. I believe this is a fair
approach to reducing the disparity
between the intent of the 1986 Act and

the reality of its result.
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And, we must remember that
keeping a dealer with 400 grams of
powder of the street is important. 4004
grams of cocaine will sell for $10,000
- $20,000 on the streets. This is not a

small time user/dealer.

I look forward to hearing from
Judge Murphy of the Sentencing
Commission, Roscoe Howard of the
Department of Justice and our other

distinguished witnesses. I would hope
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that the politics of the left or the right
does not keep us from a fair evaluation
of this issue and adjusting the
sentencing statutes if the facts show

that such change is justified.

The plain fact is that in enacting the
sentencing guidelines, Congress took
control of sentencing. Since we
control sentencing, we cannot escape
the responsibility of reviewing the

impact of our handiwork. On the
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whole, the guidelines have worked
extremely well, being rational and
consistent. As for the crack and
powder sentencing, it cannot be

justified. Let's fix it.
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