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S. 532, THE PESTICIDE HARMONIZATION ACT

THURSDAY, JULY 18, 2002

U.S. SENATE,
SUBCOMMITTEE ON PRODUCTION AND PRICE
COMPETITIVENESS, OF THE COMMITTEE ON AGRICULTURE,
NUTRITION, AND FORESTRY,
Washington, DC.

The committee met, pursuant to notice, at 2 p.m., in room SR-
328A, Russell Senate Office Building, Hon. Kent Conrad, [Chair-
man of the Subcommittee], presiding.

Present or submitting a statement: Senators Conrad, Roberts,
and Baucus.

OPENING STATEMENT OF HON. KENT CONRAD, A U.S.
SENATOR FROM NORTH DAKOTA

Senator CONRAD. The hearing will come to order. The sub-
committee meets this afternoon to hear testimony on S. 532, the
Pesticide Harmonization Act, sponsored by my colleague from
North Dakota, Senator Dorgan. I am pleased to be among the nine
other Senators who are cosponsors of Senator Dorgan’s bill.

Senator Dorgan’s legislation represents a thoughtful, straight-
forward, and responsible effort to address an issue that for several
years has perplexed and frustrated U.S. agricultural producers, es-
pecially those who farm near the Canadian border. That issue has
to do with the differential pricing for pesticides across the border
and the dramatically lower prices available to Canadian farmers as
compared to U.S. farmers for the very same pesticides.

We have heard a lot about the integration of the U.S. and Cana-
dian market during the more than 10 years since enactment of the
U.S.-Canada Free Trade Agreement. The essentially open border
between our two countries has, in fact, resulted in a huge increase
in two-way trade between the two countries. For example, in fiscal
year 2001, our two-way agricultural trade set a record in both di-
rections, totaling nearly $17.5 billion.

However, over the past decade, we have also seen the United
States’ historical agricultural trade surplus with Canada vanish,
replaced by an agricultural trade deficit that last year favored Can-
ada to the tune of $1.5 billion. It is no wonder, then, that our pro-
ducers cry foul when on the one hand they feel firsthand the im-
pact of Canadian commodities streaming across the border, and yet
also see Canadian farmers benefiting from a competitive cost ad-
vantage that seems to have no rational explanation. Canadian
wheat, barley, livestock, and meat can flow so freely across the
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U.S. ;oorder. Why can competitively priced pesticides not do the
same?

Just this past weekend, the Minot Daily News editorialized with
the headline, “It Just Isn’t Right.” The paper cited the recent case
of six North Dakota farmers who had purchased a herbicide from
a Canadian distributor that the farmers believed had a special au-
thorization to allow the chemical to be brought into the United
States. The herbicide, called Liberty, costs $9 a gallon in Canada
and twice that in the United States. According to the editorial, the
manufacturer of the herbicide will not say—will not say—whether
the formulation of the Canadian version is different from the U.S.
version. It will not say whether there is any difference.

The editorial in the Minot paper concludes with the following.
“So while it is against the law for North Dakota farmers to use Ca-
nadian Liberty, it is fully legal for Canadian canola treated with
Canadian Liberty to be imported into the United States. This is an
outrage.” That is the statement of the newspaper, one of the four
largest in our State.

This afternoon, the subcommittee will hear from Senator Dorgan
and from Congressman Pomeroy of North Dakota, who has cham-
pioned this effort in the House of Representatives. We will also
have a chance to hear from the U.S. Department of Agriculture and
the Environmental Protection Agency.

We will also have a chance to hear from the Lieutenant Governor
of North Dakota, Jack Dalrymple, who chairs the State’s Crop Pro-
tection Product Harmonization and Registration Board; North Da-
kota’s Commissioner of Agriculture, Roger Johnson, who has been
a leader on this issue for many years; Jay Vroom, the President of
CropLife America; David Frederickson of the National Farmers
Union; and Barry Bushue, representing the American Farm Bu-
reau Federation.

I want to welcome each of our witnesses here today, and in order
to maximize the amount of time available for questions and discus-
sion, I would ask each witness following our two Congressional wit-
nesses to please summarize their statements in 5 minutes or less.
I appreciate all of the witnesses’ cooperation on that matter.

I want to welcome again all of the witnesses. I especially want
to welcome my colleague from North Dakota, Senator Dorgan, who
is the author of this legislation. Again, he has done a very careful
and thoughtful job of putting this bill together and it is a privilege
to have him before the subcommittee today. Welcome, Senator Dor-
gan.

STATEMENT OF HON. BYRON DORGAN, A U.S. SENATOR FROM
NORTH DAKOTA

Senator DORGAN. Thank you very much, Senator Conrad. Let me
say that this is a bipartisan piece of legislation. We have Repub-
lican and Democratic Senators as cosponsors, and I do not want
you to minimize your role here. Although my name is first on the
legislation and I introduced it, I worked closely with you and espe-
cially my colleague Congressman Pomeroy in the House, who intro-
duced an identical piece of legislation.

This is truly a team effort and you deserve a great deal of sup-
port for what you have done, and when we make this happen, a
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lot of Members of Congress will be very pleased, but especially
pleased will be those American farmers who are shortchanged, or
effectively cheated these days by not being able to access a vir-
tually identical chemical north of the border and bring it back and
apply it to their crops.

Let me try to describe just briefly. You have done a good job in
your opening statement. This legislation simply would permit a
State to register a Canadian pesticide for distribution and use
within that State if the pesticide is substantially similar or iden-
tical to one already registered in the United States.

I want to say that I especially feel that the stimulus for this leg-
islation comes from North Dakota Agricultural Commissioner
Roger Johnson. He has worked with all of us for a good number
of years to try to write a piece of legislation that is workable, that
does not compromise safety in any way, and he is going to testify
today, but I wanted to pay special mention to his contribution to
this issue that has been extraordinary.

It is interesting that we come to this point with the Environ-
mental Protection Agency supporting this legislation. We have
worked closely with them over the last several years. The Depart-
ment of Agriculture supporting this legislation. This really is a
good piece of legislation. It does not in any way compromise safety.
It does allow our farmers to access a nearly identical chemical and
pay a much lower price for it if the pricing practices of the compa-
nies are such that they would do that to the American farmer, that
is, price theirs at multiples of what you could purchase it for north
of the border.

What has happened is we have discovered that some chemicals
sold in Canada are almost identical. In some cases, they are iden-
tical, but in other cases, they have tweaked the formula just
enough so as not to make a substantive difference in the chemical,
but to be able to say, this is a different chemical. Therefore, they
have been able to keep American farmers from being able to access
that chemical. Well, that is just a charade. It is a game. The sad
part of the game is it has cost farmers a great deal of lost oppor-
tunity and money. With the slim margins that exist on the farm
today, it is very important to pass S. 532 to give farmers the oppor-
tunity to take advantage of the lower prices.

I have a box here that I want to show you. This is a box in which
the chemical Liberty will arrive. It would have five gallons of Lib-
erty in this box and it will be sold in Canada and in the U.S. and
these are the labels. This is a Canada label. This is a U.S. label.
What you will see is this is an identical chemical. I mean, it is
identical with respect to the labels. The difference is that if this
box of Liberty is sold in Canada, this box is sold for $160. If the
box of Liberty is sold to the American farmer, it is $450. It is a
very dramatic price change, price difference.

Our American farmers would like to access that lower-priced
product, but they are told, under current law, that they may not
do that, and so what happens is the Canadians put this lower-
priced product on their canola and ship it to our country where the
canola is processed and then put into our food supply. It is not that
the Canadian canola is not becoming part of America’s food supply.
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It is. It is just that American farmers are told, under current law,
you cannot access the savings that comes with the Canadian prices.

The circumstance in North Dakota is that for 15 selected pes-
ticides, there will be $23 million, nearly $24 million in savings, ac-
cording to a study that Roger Johnson will tell you about today.
CBO says that this bill has zero cost. I mentioned EPA helped us
draft it and is testifying that the language poses no safety threat
to the environment or to public health.

The organizations that support this, they are too numerous to
mention, but the American Farm Bureau, National Farmers Union,
National Association of Wheat Growers, North Dakota Soybean
Growers, Canola Growers. The list is on and on and I will submit
them for the record.

It is my hope that with this hearing, for which I am deeply ap-
preciative, that I will be able to include this piece of legislation on
the agriculture appropriations bill. I am a member of that sub-
committee and that will be marked up, I expect, next week.

Once again, I am really pleased that you are holding this hear-
ing. This piece of legislation should move quickly and I hope it will
move easily, and the witness list you have today is excellent. It will
describe why this ought to be done and it ought to be done now
in the interest of American farmers.

Senator CONRAD. Thank you very much, Senator Dorgan. Thank
you very much for the legislation and for your leadership on this
issue. You know, I do not know how many times I have been to
farm meetings in North Dakota and this has been brought up. It
is vexatious. It angers people. It is inexplicable to people. This bill
has really—you have done an excellent job of covering the bases.
To have USDA and EPA and the major farm organizations all on
the same page, that is not easy to do, and we appreciate the care
that you have taken to put it together.

[The prepared statement of Senator Dorgan can be found in the
appendix on page 40.]

Senator CONRAD. We have been joined by my ranking member,
Senator Roberts, who is an extremely important member of the full
Agriculture Committee. It is hard to find people more knowledge-
able and more dedicated to fighting for farmers than Senator Rob-
erts. Welcome.

OPENING STATEMENT OF HON. PAT ROBERTS, A U.S. SENATOR
FROM KANSAS

Senator ROBERTS. Mr. Chairman, thank you for your very kind
comments. I had originally thought that this hearing was on the
Dorgan amendment to harmonize the two loan rates in the State
for sunflowers.

[Laughter.]

Senator DORGAN. Without objection.

[Laughter.]

Senator ROBERTS. Unbeknownst, and I want the message loud
and clear, and I have just talked with the Chairman, unbeknownst
to many in the oilseed community, we have tried for 20 years to
buildup this industry and the USDA or somebody in the USDA, in
the bowels of the USDA, somehow decided there would be two loan
rates, one for confectionery and one for oilseeds, and what it is
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going to do is ruin the market for the confectionery side and we are
going to lose a lot of support that we have for the oilseeds. I under-
stand you may or may not have a bill. If you have a bill, put me
on it.

I had thought that was the hearing today, but I understand it
is a different matter, so part of what I am doing is just sending
a message down to the USDA that there will be a bill unless we
can change this administratively, but it is a very serious matter,
and I know it would be to my former colleague and friend from the
House side, Congressman Pomeroy, as well.

Thank you for holding the hearing today on S. 532. I do know
what the legislation is, the Pesticide Harmonization Act. This has
not been a big, major issue in Kansas, but I certainly realize it has
been a very front-burner topic up on the Northern border, and your
involvement in this issue, both from the standpoint of the Chair-
man and the two witnesses.

Obviously, there are a number of questions surrounding this leg-
islation. It is important that we are giving all the parties involved
the opportunity today to comment on its impact.

Mr. Chairman, I understand the concerns of many producers in
your State. You just spoke to that. Did Senator Dorgan, and so will
my esteemed friend from the House. All along the Northern border,
we are concerned over the cost of pesticides and input costs, in gen-
eral, especially in the tough times that we are in.

Certainly, with the recent report that net farm income will drop
by nearly $7 billion in 2002, input costs and how bills are paid are
even more pressing. That is a problem that will even be more
pressing for our producers.

Now, I do find it somewhat ironic that Canada actually devel-
oped its own use program because pesticide prices were, on occa-
sion, lower in the United States. Now, we are here today because
some United States producers will argue that the prices are cer-
tainly lower in Canada.

As we take a look at this issue, it is important that we keep sev-
eral principles in mind and also ask ourselves several questions,
and I am just going to submit those questions for the record in that
I do have to go to the Intelligence Committee on yet another meet-
ing on what went wrong and what we need to do right in regards
to 9/11.

We ought to take a close look at several issues. No. 1, what ef-
fect, if any, does the exchange rate have on the relative comparison
of prices on these products?

No. 2, what can we do to improve the harmonization process be-
tween the two countries?

No. 3, this seems to be especially important to me. I am back on
No. 2, really. As Mr. Jay Vroom in representing his organization,
in his prepared testimony that I have read, indicates the review
time for new products in Canada is 18 months. It is 40 to 46
months in regards to the United States. There is no doubt this ex-
tended review time is adding to the costs in the United States, and
that is very important.

In addition, how do we protect the patents and the proprietary
information in light of the differences between the two countries in
these areas?



6

Who is going to be allowed to bring these pesticides back across
the border and use them and who will handle the registration and
approve the process for these activities?

The reasoning behind the bill is obvious. How we do this in
terms of a pragmatic way that makes sense from a sound science
approach is another matter. In my opinion, only individual ap-
proved applicators should be allowed to bring these products back
across the border. This is especially important in the new world we
have lived in since 9/11. I am not going to get into all the emerging
threats and all of those dangers at this particular time, but they
do represent a very factual challenge for us.

The bottom line, it seems to me we cannot really decrease our
border security as a result of this legislation. We ought to address
the problem, but we cannot get into a problem of border security.

Mr. Chairman, finally, while I have often had my own concerns
with the approval and the labeling process under EPA, and that is
probably the understatement of my statement, it is important that
we have assurances in place that pesticides are not being simply
brought across the border or trans-shipped and used for applica-
tions that are not approved in the United States.

I am going to stop there. I know you have a large number of wit-
nesses today. It has been estimated half the population of North
Dakota is here today.

[Laughter.]

Senator ROBERTS. I will yield back my time and I, as I say, have
an obligation in the Intelligence Committee. I am going to submit
these questions that I mentioned for the record. I would ask that
the witnesses perhaps address those concerns that I brought up.

I want to thank you again for your leadership and thank you,
Byron, for bringing this to the attention, and thank you, Congress-
man Pomeroy. It is good to see you again.

Senator CONRAD. Thank you so much, Senator Roberts.

Senator CONRAD. Let me just, if I could, return to where you
started, and that is the question of this dual loan rate that USDA
adopted. Senator Roberts would agree, that was never the intention
anywhere in the process. It was not

Senator ROBERTS. It was in the manager’s amendment to do the
other thing. If John McCain—pardon me.

Senator CONRAD. No, go ahead. I like that.

[Laughter.]

Senator ROBERTS. If John McCain, pardon me, Senator McCain,
the distinguished Senator from Arizona, insists that we read the
manager’s amendment on virtually every bill that is considered in
the Senate to make sure that it is applicable and it is pertinent
and there is no pork in there, et cetera, et cetera, for some reason,
the Department of Agriculture indicated that what was in the man-
ager’s amendment and the report language had no effect. In the
slide rule world that some live in within the bowels of the USDA,
we decided to come up, well, we are going to reclassify all these
loan rates. Oh, by the way, here is something we needed to do for
some years back.

Now, we have had letters back and forth from myself and my
good friend Dan Glickman, when he was Secretary, even dating
back to Ed Madigan. Well, if the manager’s amendment and report
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1ingu?age does not mean anything, why in the hell do we put it in
there?

I have a strong message for the USDA. I am upset about this,
and I have talked to the Secretary about it. They are studying it.
It seems to me they need to do administratively precisely what the
Senator from North Dakota is addressing in legislation. We may
not even have an agriculture appropriations bill the way we are
headed. We might have a giant CR. I hope not. I hope we can get
to that. You folks are more in charge of that than I am.

Having said that, I have a little blood pressure about this. We
are going to take an industry that it took us 20 years to buildup,
to get out of mono-agriculture in the Great Plains and destroy it
with some slide rule decision within the Department of Agriculture.
Other than that, I do not have strong feelings about it.

[Laughter.]

Senator CONRAD. We are glad you are here, Senator. We are glad
you have expressed those feelings because we hope that the rep-
resentatives of USDA that are here take back the message. Either
they fix it or we are going to fix it, because it had absolutely no
part of any of the Farm bill discussions. As a conferee who helped
negotiate the result, I can say very clearly—in fact, I negotiated
the loan rate on the minor oilseeds. There was no two-track. There
was one track, one track, one loan rate, and that has to be fixed.

I would just say, if I could, and I am very appreciative that Sen-
ator Roberts has joined us in sending this signal, that we have a
problem on the flax loan rate, too. They lowered it. They are going
to wipe out the flax industry. They are going to destroy it. Cramby,
for some reason, they decided that Cramby is not part of the pro-
gram. Well, it comes as a big surprise to those who planted thou-
sands of acres in anticipation that it was included and always has
been, at least in the recent past.

Senator Dorgan.

Senator DORGAN. Senator Conrad, might I make just three very
brief points, and I have to go to an Appropriations Committee
markup.

No. 1, we have prepared some legislation. I would like to see if
we could deal with the loan rates in the agriculture appropriations
bill. It is not clear to me that we will be able to do that, but if we
could solve this issue in the agriculture appropriations bill, we cer-
tainly will try to do that.

Second, we have not been well served with harmonization prom-
ises for many, many years under administrations—this is not just
one administration, several. We have this promise of harmoni-
zation of chemicals and so on with Canada, but it never really hap-
pens. Because it has not happened, we need to pass this legislation.

Third, I did not mention that—I mentioned specifically Congress-
man Pomeroy and you, Mr. Chairman, and Commissioner Johnson
and the important contribution made by all three. I did not men-
tion that the North Dakota State Legislature, represented by the
Lieutenant Governor, who has, headed a committee on this and has
worked with us for a long, long while, has played a significant role,
as well, and I should have mentioned that and did not. I know he
is going to testify today, so I wanted to mention his role and the
interest of the North Dakota State Legislature on this.
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Thank you for holding the hearing. I deeply appreciate it.

Senator CONRAD. Thank you. Thank you so much for what you
have done.

Senator Baucus of Montana has now joined us. I would ask if it
would be appropriate at this point that we turn to Congressman
Pomeroy for his testimony and then if we could come back to you
for any opening statement. Would that be all right?

Senator BAucus. Certainly. That would be fine. Thank you.

Senator CONRAD. Congressman Pomeroy, thank you. Thank you
for your leadership. Thank you for introducing this bill on the
House side. We have a good head of momentum and we appreciate
very much all who have played a role. Clearly, you have been the
head on the House side. We are knocking at the door of getting this

one.

STATEMENT OF HON. EARL POMEROY, A REPRESENTATIVE IN
CONGRESS FROM NORTH DAKOTA

Mr. POMEROY. Mr. Chairman, thank you, and thank you for hold-
ing this important hearing.

Let me begin by just reflecting on the words of my former chair-
man, Senator Roberts. Serving with him in the Agriculture Com-
mittee was always interesting and often entertaining, sometimes
damned irritating, but that is another matter

[Laughter.]

Mr. POMEROY. I think very highly of the Senator.

Senator ROBERTS. Not very often.

Mr. PoMEROY. Not very often was it irritating. I think very high-
ly of Senator Roberts.

Senator ROBERTS. Very highly entertaining, though. He grabbed
me out of here and said something entertaining to me, too.

[Laughter.]

Mr. POMEROY. He is absolutely right on this confectionery loan
rate. The question I would ask the U.S. Department of Agriculture
is how much confectionery sunflowers do you want the Federal
Government to own, because in 2 or 3 years, they are going to own
a whole lot of them, having totally skewed planting decisions and
disrupted the carefully developed market for sunflower oil.

It is, astoundingly surprising, to use the most polite words I can
think of, that they would advance this, and I hope we get it fixed.
I would rather have it fixed administratively as quickly as possible
as they look a little deeper into the consequences of it, but I am
certainly prepared, Mr. Chairman, to join you legislatively with
whatever we need to do to respond.

I also think with regard to flax: why put flax out of business in
terms of domestic production in this country? I do not think there
is an answer to that question, but that certainly would be the effect
of what the loan rates would do.

Senator CONRAD. I would say to my colleague, it is widely under-
stood the Farm bill raised loan rates.

Mr. POMEROY. Exactly.

Senator CONRAD. How they got to a conclusion that on flax the
loan rate got lowered, how that is in any way in concert with the
policy passed on a bipartisan basis is absolutely beyond me, and I
hope very much that those who are here from USDA carry back the
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message. If they want to have a fight, then get ready. We will have
a fight, and it will get real tough real quick. We are not going to
stand by and see a domestic industry liquidated because of—what
would one term it, just foolish action.

Mr. POMEROY. The role of flax in the marketplace is going to con-
tinue. It will just be replaced with Canadian flax instead of ours.
On the other hand, as you know, in the Northern Plains, without
a lot of alternatives, producers need that crop in the rotation. Be-
sides that, it has a lot of valuable contributions to make in terms
of its 1mpact on soils. It has continued in the rotation and, in fact,
is experiencing some gradual development because of its end: mar-
ket value in the Great Plains. We should not put it out of business.

Turning to the issue at hand, Mr. Chairman, Agriculture Com-
missioner Roger Johnson, through his actions in the North Dakota
Department of Agriculture, has demonstrated to this country the
foolishness of the existing framework relative to pesticides and the
restriction of bringing lower-priced pesticide across the border from
Canada into North Dakota. His actions 2 years ago relative to
Achieve at the State level allowed the import of substantially iden-
tical product. Ultimately, this action was stopped, I believe due to
a Customs, if not EPA, requirement.

The surprising thing, as I evaluated that action of our Federal
Government, was that the action was not taken on behalf of public
health because the product was substantially identical and being
used for the identical purpose for which it had been approved in
this country. It was taken simply to protect the discriminatory pric-
ing practices advanced by the pesticide companies themselves.

We had, when I was serving in the Agriculture Committee, a
very interesting bit of testimony presented by an economist that es-
sentially demonstrates pricing methodology comes down to this:
You charge what the market will bear. There has been a deter-
mination that producers north of the border will bear a little less
by way of charges than producers south of the border, and so the
companies have price discriminated right along that bright line of
national border.

Now, this happens in spite of the fact that these very entities
were all for NAFTA, right at the front of the parade for NAFTA,
and enjoy post-harvest the blended market across borders. Closed
market as they price their pesticides, blended market after harvest.
Well, the net consequence, of course, is putting higher cost differen-
tials on our farmers than Canadian farmers competing in the same
market. It is totally unfair.

A recent instance in North Dakota again demonstrates the ludi-
crous result of this. Farmers were bringing in a Canadian chemical
product called Liberty. The U.S. has the Liberty product available,
made by the same manufacturer. The only difference is the U. S.
product cost $9 per acre more. Under laws as they are presently
constructed, the importation of the Canadian Liberty was a viola-
tion of law. If people were to literally carry out the letter of what
they are supposed to prosecute, we would probably have people
][O)rozecuted for seeking a product at a lower price just north of the

order.

Well, that has to change, and we have advanced a proposal that
allows that change without any question of raising public health
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concerns. The legislation, the Pesticide Harmonization Act, if en-
acted would eliminate the current barriers by amending FIFRA to
grant States the authority to issue State registrations to parties
who wish to import Canadian pesticides that are identical or sub-
stantially similar to products registered with EPA for use in the
United States.

Now, this proposed legislation was well advanced 2 years ago. I
have an awful lot of respect for the chemical and pesticide manu-
facturers and their trade association, ably led by Jay Vroom, but
this is not a new question before them. Yet, if they look at this leg-
islation, they will ask for more time to look and to study and to
think, but this situation has been squarely before us for years.

Now, Mr. Chairman, as you say, now is the time is to act. We
can eliminate the barriers, create a free market for pesticides, and
allow the U.S. and Canadian farmers to compete on a more level
playing field. The legislation is reasonable and holds the potential,
I believe, to make a substantial impact on ongoing harmonization
issues between the United States and Canada. It will obviously cre-
at&: free marketplace pressure to bring down prices on the domestic
side.

I do not think that, in the end, if this legislation would pass, you
would have this massive flow of chemicals from the north of the
Canadian line to south of the Canadian line. You would have more
equitable pricing south of the Canadian line in the U.S. market
itself because pesticide companies no longer would be able to hide
behind the border for purposes of surcharging, also known as
gouging, U.S. farmers to the highest dimension the market will
bear in their pricing. It is time we harmonized.

Thank you for listening to me, Mr. Chairman. I will be happy to
answer any questions.

Senator CONRAD. Thank you, Congressman Pomeroy. We appre-
ciate very much your being here today and for your advocacy on
this issue. It is, as you know, critically important to our farmers.
Other than the Farm bill itself and the need for disaster assist-
ance, there are very few things I hear about more often than this,
and you have the same experience.

Mr. POMEROY. Mr. Chairman, I noted Roger Johnson’s role in the
issuance of the Achieve certificate, import certificate, our State reg-
istration. What I did not tell you is that thereafter, he, along with
my staff, along with EPA officials under the prior administration,
negotiated for months and came up with the Pesticide Harmoni-
zation Act. Roger Johnson, as the State regulatory official, brought
all of that expertise and background to bear and was integrally in-
volved in the development of this legislative proposal and I also
want his involvement in that respect to be noted for the record.

Senator CONRAD. I appreciate that very much.

[The prepared statement of Mr. Pomeroy can be found in the ap-
pendix on page 45.]

Senator CONRAD. Senator Baucus has joined us. Senator Baucus
is a very active member of the full Agriculture Committee and has
really taken the lead on disaster assistance this year, which is not
before this committee at this time, but which is a critically impor-
tant subject. I want to commend him publicly for his determination
to get disaster assistance for our farmers this year. We could tes-
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tify here at great length of the desperate need for that aid in the
year 2002 and extending back to the disastrous conditions we faced
in 2001.

With that, I would turn to Senator Baucus for any statement
that he might make.

OPENING STATEMENT OF HON. MAX BAUCUS, A U.S. SENATOR
FROM MONTANA

Senator BAaucus. Thank you very much, Mr. Chairman. Con-
gressman Pomeroy, you and Senator Dorgan and Senator Kent
Conrad have just been aces when it comes to agriculture and de-
fending your people. I admire you all three very much. You are ter-
rific legislators.

I might just say, too, the evidence just keeps piling up on disas-
ter needs. I talked to a guy who called me up, George is his name,
called me up just the night before last and just said, it looked like
maybe the spring crops might be a little bit promising—this was
in July, because we got a little bit of moisture. Then we had, as
you all did in the Dakotas, record-breaking heat temperatures, 109,
112, 111, and he says that his spring crop, his barley crop just all
baked. It is just gone.

We all know that the administration is the stumbling block here.
For example, Congressman Denny Rehberg, our only House mem-
ber over in the House, has been working very hard to try to get
something passed, too, but it is the administration that just said
no, just no agriculture disaster assistance. It is unfortunate, to say
the least.

Anyway, on this issue, Mr. Chairman, I commend you and Sen-
ator Dorgan and others for pushing this. It is just gut-wrenching
to see people living on the land, trying to eke out an existence,
have a tough enough time with the weather and with the vagaries
of markets generally, and then, because they need pesticides, need
product to help get a good crop and get rid of the weeds and the
pests and so on and so forth, are unable to get a decent price for
their products, for their pesticides. That just compounds one prob-
lem upon another.

In this latest problem, it is one not caused by nature, it is not
one caused by the vagaries of the international markets, it is
caused basically by an unfortunate action on the part of an indus-
try that wants to segment the markets, the United States and Can-
ada, that is, fellow human beings, either Americans or Canadians.

It is just, as I said, it is gut-wrenching, and I just hope, Mr.
Chairman, that we can pass this legislation very quickly because,
clearly, farmers want a level playing field. American farmers, Mon-
tana and North Dakota farmers will compete with Saskatchewan
and Albertan farmers as long as it is fair. It just is not fair when
the pesticide market is not harmonized, it is segmented, and when
people on our side have to pay so much more compared with others.
Both Canadian and American farmers, at least along the border,
we are all in the same boat together. Let us just grow our crops
and be able to market our crops.

It is not directly on subject, Mr. Chairman, but I met today with
Ambassador Johnson, USTR Ambassador, and I urged him very,
very strongly to followup on the 301 action with respect to the Ca-
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nadian Wheat Board as we start commencing some CBD and other
action. We have a 301 action at the WTO so we can start following
up with deeds as well as words and help get some relief there from
the Canadian Wheat Board, and I just urge all of us to followup
in that regard, as well.

To add to the tragedy in my State, so many Montana farmers are
tempted to break the law, and in some cases feel they have to in
order to provide for their family. It is just not right. It just plainly
and simply is not right. It is also extending beyond border States.
This is starting to reach now further south into the United States,
Nebraska and other States. It is just not right.

The Chairman just passed me a headline and the headline is, “It
is Just Not Right.”

[Laughter.]

Senator BAUCUS. Great minds think alike on the Northern bor-
der. Thank you. Thank you very much, and I will leave it there.
It is just not right, and let us get on with this. Thank you very
much.

Senator CONRAD. Thank you very much, Senator Baucus. Sen-
ator Baucus, of course, is Chairman of the Finance Committee that
oversees and has responsibility for all trade laws and the oversight
of all trade administrative decisions, so his opinion carries special
weight in this regard.

Aﬁ;ain, Congressman Pomeroy, thank you so much for being here
with us.

Mr. PoMEROY. Thank you for holding this hearing. I look forward
to what vehicles there may be to move the legislation this session
yet. Thank you.

Senator CONRAD. I am going to call to the witness table panel
one, Mr. William Hawks, the Under Secretary for Marketing and
Regulatory Affairs, the U.S. Department of Agriculture. Welcome,
Mr. Hawks. Stephen Johnson, the Assistant Administrator, the Of-
fice of Prevention, Pesticides, and Toxic Substances of the Environ-
mental Protection Agency. Welcome to Mr. Johnson, as well.

I would ask the two of you to summarize your testimony and the
full testimony will be made a part of the record. We very much ap-
preciate your presence here today. Thank you, Senator Baucus, for
your participation. Thank you very much for being here, Mr.
Hawks and Mr. Johnson. We do appreciate it.

We will go to Mr. Hawks first, and then to Mr. Johnson. Again,
my welcome.

STATEMENT OF WILLIAM HAWKS, UNDER SECRETARY FOR
MARKETING AND REGULATORY PROGRAMS, UNITED STATES
DEPARTMENT OF AGRICULTURE, WASHINGTON, DC

Mr. HAWKS. Thank you, Mr. Chairman. It is certainly a pleasure
to be with you this afternoon. For the record, I will say that I
heard what you said and we will deliver the message back to the
Department of Agriculture. I do not have direct responsibility for
loan rates, but we can certainly deliver that message back there.

As I said, it is a great deal of pleasure with which I come here
today to talk about pesticide harmonization and its potential im-
pact on American farmers. The United States Department of Agri-
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culture welcomes the opportunity to fulfill its role as the advocate
of the American producer within this administration.

As you know, although the Environmental Protection Agency is
the lead agency for pesticide regulation, the USDA has been con-
cerned with this issue of pesticide harmonization for some time. Al-
though important progress has been made in harmonization of reg-
istration for new pesticides, harmonization for older pesticides have
not been matched. USDA supports efforts to facilitate harmonized
pesticide regulations so that our farmers will have equitable and
economical access to safe and effective agricultural chemicals.

The Department of Agriculture is very interested in proposals
that offer to improve the competitiveness of our American growers
in domestic and world markets. While recognizing there are many
factors that can contribute to differential pricing between markets,
some of which are marketing strategies, market size, demand,
structural differences, and regulatory and legal systems that may
have an impact on these issues.

Before serving in this current position as Under Secretary for
Marketing and Regulatory Programs, I grew corn, wheat, and soy-
beans in Mississippi, and often I said as a farmer in Mississippi
that I can compete with any farmer anywhere in the world, but I
cannot compete with other governments and other regulatory
frameworks in the world, and that is what our government is for.
I want to, in this role, I want to help break down barriers to create
a level playing field for U.S. producers while continuing to protect
public health and the environment.

USDA supports EPA’s efforts to harmonize pesticide registration
as a means to promote the economic well-being of Americans farm-
ers. In 1999, USDA commissioned a study to look at these dif-
ferences. The study reported that pesticides accounted from ten to
18 percent of the overall cost of production. The report identified
many factors affecting pricing on either side of the border, includ-
ing difference in the patent protection length, difference in the
market size and cost, difference in pesticide demand, and difference
in the number of substitute products that were available.

The Department has been an active participant in the North
American Free Trade Technical Working Group on Pesticides and
will continue to work with the EPA and the United States Trade
Representative through the Consultative Committee on Agriculture
to resolve trade issues related to pesticide harmonization.

Thank you for the opportunity to address this issue on behalf of
the American producers. We look forward to working with Congress
and stakeholders to achieve pesticide harmonization with Canada
and to eliminate the arbitrary differences that impact prices and
availability.

Senator CONRAD. Thank you, Mr. Hawks. Let me just say pub-
licly that you come here with a very good reputation being an advo-
cate for farmer. I will tell you, you appear before this committee
and you are respected by this committee and we are glad to have
you here.

[The prepared statement of Mr. Hawks can be found in the ap-
pendix on page 43.]

Senator CONRAD. Mr. Johnson, please proceed with your testi-
mony.
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STATEMENT OF STEPHEN L. JOHNSON, ASSISTANT
ADMINISTRATOR, OFFICE OF PREVENTION, PESTICIDES,
AND TOXIC SUBSTANCES, ENVIRONMENTAL PROTECTION
AGENCY, WASHINGTON, DC

Mr. S. JOHNSON. Thank you, Mr. Chairman, and good afternoon.
Thank you for the opportunity to appear before your subcommittee
to discuss the concerns of American farmers with regard to pes-
ticide pricing between the U.S. and Canada.

Today, I would like to provide you with information on the long-
term approach EPA is taking to address this issue, as well as dis-
cuss the current legislation which attempts to remedy these pricing
discrepancies in the near term. I will also touch on some of the har-
monization activities that my program has been involved in since
I testified to Congress on this important matter last summer.

As you know, EPA’s legal authority over pesticides is to ensure
the protection of public health and the environment. Our authority
does not extend to pricing. Current U.S. pesticide laws require ex-
tensive scientific evaluation and a pesticide registration before it
can be sold and distributed in the United States. Further, EPA is
not aware of any evidence that indicates that national pesticide
regulatory requirements contribute significantly to existing price
differences. Many factors contribute to pricing, such as marketing,
availability, and demand. As all parties have acknowledge, this is
a highly complex issue.

That said, I know that EPA has worked very closely with Con-
gressional staff, State officials, and pesticide companies over the
last few years to explore remedies that would help address price
differences that U.S. farmers are experiencing. EPA continues to
make progress on a variety of administrative and regulatory ap-
proaches that help facilitate equal access and harmonization.

Let me describe some of the longer-term, more strategic actions
that EPA has taken and partnerships that EPA has established to
address this important issue. EPA continues to work closely with
Canada and our other trading partners to break down barriers and
facilitate trading competitiveness. Together, we are developing
more consistent regulatory and scientific requirements, registering
needed products, and supporting the principles of sustainable pest
management.

EPA’s work on pesticide harmonization with Canada is increas-
ingly providing benefits to the American farmer. In the long term,
the creation and ongoing support of a North American harmonized
market for pesticides will ensure a level playing field.

EPA continues to make considerable efforts to receive input on
harmonization approaches with representatives from industry and
grower groups. This includes supporting and actively participating
in the important work of the North American Free Trade Agree-
ment, NAFTA, Technical Working Group on Pesticides.

We have recently published the NAFTA Technical Working
Group report, called the Milestone Report, and Mr. Chairman, I
have copies for you and members of the committee. This report
highlights the numerous accomplishments of the NAFTA Pesticide
Group over the last several years and it provides a valuable per-
spective for setting an agenda for future harmonization work. Ef-
forts like these are helping to break down the political and regu-
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latory barriers with respect to the delivery and use of pest manage-
ment tools on both sides of the border.

An important part of this work continues to be the development
of a NAFTA label, which will enable the sale and distribution of
a pesticide across North America, thereby guaranteeing its avail-
ability at the same time in the U.S. and Canada. We continue to
make great strides in putting this into practice, building on exist-
ing joint registration reviews. To date, our joint registration review
program has resulted in the registration of 12 new pesticide prod-
ucts in the U.S. and Canada, with 11 additional products currently
under review. We continue to believe that expansion of products
under NAFTA labels will help break down potential trade barriers.

EPA stands ready to work with Congress and others on possible
legislative solutions that effectively address observed differences in
pesticide pricing, as long as the protection of public health and the
environment are not compromised. EPA believes that S. 532 is in-
tended to create a structure which ensures that appropriate safe-
guards remain in place to enable EPA to achieve its primary mis-
sion, the protection of public health and the environment.

However, I should mention that there remain some broad policy
concerns with this legislation that we believe need to be further ad-
dressed and the consequences fully considered. For example, a leg-
islative approach like this with a focus on one country alone may
have international trade implications.

Another potential concern is that of implementation. For exam-
ple, there are some important questions regarding a State’s ability
to maintain confidential business information and other trade se-
crets.

In conclusion, EPA has worked very closely with Congressional
staff over the last few years, as well as State officials here today,
to alleviate the concerns U.S. farmers have regarding differences in
pesticide pricing. EPA continues to seek and create effective mech-
anisms that will ensure the safety of our health and environment
while also ensuring an equal playing field for our farmers.

In the long term, EPA continues to work to harmonize the avail-
ability of pesticide products between the U.S. and Canada through
NAFTA. In the near term, with no adequate administrative or reg-
ulatory option available to fully address the potential pricing dis-
parity between the U.S. and Canada, EPA supports seeking an ap-
propriate legislative solution. The legislation as drafted does not
compromise protection of human health and the environment. That
is EPA’s principal criterion.

However, as I have mentioned, there are some implementation
issues that should be addressed. Certainly, we commit to working
with Congress, with States, with growers, with other Federal agen-
cies and industry to resolve these concerns.

Again, I look forward to working with you, Mr. Chairman, and
other Members of Congress and other affected stakeholders on this
important issue and I would certainly be happy to answer any
questions you may have.

Senator CONRAD. Very good. Thank you very much for your testi-
mony. Again, thank you for being here.

[The prepared statement of Mr. S. Johnson can be found in the
appendix on page 50.]
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Senator CONRAD. Mr. Hawks, we are going to ask each of the
witnesses here today, because there is strong interest on the com-
mittee and strong interest in the general body to move legislation
this year, in that regard, the committee needs to know, do you or
does the agency support enactment of S. 532 as proposed or with
amendments?

Mr. HAwksS. I would have to say that we have not taken a posi-
tion on this specific piece of legislation, so I would have to say that
we are not in support of it, but we are not in opposition. We have
not taken a position on this specific piece of legislation. Having
said that, it 1s certainly my hope and my desire that we can ad-
dress these concerns so that our farmers can have the same advan-
tage or the same opportunity as farmers across the border.

Senator CONRAD. The committee would like to ask you, Mr.
Hawks, to go back to USDA and ask them what amendments
might be necessary to secure the Department’s support for the bill.

Mr. HAWKS. I would be happy to do that.

Senator CONRAD. If you could go back and just ask, are there
amendments that could be crafted here that would preserve the in-
tent of this bill but allow the Department to support it, that would
be useful to the committee.

Mr. Johnson, I would ask you the same question. Is EPA in a po-
sition to support this bill as proposed or with amendments?

Mr. S. JOHNSON. We certainly support, Mr. Chairman, the intent
of the bill. There are, and as far as the EPA’s role of protecting
public health and the environment, we have no issue with the pro-
posed legislation. As I mentioned, there are some implementation
issues.

One, for example, confidentiality, that inherent in the ability of
the bill to work or to operate, a State has to be able to handle con-
fidential information. Certainly in the case of North Dakota, that
is the case. There is the case with the State of Washington and the
State of Vermont that have disclosure laws which would appear to
be in conflict with the needed confidentiality in this. That kind of
implementation issue needs to be worked out, and if those were
worked out, then certainly the agency would be fully supportive of
the legislation.

Senator CONRAD. That is very important to know.

Let me indicate that you have stated in your prepared remarks
that you have had some concerns about the ability of States to pro-
tect confidential business information, and as I understand it, your
concern lies with the specific statutes in a number of States, that
is, the States that you named—Washington, and I cannot recall the
other State——

Mr. S. JOHNSON. Vermont, yes.

Senator CONRAD. Washington and Vermont apparently have stat-
utes that require disclosure?

Mr. S. JOHNSON. Yes.

Senator CONRAD. What would the disclosure requirements of
those States be?

Mr. S. JOHNSON. I am not specifically familiar with, or familiar
with the specifics of it. What I do understand is that whatever in-
formation with regard to chemicals, chemistry that some might in-
terpret as having an effect on health of the environment, that that
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information has to be disclosed and be made publicly available. Of
course, the information that is necessary to say that a chemical is
identical or substantially similar would require, if you will, the
ability to look at the confidential statements of formula and be able
to protect that confidentiality.

Senator CONRAD. Let me ask you this. Do most States not al-
ready exercise authority in emergency situations to register certain
pesticides?

Mr. S. JOHNSON.Under the Section 18 programs, States and Fed-
eral agencies have the authority to ask the agency for a Section 18.
The agency is responsible for granting or denying the emergency
exemption, and so we are the ones who are the overseers and con-
trollers of confidential information, for example.

Senator CONRAD. Has that authority, to your knowledge, ever led
to the wrongful release of industry data?

Mr. S. JOHNSON. No.

Senator CONRAD. That is a model for how we might address this
concern?

Mr. S. JOHNSON. That would be one approach, yes, sir.

Senator CONRAD. All right. Well, that is important.

Let me ask Mr. Hawks, before we go to the next panel, is there
anything you would want to add, sir, to the deliberations of the
committee on this legislation?

Mr. HAwWKS. No, sir. I would just like to say that I am looking
forward to working with the committee, with EPA, to alleviate this
discrepancy in pricing that is certainly—we are looking forward
and I have been working with—every speaker here has referenced
Roger Johnson, and I would certainly add to that. I certainly en-
joyed the opportunity to work with him within the NASDA associa-
tion and am looking forward to continue to work with you all.

Senator CONRAD. We appreciate it very much. As I say, Mr.
Hawks, you come here with a very good reputation as being a sin-
cere advocate for farmers and we appreciate that, and we appre-
ciate very much the two of you coming here this afternoon. Thank
you very much.

Mr. HAWKS. Thank you.

Mr. S. JOHNSON. Thank you.

Senator CONRAD. We will now go to our second panel, led by
Lieutenant Governor Dalrymple of North Dakota; Agriculture Com-
missioner Roger Johnson; Mr. Barry Bushue, the President of the
Oregon Farm Bureau; Mr. David Frederickson, representing the
National Farmers Union; and Mr. Jay Vroom, the President of
CropLife America.

Thank you all for being here. Lieutenant Governor Dalrymple,
why do you not proceed with your testimony. It would be the inten-
tion of the committee to hear from all of the witnesses and then
open it up to questions, unless we do not follow that procedure.

[Laughter.]

Senator CONRAD. Lieutenant Governor Dalrymple, welcome.

STATEMENT OF JACK DALRYMPLE, LIEUTENANT GOVERNOR,
STATE OF NORTH DAKOTA, BISMARCK, NORTH DAKOTA

Mr. DALRYMPLE. Chairman Conrad, thank you for the oppor-
tunity to provide a statement in support of S. 532, the Pesticide
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Harmonization Act. I must say, as one interested in North Dakota
agriculture, I am thoroughly enjoying this hearing and the broad
range of topics that you are touching on here.

My name is Jack Dalrymple. I serve as Lieutenant Governor of
the great State of North Dakota and I am here today in that capac-
ity, as well as in my role as Chairman of the State’s Crop Protec-
tion Product Harmonization and Registration Board. I also farm
near Casselton, North Dakota, where my family raises wheat, soy-
beans, and barley.

The North Dakota Crop Protection Product Harmonization and
Registration Board was created by the State legislature specifically
to address and resolve pesticide availability and pricing fairness
issues for the State’s farmers. The bipartisan board consists of
elected State officials and farmers who have a common mission of
working with regulators and pesticide manufacturers to make effec-
tive products available at fair prices.

It seeks to promote the registration of new, safe crop protection
products for farmers to use on the more than 70 crops that are
raised in North Dakota. The board is conducting an ongoing survey
of farmers and pesticide retailers in an effort to establish possible
additional applications for the products that are already available.
Primarily, the board is focused on efforts to harmonize the avail-
ability and pricing of herbicides, fungicides, and insecticides to
match those of our world competitors, most notably in Canada, our
immediate neighbor to the north.

The facts of North Dakota’s agricultural economy and the variety
of crops produced in the State will probably be addressed directly
by Commissioner Roger Johnson. In summary, low-price commod-
ities, higher input costs, and adverse long-term weather conditions
leading to increased disease, weed, and insect pressure have chal-
lenged North Dakota farmers. These factors contribute to a poor
profit outlook for producers. Costs are at a level where farmers
simply cannot make a profit.

Because of increased pest problems, coupled with high pesticide
costs, the North Dakota Crop Protection Product Harmonization
and Registration Board supports this and other legislation that can
help make more crop protection products available to farmers at
costs that are comparable to those paid by their world competitors.
It is simply unfair that farmers, especially in a border State like
North Dakota, are placed at a competitive disadvantage to other
countries’ farmers, both in terms of availability and price of pes-
ticide products.

Pesticide companies are able to charge higher prices in the
United States because farmers are prohibited from purchasing the
same products in Canada and importing those products to the
United States. This bill seeks to provide the equivalent of joint la-
beling to effectively accomplish harmonization of pesticide products
and their prices.

By the way, Mr. Chairman, Canada has adopted laws that allow
farmers to import their own pesticides. Why would the USA not
have a similar provision?

The Environmental Protection Agency here in the United States
and its counterpart in Canada, the Pesticide Management Regu-
latory Agency, PMRA, have tried to address the issue of product
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availability in their respective countries. While the EPA and
PMRA’s progress regarding harmonization of new product registra-
tions encourages us, the heart of the issue lies with existing prod-
uct availability and pricing. While the pesticide companies often
blame the regulatory agencies, it is often the manufacturers them-
selves who make registration timing decisions. The decision is im-
pacted by expected return on investment and anticipated competi-
tion.

This bill will effectively give the States the ability to co-label
those products for the company, under the strict supervision of the
EPA, if they are found to be essentially the same product. This
simple mechanism will bring those products to market more quick-
ly, to the benefit of the farmers and the manufacturers.

North Dakota’s legislature has worked to expedite the chemical
harmonization process, including providing the Agriculture Com-
missioner with the authority to seek special emergency exemptions
on products registered in both countries. The legislature has also
shown how serious they feel this problem is by creating this special
harmonization board and appropriating State funds for this pur-
pose.

American and Canadian growers produce virtually identical
crops and are forced to compete with one another in the global
market. Therefore, it is imperative that product availability and
price stand on equal footing across borders. After all, Canadian
wheat is allowed to move freely into the United States without any
inspection to determine if it has been produced with chemicals that
are banned in the USA.

S. 532 will be an important step in eliminating the crop protec-
tion product trade disparities between our two countries. Free
trade policies must be applied consistently. The legislation will
prove to be a tremendous asset in the effort to standardize the
prices paid for substantially identical pesticides on either side of
our shared border.

On behalf of the State of North Dakota and its Crop Protection
Product Harmonization and Registration Board, I respectfully re-
quest your positive consideration of S. 532. It will provide the
mechanism to level a competitive cost disadvantage facing Amer-
ican farmers. Thank you much for your attention.

Senator CONRAD. Thank you, Lieutenant Governor Dalrymple.
Thank you very much for being here. Thank you for that excellent
testimony.

[The prepared statement of Mr. Dalrymple can be found in the
appendix on page 57.]

Senator CONRAD. We will now hear from our Commissioner of
Agriculture in North Dakota, Commissioner Johnson, who as many
have said here today has made such a positive contribution here.
I do not know of anybody who has more credibility on this question
than Commissioner Johnson, right across the board, and I say that
on behalf of members of this committee who have, on numerous oc-
casions, recognized the important leadership that Commissioner
Johnson has given, not only on this issue, but if I could take this
opportunity to thank you for your leadership on the Farm bill. The
members of this committee on many occasions said to me, thank
you for the job Commissioner Johnson did in bringing together ag-
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riculture commissioners around a set of proposals. That made a
meaningful difference here as we deliberated the Farm bill and I
want to thank you for it.

Commissioner Johnson.

STATEMENT OF ROGER JOHNSON, COMMISSIONER OF
AGRICULTURE, STATE OF NORTH DAKOTA, BISMARCK,
NORTH DAKOTA

Mr. R. JOHNSON. Thank you, Senator and Mr. Chairman. I, too,
wish to thank you for the leadership you have taken. In particular,
I want to thank you for holding this hearing and in being one of
the cosponsors of this important piece of legislation.

My testimony is very long, so I am just going to skip around and
hit a few very quick high points and try to avoid repeating what
has already been said.

It is important for all of us to understand when we talk about
pesticide harmonization that there are two fundamental things
that come to play. One is access to product, in other words, is the
same product available on both sides of the border, or another ex-
ample of that is are new chemistries allowed to move into the coun-
tries simultaneously? That is the access issue. This bill does not
deal with that.

That is the harmonization question that a lot of us also want to
work on, but this bill deals with the second part. That is pricing.
It is where you have identical products or nearly identical products
registered in both countries but priced differently because the law
prevents producers or dealers, the network, from moving across the
border and accessing those different price levels. This bill deals
with pricing.

A number of studies have been done to describe the nature of the
disadvantage that we are faced with. The first attachment to my
testimony is a study that was done at NDSU, concluding that
about $24 million of extra costs are charged to North Dakota farm-
ers alone by the use of this practice. If they had access to the Cana-
dian prices, they would save $24 million.

On page two of my testimony, I provide a table that we devel-
oped internally in the Department that comes very close to that
number. It shows about $23.7 million and it lists pesticide by pes-
ticide the price differences. You have already heard testimony
about some of them.

On the next page of my testimony, I provide the equivalent infor-
mation, but a year earlier, to demonstrate that this has been an
ongoing practice. The difference there was just over $32 million to
our disadvantage.

In many cases—in fact, the NDSU study said that in many cases,
10 percent of the net farm income of a farmer is comprised of pes-
ticide costs and this issue is huge for many of the farmers that
have substantial pesticide expenses. It is safe to say that for many
of the products, a 40 or 50 percent increase in pesticide prices is
what they pay as compared to the Canadian version of the identical
product. For many of these producers, we are talking about bills
that could range from $10,000 to $20,000 annually in differences
that would be saved if this bill were adopted.
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There needs to be attention given to this. Specifically, that study
also points out the impact to just hard red spring wheat producers
in North Dakota. Their disadvantage that they face in the market-
place is almost $12 million alone, just for hard red spring wheat
producers.

On page four, I want to read a paragraph of my testimony be-
cause it is normally not our practice to talk about ongoing inves-
tigations, and what I am talking about, in fact, is one that is under
investigation. Recent events in North Dakota illustrate the tempta-
tion these price differentials create for U.S. farmers struggling to
remain economically viable. On June 15 of this year, we were noti-
fied by representatives of Bayer Cropsciences that several North
Dakota farmers were attempting to import and use Canadian Lib-
erty, one of their products, a broad-spectrum herbicide. Six farmers
were erroneously allowed to import the product by EPA Region 8
and U.S. Customs. They declared it at Customs and were allowed
to bring it in.

Our staff, working in consultation with EPA, stopped the impor-
tation because the information on the forms was incorrect and the
product, in fact, was not registered by EPA. As such, it is illegal
to bring the product across the border. We have tested this theory
on numerous occasions, most recently 2 years ago with the impor-
tation of Achieve. In fact, we had a judge tell us you cannot do
that.

Our investigations determined that nine farmers attempted or
succeeded to import approximately 8,000 gallons of Canadian Lib-
erty. The price difference between the two products is $9.55 an
acre. If you are spraying this product on just 1,000 acres of canola,
it is about a $10,000 savings. That is what drove these farmers to
try to bring it in, and they thought what they were doing was legal.

This issue needs to be addressed. As the Lieutenant Governor in-
dicated, the legislature has weighed in on this issue. All of the ag
commissioners have weighed in on this issue. All of the border
State ag commissioners have weighed in on this issue. Even the ag
ministers from Canada support this legislation, if you can believe
that. In the last three international accord meetings that we have
conducted, they have agreed with us on that issue.

As has already been said, this bill does not compromise the envi-
ronment or food safety, public health, in any fashion. That is prin-
cipally EPA’s concern and this bill is crafted to address those con-
cerns and they have been addressed.

Finally, I want to make a point about who ought to be importing
if this bill passes, because there are a lot of misconceptions about
this. The way the bill is crafted, it is likely that the folks who
would import pesticides using this authority would, in fact, be the
distributors in the dealer network. It would not be individual pro-
ducers, and that is as it ought to be. Producers should not be re-
quired to drive to Canada to buy chemicals to treat their products
any more than—well, I do not want to get into the drug issue, but
it seems very similar. The bill has been crafted to safeguard the
environment and to allow for the distribution channels to access
the lower price at the distribution level and that is the way it
would, in fact, play out.
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Mr. Chairman, when you get to the question and answer session,
I am particularly interested in responding to the three questions
that Senator Roberts raised, as well. Thank you.

Senator CONRAD. We welcome that.

[The prepared statement of Mr. R. Johnson can be found in the
appendix on page 60.]

Senator CONRAD. Let me just say, when we get to the question
period, I have often found it more useful to have those who are
part of a panel be able to respond to other members on the panel.
We are not going to engage in some rigid hierarchy here. I have
often found the most useful exchanges come when the most knowl-
edgeable people are able to discuss among themselves evaluations
of the positions that are being taken. Do not feel that you are re-
stricted to answering my questions. If there is something somebody
else says you want to comment on or you want to discuss, feel free
to ask to be recognized for that purpose.

Mr. Bushue, welcome very much. It is good to have you here. 1
noticed that you are from the town of Boring, Oregon. I do not
know how a town came to be named Boring, but

Mr. BUSHUE. It is.

[Laughter.]

Senator CONRAD. Well, maybe that explains it. Welcome. It is
good to have you here, and please proceed.

STATEMENT OF BARRY BUSHUE, PRESIDENT, OREGON FARM
BUREAU FEDERATION, BORING, OREGON, ON BEHALF OF
THE AMERICAN FARM BUREAU FEDERATION

Mr. BusHUE. Thank you. As a word of explanation, it is named
after the name of the century farm who donated the original land
for the original school in what was a rural community and has now
become a very small rural town.

Senator CONRAD. It is a family name.

Mr. BUSHUE. Yes. Still, the Boring Farm still exists.

Good afternoon, Chairman, and unfortunately, not any other
committee members. I am Barry Bushue, a farmer from Boring,
Oregon, where I operate a family nursery stock and berry oper-
ation. I am also the President of the Oregon Farm Bureau Federa-
tion and a member of the Board of Directors of the American Farm
Bureau Federation. I am testifying today on behalf of the American
Farm Bureau Federation.

Farm Bureau is the nation’s largest farmer and rancher organi-
zation, with over 5.1 million member families in all 50 States and
Puerto Rico. As you know, Mr. Chairman, farmers and ranchers in
all 50 States have been facing some rather hard times these past
few years. These difficult times have forced us, those of us in pro-
duction agriculture, to take a closer look at our bottom line and at-
tempt to do whatever we can to reduce any unneeded costs and
hopefully realize a profit, or if we are lucky, maybe even break
even.

This has been hard to achieve in recent years. This examination
has exposed a number of increasing costs that farmers are now
voicing concern about and attempting to mitigate. Such expendi-
tures include ever-increasing environmental regulation costs, labor
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costs, energy costs, and agricultural chemical costs, which is what
we want to focus on today.

Let me begin by saying that American Farm Bureau strongly
supports S. 532, the Pesticide Harmonization Act sponsored by
Senator Dorgan. This legislation will allow farmers, cooperatives,
and farm supply stores access to lower-priced Canadian agricul-
tural chemicals that are identical or substantially similar to those
sold in the United States.

The high cost of some pesticides in the U.S. is contributing to the
current farm crisis by inflating agricultural producer input costs.
Producers in other nations, such as Canada, use pesticides substan-
tially similar in content to those used in the United States, but the
foreign products are often less expensive. Under current law, U.S.
producers cannot import these pesticides from other nations.

We farm in a global market. Our competitors are not just down
the road, but around the world. To remain competitive and hope-
fully profitable, we must constantly search for ways to reduce our
production costs. From the producers’ point of view, there is a price
disparity amongst some agricultural chemicals in the U.S. and
Canada that impedes our competitiveness and profitability. We be-
lieve that this legislation will work to remove that disparity.

Under the Pesticide Harmonization Act, States could petition the
Environmental Protection Agency to issue pesticide labels that
could be placed on Canadian products when the only significant dif-
ference between the two is the price. The U.S. product label would
allow our farmers to buy the Canadian pesticide for use on their
farms in the United States.

Farm Bureau believes this legislation is a significant step toward
achieving the goals of gaining access to affordable and needed prod-
ucts for U.S. farmers while at the same time maintaining U.S.
standards designed to protect consumers, farmers, and the environ-
ment. Farmers in this country need a level playing field to compete
with foreign growers, and having equal access to less expensive
crop protection materials will improve the competitive position of
United States producers.

Studies have been conducted on cost differences by USDA and
others, and the results demonstrate that similar compounds used
on both sides of the border can be priced differently. Sometimes,
these price differences are significant. Senator Dorgan has stated
that recent surveys have found that U.S. farmers can pay as much
as 117 to 193 percent more than farmers in Canada for virtually
the same product.

A USDA study puts this in perspective by stating that although
pesticide expenditures are not high for the study crops in the Cana-
dian-U.S. prairie area compared with some crops in areas, they are
relatively high compared with per-acre profits. A few dollars of
extra cost can make a significant difference between a profitable
and an unprofitable year.

The American Farm Bureau and the Canadian wheat pools have
sponsored producer meetings for the last 3 years. This effort has
resulted in forming the Canada-U.S. Producer Consultative Com-
mittee on Grain. These exchanges have resulted in the identifica-
tion of issues that are important to grain producers in Canada and
the United States. We reached consensus that harmonization of
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pesticide registration and labeling was desirable. If we can solve
this trade or border irritant, perhaps we can solve some other
issues.

I applaud EPA’s efforts to work with our international trading
partners to promote consistency in the various regulatory and sci-
entific requirements regarding pesticides, such as the work being
conducted with the Technical Working Group for Pesticides under
NAFTA. However, while the administration’s actions are helpful,
they have not resolved the issue.

Farm Bureau does understand that because pesticides must be
registered in the U.S. before they can be sold and distributed, there
are certain limits on EPA’s involvement. EPA must continue to
work within current authorities to find solutions.

We were pleased to hear the statement of EPA Assistant Admin-
istrator Steve Johnson during his confirmation hearing regarding
the need for legislation to address this problem, and I quote, “I be-
lieve that legislation is needed because there does not appear to be
adequate administrative or regulatory solutions.”

Thank you, Mr. Chairman, for the opportunity to comment, and
I will be happy to address any questions you may have for me and
the rest of the panelists, if any.

Senator CONRAD. Thank you for that.

[The prepared statement of Mr. Bushue can be found in the ap-
pendix on page 97.]

Senator CONRAD. I would ask those who are in the audience, if
you have pagers or cell phones, that those be disconnected during
the pendency of the hearing. That is a Senate rule and all chair-
men are encouraged, indeed, required to enforce that rule.

Mr. Frederickson, welcome.

STATEMENT OF DAVID J. FREDERICKSON, NATIONAL
FARMERS UNION, WASHINGTON, DC

Mr. FREDERICKSON. Thank you, Mr. Chairman. I am Dave
Frederickson, President of the National Farmers Union. However,
for the purposes of you and this committee, I am also an FORJ,
Friend of Roger Johnson.

[Laughter.]

Mr. FREDERICKSON. On behalf of our members, members of the
National Farmers Union, farmers and ranchers across this country,
it is an honor to appear before you today to discuss S. 532, the Pes-
ticide Harmonization bill, and the effect of our current pesticide
regulation that allows differential pricing between the U.S. and Ca-
nadian agricultural markets.

Mr. Chairman, before I summarize our written testimony, I
would request that, on behalf of the North Dakota Farmers Union,
that their statement, which I believe you have and a letter ad-
dressed to you from North Dakota Farmers Union, signed by their
Presigent, Robert Carlson, be included as part of the hearing
record.

Senator CONRAD. Without objection, that will be the order.

Mr. FREDERICKSON. Thank you.

[The prepared statement of Mr. Carlson can be found in the ap-
pendix on page 101.]
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Mr. FREDERICKSON. Also, Senator Conrad, we commend you for
convening the hearing and for joining with your colleagues, Sen-
ators Burns and Baucus, Daschle, Dorgan, and Johnson, in spon-
soring S. 532.

The key element that has disadvantaged U.S. producers relative
to our Canadian neighbors is the impact of U.S. regulations that
effectively curtails competition in the retail pesticide markets be-
tween the U.S. and Canada. Our trade agreements and domestic
regulations have resulted in a hypocrisy that reduces the competi-
tiveness and potential profitability of U.S. producers. The hypoc-
risy, Senator, is this. The U.S. allows the importation of food prod-
ucts from other countries that are produced with pesticides that
are not registered in the U.S. at the same time our farmers are
prohibited from purchasing crop protection products in Canada
that are substantially similar or identical to products that are reg-
istered for use in this country.

The economic impact of these regulations on American producers
can and is significant. Last year, National Farmers Union devel-
oped a comparison of the per acre costs for a variety of registered
pesticides for the wheat and barley crops typically produced in both
the U.S. and Canada. For a typical 1,500-acre wheat farm located
near the border, the price differentials between the U.S. and Cana-
dian pesticide markets resulted in a farm chemical bill that is
about $13,400 per year greater for the U.S. producers than his or
her Canadian counterpart for the same products.

That is substantial and that is significant, particularly in the
down market that we are experiencing. This represents 12 to 15
percent of the typical farm’s total gross crop income, assuming av-
erage yields and current market prices, and conveys a significant
competitive advantage to our Canadian competitors in both U.S.
and global markets.

We believe the purpose of FIFRA is to utilize the best available
science in ensuring the safety of consumer food products treated
with pesticides, as well as ensure their safe and effective use by
producers and farm workers. We do not believe it was the intent
of Congress to provide a shield for the manufacturers and market-
ers of crop protection products to allow and encourage price
gouging of their farmer customers. Unfortunately, that is the expe-
rience we confront under current U.S. regulations.

The National Farmers Union is certainly not seeking to reduce
the level of regulation or oversight provided by EPA to ensure the
safety of agricultural pesticides. In fact, we support a more globally
harmonized system of safety regulations based on scientific prin-
ciples and risk assessment for those products that reflects the U.S.
system. This legislation does not weaken that objective or its en-
forcement. It simply provides U.S. producers access to a more com-
petitive pricing system through a State registration system of Ca-
nadian products that are the same or comparable to those that
have already been approved for use in the U.S.

We support this legislation because it helps achieve fair market
conditions and increased competition between the U.S. and Canada
by reducing the potential for differential pricing by pesticide manu-
facturers.
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Mr. Chairman, I appreciate the opportunity to appear before
your subcommittee today and offer the support of the National
Farmers Union for the Pesticide Harmonization legislation you and
many of your colleagues have introduced. We certainly look forward
to working with you to achieve passage of this important bill, and
I particularly appreciate the opportunity to sit shoulder-to-shoulder
with my colleagues from the American Farm Bureau Federation in
support of this issue. Thank you very much.

Senator CONRAD. Thank you. I appreciate that testimony very
much and I appreciate your willingness to participate in the hear-
ing today.

[The prepared statement of Mr. Frederickson can be found in the
appendix on page 102.]

Senator CONRAD. Let me indicate for the record, if I can, the
number of cosponsors now, because it has grown. Senator Dorgan
is, of course, the lead sponsor. The lead cosponsor is Senator Burns
of Montana, joined by Senators Baucus, Cleland, Clinton, Conrad,
Crapo, Daschle, Dayton, Johnson, and Levin. I would say that sup-
port for this bill is growing, and I have talked to a number of other
Senators today who have signaled to me an interest in joining in
this legislation as soon as their aides have had a chance to study
it so that they understand its full implications.

Mr. Vroom, welcome. It is good to have you here. Thank you very
much, and please proceed with your testimony.

STATEMENT OF JAY VROOM, PRESIDENT, CROPLIFE
AMERICA, WASHINGTON, DC

Mr. VRooM. Thank you, Mr. Chairman. It is a pleasure to be
here. I also want to thank you for holding this hearing and allow-
ing me to represent my industry as part of this esteemed panel of
witnesses.

I am Jay Vroom, President of CropLife America Association, for-
merly, the American Crop Protection Association. Our association
represents about 80 companies that are engaged in most of the pes-
ticide manufacturing, formulation, discovery, distribution, as well
as the leading companies in crop biotechnology in the United
States and, around the world. Our business is, a global business
and it is a shrinking business, shrinking in part because of the fact
that our farm markets and the agriculture economies of agriculture
here and around the world have been put on a diet, as we all know.

Just as an aside, I would like to mention that I am an Illinois
farm boy, and I still own my family farm. I inherited that ground
from my parents, who are deceased and my cousin still operates
that farm. My wife grew up on a family farm about 40 miles away
in a different county in Illinois. My brothers-in-law farm that
ground and we own part of that operation. I get to pay for pes-
ticides, fertilizers, other inputs and the Federal Land Bank mort-
gage note every year. I am personally acquainted with the chal-
lenges that are involved with the economies of farming today and
I do not dismiss in any way, either as the executive officially rep-
resenting my industry association here today or from my personal
experience, any of what these witnesses have said already about
the challenges of the farm economy today.
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I would also like to observe that the American farmer is the best
customer that my industry has in the world. With all due respect
to some of the comments that were made, perhaps ad lib, earlier
in the hearing by Senator Dorgan and Congressman Pomeroy, I
have been in this job for 14 years. I have been all over the world,
including across the United States and Canada with representa-
tives of my industry and I have never in 14 years witnessed anyone
practicing marketing procedures or regulatory processes that are
intended to gouge the American farmer.

We just finished a meeting of my board of directors and Roger
was kind enough to have breakfast with us this morning and enter
an open dialog with the leaders of my industry about this issue.
There may be a problem with regard to the differentials that do
exist. I would point out that there are a lot of products that are
also cheaper in the United States than they are in Canada or in
other markets.

Because of the visibility that this issue has and the examples
that have been cited, including those that have been studied in
North Dakota and the USDA survey and others, we believe that it
is inevitable that legislation will move and we would like to be a
part of that process. We have some constructive ideas to suggest
which we discussed with Commissioner Johnson this morning at
our meeting. We are prepared to offer some of those ideas to your
staff and with Senator Dorgan’s staff and others and hope to be
part of the process of finding something that we can live with as
we go forward.

It is truly unfair and unfortunate that the American farmer has
this disparity of having Canadian grain, flooding into the United
States when inputs, pesticides in particular, are not regulated,
equally.

As an industry, we are regulated in two separate marketplaces
by two sovereign governments and that is an absolute fact. We
agree that there has been substantial progress in the NAFTA har-
monization process. Steve Johnson’s testimony from EPA did speak
to the fact that industry and the governments in the United States
and Canada have made significant progress in harmonizing the
testing protocols and some of the other processes.

What has come up short in terms of harmonization is implement-
ing the harmonization process, actually getting simultaneous re-
views and mutual acceptance of reviews between the two govern-
ments in the United States and Canada. It has not progressed as
quietly as should have. One of the things we would like you to con-
sider and Senator Dorgan to consider would be more hard dead-
lines and requirements for PMRA and EPA to that industry imple-
ment some of these harmonization steps so and the American farm-
ers can enjoy the benefits long-term.

Short-term, you are planning to take some legislative steps to re-
lieve the pricing differential perception that exists, and we believe
that is a reality. Keeping EPA more closely in charge of that short-
term regulatory process than S. 532 would provide is appropriate.
We hope you will consider some suggestions specific to Section 24
of FIFRA, to expand, the special local need supplemental label pro-
visions that are already there, precedent already established. It
would be fairly easy to expand the definition of a special local need
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to include these trade irritant issues around pesticide pricing
through petitions by State governments to EPA, and to mandate
quick action.

We thank you once again for the opportunity to be here and to
acknowledge that this is a real problem, both in perception and re-
ality. We stand ready to work with you to find a solution that we
can live with as an industry that will continue to provide incentives
for long-term harmonization that we think is so vital. It is a huge
frustration for us right now. Once we get past this issue, hopefully
it will look only like a speed bump. We want to be a part of the
long-term solution and continue to bring new, innovative products
in both pesticides and biotechnology to American farmers to help
keep them the most important producers and viable producers in
the world. Thank you very much.

Senator CONRAD. Thank you, Mr. Vroom. Thank you for your
very constructive testimony. I want to make clear that all of us
view your industry as a responsible industry and one that has
served American farmers well and served really world agriculture
well. We know it is a very difficult time for the industry because
of the economics of agriculture. It is a difficult time because of a
number of these irritants to the relationship between all those who
are players in the market, and we want to acknowledge that. We
look forward very much to working with you to try and resolve
these places where there are differences so that we can have even
broader support for the bill. I thank you for that testimony.

[The prepared statement of Mr. Vroom can be found in the ap-
pendix on page 106.]

Senator CONRAD. Let me just go through the witnesses and ask
the question that I have asked the other witnesses, and that is do
you support the enactment of S. 532 as proposed or with amend-
ments, and if amendments are required for your support, what
would those amendments entail? I would start with you, Lieuten-
ant Governor Dalrymple.

Mr. DALRYMPLE. Chairman Conrad, the North Dakota Harmoni-
zation Board would support S. 532 exactly as it is. We have re-
viewed the legislation. We feel that it is sound, it is a result of a
lot of background work that has already been done.

The only thing I would add to that is that we, like everyone at
this table, would like to see a good law that will work well when
implemented. The implementation will be challenging, and any
ideas that come forward that would make the law work better, we
would certainly support.

Senator CONRAD. Can you tell us if the National Governors Asso-
ciation or Lieutenant Governors Association have endorsed this bill
or if there are any plans to get their endorsement?

Mr. DALRYMPLE. Chairman Conrad, there has not been an official
endorsement of it that I know of. As you know, this is sort of a—
it is quite a formal process of submitting the resolution well in ad-
vance, building support, and gaining the support and that type of
thing. If that is something that you think would be helpful, we
would be happy to expend more energy and spend time in getting
that done.

Senator CONRAD. I do think it would be useful. I can tell you that
I do not have the concern so much for the committee. I do have a
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greater concern when we get to the floor. Any additional endorse-
ments that would come from the Governors, Lieutenant Governors,
would be very useful.

Commissioner Johnson, the same question I would pose to you.
Do you support the enactment of S. 532 as proposed or would it re-
quire amendments for you to support it, and if so, what would
those amendments be?

Mr. R. JOHNSON. Mr. Chairman, I support it just the way it is.
I agree with what the Lieutenant Governor said. If folks want to
offer amendments, I certainly think we would look at them. There
was a lot of work that went into crafting this language.

I do want to make it clear that we worked very closely with EPA
to make sure that they would not be saying, we cannot support this
bill, and that is sort of a litmus test that needs to be met, because
if the administration support drops off or if, in fact, it turns to op-
position, it seems to me that would be a real problem. I certainly
support it as it is drafted.

Senator CONRAD. You did make in your testimony, and I want
to acknowledge for the record, a number of recommendations on
technical changes to the bill. We have asked the staff to explore
those proposals——

Mr. R. JOHNSON. Yes.

Senator CONRAD [continuing]. Make a judgment on each of those.
In looking at them, they look to me to be reasonable and common
sense

Mr. R. JOHNSON. Yes.

Senator CONRAD [continuing]. Implementation issues to make it
a bill that is more easily administered, if you will, and we are tak-
ing a close look at those proposals.

Mr. R. JOHNSON. I would call them just technical corrections, just
to clarify intent and so forth.

Senator CONRAD. I appreciate that.

Mr. Bushue, if I can ask you, do you support this bill as proposed
or would it require amendments to garner your support, or are
there amendments that you would urge us to consider?

Mr. BUSHUE. Certainly, American Farm Bureau Federation sup-
ports the bill as proposed and we will continue to do so. However,
we would be remiss in at not least looking at an opportunity to look
at other amendments which may make the bill more workable and
perhaps more passable and help our friends in the agricultural
chemical industry. I certainly have to address the fact that they do
have some confidentiality issues and some liability issues that per-
haps some of the amendments that Mr. Vroom brought up would
be opportunistic. We like the bill the way it is and we will work
with you however you wish to proceed.

Senator CONRAD. Thank you very much.

Mr. Frederickson, same question, if I can, to you.

Mr. FREDERICKSON. Mr. Chairman, generally speaking, the same
answers. Our organization, the National Farmers Union, together
with many of the border State organizations, North Dakota, Min-
nesota, Montana, and on across, have time after time, year after
year, submitted resolutions both to the local, the State, and the na-
tional organization in support of this effort, and so we have read
and examined the legislation and my compliments, Commissioner,
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for your hard work. We support the legislation as drafted and cer-
tainly reserve the right to have an opinion on various amendments
that may be forthcoming. At this point in time, Mr. Chairman, we
like it the way it is.

Senator CONRAD. All right. Thank you very much.

Mr. Vroom, what would your response be to that set of questions
with respect to support for the bill as proposed or amendments that
you would consider necessary?

Mr. VROOM. Mr. Chairman, we would be willing to consider sup-
port for the legislation with amendments in six key areas, some of
which actually collapse together, but if I may just elaborate on
those quickly.

No. 1, to address the protection of business data confidentiality.

No. 2, to provide a liability waiver should import supplemental
label regulations for imported Canadian products be granted over
the objection of the registrant and that registrant could submit to
EPA a rationale for why they believe that the particular label
would create either personal injury or product, crop damage, liabil-
ity potentials, that there could be some mechanism there for that
process to be allowed for, liability waiver.

We would like to see EPA, instead of on the back end of the proc-
ess, on the front end of the process the way I had described in my
oral remarks, an amendment perhaps to Section 24 of FIFRA to
enable——

Senator CONRAD. Is this still No. 3?

Mr. VRoOM. Yes, that is No. 3.

Senator CONRAD. OK.

Mr. VROOM [continuing]. Border States to petition for special
local needs supplemental labels.

No. 4, we prefer to see this restricted to farmers and their neigh-
bors being able to bring product through Customs for their own use
and not extend it to the commercial trade. I would cite, for exam-
ple, in the 2002 Farm bill, there are amendments that mandate
that Congress asks that EPA study the impact of electronic com-
merce on the trade of pesticides within the United States, and that
speaks to the fact that there are already a lot of disruptions going
on within our marketplace and we believe that a farmer-owned use
provision would mirror the type of mechanism that already exists
in Canada coming the other direction, would harmonize that way
and provide a little more stability to our marketplace.

No. 5, we would like to ask you to consider including an amend-
ment that would direct the USDA and Ag and Agri-Food Canada,
their counterpart agency in Canada, to update the study they did
a few years ago on the situation—Under Secretary Hawks referred
to that earlier in his testimony—with particular attention to how,
over a couple of years’ period of time, if such amendments that I
am suggesting were implemented, what impact was being achieved
or not.

Then No. 6, a hard deadline on EPA to mandate that they and
PMRA walk this talk in implementation of the harmonization of
the standards.

That may sound like a long list, but we have already drafted
some legislative language amendment ideas along those lines and
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could be quickly prepared to sit down and work with your staff on
seeing if we could iron those out.

Senator CONRAD. I would ask you if you could work quickly to
submit any language that you have in each of these six areas.

Let me, if I could, turn to Commissioner Johnson. I do not know
what the subject was of your breakfast meeting, whether or not you
have heard these six areas before, whether you have had a chance
to think about them or react to any or all of them, but I would
want to give you that opportunity. Then any other member of the
panel, if you feel there is something you want to comment on, do
not hesitate to just raise your hand and we will call on you. We
do not have to be overly formal here. Commissioner Johnson.

Mr. R. JOHNSON. Thank you, Mr. Chairman. Let me respond to
each of these and preface it by saying, as I told Mr. Vroom and his
board of directors this morning, that all of us in agriculture abso-
lutely depend upon their industry. You acknowledged that, and I
want to second that. If there is a way that we can come to agree-
ment on acceptable amendments, we certainly ought to do it. The
goal is to equalize the price to create a level playing field, and as
long as we can accommodate that, that is what we are after.

First of all, the issue of confidentiality, I certainly think that no
State should be allowed to use this provision unless they can guar-
antee that confidential information remains confidential. That is a
reasonable request. The bill prescribes some way for that to hap-
pen, and if a State cannot meet the prescription that is outlined
in the bill, then, frankly, they should not receive the confidential
business information. If they need to change a law in a State, they
ought to change the law. I mean, that ought to be a condition. I
certainly concur with them on that point.

Senator CONRAD. Let me stop you on that point, if I can, because
I want the record to be complete. Are you familiar with impedi-
ments to that position with respect to the States of Washington
and Oregon? Have you heard this before?

Mr. R. JOHNSON. No, I have not. We have looked at it in North
Dakota. It was actually Washington and Vermont, were the States
that were mentioned.

Senator CONRAD. Yes. I want to stand corrected, Washington and
Vermont.

Mr. R. JOHNSON. I am not familiar with those, but I am familiar
with open meetings and open records laws. We have them in North
Dakota, but we also have, and perhaps the Lieutenant Governor
can better address this because he has been in the legislature for
a long, long while, but we have the ability to receive confidential
business information and maintain its confidentiality, and we
would demonstrate that to EPA and the industry’s satisfaction that
that would happen.

With respect to the liability waiver, the way the bill is crafted,
whoever played a role in doing whatever, they would be liable for
the role that they played, and that is sort of a standard practice,
as I understand, that applies across many industries. If there is
specific language, we would certainly be willing to look at it, but
we crafted it with sort of the standard language——

Senator CONRAD. That is correct.
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Mr. R. JOHNSON.—that is used not just in agriculture, but across
much of the economy.

The third issue, the special local needs registration and using
supplemental labels, in fact, as we crafted the bill, we talked about
creating—a special local need is actually what is referred to in the
trade as a 24(c) registration. That is a State registration instead
of an EPA registration and there are certain requirements that
need to be met and we routinely issue those, as do other States.

We crafted this bill, following that model. In fact, I do not recall
whether the final version had this, but we talked about creating a
new section of the law that would be created 24(d). I mean, it was
intended to follow that sort of procedure.

S;}nator CONRAD. That is something we should be able to work
out?

Mr. R. JOHNSON. I would certainly think so. It was intended that
way.

Senator CONRAD. Let us go to No. 4.

Mr. R. JOHNSON. No. 4, restricting access to individual farmers,
we spent a lot of time dealing with this issue, and frankly, this
was, I know, one of the questions that Senator Roberts posed. It
would be a mistake to restrict it to individual farmers. I do not
think EPA will support that. There are lots of integrity questions
that arise. There are lots of procedural problems that arise.

Senator CONRAD. Integrity—maybe we could just be specific. In-
tegrity, not with respect to the product.

Mr. R. JOHNSON. With respect to the process. The problem you
have if you have individuals accessing it is who is going to prove
what is where? Who is going to prove that the Canadian product
is identical to the U.S. product? There has to be somebody that can
make that judgment. In fact, judgment is the wrong term, that ab-
solute determination.

Currently, it is EPA. Currently, they have the confidential state-
ment of formula and the bill is designed such that that formula
would remain confidential. If we start opening it up just to individ-
ual farmers, you raise lots of questions about how do you prove
that the product is the same as the one we have here? That is the
fundamental issue that we had with Achieve. That is the issue that
presents itself with Liberty. Unless you have the confidential infor-
mation, you cannot make that proof.

Senator CONRAD. Let me just stop there and say to Mr. Vroom,
I detected that you wanted to say something on that point.

Mr. VROOM. I am not sure we were talking about the same thing.
In the concept that I was trying to describe in terms of farmer-
owned use, that would be the mechanism by which individuals who
could actually bring, using the supplemental label that EPA would
have already drafted and established for trade irritant designation,
the mechanism is only farmers would be able to cross Customs
using that supplemental label, as opposed to any commercial
enterprise——

Senator CONRAD. Distributors?

Mr. VROOM [continuing]. Distributors, dealers. Again, that is the
mechanism that the Canadian government had put in place some
years ago——

Senator CONRAD. Their own use.
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Mr. VROOM. There is some industry experience with regard to
that impact in the marketplace on either side of the border for the
Canadian——
| Senator CONRAD. This is clearly an area where we have a prob-
em.

Mr. VRoOM. Yes.

Mr. R. JOHNSON. Yes.

Senator CONRAD. As I hear it, one through three of what you
raised, Jay, are things we can work out. We have a problem on No.
4,

Mr. R. JOHNSON. If I can add to that, the real problem you would
have here is not just what I have described, but it is what would
be the impact on the dealer network in border States. If individuals
were forced to drive to Canada to buy their pesticides, what would
that do to the local pesticide dealer, to the local co-op, to that whole
regulatory system, the whole farm supply system, I should say,
that we have?

Senator CONRAD. Just the efficiency of it is——

Mr. R. JOHNSON. Absolutely. I mean, why would you want some-
one from South Dakota to have to drive all the way through North
Dakota to go to Canada to buy a product when if you could make
it accessible through the dealer network, it would be much more
efficient. That

Senator CONRAD. Let us go to No. 5, if we could.

Mr. R. JOHNSON. As I heard No. 5, it was to direct USDA and
Canada Agri-Food to do another study and to sort of
Senator CONRAD. Update their study, as I heard.

Mr. R. JOHNSON. I do not have an issue with that. I do not know
that that would need to be in the bill. We could just ask USDA and
Agri-Food Canada to do it and they would probably do it.

Senator CONRAD. We might be able to do report language or
something like that.

Mr. R. JOHNSON. Sure, and your conversation earlier is evidence
of that. I suspect USDA heard what you said.

Senator CONRAD. Let us go to No. 6, if we could, on the hard
deadline on the implementation. This is with respect to EPA’s
deadlines.

Mr. R. JOHNSON. You know, frankly, I agree with the industry
on this issue. I am not just exactly sure how we do it. In my open-
ing remarks, I describe sort of harmonization as being this two-step
thing. It is access to products and it is pricing. This is about access,
and frankly, the bill does not deal with it. If we can figure out a
way to have the bill deal with it, I would certainly be open to that.

Senator CONRAD. Can I just raise this point with respect to No.
6. We have a very hard time making that part of this bill, and I
say that because we get into all kinds of jurisdictional issues as
soon as we cross that line. We are immediately over into Environ-
ment and Public Works Committee jurisdiction. I mean, that is the
way they will see it. That creates lots of problems.

I agree with you, Roger. I agree with the industry on this. They
have a very reasonable concern and complaint here and we need
to find a way to address it. I have real reservations about this bill
being the place because I know what it would lead to. We would
immediately be into a referral question with respect to jurisdiction
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and EPW has, if you go to the backlog of what they are dealing
with in terms of the issues that are before them, including the
whole matter of highway funding this year, a highway bill, and
their four pollutants legislation, and so forth, that is a problem.

The industry has a very legitimate concern here and I am strug-
gling in my own mind at the moment as to how we address it. Jay.

Mr. VRooM. Mr. Chairman, I do think that there are sections in
FIFRA, and unfortunately, among the things I have here at the
table with me is not my copy of FIFRA, but there are sections that
deal with harmonization and international movement of pesticides.
Certainly, I am not interested in having to go over to that other
committee you mentioned, so

[Laughter.]

Mr. VRooM. That was not my intent. We can stay——

Senator CONRAD. I did not think it would be.

[Laughter.]

Senator CONRAD. All of us would be much happier if we did not
go through that.

Mr. VRoOM. I will retreat from that if that is proven to be the
case, but I actually do think that this amendment that we have in
mind could be clearly deemed to be a FIFRA amendment in the ju-
risdiction of the Agriculture Committees.

Senator CONRAD. Let me say this to you. We get into a whole se-
ries of issues. I did not go down my whole list, but I can tell you,
this gets to be a resource question at EPA in terms of prioritization
of the use of resources. It gets to be an Appropriations Committee
question. I can just tell you, the way this place works, we get
drawn into a swamp of the Appropriation Subcommittee, the EPW
Committee, this committee’s jurisdiction, and a mud wrestling
]I;lialtch with respect to an amendment like this on this particular

ill.

I am not sure, I just raise these red flags for the purpose of being
very direct with everybody on that particular amendment. You
have a very good case. There is no question in my mind. We have
had many meetings in my office—Roger Johnson has been at some
of them—with EPA for years and we go around and around and
around and all these things are going to happen and some of them
do, but a lot of them do not, and these deadlines are set up and
I do not know, their idea of a deadline, some of these people, is a
lot different than my idea of a deadline.

Those of us who were brought up in the Midwest, it really means
something to us. If somebody says, be someplace at 10, our under-
standing is that you are there at 10. That is not the culture of this
institution, I can tell you that.

[Laughter.]

Senator CONRAD. I am still 20 minutes early for almost every
meeting. You would think I would figure it out by now.

[Laughter.]

Senator CONRAD. You know what I am saying. It applies to these
deadlines. I mean, a lot of them, they just—I do not know, they
think that is advisory or something. It is not compulsory, it is like,
well, if you get it done by then, great, but it does not really matter,
and that is impossible for an industry to function under that kind
of regime.




35

Mr. Vroom.

Mr. VRooM. The resource question is also eminent with regard
to the pesticides program at EPA because we have statutory au-
thorities that expire the end of September and we had, thanks to
Chairman Harkin, a very good comprehensive solution in the Sen-
ate version of the Farm bill, which unfortunately got kicked out at
the very end on the weekend before you finished the Farm bill in
conference.

Senator CONRAD. I was there.

Mr. VRoOM. It was there, but Senator Harkin’s staff, in fact,
called us again today, so I guess that Senator Mikulski is planning
to mark up VA, HUD, and Independent Agencies next week and
there may be an opportunity to do something there in this broad
context.

To the point of resources to do more of the harmonization imple-
mentation or walk, frankly, I believe the case could be made that
it could result in less work for the U.S. regulatory agencies and the
Canadian agencies if they were actually implementing mutual ac-
ceptance of reviews because then only one of them would do this
and they would trust the other one to have done the job. It begs
the question.

Senator CONRAD. I will tell you something, sign me up. Sign me
up. This has been a matter of I do not know how many hours of
meetings in a meeting room in my office. I can remember at least
three lengthy, detailed meetings in which we discussed that very
matter. We trust the Canadians to guard our northern border with
fighter aircraft. That is the way it works. The protection of the
northern border of the United States, do you know whose respon-
sibility it is? It is the responsibility of the Canadian Air Force. We
trust them to protect our northern border. We cannot trust them
to evaluate these kinds of applications on a similar basis and work-
up? Come on, I mean, this is not that tough.

The fact is, much of their procedure and approach is the same
as ours. Somehow, we have a turf battle. Let us just say it the way
it is. It is a turf battle, and that has to get resolved. It is in the
interest of everybody to do it. I hope that message goes back out
of this meeting, that we have had enough meetings. For God’s sake,
let us get the job done.

Mr. Bushue.

Mr. BUSHUE. Chairman Conrad, I would appreciate it if I could
be excused. You mentioned deadlines.

Senator CONRAD. Yes, sir.

Mr. BUSHUE. I have a flight to catch.

[Laughter.]

Senator CONRAD. I would say to Mr. Bushue and other members
of the panel, we indicated that we would finish by 4 and that is
our intention. We understand you need to leave for a plane. You
are excused, and I would say to the other members, we have about
completed. Certainly, you take your leave so that you do not miss
your flight.

Mr. BUsHUE. Thank you, Mr. Chairman.

Senator CONRAD. We appreciate very much your appreciation
here today.
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If there are any last thoughts or observations, we would enter-
tain those at this time. Lieutenant Governor Dalrymple.

Mr. DALRYMPLE. Mr. Chairman, I also have a flight, but I also
have one last comment. Thank you.

I just wanted to point out that I did meet about a year ago now
this summer with some of the leaders, also, of the Crop Protection
Product Association and some of these ideas or concerns, I guess
you could say they had, were mentioned then, protection of busi-
ness data, liability waiver, farmer own-use importation, and I
asked them at that time if they would produce for me some sug-
gested language or a suggested amendment to cover some of these
issues.

I guess what I am reporting to you is that a year later, I am still
waiting for that to come to me, and now that we have had a hear-
ing, I hope that we can ask the association to show us in detail
what it is that they would like to see and that we would not simply
wait for that.

Senator CONRAD. No, waiting is over. We are done. This is it.
The train is moving. You get on board or you are going to get left
behind. That is the message out of here.

Let me just say, on the question of confidentiality, on page 13 of
the bill, under No. 4, if the State certifies to the Administrator that
the State can and will maintain the confidentiality of any trade se-
crets and commercial or financial information provided by the Ad-
ministrator to the State under this subsection to the same extent
as is required under Section 10—this is preceded by this para-

graph.

The EPA Administrator may disclose to a State that is seeking
to register a Canadian pesticide in the State information that is
necessary for the State to make the determinations required by
paragraph four if the State certifies to the Administrator that the
State can and will maintain the confidentiality of any trade secrets
and commercial or financial information provided by the Adminis-
trator to the State under this subsection.

That is designed to get at this question. If it does not accomplish
it, then we need to address it. There is a good faith desire to do
precisely that.

Are there any other final comments?

Mr. VRooM. Mr. Chairman, one thing I did want to mention ear-
lier, and that is that we worked with all the other organizations
and witnesses here on a range of issues and have enjoyed their
support on things like the Food Quality Protection Act and TMDL,
water quality regulations, tough scientific and emotional issues and
we appreciate the partnerships that we have had, as well as with
the Senate Agriculture Committee’s support on those kinds of
issues. I just want to thank those that have been so supportive of
us. NASDA and Commissioner Johnson have been involved in so
many of those kinds of issues. We want to put this contentious
issue behind us.

The Lieutenant Governor is absolutely correct. He did ask for
that and we have been struggling to try to get our membership to-
gether to address this issue in a consensus way. It has not been
easy. Part of the reason, as I mentioned at our breakfast meeting
this morning with the Commissioner, is that we are constrained by
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antitrust regulations also before us that makes it very difficult for
price-related issues to be discussed in an association context. As we
try to gather our own price information data, it has to all come
through legal counsel and be carefully vetted. It has just been a
very difficult issue, not necessarily any more difficult than any of
the others I just mentioned, but different in nature. I apologize for
appearing to have been dragging our feet, and in fact, we probably
have at times. Some of it has just been the nature of this issue.

I appreciate the chance, again, to be here. We want to be at the
table and we want to be on the train. Thank you.

Senator CONRAD. I appreciate that, and I just will send a very
clear, distinct message here. We are going to move to completion
and we are going to do it quickly, but we are going to do it with
reaching out to everybody. We are going to listen respectfully. We
are going to reach conclusion. We have just got to do that.

I want to again thank all the witnesses for what has been a very
constructive and productive hearing, and I thank you.

With that, the committee will be adjourned.

[Whereupon, at 4:02 p.m., the subcommittee was adjourned.]
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Senator Byron L. Dorgan
Statement Submitted for the Record
Thursday, July 18, 2002

Agriculture Subcommittee on Production and Price Competitiveness
Hearing on S. 532, the Pesticide Harmonization Act

I'would like to thank Chairman Conrad for holding this hearing on S. 532, the Pesticide
Harmonization Act, here in the Agriculture Subcommittee on Production and Price
Competitiveness. This is legislation that Senator Burns and I introduced, and is cosponsored by
Senators Baucus, Cleland, Clinton, Conrad, Crapo, Daschle, Dayton, Johnson and Levin. I
should also note that Congressman Pomeroy has introduced similar legislation in the House of
Representatives.

I find it fitting that this hearing takes place in a subcommittee titled “Production & Price
Competitiveness.” Why? Because, if enacted, S. 532 would eliminate a competitive edge that
Canadian farmers currently enjoy when compared to United States farmers. S. 532 would amend
the Federal Insecticide, Fungicide, and Rodenticide Act to permit a state to register a Canadian
pesticide for distribution and use within that state if the pesticide is substantially similar or
identical to one already registered in the United States.

We drafted S. 532 because United States farmers pay significantly higher prices than
Canadian farmers for essentially the same pesticides, often made by the same company or an
affiliate. The price difference in many cases is more than the farmer will make in a year, and can
often cause a loss to be posted for the year.

With margins this slim, farmers constantly search for ways to cut costs, and Congress
could help them in this if it were to pass S. 532.

I have some examples of these price differences that I want to bring to the attention of the
subcommittee. The first example concerns the pesticide, Liberty, which is a selective use
herbicide used on canola, corn, soybeans and sugar beets. Liberty is sold in boxes such as this
one. A box like this would contain two 2-1/2 gallon jugs of the pesticide.

In the United States, Liberty costs approximately $90 per gallon, or about $450 for the 5
gallons that would come in this box. In Canada, those same 5 gallons cost about $165 US, after
converting liters to gallons and accounting for the currency exchange.

Let me repeat, if a farmer buys this box of Liberty in Canada, he pays $165. But, if he
buys it in the United States, the price jumps to $450. The United States farmer is asked to shell
out an additional $285 just because he is in the United States! To elaborate further on the cost
discrimination our farmers must operate with, the labeled rate of Liberty varies from 20 to 34
ounces per acre, depending on what crop or weed is being sprayed. This translates into a price
difference of $9 to $15 per acre!
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This is simply not acceptable, and is especially repugnant to farmers when they come to
realize the Liberty sold in the United States is the same as that sold in Canada, and made by the
same company.

The second example of price difference deals with Folicur, a fungicide used to treat wheat
and durum for Fusarium Head Blight, more commonly referred to as Scab. For instance, here's a
box that contained two 2-1/2 gallon jugs of Folicur. This particular box was purchased in
Canada during the 2000 crop by a United States farmer, who was able to bring it across because
the pesticide did have a United States label attached to it. However, it should be noted that it
also had a Canadian label.

There is quite an interesting story behind this box of Folicur. Apparently, a shortage of
this fungicide occurred in Canada during the 2000 growing season, prompting the manufacturer,
Bayer, to transfer some of their United States inventory of Folicur up into Canada. Once across
the border, Bayer simply put the Canadian label on the Folicur box, and left the United States
label on the 2-1/2 gallon jugs located inside the box.

You can easily see the Canadian label attached to the box, right here. And as you can see,
here also is the United States label still on the empty jug located inside the box. The reason Iam
pointing out the obvious is this: Besides gaining another label when the box crossed the border
into Canada, this box also had a magical change in value - the price suddenly decreased by over

$500.

So, we have one box of Folicur, two separate labels, along with two very different prices.
Once again, let me emphasize, the Canadian farmers paid $500 Jess than a United States farmer

for literally the very same pesticide that was being sold a few miles south.

Icould go on, but the story is the same for other products with varying degrees of price
differences. The North Dakota Department of Agriculture is submitting documentation today
from a study their pesticide division conducted that estimates the price disparities are costing
North Dakota farmers alone over $24 million this year for the most widely used pesticides.
While this is better than the previous year’s estimate of over $32 million, it is still too much of a
difference. If this cost difference is spread nation-wide, it is easy to see that this is a very serious
handicap for United States producers.

Beyond the price issue, I also want to emphasize that care has been taken not to pose a
safety risk to the environment or the public’s health. We worked closely with the EPA when
drafting this legislation, taking advice from them to make sure the use of the various pesticides
affected by this legislation would continue to take place in a safe manner

EPA testified last year in a hearing I conducted in my Commerce Subcommittee hearing
on S. 532 that the legislation posed no safety risk to the environment or public’s health. Ibelieve
they will testify to this today as well.
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In closing, let me say that family farmers in North Dakota and across the country are
asking Congress to pass this legislation so that they can more readily compete with their
Canadian counterparts. It makes little sense to force United States producers to use more
expensive versions of the very same or substantially similar products, often manufactured by the
very same companies or affiliates.

Chairman Conrad, I want to thank you once again for holding this hearing. Ibelieve this
hearing will be instrumental getting this problem rectified for family farmers across this country.
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WILLIAM HAWKS
UNDER SECRETARY
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U.S. DEPARTMENT OF AGRICULTURE
BEFORE THE
SUBCOMMITTEE ON PRODUCTION AND PRICE COMPETITIVENESS
U.S. SENATE AGRICULTURE, NUTRITION AND FORESTRY COMMITTEE
JULY 18, 2002

Good afternoon Mr. Chairman and members of the Subcommittee. Thank you for
the opportunity to appear before you to discuss pesticide harmonization and its potential
impact on American farmers, The United States Department of Agriculture (USDA)
welcomes this opportunity to fulfill its role as the advocate of the American producer

within the Administration.

As you know, although the Environmental Protection Agency (EPA) is the lead
agency for pesticide regulation, USDA has been concerned with the issue of pesticide
harmonization for some time. Although important strides have been made in
harmonization. of registration procedures for new pesticides, harmonization for older
pesticides has not been matched. USDA supports efforts to facilitate harmonized
pesticide registrations so that our farmers will have equitable and economical access to

safe and effective agricultural chemicals.

The Department of Agriculture is very interested in proposals that offer to
improve the competitiveness of American growers in domestic and world markets.
While recognizing there are many factors that can contribute to differential prices
between markets, some of which include marketing strategies, market size and demand,
we are also aware that structural differences in the regulatory and legal systems may have

a real impact on these issues.
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Before serving in my current position as Under Secretary of Marketing and
Regulatory Programs, I grew corn and soybeans in Northern Mississippi. As a farmer, I
often times commented that I could compete with any farmer in the world, but I couldn’t
compete with foreign governments and regulations. Now, as Under Secretary, I want to
break down barriers to create a level playing field for U.S. producers while continuing to

protect public health and the environment.

USDA supports EPA’s efforts to harmonize pesticide registrations as a means to
promote the economic well being of American farmers. In 1999, USDA commissioned a
study to document pesticide availability and pricing between the U.S. and Canada. This
report showed that prices for some pesticides are lower in North Dakota, while other
pesticides have lower prices in Manitoba. The study also reported that pesticides
accounted for only 10-18% of the overall cost of production for the four other crops
studied on both sides of the U.S./Canada border. The report identified many factors
affecting pricing on either side of the border including: differences in patent protection
length; differences in market size and costs; differences in pesticide demand; and

differences in the number of substitute products available.

The Department has been an active participant in the North American Free Trade
Agreement (NAFTA) Technical Working Group on Pesticides, and we will continue to
work with EPA and the United States Trade Representative (USTR) through the
Consultative Committee on Agriculture to resolve trade issues related to pesticide

harmonization.

Thank you for the opportunity to address this issue on behalf of American
producers. We look forward to working with Congress and stakeholders to achieve
pesticide harmonization with Canada, and to eliminate arbitrary differences that impact

pricing and availability.
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Statement of Congressman Earl Pomeroy
Subcommittee on Production and Price Competitiveness
U.S. Senate Committee on Agriculture, Nutrition, and Forestry
July 18, 2002
First, I would like to thank Chairman Conrad for the opportunity to testify. He has been

an outspoken supporter for North Dakota’s farmers in his role on the conference committee to the

Farm Bill and continues to do his part to represent their interests by holding this hearing.

Senator Dorgan and 1 have worked together -- in concert with officials from the
Environmental Protection Agency and the North Dakota Department of Agriculture -- for several
years on the topic of pesticide harmonization, an area of special concern for North Dakota
farmers. I appreciate and share his dedication to having this issue resolved for the benefit of

North Dakota farmers and farmers across the nation.

Tam sure later witnesses will add new value to the understanding of the details of the
issue at hand. Ijust want to spend a couple of moments summarizing what I see as the core
issues for this hearing, concentrating on why we are in this current situation, and how this bill

will help to solve the problem.

THE PROBLEM

The issue of pesticide harmonization unfortunately does not stn'kg many Members of
Congress as meriting the attention that it very much deserves. One of the simplest ways to
explain the problem is to cast it in the light of another pricing disparity issue that we are currently
wrestling with in this Congress -- prescription drugs. American citizens go into Canada, receive

Canadian prescriptions from Canadian doctors, and travel back to the United States to take those
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prescription medicines -- all because that the price of the medicine they need is so dramatically

lower than it is in the United States. The medicines are the same. Their prices are not.

Pesticide pricing is similar. The Canadian pesticides that we are discussing in the context
of harmonization legislation are the same as the American pesticides our farmers are able to
purchase from American farm stores and apply on American land. The chemicals are the same.

The prices are not.

However, the pesticide pricing cross-border difference may be even easier to explain than
that for prescription drugs, an often subsidized product with legislated low prices in other
countries. When people first become aware of the problem of pesticide pricing disparities
between the United States and Canada, the first inclination is to blame it on the differing
regulatory schemes in the two countries. However, these regulatory differences have been
explored, the EPA and its Canadian counterpart have compared regulatory demands, and the
conclusion is that the agencies’ requirements for pesticide registration are very similar. No
excuse remains for the price disparity other than a border that allows for market segmentation by

the chemical companies.

The current disparate pricing system is based on the ability of agricultural chemical
companies to tightly control the distribution of their products and to segment the US/Canadian
markets. The Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA) guarantees that the

government retains control over the production and distribution of potentially harmful chemicals.
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However, FIFRA also sets up a barrier to cross-border trading of agricultural chemicals,
allowing chemical companies to sell the same chemicals in the United States and Canada at
different prices. Although a Canadian chemical may be identical in substance and use to the
American chemical, it cannot be imported because of strict labeling and production requirements
stipulated under FIFRA. Without free trading in these chemicals, there is no possibility of the

natural economic arbitration of those prices.

According to a 1998 survey conducted by the North Dakota Agricultural Statistics
Service, farmers in North Dakota were paying between 117 percent and 193 percent higher prices
for pesticides than Canadian farmers. A 2001 study by researchers at the North Dakota State
University showed a 3 to 5 percent average increase in net farm income if Canadian priced
chemicals could be used in the United States. Through these studies, we are beginning to

understand the impact of having a two-tiered pesticide pricing structure.

NORTH DAKOTA ON THE FRONTLINE

The issue of pesticide pricing parity comes home on a regular basis for those of us on the
Northern border. Recently, a group of North Dakota farmers were caught on the border bringing
in the Canadian chemical product Liberty. The United States also has a Liberty product
available. The two Liberty chemicals are made by the same manufacturer, Bayer Crop Science.
n fact, we believe the only difference between the products is $9 more per acre for the United

States Liberty product.

The United States government is forcing farmers to violate the law in order to purchase a

product, that were it to have the same label as the product on this side of the border, it would be
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identical to what the farmer finds in his local farm store. It is an identical product sold at a much

higher price in the United States.

THE PESTICIDE HARMONIZATION ACT A OLUTION

Almost one year ago today, we were talking about the issue of pesticide harmonization at
a hearing in the Senate. At the same time, the House was beginning to write a farm bill. The
Farm Bill justifiably became the dominant agricultural legislation considered by the Committees
and Congress last year. However, our work for agriculture is not done. Congress must turn its
attention to the problem of input prices and solve this problem once and for all. We helped to
address low market prices through the Farm Bill, and I think we can address high input costs

through the hearing today and subsequent legislation.

‘We have long discussed the problem and the need to solve that problem. We have the
solution in this legislation. If enacted, the Pesticide Harmonization Act would eliminate the
current barriers that prevent U.S. farmers, dealers, and distributors from accessing pesticides
from Canadian sources. The Act would amend FIFRA to grant states the authority to issue state
registrations to parties who wish to import Canadian pesticides that are identical or substantiaily
similar to products registered with EPA for use in the United States. By eliminating access
barriers, the Pesticide Harmonization Act would essentially create a free market for pesticides,
and allow U.S. and Canadian farmers to compete on 2 more level playing field. Ibelieve the
legislation is reasonable and holds the potential to make a substantial im]gyact on the ongoing

harmonization issues between the United States and Canada.
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As important as what the bill would do is what the bill would not do. This bill will not
endanger human or environmental health. It will not allow dangerous, unapproved chemicals to
enter U.S. borders and be applied on U.S. cropland. In order to register a Canadian pesticide in
the United States, the state will have to certify that pesticide as being identical to the domestic
pesticide already registered for use in the United States and that the pesticide meets the strict

standards set by the EPA under FIFRA.

A LARGE ONIZAT EFFORT NEEDED

I strongly believe that if we are going to create a free AND fair trade regime then we must
address this inequitable situation. The Canada - US Trade Agreement (CUSTA) came into effect
more than ten years ago to foster free trade between the two countries. Part of the understanding
for that agreement was that our two nations were going to move rapidly toward the
harmonization of pesticide regulation. Now, ten years later, we are still working toward
meaningful harmonization. As I understand it, the EPA is working with PMRA on this issue and
I am hopeful they will be able to arrive at an agreement. Until that point, however, solving this

narrower issue would help alleviate some of the financial strain caused by high input costs.

Registrants simply are able to sell pesticides at higher prices in the United States than in
Canada because of the differing regulatory schemes. This runs contrary to the intent of free trade
between the two nations and results in a situation where our producers compete with Canadian
producers on the output side, but not the input side. I am encouraged by the Senate’s willingness

to hold hearings on this topic, and I hope this will lead to action on this legislation.
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Introduction

Good afternoon Mr. Chairman and members of the Subcommittee. Thank you for the
opportunity to appear before this Subcommittee to discuss the concerns of American farmers
with regard to pesticide pricing between the U.S. and Canada. The U.S. Environmental
Protection Agency (EPA) remains committed to working with Congress, the states, farmers,

other Federal Agencies, and industry to address this ongoing concern.

Today, I will provide you with information on the long-term approach EPA is taking to
address this issue, as well as discuss the current legislation which attempts to remedy these
pricing discrepancies in the near-term. I will also touch on some of the harmonization activities
that my program has been involved in since I testified on this important matter last summer. As
you likely know, EPA’s legal authority over pesticides is to ensure the protection of public health
and the environment; our authority does not extend to pricing. Current U.S. pesticide laws
require an extensive scientific evaluation and a pesticide registration before it can be sold and
distributed in the U.S. Further, EPA is unaware of any evidence that indicates national pesticide
regulatory requirements contribute significantly to existing price differences. Many factors
contribute to pricing, such as marketing, availability, and demand. As all parties have

acknowledged, this is a highly complex issue.
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That said, I know EPA has worked very closely with congressional staff, state officials,
and pesticide companies over the last few years, to explore remedies that would help address
prices differences that U.S. farmers may be experiencing. EPA continues to make progress on a
variety of administrative and regulatory approaches that help facilitate equal access and

harmonization.

A Long-Term Solution: Harmonization

First, let me describe some of the longer-term, more strategic actions that EPA is taking,
and partnerships that EPA has established, to address this important issue. EPA continues to
work closely with Canada and other trading partners to break down barriers and facilitate trade
and competitiveness. Together, we are developing more consistent regulatory and scientific
requirements, registering needed products, and supporting the principles of sustainable pest
management. EPA’s work on pesticide harmonization with Canada, which began in earnest in
1993, is increasingly providing benefits directly to the American farmer. In the long term, the
creation and ongoing support of a North American harmonized market for pesticides will ensure
a level playing field across borders while maintaining our high standards of protection for human

health and the environment.

EPA has also had continued success in facilitating free trade with Canada. In December
of 1998, the U.S. and Canada signed a formal agricultural trade “Record of Understanding.”
This agreement includes provisions specific to pesticide harmonization by encouraging greater
cooperation among government regulators, growers, and the pesticide industry. This Agreement,
and the subsequent discussions it has inspirited, have resulted in significant improvements in the
approach EPA and the Canadian Pest Management Regulatory Agency (PMRA) are taking
toward international harmonization. The Record of Understanding has led to more frequent and
open dialogue among EPA, grower groups, and industry, which in turn, has begun to accelerate
regulatory harmonization. We have learned through this process that harmonization depends on
a partnership with our key public stakeholders, growers, and industry, so that strategic planning

and priority setting across borders can occur simultaneously.
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EPA continues to make considerable efforts to receive input on harmonization
approaches with representatives from industry and grower groups. Most recently, in November
2001, all affected parties were invited to participate in the North American Free Trade
Agreement (NAFTA) Technical Working Group on Pesticides annual meeting. EPA strongly
supports these broad-based efforts, which continue to move us closer to a harmonized North
American market for pesticides. In essence, this vision of a North American market, elaborated
by the NAFTA pesticides group, promotes equal access to pesticides by offering incentives, a

harmonized review process, and work sharing across national boundaries.

We have also recently published the NAFTA Technical Working Group on Pesticides’
Milestone Report. This report highlights the numerous accomplishments of the NAFTA
pesticides group over the last several years, and it provides a valuable perspective for setting an

agenda for future harmonization work.

Efforts like these are helping to break down the political and regulatory barriers with
respect to the delivery and use of pest management tools on both sides of the border. An
important piece of this work is the creation of a “NAFTA label,” which will help enable the sale
and distribution of a pesticide across North America, thereby guaranteeing its availability at the
same time in the U.S. and Canada. We continue to make strides in putting this into practice,
building on the existing Joint Registration Review program. The joint review program has
resulted in the registration of twelve new pesticide products in the U.S. and Canada, with eleven
additional products currently under review. The governments continue to share resources and
scientific expertise, or “work sharing,” in reviewing data on several other pesticide products.
One of the products under joint review, which will be for use on northern crops, is currently a
pilot for a NAFTA label. The registration decision on this pesticide and NAFTA labet is
scheduled for Spring of 2003, Itis worth noting that as we work through issues associated with
NAFTA labels, such as specific label language, the uitimate decision to use theses types of
labels lies with the pesticide registrant. We continue to believe expansion of products under

NAFTA labels will help break down potential trade barriers.
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Overall, the NAFTA pesticide group continues to enable EPA and PMRA to work
together on the entire range of pesticide regulatory requirements, review procedures, and
programs. Mexico is our other important partner, and the Mexican pesticide regulatory authority
participates on individual projects as its resources permit. The NAFTA pesticide group has
improved governments’ capacities to address trade irritants by building national scientific and
regulatory capabilities, by sharing the data review burden, and by coordinating scientific and
regulatory decisions. To date, the vast majority of data requirements and test guidelines that
must be adhered to in the registration process have been harmonized, and as a result of work
sharing and joint reviews of recent pesticide registration submissions, the harmonization of risk
assessment procedures is well underway between the U.S. and Canada. These are important
milestones that are establishing the framework for facilitating equal access to pesticides, which
could lead to more uniform pricing across borders. As I have stated previously, you have our
commitment to continue to work within our current authorities as creatively and flexibly as

possible to promote a level playing field for U.S. and Canadian farmers.

A Near-Term Solution

EPA stands ready to continue our work with Congress and others on possible legislative
solutions that effectively address observed differences in pesticide pricing, as long as the
protection of public health and the environment are not compromised. As you know, S. 532
would amend the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA) to permit
Canadian products that are substantially similar to U.S. registered products to be imported and
registered in the U.S. The intent of this legislation is to alleviate as quickly as possible the

inequities U.S. farmers may be experiencing today as a result of pricing differences.

EPA’s understanding is that this legislation, if passed, would authorize a state to register
certain Canadian pesticides, thus allowing such pesticides to be imported into the U.S. for use in

that state. Any person or state may seek registration of a qualified Canadian pesticide. To be
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qualified for registration under this proposed legislation, a Canadian pesticide must be identical
or substantially similar in composition to a U.S. registered pesticide that is not subject to any
enforcement, administrative, or regulatory review, control or action. There must also be a
tolerance, or tolerance exemption for any intended use of the Canadian pesticide. In addition, the
Canadian pesticide must be registered in Canada by the registrant of the comparable domestic
pesticide or an affiliate of that registrant. Once registered, the Canadian pesticide must bear only
the labeling required under this bill, which is essentially the EPA approved labeling for the
comparable domestic pesticide but excludes use directions unrelated to the intended use(s) of the
Canadian pesticide in the U.S. Furthermore, the registrant must affix the labeling required under

this proposal to the Canadian pesticides at an establishment registered with EPA.

The legislation would require that the registrant of the comparable domestic pesticide
provide to a state any information that is necessary for the state to make the determinations
required for registration, providing that state can certify that it can and will maintain
confidentiality of any trade secrets and confidential commercial and financial information
provided by the registrant of the comparable domestic pesticide. As drafted, the registrant of the
Canadian pesticide would not be liable for compensation for data supporting the registration of

such pesticide.

EPA understands that this legislation is intended to create a structure which ensures that
appropriate safeguards remain in place to enable EPA to achieve its primary mission: the

protection of public health and the environment.

However, there remain some broad policy concerns with this legislation that will need to
be fully addressed, and the consequences fully considered. For example, a legislative approach
like this, with a focus on one couniry alone, may have international trade implications. EPA will

continue to work with congressional staff to address these issues as they arise.

Another potential concern is that of implementation. For example, there are important

questions regarding a state’s ability to maintain confidential business information and other trade
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secrets, which in this legislation is a critical step in acquiring a state registration of a Canadian
pesticide. In fact, there are some states that are required by right-to-know and other information
disclosure laws to reveal any information they may hold. Also, the current legislation insulates
state registrants from data compensation, potentially denying manufacturers their rights to be .
compensated for the use of their data to support registration. As a result, pesticide companies
may take legal action to prevent the states from collecting this data, or seek compensation. To
uphold the current incentive program, we must also ensure that intellectual property rights are
protected. Furthermore, any legislation should not place unreasonable resource burdens on our
pesticide registration program, or cause any unintended consequences on other priorities in
regulating pesticides. Again, EPA will continue to work closely with your staff to help address

these types of implementation concerns.
Conclusion

In conclusion, again, I would like to emphasize that EPA has worked very closely with
congressional staff over the last few years, as well as with state officials and others, to explore
remedies that would help alleviate the concerns U.S. farmers have regarding differences in
pesticide pricing. EPA continues to seek and create effective mechanisms that will ensure the

safety of our health and environment, while also ensuring an equal playing field for our farmers.

In the long-term, EPA is working to harmonize the availability of pesticide products
between the U.S. and Canada through the NAFTA pesticide group in cooperation with
stakeholders, including registrants, farmers, and concerned states. International harmonization of
pesticide regulation efforts continues to be a key focus for EPA, and these efforts hold promise to

help alleviate some of the pricing issues that exist today.

In the near-term, with no adequate administrative or regulatory option available to fully
address the potential pricing disparity between the U.S. and Canada, EPA supports seeking an
appropriate legislative solution. However, although the legislation as drafted does not

compromise protection of human health or the environment — EPA’s principal criterion — there
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are some implementation issues and potential international trade concerns that EPA will continue
to address. If these issues are resolved, EPA would be in a position to support this Jegislation.
Again, EPA commits to working with Congress, the states, farmers, other Federal Agencies, and

industry to resolve these concerns.

Thank you for the opportunity to discuss these matters. Ilook forward to working with

you and other members of Congress, and other affected stakeholders on this important issue.
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Chairman Conrad, thank you for the opportunity to provide a statement in support of S. 532, the
Pesticide Harmonization Act.

My name is Jack Dalrymple, I serve as the Lieutenant Governor of the Great State of North
Dakota. I am here today in that capacity, as well as in my role as Chairman of the state’s Crop
Protection Product Harmonization and Registration Board. I also farm near Casselton, North
Dakota, where my family raises wheat, soybeans and barley.

The North Dakota Crop Protection Product Harmonization and Registration Board was created
by the state Legislature specifically to address and resolve pesticide availability and pricing
fairness issues for the state’s farmers. The bi-partisan board consists of elected state officials and
farmers who have a common mission of working with regulators and pesticide manufacturers to
make effective products available at fair prices. It seeks to promote the registration of new, safe
crop protection products for farmers to use on the more than 70 crops that are raised in North
Dakota. The Board is conducting an ongoing survey of farmers and pesticide retailers in an effort
to establish possible additional applications for the products that are already available.

Primarily, the board is focused on efforts to harmonize the availability and pricing of
herbicides, fungicides and insecticides to match those of our world competitors,
most notably in Canada, our immediate neighbor to the north. -

600 E. Boulevard Ave.
Bismarck, ND 58505-0001
Phone: 701.328.2200
Fax: 701.328.2205
www.discovernd.com
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The facts of North Dakota’s agricultural economy and the variety of crops produced in the state
will be well established by others testifying here today. Other witnesses have emphasized that
North Dakota farmers grow many of the same crops as producers directly across the border in
Canada, thereby putting them in direct competition with their Canadian counterparts. I concur
with this fact and urge adoption of this bill to begin to alleviate that discrepancy that exists in the
relative productions costs.

Low-priced commodities, higher input costs, and adverse long-term weather conditions leading
to increased disease, weed, and insect pressure have challenged North Dakota farmers. These
factors contribute to a poor profit outlook for producers. Costs are at a level where farmers
simply cannot make a profit.

Because of increased pest problems, coupled with high pesticide costs, the North Dakota Crop
Protection Product Harmonization and Registration Board supports this and other legislation that
can help make more crop protection products available to farmers at costs that are comparable to
those paid by their world competitors.

1t is simply unfair that farmers, especially in a border state like North Dakota, are placed at a
competitive disadvantage to other countries’ farmers, both in terms of availability and price of
pesticide products. Pesticide companies are able to charge higher prices in the United States
because farmers are prohibited from purchasing similar products in Canada and importing those
products to the United States. This bill seeks to provide for joint labeling to effectively
accomplish harmonization of pesticide products and their prices.

The Environmental Protection Agency (EPA) here in the United States and its counterpart in
Canada, the Pesticide Management Regulatory Agency (PMRA), have tried to address the issue
of product availability in their respective countries. While the EPA and PMRA’s progress
regarding harmonization of new product registrations encourage us, the heart of the issue lies
with existing product availability and pricing.

While the pesticide companies often blame the regulatory agencies, it is often the
manufacturers themselves who make registration-timing decisions. The decision is
impacted by expected return on investment and anticipated competition. This bill
will effectively give the states the ability to register those products for the company,
thereby bringing those products to market more quickly, to the benefit of the farmers
and the companies.

North Dakota’s legislature has worked to expedite the chemical harmonization process, including
providing the agriculture commissioner with the authority to seek special emergency exemptions
on products registered in both countries.

American and Canadian growers produce virtually identical crops and are forced to compete
with one another in the global market. Therefore, it is imperative that product availability and
price stand on equal footing across borders. S. 532 will be an important step in amending the
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crop protection trade disparities between our two countries. Free trade policies must be applied
consistently. The legislation may prove to be a tremendous asset in the effort to standardize the
prices paid for substantially equal pesticides on either side of our shared border.

On behalf of the State of North Dakota and its Crop Protection Product Harmonization and
Registration Board, I respectfully request your positive consideration of S. 532. It will provide
the mechanism to level a competitive cost disadvantage facing American farmers.

Thank you for your attention.
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Good mormning. Chairman Conrad and members of the subcommittee, T am North Dekota
Agriculture Commissioner Roger Johuson. I appreciate both the opportunity to offer testimony
before you today and your willingness to hold this hearing to discuss pesticide price
harmonization. I am here to testify in support of Senate Bill 532, which deals with pesticide
price harmonization, a pressing issue in northern border states with nationwide impact.

Pesticide harmonization deals with two issues: produet access and pricing. Senate Bill 532
addresses the pricing issue, which results when the same or similar pesticide is registered in both
Canada and the United States but has been priced differently. The access issue is categorized
into two different areas. The first is when there is a product available in one country but not in
the other for the same use and the second area is making new chemistries available in both
countries at the same time.

Disparate chemical pricing harms U.S. farmers

Bvery day, Canadian grain moves freely south across the U.S./Canada border to compete with
domestic grain on the open market. Much of that Canadian grain has been produced using
pesticides that are identical or substantially similar in chenical composition to pesticides
registered for use in the U.S. but offered at a price substantially lower in Canada. However,
barriers currently exist in federal statutes that prevent American growers or pesticide dealers
from legally importing Canadian pesticides without the consent of the product registrant, even if
the products are identical in composition to pesticides registered with EPA for the desired use.
As a result, product registrants have been able fo use the U.S/Canada border to create two
separate pesticide markets.

.S, farmeys pav more for farm chemicals

This system of segmented pesticide markets has resulted in significant economic impacts to
American farmers. Pesticide pricing studies have ropeatedly shown that American producers pay
significantly higher pesticide prices than do Canadian producers. For reference, 1 have included
a copy of a May 2001 Northern Plains Trade Research Center report by Richard Taylor and Won
Koo that determined North Dakota farmers would save approximately $24 million if they could
purchase pesticides at Canadian prices (Attachment 1, page 8, table 6).
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Internal estimates at the North Dakota Department of Agriculture this year (Table 1) show this
cost disparity is similar to the results of the Taylor/Koo study. Conservative estimates, using
only fifteen common herbicides, indicate that North Dakota farmers would save approximately
$24 million per year if they could pay Canadian prices. Last year estimates by my department
indicated a $33 million disparity (Table 2) in favor of Canadian farmers.

Table 1. Examples of pesticides that are substantially more
expensive in North Dakota than in Canada based on 2001

retail prices.
Price ND Increased
Active Ingredient Difference  Acres  Costto ND

Product per Acre (8)°  (000)"  Producers (5)
Achieve  tralkoxydim 4.02 280.4 1,127,529
Assert imamethabenz 3.74 323.8 1,212,609
Avenge difenzoquat 1.75 30.6 53,688
Basagran bentazon 2.03 403.2 817,493
Bromac  bromoxynil + MCPA 1.34 1757.6 2,261,737
Buctril bromoxynil 1.90 139.2 264,696
Curtail M clopyralid + MCPA 1.68 70.8 119,098
Discover  clodinafop 4.68 72.3 338,503
Duat metolachior 2.74 14.5 39,699
Eptam EPTC 1.68 16.5 27,638
Far-Go triallate 4.05 2812 482,760
Liberty glufosinate 9.15 111.6 1,021,140
Puma fenoxaprop-p-ethyl 4.06 3641.6 11,376,416
Stinger clopyralid 9.69 63.2 612,408
several glyphosate 1.76 22553 3,963,650

Total 23,719,104

*Reflects the increased cost per acre in U.S. dollars in North Dakota
vs Canada. These figures are based on 2001 retail prices. North
Dakota retail prices were derived from the publication “2002 North
Dakota Weed Control Guide” prepared by NDSU Extension Service.
Canadian prices were derived from the publication “Guide to Crop
Protection 2002” prepared by Saskatchewan Agriculture and Food.
Price differences are based on the same rate of active ingredient

per acre after converting all prices to U.S. dollars.

*Product use numibers were obtained from a year 2000 pesticide use
survey conducted by the North Dakota State University Extension
Service.
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Table 2. Cost summary of pesticides that are substantially more
expensive in North Dakota than in Canada based on 2000
retail prices.

Price ND Increased
Difference  Acres Cost to ND
Product Active Ingredient  per Acre (8)° (000)"  Producers ($)
Achieve tralkoxydim 6.34 280.4 1,776,334
Assert imamethabenz 6.19 323.8 2,003,027
Avenge difenzoquat 1.50 30.6 45,790
Bromac bromoxynil + MCPA 1.54 1757.6 2,714,437
Curtail M clopyralid + MCPA 1.87 70.8 132,296
Discover clodinafop 2.70 72.3 195,196
Fargo triallate 4.17 281.2 1,172,182
Liberty glufosinate 11.46 111.6 1,278,802
Stinger clopyralid 9.74 378.1 3,681,787
Puma fenoxaprop 5.39 3641.6 19,628,224
Total 32,628,174

"Reflects the increased cost per acre in U.S. dollars in North Dakota
vs Canada. These figures are based on 2000 retail prices. North
Dakota retail prices were derived from the publication “2001North’
Dakota Weed Control Guide” prepared by NDSU Extension Service.
Canadian prices were derived from the publication “Guide to Crop
Protection 2001” prepared by Saskatchewan Agriculture and Food.
Price differences are based on the same rate of active ingredient

per acre.

®Product use numbers were obtained from the 2000 pesticide use
survey conducted by the North Dakota State University Extension
Service.

These studies also indicated that there were products less expensive in the U.S. than in Canada.
The price differences for these products were generally much smaller. However, a legal
mechanism exists in Canada whereby Canadian farmers can gain access to the lower priced U.S.
pesticides. This mechanism is called the “Own Use Import” permit.

Segmented markets and disparate pesticide prices have a direct effect on the economic viability
of American farming operations. Pesticide costs are a major cash expense for producers and
dramatically impact farm profitability.

For example, 452 non-Red River Valley farms from North Dakota enrolled in the year 2001 in
the Farm Business Management Program sponsored by the North Dakota State Board for
Vocational and Technical Education. These farms reported an average crop chemical expense of
$18,772 in the year 2001. This figure represents 9.5 percent of a farm’s average total reported
cash expense. For these representative farms, a 10 percent decrease in chemical prices would
have meant an increase of $1,877 or 3.6 percent in net farm income.

Comparatively, 475 non-Red River Valley farms from North Dakota enrolled in the year 2000 in
the Farm Business Management Program sponsored by the North Dakota State Board for
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Vocational and Technical Education. These farms reported an average crop chemical expense of
$17,480 in the year 2000. This {igure represents 9.4 percent of a farm’s average total reported
cash expense. For these representative farms, a 10 percent decrease in chemical prices would
have meant an increase of $1,748 or 3.2 percent in net farm income.

This direct link between pesticide prices and net farm income was further supported by the
Taylor-Koo report mentioned previously. Taylor and Koo determined that net farm income for
small size representative farms would increase 5.2 percent if American farmers could pay the
samne pesticide prices as their Canadian counterparts (Attachment 1- page 10). This puts
American producers at an immediate competitive disadvantage, especially in the current
agricultural economy. The report also concludes that the negative economic impact for Nerth
Dakota hard red spring wheat producers alone is $11.6 million (Attachment 1 —page 7).

Recent events in North Dakota illustrate the temptation these price differentials create for U.S.
farmers struggling to remain economically viable. On June 15, 2002, NDDA was notified by
representatives from Bayer Cropsciences that several North Dakota farmers were attempting to
import and use Canadian Liberty®, a broad-spectrum herbicide. Six farmers were erroneously
allowed to import the product by EPA Region 8 and U.S. Custorns. NDDA staff stopped the
importation because the information on the approved “Notice of Arrival” form 3540-1 was
incorrect and the product did not have an approved U.S. EPA label on the container. NDDA
investigations determined that nine farmers attemipted or succesded to import approximately
8,000 galions of Canadian Liberty®. The price difference between the two produsts is $9.55/acre
in Canada (U.S. dollars) versus $18.70/acre in the U.S. NDDA and EPA were forced to enforce
the current law even though the Canadian version of Liberty is substantially similar to the U.S.
version and the canola that it is applied to is allowed to come across the border to compete
against canola raised in the U.S. (Table 1) using the higher priced version. The farmers involved
in this incident told us they figured they would save approximately $9/acre using the Canadian
version of Liberty®.

Public concern

Pesticide harmonization is a pressing issue in North Dakota. In the 57" North Dakota
Legislative Assembly held in 2001, several bills and resolutions dealt directly with the issue of
pesticide harmonization. An outcome of the session was the passage of North Dakota House Bill
1328, which created the Crop Protection Product Harmonization and Registration Board. This
Board, chaired by the governor’s office and including legislators, industry representatives,
farmers, and myself, was formed to address and resolve pesticide harmonization issues. The 57%
Legislative Assembly also passed a resolution (Attachment 2) urging the U.S. Congress to adopt

- legislation granting states the authority to issue state registrations to pariies who wish te import
Canadian pesticides that are identical or substantiaily similar to pesticides registered for use in
the United States. I have included a copy of this resolution with my written testimony.

This is a national problem

Tt should be noted that pesticide price harmonization is ot solely a North Dakota issue. 1have
included a copy of a letter sent to the Environmental Protection Agency (EPA) and signed by
agriculture commissioners and directors from 12 northern border states expressing the need to
eliminate barriers that segment Canadian and American pesticide markets (Attachment 3). I
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have also included a copy of a letter sent by the National Association of State Departments of
Agriculture to members of the U.S. Congress fully supporting this bill (Attachment 4). In
addition, I have included copies of “Joint Comniuniqué(s)” from the Tenth, Eleventh and
Twelfth Meetings of the States/Provinces Agricultural Accord (Attachment 5, 6, and 7). In the
communiqué(s), senior agricultural officials from Canada and the United States agreed on the
importance of allowing farmers to purchase pesticides from neighboring countries.

The “Pesticide Harmonization Act” would solve the problem

My staff and I have worked extensively with EPA to identify legal barriers that prevent parties
from importing Canadian products for use in the United States without the consent of the product
registrant. At the conclusion of that exercise, we worked collaboratively with North Dakota’s
congressional delegation, the North Dakota Office of the Attorney General, and EPA to draft this
bill. If enacted, Senate Bill 532 would amend the Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA) to grant states the authority to issue state registrations to parties who
wish to import Canadian pesticides that are identical or substantially similar to products
registered with EPA for use in the United States. (Attachment 6 provides a section-by-section
analysis of the bill).

This bill creates a system in which a party can serve as a state registrant for certain Canadian
pesticides without the consent of the primary registrant. A state registrant for the Canadian
product is necessary since it ensures that some party will assume responsibility for distributing
and re-labeling the product to meet EPA requirements. To protect state registrants under this
legislation, data compensation requirements are waived. The costs associated with data
development would be waived because those costs should be inciuded in the market pricing
strategy used by the companies in a joint U.S./Canada market. In addition, the bill clearly states
that state registrants would assume Hability only for those parts of the product “production” (re-
labeling and distribution) for which they had control and/or knowledge.

The ability to issue state registrations without the consent of primary registrants is a critical
component of this bill. My staff and I have attempted repeatedly to work with product
registrants to import Canadian pesticides for use in the U.S. For example, we sent letters to at
least five different agricultural chemical companies in the fall of 1999 requesting their support to
issue Section 24(c) Special Local Needs registrations for certain Canadian pesticides that were
allegedly identical to more expensive products registered for use in the U.S. Not one of those
companies granted their consent to allow access to their products at Canadian prices. Therefore,
it is essential that a mechanism be created in which access to Canadian pesticides is not
contingent upon primary registrant consent. This bill provides that mechanism.

Sustains high environmental standards

A second major issue addressed in this bill is access to proprietary chemical composition data.
To prevent unreasonable adverse effects to man or the environment and to ensure a safe and
high-quality food supply, state registrations under this bill are limited to Canadian products that
are identical or substantially similar to products currently registered with EPA for the desired
use. The bill creates a mechanism that allows state regulatory agencies to access the
Confidentizl Statement of Formula (CSF) for both the Canadian and comparable domestic
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pesticide products. This access to proprietary chemical composition data is critical to ensure that
the Canadian and 1J.S. products are identical or substantially similar, and that the Canadian
products do not contain unregistered active or inert ingredients.

Chemical distrifyntion svstem wyuld be maintained

In many rural communities, the agricultural chemical dealer is a2 major part of the local economy.
Therefore, we must ensure the economic viability of pesticide retailers and the contributions that
they make to small towns across America. If this bill is enacted, I believe that the majority of
registrants will be chemical distributors who will use the authority in the legislation to access
Canadian pesticides from Canadian wholesale markets. Re-labeling for purposes of the bill will
still be considered pesticide production, and it must be conducted at registered EPA
establishments. Unlike farmers or commodity groups, distributors already have networks to
accommodate product movement and registered establishments where re-labeling can occur.
Therefore, the majority of Canadian pesticides imported under this biil will most likely move
through the existing pesticide distributor/retail networks. The net effect will be a new,
competitive matket for these products, and mamufacturers will be forced to discontinue
segmenting U.S. and Canadian pesticide markets.

Recommendations for minor changes in bill dyraft

I would also like to suggest some minor changes to improve the bill. First, Sections 3(B)(i),
4(D), end 6(D) of the bill all discuss labels “approved by the Administrator”. However, the label
referenced in Section 3(B)(ii) is the Section 3 label of the comparable domestic pesticide, while
the label referenced in Sections 4(D) and 6(D) is an approved state-specific label for a
registration granted under this bill. References to a “label” throughout the bill should clearly
make this distinction.

Second, T recommend adding definitions or changing the language throughout the bill to
differentiate more clearly primary registrants (holders of the Section 3 registration of the
comparable domestic pesticide) from state registrants of a Canadian product for purposes of this
bill.

American farmers have proven repeatedly that they can produce the safest, highest quality food
in the world. However, in order to survive economically and compete in today’s markets, they
need to be able to operate on a level playing field with their competitors. Unfortunatety,
American farmers are not competing on a level playing field for pesticides. Instead, they
compete in a free market with their outputs, while being forced to purchase pesticide inputs in a
segmented, unfair and often higher-priced market. This bill provides an avenue for American
farmers to purchase pesticides at prices now only available to their Canadian counterparts.
Therefore, I would urge you to pass Senate Bill 332,
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Abstract

Pesticides have become a major farm production cost over the past 25 years. There are price
and label differences for agricultural herbicides between the United States and Canada. Trade names
are different in some cases, label restrictions vary, and weights and measures are different. The reasons
for the price differences are unclear. Whether they are due to increased costs in labeling requirements,
different levels of competition and use, or market segmentation is not determined. The largest total
impact of using lower priced Canadian herbicide is on HRSW, followed by durum and corn. The
largest per acre impact is for canola, com, and HRSW. Herbicides with the largest total impact are
Purmna, followed by Roundup and Fargo. Net farm income for large, medium, and small size
representative farms would increase 3.8%, 4.6%, and 5.2%, respectively, if Canadian priced
herbicides could be used in the United States. The statewide impact is $1.46 per acre, but regional or
individual impacts could be much greater depending on crops grown or the specific weed problem
faced by the individual producer.

Key Words: Agricultural Herbicide Costs, Trade Harmonization, North Dakota Representative Farm,
Land Value, Pesticides
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Highlights

Pesticide expenses in the United States increased from 1.2% of total production expenses in
1965 to 5.1% in 1999. Pesticide expenses in North Dakota increased 1.7% of total production
expenses to 8.1% over the same time period.

A controversy between the United States and Canada began in late 1997 when it became
apparent that some pesticides were substantially lower priced i Canada than in the United States, and
many pesticides that were labeled in Canada were unavailable in the United States.

Many herbicides carry different trade names in Canada than they do in the United States. For
example, Basis in the United States is Prism in Canada, Fargo in the United States is named Avadex
BW in Canada, and Harmony in the United States is Refine Extra in Canada.

There is a wide range of cost differences between the two countries. Cost per acre for Liberty
in the United States is $9.64 higher than in Canada, while that for Pursuit in Canada is $3.63 higher
than in the United States. Stinger, Dual, Fargo, and Assert are also higher priced in the United States.
Treflan is lower priced in the United States than in Canada, along with Harmony, 2,4-D, and MCPA.

The largest impact of higher herbicide prices in the United States is on hard red spring wheat,
$11.6 million, followed by durum, $4.6 million. The impact on com and canola is $2.9 million and $2.8
million, respectively. The total impact is $23.9 million, or $1.46 per acre.

Puma would have an $11.4 million impact if the price in the United States were lowered to
match the Canadian price. Roundup would have almost a $6 million impact. Fargo and Stinger would
each have a $4.1 million impact.

The North Dakota Representative Farm Model was used to estimate the impact of different
herbicide prices. The savings in herbicide costs are $4,635 for the large size farm, $2,458 for the
medium size farm, and $1,341 for the small size farm. As the savings were capitalized into land values,
increases in net farm income fell throughout the time period estimated.

Land values were the same until 2001 when the land value under the Canadian herbicide price
scenario began 1o increase. The land value under the Canadian herbicide price scenario increased to
$510 per acre in 2009 compared to $488 under the U.S. herbicide price scenario. Cash rents also
increased. The average cash rents in North Dakota increased by $2 per acre from 2004 through 2009.
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United States and Canadian Agricultural
Herbicide Costs: Impacts on
North Dakota Farmers

Richard D. Taylor and Won W. Koo'

Introduction

Pesticide use became important for U.S. agriculture in the late1960s. In 1965 pesticide use was
$5.2 million for North Dakota and $474.1 million for the United States. By 1970 the use of pesticides
doubled to $11.2 million for North Dakota and $960 million for the United States and between 1975
and 1999 pesticide use grew 383% for the United States and 588% for North Dakota (Table 1).
Pesticide use in North Dakota has followed the same trend as the rest of the United States (Figure 1).
In 1965 pesticide expenses were 1.2% of total production expenses in the United States and 1.7% in
North Dakota. By 1999, pesticide expenses had increased to 5.1% of the total production expenses in
the United States and 8.1% in North Dakota.
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Figure 1. United States and North Dakota Agricultural Pesticide Expense
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"The authors are research associate and professor, respectively, in the Department of Agribusiness and
Applied Economics, North Dakota State University, Fargo. Koo is also Director of the Northern Plains Trade

Research Center.
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Table 1. Total Pesticide Cost in the United

States and North Dakota
Year United States _ North Dakota
--------- Million $---------

1975 1,782.5 34.9
1976 2,107.8 44.6
1977 1,938.0 44.0
1978 2,656.3 64.5

1979 3,436.0 86.1

1980 3,538.6 91.3

1981 4,200.8 1115
1982 42822 116.9
1983 3,870.1 108.0
1984 4,687.8 133.

1985 4,333.7 126.3
1986 4323.7 128.7
1987 4,512.2 137.1
1988 4,147.7 120.7
1989 5,011.5 139.6
1990 5,363.2 142.8
1991 6,320.5 160.8
1992 6,470.6 171.6
1993 6,719.7 170.2
1994 7,219.6 185.8
1995 7,718.7 203.7
1996 8,518.4 223.9
1997 9,017.5 239.2
1998 9,017.8 247.2
1999 8,618.2 240.3

Source: USDA, ERS.

A controversy between the United States and Canada began in late 1997 when it became
apparent that some pesticides were substantiaily lower priced in Canada than in the United States.
Also, pesticides that were labeled in Canada were unavailable in the United States. There are many
possible explanations for the differences. The explanations differ depending whether you are hearing
from the chermical industry, statc government, political leaders, or farm organizations.

The chemical industry maintains that each country has separate labeling procedures and
requirements. The registration process is about twice as expensive in the United States and requires
about one more year than in Canada; therefore, the increased fixed cost of labeling plus the one lost
year of potential sales must be added to the cost of the herbicide. Another rationale for higher prices
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relative to fixed costs in the U.S. market is that the Canadian market for spring grown cereal grains is
about twice as large as in the upper Midwest and about seven times larger for canola. Canadian
producers also have a larger selection of herbicides than do the U.S. producers, which increases
competition in Canada. Therefore, the chermical industry argues that the higher fixed cost of labeling and
smaller market for certain crops in the United States and greater competition in Canada, justifies the
price differences. Agricultural organizations and political leaders maintain that the chemical companies
are using the Canadian border to segment the United States and Canada into two separate markets,
allowing them to charge higher prices in the United States.

Another potential problem is that each country uses a different weights and measure system.
Canada is on the metric system (liters and grams) while the United States maintains the English system
(pints, gallons, and pounds). Application rates and label requirements are different between the two
countries and would have to be converted before application.

Pesticides can be divided into three groups based on the target host. Herbicides are directed
towards plants. Insecticides are used for insect contral, and fungicides are used to control disease on
leaves, seed, or final production. This study will examine herbicide costs in North Dakota.

The objective of the study was to estimate the total additional cost paid by North Dakota
producers for agricultural herbicides for hard red spring wheat, durum wheat, barley, corn, soybeans,
sunflowers, and canola compared to the cost of herbicides in Canada. In addition, the impact of each
herbicide was estimated to determine which herbicides had the largest impact on North Dakota
producers. The estimated cost saving for a North Dakota producer, if they could use Canadian
herbicides, was estimated using the North Dakota Representative Farm Model which is operational at
the Northern Plains Trade Research Center at North Dakota State University.

Several internal studies have been conducted by North Dakota farm organizations. The studies
estimated the impact of higher herbicide prices on North Dakota producers, but they did not identify
the impact on individual crops grown in North Dakota. Data were used from the 998 Agricultural
Chemical Use Estimates for Field Crops and the Agricultural Chemical Usage. 1999 Field Crops
Summary (USDA, NASS) along with the NDSU Extension Service publication Pesticide Use and
Pest Management Practices for Major Crops in North Dakota, 1996 to estimate herbicide usage in
North Dakota. North Dakota prices were obtained from the NDSU Extension Service Publication
2001 North Dakota Weed Control Guide, and Canadian prices were obtained fom a herbicide cost
calculator at the Alberta Agriculture, Food, and Rural Development website.

Method

A spreadsheet was developed to calculate herbicide costs for each county in the state, each
crop in the study, and each herbicide with substantial use within the state. North Dakota and Canadian
prices were used to estimate differences in herbicide costs. Application rates for Canadian herbicides
were adjusted to equal U.S. application rates, i.¢., pints per acre, pounds per acre. Canadian prices in
Canadian dollars were converted into U.S. dollars using the exchange rate on March 26, 2001, and
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Canadian measures were converted into U.S. weights and measures, liters were converted imto U.S.
gallons.

Herbicides which were not labeled in North Dakota were not part of the study. Also, several
herbicides labeled for com and soybeans were not labeled in Canada. In the second part of the stdy,
the Canadian price of each herbicide was used to estimate the impact of that price on North Dakota
herbicide costs.

It was assumed that the usage of agricultural herbicides did not change when the Canadian
prices were incorporated into the model. Data that would indicate substitution rates between competing
herbicides were not available. The substitution would increase the cost savings under the Canadian
scenario because farmers would shift usage towards lower priced herbicides and away from the higher
priced herbicides, Also, different herbicides provide different effectiveness for weed control which
would change yield potential. It was further assumed that herbicide use was constant throughout the
state and between the large, medinm, and small size representative farms.

Empirical Results
Analysis of Herbicide Prices
Table 2 shows the herbicide usage in North Dakota for small grains. The 2,4-D herbicide was

used on 57% of HRSW acres, 62% of durum, and 45% of barley. MCPA was used on 63% of
HRSW acres, 29% of durum, and 47% of barley. These older phenoxy herbicides are still the most
widely used post-emergent broad leaf herbicide followed by Express, which was used on 25% of the
acres of HRSW, 48% of durum, and 9% of barley. Banvel and bromoxynil were used as tank mixes
with other herbicides except in durum. Puma had the largest use of any grass herbicide, 39% of
HRSW, 34% of durumn, and 18% of barley. Roundup use was minor except for duram (21%).

Table 2. Herbicide Usage in North Dakota for HRSW,

Durum Wheat, and Barley

Trade Active
Name Ingredient HRSW Durum _ Barev |
------- % of acres----—-——

2,4-D 2,4-D 0.57 0.62 045
MCPA MCPA 0.63 0.29 0.47
Bromoxynil Bromoxyni 0.07 0.21
Banvel Dicamba 0.03 0.09
Stinger Clopyralid 0.05
Harmony Thifensulfuron 0.09 0.06
Express Trbemuron-methy  0.25 048 0.09
Treflan Trifluralin 0.04 021 0.09
Puma Fenoxaprop 0.39 0.34 0.18
Fargo Triallate 0.08 0.07 0.12
Roundup Glyphosate 0.03 0.21 0.01

Source: USDA, NASS; NDSU Extension Service.
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Table 3 shows the herbicide use m North Dakom for com. Harness is used on 31% of the com
and is the most widely used herbicide for comn followed by Atrazine (23%) and Dual (13%). Accent
(22%) is the most widely used post-emergent herbicide followed by Basis (17%) and 2,4-D (12%).

Table 3. Herbicide Usage in North Dakota

for Corn

Trade Active

Name Ingredient Comn

-% of acres-

Harpess Acetochlor 0.31
Dual Metolachlor .13
Frontier Dimethenamid 0.11
Eptam EPTC 0.03
Lasso Alachior 0.03
Atrazine Atrazine 0.23
Python Flumetsulam 0.05
Bladex Cyanazine 0.04
Basis Rimsuifiron 0,17
2,4-D 2,4-D 0.12
Banvel Dicamba 0.11
Stinger Clopyralid 0.09
Bromoxymil  Bromoxynil 0.08
Accent Nicosulfiron 0.22
Beacon Primisulfuron 0.06
Marksman  Dicamba, Pot.Salt 0.05
Roundup Glvphosate 6.08
Source: TJSDA, NASS; NDSU Extension
Service.

Table 4 shows the herbicide usage for sunflowers, canola, and soybeans. Sonalan is the most
widely used pre-emergent herbicide for sunflowers and is used on 61% of the sunflower acres and
12% of the non-GMQ canola acres, followed by Treflan, 28% of sunflowers and 10% of non-GMO
canola. Treflan is the most widely used pre-emergent for non-GMO soybeans (23% of all soybean
acres) followed by Prow! at 17%. Pursuit is the most widely used post-emergent herbicide on soybeans
{60%). GMO seed are planted on 69% of canola acres and 49% of soybean acres. Roundup is used
on 55% of the canola acres and 42% of the soybean acres.
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Table 4. Herbicide Usage in North Dakota for Sunflowers, Canola, and

Sovbeans

Trade Active

Name Ingredient Sunflowers Canola Sovbeans

% of acres

Sonalan Ethalffaralin 0.61 0.12
Prowl Pendimethalin 0.11 0.17
Treflan Trifluralin 0.28 0.10 0.23
Assert Imazamethabenz 0.10
Poast Pendimethalin 0.14 0.08
Muster Ethalfhwalin 0.08
Stinger Clopyralid 0.10
Pursuit Imazethapyr 0.60
Basagran Bentazon 0.20
Flexstar Fomesafen 0.06
Cobra Lactofen 0.05
Fusilade Fluazifop-P-butyl 0.08
Classic Chlorimuron-ethyl 0.09
Roundup Glyphosate 0.05 0.55 0.42
Liberty Glufosinate 0.07
Raptor Imazamox. 0.07 0.07

Source: USDA, NASS; NDSU Extension Service.

Table 5 shows the trade names and typical per acre cost for North Dakota and Canadian
priced agricultural herbicides. Many of the herbicides carry different trade names in Canada than they
do in the United States. For example, Basis in the United States is Prism in Canada, Fargo in the
United States is named Avadex BW in Canada, and Harmony in the United States is Refine Extra in
Canada. There is a wide range of cost differences between the two countries. Cost per acre for Liberty
is $9.64 higher in the United States than in Canada, while Pursuit is $3.63 higher in Canada than in the
United States. Stinger is $7.95 per acre higher in the United States, Dual is $7.71 higher, Fargo is
$4.45 higher, and Assert is $3.33 higher. Treflan is $2.02 Jower in the United States than in Canada,
Harmony, 2.4-D, and MCPA are $0.51, $0.41, and $0.11 lower, respectively.
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Table 5. Herbicide Trade Names and Estimated Per Acre Herbicide Costs in North

Dakota and Canada
Trade Name Typical Cost Per Acre
Active
North Dakota Canada Ingredient North Dakota Canada  Difference
------------ US$/acre----m=-m-=---
2,4-D 2,4-D 2,4-D 1.40 1.81 -0.41
Assert Assert 300-SC Imazamethabenz 7.50 4.17 3.33
Atrazine Atrazine Atrazine 2.65 2.53 0.12
Banvel Banvel Dicamba 10.30 9.92 0.33
Basagran Basagran Bentazon 13.50 12.77 0.73
Basis Prism Rimsulftron 545 3.73 1.72
Bladex Bladex Cyanazine 15.00 12.27 2.73
Bromoxynil Buctril M Bromoxynil 6.90 4.58 2.32
Dual Primextra Light Metolachlor 21.90 14.19 7.71
Eptam Eptam EPTC 20.30 19.57 0.73
Express Express Pack Tribenuron-methy 4.40 3.95 0.45
Fargo Avadex BW Triailate 10.00 5.55 4.45
Fusilade Fusilade I Fluazifop-P-butyl 9.40 9.49 -0.09
Harmony Refine Extra Thifensulfiron 3.15 3.66 -0.51
Liberty Liberty Glufosinate 21.90 1221 9.64
MCPA MCPA MCPA 1.75 1.86 -0.11
Poast Poast Sethoxydim 8.15 7.43 0.72
Puma Puma 120 Super  Fenoxaprop 9.00 6.04 2.96
Pursuit Pursuit Imazethapyr 9.45 13.08 -3.63
Raptor Odyssey Imazamox 14.10 11.26 2.79
Roundup Roundup Glyphosate 6.90 4.07 2.83
Sonalan Edge Ethalfturalin 9.18 8.59 0.59
Stinger Lontrel Clopyralid 24.00 16.05 7.95
Treflan Treflan Trifluralin 6.25 8.27 -2.02

Source: NDSU Extension Service; Alberta Agriculture, Food, and Rural Development.

Table 6 shows the impacts of higher herbicide prices on North Dakota producers. The impact
was calculated using the USDA’s estimated herbicide usage for each crop (% of crop) in the state,
times the number of acres of that crop, times the average rates and prices in the two countries. The
largest impact is on HRSW, $11.6 million or $1.86 per acre, followed by durum, $4.6 million or $1.45
per acre. The impact on com and canola is $2.9 million and $2.8 million, respectively. Herbicide costs
for soybeans are lower in the United States than in Canada. The total impact is $23.9 million, or $1.46
per acre, for these seven crops.
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Table 6. Impacts of Higher Herbicide Prices for North Dakota on Herbicide
Costs for Various North Dakoeta Crops

Total Herbicide Costs Total Per Acre
Crop U.S. Prices Canada Prices Difference Difference
US$

HRSW 58,693,633 47,047,332 11,646,301 1.86
Durum 31,626,330 26,954,510 4,671,820 1.45
Barley 11,193,188 9,054,548 2,138,640 1.28
Corn 24,256,999 21,325,461 2,931,538 2.84
Soybeans 26,478,663 27,514,851 (1,036,189) -0.70
Sunflowers 18,977,556 18,217,330 760,225 0.41
Canola 8,606,524 5,783,256 2,823,268 3.30
Total 179.832.891 155.897.288 23.935.603 1.46

Table 7 shows which herbicides have the largest potential for cost savings if U.S. prices were
jowered to match Canadian prices. Puma, which is a post-cmergent grass herbicide, would have an
$11.4 million impact if the price in the United States were lowered to match the Canadian price.
Roundup, which is a non-selective herbicide, would have almost a $6 million impact. Fargo and Stinger
would have a $4.1 million impact. ’

Table 7. Impacts of Higher Herbicide Prices
for Individual Herbicides on North Dakota

Total Herbicide Costs

Total
Trade Name Herbicide Cost  Impact

Uss

Base 179,832,891
Puma 168,482,564 11,350,327
Roundup 173,878,416 5,954,475
Fargo 175,709,699 4,123,192
Stinger 175,722,208 4,110,683
Bromoxynil 178,002,643 1,830,248
Express 178,365,243 1,467,648
Dual 178,797,665 1,035,226
Sonalan 179,168,156 664,735
Assert 179,217,840 615,051
Liberty 179,256,274 576,617
Raptor 179,378,594 454,297
Poast 179,506,991 325,900
Basis 179,530,886 302,005
Basagram 179,618,030 214,861
Banvel 179,675,194 157,697

Bladex 179.720.104 112,787




80

Representative Farm Analysis

The impact on individual North Dakota farms was estimated using the Representative Farm
Model. Two scenarios were evaluated, (1) the base model where U.S. herbicide prices were used and
(2) Canadian herbicide prices were used. Table 8 shows those impacts on state net farm income for
small, medium, and large size farms. The net income differences for large, medium, and small size farms
for 1999 were $4,635, $2,458, and $1,341, respectively. This implies that savings in herbicide costs
are $4,635 for the large size farm, $2,458 for the medium size farm, and $1,341 for the small size farm.
The increases in net farm income fell throughout the estimated time period because the herbicide cost
savings were capitalized into land values. This implies that while the cost savings of lower priced
herbicides remained the same, increased land values raised cash rents which offset some of the
herbicide cost savings. The average increases in net farm income for the large, medium, and small size
farm over the time period was $3,712, $2,084, and $1,232, respectively.

Table 8. State Average Net Farm Income for Representative Farms with U.S. and
Canadian Herbicide Prices

U.S. Canadian Diff | US. Canadian Diff | US.  Canadian Diff
Large Medium Small
US$
1999 119,811 124,446 4,635 52,965 55423 2,458 25705 27,046 1,341
2000 101,296 105,977 4,681 45420 47,903 2,483 15282 16,637 1,354
2001 91,521 96,272 4,751 36,401 38,920 2,520 6,809 8,183 1,375
2002 97,347 101,696 4,349 40,533 42,831 2,348 8962 10,277 1315
2003 101,455 105265 3,810 46919 49,037 2,117 11,978 13,213 1,235
2004 103,601 106,780 3,179 47,205 49,051 1,845 11811 12,950 1,139
2005 107,114 110,140 3,026 50,065 51,851 1,787 11,792 12,918 1,126
2006 110,184 113,188 3,003 51,460 53245 1,785 12,562 13,695 1,133
2007 113,229 116,286 3,057 53,244 55061 1,817 13,127 14,282 1,155
2008 114,830 117,960 3,130 54,483 56,340 1,858 13,485 14,663 1,178
2009 114,403 117,619 3216 54293 56,198 1,905 13,979 15,183 1,204
Average 106,799 110,512 3712 48453 50,537 2.084 13227 14459 1232

Table 9 shows the estimated land values for North Dakota Representative Farms under the two
different scenarios. Land values were the same until 2001 when the land value for the Canadien
herbicide price scenario increased to $430 per acre compared to $415 per acre for the U.S. herbicide
price scenario. By 2009 the land value for the Canadian hesbicide price scenario increased to $510 per
acre compared to $488 for the U.S. herbicide price scenario. Cash rents also increased. The average
cash rents in North Dakota increased by $2 per acre by 2004.
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Table 9. North Dakota Land Prices and Cash Rents for Representative
Farms with U.S. and Canadian Herbicide Prices
U.S. Canadian Dif US. Canadian  Diff

U.S.5/acre
1999 435 435 0 35 35 0
2000 427 427 0 34 34 0
2001 415 430 15 33 33 0
2002 406 425 19 32 33 1
2003 404 425 21 32 33 1
2004 409 431 22 31 33 2
2005 431 453 22 31 33 2
2006 450 472 22 33 34 1
2007 464 486 22 34 36 2
2008 473 496 23 35 37 2
2009 488 510 23 36 38 2
Average 437 454 17 33 34 1
Conclusions

Pesticides have become a major part of agriculture over the past 25 years. North Dakota
producers used more pesticides on average than do producers in the rest of the United States. There
are price and label differences for agricultural herbicides between the United States and Canada. Trade
names are different in some cases, label restrictions vary, weights and measures are different. The
reasons for the price differences are unclear. Whether they are due to increased costs in labeling
requirements, different levels of competition and use, or market segmentation is not determined.

Liberty, Stinger, and Dual have the largest price differences between the two countries while
prices of Pursuit, Treflan, and Harmony are higher in Canada than in the United States. The largest total
impact is on HRSW followed by durum and com. The largest per acre impact is for canola, com, and
HRSW. Herbicides with the largest total impact are Puma, followed by Roundup and Fargo.

Net farm income for large, medium, and small size representative farms would increase 3.8%,
4.6%, and 5.2%, respectively, if Canadian priced herbicides could be used in the United States.
Through the time period of the estimation, some of the cost savings would be capitalized into land
values in North Dakota. In 2009 with Canadian priced herbicides, land value would increase 4.5%
over land values with U.S. priced herbicides.

The statewide irpact is $1.46 per acre for the 1999 crop year, but regionat or individuat
impacts could be much greater depending on crops grown or the specific weed problem faced by the
individual producer.
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CHAPTER 624

HOUSE CONCURRENT RESOLUTION NO. 3042

(Representatives Lemieux, Brandenburg, D. Johnson)

CANADIAN CROP PROTECTION PRODUCT USE
AUTHORIZATION URGED

A concurrent resolution urging Congress to ensure the economic viability and
competitiveness of American farmers by adopting legislation that would grant
states the authority to issue state registrations to parties who wish to import
Canadian crop protection products that are identical or substantially similar to
products registered with the Environmental Protection Agency for use in the
United States.

WHEREAS, agriculture plays an important role in the economic viability and
culture of the state of North Dakota; and

WHEREAS, crop protection products are used to produce high-quality and
safe commodities marketed nationally and internationally; and

WHEREAS, farmers in this state use crop protection products in a safe and
responsible manner; and

WHEREAS, farmers need access to crop protection products as those
available to Canadian producers to be competitive and economically viable; and

WHEREAS, North Dakota farmers are prohibited by federal law and
regulations to import and use Canadian crop protection products without the consent
of the product registrant;

NOW, THEREFORE, BE IT RESOLVED BY THE HOUSE OF
REPRESENTATIVES OF NORTH DAKOTA, THE SENATE CONCURRING
THEREIN:

That the Fifty-seventh Legisiative Assembly urges the Congress of the United
States to adopt legislation granting states the authority to issue state registrations to
parties who wish to import Canadian crop protection products that are identical or
substantially similar to products registered with the Environmental Protection Agency
for use in the United States; and

BE IT FURTHER RESOLVED, that the Secretary of State forward copies of
this resolution to the Secretary of Agriculture, the Administrator of the Environmental
Protection Agency, the chairmen of the Senate and House Agriculture Commiitees,
and to each member of the North Dakota Congressional Delegation.

Filed Aprii 8, 2001

ATTACHMENT 2
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Juns 29, 2000
VIA FACS S0i- £ 1

The Honorable Carol M. Browner, Administrator

1200 Prmisylvenia Avenns, NoW.
Washington, DC 20460

Dear Me. Browner:

We respectfutily request BPA to taks aciion en pesticide hermonizstion, spesifically to identify,
modify, or clirninare administrative aod legislative roadbiocks and joopholes that may aflow
regisirants of pesticides, whether utzntionally or not, fo operste & dusi priving struchme. These
aetions specifically relate to the saie of produsts sald on both sddzs of the Canada-Unifed States
Yorder

As 3 resolt of NAFTA and EPA’s own divestives, the harmordzation of pesticide Isbeling in
North America has become 2 high pricrity for your sgency, and ‘we agprecisrs your efforts in this
zez. We, 38 agricuiturai Iseders In our respective states, ame awars of the mamy complivsied

It is oux vnderstanding that EEA's corent priority with respect 70 pesticids hermenization deals
mﬁﬁ.nmnmdhm,oxnwmmdmm We are also gware thet EPA
is working with Cemads’s Pest Manszement Regulsiory Agency-(PMRA) on review protssses
and eqmivalency issnes with respect 1o toxieily, efficecy, and offer teshnical mattess.

Whike good Work snd progress is procesding on theseisesy, the EPA mnst ive groater stention
1 existing, Tegistered products that are availsble In one coustry and nof i fhe other. EPA
ghould 1ot allow iis rules snd reguiatons © be used as a tool by pesticide companies 1o dizrapt
market farces, meﬁemmmsshmluanﬁmmnﬂmmwﬁﬁa&aaifh,mr
where identics] or nese idantieal pesticide prodnels are being sold

A zindy released by USDA est year confirmued our soonomiv capowme. Ror coxizin pesticides,
Ammmhmmmy%mﬁm%mof%mpmwﬂhmmﬁ?ﬁﬂﬁ“
composition, after fakine exchamgs rites fnto accomt. This econornic disadvantage is damaging
U.S. producers, sspecially In omr smtes thet border Canade.  The present sysicm aflows
Canadizms to ghip their commodities to the U.S,, got peid In US. dollars, pockst the savings ot
lomcmcalpnca and eormpeia for owr own domestic medkets with ULS. fapnems who 10w
incar kagher chemical cosis.
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The-Honorabls Carol M. Browner
Jime 28,2000

We recogmize that EPA does oot conirol the 1micng of chengegis,  However; EPA shonld he
werking s chenge and elhninste federal lawe, regnizions zod policies thar alluw the dstorten
of shemieal grices in North Amedesn metkes. An nfehn serpstive 15 © 2flow the sixtes sod.
EBA to fhene “morket” registeaiions of pesticides for pesticides registered o Conada. frwhich
the zoive sod nert ngredienis are registered. i the US. wnder differenr Hroolaions. This
infedm poficy would allow prodocts to be prrchesed on either dde of the borderand weed & the
stoeq md Is ne=ded il hemmomizstion fesnes fr2 Tesoived betwesn the US. omd Capada
dawmgmmaimtm&msmmwmarmeum

As the commuissiones, searetaries, ad dErectors of agricuitms in the states bordering Cazads, we
ask that EPA work with us 1 reseive this issuz. Pricing isses are of the heett of pesimide
barmopization, and we mmsr 21l recogrize that tis fzme neede in be addeesed.
We thank you for your sonsidersiion and hope o work with yoe o this issue,

Sinceraly,

~N ) /254?52 é%ﬁ

g=x S Gene Hogoson
Commissioner of Agricuitme Dme:mtu Agsicaitars Commissionerof Agricuiinre
Nerth Dakowm.

Fom € Bhpisn, Vuméﬁﬁs ﬁ Hﬂ}g/q\

Leom Graves Larry (abrial St=pnen Tayior
Comnnssxcms: of Agricuiure Secreiary of Agtienibre Commsancr of Agricuime
Santk Dakots Newr Hammshire
%g Rl . e b L Tk 1 3577
Nathen Rudgers Robext Spexr Fred Dafley

Cormrissiarer of Agricgitare Cm:sszma:éxm!ﬁre D&a@rszmmlm
New Yook

B BrazasD f@% -

Bem Branesl ~Pat Tabeemgl
Seczrtary of Ageicuitnre Divesor of Agricalhs Dn‘esfm of Agdcnitore
Wizcogsin Idsbs " Washington
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The Nationat Assaciation of State Depariments of Agricuitisre

Fresiclent Bifly Ray Siith, Kentucky ¢ President-elect Sheldon Janes, Arizana
Vice Fresidet Gane Hugesan Mianesot + Secrewary-Treasurer Nathan Rudgers, New Yerk
Past Fresident Leon C Graves, Varmont

Tuly 12,2002

Members of the Senate Agricuiture Committes
Dear Senator:

‘The National Association of State Departrnents of Agriculture (NASDA), representing the
corumissioners, secretaries, and directors of agriculture in the fifty states and four teryitories, nrges you
1o support the “Pesticide Harmonization Act” currently before Congress.

Estimates show that our farmers pay 40 1o 50 percent more than their Canadian counterparts for identical
crop protection products. This disparity exists, even though thess farmers are competing in the same
marketplace,

The “Pesticide Harmonization Act” (LR, 1084 and 8. 532) amends the Federal Insecticide, Fungicide,
and Rodenticide Act (FIFRA) to grant states the authority to issue state registrations for centain Canadian
pesticides. The Act will only apply to pesticides whose composition is identical or substaptially similar
to a U.S. domestically-registersd pesticide.

This legislation was written with the cooperation of the Environmental Protection Agency, who
acministers FIFRA. It will not weaken or endanger the current registration process for domestic
pesticides nor will it allow unsafe pesticides to enter our markets,

The Pesticide Harmonization Act will provide our farmers with a level playing field and equal access 1o
crop protection products currently availzble to their counterparts in Canada. We urge you to cosponsor
this important legislation.

Sinet ?/x/g Jm

Billy Ray Smith
President

1156 15t Street, NWL. Sulte 1020
Washington, D.C. 2000581711
022060880 fax 2022

NASDA i & nonpiofit association of pubic officials
comprised of the Cammissioners, Secretarias, snd Dicsctors
amaii nasda@pstriot.net of agriculture in the fitty states and four erritories

AMErican
Faod Fatr hetpfvww.ansds.crgf

5. FO0D) tem

EZPORY
SHOWCASE
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Tenth Mesting of the Statss/Provinces Agricultursl Accord
JOINT COMMUNIQUE

Jedy 27528, 2000

Saskatoon, Saskatchewan
July 28, 2000

Senior agricultural officials from 11 Mexican states, 24 U.S. states, and 8 Canadian provinces
met in Saskaioon, Saskatchswan from July 27 - 28, 2000. This was in the fenth of a series of
rofating annual conferences iniended to improve understanding and strengthsn collaboration
among the agricuiturai seclors of thres neighboring couniries. The meeting inciuded an
intensive focus on biotechnology issues. Delegaies took advantage of the opportunity fo study
Saskatchewan’s advanced public-private sector parinership in agricuitural science.

The Mexican Delegation was headed by Hon. Clemente Mora Padilla, Secretary of Agricuiiural
Development of the State of San Luis Patosi and President of the Mexican Association of
Secretaries of Rural Development. The U.S. Delegafion was led by Hon. Fred L. Dailey,
Diractor of Agricufture for the State of Ohic and President of the U.S. Nationai Associztion of
State Depariments of Agriculture. Hon. Clay Serby, Minister of Agriculture and Food for the
Province of Saskatchewan, headed the Canadian delegation and ssrved as host for this vear's
conference.

At the meeting, delegates reviewed accompiishments of the bilateral working groups
estaplished under a new Accord structure adopted in Salt Lake City, Utah in 1998 and agreed to
continue utilizing bilateral working groups as the principel means of assuring substantive
progress lakes place on matiers raised during annual meetings.

The defegations recogrizad biotechniology as an important tool to enhance the productivily and
compefitiveness of the agrifood industry. Delegaies also recognized that consumers need
greater accass to balanced information on biotechnology and refated issues. To continue work
in this important area, Mexico Is prepared to host 2 high level, trilateral forum on biotechnology
in January or February, 2001, Delegates also agreed on the importance of clarffying organic
siandards, considering various ssttings in which this topic might bs pursued.

U.S. and Mexican siate leaders recognized the importancs of inciuding industry and producer
interssts in bilateral discussions of trade Issues, and agreed on specific plans for interchanges
regarding bean quota adminisiration, specialty crops, organics, and other matiers, Information
exchanges regarding meat ant-dumping procedures, the efforts of the national asscciations of
state leaders to influence national agricultural policy, and legal restricfions to cooperation on
marketing issuss among producers of the same crop in the U,S. and Mexico will izke place in
the near future. Arizona has offerad to host 2 border meeting focusing on the issue of where
physical inspections take place for a number of agricultural products. The U.S/Mexica working
group will monitor progress of tha electronic inspection document pilet projest and the grain
quality monitoring project which have resulted from last year's working group meetings. Both
delegations will cooperate in publicizing the alternate crop sxposition scheduled io take placs in
Veracruz Oct. 6 - 8, 2000.

ATTACHMENT 5



88

The Canadian and U.8, delegates agreed io coniinua reginnal cross bordsr exchanges with a
second Montana/Alberta Opporiunities Conference, a second Norihern Plains Preducer
Confersnee, and to eontinue working on pians for a border caftle trade meeting in Vermont, 2
Northeast/Eastern Canada farm leadership meeting, further meetings of state and provincial
agriculfural officials, 2 mesting to exchange information on stats and provincial food safety
program inifiatives, and a northem plains meeting on financing new generation cooperatives.
Information will be exchanged conceming measurementi of domestic support. States wilf work
with their nursery and landscapa industries with Canadian assistance 1o further investigate
nursery certification for export frade. North Dakota and Saskaichewan will further examine
suggestions for cooperation in durum wheat marketing.

Canadian and U.S. delegates agreed on the impertance of harmonization in the area of
agricultural chemicals and livestock drugs, including expanding joint registration and pursuing
joint Iabeling of those products avalleble in both countries to permit producers fo purchase these
products from the neighboring country. Delegates also agreed to sontinue working towards
animal health regulation harmonization.

The Mexican and Canadian delegations agreed 1o solidify their bilateral exchangs by setfting up
a network of staff contacts and other machanisms to assure prompt communication and
exchangs of proposals for commercial collaboration and information of mutus! infersst.

The U.8/Canadian Working Group, which also functions as the Provinces-States Advisory
Group (P-S5AG) to their federal governments’ Consultative Committee on Agriculture (CCTA), met
with the chairpersons of the CCA to discuss issues carried forward from the March 2 P-8AG
meeting. Delegates reiterated the states and provinces interest in federal input on the issues of
seed laborafory certification and regional animal health issues. Other areas of concem,
including phytosanitary issues with regard to nursery product frade, will be communicated o the
CCA in the near future.

At the close of the Saskatoon meeting, the Mexican delegation extended an invitation to their

U.8. and Canadian colleagues to.come to Manzanillo, Colima, for the Eleventi Meeting of the
States/Provinces Agricultural Accord in July, 2001,

SPANISH AND FRENCH VERSIONS TO FOLLOW
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Eleventh Meefing of the Tri-National Agricultural Accord
JOINT COMMUNIQUE
Seplamber 7, 2001
Manzanillo, Colims

Senior officials from 15 Mexican States, 18 U.S. States and § Canadlan provinces metin
Manzanilio, Colima from September 8-8, This was the elsventh in 2 series of rotating annual
conferences intended fo improve understanding and strengthen collaboration among the
agricuftural sectors of three neighboring countries. The meetfing included an intensive focus
an the state and provincial relatidnships in the areas of agricultural policy formation, and
preventing foot and mouth and other communicable agricultursl disesses. Delegates took
advantage of the opportunity to view Manzanilla’s advanced port infrastructure.

The 1J.8. Delegatfion was headed by Hon. Leon Graves, Commissioner of Agriculturs, Food
and Markets for the State of Vermont and President of the National Association of Staie
Daparirments of Agriculture (NABDA). Tha Canadian delegation was led by Hon. Paul
Robichaud, Minister of Agriculture, Fisheries and Aquaculiure for the Province of New
Brunswick. The Mexican delsgation was headed by Hon. Dr. Enrique Safinas Aguilers,
Secretary of Agricultural Developmant for the State of Coahuila and President of the Mexican
Associafion of Secretaries of Rural Development (AMSDA). The meeting was hosted hy Hon.
Ing. Lorenzo Mernandez Armrequin, Secretary of Rural Development for the State of Colima,

During the mesting, delegates roviewed accomplishments of the bilateral working aroups
established under the Accord structure adopted at Salt Lake City, Utah, in 1598, and
established bilateral work plans for the coming year,

U.8. and Canadian leaders received a detalied report on prograss made by e Federal
Consultative Commities on Agricuiuré (CCA) since it met with the U.S./Canada Working
Group in fts capacity as the Province-Stats Advisory Greup (P-SAG) to that body in February
2001. They reviewed progress in harmonizing frade in live cattle achieved through stafe,
provincial and federal cooperation, and recognized that this will continue to be an important
area for future bilateral efforts. The Canadian delegation raised concems about levels of
domestic support in the United States and current controversies over tomate frade. [t was
agreed to determine an approach for a presentation from fedaral officials on these domestic
supporis to be made at the next warking group mesting. The working group agreed fo
continue exchanging pasitions on biotechnolegy, sead certification, and towards achieving
belanced regulation and pricing for pesticides hatween the twe countries.

The Mexican and Canadian Delegations discussed mutual concems respecting trade
distorting subsidies, and the misuse of phytosanitary issues and anfi-dumping measures as
barriers o trade. Two working groups were established to exchange information and develop
possible jaint recommendations in thase areas for the future. Both delegations also agreed
that differences in climate could offer seasonal trade opportunities and agreed to exchange
information on dried beans as a pilot approach, The Mexican delagation advacated a meat
ceriification program to resoive franshipment problems. Canadian and Mexican concems
regarding sesd potatoes were discussed as wers Mexican propasals regarding food quality
and safely, organic praduci certification processes and a scientific approach to the labelling of
genstically modified products. Both delegations agreed that these jssues require further work.

ATTACHMENT 6
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Eleventh Meetihg of the Tri-National Agricultural Accord
JOINT COMMUNIQUE

agriaiiteral September 7, 2001

Manzanillo, Colima

The Mexican delegation suggested that these issues could be further considered through the
North American Plant Protection Organization (NAPPC).

U.S. and Mexican sizte leaders reviewsd successful collaborations over the past year,
including work on foot an mouth disesse and other lssues under the suspices of the Barder
Governors Conference, the bivtechnology forum in Jalisco, and the mesting of bean
producers in December, 2000, The Mexican delegation prasented its concam about the
different levels of subsidies in the three countries. Issues proposed for bifateral study induded
iderttification of genaticafly modified organisms, a new mechanism for siudying border
operation issues, and the certification of organic products. The delegations agreed fo present
ta federal authorities issues such as: {rade in live animals, msat and meat products; the use
of science to establish quarantine requirements for such agricultural products as potatoes and
other spedialty crops; and the mutual recognition of quality and food safsty certiffcation
systams,

At the ciose of fhe Manzanillo mesting, the U.S. delegation extendad an invitaiion o their
Mgadcap and Canadian colleagues to come to Tucsan, Arizona for the Twelfth Meeting of the
Tr-Nafional Agriculiural Accord. The next mesting will have a particular focus on improving

;ordsr operafions as & means of strengthening agricultural frade in the Narth American
egion.

Hon. Paul Robichaud, Coordinator
Canadian Delegeation

A -]

e O /ﬁ At o2 2D o
Hon. Leon Graves, President
NASDA

Hon. Dr. Enrique Safinas Aguilera, President
AMSDA
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Twelfth Meeting of the Tri-Nationai Agricultural Accord
JCINT COMMUNIQUE

May 17, 2002
Nogales, Arizona

Senior officials from 8 Canadian provinces, 15 Mexican states and 23 U.S. siates metin
Nogales, Arizonz from May 1517, 2002, This was the twelith in a serjes of rotating
annual corfarences intended to improve understanding and strengthen collaboration
among the agricultural sectors of the three countries. Delegates fook advantage of the
epporiunity to tour the Nogales border operations. The mesting included a one-day
conference on Biosecurity, Borders and Trade, addressed by U.S. Secretaty of
Agricufture, Ann M. Venernan; Javier Usabiaga Arroye, Sacretary of Agriculture for
Mexice and ofher senior officials from the three NAFTA countries, as well as prominent
private sector and academic specialists on border trads issues. The biosecurity
corference was opened with words of walcame from Hon. Jane Dee Hull, Goverror of
Arizona, and Hon. Armandgs Lépaz Nogales, Govemnor of the Stats of Stnora.

The Canadian Delegation was headed by the Hon. Emest Fage, Mirdster of Agriculturs
and Fisheries, for the Province of Nova Scotia. The Mexican Delegation was headed by
Hon. Dr. Enrique Salinas Aguilera, Secretary of Agricuitural Devsispment.for the State of
Coszhuila and President of the Mexican Association of Secretaries of Agricultural
Development (AMSDA). The U.S. Detegation was headed by Hon. Billy Ray Smith,
Commissioner of Agriculture for the State of Keniucky and Prasident of the National
Association of State Deparimenis of Agriculture (NASDA). The mesting was hosted by
Hon. Sheidon R. Jones, Director of Agricuiture for the State of Arizona,

During the meeting, delegaiss reviewed accomplishments of the bilsteral working groups
from the past year, and sat plans for cocperative efforts over the coming year.

The Mexican and Canadian delegations discussad at length, their shared concems
regarding the high subsidy levels and potential trade impediments contained in the U.S.
Farm Bill. The escaletion in subsidies is seen 2 a major setback to international efforis
to reducs agricultural subsidies and to liberalize frade. !t was noted, among other
implications, that the lowsr commodity prices resuling from the new subsidies will
warsen the adjustmert difficulties facing Mexican agriculiure when NAFTA tariffs are
afiminated next year,

It was agreed that the Canadian provinces and states of Mexics would encourage their
raspeciive national govemments to closely examine the consistency of all relevant
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aspects of the Farm 2ill with the obligations contained in the NAFTA and the WTO
agresments.

Joint Canadian-Mexican task groups were established fo cooperate on appsals for the
U.8. o recommit io a positiva role in agricultursal refonm, as well as advocste ihaﬁhg_
implementation of new U.S. regulation on labsling and cerfffication of Country of Origin
oceUr in & manner which is least disruptive to continental trade. In other business, 2
raport was received from the Mexico-Canada Agricuiturst Consultative Cemmittes. This
covered the sighteen element Work Plan signed in February 2002, Updates were alss
received on provinciai/state projects related to beans and fo phylosanitary and ant-
dumping provisions under NAFTA. A new project aimed at facilifating hay trade was
zgresd upon.

The U.S, amd Mexican delegations recalved a report on the newly formed U.S~Mexico
Consultative Committes on Agriculture (CCA) and the sixtzen items in the 2002-2003
Action Plan. The delegates endorsed the proposal to establish an advisory group o the
CCA formed from the U.S.-Mexico Accord Working Group.  The Mexican delegation
expressed lis concems with aspects of the recently passed U.S, Fam Bill, noting high
expenditure fevels and the expansion of commeodity coverage, and suggested that the
CCA might be asked to examine the Bill's repercussions.

{twas agreed that automation of export and import documentstion offers the promise of
more efficient trade and improved documentary securtty. New nules requiring physical
inspection of meat cargoss an the Mexican side of the Mexico/U.S. border pressnit
implementation chailenges, as well as opportunities to review and improve cufrent
pracedures, The piiot project in aufomating both countries’ export cariificates, intiatad in
an eadier Accord meeting, offers a model for progress, Animal health cooperation under
the auspices of the Border Govemors Agricufture Working Table offers 2 madal for
cross-border solutions 1o sanitary and phytosanitary problems, The U.S. Animal Health
Safsguarding Review also indicates areas where irade surveiliance can be improved.
Both delegations consider a joint affort to address farm tabor and related migratory
issues a high priority.

United States and Canadian delegates recsived reports from federal officials regarding
the acliviies and accomplishments of the United States/Canada Consultstive Committes
on Agricuiture {CCA) and on an analysis of comparative levels of domestic support for
agriculture indicating that the aggregste subsidy levels for the U.S,, Cenada, and Mexice
are at similar levels. Howsver, large disparities prevail in the grains and oilsseds
sectors. Reports were received on joint state/provineas work items invaiving a number
of cross-barder regional conferences, positiens en biotechnology, animal health issues
affecting trade, seed certification and achieving harmanized reguiation and pricing for
pesticides betwaan the two countries,

Joirt projects were established on Country of Origin Labeling, e northwest nursery and
floriculture products trade, and on common challenges facing rortheastemn apple
production and marketing. The Canadian provinces expressed concams with the new
U.S, Farm Bill, sspecially the expansion of polentially frade distorting support o lentils.
dry peas and small chick peas znd apples, ang fears that world agriculiure reform efforis
would be seriously compromised. Representatives of the United States federl
govemment stated that the U.S. position at the World Trade Organization has not
changed and that their WTO subsidy commitment iavels will be raspected. A Joint
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State/Provinges Working Group was establishad fo address concems that the hew
country of origin labeling reguiations could disrupt mutusily beneficial trade flows and
impose higher costs for consumers and businesses on both sides of the border.

At the close of the Nogales meeting, the Cenadian delegation extended an inviiation fo

their Mexican and U.S, colleagues o come {o Quebec, for the Thirteenth Mesting of the
Tri-Naticnal Aczord, in 2003,

Hon. Emest Fage, Coordinatg ?B/L
/

Cangadian Delegation
Hon. Enviqug Sslinas Aguilar, Presidsr:t

-

ay Srrith, President

o

Final— Mav 18 2002 1345



PHONE (701) 328-2231
(800) 242-7535
FAX  (701)328-4567

COMMISSIONER OF AGRICULTURE
ROGER JOHNSON

DEPARTMENT OF AGRICULTURE
State of North Dakota
600 E. Boulevard Ave. Dept. 602
Bismarck, ND 58505-0020

Section-By-Section Analysis of Senate Bill 532
July 18,2002

Summary

If enacted, Senate Bill 532 would eliminate the current barriers that prevent U.S. farmers, dealers, and
distributors from accessing pesticides from Canadian sources. The bill would amend FIFRA. fo grant
states the authority to issue state registrations to parties who wish to import Canadian pesticides that are
identical or substantially similar to products registered with EPA for use in the United States. By
eliminating access barriers, the bill would essentially create a free market for pesticides, and allow U.S.
and Canadian farmers to compete on a level playing field.

Section 1: What Canadian pesticides could be registered and subsequently imported?

» Products that are registered for use in Canada

« Products that are identical or substantially similar to comparable domestic pesticide
currently registered with EPA

« Products that are registered in Canada by registrant of comparable domestic pesticide or
affiliated entity

Section 2: Who is the product registrant for purposes of this bill?
e “Any person or State may seek registration of a Canadian pesticide™
o Goal is to have dealers and distributors serve as registrants as much as possible
» The importer is the registrant
Section 3: What is the state registant’s role and responsibilities?
» Provide State with PMRA label for Canadian pesticide and EPA label for comparable domestic
pesticide

» Demonstrate to State that U.S. & Canadian are identical or substantially similar
o Import, label, and distribute the Canadian pesticide
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Section 4: ‘What is the State’s role and responsibilities?

¢ Obtain Confidential Statement of Formula (C8F) for Canadian pesticide from primary registrant
« Obtain CSF for domestic product from EPA

¢ Determine that the Canadian and domestic products are identical or substantially similar

» Determine adequate tolerances or exemptions from tolerances exist

e Work with EPA to draft an approved label

o Issue registration for Canadian pesticide to importer (registrant)

® Submit registration package to EPA

Section S: Right of EPA to disapprove

¢ EPA has the authority to disapprove registrations within 90 days

Section 6: Labeling

e Each Canadian container must bear an EPA label

© The original Canadian label must remain intact under the EPA Iabel

 Labeling is still considered production and must therefore take place at registered EPA
establishments

Section 7: Revocation
» EPA may revoke state registrations if Administrator learns that Canadian and domestic products
are no longer identical or substantially similar (ie. if manufacturer changes either formulation)
» Defines termus of such an order, procedures for a hearing and judicial review
Segtion 8: Suspension of State authority
« TPA may suspend a State’s authority to issue these types of registrations if the State does not use
the authority in a responsible manner
« Defines terms and rights of State to respond before authority suspended
Segtion 9: Registrant liability
« State registrant would be liable for only those parts of “production” that are directly under their
control or for which they had knowledge
 Tort liahility waived for adulteration or compositional alterations of product if registrant could
not have had knowledge or control of this part of “production” ’

Section 10: Disclosure of confidential information by EPA

« Gives EPA the authority to disclose CSF for domestic product to a State
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Section 11: Disclosure of CSF of Canadian product by registrant
« Describes penalties if primary product registrant coes not disclose CSF for Canadian pesticide to
a State
Section 12: Disclosure of confidential information by a State
» Describes penalties if a State discloses CSF for either the Canadian or comparable domestic
product
Section 13: Data compensation
& Person of state serving as state registrant of a Canadian pesticide would not be liable for
compensation of data
Segtion 14: Formulation changes

« Mandates that the primary product registrant (manufacturer) inform EPA if they change the
formulation of either the Canadian pesticide or comparable domestic pesticide



97

(/]

Statement
of the
American Farm
Bureau Federation

TO THE
SENATE AGRICULTURE, NUTRITION AND FORESTRY
PRODUCTION AND PRICE COMPETITIVENESS SUBCOMMITTEE
REGARDING
THE PESTICIDE HARMONIZATION ACT, S. 532

Presented by
Barry Bushue
President

Oregon Farm Bureau Federation

July 18, 2002

600 MARYLAND AVENUE SW « SUITE 800 « WASHINGTON, DC 20024 + (202) 484-3600 « FAX (202) 484-3604
225 TOUHY AVENUE « PARK RIDGE, IL 60068 » (847) 685-8600 » FAX (847) 685-8896
Internet: http:/twww.fb.org



98

As the national voice of agriculture, AFBF''s mission is to work cooperatively
with the member state Farm Bureaus to promote the image, political influence,
quality of life and profitability of the nation’s farm and ranch families.

FARM B UREAU represents more than 5,000,000 member
families in 50 states and Puerto Rico with organizations in approxi-
mately 2,800 counties.

FARM BUREAU is an independent, non-governmental,
voluntary organization of families united for the purpose of ana-
lyzing their problems and formulating action to achieve educa-
tional improvement, economic opportunity and social advance-
ment and, thereby, to promote the national well-being,.

EARM BUREAU s local, county, state, national and inter-
national in its scope and influence and works with both major po-
litical parties to achieve the policy objectives outlined by its
members.

E4RM B UREAU is people in action. Its activities are based
on policies decided by voting delegates at the county, state and
national levels. The American Farm Bureau Federation policies are
decided each year by voting delegates at an annual meeting in
January.
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Good morning Mr. Chairman and committee members. I am Barry Bushue a farmer from
Boring, Oregon, where I operate a family nursery stock and berry operation. Iam also the
president of Oregon Farm Bureau and a member of the board of directors of the American Farm
Bureau Federation. I am testifying today on behalf of the American Farm Bureau Federation.

Farm Bureau is the nation's largest farmer and rancher organization with over 5.1 million
member families in all 50 states and Puerto Rico. As you know Mr. Chairman, farmers and
ranchers in all 50 states have been facing some rather hard times these past few years. These
difficult times have forced those of us in production agriculture to take a closer look at our
bottom line and attempt to do whatever we can to reduce any unneeded costs and hopefully
realize a profit, or simply break even. This has been hard to achieve in recent years. This
examination has exposed a number of increasing costs that farmers are now voicing concermn
about and attempting to mitigate. Such expenditures include ever increasing environmental
regulation costs, labor costs, energy costs and agricultural chemical costs, which is what we want
to focus on today.

Let me begin by saying that Farm Bureau strongly supports S. 532, the Pesticide Harmonization
Act, sponsored by Senator Dorgan.

This legislation will allow farmers, cooperatives and farm supply stores access to lower-priced
Canadian agricultural chemicals that are identical or "substantially similar” to those sold in the
United States. The high cost of some pesticides in the U.S. is contributing to the current farm
crisis by inflating agricultural producer input costs. Producers in other nations, such as Canada,
use pesticides substantially similar in content to those used in the U.S., but the foreign products
are often less expensive. Under current law, U.S. producers cannot import those pesticides from
other nations.

We farm in a global market. Our competitors are not just down the road but around the world.
To remain competitive and hopefully profitable, we must constantly search for ways to reduce
our production costs. From the producer’s point of view, there is a price disparity among some
agricultural chemicals in the U.S. and Canada that impedes our competitiveness and profitability.
‘We believe that this legislation will work to remove that disparity.
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Under the Pesticide Harmonization Act, states could petition the Environmental Protection
Agency to issue pesticide labels that can be placed on Canadian products when the only
"significant difference" between the products is the price. The U.S. product label would allow
our farmers to buy the Canadian pesticide for use on their farms in the U.S.

Farm Burean believes this legislation is a significant step toward achieving the goals of gaining
access to affordable and needed products for U.S. farmers while at the same time maintaining
U.S. standards designed to protect consumers, farmers and the environment. Farmers in this
country need a level playing field to compete with foreign growers and having equal access to
less expensive crop protection materials will improve the competitive position of U.S. producers.

Studies have been conducted on cost differences by USDA and others, and the results
demonstrate that similar compounds used on both sides of the border can be priced differently.
Sometimes these price differences are significant. Senator Baucus has stated that recent surveys
have found that U.S. farmers can pay as much as 117 percent to 193 percent more than farmers
in Canada for virtually the same product. A USDA study puts this in perspective by stating that
"although pesticide expenditures are not high for the study crops in the Canadian/U.S. prairie
area compared with some crops and areas, they are relatively high compared with per acre
profits. A few dollars of extra cost can make the difference between a profitable and an
unprofitable year."”

The American Farm Bureau and the Canadian wheat pools have sponsored producer meetings
for the last three years. This effort has resulted in forming the Canada/U.S. Producer
Consultative Committee on Grain. These exchanges have resulted in the identification of issues
that are important to grain producers in Canada and the United States. We reached consensus that
harmonization of pesticide registration and labeling was desirable. If we can solve this trade or
border irritant, perhaps we can solve other issues.

1 applaud EPA's efforts to work with our international trading partners to promote consistency in
the various regulatory and scientific requirements regarding pesticides, such as the work being
conducted with the Technical Working Group for Pesticides developed under NAFTA.
However, while the administration’s actions are helpful, they have not resolved the issue.

Farm Bureau does understand that because pesticides must be registered in the U.S. before they
can be sold and distributed, there are certain limits on EPA’s involvement in this issue. But EPA
must continue to work within current authorities to find solutions.

We were pleased to hear the statement of EPA Assistant Administrator Steve Johnson during his
confirmation hearing regarding the need for legislation to address this problem and I quote: "I
believe that legislation is needed because there does not appear to be adequate administrative or
regulatory solutions."

Thank you Mr. Chairman and committee members for the opportunity to comment. I'll be happy
to address any questions you may have for me following the testimony of the other panelists.
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Sanator Kent Convad
530 Hart Office Building
Washingten GC 20510-3403

Daar Senator Conrad:

Thank you for holding the hearing on 8.832, The Pesticide Harmonization Bill. intended fo remedy problems ihat
hava occurred due 10 the differential pricing between U.S. and Canadian agricultural inputs, North Dakota Farm-
2rs Union registers its strong support for this legislation.

Differentiat pricing of farm chemicals between the U.S. and Canada has been 2 significant problem for U.S.
producers, particulady those farmers who five along the Canadisn border. A recent incident in North Dakota
ilustrates how these differences can negatively impact U.3. farmers. Six farmers have found themselves in
frouble with the law afier purchasing herbicide in Manitoba that they mistakenly belleved was lagal 1o Import into
the United States.

The chamical the farmers purchased in Manitoba sold for haif the price In Canada as i did in the United States.
The {armers actions were based on economic preservation, not eriminal intent. In these timas of tight marging,
decreasing the cost of agricutiural inputs can mean the diffierence between profit and loss or many farmers.

His an outrags that these law abiding citizens now find thamaelves on the othsr side of the law for buying what
they beliaved 1o be 2 lagal product st 5 batier price.

The problem, in part. is that the Canadian version of the product, although believed to be essentiaily the same as
the U.E. chemical, is not approved in the United States. Because the manufacturer of the chemical will not say
whether the two chemicals are the same, they affectively force U.S, farmers 1o buy the more expensive U, 5.
product and, therefore, extract twice tha profit from Amaerican farmers.

A twist lo this case is that even though the Canadian product is legal 10 use in the U.8., it is perfectly legsl for
Canadian crops treated with these same chemicals fo be imported into the United States to compats with U.S.
farmers’ commoditias.

The intent of our Iabeling restrictions and registration procedutes Is supposed to be consumer and food safety.
Howaever, itis clear that differential pricing betwesn the U.S. and Canada of similar or identical farm chemicals is
based maore on price gouging than product safety.

North Dakota Farmers Union urges Congress to act expeditiously in ending this unfair practice. Passage of 8.532
will heip to achieve that goal.

Sincerely,

MNOBIH.D,

OTA FARMERS UNION

en L. Carison, Presient

MISSION STATEMENT  Nenth Dakota Farmers Union, guided by the princlples of cooperation, legistation and education, is an organization commilied ta the prosperly of
family farms and rural communiges.
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Chairman Conrad, Members of the Subcommittee, I am David Frederickson, President of the
National Farmers Union. On behalf of our 300,000 family farmer and rancher members it is an
honor to appear before you today to discuss S. 532, the Pesticide Harmonization Bill and the
effect of our current pesticide regulations that allow differential pricing between the U.S. and
Canadian agricultural input markets. In addition, I would like to submit a separate statement on
behalf of the North Dakota Farmers Union and request that it also be made part of the hearing
record.

Mr. Chairman, the NFU commends you, and Senators Burns, Baucus, Daschle, Dorgan and
Johnson for the introduction S. 532. This legislation will amend the Federal Insecticide,
Fungicide and Rodenticide Act (FIFRA) to establish conditions that would allow a state to
register a Canadian pesticide for use within that state if the product is substantially similar or
identical to one already registered in the U.S. We fully support this legislative initiative.

Since the ratification of the Canada-U.S. Trade Agreement (CUSTA), North American Free
Trade Agreement (NAFTA) and the Agreement on Agriculture in Uruguay Round of the World
Trade Organization (WTO); U.S. grain farmers, particularly those in the northern tier of states,
have been frustrated by a number of trade issues with Canada due to provisions of the
agreements. Since adoption of the agreements, Canadian exports of wheat and barley to the U.S.
have increased many-fold even though the U.S. is a large surplus producer of these crops. This
has resulted in clogged transportation and warehousing facilities near the border, increased
competition for sales in our own domestic market and reduced producer prices for wheat and
barley.

There are numerous reasons why the open border with Canada, that was created by trade
agreements, has harmed U.S. producers. These include Canada’s regulated marketing and
transportation system, which are beyond the scope of this hearing. However, one key economic
issue that has served to disadvantage U.S. farmers relative to our Canadian neighbors is the
effect of our own pesticide labeling regulations on production costs. U.S. pesticide product
labeling requirements have clearly provided pesticide manufacturers the opportunity to engage in
differential pricing for similar or identical products between the U.S. and Canadian markets in
ways that generally advantage Canadian farmers over U.S. producers without a further
contribution to food, consumer, worker or farm operator safety.

Tt is hypocritical, that under the guise of free trade, we allow the import of food products from
. other countries that may be produced with pesticides that are illegal to use in this country or
applied in a manner that may well be outside the strict limitations established under U.S.
regulations. At the same time U.S. farmers are prohibited from the opportunity to purchase
pesticide products in Canada that are identical to those registered for use in this country.

The purpose of FIFRA, administered by the Environmental Protection Agency (EPA), is to
utilize the best available science in registering pesticide products to assure consumer safety of
the food products to which they are applied as well as ensure their safe and effective use by
producers and farm workers. I do not believe it was the intent of Congress to provide a shield for
the manufacturers and marketers of pesticides so they could “gouge” their U.S. customers.
Unfortunately that is exactly the experience we face under current U.S. regulations.
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The environmental and agronomic factors that affect most farming operations in the Northern
Plains states are comparable to those experienced by farmers in the Canadian prairies. However,
the Canadian input-cost structure is significantly different than that of U.S. producers. Part of
this difference is related to the type and level of federal and provincial programs available to
farmers when compared to those in the U.S. A significant difference in farming costs, however,
can be directly attributed to the wide differential in the cost of pesticides that U.S. producers pay
versus those paid by our Canadian neighbors who are also our competitors in the U.S. and global
agricultural markets.

Last year we developed a comparison of the per-acre costs for a variety of registered pesticides
for the wheat and barley crops typically produced in both the U.S. and Canada. A table listinga
sample of the information is attached at the end of this testimony. Although the data is based on
last year’s prices, it remains valid today in demonstrating the significant differences in producer
costs for crop protection products. The U.S. pricing information was obtained from a local
dealer located in Montana. A Canadian farm input supplier, whose business is located just
across the border from the U.S. dealer, provided the Canadian price information.

For a typical 1500 acre wheat and barley farm that produces crops on 1200 acres and maintains
300 acres of summer fallow each year, the bill for crop pesticides is about $13,400 per year
greater for the U.S. producer than his Canadian counterpart. This is serious money, and
represents 12-15 percent of a farm’s total gross crop income assuming average yields and current
market prices. The impact of differential pricing of pesticides results in a significant competitive
advantage for Canadian producers in both the domestic and global markets and results in a
further reduction in U.S. producer market opportunities and income.

Under the proposed legislation, a state, farm organization or a farm-supply company could serve
as the U.S. registrant for Canadian pesticides if they are identical or substantially similar to U.S.
registered products. Many of the pesticides normally used by U.S. producers fit within this
requirement and would therefore be eligible for purchase and use on U.S. farms after applying
the appropriate U.S. registration label to the product container. While the opportunity for
producer savings would be reduced somewhat by the additional inconvenience, transportation
and re-labeling costs, the impact on most farms would still be substantial. The potential access
to less costly pesticides provided by this legislation should result in more consistent regional and
nationwide pricing policies by the manufacturers that will benefit all producers who utilize

. products that are registered in both countries.

The NFU is not seeking to reduce the level of regulation or oversight provided by the EPA to
ensure the safety of agricultural pesticides. In fact, we support a more globally harmonized
system of regulation based on scientific principles and risk assessment for these products that is
comparable to those established in the U.S. This legislation does not weaken that objective. It
simply provides the opportunity for economic relief from an artificially maintained pricing
system affecting products that have been approved or are comparable to those registered by the
EPA.
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‘We support this legislation because it engenders fair market conditions and competition between
the U.S. and Canada by reducing the potential for differential pricing by pesticide manufacturers.
Additionally, it can provide greater equity and economic opportunity for U.S. agricultural
producers by eliminating the ability of pesticide manufacturers to hide behind a U.S. regulatory

technicality.

Mr, Chairman, I appreciate the opportunity to appear before the subcommittee today and offer
the support of the National Farmers Union for the pesticide harmenization legislation you and
many of your colleagues have introduced. We look forward to working with you to achieve

passage of this important bill as expeditiously as possible. Twill be pleased to respond to any
questions you or your colleagues may have,

Comparison of Canadian and U.S. Pesticide Costs per Acre
Canada us.’
Price/A  Price/A PricelA Difference
Chemical Pesticide Type {Cdn§) (US$)” {Us §) U.S. - Canada
Assert Herbicide 15.91 10.31 13.72 3.41
Banvel Herbicide 2.99 1.94 1.41 «0.53
Gurtail Herbicide 10.55 6.84 9.53 2.89
-{Puma.Super® Herbicide 1686 10.34
Puma + Bronate Herbicide 17.02 6.68
Tilt Fungicide 13.76 8.92 10.87 1.95
Round Up Herbicide 4.50 2.92 510 2.18
ACanadian dollar = 6480 U.S. dollars
*ora-mixed with Bronate, adds about U.S. $2.77 per acre to cost of Puma
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Mr. Chairman and Members of the Commiittee:

I am Jay Vroom, President of the CroplLife America (CLA). CLA is a national
frade association representing the manufacturers, distributors and formulators of
virtually all crop protection chemicals and crop biotechnology products used in
the United States. [ appreciate the opportunity to testify before you this afternoon
on pesticide harmonization issues.

Producing and marketing crop protection and the new array of biotechnology
products involves a complex matrix of factors, including crops, competitive
chemicals, soiliclimate conditions, geographic region, dealer and distributor
incentives, volume discounts, patent life, liability costs, minor use considerations,
regulatory compliance, regulatory delays, transition to and reinvestment in
reduced risk products, research and development costs, the state of the farm
economy and a multitude of other considerations, not the least of which is the
impact of the uncertain and inconsistent implementation of the Food Quality
Protection Act (FQPA).

CLA member company investments in research and development have provided
a vast arsenal of insect, disease and weed control tools for American farmers.
Yields of many crops in the U.S. have doubled and tripled since the introduction
of modern pesticides and much of this increase is due to the effectiveness of
these tools in controlling crop pests. We are committed to serving the American
farmer by providing the best technology at the farm gate and supporting their
farm and rural policy objectives in the legislative and regulatory arenas.

[ believe it is important to recognize the benefits of the U.S. crop protection
industry and some of our major accomplishments. First and foremost is the vast
array of tools we provide the American farmer. Today we have more than 9,000
product tolerances on crops from wheat, soybeans, cotion, rice and canola to
sunflowers, barley, flax, and kiwi. We understand that some growers, especially
minor use farmers, would like to have additional registrations and we'll continue
to work closely with growers, USDA, EPA and the NAFTA Technical Working
Group to accommodate these needs when economically possible and feasible
under the prevailing regulatory regime. For the last several years, for example,
we have worked very closely with the canola growers in their quest for more
pesticide tools in the U.S. Since this crop is comparatively new in the U.S.
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compared to Canada, and the U.S.-planted acreage is considerably smaller than
in Canada, U.8. growers are eager to gain access to products, which have
already been registered across the border.

Our work with the growers and EPA is beginning to pay off. Since 1995, a
significant number of new pesticide uses have been registered for use on canola.
in addition, credit is due to USDA's IR-4 program for its attention to and actions
that have contributed solutions in this minor use area.

Recent years have certainly taken a toll on U.S. agriculture, with declining farm
prices, natural disasters, and distressed world economies. Many U.S. farmers
are experiencing serious financial problems. Congress has provided emergency
assistance to farmers, but the pain continues to ripple throughout the farm
economy, with CLA members included in the economic-pain quotient. In recent
year, sales from CLA member companies declined to refiect the economic
hardships in the farming community. The CLA 2001 industry survey shows that
U.S. sales from the top six industry leaders declined by 9.84 percent in 2001,
reflecting a continuing decline over the last several years. Add to this the
pressures in our markets from the addition of new technology shifts and you can
begin to understand that our industry’'s challenging economics track closely with
the American farmers’.

Relative to the subject of this hearing, | would like to address some of the key
variables related to pesticide product pricing.

U.8./Canada Registration Processes

An important factor in pricing differentials results from the significant differences
in product testing and registration standards between the United States and
Canada. At our own initiative, CLA formed a special Industry Working Group to
help move the regulatory harmonization process forward. We have been working
with EPA and their Canadian counterpart PMRA for the last several years to
harmonize some of these requirements so that products on both sides of the
border would be more equally available, and therefore likely to be more evenly
priced.

Given two developed countries sharing a common border, there is no logical
reason to have separate processes and reviews, and not to mutually accept
scientific study reviews or even ultimate tolerance decisions. On one hand, our
industry is criticized for having different prices in the U.S. and Canada, but on the
other hand, we have fo deal with two separate, autonomous regulatory systems,
(Several years ago, Canada adopted an “Own-Use” program because prices
were lower in the U.S. Now we hear from unhappy U.S. farmers that prices are
cheaper in Canada.) Although frustrated, we continue to press the two
governments through the NAFTA Technical Working Group for a more
harmonized regulatory approach. We would further ask that Congress address
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this slow bureaucratic process in legislation that would mandate deadlines for
completion the harmonization processes, including additional resources, if
necessary. It is my understanding that legislation has been introduced in
Canada, and is now working its way through Parliament, that increases PMRA’ s
regulatory harmonization efforts through the NAFTA.

There are potential and historic differences in protection of intellectual property
protection between two sovereign countries like the U.S. and Canada. Certainly,
even after the WTO TRIPS agreement latest amendments, real opportunities for
patent life to be on different timetables exist between the U.S. and Canada. And
proprietary registration data can be accorded different protection schemes and
time frames—all challenging basic economic drivers.

There also marked differences in the current review times between the U.S. and
Canada. For a non-reduced risk chemical in Canada, review times are 18
months plus screening time, whereas the EPA review times are running some
40-46 months. The unusually longer review times delay market entry, reduce the
patent life and affect market decisions.

In the U.S., fewer than 1 in 20,000 compounds will make it from the discovery
laboratory to the farm field; and only after that one chemical passes at least 120
or more federally mandated tests during a period of 10 years or more at a fotal
invested cost in the product’s development of upwards of $150 million. This time
and cost is borne completely by the initial registrant before one cent can be
generated in revenue.

EPA implementation practices on FQPA are being exported to Canada where
worst cased defauit decisions may be adopted in the name of harmonization.
This regulatory approach, if adopted, will reduce the number of products
available to growers on both sides of the border, and will undoubtedly impact the
prices of remaining products. The registration processes in Canada including,
testing and data requirements, can be significantly different, sometimes resulting
in lesser cost and time between laboratory development and ultimate
marketplace sales.

NAFTA Technical Working Group

Under the North American Free Trade Agreement (NAFTA), the governments of
Mexico, Canada and the United States formed the Technical Working Group
(TWG) on Pesticides in 1996. The scope of work for the TWG has been to
develop a coordinated pesticides regulatory framework among NAFTA partners
to address trade irritants, build national regulatory/scientific capacity, share the
review burden, and coordinate scientific and regulatory decisions on pesticides.
We support the goals of NAFTA TWG which include: 1) Sharing the work of
pesticide registration; 2) Harmonizing scientific and policy considerations for
pesticide regulations; 3) Reducing frade barriers; and 4) Maintaining current high
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levels of protection of public health and the environment while supporting the
principles of sustainable pest management.

We believe that through this process, new product registrations can be expedited
and duplication of studies and analysis can be reduced, ultimately providing
greater market competition in both availability and pricing. In order to get there,
however, we need to continue working through the TWG to harmonize
guidelines, define the “common data requirements,” streamline the EPA
registration process and achieve mutual acceptance of tolerances.
Congressional oversight and mandated deadlines would help to bring new life to
the governmental harmonization body.

We are concerned that some proposals currently under U.S. consideration could
have an unintended consequence of inhibiting the long term objective of
registration harmonization—and we hope that remedies for the near term price
issues can be adopted that do not reverse the long term harmonization
accomplishments already achieved.

(s

“Pesticide Pricing Study on Differentials Between Canada and the United States

In 1998 USDA and Agri-Food Canada conducted a comprehensive study of
products and price differentials between the two countries, as mandated in the
U.S.-Canada Record of Understanding. The study was conducted by expert
researchers at the North Carolina State University and University of Guelph in
Ontario, Canada. The conclusions of the study show that on a cost-per-treated
acre basis, Canadian farmers spend far more on chemical inputs in general than
farmers in the northern plains states. Selective use of the data may misrepresent
the author’s findings, and we feel it is important to look at the whole picture.

- We believe that this governmental report reflects an accurate snapshot of pricing
between the two countries, concluding that some pesticides are higher in the
U.S., while others are higher in our neighboring country. Some of the key
conclusions from the 1999 Report are summarized below:

¢ Individual Northern U.S. growers may have higher costs of production than
Canadian counterparts, but these have much more to do with non-chemical
issues such as land, labor and management costs.

e Some pesticide products have lower prices in Canadian provinces than
similar products in North Dakota. Conversely, others are listed as being the
opposite: lower priced in ND. The marketplace factors given for price
differentials include: differences in patent protection length; differences in
market size and costs; differences in farmer demands; differences in
availability of alternative products.

+ ND growers generally spend less on weed control products than their
northern counterparts.
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» Frequently used products in Manitoba and Saskatchewan differ from those
frequently used in ND or MN.

» There is a difference of US $3 - 4 on a per treated acre basis, with ND
growers spending less then growers in MB or SK,

+ Qverall, cost-per-treated acre in ND is significantly lower than in Canadian
provinces.

* The percent difference that Manitoba growers spend above ND growers by
crop was; +209 percent for wheat, +169 percent for barley, +41 percent for
canola, +29 percent for potatoes.

+ “The estimated impact of purchasing lower priced pesticides in either
Manitoba or North Dakota using existing herbicide market shares is small on
a per treated acre basis (usually less than US $0.50 per acre).”

We would support this data being updated by a credible governmental body, or
its contractors, so a current and accurate assessment can be conducted. We
are aware that various price studies have been circulated by different interest
groups, but feel that the U.S./Canada joint study was more comprehensive,
reflecting an unbiased look at prices in both countries. | would also refer the
subcommittee to the February 26, 1999 GAO report on pesticide pricing in
Canada and the U.S., which addresses the marketing complexities both within
the U.S. and between the two countries.

Security

The security concerns of all Americans have escalated in the last ten months, as
they should. Congress should take care in any legislative consideration to
ensure that any action improves our domestic security and does not create
unintended opportunity for “evil-doers.” Pesticides are highly regulated and are
securely managed today and we encourage that any proposed FIFRA changes
keep security considerations in mind.

Cost of Liability

It is important to recognize what a litigious society the U.S. has become and how
this burden is factored into market strategies in response to frivolous lawsuits.
U.S. agrochemical manufacturers understand these conditions all too well. Our
companies face a literal barrage of threatened or formal legal actions covering
the full range of liability exposures: product performance, environmental
damage, personal injury, and so on. Having fo defend the underlying business -
whether through rigorous court action or out of court settiement - is a real and
growing cost of our U.S. business. Some states are home to courts that
encourage or allow more frivolous litigation than others, accounting for different
underlying cost assumptions in different parts of our domestic markets.

Different crops vary widely in their overall per acre value. The potential liability
that accompanies the marketing of pesticides on high-valued crops forces
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registrants to pay special attention to conditions that might cause crop damage.
These factors increase the costs of products on some crops. Highly competitive
marketing strategies, including rebates, must also be accounted for in the pricing
of products to growers.

CLA Proposal: Supplemental Own-Use Label for Trade Irritants

Section 24(c) of the Federal Insecticide, Fungicide and Rodenticide Act governs
ways by which state governments can address special local needs (SLN) of an
existing or imminent pest problem for which there is no available federally
registered pesticide product. In fact, a few years ago, the ND Department of
Agriculture contacted several crop protection manufacturers to see if there was
interest in applying for 24(c) SLN for products they marketed in Canada, which
had same or similar formulations in North Dakota at different prices.

CLA would support an interim legislative program that would bridge the gap unti
full regulatory harmonization takes effect, allowing farmers to import substantially
similar Canadian pesticides for their own-use on the same crop. Given EPA’s
expertise and experience under FIFRA, we believe it is critical that EPA be the
lead agency, ensuring pesticide safety and making determinations of substantial
similarity. New heightened border security concerns would also indicate that
EPA control and oversee the import of Canadian pesticides under this new
authority, and that imports be limited to own-use, not distribution. We anticipate
that this interim authority would phase out as regulatory harmonization is put into
place. To ensure that pesticide registration harmonization becomes a reality and
doesn't stall, we would support legislation to mandate deadlines for completion of
the registration harmonization processes between the U.S. and Canada. Our
regulatory bodies have an obligation to promulgate clear federal government
rules and guidelines, so as to avoid confusion and disruption in the marketplace.
And they have an obligation to implement those rules and guidelines in a way
that will reduce or eliminate the trade irritant issues that have caused us all such
unnecessary political strife in recent years.

Summary

The deepening frustrations around the pesticide price issues demonstrate the
need to aggressively pursue government-to-government harmonization. Pricing
and availability issues cannot be adequately solved by individual state actions on
individual products, as mandated in S. 532. This bill would create a patchwork of
differing state pesticide registration programs, in addition to other problems
dealing with national security, intellectual property, liability and confidential
business information.
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In addition to the longer-term regulatory harmonization, CLA would support new
trade irritant authority to relieve some of the immediate price and availability
concerns while we move to a fully harmonized registration system.

The most important factor in our marketplace is a healthy customer. We hope
that the issues at this hearing can be properly put in the larger and long term
context—that we have a regulatory system that has enabled development and
marketing of crop technology products over the last several decades that have
contributed to the U.S. agricultural system being the envy of the world.

Thank you again for the opportunity to share our views with the Subcommittee.
We look forward to working with the Chairman and other Senators to address the
U.S./Canada harmonization concerns discussed here today.
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