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TITLE I—DEPARTMENT OF DEFENSE
NATIONAL SECURITY PERSONNEL SYSTEM

SEC. 101. SHORT TITLE.
This title may be cited as the “National Security Personnel System Act”.
SEC. 102. DEPARTMENT OF DEFENSE NATIONAL SECURITY PERSONNEL SYSTEM.

(a) IN GENERAL.—(1) Subpart I of part III of title 5, United States Code, is amend-
ed by adding at the end the following new chapter:

“CHAPTER 99—DEPARTMENT OF DEFENSE NATIONAL SECURITY
PERSONNEL SYSTEM

“Sec.

“9901. Definitions.

“9902. Establishment of human resources management system.

“9903. Attracting highly qualified experts.

“9904. Employment of older Americans.

“9905. Special pay and benefits for certain employees outside the United States.

“§9901. Definitions
“For purposes of this chapter—
“(1) the term ‘Director’ means the Director of the Office of Personnel Manage-
ment; and
“(2) the term ‘Secretary’ means the Secretary of Defense.

“§9902. Establishment of human resources management system

“(a) IN GENERAL.—Notwithstanding any other provision of this part, the Secretary
may, in regulations prescribed jointly with the Director, establish, and from time
to time adjust, a human resources management system for some or all of the organi-
zational or functional units of the Department of Defense. If the Secretary certifies
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that issuance or adjustment of a regulation, or the inclusion, exclusion, or modifica-
tion of a particular provision therein, is essential to the national security, the Sec-
retary may, subject to the decision of the President, waive the requirement in the
preceding sentence that the regulation or adjustment be issued jointly with the Di-
rector.

“(b) SYSTEM REQUIREMENTS.—Any system established under subsection (a) shall—

“(1) be flexible;

“(2) be contemporary;

“(3) not waive, modify, or otherwise affect—

“(A) the public employment principles of merit and fitness set forth in
section 2301, including the principles of hiring based on merit, fair treat-
ment without regard to political affiliation or other nonmerit consider-
ations, equal pay for equal work, and protection of employees against re-
prisal for whistleblowing;

“(B) any provision of section 2302, relating to prohibited personnel prac-
tices;

“(C)(1) any provision of law referred to in section 2302(b)(1), (8), and (9);
or

“(i1) any provision of law implementing any provision of law referred to
in section 2302(b)(1), (8), and (9) by—

“(I) providing for equal employment opportunity through affirmative
action; or

“(II) providing any right or remedy available to any employee or ap-
plicant for employment in the public service;

“(D) any other provision of this part (as described in subsection (c)); or

“(E) any rule or regulation prescribed under any provision of law referred
to in this paragraph;

“(4) ensure that employees may organize, bargain collectively as provided for
in this chapter, and participate through labor organizations of their own choos-
ing in decisions which affect them, subject to the provisions of this chapter and
an{ exclusion from coverage or limitation on negotiability established pursuant
to law;

“(5) not be limited by any specific law or authority under this title that is
waivable under this chapter or by any provision of this chapter or any rule or
regulation prescribed under this title that is waivable under this chapter, except
as specifically provided for in this section; and

“(6) include a performance management system that incorporates the fol-
lowing elements:

“(A) adherence to merit principles set forth in section 2301;

“(B) a fair, credible, and transparent employee performance appraisal sys-
tem;

“(C) a link between the performance management system and the agen-
cy’s strategic plan;

“(D) a means for ensuring employee involvement in the design and imple-
mentation of the system;

“(E) adequate training and retraining for supervisors, managers, and em-
ployees in the implementation and operation of the performance manage-
ment system;

“(F) a process for ensuring ongoing performance feedback and dialogue
between supervisors, managers, and employees throughout the appraisal
period, and setting timetables for review;

“(Q) effective safeguards to ensure that the management of the system
is fair and equitable and based on employee performance; and

“(H) a means for ensuring that adequate agency resources are allocated
for the design, implementation, and administration of the performance
management system.

“(c) OTHER NONWAIVABLE PROVISIONS.—The other provisions of this part referred
to in subsection (b)(3)(D) are (to the extent not otherwise specified in this title)—

“(1) subparts A, B, E, G, and H of this part; and

“(2) chapters 41, 45, 47, 55 (except subchapter V thereof), 57, 59, 72, 73, and
79, and this chapter.

“(d) LIMITATIONS RELATING TO PAY.—(1) Nothing in this section shall constitute
authority to modify the pay of any employee who serves in an Executive Schedule
position under subchapter II of chapter 53 of this title.

“(2) Except as provided for in paragraph (1), the total amount in a calendar year
of allowances, differentials, bonuses, awards, or other similar cash payments paid
under this title to any employee who is paid under section 5376 or 5383 of this title
or under title 10 or under other comparable pay authority established for payment
of Department of Defense senior executive or equivalent employees may not exceed
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thelz total annual compensation payable to the Vice President under section 104 of
title 3.

“(3) To the maximum extent practicable, the rates of compensation for civilian em-
ployees at the Department of Defense shall be adjusted at the same rate, and in
the same proportion, as are rates of compensation for members of the uniformed
services.

“(e) PROVISIONS TO ENSURE COLLABORATION WITH EMPLOYEE REPRESENTATIVES.—
(1) In order to ensure that the authority of this section is exercised in collaboration
with, and in a manner that ensures the participation of, employee representatives
in the planning, development, and implementation of any human resources manage-
ment system or adjustments to such system under this section, the Secretary and
the Director shall provide for the following:

“(A) The Secretary and the Director shall, with respect to any proposed sys-
tem or adjustment—

“(i) provide to the employee representatives representing any employees
who might be affected a written description of the proposed system or ad-
justment (including the reasons why it is considered necessary);

“(i1) give such representatives at least 30 calendar days (unless extraor-
dinary circumstances require earlier action) to review and make rec-
ommendations with respect to the proposal; and

“(iii) give any recommendations received from such representatives under
clause (ii) full and fair consideration in deciding whether or how to proceed
with the proposal.

“(B) Following receipt of recommendations, if any, from such employee rep-
resentatives with respect to a proposal described in subparagraph (A), the Sec-
retary and the Director shall accept such modifications to the proposal in re-
sponse to the recommendations as they determine advisable and shall, with re-
spect to any parts of the proposal as to which they have not accepted the rec-
ommendations—

“(1) notify Congress of those parts of the proposal, together with the rec-
ommendations of the employee representatives;

“(i1) meet and confer for not less than 30 calendar days with the employee
representatives, in order to attempt to reach agreement on whether or how
to proceed with those parts of the proposal; and

“(iii) at the Secretary’s option, or if requested by a majority of the em-
ployee representatives participating, use the services of the Federal Medi-
ation and Conciliation Service during such meet and confer period to facili-
tate the process of attempting to reach agreement.

“(C)di) Any part of the proposal as to which the representatives do not make
a recommendation, or as to which the recommendations are accepted by the
Secretary and the Director, may be implemented immediately.

“(i1) With respect to any parts of the proposal as to which recommendations
have been made but not accepted by the Secretary and the Director, at any time
after 30 calendar days have elapsed since the initiation of the congressional no-
tification, consultation, and mediation procedures set forth in subparagraph (B),
if the Secretary, in his discretion, determines that further consultation and me-
diation is unlikely to produce agreement, the Secretary may implement any or
all of such parts (including any modifications made in response to the rec-
ommendations as the Secretary determines advisable), but only after 30 days
have elapsed after notifying Congress of the decision to implement the part or
parts involved (as so modified, if applicable).

“(iii) The Secretary shall notify Congress promptly of the implementation of
any part of the proposal and shall furnish with such notice an explanation of
the proposal, any changes made to the proposal as a result of recommendations
from the employee representatives, and of the reasons why implementation is
appropriate under this subparagraph.

“D) If a proposal described in subparagraph (A) is implemented, the Sec-
retary and the Director shall—

“(1) develop a method for the employee representatives to participate in
any further planning or development which might become necessary; and

“(i1) give the employee representatives adequate access to information to
make that participation productive.

“(2) The Secretary may, at the Secretary’s discretion, engage in any and all col-
laboration activities described in this subsection at an organizational level above the
level of exclusive recognition.

“(3) In the case of any employees who are not within a unit with respect to which
a labor organization is accorded exclusive recognition, the Secretary and the Direc-
tor may develop procedures for representation by any appropriate organization
which represents a substantial percentage of those employees or, if none, in such
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other manner as may be appropriate, consistent with the purposes of this sub-
section.

“(f) PROVISIONS REGARDING NATIONAL LEVEL BARGAINING.—(1) Any human re-
sources management system implemented or modified under this chapter may in-
clude employees of the Department of Defense from any bargaining unit with re-
spect to which a labor organization has been accorded exclusive recognition under
chapter 71 of this title.

“(2) For any bargaining unit so included under paragraph (1), the Secretary may
bargain at an organizational level above the level of exclusive recognition. Any such
bargaining shall—

“(A) be binding on all subordinate bargaining units at the level of recognition
and their exclusive representatives, and the Department of Defense and its sub-
components, without regard to levels of recognition;

“(B) supersede all other collective bargaining agreements, including collective
bargaining agreements negotiated with an exclusive representative at the level
of recognition, except as otherwise determined by the Secretary;

“(C) not be subject to further negotiations for any purpose, including bar-
gaining at the level of recognition, except as provided for by the Secretary; and

“(D) except as otherwise specified in this chapter, not be subject to review or
to statutory third-party dispute resolution procedures outside the Department
of Defense.

“(3) The National Guard Bureau and the Army and Air Force National Guard are
excluded from coverage under this subsection.

“(4) Any bargaining completed pursuant to this subsection with a labor organiza-
tion not otherwise having national consultation rights with the Department of De-
fense or its subcomponents shall not create any obligation on the Department of De-
fense or its subcomponents to confer national consultation rights on such a labor
organization.

“(g) PROVISIONS RELATING TO APPELLATE PROCEDURES.—(1) The Secretary shall—

“(A) establish an appeals process that provides that employees of the Depart-
ment of Defense are entitled to fair treatment in any appeals that they bring
in decisions relating to their employment; and

“(B) in prescribing regulations for any such appeals process—

“(i) ensure that employees of the Department of Defense are afforded the
protections of due process; and

“(i1) toward that end, be required to consult with the Merit Systems Pro-
tection Board before issuing any such regulations.

“(2) Any regulations establishing the appeals process required by paragraph (1)
that relate to any matters within the purview of chapter 77 shall—

“(A) provide for an independent review panel, appointed by the President,
which shall not include the Secretary or the Deputy Secretary of Defense or any
of their subordinates;

“(B) be issued only after—

“(1) notification to the appropriate committees of Congress; and
“(i1) consultation with the Merit Systems Protection Board and the Equal
Employment Opportunity Commission;
“(C) ensure the availability of procedures that—
“(i) are consistent with requirements of due process; and
“(ii) provide, to the maximum extent practicable, for the expeditious han-
dling of any matters involving the Department of Defense; and

“(D) modify procedures under chapter 77 only insofar as such modifications
are designed to further the fair, efficient, and expeditious resolution of matters
involving the employees of the Department of Defense.

“(h) PROVISIONS RELATED TO SEPARATION AND RETIREMENT INCENTIVES.—(1) The
Secretary may establish a program within the Department of Defense under which
employees may be eligible for early retirement, offered separation incentive pay to
separate from service voluntarily, or both. This authority may be used to reduce the
number of personnel employed by the Department of Defense or to restructure the
workforce to meet mission objectives without reducing the overall number of per-
sonnel. This authority is in addition to, and notwithstanding, any other authorities
established by law or regulation for such programs.

“(2) For purposes of this section, the term ‘employee’ means an employee of the
Department of Defense, serving under an appointment without time limitation, ex-
cept that such term does not include—

“(A) a reemployed annuitant under subchapter III of chapter 83 or chapter
84 of this title, or another retirement system for employees of the Federal Gov-
ernment;
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“(B) an employee having a disability on the basis of which such employee is
or would be eligible for disability retirement under any of the retirement sys-
tems referred to in paragraph (1); or

“(C) for purposes of eligibility for separation incentives under this section, an
employee who is in receipt of a decision notice of involuntary separation for mis-
conduct or unacceptable performance.

“(3) An employee who is at least 50 years of age and has completed 20 years of
service, or has at least 25 years of service, may, pursuant to regulations promul-
gated under this section, apply and be retired from the Department of Defense and
receive benefits in accordance with chapter 83 or 84 if the employee has been em-
ployed continuously within the Department of Defense for more than 30 days before
the date on which the determination to conduct a reduction or restructuring within
1 or more Department of Defense components is approved pursuant to the program
established under subsection (a).

“(4)(A) Separation pay shall be paid in a lump sum or in installments and shall
be equal to the lesser of—

“(1) an amount equal to the amount the employee would be entitled to receive
under section 5595(c) of this title, if the employee were entitled to payment
under such section; or

“(ii) $25,000.

“(B) Separation pay shall not be a basis for payment, and shall not be included
in the computation, of any other type of Government benefit. Separation pay shall
not be taken into account for the purpose of determining the amount of any sever-
ance pay to which an individual may be entitled under section 5595 of this title,
based on any other separation.

“(C) Separation pay, if paid in installments, shall cease to be paid upon the recipi-
ent’s acceptance of employment by the Federal Government, or commencement of
work under a personal services contract as described in paragraph (5).

“(5)(A) An employee who receives separation pay under such program may not be
reemployed by the Department of Defense for a 12-month period beginning on the
effective date of the employee’s separation, unless this prohibition is waived by the
Secretary on a case-by-case basis.

“(B) An employee who receives separation pay under this section on the basis of
a separation occurring on or after the date of the enactment of the Federal Work-
force Restructuring Act of 1994 (Public Law 103-236; 108 Stat. 111) and accepts em-
ployment with the Government of the United States, or who commences work
through a personal services contract with the United States within 5 years after the
date of the separation on which payment of the separation pay is based, shall be
required to repay the entire amount of the separation pay to the Department of De-
fense. If the employment is with an Executive agency (as defined by section 105 of
this title) other than the Department of Defense, the Director may, at the request
of the head of that agency, waive the repayment if the individual involved possesses
unique abilities and is the only qualified applicant available for the position. If the
employment is within the Department of Defense, the Secretary may waive the re-
payment if the individual involved is the only qualified applicant available for the
position. If the employment is with an entity in the legislative branch, the head of
the entity or the appointing official may waive the repayment if the individual in-
volved possesses unique abilities and is the only qualified applicant available for the
position. If the employment is with the judicial branch, the Director of the Adminis-
trative Office of the United States Courts may waive the repayment if the individual
involved possesses unique abilities and is the only qualified applicant available for
the position.

“(6) Under this program, early retirement and separation pay may be offered only
pursuant to regulations established by the Secretary, subject to such limitations or
conditions as the Secretary may require.

“(i) PROVISIONS RELATING TO REEMPLOYMENT.—If annuitant receiving an annuity
from the Civil Service Retirement and Disability Fund becomes employed in a posi-
tion within the Department of Defense, his annuity shall continue. An annuitant so
reemployed shall not be considered an employee for purposes of chapter 83 or 84.

“(j) PrOVISIONS RELATING TO HIRING.—Notwithstanding subsection (c), the Sec-
retary may exercise any hiring flexibilities that would otherwise be available to the
Secretary under section 4703.

“§9903. Attracting highly qualified experts

“(a) IN GENERAL.—The Secretary may carry out a program using the authority
provided in subsection (b) in order to attract highly qualified experts in needed occu-
pations, as determined by the Secretary.

“(b) AUTHORITY.—Under the program, the Secretary may—
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“(1) appoint personnel from outside the civil service and uniformed services
(as such terms are defined in section 2101 of this title) to positions in the De-
partment of Defense without regard to any provision of this title governing the
appointment of employees to positions in the Department of Defense;

“(2) prescribe the rates of basic pay for positions to which employees are ap-
pointed under paragraph (1) at rates not in excess of the maximum rate of basic
pay authorized for senior-level positions under section 5376 of this title, as in-
creased by locality-based comparability payments under section 5304 of this
title, notwithstanding any provision of this title governing the rates of pay or
classification of employees in the executive branch; and

“(3) pay any employee appointed under paragraph (1) payments in addition
to basic pay within the limits applicable to the employee under subsection (d).

“(c) LIMITATION ON TERM OF APPOINTMENT.—(1) Except as provided in paragraph
(2), the service of an employee under an appointment made pursuant to this section
may not exceed 5 years.

“(2) The Secretary may, in the case of a particular employee, extend the period
to which service is limited under paragraph (1) by up to 1 additional year if the
Secretary determines that such action is necessary to promote the Department of
Defense’s national security missions.

“(d) LIMITATIONS ON ADDITIONAL PAYMENTS.—(1) The total amount of the addi-
tional payments paid to an employee under this section for any 12-month period
may not exceed the lesser of the following amounts:

“(A) $50,000 in fiscal year 2004, which may be adjusted annually thereafter
by the Secretary, with a percentage increase equal to one-half of 1 percentage
point less than the percentage by which the Employment Cost Index, published
quarterly by the Bureau of Labor Statistics, for the base quarter of the year be-
fore the preceding calendar year exceeds the Employment Cost Index for the
base quarter of the second year before the preceding calendar year.

“(B) The amount equal to 50 percent of the employee’s annual rate of basic
pay.

For purposes of this paragraph, the term ‘base quarter’ has the meaning given such
term by section 5302(3).

“(2) An employee appointed under this section is not eligible for any bonus, mone-
tary award, or other monetary incentive for service except for payments authorized
under this section.

“(3) Notwithstanding any other provision of this subsection or of section 5307, no
additional payments may be paid to an employee under this section in any calendar
year if, or to the extent that, the employee’s total annual compensation will exceed
the maximum amount of total annual compensation payable at the salary set in ac-
cordance with section 104 of title 3.

“(e) SAVINGS PROVISIONS.—In the event that the Secretary terminates this pro-
gram, in the case of an employee who, on the day before the termination of the pro-
gram, is serving in a position pursuant to an appointment under this section—

“(1) the termination of the program does not terminate the employee’s em-
ployment in that position before the expiration of the lesser of—

“(A) the period for which the employee was appointed; or

“(B) the period to which the employee’s service is limited under sub-
section (c), including any extension made under this section before the ter-
mination of the program; and

“(2) the rate of basic pay prescribed for the position under this section may
not be reduced as long as the employee continues to serve in the position with-
out a break in service.

“§9904. Employment of older Americans

“(a) IN GENERAL.—Notwithstanding any other provision of law, the Secretary may
appoint older Americans into positions in the excepted service for a period not to
exceed 2 years, provided that—

“(1) any such appointment shall not result in—

“(A) the displacement of individuals currently employed by the Depart-
ment of Defense (including partial displacement through reduction of non-
overtime hours, wages, or employment benefits); or

“(B) the employment of any individual when any other person is in a re-
duction-in-force status from the same or substantially equivalent job within
the Department of Defense; and

“(2) the individual to be appointed is otherwise qualified for the position, as
determined by the Secretary.

“(b) EFFECT ON EXISTING RETIREMENT BENEFITS.—Notwithstanding any other pro-
vision of law, an individual appointed pursuant to subsection (a) who otherwise is
receiving an annuity, pension, social security payment, retired pay, or other similar
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payment shall not have the amount of said annuity, pension, social security, or
other similar payment reduced as a result of such employment.

“(c) EXTENSION OF APPOINTMENT.—Notwithstanding subsection (a), the Secretary
may extend an appointment made pursuant to this section for up to an additional
2 years if the individual employee possesses unique knowledge or abilities that are
not otherwise available to the Department of Defense.

“(d) DEFINITION.—For purposes of this section, the term ‘older American’ means
any citizen of the United States who is at least 55 years of age.

“§9905. Special pay and benefits for certain employees outside the United
States

“The Secretary may provide to certain civilian employees of the Department of De-
fense assigned to activities outside the United States as determined by the Sec-
retary to be in support of Department of Defense activities abroad hazardous to life
or health or so specialized because of security requirements as to be clearly distin-
guishable from normal Government employment—

“(1) allowances and benefits—

“(A) comparable to those provided by the Secretary of State to members
of the Foreign Service under chapter 9 of title I of the Foreign Service Act
of 1980 (Public Law 96-465, 22 U.S.C. 4081 et seq.) or any other provision
of law; or

“(B) comparable to those provided by the Director of Central Intelligence
to personnel of the Central Intelligence Agency; and

“(2) special retirement accrual benefits and disability in the same manner
provided for by the Central Intelligence Agency Retirement Act (50 U.S.C. 2001
et seq.) and in section 18 of the Central Intelligence Agency Act of 1949 (50
U.S.C. 403r).”.

(2) The table of chapters for part III of such title is amended by adding at the
end of subpart I the following new item:

“99. Department of Defense National Security Personnel System 9901”.

(b) IMPACT ON DEPARTMENT OF DEFENSE CIVILIAN PERSONNEL.—(1) Any exercise
of authority under chapter 99 of such title (as added by subsection (a)), including
under any system established under such chapter, shall be in conformance with the
requirements of this subsection.

(2) No other provision of this Act or of any amendment made by this Act may be
construed or applied in a manner so as to limit, supersede, or otherwise affect the
provisions of this section, except to the extent that it does so by specific reference
to this section.

TITLE II—DEPARTMENT OF DEFENSE
CIVILIAN PERSONNEL

SEC. 201. MODIFICATION OF THE OVERTIME PAY CAP.

Section 5542(a)(2) of title 5, United States Code, is amended—
(1) by inserting “the greater of” before “one and one-half’; and
(2) by inserting “or the hourly rate of basic pay of the employee” after “law)”
the second place it appears.

SEC. 202. CIVIL SERVICE RETIREMENT SYSTEM COMPUTATION FOR PART-TIME SERVICE.

Section 8339(p) of title 5, United States Code, is amended by adding at the end
the following new paragraphs:
“(3) In the administration of paragraph (1)—
“(A) subparagraph (A) of such paragraph shall apply with respect to pay for
service performed before, on, or after April 7, 1986; and
“(B) subparagraph (B) of such paragraph—
“i) shall apply with respect to that portion of any annuity which is attrib-
utable to service performed on or after April 7, 1986; and
“(1) shall not apply with respect to that portion of any annuity which is
attributable to service performed before April 7, 1986.
“(4) Paragraph (3) shall be effective with respect to any annuity entitlement to
which is based on a separation from service occurring on or after the date of the
enactment of this paragraph.”.

SEC. 203. MILITARY LEAVE FOR MOBILIZED FEDERAL CIVILIAN EMPLOYEES.

(a) IN GENERAL.—Subsection (b) of section 6323 of title 5, United States Code, is
amended—
(1) in paragraph (2)—
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(A) by redesignating subparagraphs (A) and (B) as clauses (i) and (ii), re-
spectively, and at the end of clause (ii), as so redesignated, by inserting
“or”; and

(B) by inserting “(A)” after “(2)”; and

(2) by inserting the following before the text beginning with “is entitled”:

“(B) performs full-time military service as a result of a call or order to active
duty in support of a contingency operation as defined in section 101(a)(13) of
title 10;”.

(b) EFFECTIVE DATE.—The amendments made by subsection (a) shall apply to
military service performed on or after the date of the enactment of this Act.

SEC. 204. COMMON OCCUPATIONAL AND HEALTH STANDARDS FOR DIFFERENTIAL PAYMENTS
AS A CONSEQUENCE OF EXPOSURE TO ASBESTOS.

(a) PREVAILING RATE SYSTEMS.—Section 5343(c)(4) of title 5, United States Code,
is amended by inserting before the semicolon at the end the following: “, and for
any hardship or hazard related to asbestos, such differentials shall be determined
by applying occupational safety and health standards consistent with the permis-
sible exposure limit promulgated by the Secretary of Labor under the Occupational
Safety and Health Act of 1970”.

(b) GENERAL SCHEDULE PAY RATES.—Section 5545(d) of such title is amended by
inserting before the period at the end of the first sentence the following: “, and for
any hardship or hazard related to asbestos, such differentials shall be determined
by applying occupational safety and health standards consistent with the permis-
sible exposure limit promulgated by the Secretary of Labor under the Occupational
Safety and Health Act of 1970”.

(c) APPLICABILITY.—Subject to any vested constitutional property rights, any ad-
ministrative or judicial determination after the date of enactment of this Act con-
cerning backpay for a differential established under section 5343(c)(4) or 5545(d) of
such title shall be based on occupational safety and health standards described in
the amendments made by subsections (a) and (b).

SEC. 205. INCREASE IN ANNUAL STUDENT LOAN REPAYMENT AUTHORITY.

Section 5379(b)(2)(A) of title 5, United States Code, is amended by striking
“$6,000” and inserting “$10,000”.
SEC. 206. AUTHORIZATION FOR CABINET SECRETARIES, SECRETARIES OF MILITARY DEPART-
MENTS, AND HEADS OF EXECUTIVE AGENCIES TO BE PAID ON A BIWEEKLY BASIS.
(a) AUTHORIZATION.—Section 5504 of title 5, United States Code, is amended—

(1) by redesignating subsection (c) as subsection (d);

(2) by striking the last sentence of both subsection (a) and subsection (b); and

(3) by inserting after subsection (b) the following:

“(c) For the purposes of this section:

“(1) The term ‘employee’ means—

“(A) an employee in or under an Executive agency;

“(B) an employee in or under the Office of the Architect of the Capitol,
the Botanic Garden, and the Library of Congress, for whom a basic admin-
istrative workweek is established under section 6101(a)(5) of this title; and

“(C) an individual employed by the government of the District of Colum-
bia.

“(2) The term ‘employee’ does not include—

“(A) an employee on the Isthmus of Panama in the service of the Panama
Canal Commission; or

“(B) an employee or individual excluded from the definition of employee
in section 5541(2) of this title other than an employee or individual ex-
cluded by clauses (ii), (iii), and (xiv) through (xvii) of such section.

“(3) Notwithstanding paragraph (2), an individual who otherwise would be ex-
cluded from the definition of employee shall be deemed to be an employee for
purposes of this section if the individual’s employing agency so elects, under
guidelines in regulations promulgated by the Office of Personnel Management
under subsection (d)(2).”.

(b) GUIDELINES.—Subsection (d) of section 5504 of such title, as redesignated by
subsection (a), is amended—

(1) by inserting “(1)” after “(d)”; and

(2) by adding at the end the following new paragraph:

“(2) The Office of Personnel Management shall provide guidelines by regulation
for exemptions to be made by the heads of agencies under subsection (c)(3). Such
guidelines shall provide for such exemptions only under exceptional circumstances.”.
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SEC. 207. ADDITIONAL CLASSES OF INDIVIDUALS ELIGIBLE TO PARTICIPATE IN THE FED-
ERAL LONG-TERM CARE INSURANCE PROGRAM.

(a) CERTAIN EMPLOYEES OF THE DISTRICT OF COLUMBIA GOVERNMENT.—Section
9001(1) of title 5, United States Code, is amended by striking “2105(c),” and all that
follows and inserting “2105(c).”.

(b) FORMER FEDERAL EMPLOYEES WHO WoULD BE ELIGIBLE TO BEGIN RECEIVING
AN ANNUITY UPON ATTAINING THE REQUISITE MINIMUM AGE.—Section 9001(2) of
title 5, United States Code, is amended—

(1) in subparagraph (A), by striking “and” at the end;
(2) in subparagraph (B), by striking the period and inserting “; and”; and
(3) by adding at the end the following:

“(C) any former employee who, on the basis of his or her service, would
meet all requirements for being considered an ‘annuitant’ within the mean-
ing of subchapter III of chapter 83, chapter 84, or any other retirement sys-
tem for employees of the Government, but for the fact that such former em-
ployee has not attained the minimum age for title to annuity.”.

(¢) RESERVISTS TRANSFERRED TO THE RETIRED RESERVE WHO ARE UNDER AGE
60.—Section 9001(4) of title 5, United States Code, is amended by striking “includ-
ing” and all that follows through “who has” and inserting “and a member who has
been transferred to the Retired Reserve and who would be entitled to retired pay
under chapter 1223 of title 10 but for not having”.

SEC. 208. CLARIFICATION TO HATCH ACT; LIMITATION ON DISCLOSURE OF CERTAIN
RECORDS.

(a) CLARIFICATION TO HATCH AcT.—No Federal employee or individual who volun-
tarily separates from the civil service (including by transferring to an international
organization in the circumstances described in section 3582(a) of title 5, United
States Code) shall be subject to enforcement of the provisions of section 7326 of such
title (including any loss of rights under subchapter IV of chapter 35 of such title
resulting from any proceeding under such section 7326), except that this subsection
shall not apply in the event that such employee or individual subsequently becomes
reemployed in the civil service. The preceding sentence shall apply to any complaint
which is filed with or pending before the Merit Systems Protection Board after the
date of the enactment of this Act.

(b) LIMITATION ON DISCLOSURE OF CERTAIN RECORDS.—Notwithstanding any other
provision of law, rule, or regulation, nothing described in paragraph (2) or (3) of use
“q” of the proposed revisions published in the Federal Register on July 12, 2001 (66
Fed. Reg. 36613) shall be considered to constitute a routine use of records main-
tained by the Office of Special Counsel.

(c) DEFINITIONS.—For purposes of this section—

(1) the term “Federal employee or individual” means any employee or indi-
vidual, as referred to in section 7326 of title 5, United States Code;

(2) the term “civil service” has the meaning given such term by section 2101
of title 5, United States Code;

(3) the term “international organization” has the meaning given such term by
section 3581 of title 5, United States Code; and

(4) the terms “routine use” and “record” have the respective meanings given
such terms under section 552a(a) of title 5, United States Code.

SEC. 209. SENIOR EXECUTIVE SERVICE AND PERFORMANCE.

d(a) SENIOR EXECUTIVE PAY.—Chapter 53 of title 5, United States Code, is amend-
ed—
(1) in section 5304—
(A) in subsection (g)(2)—
(i) in subparagraph (A) by striking “subparagraphs (A)—(E)” and in-
serting “subparagraphs (A)—(D)”; and
(i1) in subparagraph (B) by striking “subsection (h)(1)(F)” and insert-
ing “subsection (h)(1)(D)”;
(B) in subsection (h)(1)—
(i) by striking subparagraphs (B) and (C);
(i) by redesignating subparagraphs (D), (E), and (F) as subpara-
graphs (B), (C), and (D), respectively;
(i11) in clause (ii) by striking “or” at the end;
(év) in clause (iii) by striking the period and inserting a semicolon;
an
(v) by adding at the end the following new clauses:
“(iv) a Senior Executive Service position under section 3132;
“(v) a position in the Federal Bureau of Investigation and Drug Enforcement
Administration Senior Executive Service under section 3151; or
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“(vi) a position in a system equivalent to the system in clause (iv), as deter-
mined by the President’s Pay Agent designated under subsection (d).”; and
(C) in subsection (h)(2)(B)—
(1) in clause (1)—
(I) by striking “subparagraphs (A) through (E)” and inserting
“subparagraphs (A) through (C)”; and
(IT) by striking “clause (i) or (ii)” and inserting “clause (i), (ii),
(iii), (iv), (v), or (vii)”; and
(i) in clause (i1)—
(I) by striking “paragraph (1)(F)” and inserting “paragraph
(1H(D)”; and
(II) by striking “clause (i) or (ii)” and inserting “clause (i), (ii),
(iii), (iv), (v), or (vi)”;
(2) by amending section 5382 to read as follows:

“§ 5382. Establishment of rates of pay for the Senior Executive Service

“(a) Subject to regulations prescribed by the Office of Personnel Management,
there shall be established a range of rates of basic pay for the Senior Executive
Service, and each senior executive shall be paid at one of the rates within the range,
based on individual performance, contribution to the agency’s performance, or both,
as determined under a rigorous performance management system. The lowest rate
of the range shall not be less than the minimum rate of basic pay payable under
section 5376, and the highest rate, for any position under this system or an equiva-
lent system as determined by the President’s Pay Agent designated under section
5304(d), shall not exceed the rate for level III of the Executive Schedule. The pay-
ment of the rates shall not be subject to the pay limitation of section 5306(e) or
5373.

“(b) Notwithstanding the provisions of subsection (a), the applicable maximum
shall be level II of the Executive Schedule for any agency that is certified under sec-
tion 5307 as having a performance appraisal system which, as designed and applied,
makes meaningful distinctions based on relative performance.

“(c) No employee may suffer a reduction in pay by reason of transfer from an
agency with an applicable maximum rate of pay prescribed under subsection (b) to
an agency with an applicable maximum rate of pay prescribed under subsection
(a).”; and

(3) in section 5383—

(A) in subsection (a) by striking “which of the rates established under sec-
tion 5382 of this title” and inserting “which of the rates within a range es-
tablished under section 5382”; and

(B) in subsection (c) by striking “for any pay adjustment under section
5382 of this title” and inserting “as provided in regulations prescribed by
the Office under section 5385”.

(b) PosT-EMPLOYMENT RESTRICTIONS.—(1) Clause (ii) of section 207(c)(2)(A) of title
18, United States Code is amended to read as follows:

“(i1) employed in a position which is not referred to in clause (i) and for
which that person is paid at a rate of basic pay which is equal to or greater
than 96 percent of the rate of basic pay for level II of the Executive Sched-
ule, or, for a period of 2 years following the enactment of the Federal Em-
ployees Pay for Performance Act of 2003, a person who, on the day prior
to the enactment of that Act, was employed in a position which is not re-
ferred to in clause (i) and for which the rate of basic pay, exclusive of any
locality-based pay adjustment under section 5304 or section 5304a of title
5, was equal to or greater than the rate of basic pay payable for level 5
of t},}e Senior Executive Service on the day prior to the enactment of that

(2) Subchéq;ter I of chapter 73 of title 5, United States Code, is amended by insert-
ing at the end the following new section:

“§7302. Post-employment notification

“(a) Not later than the effective date of the amendments made by sections 3 and
4 of the Federal Employees Pay for Performance Act of 2003, or 180 days after the
date of enactment of that Act, whichever is later, the Office of Personnel Manage-
ment shall, in consultation with the Attorney General and the Office of Government
Ethics, promulgate regulations requiring that each Executive branch agency notify
any employee of that agency who is subject to the provisions of section 207(c)(1) of
the 18, as a result of the amendment to section 207(c)(2)(A)(i) of that title by that

ct.

“(b) The regulations shall require that notice be given before, or as part of, the
action that affects the employee’s coverage under section 207(c)(1) of title 18, by vir-
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tue of the provisions of section 207(c)(2)(A)(ii) of that title, and again when employ-
ment or service in the covered position is terminated.”.

(¢) CLERICAL AMENDMENTS.—(1) The table of sections for chapter 53 of title 5,
United States Code, is amended by striking the item relating to section 5382 and
inserting the following:

“5382. Establishment of rates of pay for the Senior Executive Service.”.

(2) The table of sections for chapter 73 of title 5, United States Code, is amended
by adding after the item relating to section 7301 the following:

“7302. Post-employment notification.”.

(d) EFFECTIVE DATE AND APPLICABILITY.—(1) The amendments made by this sec-
tion shall take effect on the first day of the first pay period beginning on or after
the first January 1 following the date of enactment of this section.

(2) The amendments made by subsection (a) may not result in a reduction in the
rate of basic pay for any senior executive during the first year after the effective
date of those amendments.

(3) For the purposes of paragraph (2), the rate of basic pay for a senior executive
shall be deemed to be the rate of basic pay set for the senior executive under section
5383 of title 5, United States Code, plus applicable locality pay paid to that senior
executive, as of the date of enactment of this Act.

SEC. 210. DESIGN ELEMENTS OF PAY-FOR-PERFORMANCE SYSTEMS IN DEMONSTRATION
PROJECTS.

A pay-for-performance system may not be initiated under chapter 47 of title 5,
United States Code, after the date of enactment of this Act, unless it incorporates
the following elements:

(1) adherence to merit principles set forth in section 2301 of such title;

(2) a fair, credible, and transparent employee performance appraisal system;

(3) a link between elements of the pay-for-performance system, the employee
performance appraisal system, and the agency’s strategic plan;

(4) a means for ensuring employee involvement in the design and implemen-
tation of the system,;

(5) adequate training and retraining for supervisors, managers, and employ-
ees in the implementation and operation of the pay-for-performance system,;

(6) a process for ensuring ongoing performance feedback and dialogue be-
tween supervisors, managers, and employees throughout the appraisal period,
and setting timetables for review;

(7) effective safeguards to ensure that the management of the system is fair
and equitable and based on employee performance; and

(8) a means for ensuring that adequate agency resources are allocated for the
design, implementation, and administration of the pay-for-performance system.

SEC. 211. FEDERAL FLEXIBLE BENEFITS PLAN ADMINISTRATIVE COSTS.

(a) IN GENERAL.—Notwithstanding any other provision of law, an agency or other
employing entity of the Government which provides or plans to provide a flexible
spending account option for its employees shall not impose any fee with respect to
any of its employees in order to defray the administrative costs associated there-
with.

(b) OFFSET OF ADMINISTRATIVE CoOsTS.—Each such agency or employing entity
that offers a flexible spending account option under a program established or admin-
istered by the Office of Personnel Management shall periodically forward to such
Office, or entity designated by such Office, the amount necessary to offset the ad-
ministrative costs of such program which are attributable to such agency.

(¢) REPORTS.—(1) The Office shall submit a report to the Committee on Govern-
ment Reform of the House of Representatives and the Committee on Governmental
Affairs of the Senate no later than March 31, 2004, specifying the administrative
costs associated with the Governmentwide program (referred to in subsection (b)) for
fiscal year 2003, as well as the projected administrative costs of such program for
each of the 5 fiscal years thereafter.

(2) At the end of each of the first 3 calendar years in which an agency or other
employing entity offers a flexible spending account option under this section, such
agency or entity shall submit a report to the Office of Management and Budget
showing the amount of its employment tax savings in such year which are attrib-
utable to such option, net of administrative fees paid under section (b).

SEC. 212. NONREDUCTION IN PAY WHILE FEDERAL EMPLOYEE IS SERVING ON ACTIVE DUTY
IN A RESERVE COMPONENT OF THE UNIFORMED SERVICES.

(a) IN GENERAL.—Subchapter IV of chapter 55 of title 5, United States Code, is
amended by adding at the end the following new section:
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“§5538. Nonreduction in pay while serving on active duty in a reserve com-
ponent

“(a) An employee who is also a member of a reserve component and is absent from
a position of employment with the Federal Government under a call or order to
serve on active duty for a period of more than 30 days shall be entitled to receive,
for each pay period described in subsection (b), an amount equal to the difference
(if any) between—

“(1) the amount of civilian basic pay that would otherwise have been payable
to the employee for such pay period if the employee’s civilian employment with
the Government had not been interrupted by the service on active duty; and

“(2) the amount of military compensation that is payable to the employee for
the service on active duty and is allocable to such pay period.

“(b)(1) Amounts under this section shall be payable with respect to each pay pe-
riod (which would otherwise apply if the employee’s civilian employment had not
been interrupted) that occurs—

“(A) while the employee serves on active duty for a period of more than 30
days;

“(B) while the employee is hospitalized for, or convalescing from, an illness
or injury incurred in, or aggravated during, the performance of such active duty;
or

“(C) during the 14-day period beginning at the end of such active duty or the
end of the period referred to in subparagraph (B).

“(2) Paragraph (1) shall not apply with respect to a pay period for which the em-
ployee receives civilian basic pay (including by taking any annual, military, or other
paid leave) to which the employee is entitled by virtue of the employee’s civilian em-
ployment with the Government.

“(c) Any amount payable under this section to an employee shall be paid—

“(1) by employing agency of the employee;

“(2) from the appropriations or fund that would be used to pay the employee
if the employee were in a pay status; and

“(3) to the extent practicable, at the same time and in the same manner as
would civilian basic pay if the employee’s civilian employment had not been in-
terrupted.

“(d) In consultation with the Secretary of Defense, the Office of Personnel Man-
agement shall prescribe such regulations as may be necessary to carry out this sec-
tion.

“(e) In consultation with the Office of Personnel Management, the head of each
employing agency shall prescribe procedures to ensure that the rights under this
section apply to the employees of such agency.

“(f) In this section:

“(1) The terms ‘active duty for a period of more than 30 days’, ‘member’, and
‘reserve component’ have the meanings given such terms in section 101 of title

“(2) The term ‘civilian basic pay’ includes any amount payable under section
5304 of this title.

“(3) The term ‘employing agency’, as used with respect to an employee enti-
tled to any payments under this section, means the agency with respect to
which the employee has reemployment rights under chapter 43 of title 38. The
term ‘agency’ has the meaning given such term in subparagraph (C) of section
2302(a)(2) of this title, except that the term includes Government corporations
and agencies excluded by clause (i) or (ii) of such subparagraph.

“(4) The term ‘military compensation’ has the meaning given the term ‘pay’
in section 101(21) of title 37, except that the term includes allowances provided
under chapter 7 of such title.”.

(b) CLERICAL AMENDMENT.—The table of sections for chapter 55 of title 5, United
States Code, is amended by inserting after the item relating to section 5537 the fol-
lowing:

“5538. Nonreduction in pay while serving on active duty in a reserve component.”.

(¢) APPLICATION OF AMENDMENT.—Section 5538 of title 5, United States Code, as
added by subsection (a), shall apply with respect to pay periods (as described in sub-
section (b) of such section) beginning on or after the date of the enactment of this
Act.

SEC. 213. EMPLOYEE SURVEYS.

(a) IN GENERAL.—Each agency shall conduct an annual survey of its employees
(including survey questions unique to the agency and questions prescribed under
subsection (b)) to assess—
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(1) leadership and management practices that contribute to agency perform-
ance; and
(2) employee satisfaction with—
(A) leadership policies and practices;
(B) work environment;
(C) rewards and recognition for professional accomplishment and personal
contributions to achieving organizational mission;
(D) opportunity for professional development and growth; and
(E) opportunity to contribute to achieving organizational mission.

(b) REGULATIONS.—The Office of Personnel Management shall issue regulations
prescribing survey questions that should appear on all agency surveys under sub-
section (a) in order to allow a comparison across agencies.

(c) AVAILABILITY OF RESULTS.—The results of the agency surveys under subsection
(a) shall be made available to the public and posted on the website of the agency
involved, unless the head of such agency determines that doing so would jeopardize
or negatively impact national security.

(d) AGENCY DEFINED.—For purposes of this section, the term “agency” means an
Executive agency (as defined by section 105 of title 5, United States Code).

TITLE III—PROVISIONS RELATING TO THE SE-
CURITIES AND EXCHANGE COMMISSION AND
THE NATIONAL AERONAUTICS AND SPACE
ADMINISTRATION

Subtitle A—Securities and Exchange Commission

SEC. 301. SECURITIES AND EXCHANGE COMMISSION.

(a) IN GENERAL.—Subchapter I of chapter 31 of title 5, United States Code, is
amended by adding at the end the following:

“§3114. Appointment of accountants, economists, and examiners by the Se-
curities and Exchange Commission

“(a) APPLICABILITY.—This section applies with respect to any position of account-
ant, economist, and securities compliance examiner at the Commission that is in the
competitive service.

“(b) APPOINTMENT AUTHORITY.—

“(1) IN GENERAL.—The Commission may appoint candidates to any position
described in subsection (a)—

“(A) in accordance with the statutes, rules, and regulations governing ap-
pointments in the excepted service; and

“(B) notwithstanding any statutes, rules, and regulations governing ap-
pointments in the competitive service.

“(2) RULE OF CONSTRUCTION.—The appointment of a candidate to a position
under authority of this subsection shall not be considered to cause such position
to be converted from the competitive service to the excepted service.

“(c) REPORTS.—No later than 90 days after the end of fiscal year 2003 (for fiscal
year 2003) and 90 days after the end of fiscal year 2005 (for fiscal years 2004 and
2005), the Commission shall submit a report with respect to its exercise of the au-
thority granted by subsection (b) during such fiscal years to the Committee on Gov-
ernment Reform and the Committee on Financial Services of the House of Rep-
resentatives and the Committee on Governmental Affairs and the Committee on
Banking, Housing, and Urban Affairs of the Senate. Such reports shall describe the
changes in the hiring process authorized by such subsection, including relevant in-
formation related to—

“(1) the quality of candidates;

“(2) the procedures used by the Commission to select candidates through the
streamlined hiring process;

“(3) the numbers, types, and grades of employees hired under the authority;

“(4) any benefits or shortcomings associated with the use of the authority;

“(5) the effect of the exercise of the authority on the hiring of veterans and
other demographic groups; and

“(6) the way in which managers were trained in the administration of the
streamlined hiring system.

“(d) CoMMISSION DEFINED.—For purposes of this section, the term ‘Commission’
means the Security and Exchange Commission.”.
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(b) CLERICAL AMENDMENT.—The table of sections for chapter 31 of title 5, United
States Code, is amended by inserting after the item relating to section 3113 the fol-
lowing:

“3114. Appointment of accountants, economists, and examiners by the Securities and Exchange Commission.”.

Subtitle B—National Aeronautics and Space
Administration

SEC. 311. WORKFORCE AUTHORITIES AND PERSONNEL PROVISIONS.

(a) IN GENERAL.—Subpart I of part III of title 5, United States Code, is amended
by inserting after chapter 97, as added by section 841(a)(2) of the Homeland Secu-
rity Act of 2002 (Public Law 107-296; 116 Stat. 2229), the following:

“CHAPTER 98—NATIONAL AERONAUTICS AND SPACE
ADMINISTRATION

“SUBCHAPTER I—WORKFORCE AUTHORITIES

“Sec.

“9801. Definitions.

“9802. Planning, notification, and reporting requirements.
“9803. Workforce authorities.

“9804. Recruitment, redesignation, and relocation bonuses.
“9805. Retention bonuses.

“9806. Term appointments.

“9807. Pay authority for critical positions.

“9808. Assignments of intergovernmental personnel.
“9809. Enhanced demonstration project authority.

“9810. Voluntary separation incentive payments.

“9811. Limitations relating to bonuses.

“SUBCHAPTER II—PERSONNEL PROVISIONS

“9831. Definitions.

“9832. NASA-Industry exchange program.

“9833. Science and technology scholarship program.

“9834. Distinguished scholar appointment authority.

“9835. Travel and transportation expenses of certain new appointees.
“9836. Annual leave enhancements.

“9837. Limited appointments to Senior Executive Service positions.
“9838. Superior qualifications pay.

“SUBCHAPTER [—WORKFORCE AUTHORITIES

“§ 9801. Definitions
“For purposes of this subchapter—

“(1) the term ‘Administration’ means the National Aeronautics and Space Ad-
ministration;

“(2) the term ‘Administrator’ means the Administrator of the National Aero-
nautics and Space Administration;

“(3) the term ‘critical need’ means a specific and important requirement of the
Administration’s mission that the Administration is unable to fulfill because the
Administration lacks the appropriate employees because—

“(A) of the inability to fill positions; or
“(B) employees do not possess the requisite skills;

“(4) the term ‘employee’ means an individual employed in or under the Ad-
ministration;

“(5) the term ‘workforce plan’ means the plan required under section 9802(a);

“(6) the term ‘appropriate committees of Congress’ means—

“(A) the Committees on Government Reform, Science, and Appropriations
of the House of Representatives; and

“(B) the Committees on Governmental Affairs, Commerce, Science, and
Transportation, and Appropriations of the Senate; and

“(7) the term ‘redesignation bonus’ means a bonus under section 9804 paid
to an individual described in subsection (a)(2) thereof.

“§ 9802. Planning, notification, and reporting requirements

“(a) Not later than 90 days before exercising any of the workforce authorities
under this subchapter, the Administrator shall submit a written plan to the appro-
priate committees of Congress. A plan under this subchapter may not be imple-
mented without the approval of the Office of Personnel Management.

“(b) A workforce plan shall include a description of—

“(1) each critical need of the Administration and the criteria used in the iden-
tification of that need;
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“(2)(A) the functions, approximate number, and classes or other categories of
positions or employees that—
“(i) address critical needs; and
“(i1) would be eligible for each authority proposed to be exercised under
section 9803; and

“(B) how the exercise of those authorities with respect to the eligible positions
or employees involved would address each critical need identified under para-
graph (1);

“(3)(A) any critical need identified under paragraph (1) which would not be
addressed by the authorities made available under this subchapter; and

“(B) the reasons why those needs would not be so addressed,;

“(4) the specific criteria to be used in determining which individuals may re-
ceive the benefits described under sections 9804, 9805 (including the criteria for
granting bonuses in the absence of a critical need), and 9810, and how the level
of those benefits will be determined,;

“(5) the safeguards or other measures that will be applied to ensure that this
subchapter is carried out in a manner consistent with merit system principles;

“(6) the means by which employees will be afforded the notification required
under subsections (¢) and (d)(1)(B);

“(7) the methods that will be used to determine if the authorities exercised
under this subchapter have successfully addressed each critical need identified
under paragraph (1); and

“(8)(A) the recruitment methods used by the Administration before the enact-
ment of this chapter to recruit highly qualified individuals; and

“(B) the changes the Administration will implement after the enactment of
this chapter in order to improve its recruitment of highly qualified individuals,
including how it intends to use—

“(1) nongovernmental recruitment or placement agencies; and
“(i1) Internet technologies.

“(c) Not later than 60 days before first exercising any of the workforce authorities
made available under this subchapter, the Administrator shall provide to all em-
ployees the workforce plan and any additional information which the Administrator
considers appropriate.

“d)(1)(A) The Administrator may submit any modifications to the workforce plan
to the Office of Personnel Management. Modifications to the workforce plan may not
be implemented without the approval of the Office of Personnel Management.

“(B) Not later than 60 days before implementing any such modifications, the Ad-
ministrator shall provide an appropriately modified plan to all employees of the Ad-
ministration and to the appropriate committees of Congress.

“(2) Any reference in this subchapter or any other provision of law to the work-
force plan shall be considered to include any modification made in accordance with
this subsection.

“(e) Before submitting any written plan under subsection (a) (or modification
under subsection (d)) to the Office of Personnel Management, the Administrator
shall—

“(1) provide to each employee representative representing any employees who
might be affected by such plan (or modification) a copy of the proposed plan (or
modification);

“(2) give each representative 30 calendar days (unless extraordinary cir-
cumstances require earlier action) to review and make recommendations with
respect to the proposed plan (or modification); and

“(3) give any recommendations received from any such representatives under
paragraph (2) full and fair consideration in deciding whether or how to proceed
with respect to the proposed plan (or modification).

“(f) None of the workforce authorities made available under this subchapter may
be exercised in a manner inconsistent with the workforce plan.

“(g) Whenever the Administration submits its performance plan under section
1115 of title 31 to the Office of Management and Budget for any year, the Adminis-
tration shall at the same time submit a copy of such plan to the appropriate com-
mittees of Congress.

“(h) Not later than 6 years after date of enactment of this subchapter, the Admin-
istrator shall submit to the appropriate committees of Congress an evaluation and
analysis of the actions taken by the Administration under this subchapter, includ-
ing—

“(1) an evaluation, using the methods described in subsection (b)(7), of wheth-
er the authorities exercised under this subchapter successfully addressed each
critical need identified under subsection (b)(1);
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“(2) to the extent that they did not, an explanation of the reasons why any
critical need (apart from the ones under subsection (b)(3)) was not successfully
addressed; and

“(3) recommendations for how the Administration could address any remain-
ing critical need and could prevent those that have been addressed from recur-
ring.

“§ 9803. Workforce authorities

“(a) The workforce authorities under this subchapter are the following:
“(1) The authority to pay recruitment, redesignation, and relocation bonuses
under section 9804.
“(2) The authority to pay retention bonuses under section 9805.
“(3) The authority to make term appointments and to take related personnel
actions under section 9806.
“(4) The authority to fix rates of basic pay for critical positions under section
9807.
“(5) The authority to extend intergovernmental personnel act assignments
under section 9808.
“(6) The authority to apply subchapter II of chapter 35 in accordance with sec-
tion 9810.
“(b) No authority under this subchapter may be exercised with respect to any offi-
%er who is appointed by the President, by and with the advice and consent of the
enate.
“(c) Unless specifically stated otherwise, all authorities provided under this sub-
chapter are subject to section 5307.

“§ 9804. Recruitment, redesignation, and relocation bonuses

“(a) Notwithstanding section 5753, the Administrator may pay a bonus to an indi-
vidual, il% accordance with the workforce plan and subject to the limitations in this
section, if—

“(1) the Administrator determines that the Administration would be likely, in
the absence of a bonus, to encounter difficulty in filling a position; and

“(2) the individual—

“(A) is newly appointed as an employee of the Federal Government;

“(B) is currently employed by the Federal Government and is newly ap-
pointed to another position in the same geographic area; or

“(C) is currently employed by the Federal Government and is required to
relocate to a different geographic area to accept a position with the Admin-
istration.

“(b) If the position is described as addressing a critical need in the workforce plan
under section 9802(b)(2)(A), the amount of a bonus may not exceed—

“(1) 50 percent of the employee’s annual rate of basic pay (including com-
parability payments under sections 5304 and 5304a) as of the beginning of the
service period multiplied by the service period specified under subsection
(d(MDB)A); or

“(2) 100 percent of the employee’s annual rate of basic pay (including com-
parability payments under sections 5304 and 5304a) as of the beginning of the
service period.

“(c) If the position is not described as addressing a critical need in the workforce
plan under section 9802(b)(2)(A), the amount of a bonus may not exceed—

“(1) 25 percent of the employee’s annual rate of basic pay (including com-
parability payments under sections 5304 and 5304a) as of the beginning of the
service period multiplied by the service period specified under subsection
(d(1)(B)@); or

“(2) 100 percent of the employee’s annual rate of basic pay (including com-
parability payments under sections 5304 and 5304a) as of the beginning of the
service period.

“(d)(1)(A) Payment of a bonus under this section shall be contingent upon the indi-
vidual entering into a service agreement with the Administration.

“(B) At a minimum, the service agreement shall include—

“@i) the required service period;

“(ii) the method of payment, including a payment schedule, which may in-
clude a lump-sum payment, installment payments, or a combination thereof;

“(iii) the amount of the bonus and the basis for calculating that amount; and

“(iv) the conditions under which the agreement may be terminated before the
agreed-upon service period has been completed, and the effect of the termi-
nation.

“(2) For purposes of determinations under subsections (b)(1) and (c)(1), the em-
ployee’s service period shall be expressed as the number equal to the full years and
twelfth parts thereof, rounding the fractional part of a month to the nearest twelfth
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part of a year. The service period may not be less than 6 months and may not ex-
ceed 4 years.

“(3) A bonus under this section may not be considered to be part of the basic pay
of an employee.

“(e) Before paying a bonus under this section, the Administration shall establish
a plan for paying recruitment, redesignation, and relocation bonuses, subject to ap-
proval by the Office of Personnel Management.

“(f) The Administrator shall submit to the appropriate committees of Congress,
not later than February 28 of each of the next 10 years beginning after the date
of enactment of this subchapter, a summary of all bonuses paid under subsections
(b) and (c¢) during the preceding year. Such summary shall include the number of
bonuses paid, the total amount of bonuses paid, and the average percentage used
in calculating the total average bonus amount, under each such subsection.

“§ 9805. Retention bonuses

“(a) Notwithstanding section 5754, the Administrator may pay a bonus to an em-
ployee, in accordance with the workforce plan and subject to the limitations in this
section, if the Administrator determines that—

“(1) the unusually high or unique qualifications of the employee or a special
need of the Administration for the employee’s services makes it essential to re-
tain the employee; and

“(2) the employee would be likely to leave in the absence of a retention bonus.

“(b) If the position is described as addressing a critical need in the workforce plan
under section 9802(b)(2)(A), the amount of a bonus may not exceed 50 percent of
the employee’s annual rate of basic pay (including comparability payments under
sections 5304 and 5304a).

“(c) If the position is not described as addressing a critical need in the workforce
plan under section 9802(b)(2)(A), the amount of a bonus may not exceed 25 percent
of the employee’s annual rate of basic pay (including comparability payments under
sections 5304 and 5304a).

“(d)(1)(A) Payment of a bonus under this section shall be contingent upon the em-
ployee entering into a service agreement with the Administration.

“(B) At a minimum, the service agreement shall include—

“(1) the required service period;

“(i1) the method of payment, including a payment schedule, which may in-
clude a lump-sum payment, installment payments, or a combination thereof;

“(iii) the amount of the bonus and the basis for calculating the amount; and

“(iv) the conditions under which the agreement may be terminated before the
agreed-upon service period has been completed, and the effect of the termi-
nation.

“(2) The employee’s service period shall be expressed as the number equal to the
full years and twelfth parts thereof, rounding the fractional part of a month to the
nearest twelfth part of a year. The service period may not be less than 6 months
and may not exceed 4 years.

“(8) Notwithstanding paragraph (1), a service agreement is not required if the Ad-
ministration pays a bonus in biweekly installments and sets the installment pay-
ment at the full bonus percentage rate established for the employee, with no portion
of the bonus deferred. In this case, the Administration shall inform the employee
in writing of any decision to change the retention bonus payments. The employee
shall continue to accrue entitlement to the retention bonus through the end of the
pay period in which such written notice is provided.

“(e) A bonus under this section may not be considered to be part of the basic pay
of an employee.

“(f) An employee is not entitled to a retention bonus under this section during a
service period previously established for that employee under section 5753 or under
section 9804.

“(g) The Administrator shall submit to the appropriate committees of Congress,
not later than February 28 of each of the next 10 years beginning after the date
of enactment of this subchapter, a summary of all bonuses paid under subsections
(b) and (c¢) during the preceding year. Such summary shall include the number of
bonuses paid, the total amount of bonuses paid, and the average percentage used
in calculating the total average bonus amount, under each such subsection.

“§9806. Term appointments

“(a) The Administrator may authorize term appointments within the Administra-
tion under subchapter I of chapter 33, for a period of not less than 1 year and not
more than 6 years.

“(b) Notwithstanding chapter 33 or any other provision of law relating to the ex-
amination, certification, and appointment of individuals in the competitive service,
the Administrator may convert an employee serving under a term appointment to
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a permanent appointment in the competitive service within the Administration
without further competition if—

“(1) such individual was appointed under open, competitive examination
under subchapter I of chapter 33 to the term position;

“(2) the announcement for the term appointment from which the conversion
is made stated that there was potential for subsequent conversion to a career-
conditional or career appointment;

“(3) the employee has completed at least 2 years of current continuous service
under a term appointment in the competitive service;

“(4) the employee’s performance under such term appointment was at least
fully successful or equivalent; and

“(5) the position to which such employee is being converted under this section
is in the same occupational series, is in the same geographic location, and pro-
vides no greater promotion potential than the term position for which the com-
petitive examination was conducted.

“(c) Notwithstanding chapter 33 or any other provision of law relating to the ex-
amination, certification, and appointment of individuals in the competitive service,
the Administrator may convert an employee serving under a term appointment to
a permanent appointment in the competitive service within the Administration
through internal competitive promotion procedures if the conditions under para-
graphs (1) through (4) of subsection (b) are met.

“(d) An employee converted under this section becomes a career-conditional em-
ployee, unless the employee has otherwise completed the service requirements for
career tenure.

“(e) An employee converted to career or career-conditional employment under this
section acquires competitive status upon conversion.

“(f) The Administrator shall submit to the appropriate committees of Congress,
not later than February 28 of each of the next 10 years beginning after the date
of enactment of this subchapter—

“(1) the total number of term appointments converted during the previous cal-
endar year; and

“(2) of that total number, the number of conversions that were made to ad-
dress a critical need described in the Workforce Plan pursuant to section
9802(b)(2).

“§9807. Pay authority for critical positions

“(a) In this section, the term ‘position’ means—
“(1) a position to which chapter 51 applies, including a position in the Senior
Executive Service;
“(2) a position under the Executive Schedule under sections 5312 through
5317;
“(3) a position established under section 3104; or
“(4) a senior-level position to which section 5376(a)(1) applies.
“(b) Authority under this section—
“(1) may be exercised only with respect to a position that—
“(A) is described as addressing a critical need in the workforce plan under
section 9802(b)(2)(A); and
“(B) requires expertise of an extremely high level in a scientific, technical,
professional, or administrative field;
“(2) may be exercised only to the extent necessary to recruit or retain an indi-
vidual exceptionally well qualified for the position; and
“(3) may be exercised only in retaining employees of the Administration or in
appointing individuals who were not employees of another Federal agency as
defined under section 5102(a)(1).

“(e)(1) Notwithstanding section 5377, the Administrator may fix the rate of basic
pay for a position in the Administration in accordance with this section. The Admin-
istrator may not delegate this authority.

“(2) The number of positions with pay fixed under this section may not exceed 10
at any time.

“(d)(1) The rate of basic pay fixed under this section may not be less than the rate
of basic pay (including any comparability payments) which would otherwise be pay-
able for the position involved if this section had never been enacted.

“(2) The annual rate of basic pay fixed under this section may not exceed the per
annum rate of salary payable under section 104 of title 3.

“(3) Notwithstanding any provision of section 5307, in the case of an employee
who, during any calendar year, is receiving pay at a rate fixed under this section,
no allowance, differential, bonus, award, or similar cash payment may be paid to
such employee if, or to the extent that, when added to basic pay paid or payable
to such employee (for service performed in such calendar year as an employee in
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the executive branch or as an employee outside the executive branch to whom chap-
ter 51 applies), such payment would cause the total to exceed the per annum rate
of salary which, as of the end of such calendar year, is payable under section 104
of title 3.

“(e) The Administrator shall submit to the appropriate committees of Congress,
not later than February 28 of each of the next 10 years beginning after the date
of enactment of this subchapter—

“(1) the number of positions for which the rate of basic pay was fixed under
this section during the preceding year; and

“(2) the number of positions for which a rate of basic pay under this section
was terminated during the preceding year.

“§9808. Assignments of intergovernmental personnel

“For purposes of applying the third sentence of section 3372(a) (relating to the au-
thority of the head of a Federal agency to extend the period of an employee’s assign-
ment to or from a State or local government, institution of higher education, or
other organization), the Administrator may, with the concurrence of the employee
and the government or organization concerned, take any action which would be al-
lowable if such sentence had been amended by striking ‘two’ and inserting ‘four’.

“§9809. Enhanced demonstration project authority

“When conducting a demonstration project at the Administration, section
4703(d)(1)(A) may be applied by substituting ‘such numbers of individuals as deter-
mined by the Administrator’ for ‘not more than 5,000 individuals’.

“§9810. Voluntary separation incentive payments

“(a) In applying subchapter II of chapter 35, the Administrator may provide for
voluntary separation incentive payments in excess of the dollar-amount limitation
that would otherwise apply under section 3523(b)(3)(B), subject to subsection (b).

“(b) Voluntary separation incentive payments described in subsection (a)—

“(1) may not exceed 50 percent of the annual rate of basic pay of the employee
receiving such payments (computed disregarding any comparability payments
under sections 5304-5304a);

“(2) may not, in any calendar year, be made to more than—

“(A) 10 employees; or

“(B) such greater number of employees as the Administrator may, with
the approval of the Office of Management and Budget, establish in lieu of
the number specified in subparagraph (A) following notification to the ap-
propriate committees of Congress;

“(3) may not be made to an employee if the employee has within the last 12
months received, or if the employee is then receiving, a bonus or allowance
under section 5753 or 5754 or under section 9804 or 9805; and

“(4) may be made only if the position in which the employee is serving ad-
dresses a critical need identified in the workforce plan pursuant to section
9802(b)(2).

“(e)(1) The proposed use of workforce authorities in this section shall be included
in the plan required by section 3522.

“(2) Whenever the Office of Personnel Management approves the Administration’s
plan required in such section 3522, the Administration shall submit a copy of the
approved plan to the appropriate committees of Congress within 15 days after the
date on which it is so approved.

“§9811. Limitations relating to bonuses

“(a) Of the total amount in bonuses awarded under sections 9804 and 9805, re-
spectively, in any year, not to exceed 15 percent of any such total amount may be
awarded to supervisors (within the meaning of section 7103(a)(10)).

“(b) A separate appropriations account shall be maintained for such bonuses.

“SUBCHAPTER II—PERSONNEL PROVISIONS

“§9831. Definitions

“For purposes of this subchapter, the terms ‘Administration’ and ‘Administrator’
have the meanings set forth in section 9801.
“§9832. NASA-Industry exchange program

“(a) For purposes of this section, the term ‘detail’ means—
“(1) the assignment or loan of an employee of the Administration to a private
sector organization without a change of position from the Administration, or
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“(2) the assignment or loan of an employee of a private sector organization
to the Administration without a change of position from the private sector orga-
nization that employs the individual,

whichever is appropriate in the context in which such term is used.

“(b)(1) On request from or with the agreement of a private sector organization,
and with the consent of the employee concerned, the Administrator may arrange for
the assignment of an employee of the Administration to a private sector organiza-
tion or an employee of a private sector organization to the Administration. An em-
ployee of the Administration shall be eligible to participate in this program only if
the employee is employed at the GS—11 level or above (or equivalent) and is serving
under a career or career-conditional appointment or an appointment of equivalent
tenure in the excepted service.

“(2) The Administrator shall provide for a written agreement between the Admin-
istration and the employee concerned regarding the terms and conditions of the em-
ployee’s assignment. The agreement shall—

“(A) require the employee to serve in the Administration, upon completion of
the assignment, for a period equal to the length of the assignment; and

“(B) provide that, in the event the employee fails to carry out the agreement
(except for good and sufficient reason, as determined by the Administrator), the
employee shall be liable to the United States for payment of all expenses of the
assignment.

An amount under subparagraph (B) shall be treated as a debt due the United
States.

“(3) Assignments may be terminated by the Administration or the private sector
organization concerned for any reason at any time.

“(4) Assignments under this section shall be for a period of between 6 months and
1 year, and may be extended in 3-month increments for a total of not more than
1 additional year, except that no assignment under this section may commence after
the end of the 5-year period beginning on the date of the enactment of this section.

“(e)(1) An employee of the Administration who is assigned to a private sector orga-
nization under this section is deemed, during the period of the assignment, to be
on detail to a regular work assignment in the Administration.

“(2) Notwithstanding any other provision of law, an employee of the Administra-
tion who is assigned to a private sector organization under this section is entitled
to retain coverage, rights, and benefits under subchapter I of chapter 81, and em-
ployment during the assignment is deemed employment by the United States, ex-
cept that, if the employee or the employee’s dependents receive from the private sec-
tor organization any payment under an insurance policy for which the premium is
wholly paid by the private sector organization, or other benefit of any kind on ac-
count of the same injury or death, then, the amount of such payment or benefit
shall be credited against any compensation otherwise payable under subchapter I
of chapter 81.

“(8) The assignment of an employee to a private sector organization under this
section may be made with or without reimbursement by the private sector organiza-
tion for the travel and transportation expenses to or from the place of assignment,
subject to the same terms and conditions as apply with respect to an employee of
a Federal agency or a State or local government under section 3375, and for the
pay, or a part thereof, of the employee during assignment. Any reimbursements
shall be credited to the appropriation of the Administration used for paying the
travel and transportation expenses or pay.

“(4) The Federal Tort Claims Act and any other Federal tort liability statute apply
to an employee of the Administration assigned to a private sector organization
under this section. The supervision of the duties of an employee of the Administra-
tion who is so assigned to a private sector organization may be governed by an
agreement between the Administration and the organization.

“(d)(1) An employee of a private sector organization assigned to the Administra-
tion under this section is deemed, during the period of the assignment, to be on de-
tail to the Administration.

“(2) An employee of a private sector organization assigned to the Administration
under this section—

“(A) may continue to receive pay and benefits from the private sector organi-
zation from which he is assigned;

“(B) is deemed, notwithstanding paragraph (1), to be an employee of the Ad-
ministration for the purposes of—

“(i) chapter 73;

“(ii) sections 201, 203, 205, 207, 208, 209, 603, 606, 607, 643, 654, 1905,
and 1913 of title 18;

“(iii) sections 1343, 1344, and 1349(b) of title 31,
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“(iv) the Federal Tort Claims Act and any other Federal tort liability stat-

ute;

“(v) the Ethics in Government Act of 1978; and

“(vi) section 1043 of the Internal Revenue Code of 1986;

“(C) may not have access to any trade secrets or to any other nonpublic infor-
mation which is of commercial value to the private sector organization from
which he is assigned; and

“(D) is subject to such regulations as the President may prescribe.

The supervision of an employee of a private sector organization assigned to the Ad-
ministration under this section may be governed by agreement between the Admin-
istration and the private sector organization concerned. Such an assignment may be
made with or without reimbursement by the Administration for the pay, or a part
thereof, of the employee during the period of assignment, or for any contribution of
the private sector organization to employee benefit systems.

“(3) An employee of a private sector organization assigned to the Administration
under this section who suffers disability or dies as a result of personal injury sus-
tained while performing duties during the assignment shall be treated, for the pur-
pose of subchapter I of chapter 81, as an employee as defined by section 8101 who
had sustained the injury in the performance of duty, except that, if the employee
or the employee’s dependents receive from the private sector organization any pay-
ment under an insurance policy for which the premium is wholly paid by the private
sector organization, or other benefit of any kind on account of the same injury or
death, then, the amount of such payment or benefit shall be credited against any
compensation otherwise payable under subchapter I of chapter 81.

“(4) A private sector organization may not charge the Federal Government, as di-
rect or indirect costs under a Federal contract, the costs of pay or benefits paid by
the organization to an employee assigned to the Administration under this section
for the period of the assignment.

“(e)(1) The Administration shall, not later than February 28 of each year, prepare
and submit to the appropriate committees of Congress a report summarizing the op-
eration of this section during the preceding year.

. “(2) Each report shall include, with respect to the period to which such report re-
ates—

“(A) the total number of individuals assigned to, and the total number of indi-
viduals assigned from, the Administration during such period;

“(B) a brief description of each assignment included under subparagraph (A),
including—

“(1) the name of the assigned individual, as well as the private sector or-
ganization, to or from which such individual was assigned,;

“(i1) the respective positions to and from which the individual was as-
signed, including the duties and responsibilities and the pay grade or level
associated with each; and

“(iii) the duration and objectives of the individual’s assignment; and

“(C) such other information as the Administration considers appropriate.

“(3) A copy of each report submitted under paragraph (1)—

“(A) shall be published in the Federal Register; and

“(B) shall be made publicly available on the Internet.

“(f) The Administrator, in consultation with the Director of the Office of Personnel
Management, shall prescribe regulations for the administration of this section.

“(g) Not later than 4 years after the date of the enactment of this section, the
General Accounting Office shall prepare and submit to the appropriate committees
of Congress a report on the operation of this section. Such report shall include—

“1) afil evaluation of the effectiveness of the program established by this sec-
tion; an

“(2) a recommendation as to whether such program should be continued (with
or without modification) or allowed to lapse.

“§9833. Science and technology scholarship program

“(a)(1) The Administrator shall establish a National Aeronautics and Space Ad-
ministration Science and Technology Scholarship Program to award scholarships to
individuals that is designed to recruit and prepare students for careers in the Ad-
ministration.

“(2) Individuals shall be selected to receive scholarships under this section
through a competitive process primarily on the basis of academic merit, with consid-
eration given to financial need and the goal of promoting the participation of indi-
Vidualz identified in section 33 or 34 of the Science and Engineering Equal Opportu-
nities Act.

“B) To carry out the Program the Administrator shall enter into contractual
agreements with individuals selected under paragraph (2) under which the individ-
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uals agree to serve as full-time employees of the Administration, for the period de-
scribed in subsection (f)(1), in positions needed by the Administration and for which
the individuals are qualified, in exchange for receiving a scholarship.

“(b) In order to be eligible to participate in the Program, an individual must—

“(1) be enrolled or accepted for enrollment as a full-time student at an institu-
tion of higher education in an academic field or discipline described in the list
made available under subsection (d);

“(2) be a United States citizen; and

“(3) at the time of the initial scholarship award, not be an employee (as de-
fined in section 2105).

“(c) An individual seeking a scholarship under this section shall submit an appli-
cation to the Administrator at such time, in such manner, and containing such in-
formation, agreements, or assurances as the Administrator may require.

“(d) The Administrator shall make publicly available a list of academic programs
and fields of study for which scholarships under the Program may be utilized and
shall update the list as necessary.

“(e)(1) The Administrator may provide a scholarship under the Program for an
academic year if the individual applying for the scholarship has submitted to the
Administrator, as part of the application required under subsection (c), a proposed
academic program leading to a degree in a program or field of study on the list
made available under subsection (d).

“(2) An individual may not receive a scholarship under this section for more than
4 academic years, unless the Administrator grants a waiver.

“(3) The dollar amount of a scholarship under this section for an academic year
shall be determined under regulations issued by the Administrator, but shall in no
case exceed the cost of attendance.

“(4) A scholarship provided under this section may be expended for tuition, fees,
and other authorized expenses as established by the Administrator by regulation.

“(5) The Administrator may enter into a contractual agreement with an institu-
tion of higher education under which the amounts provided for a scholarship under
this section for tuition, fees, and other authorized expenses are paid directly to the
institution with respect to which the scholarship is provided.

“(f)(1) The period of service for which an individual shall be obligated to serve as
an employee of the Administration is, except as provided in subsection (h)(2), 24
months for each academic year for which a scholarship under this section is pro-
vided.

“(2)(A) Except as provided in subparagraph (B), obligated service under paragraph
(1) shall begin not later than 60 days after the individual obtains the educational
degree for which the scholarship was provided.

“(B) The Administrator may defer the obligation of an individual to provide a pe-
riod of service under paragraph (1) if the Administrator determines that such a de-
ferral is appropriate. The Administrator shall prescribe the terms and conditions
under which a service obligation may be deferred through regulation.

“(g)(1) Scholarship recipients who fail to maintain a high level of academic stand-
ing, as defined by the Administrator by regulation, who are dismissed from their
educational institutions for disciplinary reasons, or who voluntarily terminate aca-
demic training before graduation from the educational program for which the schol-
arship was awarded, shall be in breach of their contractual agreement and, in lieu
of any service obligation arising under such agreement, shall be liable to the United
States for repayment within 1 year after the date of default of all scholarship funds
paid to them and to the institution of higher education on their behalf under the
agreement, except as provided in subsection (h)(2). The repayment period may be
extended by the Administrator when determined to be necessary, as established by
regulation.

“(2) Scholarship recipients who, for any reason, fail to begin or complete their
service obligation after completion of academic training, or fail to comply with the
terms and conditions of deferment established by the Administrator pursuant to
subsection (f)(2)(B), shall be in breach of their contractual agreement. When recipi-
ents breach their agreements for the reasons stated in the preceding sentence, the
recipient shall be liable to the United States for an amount equal to—

“(A) the total amount of scholarships received by such individual under this
section; plus

“(B) the interest on the amounts of such awards which would be payable if
at the time the awards were received they were loans bearing interest at the
maximum legal prevailing rate, as determined by the Treasurer of the United
States,

multiplied by 3.
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“(h)(1) Any obligation of an individual incurred under the Program (or a contrac-
tual agreement thereunder) for service or payment shall be canceled upon the death
of the individual.

“(2) The Administrator shall by regulation provide for the partial or total waiver
or suspension of any obligation of service or payment incurred by an individual
under the Program (or a contractual agreement thereunder) whenever compliance
by the individual is impossible or would involve extreme hardship to the individual,
or if enforcement of such obligation with respect to the individual would be contrary
to the best interests of the Government.

“(i) For purposes of this section—

“(1) the term ‘cost of attendance’ has the meaning given that term in section
472 of the Higher Education Act of 1965;

“(2) the term ‘institution of higher education’ has the meaning given that
term in section 101(a) of the Higher Education Act of 1965; and

“(3) the term ‘Program’ means the National Aeronautics and Space Adminis-
tration Science and Technology Scholarship Program established under this sec-
tion.

“(3)(1) There is authorized to be appropriated to the Administration for the Pro-
gram $10,000,000 for each fiscal year.

“(2) Amounts appropriated under this section shall remain available for 2 fiscal
years.

“§ 9834. Distinguished scholar appointment authority

“(a) In this section—

“(1) the term ‘professional position’ means a position that is classified to an
occupational series identified by the Office of Personnel Management as a posi-
tion that—

“(A) requires education and training in the principles, concepts, and theo-
ries of the occupation that typically can be gained only through completion
of a specified curriculum at a recognized college or university; and

“(B) is covered by the Group Coverage Qualification Standard for Profes-
sional and Scientific Positions; and

“(2) the term ‘research position’ means a position in a professional series that
primarily involves scientific inquiry or investigation, or research-type explor-
atory development of a creative or scientific nature, where the knowledge re-
quired to perform the work successfully is acquired typically and primarily
through graduate study.

“(b) The Administration may appoint, without regard to the provisions of sections
3304(b) and 3309 through 3318, candidates directly to General Schedule profes-
sional positions in the Administration for which public notice has been given, if—

“(1) with respect to a position at the GS-7 level, the individual—

“(A) received, from an accredited institution authorized to grant bacca-
laureate degrees, a baccalaureate degree in a field of study for which pos-
session of that degree in conjunction with academic achievements meets the
qualification standards as prescribed by the Office of Personnel Manage-
ment for the position to which the individual is being appointed; and

“(B) achieved a cumulative grade point average of 3.0 or higher on a 4.0
scale and a grade point average of 3.5 or higher for courses in the field of
study required to qualify for the position;

“(2) with respect to a position at the GS-9 level, the individual—

“(A) received, from an accredited institution authorized to grant graduate
degrees, a graduate degree in a field of study for which possession of that
degree meets the qualification standards at this grade level as prescribed
by the Office of Personnel Management for the position to which the indi-
vidual is being appointed; and

“(B) achieved a cumulative grade point average of 3.5 or higher on a 4.0
scale in graduate coursework in the field of study required for the position;

“(3) with respect to a position at the GS-11 level, the individual—

“(A) received, from an accredited institution authorized to grant graduate
degrees, a graduate degree in a field of study for which possession of that
degree meets the qualification standards at this grade level as prescribed
by the Office of Personnel Management for the position to which the indi-
vidual is being appointed; and

“(B) achieved a cumulative grade point average of 3.5 or higher on a 4.0
scale in graduate coursework in the field of study required for the position;

or
“(4) with respect to a research position at the GS-12 level, the individual—
“(A) received, from an accredited institution authorized to grant graduate
degrees, a graduate degree in a field of study for which possession of that
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degree meets the qualification standards at this grade level as prescribed
by the Office of Personnel Management for the position to which the indi-
vidual is being appointed; and
“(B) achieved a cumulative grade point average of 3.5 or higher on a 4.0
scale in graduate coursework in the field of study required for the position.
“(c) Veterans’ preference procedures shall apply when selecting candidates under
this section. Preference eligibles who meet the criteria for distinguished scholar ap-
pointments shall be considered ahead of nonpreference eligibles.
“(d) An appointment made under this authority shall be a career-conditional ap-
pointment in the competitive civil service.

“§9835. Travel and transportation expenses of certain new appointees

“(a) In this section, the term ‘new appointee’ means—
“(1) a person newly appointed or reinstated to Federal service to the Adminis-
tration to—
“(A) a career or career-conditional appointment;
“(B) a term appointment,;
“(C) an excepted service appointment that provides for noncompetitive
conversion to a career or career-conditional appointment;
“(D) a career or limited term Senior Executive Service appointment,;
“(E) an appointment made under section 203(c)(2)(A) of the National Aer-
onautics and Space Act of 1958 (42 U.S.C. 2473(c)(2)(A));
“(F) an appointment to a position established under section 3104; or
“(G) an appointment to a position established under section 5108; or
“(2) a student trainee who, upon completion of academic work, is converted
to an appointment in the Administration that is identified in paragraph (1) in
accordance with an appropriate authority.

“(b) The Administrator may pay the travel, transportation, and relocation ex-
penses of a new appointee to the same extent, in the same manner, and subject to
the same conditions as the payment of such expenses under sections 5724, 5724a,
5724b, and 5724c to an employee transferred in the interests of the United States
Government.

“(c) The Administrator shall submit to the appropriate committees of Congress,
not later than February 28 of each of the next 10 years beginning after the date
of enactment of this subchapter—

“(1) the average payment for travel and transportation expenses of certain
new appointees provided under this section during the preceding year; and

“(2) the highest payment for travel and transportation expenses to an indi-
vidual appointee provided under this section during the preceding year.

“§9836. Annual leave enhancements

“(a)(1) In this subsection—
“(A) the term ‘newly appointed employee’ means an individual who is first ap-
pointed—

“(i) regardless of tenure, as an employee of the Federal Government; or

“(i1) as an employee of the Federal Government following a break in serv-
ice of at least 90 days after that individual’s last period of Federal employ-
ment, other than—

“(I) employment under the Student Educational Employment Pro-
gram administered by the Office of Personnel Management;

“(II) employment as a law clerk trainee;

“(ITT) employment under a short-term temporary appointing authority
while a student during periods of vacation from the educational institu-
tion at which the student is enrolled;

“IV) employment under a provisional appointment if the new ap-
pointment is permanent and immediately follows the provisional ap-
pointment; or

“(V) employment under a temporary appointment that is neither full-
time nor the principal employment of the individual;

“(B) the term ‘period of qualified non-Federal service’ means any period of
service performed by an individual that—

“(i) was performed in a position the duties of which were directly related
to the duties of the position in the Administration to which that individual
will fill as a newly appointed employee; and

“(i1) except for this section, would not otherwise be service performed by
an employee for purposes of section 6303; and

“(C) the term ‘directly related to the duties of the position’ means duties and
responsibilities in the same line of work which require similar qualifications.
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“2)(A) For purposes of section 6303, the Administrator may deem a period of
qualified non-Federal service performed by a newly appointed employee to be a pe-
riod of service of equal length performed as an employee.

“(B) A period deemed by the Administrator under subparagraph (A) shall continue
to apply to the employee during—

“(1) the period of Federal service in which the deeming is made; and
“(i1) any subsequent period of Federal service.

“(3)(A) Notwithstanding section 6303(a), the annual leave accrual rate for an em-
ployee of the Administration in a position paid under section 5376 or 5383, or for
an employee in an equivalent category whose rate of basic pay is greater than the
rate payable at GS-15, step 10, shall be 1 day for each full biweekly pay period.

“(B) The accrual rate established under this paragraph shall continue to apply to
the employee during—

“(i) the period of Federal service in which such accrual rate first applies; and
“(i1) any subsequent period of Federal service.

“§9837. Limited appointments to Senior Executive Service positions

“(a) In this section—

“(1) the term ‘career reserved position’ means a position in the Administration
designated under section 3132(b) which may be filled only by—

“(A) a career appointee; or
“(B) a limited emergency appointee or a limited term appointee—

“(i) who, immediately before entering the career reserved position,
was serving under a career or career-conditional appointment outside
the Senior Executive Service; or

“(i1) whose limited emergency or limited term appointment is ap-
proved in advance by the Office of Personnel Management;

“(2) the term ‘limited emergency appointee’ has the meaning given under sec-
tion 3132; and

“(3) the term ‘Tlimited term appointee’ means an individual appointed to a
Senior Executive Service position in the Administration to meet a bona fide
temporary need, as determined by the Administrator.

“(b) The number of career reserved positions which are filled by an appointee as
described under subsection (a)(1)(B) may not exceed 10 percent of the total number
of Senior Executive Service positions allocated to the Administration.

“(c) Notwithstanding sections 3132 and 3394(b)—

“(1) the Administrator may appoint an individual to any Senior Executive
Service position in the Administration as a limited term appointee under this
section for a period of—

“(A) 4 years or less to a position the duties of which will expire at the
end of such term; or
“(B) 1 year or less to a position the duties of which are continuing; and

“(2) in rare circumstances, the Administrator may authorize an extension of
a limited appointment under—

“(A) paragraph (1)(A) for a period not to exceed 2 years; and
“(B) paragraph (1)(B) for a period not to exceed 1 year.

“(d) A limited term appointee who has been appointed in the Administration from
a career or career-conditional appointment outside the Senior Executive Service
shall have reemployment rights in the agency from which appointed, or in another
agency, under requirements and conditions established by the Office of Personnel
Management. The Office shall have the authority to direct such placement in any
agency.

“(e) Notwithstanding section 3394(b) and section 3395—

“(1) a limited term appointee serving under a term prescribed under this sec-
tion may be reassigned to another Senior Executive Service position in the Ad-
ininistraétion, the duties of which will expire at the end of a term of 4 years or
ess; an

“(2) a limited term appointee serving under a term prescribed under this sec-
tion may be reassigned to another continuing Senior Executive Service position
in the Administration, except that the appointee may not serve in 1 or more
positions in the Administration under such appointment in excess of 1 year, ex-
cept that in rare circumstances, the Administrator may approve an extension
up to an additional 1 year.

“(f) A limited term appointee may not serve more than 7 consecutive years under
any combination of limited appointments.

“(g) Notwithstanding section 5384, the Administrator may authorize performance
awards to limited term appointees in the Administration in the same amounts and
in the same manner as career appointees.
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“§ 9838. Superior qualifications pay

“(a) In this section the term ‘employee’ means an employee as defined under sec-
tion 2105 who is employed by the Administration.

“(b) Notwithstanding section 5334, the Administrator may set the pay of an em-
ployee paid under the General Schedule at any step within the pay range for the
grade of the position, based on the superior qualifications of the employee, or the
special need of the Administration.

“(c) If an exercise of the authority under this section relates to a current employee
selected for another position within the Administration, a determination shall be
made that the employee’s contribution in the new position will exceed that in the
former position, before setting pay under this section.

“(d) Pay as set under this section is basic pay for such purposes as pay set under
section 5334.

“(e) If the employee serves for at least 1 year in the position for which the pay
determination under this section was made, or a successor position, the pay earned
under such position may be used in succeeding actions to set pay under chapter 53.

“(f) The Administrator may waive the restrictions in subsection (e), based on cri-
teria established in the plan required under subsection (g).

“(g) Before setting any employee’s pay under this section, the Administrator shall
submit a plan to the Office of Personnel Management, that includes—

“(1) criteria for approval of actions to set pay under this section;

“(2) the level of approval required to set pay under this section;

“(3) all types of actions and positions to be covered;

“(4) the relationship between the exercise of authority under this section and
the use of other pay incentives; and

“(5) a process to evaluate the effectiveness of this section.”.

(b) TECHNICAL AND CONFORMING AMENDMENTS.—

(1) TABLE OF CHAPTERS.—The table of chapters for subchapter I of part III
of title 5, United States Code, is amended by adding after the item relating to
chapter 97 the following:

“98. National Aeronautics and Space Administration 9801”.

(2) COMPENSATION FOR CERTAIN EXCEPTED PERSONNEL.—Subparagraph (A) of
section 203(c)(2) of the National Aeronautics and Space Act of 1958 (42 U.S.C.
2473(c)(2)(A)) is amended by striking “the highest rate of grade 18 of the Gen-
eral Schedule of the Classification Act of 1949, as amended,” and inserting “the
rate of basic pay payable for level III of the Executive Schedule,”.

(3) COMPENSATION CLARIFICATION.—Section 209 of title 18, United States
Code, as amended by section 209(g)(2) of the E-Government Act of 2002 (Public
Law 107-347; 116 Stat. 2932), is amended by adding at the end the following:

“(h) This section does not prohibit an employee of a private sector organization,
while assigned to the National Aeronautics and Space Administration under section
9832 of title 5, from continuing to receive pay and benefits from that organization
in accordance with section 9832 of that title.”.

(4) CONTINUED TSP ELIGIBILITY.—Section 125(c)(1) of Public Law 100-238 (5
U.S.C. 8432 note), as amended by section 209(g)(3) of the E-Government Act of
2002 (Public Law 107-347; 116 Stat. 2932), is amended—

(A) in subparagraph (C), by striking “or” at the end;

(B) in subparagraph (D), by striking “and” at the end and inserting “or”;
and

(C) by adding at the end the following:

“(E) an individual assigned from the National Aeronautics and Space Ad-
ministration to a private sector organization under section 9832 of title 5,
United States Code; and”.

(5) ETHICS PROVISIONS.—

(A) ONE-YEAR RESTRICTION ON CERTAIN COMMUNICATIONS.—Section
207(c)(2)(A)(v) of title 18, United States Code, is amended by inserting “or
section 9832” after “chapter 37”.

(B) DISCLOSURE OF CONFIDENTIAL INFORMATION.—Section 1905 of title 18,
United States Code, is amended by inserting “or section 9832” after “chap-
ter 37”.

(6) CONTRACT ADVICE.—Section 207(1) of title 18, United States Code, is
amended by inserting “or section 9832” after “chapter 37”.

(7) AMENDMENTS TO TITLE 5, UNITED STATES CODE.—Title 5, United States
Code, is amended—

(cllk) in section 3111(d), by inserting “or section 9832” after “chapter 37”;
an

(B) in section 7353(b)(4), by inserting “or section 9832” after “chapter 37”.
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TITLE IV—HUMAN CAPITAL PERFORMANCE
FUND

SEC. 401. HUMAN CAPITAL PERFORMANCE FUND.

(a) IN GENERAL.—Subpart D of part III of title 5, United States Code, is amended
by inserting after chapter 53 the following:

“CHAPTER 54—HUMAN CAPITAL PERFORMANCE FUND

“Sec.

“5401. Purpose.

“5402. Definitions.

“5403. Human Capital Performance Fund.
“5404. Human capital performance payments.
“5405. Regulations.

“5406. Agency plan.

“5407. Nature of payment.

“5408. Appropriations.

“§ 5401. Purpose

“The purpose of this chapter is to promote, through the creation of a Human Cap-
ital Performance Fund, greater performance in the Federal Government. Monies
from the Fund will be used to reward agencies’ highest performing and most valu-
able employees. This Fund will offer Federal managers a new tool to recognize em-
ployee performance that is critical to the achievement of agency missions.

“§ 5402. Definitions

“For the purpose of this chapter—
“(1) ‘agency’ means an Executive agency under section 105, but does not in-
clude the General Accounting Office;
“(2) ‘employee’ includes—

“(A) an individual paid under a statutory pay system defined in section
5302(1);

“(B) a prevailing rate employee, as defined in section 5342(a)(2); and

“(C) a category of employees included by the Office of Personnel Manage-
ment following the review of an agency plan under section 5403(b)(1);

but does not include—

“(i) an individual paid at an annual rate of basic pay for a level of the
Executive Schedule, under subchapter II of chapter 53, or at a rate pro-
vided for one of those levels under another provision of law;

“(i1) a member of the Senior Executive Service paid under subchapter
VIII of chapter 53, or an equivalent system;

“(iii) an administrative law judge paid under section 5372;

“(iv) a contract appeals board member paid under section 5372a;

“(v) an administrative appeals judge paid under section 5372b; and

“(vi) an individual in a position which is excepted from the competitive
service because of its confidential, policy-determining, policy-making, or pol-
icy-advocating character; and

“(3) ‘Office’ means the Office of Personnel Management.

“§5403. Human Capital Performance Fund

“(a) There is hereby established the Human Capital Performance Fund, to be ad-
ministered by the Office for the purpose of this chapter.

“(b)(1)(A) An agency shall submit a plan as described in section 5406 to be eligible
for consideration by the Office for an allocation under this section. An allocation
shall be made only upon approval by the Office of an agency’s plan.

“(B)(1) After the reduction for training required under section 5408, ninety percent
of the remaining amount appropriated to the Fund may be allocated by the Office
to the agencies. Of the amount to be allocated, an agency’s pro rata distribution may
not exceed its pro rata share of Executive branch payroll.

“(i1) If the Office does not allocate an agency’s full pro rata share, the undistrib-
uted amount remaining from that share will become available for distribution to
other agencies, as provided in subparagraph (C).

“(C)1) After the reduction for training under section 5408, ten percent of the re-
maining amount appropriated to the Fund, as well as the amount of the pro rata
share not distributed because of an agency’s failure to submit a satisfactory plan,
shall be allocated among agencies with exceptionally high-quality plans.

“(i1) An agency with an exceptionally high-quality plan is eligible to receive an ad-
ditional distribution in addition to its full pro rata distribution.
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“(2) Each agency is required to provide to the Office such payroll information as
the Office specifies necessary to determine the Executive branch payroll.

“§ 5404. Human capital performance payments

“(a)(1) Notwithstanding any other provision of law, the Office may authorize an
agency to provide human capital performance payments to individual employees
based on exceptional performance contributing to the achievement of the agency
mission.

“(2) The number of employees in an agency receiving payments from the Fund,
in any year, shall not be more than the number equal to 15 percent of the agency’s
average total civilian full- and part-time permanent employment for the previous
fiscal year.

“(b)(1) A human capital performance payment provided to an individual employee
from the Fund, in any year, shall not exceed 10 percent of the employee’s rate of
basic pay.

“(2) The aggregate of an employee’s rate of basic pay, adjusted by any locality-
based comparability payments, and human capital performance pay, as defined by
regulation, may not exceed the rate of basic pay for Executive Level IV in any year.

“(8) Any human capital performance payment provided to an employee from the
Fund is in addition to any annual pay adjustment (under section 5303 or any simi-
lar provision of law) and any locality-based comparability payment that may apply.

“(c) No monies from the Human Capital Performance Fund may be used to pay
for a new position, for other performance-related payments, or for recruitment or re-
tention incentives paid under sections 5753 and 5754.

“(d)(1) An agency may finance initial human capital performance payments using
monies from the Human Capital Performance Fund, as available.

“(2) In subsequent years, continuation of previously awarded human capital per-
formance payments shall be financed from other agency funds available for salaries
and expenses.

“§5405. Regulations
“The Office shall issue such regulations as it determines to be necessary for the
administration of this chapter, including the administration of the Fund. The Of-
fice’s regulations shall include criteria governing—
“(1) an agency plan under section 5406;
“(2) the allocation of monies from the Fund to agencies;
“(3) the nature, extent, duration, and adjustment of, and approval processes
for, payments to individual employees under this chapter;
“(4) the relationship to this chapter of agency performance management sys-
tems;
“(5) training of supervisors, managers, and other individuals involved in the
process of making performance distinctions; and
“(6) the circumstances under which funds may be allocated by the Office to
an agency in amounts below or in excess of the agency’s pro rata share.

“§5406. Agency plan

“(a) To be eligible for consideration by the Office for an allocation under this sec-
tion, an agency shall—
“(1) develop a plan that incorporates the following elements:
“(A) adherence to merit principles set forth in section 2301;
“(B) a fair, credible, and transparent employee performance appraisal sys-

m;

“C) a link between the pay-for-performance system, the employee per-
formance appraisal system, and the agency’s strategic plan;

“(D) a means for ensuring employee involvement in the design and imple-
mentation of the system,;

“(E) adequate training and retraining for supervisors, managers, and em-
ployees in the implementation and operation of the pay-for-performance
system,;

“(F) a process for ensuring ongoing performance feedback and dialogue
between supervisors, managers, and employees throughout the appraisal
period, and setting timetables for review;

“(G) effective safeguards to ensure that the management of the system
is fair and equitable and based on employee performance; and

“(H) a means for ensuring that adequate agency resources are allocated
for the design, implementation, and administration of the pay-for-perform-
ance system;

“(2) upon approval, receive an allocation of funding from the Office;
“(3) make payments to individual employees in accordance with the agency’s
approved plan; and
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“(4) provide such information to the Office regarding payments made and use
of funds received under this section as the Office may specify.

“(b) The Office, in consultation with the Chief Human Capital Officers Council,
shall review and approve an agency’s plan before the agency is eligible to receive
an allocation of funding from the Office.

“(c) The Chief Human Capital Officers Council shall include in its annual report
to Congress under section 1303(d) of the Homeland Security Act of 2002 an evalua-
tion of the formulation and implementation of agency performance management sys-
tems.

“§5407. Nature of payment

“Any payment to an employee under this section shall be part of the employee’s
basic pay for the purposes of subchapter III of chapter 83, and chapters 84 and 87,
and for such other purposes (other than chapter 75) as the Office shall determine
by regulation.

“§ 5408. Appropriations

“There is authorized to be appropriated $500,000,000 for fiscal year 2004, and, for
each subsequent fiscal year, such sums as may be necessary to carry out the provi-
sions of this chapter. In the first year of implementation, up to 10 percent of the
amount appropriated to the Fund shall be available to participating agencies to
train supervisors, managers, and other individuals involved in the appraisal process
on using performance management systems to make meaningful distinctions in em-
ployee performance and on the use of the Fund.”.

(b) CLERICAL AMENDMENT.—The table of chapters for part III of title 5, United
States Code, is amended by inserting after the item relating to chapter 53 the fol-
lowing:

“54. Human Capital Performance Fund 5401”.

TITLE V—-MISCELLANEOUS

SEC. 501. PROHIBITION ON USE OF QUOTAS.

(a) IN GENERAL.—After the date of enactment of this Act, the Office of Manage-
ment and Budget may not establish, apply, or enforce any numerical goal, target,
or quota for subjecting the employees of a department or agency of the Government
to public-private competitions or converting such employees or the work performed
by such employees to contractor performance under Office of Management and
Budget Circular A-76 or any other administrative regulation, directive, or policy, un-
less the goal, target, or quota is based on considered research and sound analysis
of past activities and is consistent with the stated mission of the department or
agency.

(b) LIMITATIONS.—Subsection (a) shall not—

(1) otherwise affect the implementation or enforcement of the Government
Performance and Results Act of 1993 (107 Stat. 285); or

(2) prevent any agency of the Executive branch from subjecting work per-
formed by Federal employees or private contractors to public-private competi-
tion or conversions.

COMMITTEE STATEMENT AND VIEWS
PURPOSE AND SUMMARY

H.R. 1836, as amended, would make changes to certain areas of
federal civil service, such as the Department of Defense (DOD) ci-
vilian workforce, the National Aeronautics and Space Administra-
tion (NASA), the Securities and Exchange Commission (SEC), and
government-wide improvements, in order to improve the flexibility
and competitiveness of federal human resources management.

BACKGROUND AND NEED FOR THE LEGISLATION

One of the top priorities for the Government Reform Committee
in the 108th Congress is to advance comprehensive civil service re-
form for the federal government. The current system, put in place
more than fifty years ago, does not adequately address the prior-
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ities of a 21st century federal workforce. Although comprehensive
reform is still the Committee’s top priority, this legislation seeks to
address some critical needs that face certain federal agencies and
could be used as a model for other agencies while we continue to
work on government-wide civil service reforms.

The primary focus of this legislation is to address the human
capital management challenges facing three key federal agencies:
the Department of Defense, the Securities and Exchange Commis-
sion and the National Aeronautics and Space Administration. In
addition, the legislation includes a number of government-wide im-
provements to the civil service system, including a modification of
the overtime pay cap, an increase in the annual student loan re-
payment authority and an increase in the pay cap for the Senior
Executive Service. Finally, H.R. 1836 includes language author-
izing the creation of a human capital performance fund.

HEARINGS

In addition to a year-long debate in Congress over granting al-
most identical human resources management flexibility to the De-
partment of Homeland Security, followed by a months-long discus-
sion within the Administration on what flexibilities to request for
DOD, Congress has held a number of hearings to discuss the pro-
posal since it was submitted to Congress last month.

On April 29, 2003, the Subcommittee on Civil Service and Agen-
cy Organization of the House Committee on Government Reform
held a hearing entitled “Transforming the Defense Department:
Exploring the Merits of the Proposed National Security Personnel
System.” The purpose of the hearing was to discuss the merits of
the proposal to create a National Security Personnel System and
to provide DOD the opportunity to discuss the individual elements
of the proposal with Members of the Subcommittee. Witnesses at
the hearing included: the Honorable David S. Chu, Under Sec-
retary of Defense for Personnel and Readiness, Department of De-
fense; the Honorable Dan G. Blair, Deputy Director, Office of Per-
sonnel Management; the Honorable David M. Walker, Comptroller
General, General Accounting Office; Mr. Bobby Harnage, National
President, American Federation of Government Employees, AFL—
CIO; and Mr. G. Jerry Shaw, General Counsel, Senior Executives
Association.

On May 1, 2003, the House Committee on Armed Services held
a hearing on the “Defense Transformation for the 21st Century
Act” that was submitted to the Congress by the Administration.
The hearing addressed the provisions in the proposal that related
to civilian personnel and acquisition policy, provisions that were
being considered in preparation for the fiscal year 2004 defense au-
thorization act. Witnesses at the hearing included: the Honorable
David S. Chu, Under Secretary of Defense for Personnel and Readi-
ness, Department of Defense; the Honorable E.C. “Pete” Aldridge,
Under Secretary of Defense for Acquisition, Technology and Logis-
tics, Department of Defense; the Honorable David M. Walker,
Comptroller General, General Accounting Office; and Mr. Bobby
Harnage, National President, American Federation of Government
Employees, AFL-CIO.

On May 6, 2003, the House Committee on Government Reform
held a hearing entitled “Instilling Agility, Flexibility and a Culture
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of Achievement in Critical Federal Agencies: A Review of H.R.
1836, the Civil Service and National Security Personnel Improve-
ment Act of 2003.” The primary focus of this hearing was to discuss
the Defense Department’s National Security Personnel System pro-
posal. The hearing also focused on the civil service flexibility pro-
posals for NASA, the SEC, the government-wide personnel provi-
sions, and the proposal to create a human capital performance
fund. All of these elements were included in H.R. 1836, which was
introduced by Government Reform Committee Chairman Tom
Davis (R-VA) and Armed Services Committee Chairman Duncan
Hunter (R—CA) on April 29, 2003. Witnesses at the hearing in-
cluded: the Honorable Paul Wolfowitz, Deputy Secretary, Depart-
ment of Defense (accompanied by General Peter Pace, Vice Chair-
man of the Joint Chiefs of Staff and Admiral Vern Clark, Chief of
Naval Operations); the Honorable Kay Coles James, Director, Of-
fice of Personnel Management; the Honorable Sean O’Keefe, Ad-
ministration, National Aeronautics and Space Administration; the
Honorable William Donaldson, Chairman, Securities and Exchange
Commission; Dr. Paul Light, Director, Center for Public Service,
the Brookings Institution; Mr. Bobby Harnage, National President,
American Federation of Government Employees, AFL-CIO; Ms.
Colleen Kelley, President, National Treasury Employees Union;
and Ms. Mildred Turner, Member of the Department of Agriculture
Conference of the Federal Managers Association.

SECTION-BY-SECTION ANALYSIS

Section 1. Short title; table of contents

This Act may be cited as the “Civil Service and National Security
Personnel Improvement Act.”

TITLE I—-DEPARTMENT OF DEFENSE NATIONAL SECURITY
PERSONNEL SYSTEM

Section 101. Short title

This section may be cited as the “National Security Personnel
System Act.”

Section 102. Department of Defense National Security Personnel
System

This title would amend title 5 of the United States Code by add-
ing a new chapter 99 at the end of subpart I of part III. The new
chapter would contain the following sections:

Section 9901: This section would provide definitions of various
terms used throughout the new chapter.

Section 9902: This section would authorize the Secretary of De-
fense, along with the Director of the Office of Personnel Manage-
ment (OPM), to establish a civilian human resources management
system through regulations for some or all of the organizational or
functional units of the Department of Defense (DOD), which would
enable the Department to fulfill its national security mission. In
developing this system, the Director of OPM would serve as a stra-
tegic and collaborative partner. If the Secretary certified that an
issuance or adjustment of a regulation, or the inclusion, exclusion,
or modification or a particular provision therein, would be essential
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to the national security, the Secretary would be able to, subject to
the decision of the President, waive the requirement that the provi-
sion(s) be issued jointly with OPM. This system would have to be
consistent with the merit system principles as set forth in title 5.
It also would protect veterans’ preference, ensure that employees
may organize and bargain collectively, and allow the Secretary to
engage in bargaining at the national level, in addition to local col-
lective bargaining. The section would further:

(1) provide for a collaborative process, based on the model es-
tablished in the Homeland Security Act, Public Law 107-296,
for ensuring inclusion of employee representatives in the plan-
ning, development, and implementation of the human re-
sources management system, while allowing the Secretary to
conduct such collaboration at the national level,

(2) require the establishment of an appeals process that pro-
vides that employees of the Department of Defense are entitled
to fair treatment in any appeals that they bring in decisions
relating to their employment, which would include an inde-
pendent review panel,;

(3) establish a program under which employees would be eli-
gible for early retirement, offered separation pay to separate
from the service voluntarily, or both for purposes of reducing
or restructuring the workforce;

(4) require the system developed under this chapter to com-
ply with provisions in current law relating to political activity,
oath of office, access to criminal history records for national se-
curity and other purposes, the Ethics in Government Act, and
Inspector General Act;

(5) allow annuitants who become employed in the Depart-
ment to retain their annuities;

(6) cap DOD Senior Executive Service pay, allowances, dif-
ferentials, bonuses, awards and other payments at no more
than the Vice President’s total annual compensation;

(7) authorize the Secretary of Defense to waive those provi-
sions of title 5, U.S. Code including chapters 71, 75, and 77,
not specifically listed in the section as unwaivable; and

(8) allow the Secretary of Defense to include in the regula-
tions issued jointly with OPM the hiring flexibilities that are
currently available to the Secretary under section 4703 of title
5, which governs personnel demonstration projects.

Section 9903: This section would authorize DOD to hire highly
qualified experts for up to five years, with the possibility of a one-
year extension, and to prescribe the appropriate pay rates. It is
consistent with the authority now available to the Defense Ad-
vanced Research Projects Agency and Military Departments for hir-
ing scientists and engineers.

Section 9904: This section would authorize the Secretary of De-
fense to hire American citizens 55 years of age and older to work
for the Department of Defense for up to two years, without a reduc-
tion in any annuity, pension, retirement pay, of similar payment,
to fill needs that are not otherwise met by civilian employees.

Section 9905: This section would authorize DOD to align the al-
lowances and benefits of certain employees outside the United
States with those of the Foreign Service and the Central Intel-
ligence Agency.
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TITLE II—DEPARTMENT OF DEFENSE CIVILIAN
PERSONNEL

This title includes a number of government-wide civil service pro-
visions.

Section 201. Modification of the overtime pay cap

Under current law, overtime pay is capped at 150% of GS-10,
step 1. Employees whose regular pay exceeds this overtime cap are
paid at a rate lesser than their regular hourly rate for their over-
time work. This section would authorize the Secretary to provide
overtime pay at a rate of either 150% of GS-10, step 1, or the em-
ployee’s hourly rate of pay, whichever is greater.

Section 202. Civil Service Retirement System computation for part-
time service

This section would amend 5 U.S.C. 8339(p) to provide a special
annuity computation formula for employees who performed part-
time service after April 6, 1986. For these employees, the section
would extend application of the full-time rates of pay in computing
average salary to all service, regardless of when it was performed.
This would correct the anomaly in the current computation scheme;
eliminate a disincentive for employees nearing the end of their ca-
reers who would like to phase into retirement by working part-time
schedules; and allow agencies to keep senior staff on board as part
of a succession planning effort.

Section 203. Military leave for mobilized Federal civilian employees

This section would help Federal civilian employees whose mili-
tary pay is less than their Federal civilian salary “transition” to
military service by allowing them to receive 22 additional workdays
of military leave when mobilized. Such leave would help alleviate
the difference in pay for the first month of service by enabling
them to receive the difference between their Federal civilian pay
and their military pay. Current law only entitles Reserve compo-
nent members to the additional military leave.

Section 204. Common occupational and health standards for dif-
ferential payments as a consequence of exposure to asbestos

This section would standardize the current law that allows em-
ployees to be paid differentials for duty involving severe working
conditions or hazards. This provision specifies that for “any hard-
ship or hazard related to asbestos, such differentials shall be deter-
mined by applying occupational safety and health standards con-
sistent with the permissible exposure limit promulgated by the Sec-
retary of Labor under the Occupational Safety and Health Act of
1970.”

Section 205. Increase in annual student loan repayment authority

Current law authorizes the head of an agency to repay student
loans for highly qualified personnel. The current repayment
amount for an employee is limited to $6,000 per year and $40,000
total. This provision would raise the $6,000 amount to $10,000 per
year, responding to the increases in annual college tuition costs
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since the enactment of the original statute. The $40,000 total cap
would remain.

Section 206. Authorization for Cabinet secretaries, secretaries of
military departments, and heads of executive agencies to be
paid on a biweekly basis

This section would allow cabinet secretaries, secretaries of mili-
tary departments and heads of executive agencies to be paid bi-
weekly like most Federal employees. This proposal would save time
and cost resources by relieving civilian pay and disbursing oper-
ations from having to utilize special manual procedures to accom-
modate these personnel.

Section 207. Additional classes of individuals eligible to participate
in the Federal Long-Term Care Insurance Program

This section would amend title 5, United States Code, by ena-
bling certain additional eligible classes of individuals to participate
in the Federal Long-Term Care Insurance Program (FLTCIP).
These classes are: (1) individuals who were employed by the Dis-
trict of Columbia Government before October 1, 1987, and who are
covered by the Civil Service Retirement System; (2) former Federal
employees who have met the service requirements for a deferred
annuity but do not meet the age requirement to receive retirement
annuity; (3) reservists who are now in the retired reserves, having
completed the service requirements of retirement, but have not
reached the age to receive retirement annuity.

Section 208. Clarification to Hatch Act; limitation on disclosure of
certain records

This section includes legislation introduced by Chairman Davis
(H.R. 1509) that would clarify that a Federal employee who volun-
tarily separates from the civil service shall not be subject to the en-
forcement provisions of the Hatch Act unless he or she re-enters
the civil service.

Section 209. Senior Executive Service and performance

This section would amend provisions of chapter 53 of title 5,
United States Code, relating to pay of senior executives. First, this
section would add positions in the Senior Executive Service, and in
any equivalent system determined by the President’s Pay Agent, to
the list of positions for which locality pay is unavailable. This sec-
tion would also provide that there will be a range of rates of basic
pay for the Senior Executive Service, established according to OPM
regulations. Each senior executive’s pay would be set by the em-
ploying agency at one of the rates of the range on the basis of indi-
vidual performance, contribution to agency performance, or both, as
determined under a rigorous performance management system.
The provision in current law that sets the minimum rate of the
range at the minimum rate for senior-level positions would be re-
tained. However, the maximum rate for such positions would be
raised from level IV to level III of the Executive Schedule. This sec-
tion would also provide for the adjustment of the applicable max-
imum to level II of the Executive Schedule for any agency that is
certified as having a performance appraisal system that makes
meaningful distinctions among senior executives, based on their
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relative performance, as that system is both designed and applied.
No employee would suffer a reduction in pay by reason of transfer
from an agency with the higher, level II maximum, to an agency
with the lower level III maximum. This section would also provide
a new standard for determining the applicability of one of the post-
employment restrictions to those who are in the Senior Executive
Service or equivalent positions in other pay systems. In this regard,
that restriction would apply to those individuals whose rate of
basic pay exceeds 96 percent of the rate for level II of the Executive
Schedule. Employees in positions currently described by section
207(e)(2)(A)G1) of title 18, U.S. Code, would continue to be subject
to the one-year post-employment restriction upon leaving that sen-
ior position at any time during the two years following enactment
of this Act. When that two-year period is complete, any such indi-
vidual who is still an officer or employee in the executive branch
in a position other than that described in clauses (i), (iii), and (iv)
of section 207(c)(2)(A), will be a senior employee only if he or she
meets the new salary threshold in clause (ii) of that section. Fi-
nally, this section would specify that the amendments concerning
pay for senior executives could not result in a reduction in basic
pay for any senior executive during the first year after enactment.
The rate of basic pay which could not be reduced would be deemed
to be the rate of basic pay for the senior executive.

Section 210. Design elements of pay-for-performance systems in
demonstration projects

This section would provide specific elements to be incorporated
into any pay-for-performance system established in a demonstra-
tion project under chapter 47, such as, among other things, adher-
ence to merit principles, a fair, credible and transparent employee
appraisal system, a link between the pay-for-performance system
and the agency’s strategic plan, adequate training, a means for en-
suring employee feedback, and effective safeguards.

Section 211. Federal flexible benefits plan administrative costs

This section would prohibit agencies that provide or plan to pro-
vide flexible benefits plans for its employees from imposing any
fees related to the program on its employees in order to defray the
administrative costs associated with such option. This section
would also require a number of reporting requirements associated
with the benefits plans.

Section 212. Non-reduction in pay while Federal employee is serving
on active duty in a Reserve Component of the uniformed serv-
ices

This section would entitle a Federal employee who is also a mem-
ber of the reserves and who is absent from his or her civilian em-
ployment position under a call or order for active duty service of
more than 30 days, to receive an amount equal to the difference in
pay between the military compensation received and the civilian
compensation that otherwise would have been received during such
period, to be paid by the individual’s employing agency. This sec-
tion would also make such amounts also payable during: (1) any
period of hospitalization or convalescence required as a result of
such service; and (2) the 14-day period following such service.
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Section 213. Employee surveys

This section would authorize executive agencies to conduct an-
nual surveys of their employees in order to assess: the leadership
and management practices that contribute to agency performance;
employee satisfaction with leadership policies and practices, work
environment and rewards and recognition for professional accom-
plishment and personal contributions to achieving organization
mission; opportunity for professional development and growth; and
opportunity to contribute to achieving organizational mission. OPM
would issue regulations prescribing survey questions to address
these issues. Results of such surveys would be available to the pub-
lic and posted on agency Web sites, unless the head of an agency
determines that doing so would jeopardize or negatively impact na-
tional security.

TITLE III—PROVISIONS RELATING TO THE SECURITIES
AND EXCHANGE COMMISSION AND THE NATIONAL AERO-
NAUTICS AND SPACE ADMINISTRATION

This title includes human resources management flexibilities for
the Securities and Exchange Commission and the National Aero-
nautics and Space Administration.

Subtitle A—Securities and Exchange Commission

This section would add a new section 3114 to subchapter I of
chapter 31 of title 5, United States Code.

Section 301. Securities and Exchange Commission

Section 3114: This subtitle would include a provision that would
grant the Securities and Exchange Commission the flexibility to
circumvent federal hiring procedures in hiring accountants, econo-
mists and compliance examiners at the Commission.

Subtitle B—National Aeronautics and Space Administration

This section would add a new chapter 98 to subpart I of part III
of title 5, United States Code.

Section 311. Workforce authorities and personnel provisions

Subchapter —Workforce Authorities

Section 9801: The section would provide definitions of various
terms used throughout the new chapter.

Section 9802: This section would require that ninety days prior
to exercising any of the workforce authorities under this sub-
chapter, the NASA Administrator is required to submit to Congress
a written plan for approval, and OPM must approve this workforce
plan. The plan, and any subsequent modifications, must be cir-
culated to employees 60 days prior to submission to OPM, and em-
ployee representatives must be given 30 calendar days to review
and make recommendations to the plan or modifications.

Section 9803: Workforce authorities under this subchapter would
include: authority to pay recruitment, redesignation and relocation
bonuses; authority to pay retention bonuses; authority to make
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term appointments; authority to extend intergovernmental per-
sonnel assignments; term appointments; and critical pay.

Section 9804: Under this section, bonuses would be available for
new employees, redesignated employees and relocated employees.
Different bonus authorities would be authorized based on whether
such position is determined to be critical or non-critical. A service
agreement (which factors in length of service, form of payment,
amount of the bonus, and termination conditions) would be re-
quired before a bonus could be granted.

Section 9805: This section would authorize retention bonuses to
be given to employees whose qualifications are unique and essen-
tial and who might potentially leave NASA without the bonus.
Again, different bonus authorities would be authorized based on
whether such position is determined to be critical or non-critical,
and a service agreement would be required for the bonus (unless
it is paid on a biweekly basis along with the employee’s salary).

Section 9806: This section would authorize NASA to offer term
appointments for 1-6 years. The NASA Administrator would be
able to convert appointees into the civil service without competing
the position, provided that (1) the appointment was made in com-
pliance with chapter 33 of title 5, (2) the potential for conversion
was clearly stated in the original announcement, (3) the individual
has been there for more than two years and has demonstrated good
performance, and (4) the civil service position is at the same level
as the appointed position.

Section 9807: Under this section, the NASA Administrator would
be authorized to offer enhanced pay for positions at an “extremely
high level” in a scientific, technical, professional, or administrative
field. Such authority would only be utilized to retain existing
NASA personnel or to bring in someone from outside the federal
government, and only 10 employees would be able to receive such
pay under this section. The total pay received by such individuals
would not be able to exceed the rate of pay of the Vice President.

Section 9808: This section would allow NASA to retain inter-gov-
ernmental personnel up to six years.

Section 9809: This section would authorize NASA to establish
personnel demonstration projects that encompass such numbers of
employees as determined by the Administration (as opposed to the
current government-wide limit of 5,000 employees in any demo
project).

Section 9810: This section would authorize “voluntary separation
incentive payments” for NASA of up to 50% of salary (subject to
}he availability of funds), allowing NASA to streamline its work-
orce.

Section 9811: This section would limit bonuses awarded to super-
visors under sections 9804 and 9805 to 15% of total bonuses, and
it would require the Administration to maintain a separate account
for bonuses.

Subchapter II—Personnel Provisions

Section 9831: This section would include necessary definitions for
the subchapter.

Section 9832: This section would provide a new exchange pro-
gram that would limit the length of employee exchanges to one
year, with authority for extensions of up to an additional year. This
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section sets forth ethical standard requirements for employees in-
volved in the assignments. Employees would only be able to serve
in the exchange program if they commit to return to NASA after
the assignment. This language closely resembles the exchange pro-
grams that Chairman Davis included in the Digital Tech Corps Act
and the Services Acquisition Reform Act.

Section 9833: This section would provide a new science and tech-
nology scholarship program, added at the request of the Science
Committee. The new language would require employees to serve as
an employee of NASA for 2 years for each year of the scholarship.

Section 9834: This section would authorize the Administrator to
appoint qualified individuals to professional or research positions
within NASA without employing competitive service hiring proce-
dures, provided that the individual graduated from an accredited
university with a GPA of 3.5 or higher. Appointments would be ca-
reer-conditional appointments in the competitive service. The terms
“professional” position and “research” position would subsequently
be defined.

Section 9835: This section would authorize the Administrator to
pay the travel, transportation and relocation expenses of certain
new appointees. Such benefits are available to current federal em-
ployees who accept a new position within the Federal government.

Section 9836: Under this section, NASA would be able to deem
a period of qualified non-federal career experience for an individual
an equal period of service performed as a federal employee for pur-
poses of calculating leave accrual. It would also provide that all
senior executives and other senior level employees at NASA accrue
annpgl leave at the maximum rate: one day for each bi-weekly pay
period.

Section 9837: This provision would permit limited SES ap-
pointees to be appointed to career reserved positions, provided that
the limited appointee, immediately before the limited appointment,
was serving under a career or career-conditional appointment out-
side of the SES. The limited appointment authority would be ex-
panded to include any bona fide temporary need as determined by
the Administrator. It would also authorize payment of performance
bonuses for NASA limited term employees in the same amounts
and in the same manner as career SES appointees.

Section 9838: Under this section, NASA would be able to set a
GS employee at any step within the pay range based on the supe-
rior qualifications of the employee or special need of NASA (this
authority exists for new hires, but not for current employees).

TITLE IV—HUMAN CAPITAL PERFORMANCE FUND

This title would insert a new chapter 54 in subpart D of part III,
United States Code, authorizing the establishment of a Human
Capital Performance Fund.

Section 401. Human Capital Performance Fund

This section would add a new chapter 54 to title 5, United States
Code that would authorize $500 million annually for a human cap-
ital performance fund.

Section 5401: This section would explain the purpose of the new
chapter, which would be to promote, through the creation of a
Human Capital Performance Fund, greater performance in the fed-
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eral government. Monies from the fund would be used to reward
agencies’ highest performance and most valuable employees. This
fund would offer federal managers a new tool to recognize employee
performance that is critical to the achievement of agency missions.

Section 5402: This section would provide definitions necessary for
the chapter.

Section 5403: This section would establish, and require OPM to
administer, the new Human Capital Performance Fund, which
would be used to make human capital performance payments. An
agency would have to submit a plan for OPM’s approval before it
could receive allocations from the Fund. In FY 2004, up to 10 per-
cent of the Fund would be set aside for agency training on the op-
eration of the Fund plan, as well as on performance evaluation in
general. Thereafter, the remainder of the Fund would be allocated
by OPM to agencies, with up to 90 percent of that amount allocated
on the basis of an agency’s pro rata share of Executive branch pay-
roll; OPM would have discretion over the distribution of the re-
maining 10 percent, and an agency with an exceptionally high-
quality plan would be eligible to receive an additional distribution.
In FY 2005 and beyond, OPM would allocate 90 percent of the
amounts appropriated for the Fund to agencies on a pro rata basis,
and would have discretion over allocation of the remainder. Each
agency would be required to provide payroll information to OPM to
facilitate the determination of the Executive branch payroll and the
pro rata shares.

Section 5404: This section would permit OPM to allow an agency
to provide human capital performance payments to employees,
based on exceptional performance or contributions to the agency’s
mission, in a manner specified in the agency’s approved plan.

Human Capital Performance Fund payments would not affect the
operation of current basic pay systems such as the General Sched-
ule. No more than 15 percent of an agency’s eligible employees
would be permitted to receive a Fund payment in any given year.
Individual payments would be limited to no more than 10 percent
of an employee’s basic rate of pay in any given year, and in the ag-
gregate, when combined with an employee’s rate of basic pay as ad-
justed by any locality-based comparability payments, would not be
permitted to exceed Executive Level IV. This section would also bar
the use of the Fund to pay for a new position or for other types
of performance-related payments or for any other payment not oth-
erwise authorized by the new chapter, including recruitment and
retention authorized under sections 5753 and 5754 of Title 5. Fur-
ther, this section would provide that initial human capital perform-
ance payments could be made to individual employees using mon-
ies from the Human Capital Performance Fund, but, in subsequent
years, agencies would be required to budget for and fund the con-
tinuation of those previously granted individual payments as part
of their overall salaries and expenses budget.

Section 5405: This section would require OPM to prescribe regu-
lations to administer the provisions of the new chapter 54 and the
Fund. The regulations would have to include criteria governing
agency plans, allocations to agencies from the Fund, payments to
individual employees, and the various circumstances permitting al-
locations that are either less than or greater than the agency’s pro
rata share of the Fund. These criteria could include limits on the
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aggregate annualized value of human capital performance pay-
ments authorized by each agency. In addition, the relationship of
agency performance management systems to this chapter and the
parameters of training for supervisors, managers, and other indi-
viduals involved in the process of making performance distinctions
would be specified in the regulations.

Section 5406: This section would require an agency to submit to
OPM a plan for making payments to employees under chapter 54.
The plan would have to be approved by OPM before the agency
could receive an allocation from the Fund. Each agency with an ap-
proved plan would have to give OPM whatever information OPM
requires concerning how the agency has used its allocation from
the Fund. Each agency would also be required to demonstrate that
its performance management system supports its strategic goals
and objectives, and is used to make meaningful distinctions in per-
formance. This section would also require appropriate training.

Section 5407: This section would provide that any payment to an
employee under chapter 54 is part of the employee’s basic pay for
retirement and life insurance purposes, and for any other purposes
OPM determines by regulation. However, a payment under chapter
54 could not be part of basic pay for purposes of chapter 75 of title
5 (regarding adverse actions).

Section 5408: This section would authorize appropriations to im-
plement chapter 54 in the amount of $500 million for FY 2004,
and, for each subsequent fiscal year, such sums as may be nec-
essary to carry out the provisions of that chapter.

TITLE V—MISCELLANEOUS

This title would prohibit the use of quotas in public-private com-
petitions unless it is based on considered research and sound anal-
ysis of past activities and is consistent with the stated mission of
the department or agency.

Section 501. Prohibition on use of quotas

This section would prohibit the Office of Management and Budg-
et from establishing, applying or enforcing any numerical goal, tar-
get, or quota for subjecting the employees of a department or agen-
cy of the Government to public-private competitions or converting
such employees to contractor performance under OMB Circular A-
76 or any other administrative regulation, directive or policy, un-
less the goal, target or quota is based on considered research and
sound analysis of past analysis and is consistent with the stated
mission of the department or agency. Such prohibition would not
limit the implementation or enforcement of the Government Per-
formance and Results Act or prevent any agency of the executive
branch from subjecting work performed by federal employees or
private contractors to public-private competitions or conversions.

EXPLANATION OF AMENDMENTS

The provisions of the substitute are explained in this report.
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COMMITTEE CONSIDERATION

On May 8, 2003, the Committee met in open session and ordered
reported favorably the bill, H.R. 1836, as amended, by roll call vote,
a quorum being present.

RorLcALL VOTES
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Business Meeting- H.R. 1836 and H.R. 1837 (5-7-03)
Amendment offered by Mr. Cooper #1- Strike section 9902 and insert a new section

(HR 1836)
COMMITTEE ON GOVERNMENT REFORM
108TH CONGRESS - 18T SESSION
ROLL CALL
S T R e R
MR. DAVIS (VA) X MR. WAXMAN X
{CHAIRMAN)
MR. SHAYS X MR. LANTOS
MR. BURTON X MR. OWENS X
MS. ROS-LEHTINEN X MR. TOWNS X
MR. MCHUGH X MR. KANJORSKI X
MR. MICA X MR. SANDERS X
MR. SOUDER X MRS. MALONEY X
MR. LATOURETTE X MR. CUMMINGS
MR. OSE X MR. KUCINICH X
MR. LEWIS (KY) X MR. DAVIS (IL) X
MRS, DAVIS (VA) X MR. TIERNEY X
MR. PLATTS X MR. CLAY X
MR. CANNON X MS. WATSON X
MR. PUTNAM X MR. LYNCH X
MR. SCHROCK X MR. VAN HOLLEN
MR. DUNCAN X MS. SANCHEZ
MR. SULLIVAN X MR. X
RUPPERSBERGER
MR. DEAL X MS. NORTON X
MRS. MILLER (MI) X MR. COOPER X
MR. MURPHY X MR. BELL
MR. TURNER (OH) X
MR. CARTER
MR. JANKLOW X
MRS. BLACKBURN

Totals: Ayes 16  Nays__ 24  Present
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44

Business Meeting- H.R. 1836 and H.R. 1837 (5-7-03)
Substitute amendment offered by Ms. Norton #1 to the Amendment offered by Mr. McHugh — Page 5, strike lines 14-1

COMMITTEE ON GOVERNMENT REFORM
108Tif CONGRESS - 1ST SESSION

ROLL CALL
e L i e e :”“No:;*z'é;isfe’xfﬁ
MR. DAVIS (VA) X MR. WAXMAN X
MR. SHAYS X MR. LANTOS X
MR. BURTON X MR. OWENS X
MS. ROS-LEHTINEN X MR. TOWNS X
MR. MCHUGH X MR. KANJORSKI | X
MR. MICA X MR. SANDERS X
MR. SOUDER X MRS. MALONEY X
MR. LATOURETTE X MR. CUMMINGS X
MR. OSE X MR. KUCINICH X
MR. LEWIS (KY) X MR. DAVIS (IL) X
MRS. DAVIS (VA) X MR. TIERNEY X
MR. PLATTS X MR. CLAY
MR. CANNON X MS. WATSON X
MR. PUTNAM X MR, LYNCH X
MR. SCHROCK MR. VAN HOLLEN X
MR. DUNCAN MS. SANCHEZ X
MR. SULLIVAN MR. X
RUPPERSBERGER
MR. DEAL MS. NORTON X
MRS. MILLER (MI) X MR. COOPER
MR. MURPHY MR. BELL
MR. TURNER (OH) X
MR. CARTER
MR. JANKLOW X
MRS. BLACKBURN
Totals: Ayes 19  Nays__ 22  Present
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Business Meeting- H.R. 1836 and H.R. 1837 (5-7-03)
Substitute amendment offered by Ms. Norton #2 to the Amendment offered by Mr. McHugh — Page 2, line 15, striki
“and”
(HR 1836)

COMMITTEE ON GOVERNMENT REFORM
108TH CONGRESS - 1ST SESSION

ROLL CALL
MR. DAVIS (VA) X MR. WAXMAN X
MR. SHAYS X MR. LANTOS
MR. BURTON X MR. OWENS
MS. ROS-LEHTINEN X MR. TOWNS X
MR. MCHUGH X MR. KANJORSKI X
MR. MICA X MR. SANDERS X
MR. SOUDER X MRS. MALONEY X
MR. LATOURETTE X MR. CUMMINGS X
MR. OSE X MR. KUCINICH X
MR. LEWIS (KY) X MR. DAVIS (IL} X
MRS. DAVIS (VA) X MR. TIERNEY X
MR. PLATTS X MR. CLAY X
MR. CANNON X MS. WATSON X
MR. PUTNAM X MR. LYNCH X
MR. SCHROCK X MR. VAN HOLLEN | X
MR. DUNCAN X MS. SANCHEZ X
MR. SULLIVAN X MR. X

RUPPERSBERGER

MR. DEAL X MS. NORTON X
MRS. MILLER (MI) X MR. COOPER
MR. MURPHY X MR. BELL
MR. TURNER (OH) X
MR. CARTER
MR. JANKLOW
MRS. BLACKBURN

Nays 24  Present
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Business Meeting- H.R. 1836 and H.R. 1837 (5-7-03)
Amendment offered by Mr. Lynch #1- In section 9902(c)of title 5, United States Code
(HR 1836)
COMMITTEE ON GOVERNMENT REFORM
108TI] CONGRESS - 1ST SESSION
ROLL CALL

e e s
MR. DAVIS (VA) X MR. WAXMAN X
MR. SHIAYS X MR. LANTOS
MR. BURTON X MR. OWENS
MS. ROS-LEHTINEN MR. TOWNS
MR. MCHUGH MR. KANJORSKI
MR. MICA X MR. SANDERS
MR. SOUDER X MRS. MALONEY X
MR. LATOURETTE X MR. CUMMINGS
MR. OSE X MR. KUCINICH X
MR. LEWIS (KY) X MR. DAVIS (1L) X
MRS. DAVIS (VA) X MR. TIERNEY X
MR. PLATTS X MR. CLAY X
MR. CANNON X MS. WATSON X
MR. PUTNAM X MR. LYNCH X
MR. SCHROCK X MR. VAN HOLLEN X
MR. DUNCAN X MS. SANCHEZ X
MR. SULLIVAN X MR. X

RUPPERSBERGER

MR. DEAL X MS. NORTON
MRS. MILLER (MI)} X MR. COOPER X
MR. MURPHY X MR. BELL
MR. TURNER (O1I1) X
MR. CARTER
MR. JANKLOW X
MRS. BLACKBURN

Totals: Ayes 15 Nays 22  Present
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Business Meeting- H.R. 1836 and HLR. 1837 (5-7-03)
Amendment offered by Mr. Lynch #2- In section 9902(c) of title 5, United States Code
(HR 1836)

COMMITTEE ON GOVERNMENT REFORM

108TH CONGRESS - 1ST SESSION

ROLL CALL
P RS s "‘W!K:Mw-: BESREY paTIE i '“M"-&x;
B S ey = L O e
MR. DAVIS (VA) X MR. WAXMAN X
sy
MR. SHAYS X MR. LANTOS
MR. BURTON MR. OWENS
MS. ROS-LEHTINEN MR. TOWNS
MR. MCHUGH MR. KANJORSKI{ X
MR. MICA X MR. SANDERS
MR. SOUDER X MRS. MALONEY X
MR. LATOURETTE X MR. CUMMINGS
MR. OSE X MR. KUCINICH X
MR. LEWIS (KY) X MR. DAVIS (L) X
MRS. DAVIS (VA) X MR. TIERNEY X
MR. PLATTS X MR. CLAY X
MR. CANNON X MS. WATSON X
MR. PUTNAM X MR. LYNCH X
MR. SCHHROCK X MR, VAN HOLLEN X
MR. DUNCAN X MS. SANCHEZ X
MR. SULLIVAN X MR. X
RUPPERSBERGER
MR. DEAL X MS. NORTON X
MRS. MILLER (MI) X MR. COOPER X
MR. MURPITY X MR. BELL
MR. TURNER (OH) X
MR. CARTER
MR. JANKLOW X
MRS. BLACKBURN
Totals: Ayes 15 Nays 20 Present
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Business Meeting- H.R. 1836 and H.R. 1837 (5-7-03)
Amendment offered by Mr. Van Hollen #2- Section 208- Pay Parity
(HR 1836)

COMMITTEE ON GOVERNMENT REFORM
108TH CONGRESS - 1ST SESSION
ROLL CALL

MR. DAVIS (VA) X MR. WAXMAN X

(CHAIRMAN)

MR. SHAYS X MR. LANTOS

MR. BURTON MR. OWENS

MS. ROS-LEHTINEN MR. TOWNS X

MR. MCHUGH MR. KANJORSKI X

MR. MiCA X MR. SANDERS X

MR. SOUDER X MRS. MALONEY X

MR. LATOURETTE X MR. CUMMINGS

MR. OSE X MR. KUCINICH X

MR. LEWIS (KY) MR. DAVIS (IL)

MRS. DAVIS (VA) X MR. TIERNEY

MR. PLATTS MR. CLAY

MR. CANNON MS. WATSON X

MR. PUTNAM MR. LYNCH X

MR. SCHROCK MR. VAN HOLLEN | X

MR. DUNCAN MS. SANCHEZ X

MR. SULLIVAN X MR. X
RUPPERSBERGER

MR DEAL X MS. NORTON

MRS. MILLER (MT) X MR. COOPER X

MR. MURPHY X MR. BELL

MR. TURNER (OH) X

MR. CARTER

MR. JANKLOW x

MRS. BLACKBURN

Totals: Ayes

Nays 19  Present
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Business Meeting- H.R. 1836 and H.R. 1837 (5-7-03)
H.R. 1836 (as amended) ordered reported to the House of Representatives
Final Passage

COMMITTEE ON GOVERNMENT REFORM
108TH CONGRESS - 1ST SESSION
ROLL CALL

MR. DAVIS (VA) X MR. WAXMAN X
cnmyAN)
MR. SHAYS X MR, LANTOS
MR. BURTON MR. OWENS
MS. ROS-LEHTINEN MR. TOWNS X
MR. MCHUGH X MR. KANJORSKI X
MR. MICA X MR. SANDERS X
MR. SOUDER X MRS. MALONEY X
MR. LATOURETTE X MR. CUMMINGS X
MR. OSE X MR. KUCINICH X
MR. LEWIS (KY) X MR. DAVIS (IL) X
MRS. DAVIS (VA) X MR. TIERNEY X
MR. PLATTS X MR. CLAY
MR, CANNON X MS. WATSON X
MR, PUTNAM X MR. LYNCH
MR. SCHROCK X MR. VAN HOLLEN *
MR. DUNCAN MS. SANCHEZ
MR. SULLIVAN X MR,

RUPPERSBERGER
MR. DEAL MS. NORTON X
MRS. MILLER (MI) X MR. COOPER
MR. MURPHY x MR. BELL X
MR. TURNER (OH) X
MR. CARTER
MR. JANKLOW X
MRS. BLACKBURN

Totals: Ayes

Nays 15  Present
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APPLICATION OF LAW TO THE LEGISLATIVE BRANCH

Section 102(b)(3) of Public Law 104-1 requires a description of
this bill to the legislative branch. This bill would make changes to
certain areas of Federal civil service, such as the Department of
Defense civilian workforce, the National Aeronautics and Space Ad-
ministration, the Securities and Exchange Commission, and gov-
ernment-wide improvements, in order to improve the flexibility and
competitiveness of Federal human resources management. The gov-
ernment wide provisions would apply to civil service positions with-
in the legislative branch.

STATEMENT OF OVERSIGHT FINDINGS AND RECOMMENDATIONS OF
THE COMMITTEE

In compliance with clause 3(c)(2) of rule XIII and clause (2)(b)(1)
of rule X of the Rules of the House of Representatives, the Commit-
tee’s oversight findings and recommendations are reflected in the
descriptive portions of this report.

STATEMENT OF GENERAL PERFORMANCE GOALS AND OBJECTIVES

Clause 3(c)(4) of rule XIII of the Rules of the House of Represent-
atives requires a statement of the Committee’s general perform-
ance goals and objectives for reported measures that authorize
funding. This bill does not authorize funding.

CONSTITUTIONAL AUTHORITY STATEMENT

Under clause 3(d)(1) of rule XIII of the Rules of the House of
Representatives, the Committee must include a statement citing
the specific powers granted to Congress to enact the law proposed
by H.R. 1836. The constitutional authority to regulate the civil
service of the Federal government lies within the Necessary and
Proper clause of Article I, Section Eight of the United States Con-
stitution.

UNFUNDED MANDATE STATEMENT

Section 423 of the Congressional Budget and Impoundment Con-
trol Act (as amended by Section 101(a)(2) of the Unfunded Mandate
Reform Act, P.L. 104-4) requires a statement whether the provi-
sions of the reported include unfunded mandates. In compliance
with this requirement the Committee has received a letter from the
Congressional Budget Office included herein.

COMMITTEE ESTIMATE

Clause 3(d)(2) of rule XIII of the Rules of the House of Rep-
resentatives requires an estimate and a comparison by the Com-
mittee of the costs that would be incurred in carrying out H.R.
1836. However, clause 3(d)(3)(B) of that rule provides that this re-
quirement does not apply when the Committee has included in its
report a timely submitted cost estimate of the bill prepared by the
Director of the Congressional Budget Office under section 402 of
the Congressional Budget Act.
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BUDGET AUTHORITY AND CONGRESSIONAL BUDGET OFFICE COST
ESTIMATE

With respect to the requirements of clause 3(c)(2) of rule XIII of
the Rules of the House of Representatives and section 308(a) of the
Congressional Budget Act of 1974 and with respect to requirements
of clause (3)(c)(3) of rule XIII of the Rules of the House of Rep-
resentatives and section 402 of the Congressional Budget Act of
1974, the Committee has received the following cost estimate for
H.R. 1836 from the Director of Congressional Budget Office:

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, May 15, 2003.
Hon. Tom DAVIS,
Chairman, Committee on Government Reform,
House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for H.R. 1836, the Civil Service
and National Security Personnel Improvement Act.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contact is Matthew Pickford.

Sincerely,
DoucgLAs HoLTz-EAKIN,
Director.

Enclosure.

H.R. 1836—Civil Service and National Security Personnel Improve-
ment Act

Summary: H.R. 1836 would make governmentwide and agency-
specific amendments to civil service law. Major provisions of the
bill with budgetary impacts would:

e Establish a Human Capital Performance Fund across exec-
utive agencies to award high-performing employees;

e Apply Occupation Safety and Health Administration
(OSHA) standards concerning asbestos exposure when deter-
mining the eligibility of certain Federal employees for haz-
ardous pay;

e Prohibit fees from being charged to Federal employees to
administer flexible spending accounts;

» Raise the current limit on overtime pay for certain Federal
employees;

» Raise the pay cap for Senior Executive Service employees;

» Authorize funds to pay any difference between civilian and
military compensation for Federal employees called to active
military duty; and

e Grant broad new personnel authorities to the National
Aeronautics and Space Administration (NASA) and the Depart-
ment of Defense (DoD).

Most of the costs of implementing the bill would be funded
through appropriations. Assuming appropriation of the necessary
amounts, CBO estimates that such costs would total about $300
million in 2004 and about $7.6 billion over the 2004—2008 period.
Those amounts assume a savings of $1.5 billion over the 2004—-2008
period from applying OSHA regulations on asbestos exposure to
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cases involving back pay for DoD workers. This estimate does not
include costs for implementing section 102, which would provide
DoD with additional flexibility to operate its human resources man-
agement system. CBO does not have sufficient information about
how DoD might implement those authorities to estimate their cost.

We also estimate the enacting H.R. 1836 would increase direct
spending by about $200 million over the 2004—2013 period because
the bill would increase retirement benefits for certain workers with
part-time service.

H.R. 1836 contains an intergovernmental mandate as defined in
the Unfunded Mandates Reform Act (UMRA). However, CBO esti-
mates that any costs to state, local, or tribal governments from
that mandate would be insignificant and would not, therefore, ex-
ceed the threshold established in UMRA ($59 million in 2003, ad-
justed annually for inflation). The bill contains no new private-sec-
tor mandates as defined in UMRA.

Estimated costs to the Federal Government: The estimated budg-
etary impact of H.R. 1836 is shown in the following table. The costs
of this legislation fall within many budget functions.

By fiscal year, in millions of dollars—

2004 2005 2006 2007 2008

CHANGES IN SPENDING SUBJECT TO APPROPRIATION
Human Capital Performance Fund:

Estimated Authorization Level 500 509 520 531 545

Estimated Outlays 400 507 518 529 542
Continue Human Capital Performance Fund Raises:

Estimated Authorized Level 0 473 1,035 1,640 2,291

Estimated Outlays 0 454 1,012 1,616 2,265
Asbestos Differential Pay Savings:

Estimated Authorization Level -290 -290 -290 -290 -290

Estimated Outlays -290 -290 =290 =290 -290
Modification of Overtime Pay Cap:

Estimated Authorization Level 107 147 151 156 161

Estimated Outlays 103 145 151 156 161
Administration of Flexible Spending Accounts:

Estimated Authorization Level 22 28 33 39 a4

Estimated Outlays 20 27 33 38 44
Senior Executive Service and Performance:

Estimated Authorization Level 23 31 31 31 31

Estimated Outlays 21 31 31 31 31
Reservists Pay:

Estimated Authorization Level 40 18 14 10 7

Estimated Outlays 37 21 14 10 7
NASA Personnel and Workforce Practices:

Estimated Authorization Level 15 17 19 22 22

Estimated Outlays 6 13 18 21 22
Total:

Estimated Authorization Level 417 933 1,513 2,139 2,811

Estimated Outlays 297 908 1,487 2,111 2,782

CHANGES IN DIRECT SPENDINIG

CSRS computation for part-time service:
Estimated Authorization Level 4 10 14 18 21
Estimated Outlays 4 10 14 18 21

Note.—NASA = National Aeronautics and Space Administration; CSRS = Civil Service Retirement System.

This estimate excludes any costs for implementing section 102,
which would create a new human resources management system
for DoD; allow DoD to give certain employees outside the United
States the same pay and benefits as the Foreign Service or Central
Intelligence Agency; require DoD, to the maximum extend prac-
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ticable, to adjust rates of compensation for civilian employees at
the same rate as military personnel; and allow DoD to provide ad-
ditional pay to attract highly qualified experts. All of these authori-
ties could potentially affect federal spending.

CBO cannot estimate the budgetary impact of implementing
these provisions because DoD has not indicated how it would sup-
plant—or improve upon—the personnel system currently governing
the department; how many employees would benefit from receiving
the same pay and benefits as the Foreign Service or Central Intel-
ligence Agency (the number is classified); whether or how it might
institute pay parity between its civilian employees and military
members; or how many people it might hire under the authority to
provide additional pay to attract highly qualified experts.

Basis of estimate: For the estimate, CBO assumes that H.R. 1836
will be enacted by the end of fiscal year 2003. We assume that the
necessary amounts will be appropriated for each year and that out-
lays will occur at historical rates for similar programs.

Spending subject to appropriation

CBO estimates that seven sections of the bill would have signifi-
cant impacts on spending subject to appropriation. The following
paragraphs discuss those costs.

Human Capital Performance Fund. Section 401 of the bill would
authorize the appropriation of $500 million in 2004 and such sums
as necessary for each subsequent year for the Office of Personnel
Management (OPM) to establish a Human Capital Performance
Fund. The fund would be available for agencies to give pay raises
to employees based on superior performance or the possession of
skills critical to an agency’s mission. Those increases in pay would
be in addition to regular cost-of-living pay raises given to civilian
federal employees and would represent permanent increases in an
employee’s base pay. Federal civilian pay and benefits currently
cost about $140 billion governmentwide.

H.R. 1836 would allow only the initial pay raise to be made from
the Human Capital Performance Fund. For this estimate, CBO as-
sumes that the Human Capital Performance Fund would be contin-
ued at $500 million a year, adjusted for anticipated inflation, for
the next five years. We estimate that the program would cost $2.5
billion over the 2004—2008 period.

In subsequent years, after pay raises made through the Human
Capital Performance Fund are in place, each federal agency would
have to cover the cost of continuing the pay raise from its regular
appropriation. CBO estimates that maintaining the resulting high-
er pay levels and adjusting them for anticipated cost-of-living in-
creases would cost participating agencies $5.2 billion over the
2005-2008 period. Thus, in total, we estimate that implementing
this provision would cost $7.7 billion over the next five years.

Asbestos Differential Pay. Under Section 204, federal wage-grade
employees would be subject to the same standards as general
schedule employees when determining eligibility for environmental
differential pay (EDP) due to exposure to asbestos. Under current
law, general schedule employees are entitled to 8 percent hazard
differential pay if they are exposed to asbestos that exceeds the
permissible exposure limits established by OSHA. The current EDP
standard for wage-grade employees entitles them to the same 8
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percent of pay but does not set an objective measure for deter-
mining the level of asbestos exposure necessary to qualify for EDP.
In several instances when wage-grade employees have sought back
pay for EDP, arbitrators have found in favor of the employees
when asbestos levels were below those consistent with OSHA
standards. Based on information from DoD on prior and pending
arbitration rulings, CBO expects that implementing section 204
would reduce the amount of back pay federal agencies would be re-
quired to pay for EDP due to asbestos exposure. Assuming those
cases would be handled administratively, CBO estimates that es-
tablishing OSHA standards for asbestos EDP would save $290 mil-
lion in 2004 and $1.5 billion over the 2004-2008 period, assuming
appropriations to DoD and other affected agencies are reduced by
the estimated amounts.

Modification of the Overtime Pay Cap. Under current law, over-
time pay for work in excess of 40 hours per week for federal man-
agers, supervisors, and other employees exempted under the Fair
Labor Standards Act (FLSA) is limited to a set rate of roughly $32
an hour (one and a half times the normal rate for a general sched-
ule (GS) grade 10 (GS-10), step 1, employee). Employees who earn
salaries above GS-12, step 5, receive overtime pay at a rate that
is, on an hourly basis, less than their regular pay.

Section 201 would raise the overtime pay rate to either one and
one-half times the hourly rate of a GS-10, step 1, or the hourly
rate of the basic pay of the employee, whichever is greater. Al-
though this change would not affect employees at GS-12, step 5,
and lower, those above this pay rate would earn their hourly rate
of pay for overtime work. Based on information from the Office of
Personnel Management (OPM) on the number of FLSA-exempted
employees at each grade and information on overtime worked, CBO
estimates that implementing the proposal would cost approxi-
mately $100 million in 2004 and $0.7 billion over the 2004—2008
period.

About 680,000 federal employees at GS—10 and above are exempt
from the FLSA, which is about 36.7 percent of the general schedule
(and related) workforce. For this estimate, CBO assumes that this
employee group worked 37 percent of all overtime performed by
FLSA-exempt employees. We also assume that those overtime
hours are distributed proportionately across GS—-10 through GS-13
employees, with GS-14 and GS-15 employees working one-third of
the hours. CBO estimated the cost of the proposal by calculating
the cost of those overtime hours at the set rate under current law
and then calculating the cost of that same amount of overtime at
the set rate or the employee’s hourly rate, whichever is greater.

Federal Flexible Benefits Plan Administrative Costs. Under cur-
rent law, federal employees will be allowed to enroll in a flexible
spending account (FSA) program offered through the Office of Per-
sonnel Management (OPM) beginning in May 2003. A FSA is an
employee benefit that allows employees to set aside money, on a
pre-tax basis, for health care and dependent care expenses. The ad-
ministrative costs to the program will be paid by participating em-
ployees based on a formula to collect $48 annually for each health
care account and 1.5 percent of the total dependent care account.

Section 211 would prevent any fees from being charged to Fed-
eral employees for the administrative costs to operate the FSAs.
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Based on information from the Federal judiciary’s FSA program
and the operation of private FSAs, CBO estimates that about 10
percent of Federal employees will initially enroll in the plan, and
we expect participation to grow to about 20 percent of Federal em-
ployees over the next five years. Under the bill, administrative
costs of operating the plans would be subject to appropriation of
the necessary amounts. Based on the fees OPM plans to charge
participants and expected employee participation rates, we esti-
mate that implementing this provision of the bill would cost about
$160 million over the 2004—2008 period.

Senior Executive Service (SES) Performance Provisions. Under
current law, SES employees are paid at six different pay levels.
Base pay is capped at Level IV of the Executive Schedule
($134,000) and the maximum pay with the locality-based com-
parability adjustment is set at Level III of the Executive Schedule
($142,500). SES employees receive the same annual across-the
board pay raises and locality-based comparability adjustments that
GS employees receive.

Effective January 1, 2004, section 209 would eliminate the six
SES pay levels and raise the cap on base pay to $142,500. Locality
adjustment to SES pay would be eliminated. The proposal would
affect roughly 7,900 employees.

The legislation specifies that no SES employee would experience
a reduction in the rate of basic pay in the first year after this legis-
lation is enacted, and CBO assumes that this would continue to be
true after the first year. Because the salaries of many SES employ-
ees are at the current caps (or are expected to reach such caps over
the next few years), raising the cap on base pay would allow those
employees to get pay raises. Assuming that executive level salaries
(and thus the caps) are raised by the full amount authorized under
current law by the Ethics Reform Act, CBO estimates that the leg-
islation would cost $145 million over the 2004—-2008 period.

Federal Employee Reservists Pay. Section 212 would authorize
an increase in Federal salaries to pay for any difference between
civilian and military compensation for Federal employees called to
active duty in the uniformed service or National Guard following
enactment of the bill. CBO estimates that implementing this provi-
sion would cost $37 million in 2004 and $89 million over the 2004—
2008 period. Those payments would be subject to the availability
of appropriated funds.

Based on information from DoD, CBO estimates that Federal em-
ployees account for approximately 120,000 positions or almost 15
percent of the total Ready Reserve (which includes the Selected Re-
serve and the Individual Ready Reserve/Inactive National Guard).
For this estimate, we assume that 15 percent of those reserves
called to active service at any time are Federal employees.

In a 2000 DoD survey of 35,000 reserve personnel, 59 percent of
all reservists (including Federal employees) reported either no dif-
ference in their income while on active-duty military status, or an
increase in their income while on active duty. Forty-one percent re-
ported a loss of income during mobilization and deployment. For
this estimate, CBO assumes that these self-reported survey data
are accurate and applicable to the current call-up of reservists and
National Guard forces.
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Of the 41 percent of survey respondents who reported a loss of
income during military reserve service, most (about 70 percent)
said their income was reduced by $3,750 or less while on active
duty. One the other hand, some reported much larger losses. For
example, approximately 7 percent of those reporting an income loss
indicated a loss of $37,000 to $50,000 annually. Considering the
loss in income reported by all survey respondents and the number
who reported no loss or an increase in salary, CBO estimates that
the average annual reduction in salary while serving in the active-
duty military is about $3,000.

The cost of implementing the legislation following enactment de-
pends on the size of the future reserve force, which in turn depends
on the duration of the military operation in Iraq and the force size
required for it, as well as the size and duration of any future mili-
tary conflicts, all of which are very uncertain. For this estimate,
CBO assumes that the total number of reservists on active duty
will decline to 88,000 person-years in fiscal year 2004 and to about
15,000 person-years by 2008. If the number of reservists called to
active duty were to remain at current levels over the 2004—2008
period, the cost of implementing section 208 would be significantly
greater. Based on the above assumptions about the future size of
the reserve force, CBO estimates that an average of about 13,000
federal employees will be on active-duty military service in fiscal
year 2004, diminishing to approximately 2,000 by 2008.

NASA Personnel and Workforce Practices. Subtitle B would allow
NASA to modify its personnel and workforce practices in several
ways. NASA would be allowed to pay higher amounts to attract
and retain individuals with special expertise, exchange personnel
with industrial firms, and expand the use of limited term appoint-
ments. In addition, the bill would authorize the appropriation of
$10 million a year for a new science and technology scholarship
program. Based on information from NASA, CBO estimates that
implementing this subtitle would cost $15 million a year, depend-
ing on how extensively the agency uses some of the new authori-
ties.

Direct spending

CBO estimates that one section of H.R. 1836 would increase di-
rect spending by $206 million over the 20042013 period. That cost
is displayed in the following table and described below.

ESTIMATED DIRECT SPENDING EFFECT OF H.R. 1836

By fiscal year, in millions of dollars—

2004 2005 2006 2007 2008 2009 2010 2011 2012 2013

Change in Civil Service Retirement Benefits:
Estimated Budget Authority ..o 4 10 14 18 21 24 26 28 30 31
Estimated Outlays ........ccccoovoveererinniieniis 4 0 14 18 21 24 26 28 30 31

Civil Service Retirement Benefits for Part-Time Service. Section
202 would alter the way retirement benefits under the Civil Service
Retirement System (CSRS) are calculated for workers with part-
time service. The bill would apply to workers who performed work
prior to April 7, 1986, have some part-time service, and retire after
the bill is enacted. Based on information from OPM, CBO esti-
mates that this provision would cost $4 million in 2004, $67 million
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over the 2004-2008 period, and $206 million over the 2004—2013
period.

Under current law, benefits for CSRS workers with part-time
service are calculated using a two-step process. For workers with
service prior to April 7, 1986, the current formula uses the highest
salary the worker actually earned to reflect the part-time employ-
ment. For work on or after April 7, 1986, the formula uses a
deemed salary (what the worker would have been earning if the
worker had been working full time) to determine benefits and ap-
plies a pro-rata factor to adjust for part-time service. In effect the
current formula tends to treat new retirees with part-time service
early in their careers more favorably than those whose part-time
service comes at the end of their careers.

Section 202 would calculate CSRS benefits for all part-time serv-
ice according to the formula currently used to determine benefits
for service performed on or after April 7, 1986. To ensure that ben-
efits under the new formula would not be smaller than benefits cal-
culated under the current formula, part-time service performed
prior to April 7, 1986, would be credited as full time. CBO esti-
mates this provision would affect benefits for several thousand new
CSRS retirees each year. Depending on an individual employee’s
work history, benefits for those retirees could be more than 30 per-
cent higher than they would be if calculated under the current for-
mula.

Federal Long-Term Care Insurance Program. Section 207 would
expand eligibility for the federal long-term care insurance program
to former employees of the District of Columbia, former employees
who have not attained the minimum age to qualify as annuitants,
and retired reservists who have not reached the age of 60. CBO es-
timates that this provision would have no significant net cost.

The federal government does not contribute to enrollees’ pre-
miums for this program, and the private insurers are required to
reimburse OPM for its expenses in administering the plan. There-
fore, net federal spending for the long-term care insurance program
is insignificant. Under the bill, the federal government would incur
some new costs to inform additional people of their eligibility (pri-
marily consisting of postage and printing more brochures about
plan choices) and to register new participants. Those additional
costs would be charged to the insurance carriers and OPM would
be reimbursed for its expenses.

Estimated impact on state, local, and tribal governments: H.R.
1836 would authorize the Secretary to appoint older Americans to
positions in the excepted service, and—notwithstanding any other
provision of law—protect any retirement benefits they may be re-
ceiving from being reduced as a result of that appointment. To the
extent that under current law retirement benefits provided by
state, local, or tribal governments might be reduced for a bene-
ficiary hired by the Secretary, enacting this provisions would pro-
hibit such reductions and thereby impose an intergovernmental
mandate as defined in UMRA. However, according to the National
Association of State Retirement Administrators, few, if any, juris-
dictions require such benefit reductions under current law. There-
fore, CBO estimates that any costs to state, local, or tribal govern-
ments from the mandate would be insignificant and would not ex-
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ceed the threshold established in UMRA ($59 million in 2003, ad-
justed for inflation).

Estimated impact on the private sector: H.R. 1836 contains no
new private-sector mandates as defined in UMRA.

Previous CBO estimate: On May 1, 2003, CBO transmitted a cost
estimate for S. 593, the Reservists Pay Secretary Act of 2003, as
introduced by Senator Richard J. Durbin on March 11, 2003, which
is similar to section 212 of H.R. 1836. However, S. 593 would au-
thorize a retroactive pay differential for federal employees who, as
members of the uniformed services or National Guard, were called
to active duty military service since September 11, 2001: H.R. 1836
would not. Therefore, the estimated costs of section 212 are lower
than those for S. 593.

Estimate prepared by: Federal Costs: Matthew Pickford and
Kathleen Gramp, Ellen Hays, Michelle S. Patterson and Sunita
D’Monte, Geoffrey Gerhardt, and Alexis K. Ahlstrom. Impact on
State, Local, and Tribal Governments: Victoria Heid Hall. Impact
on the Private Sector. Paige Piper/Bach.

Estimate approved by: Robert A. Sunshine, Assistant Director for
Budget Analysis.

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3(e) of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italic,
existing law in which no change is proposed is shown in roman):

TITLE 5, UNITED STATES CODE

* * & * * * &

PART III—-EMPLOYEES

* * & * * * &

Subpart D—Pay and Allowances

51. ClasSifiCatiOn ......cccceeceiieeeiieeeree et e e eere e e ere e erereeeeereeeerreeesaeaeeennneeas 5101
54. Human Capital Performance FUnd ............cccccooeoieviieeiieniiieiiienieeiienneenne 5401
* * * * * #* *

Subpart I—Miscellaneous

98. National Aeronautics and Space Administration .............eceeeeeeenne 9801
99. Department of Defense National Security Personnel System ................... 9901

* * * * * * *
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Subpart B—Employment and Retention

CHAPTER 31—AUTHORITY FOR EMPLOYMENT

SUBCHAPTER [—-EMPLOYMENT AUTHORITIES

Sec.
3101. General authority to employ.

3114. Appointment of accountants, economists, and examiners by the Securities and
Exchange Commission.

SUBCHAPTER I—EMPLOYMENT AUTHORITIES

* k *k & * k *k

§3111. Acceptance of volunteer service
(a) kockok
ES * * % £ * *

(d) Notwithstanding section 1342 of title 31, the head of an agen-
cy may accept voluntary service for the United States under chap-
ter 37 or section 9832 of this title and regulations of the Office of
Personnel Management.

* * * & * * *

§3114. Appointment of accountants, economists, and exam-
iners by the Securities and Exchange Commission

(a) APPLICABILITY.—This section applies with respect to any posi-
tion of accountant, economist, and securities compliance examiner
at the Commission that is in the competitive service.

(b) APPOINTMENT AUTHORITY.—

(1) IN GENERAL.—The Commission may appoint candidates to
any position described in subsection (a)—

(A) in accordance with the statutes, rules, and regula-
tions governing appointments in the excepted service; and

(B) notwithstanding any statutes, rules, and regulations
governing appointments in the competitive service.

(2) RULE OF CONSTRUCTION.—The appointment of a can-
didate to a position under authority of this subsection shall not
be considered to cause such position to be converted from the
competitive service to the excepted service.

(¢) REPORTS.—No later than 90 days after the end of fiscal year
2003 (for fiscal year 2003) and 90 days after the end of fiscal year
2005 (for fiscal years 2004 and 2005), the Commission shall submit
a report with respect to its exercise of the authority granted by sub-
section (b) during such fiscal years to the Committee on Government
Reform and the Committee on Financial Services of the House of
Representatives and the Committee on Governmental Affairs and
the Committee on Banking, Housing, and Urban Affairs of the Sen-
ate. Such reports shall describe the changes in the hiring process
authorized by such subsection, including relevant information re-
lated to—

(1) the quality of candidates;

(2) the procedures used by the Commission to select can-
didates through the streamlined hiring process;
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(3) the numbers, types, and grades of employees hired under
the authority;

(4) any benefits or shortcomings associated with the use of the
authority;

(5) the effect of the exercise of the authority on the hiring of
veterans and other demographic groups; and

(6) the way in which managers were trained in the adminis-
tration of the streamlined hiring system.

(d) CoMMISSION DEFINED.—For purposes of this section, the term
“Commission” means the Security and Exchange Commission.

* * *k & * * *k

Subpart D—Pay and Allowances

* * & & * * &

CHAPTER 53—PAY RATES AND SYSTEMS

% * * * % * *

SUBCHAPTER VIII—PAY FOR THE SENIOR EXECUTIVE SERVICE.

5381. Definitions.

[56382. Establishment and adjustment of rates of pay for the Senior Executive
Service.l

5382. Establishment of rates of pay for the Senior Executive Service

* * & * * * &

SUBCHAPTER I—PAY COMPARABILITY SYSTEM

* * & * * * &

§5304. Locality-based comparability payments
(a) k ok ok

* * *k & * * *k

(g)1) * * *
(2) The applicable maximum under this subsection shall be level
IIT of the Executive Schedule for—
(A) positions under [subparagraphs (A)—(E)] subparagraphs
(A)—(D) of subsection (h)(1); and
(B) any positions under [subsection (h)(1)(F)] subsection
(h)(1)(D) which the President may determine.
(h)(1) For the purpose of this subsection, the term “position”

[(B) a Senior Executive Service position under section 3132;

[(C) a position in the Federal Bureau of Investigation and
Drug Enforcement Administration Senior Executive Service
under section 3151;]

[(D)] (B) a position to which section 5372 applies (relating
to administrative law judges appointed under section 3105);

[(E)] (C) a position to which section 5372a applies (relating
to contract appeals board members); and

[(F)] (D) a position within an Executive agency not covered
under the General Schedule or any of the preceding subpara-
graphs, the rate of basic pay for which is (or, but for this sec-
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tion, would be) no more than the rate payable for level IV of
the Executive Schedule;
but does not include—

() * * *

(i) a position as to which a rate of pay is authorized under
section 5377 (relating to critical positions); [orl

(iii) a position to which subchapter II applies (relating to the
Executive Schedule)[.1;

(iv) a Senior Executive Service position under section 3132;

(v) a position in the Federal Bureau of Investigation and
Drug Enforcement Administration Senior Executive Service
under section 3151; or

(vi) a position in a system equivalent to the system in clause
(iv), as determined by the President’s Pay Agent designated
under subsection (d).

(2)(A) * * *
(B) A request by an agency head or exercise of authority by the
President under subparagraph (A) shall cover—

(i) with respect to the positions under [subparagraphs (A)
through (E)] subparagraphs (A) through (C) of paragraph (1),
all positions described in the subparagraph or subparagraphs
involved (excluding any under [clause (i) or (i)l clause (1), (ii),
(iti), (iv), (v), or (vit) of such paragraph); and

(i1) with respect to the positions under [paragraph (1)(F)]
paragraph (1)(D), such positions as may be considered appro-
priate (excluding any under [clause (i) or (ii)l clause (i), (ii),
(iti), (iv), (v), or (vi) of paragraph (1)).

* * % & * * %

SUBCHAPTER IV—PREVAILING RATE SYSTEMS

* * *k & * * *k

§5343. Prevailing rate determinations; wage schedules;
night differentials

(a)***
* * *k & * * *k

(c) The Office of Personnel Management, by regulation, shall pre-
scribe practices and procedures for conducting wage surveys, ana-
lyzing wage survey data, developing and establishing wage sched-
ules and rates, and administering the prevailing rate system. The

regulations shall provide—

* * *k & * * *k

(4) for proper differentials, as determined by the Office, for
duty involving unusually severe working conditions or unusu-
ally severe hazards, and for any hardship or hazard related to
asbestos, such differentials shall be determined by applying oc-
cupational safety and health standards consistent with the per-
missible exposure limit promulgated by the Secretary of Labor
under the Occupational Safety and Health Act of 1970,

* * *k & * * *k
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SUBCHAPTER VII—MISCELLANEOUS PROVISIONS

* * * * * * *

§5379. Student loan repayments
( a) kock ok

(b)(1) * * *

(2) Payments under this section shall be made subject to such
terms, limitations, or conditions as may be mutually agreed to by
the agency and employee concerned, except that the amount paid
by an agency under this section may not exceed—

(A) [$6,0001 $10,000 for any employee in any calendar year;
or

* * & * * * &

SUBCHAPTER VIII—PAY FOR THE SENIOR EXECUTIVE
SERVICE

* * & & * * &

[§5382. Establishment and adjustment of rates of pay for
the Senior Executive Service

[(a) There shall be 5 or more rates of basic pay for the Senior
Executive Service, and each senior executive shall be paid at one
of the rates. The rates of basic pay shall be initially established
and thereafter adjusted by the President subject to subsection (b)
of this section.

[(b) In setting rates of basic pay, the lowest rate for the Senior
Executive Service shall not be less than the minimum rate of basic
pay payable under section 5376 and the highest rate shall not ex-
ceed the rate for level IV of the Executive Schedule. The payment
of the rates shall not be subject to the pay limitation of section
5306(e) or 5373 of this title.

[(c) Subject to subsection (b) of this section, effective at the be-
ginning of the first applicable pay period commencing on or after
the first day of the month in which an adjustment takes effect
under section 5303 of this title in the rates of pay under the Gen-
eral Schedule, each rate of basic pay for the Senior Executive Serv-
ice shall be adjusted by an amount determined by the President to
be appropriate.

[(d) The rates of basic pay that are established and adjusted
under this section shall be printed in the Federal Register and
shall supersede any prior rates of basic pay for the Senior Execu-
tive Service.]

§5382. Establishment of rates of pay for the Senior Executive
Service

(a) Subject to regulations prescribed by the Office of Personnel
Management, there shall be established a range of rates of basic pay
for the Senior Executive Service, and each senior executive shall be
paid at one of the rates within the range, based on individual per-
formance, contribution to the agency’s performance, or both, as de-
termined under a rigorous performance management system. The
lowest rate of the range shall not be less than the minimum rate of
basic pay payable under section 5376, and the highest rate, for any
position under this system or an equivalent system as determined
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by the President’s Pay Agent designated under section 5304(d), shall
not exceed the rate for level III of the Executive Schedule. The pay-
ment of the rates shall not be subject to the pay limitation of section
5306(e) or 5373.

(b) Notwithstanding the provisions of subsection (a), the applica-
ble maximum shall be level II of the Executive Schedule for any
agency that is certified under section 5307 as having a performance
appraisal system which, as designed and applied, makes meaning-
ful distinctions based on relative performance.

(¢c) No employee may suffer a reduction in pay by reason of trans-
fer from an agency with an applicable maximum rate of pay pre-
scribed under subsection (b) to an agency with an applicable max-
imum rate of pay prescribed under subsection (a).

§5383. Setting individual senior executive pay

(a) Each appointing authority shall determine, in accordance
with criteria established by the Office of Personnel Management,
[which of the rates established under section 5382 of this title]
which of the rates within a range established under section 5382
shall be paid to each senior executive under such appointing au-
thority.

* * & * * * &

(c) Except [for any pay adjustment under section 5382 of this
title]l as provided in regulations prescribed by the Office under sec-
tion 5385, the rate of basic pay for any senior executive may not
be adjusted more than once during any 12-month period.

* * * * * * *

CHAPTER 54—HUMAN CAPITAL PERFORMANCE FUND

Sec.

5401. Purpose.

5402. Definitions.

5403. Human Capital Performance Fund.
5404. Human capital performance payments.
5405. Regulations.

5406. Agency plan.

5407. Nature of payment.

5408. Appropriations.

§5401. Purpose

The purpose of this chapter is to promote, through the creation of
a Human Capital Performance Fund, greater performance in the
Federal Government. Monies from the Fund will be used to reward
agencies’ highest performing and most valuable employees. This
Fund will offer Federal managers a new tool to recognize employee
performance that is critical to the achievement of agency missions.

§5402. Definitions

For the purpose of this chapter—
(1) “agency” means an Executive agency under section 105,
but does not include the General Accounting Office;
(2) “employee” includes—
(A) an individual paid under a statutory pay system de-
fined in section 5302(1);
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(B) a prevailing rate employee, as defined in section
5342(a)(2); and

(C) a category of employees included by the Office of Per-
sonnel Management following the review of an agency plan
under section 5403(b)(1);

but does not include—

(i) an individual paid at an annual rate of basic pay for
a level of the Executive Schedule, under subchapter II of
chapter 53, or at a rate provided for one of those levels
under another provision of law;

(it) a member of the Senior Executive Service paid under
subchapter VIII of chapter 53, or an equivalent system;

(iii) an administrative law judge paid under section
5372;

(iv) a contract appeals board member paid under section
5372a;

(v) an administrative appeals judge paid under section
5372b; and

(vi) an individual in a position which is excepted from
the competitive service because of its confidential, policy-de-
termining, policy-making, or policy-advocating character;
and

(3) “Office” means the Office of Personnel Management.

§5403. Human Capital Performance Fund

(a) There is hereby established the Human Capital Performance
Fund, to be administered by the Office for the purpose of this chap-
ter.

(b)(1)(A) An agency shall submit a plan as described in section
5406 to be eligible for consideration by the Office for an allocation
under this section. An allocation shall be made only upon approval
by the Office of an agency’s plan.

(B)(i) After the reduction for training required under section 5408,
ninety percent of the remaining amount appropriated to the Fund
may be allocated by the Office to the agencies. Of the amount to be
allocated, an agency’s pro rata distribution may not exceed its pro
rata share of Executive branch payroll.

(it) If the Office does not allocate an agency’s full pro rata share,
the undistributed amount remaining from that share will become
available for distribution to other agencies, as provided in subpara-
graph (C).

(C)(i) After the reduction for training under section 5408, ten per-
cent of the remaining amount appropriated to the Fund, as well as
the amount of the pro rata share not distributed because of an agen-
cy’s failure to submit a satisfactory plan, shall be allocated among
agencies with exceptionally high-quality plans.

(ii) An agency with an exceptionally high-quality plan is eligible
to receive an additional distribution in addition to its full pro rata
distribution.

(2) Each agency is required to provide to the Office such payroll
information as the Office specifies necessary to determine the Execu-
tive branch payroll.
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§5404. Human capital performance payments

(a)(1) Notwithstanding any other provision of law, the Office may
authorize an agency to provide human capital performance pay-
ments to individual employees based on exceptional performance
contributing to the achievement of the agency mission.

(2) The number of employees in an agency receiving payments
from the Fund, in any year, shall not be more than the number
equal to 15 percent of the agency’s average total civilian full- and
part-time permanent employment for the previous fiscal year.

(b)(1) A human capital performance payment provided to an indi-
vidual employee from the Fund, in any year, shall not exceed 10
percent of the employee’s rate of basic pay.

(2) The aggregate of an employee’s rate of basic pay, adjusted by
any locality-based comparability payments, and human capital per-
formance pay, as defined by regulation, may not exceed the rate of
basic pay for Executive Level IV in any year.

(3) Any human capital performance payment provided to an em-
ployee from the Fund is in addition to any annual pay adjustment
(under section 5303 or any similar provision of law) and any local-
ity-based comparability payment that may apply.

(¢) No monies from the Human Capital Performance Fund may
be used to pay for a new position, for other performance-related pay-
ments, or for recruitment or retention incentives paid under sections
5753 and 5754.

(d)(1) An agency may finance initial human capital performance
payments using montes from the Human Capital Performance
Fund, as available.

(2) In subsequent years, continuation of previously awarded
human capital performance payments shall be financed from other
agency funds available for salaries and expenses.

§5405. Regulations

The Office shall issue such regulations as it determines to be nec-
essary for the administration of this chapter, including the adminis-
tration of the Fund. The Office’s regulations shall include criteria
governing—

(1) an agency plan under section 5406;

(2) the allocation of monies from the Fund to agencies;

(3) the nature, extent, duration, and adjustment of, and ap-
proval processes for, payments to individual employees under
this chapter;

(4) the relationship to this chapter of agency performance
management systems;

(5) training of supervisors, managers, and other individuals
involved in the process of making performance distinctions; and

(6) the circumstances under which funds may be allocated by
the Office to an agency in amounts below or in excess of the
agency’s pro rata share.

$5406. Agency plan

(a) To be eligible for consideration by the Office for an allocation
under this section, an agency shall—
(1) develop a plan that incorporates the following elements:
(A) adherence to merit principles set forth in section
2301;
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(B) a fair, credible, and transparent employee perform-
ance appraisal system;

(C) a link between the pay-for-performance system, the
employee performance appraisal system, and the agency’s
strategic plan;

(D) a means for ensuring employee involvement in the de-
sign and implementation of the system;

(E) adequate training and retraining for supervisors,
managers, and employees in the implementation and oper-
ation of the pay-for-performance system;

(F) a process for ensuring ongoing performance feedback
and dialogue between supervisors, managers, and employ-
ees throughout the appraisal period, and setting timetables
for review;

(G) effective safeguards to ensure that the management of
the system is fair and equitable and based on employee per-
formance; and

(H) a means for ensuring that adequate agency resources
are allocated for the design, implementation, and adminis-
tration of the pay-for-performance system;

(2) upon approval, receive an allocation of funding from the
Office;

(3) make payments to individual employees in accordance
with the agency’s approved plan; and

(4) provide such information to the Office regarding payments
made and use of funds received under this section as the Office
may specify.

(b) The Office, in consultation with the Chief Human Capital Of-
ficers Council, shall review and approve an agency’s plan before the
agency is eligible to receive an allocation of funding from the Office.

(¢c) The Chief Human Capital Officers Council shall include in its
annual report to Congress under section 1303(d) of the Homeland
Security Act of 2002 an evaluation of the formulation and imple-
mentation of agency performance management systems.

§5407. Nature of payment

Any payment to an employee under this section shall be part of
the employee’s basic pay for the purposes of subchapter III of chap-
ter 83, and chapters 84 and 87, and for such other purposes (other
than chapter 75) as the Office shall determine by regulation.

§5408. Appropriations

There is authorized to be appropriated $500,000,000 for fiscal
year 2004, and, for each subsequent fiscal year, such sums as may
be necessary to carry out the provisions of this chapter. In the first
year of implementation, up to 10 percent of the amount appro-
priated to the Fund shall be available to participating agencies to
train supervisors, managers, and other individuals involved in the
appraisal process on using performance management systems to

make meaningful distinctions in employee performance and on the
use of the Fund.

CHAPTER 55—PAY ADMINISTRATION

* * *k & * * *k
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SUBCHAPTER IV—DUAL PAY AND DUAL EMPLOYMENT
5531. Definitions.

* ” # * * * *
5538. Nonreduction in pay while serving on active duty in a reserve component.

SUBCHAPTER I—GENERAL PROVISIONS

* * * * * * *

§5504. Biweekly pay periods; computation of pay

(a) The pay period for an employee covers two administrative
workweeks. [For the purpose of this subsection, “employee”
means—

[(1) an employee in or under an Executive agency;

[(2) an employee in or under the Office of the Architect of
the Capitol, the Botanic Garden, and the Library of Congress,
for whom a basic administrative workweek 1s established
under section 6101(a)(5) of this title; and

[(3) an individual employed by the government of the Dis-
trict of Columbia;

but does not include—

[(A) an employee on the Isthmus of Panama in the service
of the Panama Canal Commission; or

[(B) an employee or individual excluded from the definition
of employee in section 5541(2) of this title other than an em-
pl(iyee or individual excluded by section 5541(2)(xvi) of this
title.]

(b) When, in the case of an employee, it is necessary for computa-
tion of pay under this subsection to convert an annual rate of basic
pay to a basic hourly, daily, weekly, or biweekly rate, the following
rules govern:

(1) To derive an hourly rate, divide the annual rate by 2,087.

(2) To derive a daily rate, multiply the hourly rate by the
number of daily hours of service required.

(8) To derive a weekly or biweekly rate, multiply the hourly
rate by 40 or 80, as the case may be.

Rates are computed to the nearest cent, counting one-half and over
as a whole cent. [For the purpose of this subsection, “employee”
means—

[(A) an employee in or under an Executive agency;

[(B) an employee in or under the judicial branch;

[(C) an employee in or under the Office of the Architect of
the Capitol, the Botanic Garden, and the Library of Congress,
for whom a basic administrative workweek 1s established
under section 6101(a)(5) of this title; and

[(D) an individual employed by the government of the Dis-
trict of Columbia;

but does not include an employee or individual excluded from the
definition of employee in section 5541(2) of this title other than an
eniployee or individual excluded by section 5541(2)(xvi) of this
title.]

(¢) For the purposes of this section:

(1) The term “employee” means—

(A) an employee in or under an Executive agency;
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(B) an employee in or under the Office of the Architect of
the Capitol, the Botanic Garden, and the Library of Con-
gress, for whom a basic administrative workweek is estab-
lished under section 6101(a)(5) of this title; and

(C) an individual employed by the government of the Dis-
trict of Columbia.

(2) The term “employee” does not include—

(A) an employee on the Isthmus of Panama in the service
of the Panama Canal Commission; or

(B) an employee or individual excluded from the defini-
tion of employee in section 5541(2) of this title other than
an employee or individual excluded by clauses (ii), (iii), and
(xiv) through (xvii) of such section.

(3) Notwithstanding paragraph (2), an individual who other-
wise would be excluded from the definition of employee shall be
deemed to be an employee for purposes of this section if the in-
dividual’s employing agency so elects, under guidelines in regu-
lations promulgated by the Office of Personnel Management
under subsection (d)(2).

[(c)] (d)(1) The Office of Personnel Management may prescribe
regulations, subject to the approval of the President, necessary for
the administration of this section insofar as this section affects em-
ployees in or under an Executive agency.

(2) The Office of Personnel Management shall provide guidelines
by regulation for exemptions to be made by the heads of agencies
under subsection (c)(3). Such guidelines shall provide for such ex-
emptions only under exceptional circumstances.

* * *k & * * *k

SUBCHAPTER IV—DUAL PAY AND DUAL EMPLOYMENT

% * * * % * *

$§5538. Nonreduction in pay while serving on active duty in
a reserve component

(a) An employee who is also a member of a reserve component and
is absent from a position of employment with the Federal Govern-
ment under a call or order to serve on active duty for a period of
more than 30 days shall be entitled to receive, for each pay period
described in subsection (b), an amount equal to the difference (if
any) between—

(1) the amount of civilian basic pay that would otherwise
have been payable to the employee for such pay period if the em-
ployee’s civilian employment with the Government had not been
interrupted by the service on active duty; and

(2) the amount of military compensation that is payable to
the employee for the service on active duty and is allocable to
such pay period.

(b)(1) Amounts under this section shall be payable with respect to
each pay period (which would otherwise apply if the employee’s ci-
vilian employment had not been interrupted) that occurs—

(A) while the employee serves on active duty for a period of
more than 30 days;
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(B) while the employee is hospitalized for, or convalescing
from, an illness or injury incurred in, or aggravated during, the
performance of such active duty; or

(C) during the 14-day period beginning at the end of such ac-
Zé))e duty or the end of the period referred to in subparagraph

(2) Paragraph (1) shall not apply with respect to a pay period for
which the employee receives civilian basic pay (including by taking
any annual, military, or other paid leave) to which the employee is
entitled by virtue of the employee’s civilian employment with the
Government.

, (c) %ny amount payable under this section to an employee shall
e paid—

(1) by employing agency of the employee;

(2) from the appropriations or fund that would be used to pay
the employee if the employee were in a pay status; and

(3) to the extent practicable, at the same time and in the same
manner as would civilian basic pay if the employee’s civilian
employment had not been interrupted.

(d) In consultation with the Secretary of Defense, the Office of Per-
sonnel Management shall prescribe such regulations as may be nec-
essary to carry out this section.

(e) In consultation with the Office of Personnel Management, the
head of each employing agency shall prescribe procedures to ensure
that the rights under this section apply to the employees of such
agency.

() In this section:

(1) The terms “active duty for a period of more than 30 days”,
“member”, and “reserve component” have the meanings given
such terms in section 101 of title 37.

(2) The term “civilian basic pay” includes any amount pay-
able under section 5304 of this title.

(3) The term “employing agency”, as used with respect to an
employee entitled to any payments under this section, means the
agency with respect to which the employee has reemployment
rights under chapter 43 of title 38. The term “agency” has the
meaning given such term in subparagraph (C) of section
2302(a)(2) of this title, except that the term includes Govern-
ment corporations and agencies excluded by clause (i) or (ii) of
such subparagraph.

(4) The term “military compensation” has the meaning given
the term “pay” in section 101(21) of title 37, except that the term
includes allowances provided under chapter 7 of such title.

SUBCHAPTER V—PREMIUM PAY

* * *k * * * *k

§5542. Overtime rates; computation

(a) For full-time, part-time and intermittent tours of duty, hours
of work officially ordered or approved in excess of 40 hours in an
administrative workweek, or (with the exception of an employee en-
gaged in professional or technical engineering or scientific activities
for whom the first 40 hours of duty in an administrative workweek
is the basic workweek and an employee whose basic pay exceeds
the minimum rate for GS-10 (including any applicable locality-
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based comparability payment under section 5304 or similar provi-
sion of law and any applicable special rate of pay under section
5305 or similar provision of law) for whom the first 40 hours of
duty in an administrative workweek is the basic workweek) in ex-
cess of 8 hours in a day, performed by an employee are overtime
work and shall be paid for, except as otherwise provided by this
subchapter, at the following rates:
(1) * * =
(2) For an employee whose basic pay is at a rate which ex-
ceeds the minimum rate of basic pay for GS-10 (including any
applicable locality-based comparability payment under section
5304 or similar provision of law and any applicable special rate
of pay under section 5305 or similar provision of law), the over-
time hourly rate of pay is an amount equal to the greater of
one and one-half times the hourly rate of the minimum rate of
basic pay for GS—-10 (including any applicable locality-based
comparability payment under section 5304 or similar provision
of law and any applicable special rate of pay under section
5305 or similar provision of law) or the hourly rate of basic pay
of the employee, and all that amount is premium pay.

* * * & * * *k

§5545. Night, standby, irregular, and hazardous duty dif-
ferential

(a)***

* * * * * * *

(d) The Office shall establish a schedule or schedules of pay dif-
ferentials for duty involving unusual physical hardship or hazard,
and for any hardship or hazard related to asbestos, such differen-
tials shall be determined by applying occupational safety and health
standards consistent with the permissible exposure limit promul-
gated by the Secretary of Labor under the Occupational Safety and
Health Act of 1970. Under such regulations as the Office may pre-
scribe, and for such minimum periods as it determines appropriate,
an employee to whom chapter 51 and subchapter III of chapter 53
of this title applies is entitled to be paid the appropriate differen-
tial for any period in which he is subjected to physical hardship or
hazard not usually involved in carrying out the duties of his posi-
tion. Howeiel;, ‘Ekhe pay differential—

(D

* * *k & * * *

Subpart E—Attendance and Leave

* * *k & * * *k

CHAPTER 63—LEAVE

* * *k & * * *k

SUBCHAPTER II—OTHER PAID LEAVE

* * *k & * * *k
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§6323. Military leave; Reserves and National Guardsmen

(a) * *
(b) Except as provided by section 5519 of this title, an employee
as defined by section 2105 of this title or an individual employed
by the government of the District of Columbia, permanent or tem-
porary indefinite, who—
(1) * #* =
(2)(A) performs, for the purpose of providing military aid to
enforce the law or for the purpose of providing assistance to
civil authorities in the protection or saving of life or property
or the prevention of injury—
[(A)] (2) Federal service under section 331, 332, 333, or
12406 of title 10, or other provision of law, as applicable,
or
[(B)] (i0) full-time military service for his State, the Dis-
trict of Columbia, the Commonwealth of Puerto Rico, or a
territory of the United States; or
(B) performs full-time military service as a result of a call or
order to active duty in support of a contingency operation as de-
fined in section 101(a)(13) of title 10;

% * * * % * *

Subpart F—Labor-Management and Employee
Relations

* k *k & * k *k

CHAPTER 73—SUITABILITY, SECURITY, AND CONDUCT

SUBCHAPTER I—REGULATION OF CONDUCT

Sec.
7301. Presidential regulations.
7302. Post-employment notification.

SUBCHAPTER I—REGULATION OF CONDUCT

* * & & * * &

§7302. Post-employment notification

(a) Not later than the effective date of the amendments made by
sections 3 and 4 of the Federal Employees Pay for Performance Act
of 2003, or 180 days after the date of enactment of that Act, which-
ever is later, the Office of Personnel Management shall, in consulta-
tion with the Attorney General and the Office of Government Ethics,
promulgate regulations requiring that each Executive branch agency
notify any employee of that agency who is subject to the provisions
of section 207(c)(1) of title 18, as a result of the amendment to sec-
tion 207(c)(2)(A)(ii) of that title by that Act.

(b) The regulations shall require that notice be given before, or as
part of, the action that affects the employee’s coverage under section
207(c)(1) of title 18, by virtue of the provisions of section
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207(c)(2)(A)(ii) of that title, and again when employment or service
in the covered position is terminated.

* * * & * * *k

SUBCHAPTER V—MISCONDUCT

* * *k & * * *

§7353. Gifts to Federal employees

(a) k ok ok
(b)(1) * * *
* * & * * * &

(4) Nothing in this section precludes an employee of a private
sector organization, while assigned to an agency under chapter 37
or section 9832, from continuing to receive pay and benefits from
such organization in accordance with such chapter.

* * *k & * * *k

Subpart G—Insurance and Annuities

* * * * * * *

CHAPTER 83—RETIREMENT

* * * * * * *

SUBCHAPTER III—CIVIL SERVICE RETIREMENT

* * * * * * *

§8339. Computation of annuity
(a) kock ok
* * * k % * *

(p)(1) * * *
% * *k % % * *k
(3) In the administration of paragraph (1)—
(A) subparagraph (A) of such paragraph shall apply with re-

spect to pay for service performed before, on, or after April 7,
1986; and

(B) subparagraph (B) of such paragraph—
(i) shall apply with respect to that portion of any annuity

which is attributable to service performed on or after April
7, 1986; and

(it) shall not apply with respect to that portion of any an-

nuity which is attributable to service performed before April
7, 1986.

(4) Paragraph (3) shall be effective with respect to any annuity en-
titlement to which is based on a separation from service occurring
on or after the date of the enactment of this paragraph.

* * & * * * &

CHAPTER 90—LONG-TERM CARE INSURANCE

* * *k & * * k
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§9001. Definitions

For purposes of this chapter:
(1) EMPLOYEE.—The term “employee” means—

* * *k & * * *k

(D) an employee of a nonappropriated fund instrumen-
tality of the Department of Defense described in section
[2105(c),

but does not include an individual employed by the govern-
ment of the District of Columbia (other than an employee of
the District of Columbia Courts).]1 2105(c).

(2) ANNUITANT.—The term “annuitant” means—

(A) any individual who would satisfy the requirements of
paragraph (3) of section 8901 if, for purposes of such para-
graph, the term “employee” were considered to have the
IEleaé‘l]ing given to it under paragraph (1) of this subsection;

an

(B) any individual who—

G) * * *
%k % *k £ %k % *k

(ii1) would not (but for this subparagraph) otherwise
satisfy the requirements of this paragraphl.l; and
(C) any former employee who, on the basis of his or her
service, would meet all requirements for being considered
an “annuitant” within the meaning of subchapter III of
chapter 83, chapter 84, or any other retirement system for
employees of the Government, but for the fact that such
former employee has not attained the minimum age for title
to annuity.

* * * * * * *

(4) RETIRED MEMBER OF THE UNIFORMED SERVICES.—The
term “retired member of the uniformed services” means a
member or former member of the uniformed services entitled
to retired or retainer pay, [including a member or former
member retired under chapter 1223 of title 10 who has] and
a member who has been transferred to the Retired Reserve and
who would be entitled to retired pay under chapter 1223 of title
10 but for not having attained the age of 60 and who satisfies
such eligibility requirements as the Office of Personnel Man-
agement prescribes under section 9008.

* * * * * * *

Subpart I—Miscellaneous

* * & * * * &

CHAPTER 98—NATIONAL AERONAUTICS AND SPACE
ADMINISTRATION

SUBCHAPTER I—WORKFORCE AUTHORITIES

Sec.
9801. Definitions.
9802. Planning, notification, and reporting requirements.
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9803. Workforce authorities.

9804. Recruitment, redesignation, and relocation bonuses.
9805. Retention bonuses.

9806. Term appointments.

9807. Pay authority for critical positions.

9808. Assignments of intergovernmental personnel.

9809. Enhanced demonstration project authority.

9810. Voluntary separation incentive payments.

9811. Limitations relating to bonuses.

SUBCHAPTER II—PERSONNEL PROVISIONS

9831. Definitions.
9832. NASA-Industry exchange program.

9833.
9834.
9835.
9836.
9837.
9838.

Science and technology scholarship program.

Distinguished scholar appointment authority.

Travel and transportation expenses of certain new appointees.
Annual leave enhancements.

Limited appointments to Senior Executive Service positions.
Superior qualifications pay.

SUBCHAPTER I—WORKFORCE AUTHORITIES

§9801. Definitions
For purposes of this subchapter—

(1) the term “Administration” means the National Aero-
nautics and Space Administration;

(2) the term “Administrator” means the Administrator of the
National Aeronautics and Space Administration;

(3) the term “critical need” means a specific and important re-
quirement of the Administration’s mission that the Administra-
tion is unable to fulfill because the Administration lacks the ap-
propriate employees because—

(A) of the inability to fill positions; or
(B) employees do not possess the requisite skills;

(4) the term “employee” means an individual employed in or
under the Administration;

(5) the term “workforce plan” means the plan required under
section 9802(a);

(6) the term “appropriate committees of Congress” means—

(A) the Committees on Government Reform, Science, and
Appropriations of the House of Representatives; and

(B) the Committees on Governmental Affairs, Commerce,
Science, and Transportation, and Appropriations of the
Senate; and

(7) the term “redesignation bonus” means a bonus under sec-
tion 9804 paid to an individual described in subsection (a)(2)
thereof.

§9802. Planning, notification, and reporting requirements

(a) Not later than 90 days before exercising any of the workforce
authorities under this subchapter, the Administrator shall submit a

writ

ten plan to the appropriate committees of Congress. A plan

under this subchapter may not be implemented without the ap-
proval of the Office of Personnel Management.
(b) A workforce plan shall include a description of—

(1) each critical need of the Administration and the criteria
used in the identification of that need;

(2)(A) the functions, approximate number, and classes or
other categories of positions or employees that—
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(i) address critical needs; and
(it) would be eligible for each authority proposed to be ex-
ercised under section 9803; and

(B) how the exercise of those authorities with respect to the el-
igible positions or employees involved would address each crit-
ical need identified under paragraph (1);

(3)(A) any critical need identified under paragraph (1) which
would not be addressed by the authorities made available
under this subchapter; and

(B) the reasons why those needs would not be so addressed;

(4) the specific criteria to be used in determining which indi-
viduals may receive the benefits described under sections 9804,
9805 (including the criteria for granting bonuses in the absence
of a critical need), and 9810, and how the level of those benefits
will be determined;

(5) the safeguards or other measures that will be applied to
ensure that this subchapter is carried out in a manner con-
sistent with merit system principles;

(6) the means by which employees will be afforded the notifi-
cation required under subsections (¢) and (d)(1)(B);

(7) the methods that will be used to determine if the authori-
ties exercised under this subchapter have successfully addressed
each critical need identified under paragraph (1); and

(8)(A) the recruitment methods used by the Administration
before the enactment of this chapter to recruit highly qualified
individuals; and

(B) the changes the Administration will implement after the
enactment of this chapter in order to improve its recruitment of
highly qualified individuals, including how it intends to use—

(i) nongovernmental recruitment or placement agencies;
and
(it) Internet technologies.

(¢) Not later than 60 days before first exercising any of the work-
force authorities made available under this subchapter, the Admin-
istrator shall provide to all employees the workforce plan and any
additional information which the Administrator considers appro-
priate.

(d)(1)(A) The Administrator may submit any modifications to the
workforce plan to the Office of Personnel Management. Modifica-
tions to the workforce plan may not be implemented without the ap-
proval of the Office of Personnel Management.

(B) Not later than 60 days before implementing any such modi-
fications, the Administrator shall provide an appropriately modified
plan to all employees of the Administration and to the appropriate
committees of Congress.

(2) Any reference in this subchapter or any other provision of law
to the workforce plan shall be considered to include any modifica-
tion made in accordance with this subsection.

(e) Before submitting any written plan under subsection (a) (or
modification under subsection (d)) to the Office of Personnel Man-
agement, the Administrator shall—

(1) provide to each employee representative representing any
employees who might be affected by such plan (or modification)
a copy of the proposed plan (or modification);
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(2) give each representative 30 calendar days (unless extraor-
dinary circumstances require earlier action) to review and make
recommendations with respect to the proposed plan (or modi-
fication); and

(3) give any recommendations received from any such rep-
resentatives under paragraph (2) full and fair consideration in
deciding whether or how to proceed with respect to the proposed
plan (or modification,).

(f) None of the workforce authorities made available under this
subchapter may be exercised in a manner inconsistent with the
workforce plan.

(g) Whenever the Administration submits its performance plan
under section 1115 of title 31 to the Office of Management and
Budget for any year, the Administration shall at the same time sub-
mit a copy of such plan to the appropriate committees of Congress.

(h) Not later than 6 years after date of enactment of this sub-
chapter, the Administrator shall submit to the appropriate commit-
tees of Congress an evaluation and analysis of the actions taken by
the Administration under this subchapter, including—

(1) an evaluation, using the methods described in subsection
(b)(7), of whether the authorities exercised under this sub-
chapter successfully addressed each critical need identified
under subsection (b)(1);

(2) to the extent that they did not, an explanation of the rea-
sons why any critical need (apart from the ones under sub-
section (b)(3)) was not successfully addressed; and

(3) recommendations for how the Administration could ad-
dress any remaining critical need and could prevent those that
have been addressed from recurring.

§9803. Workforce authorities

(a) The workforce authorities under this subchapter are the fol-
lowing:

(1) The authority to pay recruitment, redesignation, and relo-
cation bonuses under section 9804.

(2) The authority to pay retention bonuses under section 9805.

(3) The authority to make term appointments and to take re-
lated personnel actions under section 9806.

(4) The authority to fix rates of basic pay for critical positions
under section 9807.

(5) The authority to extend intergovernmental personnel act
assignments under section 9808.

(6) The authority to apply subchapter II of chapter 35 in ac-
cordance with section 9810.

(b) No authority under this subchapter may be exercised with re-
spect to any officer who is appointed by the President, by and with
the advice and consent of the Senate.

(¢c) Unless specifically stated otherwise, all authorities provided
under this subchapter are subject to section 5307.

§9804. Recruitment, redesignation, and relocation bonuses

(a) Notwithstanding section 5753, the Administrator may pay a
bonus to an individual, in accordance with the workforce plan and
subject to the limitations in this section, if—
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(1) the Administrator determines that the Administration
would be likely, in the absence of a bonus, to encounter dif-
ficulty in filling a position; and

(2) the individual—

(A) is newly appointed as an employee of the Federal
Government;

(B) is currently employed by the Federal Government and
is newly appointed to another position in the same geo-
graphic area; or

(C) is currently employed by the Federal Government and
is required to relocate to a different geographic area to ac-
cept a position with the Administration.

(b) If the position is described as addressing a critical need in the
workforce plan under section 9802(b)(2)(A), the amount of a bonus
may not exceed—

(1) 50 percent of the employee’s annual rate of basic pay (in-
cluding comparability payments under sections 5304 and
5304a) as of the beginning of the service period multiplied by
the service period specified under subsection (d)(1)(B)(i); or

(2) 100 percent of the employee’s annual rate of basic pay (in-
cluding comparability payments under sections 5304 and
5304a) as of the beginning of the service period.

(¢) If the position is not described as addressing a critical need
in the workforce plan under section 9802(b)(2)(A), the amount of a
bonus may not exceed—

(1) 25 percent of the employee’s annual rate of basic pay (in-
cluding comparability payments under sections 5304 and
5304a) as of the beginning of the service period multiplied by
the service period specified under subsection (d)(1)(B)(1); or

(2) 100 percent of the employee’s annual rate of basic pay (in-
cluding comparability payments under sections 5304 and
5304a) as of the beginning of the service period.

(d)(1)(A) Payment of a bonus under this section shall be contin-
gent upon the individual entering into a service agreement with the
Administration.

(B) At a minimum, the service agreement shall include—

(i) the required service period;

(it) the method of payment, including a payment schedule,
which may include a lump-sum payment, installment pay-
ments, or a combination thereof;

(iit) the amount of the bonus and the basis for calculating
that amount; and

(iv) the conditions under which the agreement may be termi-
nated before the agreed-upon service period has been completed,
and the effect of the termination.

(2) For purposes of determinations under subsections (b)(1) and
(c)(1), the employee’s service period shall be expressed as the number
equal to the full years and twelfth parts thereof, rounding the frac-
tional part of a month to the nearest twelfth part of a year. The
service period may not be less than 6 months and may not exceed
4 years.

(3) A bonus under this section may not be considered to be part
of the basic pay of an employee.

(e) Before paying a bonus under this section, the Administration
shall establish a plan for paying recruitment, redesignation, and re-
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location bonuses, subject to approval by the Office of Personnel
Management.

(f) The Administrator shall submit to the appropriate committees
of Congress, not later than February 28 of each of the next 10 years
beginning after the date of enactment of this subchapter, a summary
of all bonuses paid under subsections (b) and (¢) during the pre-
ceding year. Such summary shall include the number of bonuses
paid, the total amount of bonuses paid, and the average percentage
used in calculating the total average bonus amount, under each
such subsection.

$9805. Retention bonuses

(a) Notwithstanding section 5754, the Administrator may pay a
bonus to an employee, in accordance with the workforce plan and
subject to the limitations in this section, if the Administrator deter-
mines that—

(1) the unusually high or unique qualifications of the em-
ployee or a special need of the Administration for the employee’s
services makes it essential to retain the employee; and

(2) the employee would be likely to leave in the absence of a
retention bonus.

(b) If the position is described as addressing a critical need in the
workforce plan under section 9802(b)(2)(A), the amount of a bonus
may not exceed 50 percent of the employee’s annual rate of basic pay
(including comparability payments under sections 5304 and 5304a).

(¢) If the position is not described as addressing a critical need
in the workforce plan under section 9802(b)(2)(A), the amount of a
bonus may not exceed 25 percent of the employee’s annual rate of
basic pay (including comparability payments under sections 5304
and 5304a).

(d)(1)(A) Payment of a bonus under this section shall be contin-
gent upon the employee entering into a service agreement with the
Administration.

(B) At a minimum, the service agreement shall include—

(i) the required service period;

(it) the method of payment, including a payment schedule,
which may include a lump-sum payment, installment pay-
ments, or a combination thereof;

(iti) the amount of the bonus and the basis for calculating the
amount; and

(iv) the conditions under which the agreement may be termi-
nated before the agreed-upon service period has been completed,
and the effect of the termination.

(2) The employee’s service period shall be expressed as the number
equal to the full years and twelfth parts thereof, rounding the frac-
tional part of a month to the nearest twelfth part of a year. The
service period may not be less than 6 months and may not exceed
4 years.

(3) Notwithstanding paragraph (1), a service agreement is not re-
quired if the Administration pays a bonus in biweekly installments
and sets the installment payment at the full bonus percentage rate
established for the employee, with no portion of the bonus deferred.
In this case, the Administration shall inform the employee in writ-
ing of any decision to change the retention bonus payments. The em-
ployee shall continue to accrue entitlement to the retention bonus
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through the end of the pay period in which such written notice is
provided.

(e) A bonus under this section may not be considered to be part
of the basic pay of an employee.

(f) An employee is not entitled to a retention bonus under this sec-
tion during a service period previously established for that employee
under section 5753 or under section 9804.

(g) The Administrator shall submit to the appropriate committees
of Congress, not later than February 28 of each of the next 10 years
beginning after the date of enactment of this subchapter, a summary
of all bonuses paid under subsections (b) and (c) during the pre-
ceding year. Such summary shall include the number of bonuses
paid, the total amount of bonuses paid, and the average percentage
used in calculating the total average bonus amount, under each
such subsection.

§9806. Term appointments

(a) The Administrator may authorize term appointments within
the Administration under subchapter I of chapter 33, for a period
of not less than 1 year and not more than 6 years.

(b) Notwithstanding chapter 33 or any other provision of law re-
lating to the examination, certification, and appointment of individ-
uals in the competitive service, the Administrator may convert an
employee serving under a term appointment to a permanent ap-
pointment in the competitive service within the Administration
without further competition if—

(1) such individual was appointed under open, competitive ex-
amination under subchapter I of chapter 33 to the term posi-
tion;

(2) the announcement for the term appointment from which
the conversion is made stated that there was potential for subse-
quent conversion to a career-conditional or career appointment;

(3) the employee has completed at least 2 years of current con-
tinuous service under a term appointment in the competitive
service;

(4) the employee’s performance under such term appointment
was at least fully successful or equivalent; and

(5) the position to which such employee is being converted
under this section is in the same occupational series, is in the
same geographic location, and provides no greater promotion
potential than the term position for which the competitive exam-
ination was conducted.

(¢) Notwithstanding chapter 33 or any other provision of law re-
lating to the examination, certification, and appointment of individ-
uals in the competitive service, the Administrator may convert an
employee serving under a term appointment to a permanent ap-
pointment in the competitive service within the Administration
through internal competitive promotion procedures if the conditions
under paragraphs (1) through (4) of subsection (b) are met.

(d) An employee converted under this section becomes a career-
conditional employee, unless the employee has otherwise completed
the service requirements for career tenure.

(e) An employee converted to career or career-conditional employ-
ment under this section acquires competitive status upon conversion.
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(f) The Administrator shall submit to the appropriate committees
of Congress, not later than February 28 of each of the next 10 years
beginning after the date of enactment of this subchapter—

(1) the total number of term appointments converted during
the previous calendar year; and

(2) of that total number, the number of conversions that were
made to address a critical need described in the Workforce Plan
pursuant to section 9802(b)(2).

$9807. Pay authority for critical positions

(a) In this section, the term “position” means—

(1) a position to which chapter 51 applies, including a posi-
tion in the Senior Executive Service;

(2) a position under the Executive Schedule under sections
5312 through 5317;

(3) a position established under section 3104, or

(4) a senior-level position to which section 5376(a)(1) applies.

(b) Authority under this section—

(1) may be exercised only with respect to a position that—

(A) is described as addressing a critical need in the work-
force plan under section 9802(b)(2)(A); and

(B) requires expertise of an extremely high level in a sci-
entific, technical, professional, or administrative field;

(2) may be exercised only to the extent necessary to recruit or
retain an individual exceptionally well qualified for the posi-
tion; and

(3) may be exercised only in retaining employees of the Ad-
ministration or in appointing individuals who were not employ-
ees of another Federal agency as defined under section
5102(a)(1).

(c)(1) Notwithstanding section 5377, the Administrator may fix
the rate of basic pay for a position in the Administration in accord-
ance with this section. The Administrator may not delegate this au-
thority.

(2) The number of positions with pay fixed under this section may
not exceed 10 at any time.

(d)(1) The rate of basic pay fixed under this section may not be
less than the rate of basic pay (including any comparability pay-
ments) which would otherwise be payable for the position involved
if this section had never been enacted.

(2) The annual rate of basic pay fixed under this section may not
exceed the per annum rate of salary payable under section 104 of
title 3.

(3) Notwithstanding any provision of section 5307, in the case of
an employee who, during any calendar year, is receiving pay at a
rate fixed under this section, no allowance, differential, bonus,
award, or similar cash payment may be paid to such employee if,
or to the extent that, when added to basic pay paid or payable to
such employee (for service performed in such calendar year as an
employee in the executive branch or as an employee outside the exec-
utive branch to whom chapter 51 applies), such payment would
cause the total to exceed the per annum rate of salary which, as of
the end of such calendar year, is payable under section 104 of title
3.
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(e) The Administrator shall submit to the appropriate committees
of Congress, not later than February 28 of each of the next 10 years
beginning after the date of enactment of this subchapter—

(1) the number of positions for which the rate of basic pay
was fixed under this section during the preceding year; and

(2) the number of positions for which a rate of basic pay
under this section was terminated during the preceding year.

$9808. Assignments of intergovernmental personnel

For purposes of applying the third sentence of section 3372(a) (re-
lating to the authority of the head of a Federal agency to extend the
period of an employee’s assignment to or from a State or local gov-
ernment, institution of higher education, or other organization), the
Administrator may, with the concurrence of the employee and the
government or organization concerned, take any action which would
be allowable if such sentence had been amended by striking “two”
and inserting “four”.

$9809. Enhanced demonstration project authority

When conducting a demonstration project at the Administration,
section 4703(d)(1)(A) may be applied by substituting “such numbers
of individuals as determined by the Administrator” for “not more
than 5,000 individuals™.

$9810. Voluntary separation incentive payments

(a) In applying subchapter II of chapter 35, the Administrator
may provide for voluntary separation incentive payments in excess
of the dollar-amount limitation that would otherwise apply under
section 3523(b)(3)(B), subject to subsection (b).

(b) Voluntary separation incentive payments described in sub-
section (a)—

(1) may not exceed 50 percent of the annual rate of basic pay
of the employee receiving such payments (computed dis-
regarding any comparability payments under sections 5304-
5304a);

(2) may not, in any calendar year, be made to more than—

(A) 10 employees; or

(B) such greater number of employees as the Adminis-
trator may, with the approval of the Office of Management
and Budget, establish in lieu of the number specified in
subparagraph (A) following notification to the appropriate
committees of Congress;

(3) may not be made to an employee if the employee has with-
in the last 12 months received, or if the employee is then receiv-
ing, a bonus or allowance under section 5753 or 5754 or under
section 9804 or 9805; and

(4) may be made only if the position in which the employee
is serving addresses a critical need identified in the workforce
plan pursuant to section 9802(b)(2).

(c)(1) The proposed use of workforce authorities in this section
shall be included in the plan required by section 3522.

(2) Whenever the Office of Personnel Management approves the
Administration’s plan required in such section 3522, the Adminis-
tration shall submit a copy of the approved plan to the appropriate
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committees of Congress within 15 days after the date on which it
is so approved.

§9811. Limitations relating to bonuses

(a) Of the total amount in bonuses awarded under sections 9804
and 9805, respectively, in any year, not to exceed 15 percent of any
such total amount may be awarded to supervisors (within the mean-
ing of section 7103(a)(10)).

(b) A separate appropriations account shall be maintained for
such bonuses.

SUBCHAPTER II—PERSONNEL PROVISIONS

§9831. Definitions

For purposes of this subchapter, the terms “Administration” and
“Administrator” have the meanings set forth in section 9801.

$§9832. NASA-Industry exchange program

(a) For purposes of this section, the term “detail” means—

(1) the assignment or loan of an employee of the Administra-
tion to a private sector organization without a change of posi-
tion from the Administration, or

(2) the assignment or loan of an employee of a private sector
organization to the Administration without a change of position
fri)im lthe private sector organization that employs the indi-
vidual,

whichever is appropriate in the context in which such term is used.

(b)(1) On request from or with the agreement of a private sector
organization, and with the consent of the employee concerned, the
Administrator may arrange for the assignment of an employee of the
Administration to a private sector organization or an employee of a
private sector organization to the Administration. An employee of
the Administration shall be eligible to participate in this program
only if the employee is employed at the GS-11 level or above (or
equivalent) and is serving under a career or career-conditional ap-
pointment or an appointment of equivalent tenure in the excepted
service.

(2) The Administrator shall provide for a written agreement be-
tween the Administration and the employee concerned regarding the
t?zrnllls and conditions of the employee’s assignment. The agreement
shall—

(A) require the employee to serve in the Administration, upon
completion of the assignment, for a period equal to the length
of the assignment; and

(B) provide that, in the event the employee fails to carry out
the agreement (except for good and sufficient reason, as deter-
mined by the Administrator), the employee shall be liable to the
United States for payment of all expenses of the assignment.

An amount under subparagraph (B) shall be treated as a debt due
the United States.

(3) Assignments may be terminated by the Administration or the
private sector organization concerned for any reason at any time.

(4) Assignments under this section shall be for a period of between
6 months and 1 year, and may be extended in 3-month increments
for a total of not more than 1 additional year, except that no assign-
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ment under this section may commence after the end of the 5-year
period beginning on the date of the enactment of this section.

(c)(1) An employee of the Administration who is assigned to a pri-
vate sector organization under this section is deemed, during the pe-
riod of the assignment, to be on detail to a regular work assignment
in the Administration.

(2) Notwithstanding any other provision of law, an employee of
the Administration who is assigned to a private sector organization
under this section is entitled to retain coverage, rights, and benefits
under subchapter I of chapter 81, and employment during the as-
signment is deemed employment by the United States, except that,
if the employee or the employee’s dependents receive from the private
sector organization any payment under an insurance policy for
which the premium is wholly paid by the private sector organiza-
tion, or other benefit of any kind on account of the same injury or
death, then, the amount of such payment or benefit shall be credited
against any compensation otherwise payable under subchapter I of
chapter 81.

(3) The assignment of an employee to a private sector organization
under this section may be made with or without reimbursement by
the private sector organization for the travel and transportation ex-
penses to or from the place of assignment, subject to the same terms
and conditions as apply with respect to an employee of a Federal
agency or a State or local government under section 3375, and for
the pay, or a part thereof, of the employee during assignment. Any
reimbursements shall be credited to the appropriation of the Admin-
istration used for paying the travel and transportation expenses or

pay.

(4) The Federal Tort Claims Act and any other Federal tort liabil-
ity statute apply to an employee of the Administration assigned to
a private sector organization under this section. The supervision of
the duties of an employee of the Administration who is so assigned
to a private sector organization may be governed by an agreement
between the Administration and the organization.

(d)(1) An employee of a private sector organization assigned to the
Administration under this section is deemed, during the period of
the assignment, to be on detail to the Administration.

(2) An employee of a private sector organization assigned to the
Administration under this section—

(A) may continue to receive pay and benefits from the private
sector organization from which he is assigned;
(B) is deemed, notwithstanding paragraph (1), to be an em-
ployee of the Administration for the purposes of—
(i) chapter 73;
(ii) sections 201, 203, 205, 207, 208, 209, 603, 606, 607,
643, 654, 1905, and 1913 of title 18;
(ii1) sections 1343, 1344, and 1349(b) of title 31;
(iv) the Federal Tort Claims Act and any other Federal
tort liability statute;
(v) the Ethics in Government Act of 1978; and
(vi) section 1043 of the Internal Revenue Code of 1986;
(C) may not have access to any trade secrets or to any other
nonpublic information which is of commercial value to the pri-
vate sector organization from which he is assigned; and
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(D) is subject to such regulations as the President may pre-
scribe.

The supervision of an employee of a private sector organization as-
signed to the Administration under this section may be governed by
agreement between the Administration and the private sector orga-
nization concerned. Such an assignment may be made with or with-
out reimbursement by the Administration for the pay, or a part
thereof, of the employee during the period of assignment, or for any
contribution of the private sector organization to employee benefit
systems.

(3) An employee of a private sector organization assigned to the
Administration under this section who suffers disability or dies as
a result of personal injury sustained while performing duties during
the assignment shall be treated, for the purpose of subchapter I of
chapter 81, as an employee as defined by section 8101 who had sus-
tained the injury in the performance of duty, except that, if the em-
ployee or the employee’s dependents receive from the private sector
organization any payment under an insurance policy for which the
premium is wholly paid by the private sector organization, or other
benefit of any kind on account of the same injury or death, then, the
amount of such payment or benefit shall be credited against any
compensation otherwise payable under subchapter I of chapter 81.

(4) A private sector organization may not charge the Federal Gov-
ernment, as direct or indirect costs under a Federal contract, the
costs of pay or benefits paid by the organization to an employee as-
signed to the Administration under this section for the period of the
assignment.

(e)(1) The Administration shall, not later than February 28 of
each year, prepare and submit to the appropriate committees of
Congress a report summarizing the operation of this section during
the preceding year.

(2) Each report shall include, with respect to the period to which
such report relates—

(A) the total number of individuals assigned to, and the total
number of individuals assigned from, the Administration dur-
ing such period;

(B) a brief description of each assignment included under
subparagraph (A), including—

(i) the name of the assigned individual, as well as the
private sector organization, to or from which such indi-
vidual was assigned;

(it) the respective positions to and from which the indi-
vidual was assigned, including the duties and responsibil-
ities and the pay grade or level associated with each; and

(iii) the duration and objectives of the individual’s as-
signment; and

(C) such other information as the Administration considers
appropriate.

(3) A copy of each report submitted under paragraph (1)—

(A) shall be published in the Federal Register; and

(B) shall be made publicly available on the Internet.

(f) The Administrator, in consultation with the Director of the Of-
fice of Personnel Management, shall prescribe regulations for the
administration of this section.
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(g) Not later than 4 years after the date of the enactment of this
section, the General Accounting Office shall prepare and submit to
the appropriate committees of Congress a report on the operation of
this section. Such report shall include—

(1) an evaluation of the effectiveness of the program estab-
lished by this section; and

(2) a recommendation as to whether such program should be
continued (with or without modification) or allowed to lapse.

$§9833. Science and technology scholarship program

(a)(1) The Administrator shall establish a National Aeronautics
and Space Administration Science and Technology Scholarship Pro-
gram to award scholarships to individuals that is designed to re-
cruit and prepare students for careers in the Administration.

(2) Individuals shall be selected to receive scholarships under this
section through a competitive process primarily on the basis of aca-
demic merit, with consideration given to financial need and the goal
of promoting the participation of individuals identified in section 33
or 34 of the Science and Engineering Equal Opportunities Act.

(3) To carry out the Program the Administrator shall enter into
contractual agreements with individuals selected under paragraph
(2) under which the individuals agree to serve as full-time employ-
ees of the Administration, for the period described in subsection
(H(1), in positions needed by the Administration and for which the
individuals are qualified, in exchange for receiving a scholarship.

(b) In order to be eligible to participate in the Program, an indi-
vidual must—

(1) be enrolled or accepted for enrollment as a full-time stu-
dent at an institution of higher education in an academic field
or discipline described in the list made available under sub-
section (d);

(2) be a United States citizen; and

(3) at the time of the initial scholarship award, not be an em-
ployee (as defined in section 2105).

(¢) An individual seeking a scholarship under this section shall
submit an application to the Administrator at such time, in such
manner, and containing such information, agreements, or assur-
ances as the Administrator may require.

(d) The Administrator shall make publicly available a list of aca-
demic programs and fields of study for which scholarships under
the Program may be utilized and shall update the list as necessary.

(e)(1) The Administrator may provide a scholarship under the
Program for an academic year if the individual applying for the
scholarship has submitted to the Administrator, as part of the ap-
plication required under subsection (c), a proposed academic pro-
gram leading to a degree in a program or field of study on the list
made available under subsection (d).

(2) An individual may not receive a scholarship under this section
for more than 4 academic years, unless the Administrator grants a
waiver.

(3) The dollar amount of a scholarship under this section for an
academic year shall be determined under regulations issued by the
Administrator, but shall in no case exceed the cost of attendance.
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(4) A scholarship provided under this section may be expended for
tuition, fees, and other authorized expenses as established by the
Administrator by regulation.

(6) The Administrator may enter into a contractual agreement
with an institution of higher education under which the amounts
provided for a scholarship under this section for tuition, fees, and
other authorized expenses are paid directly to the institution with
respect to which the scholarship is provided.

((1) The period of service for which an individual shall be obli-
gated to serve as an employee of the Administration is, except as
provided in subsection (h)(2), 24 months for each academic year for
which a scholarship under this section is provided.

(2)(A) Except as provided in subparagraph (B), obligated service
under paragraph (1) shall begin not later than 60 days after the in-
dividual obtains the educational degree for which the scholarship
was provided.

(B) The Administrator may defer the obligation of an individual
to provide a period of service under paragraph (1) if the Adminis-
trator determines that such a deferral is appropriate. The Adminis-
trator shall prescribe the terms and conditions under which a serv-
ice obligation may be deferred through regulation.

(g)(1) Scholarship recipients who fail to maintain a high level of
academic standing, as defined by the Administrator by regulation,
who are dismissed from their educational institutions for discipli-
nary reasons, or who voluntarily terminate academic training before
graduation from the educational program for which the scholarship
was awarded, shall be in breach of their contractual agreement and,
in lieu of any service obligation arising under such agreement, shall
be liable to the United States for repayment within 1 year after the
date of default of all scholarship funds paid to them and to the in-
stitution of higher education on their behalf under the agreement,
except as provided in subsection (h)(2). The repayment period may
be extended by the Administrator when determined to be necessary,
as established by regulation.

(2) Scholarship recipients who, for any reason, fail to begin or
complete their service obligation after completion of academic train-
ing, or fail to comply with the terms and conditions of deferment es-
tablished by the Administrator pursuant to subsection ()(2)(B),
shall be in breach of their contractual agreement. When recipients
breach their agreements for the reasons stated in the preceding sen-
tence, the recipient shall be liable to the United States for an
amount equal to—

(A) the total amount of scholarships received by such indi-
vidual under this section; plus
(B) the interest on the amounts of such awards which would
be payable if at the time the awards were received they were
loans bearing interest at the maximum legal prevailing rate, as
determined by the Treasurer of the United States,
maultiplied by 3.

(h)(1) Any obligation of an individual incurred under the Pro-
gram (or a contractual agreement thereunder) for service or pay-
ment shall be canceled upon the death of the individual.

(2) The Administrator shall by regulation provide for the partial
or total waiver or suspension of any obligation of service or payment
incurred by an individual under the Program (or a contractual
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agreement thereunder) whenever compliance by the individual is
impossible or would involve extreme hardship to the individual, or
if enforcement of such obligation with respect to the individual
would be contrary to the best interests of the Government.

(i) For purposes of this section—

(1) the term “cost of attendance” has the meaning given that
term in section 472 of the Higher Education Act of 1965;

(2) the term “institution of higher education” has the meaning
given that term in section 101(a) of the Higher Education Act
of 1965; and

(3) the term “Program” means the National Aeronautics and
Space Administration Science and Technology Scholarship Pro-
gram established under this section.

(j)(1) There is authorized to be appropriated to the Administration
for the Program $10,000,000 for each fiscal year.

(2) Amounts appropriated under this section shall remain avail-
able for 2 fiscal years.

§9834. Distinguished scholar appointment authority

(a) In this section—

(1) the term “professional position” means a position that is
classified to an occupational series identified by the Office of
Personnel Management as a position that—

(A) requires education and training in the principles,
concepts, and theories of the occupation that typically can
be gained only through completion of a specified cur-
riculum at a recognized college or university; and

(B) is covered by the Group Coverage Qualification
Standard for Professional and Scientific Positions; and

(2) the term “research position” means a position in a profes-
sional series that primarily involves scientific inquiry or inves-
tigation, or research-type exploratory development of a creative
or scientific nature, where the knowledge required to perform
the work successfully is acquired typically and primarily
through graduate study.

(b) The Administration may appoint, without regard to the provi-
sions of sections 3304(b) and 3309 through 3318, candidates directly
to General Schedule professional positions in the Administration for
which public notice has been given, if—

(1) with respect to a position at the GS-7 level, the indi-
vidual—

(A) received, from an accredited institution authorized to
grant baccalaureate degrees, a baccalaureate degree in a
field of study for which possession of that degree in con-
Jjunction with academic achievements meets the qualifica-
tion standards as prescribed by the Office of Personnel
Management for the position to which the individual is
being appointed; and

(B) achieved a cumulative grade point average of 3.0 or
higher on a 4.0 scale and a grade point average of 3.5 or
higher for courses in the field of study required to qualify
for the position;

(§2) Zwith respect to a position at the GS-9 level, the indi-
vidual—
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(A) received, from an accredited institution authorized to
grant graduate degrees, a graduate degree in a field of
study for which possession of that degree meets the quali-
fication standards at this grade level as prescribed by the
Office of Personnel Management for the position to which
the individual is being appointed; and

(B) achieved a cumulative grade point average of 3.5 or
higher on a 4.0 scale in graduate coursework in the field
of study required for the position;

(3) with respect to a position at the GS-11 level, the indi-
vidual—

(A) received, from an accredited institution authorized to
grant graduate degrees, a graduate degree in a field of
study for which possession of that degree meets the quali-
fication standards at this grade level as prescribed by the
Office of Personnel Management for the position to which
the individual is being appointed; and

(B) achieved a cumulative grade point average of 3.5 or
higher on a 4.0 scale in graduate coursework in the field
of study required for the position; or

(4) with respect to a research position at the GS—12 level, the
individual—

(A) received, from an accredited institution authorized to
grant graduate degrees, a graduate degree in a field of
study for which possession of that degree meets the quali-
fication standards at this grade level as prescribed by the
Office of Personnel Management for the position to which
the individual is being appointed; and

(B) achieved a cumulative grade point average of 3.5 or
higher on a 4.0 scale in graduate coursework in the field
of study required for the position.

(¢) Veterans’ preference procedures shall apply when selecting can-
didates under this section. Preference eligibles who meet the criteria
for distinguished scholar appointments shall be considered ahead of
nonpreference eligibles.

(d) An appointment made under this authority shall be a career-
conditional appointment in the competitive civil service.

$§9835. Travel and transportation expenses of certain new ap-
pointees

(a) In this section, the term “new appointee” means—
(1) a person newly appointed or reinstated to Federal service
to the Administration to—

(A) a career or career-conditional appointment;

(B) a term appointment;

(C) an excepted service appointment that provides for
noncompetitive conversion to a career or career-conditional
appointment;

(D) a career or limited term Senior Executive Service ap-
pointment;

(E) an appointment made under section 203(c)(2)(A) of
the National Aeronautics and Space Act of 1958 (42 U.S.C.
2473(c)(2)(A));

(F) an appointment to a position established under sec-
tion 3104, or
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(G) an appointment to a position established under sec-
tion 5108; or

(2) a student trainee who, upon completion of academic work,
is converted to an appointment in the Administration that is
identified in paragraph (1) in accordance with an appropriate
authority.

(b) The Administrator may pay the travel, transportation, and re-
location expenses of a new appointee to the same extent, in the same
manner, and subject to the same conditions as the payment of such
expenses under sections 5724, 5724a, 5724b, and 5724c to an em-
ployee transferred in the interests of the United States Government.

(¢) The Administrator shall submit to the appropriate committees
of Congress, not later than February 28 of each of the next 10 years
beginning after the date of enactment of this subchapter—

(1) the average payment for travel and transportation ex-
penses of certain new appointees provided under this section
during the preceding year; and

(2) the highest payment for travel and transportation ex-
penses to an individual appointee provided under this section
during the preceding year.

§9836. Annual leave enhancements

(a)(1) In this subsection—
(A) the term “newly appointed employee” means an individual
who is first appointed—

(i) regardless of tenure, as an employee of the Federal
Government; or

(it) as an employee of the Federal Government following
a break in service of at least 90 days after that individual’s
last period of Federal employment, other than—

(I) employment under the Student Educational Em-
ployment Program administered by the Office of Per-
sonnel Management;

(I1) employment as a law clerk trainee;

(III) employment under a short-term temporary ap-
pointing authority while a student during periods of
vacation from the educational institution at which the
student is enrolled;

(IV) employment under a provisional appointment if
the new appointment is permanent and immediately
follows the provisional appointment; or

(V) employment under a temporary appointment that
is neither full-time nor the principal employment of the
individual;

(B) the term “period of qualified non-Federal service” means
any period of service performed by an individual that—

(i) was performed in a position the duties of which were
directly related to the duties of the position in the Adminis-
tration to which that individual will fill as a newly ap-
pointed employee; and

(i) except for this section, would not otherwise be service
performed by an employee for purposes of section 6303; and

(C) the term “directly related to the duties of the position”
means duties and responsibilities in the same line of work
which require similar qualifications.
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(2)(A) For purposes of section 6303, the Administrator may deem
a period of qualified non-Federal service performed by a newly ap-
pointed employee to be a period of service of equal length performed
as an employee.

(B) A period deemed by the Administrator under subparagraph
(A) shall continue to apply to the employee during—

(i) the period of Federal service in which the deeming is
made; and
(ii) any subsequent period of Federal service.

(3)(A) Notwithstanding section 6303(a), the annual leave accrual
rate for an employee of the Administration in a position paid under
section 5376 or 5383, or for an employee in an equivalent category
whose rate of basic pay is greater than the rate payable at GS-15,
step 10, shall be 1 day for each full biweekly pay period.

(B) The accrual rate established under this paragraph shall con-
tinue to apply to the employee during—

(i) the period of Federal service in which such accrual rate
first applies; and
(ii) any subsequent period of Federal service.

$§9837. Limited appointments to Senior Executive Service po-
sitions

(a) In this section—

(1) the term “career reserved position” means a position in the
Administration designated under section 3132(b) which may be
filled only by—

(A) a career appointee; or
(B) a limited emergency appointee or a limited term ap-
pointee—

(i) who, immediately before entering the career re-
served position, was serving under a career or career-
conditional appointment outside the Senior Executive
Service; or

(it) whose limited emergency or limited term appoint-
ment is approved in advance by the Office of Personnel
Management;

(2) the term “limited emergency appointee” has the meaning
given under section 3132; and

(3) the term “limited term appointee” means an individual
appointed to a Senior Executive Service position in the Admin-
istration to meet a bona fide temporary need, as determined by
the Administrator.

(b) The number of career reserved positions which are filled by an
appointee as described under subsection (a)(1)(B) may not exceed 10
percent of the total number of Senior Executive Service positions al-
located to the Administration.

(¢) Notwithstanding sections 3132 and 3394(b)—

(1) the Administrator may appoint an individual to any Sen-
tor Executive Service position in the Administration as a lim-
ited term appointee under this section for a period of—

(A) 4 years or less to a position the duties of which will
expire at the end of such term; or

(B) 1 year or less to a position the duties of which are
continuing; and
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(2) in rare circumstances, the Administrator may authorize
an extension of a limited appointment under—

(A) paragraph (1)(A) for a period not to exceed 2 years;
and
(B) paragraph (1)(B) for a period not to exceed 1 year.

(d) A limited term appointee who has been appointed in the Ad-
ministration from a career or career-conditional appointment out-
side the Senior Executive Service shall have reemployment rights in
the agency from which appointed, or in another agency, under re-
quirements and conditions established by the Office of Personnel
Management. The Office shall have the authority to direct such
placement in any agency.

(e) Notwithstanding section 3394(b) and section 3395—

(1) a limited term appointee serving under a term prescribed
under this section may be reassigned to another Senior Execu-
tive Service position in the Administration, the duties of which
will expire at the end of a term of 4 years or less; and

(2) a limited term appointee serving under a term prescribed
under this section may be reassigned to another continuing Sen-
tor Executive Service position in the Administration, except that
the appointee may not serve in 1 or more positions in the Ad-
ministration under such appointment in excess of 1 year, except
that in rare circumstances, the Administrator may approve an
extension up to an additional 1 year.

() A limited term appointee may not serve more than 7 consecu-
tive years under any combination of limited appointments.

(g) Notwithstanding section 5384, the Administrator may author-
ize performance awards to limited term appointees in the Adminis-
tration in the same amounts and in the same manner as career ap-
pointees.

$9838. Superior qualifications pay

(a) In this section the term “employee” means an employee as de-
fined under section 2105 who is employed by the Administration.

(b) Notwithstanding section 5334, the Administrator may set the
pay of an employee paid under the General Schedule at any step
within the pay range for the grade of the position, based on the su-
perior qualifications of the employee, or the special need of the Ad-
ministration.

(c) If an exercise of the authority under this section relates to a
current employee selected for another position within the Adminis-
tration, a determination shall be made that the employee’s contribu-
tion in the new position will exceed that in the former position, be-
fore setting pay under this section.

(d) Pay as set under this section is basic pay for such purposes
as pay set under section 5334.

(e) If the employee serves for at least 1 year in the position for
which the pay determination under this section was made, or a suc-
cessor position, the pay earned under such position may be used in
succeeding actions to set pay under chapter 53.

(f) The Administrator may waive the restrictions in subsection (e),
based on criteria established in the plan required under subsection

(8).
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(g) Before setting any employee’s pay under this section, the Ad-
ministrator shall submit a plan to the Office of Personnel Manage-
ment, that includes—

(1) criteria for approval of actions to set pay under this sec-
tion;

(2) the level of approval required to set pay under this section;

(3) all types of actions and positions to be covered;

(4) the relationship between the exercise of authority under
this section and the use of other pay incentives; and

(5) a process to evaluate the effectiveness of this section.

CHAPTER 99—DEPARTMENT OF DEFENSE NATIONAL
SECURITY PERSONNEL SYSTEM

Sec.

9901. Definitions.

9902. Establishment of human resources management system.

9903. Attracting highly qualified experts.

9904. Employment of older Americans.

9905. Special pay and benefits for certain employees outside the United States.

§9901. Definitions

For purposes of this chapter—
(1) the term “Director” means the Director of the Office of Per-
sonnel Management; and
(2) the term “Secretary” means the Secretary of Defense.

$§9902. Establishment of human resources management sys-
tem

(a) IN GENERAL.—Notwithstanding any other provision of this
part, the Secretary may, in regulations prescribed jointly with the
Director, establish, and from time to time adjust, a human re-
sources management system for some or all of the organizational or
functional units of the Department of Defense. If the Secretary cer-
tifies that issuance or adjustment of a regulation, or the inclusion,
exclusion, or modification of a particular provision therein, is essen-
tial to the national security, the Secretary may, subject to the deci-
sion of the President, waive the requirement in the preceding sen-
tence that the regulation or adjustment be issued jointly with the
Director.

(b) SYSTEM REQUIREMENTS.—Any system established under sub-
section (a) shall—

(1) be flexible;
(2) be contemporary;
(3) not waive, modify, or otherwise affect—

(A) the public employment principles of merit and fitness
set forth in section 2301, including the principles of hiring
based on merit, fair treatment without regard to political
affiliation or other nonmerit considerations, equal pay for
equal work, and protection of employees against reprisal for
whistleblowing;

(B) any provision of section 2302, relating to prohibited
personnel practices;

(C)i) any provision of law referred to in section
2302(b)(1), (8), and (9); or

(it) any provision of law implementing any provision of
law referred to in section 2302(b)(1), (8), and (9) by—
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(I) providing for equal employment opportunity
through affirmative action; or

(I1) providing any right or remedy available to any
employee or applicant for employment in the public
service;

(D) any other provision of this part (as described in sub-
section (c)); or

(E) any rule or regulation prescribed under any provision
of law referred to in this paragraph;

(4) ensure that employees may organize, bargain collectively
as provided for in this chapter, and participate through labor
organizations of their own choosing in decisions which affect
them, subject to the provisions of this chapter and any exclusion
from coverage or limitation on negotiability established pursu-
ant to law;

(5) not be limited by any specific law or authority under this
title that is waivable under this chapter or by any provision of
this chapter or any rule or regulation prescribed under this title
that is waivable under this chapter, except as specifically pro-
vided for in this section; and

(6) include a performance management system that incor-
porates the following elements:

(A) adherence to merit principles set forth in section
2301;

(B) a fair, credible, and transparent employee perform-
ance appraisal system;

(C) a link between the performance management system
and the agency’s strategic plan;

(D) a means for ensuring employee involvement in the de-
sign and implementation of the system;

(E) adequate training and retraining for supervisors,
managers, and employees in the implementation and oper-
ation of the performance management system;

(F) a process for ensuring ongoing performance feedback
and dialogue between supervisors, managers, and employ-
ees throughout the appraisal period, and setting timetables
for review;

(G) effective safeguards to ensure that the management of
the system is fair and equitable and based on employee per-
formance; and

(H) a means for ensuring that adequate agency resources
are allocated for the design, implementation, and adminis-
tration of the performance management system.

(¢c) OTHER NONWAIVABLE PROVISIONS.—The other provisions of
this part referred to in subsection (b)(3)(D) are (to the extent not oth-
erwise specified in this title)—

(1) subparts A, B, E, G, and H of this part; and

(2) chapters 41, 45, 47, 55 (except subchapter V thereof), 57,
59, 72, 73, and 79, and this chapter.

(d) LIMITATIONS RELATING TO PAY.—(1) Nothing in this section
shall constitute authority to modify the pay of any employee who
serves in an Executive Schedule position under subchapter II of
chapter 53 of this title.

(2) Except as provided for in paragraph (1), the total amount in
a calendar year of allowances, differentials, bonuses, awards, or
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other similar cash payments paid under this title to any employee
who is paid under section 5376 or 5383 of this title or under title
10 or under other comparable pay authority established for payment
of Department of Defense senior executive or equivalent employees
may not exceed the total annual compensation payable to the Vice
President under section 104 of title 3.

(3) To the maximum extent practicable, the rates of compensation
for civilian employees at the Department of Defense shall be ad-
Jjusted at the same rate, and in the same proportion, as are rates
of compensation for members of the uniformed services.

(e) PROVISIONS TO ENSURE COLLABORATION WITH EMPLOYEE
REPRESENTATIVES.—(1) In order to ensure that the authority of this
section is exercised in collaboration with, and in a manner that en-
sures the participation of, employee representatives in the planning,
development, and implementation of any human resources manage-
ment system or adjustments to such system under this section, the
Secretary and the Director shall provide for the following:

(A) The Secretary and the Director shall, with respect to any
proposed system or adjustment—

(i) provide to the employee representatives representing
any employees who might be affected a written description
of the proposed system or adjustment (including the rea-
sons why it is considered necessary);

(it) give such representatives at least 30 calendar days
(unless extraordinary circumstances require earlier action)
to review and make recommendations with respect to the
proposal; and

(iii) give any recommendations received from such rep-
resentatives under clause (ii) full and fair consideration in
deciding whether or how to proceed with the proposal.

(B) Following receipt of recommendations, if any, from such
employee representatives with respect to a proposal described in
subparagraph (A), the Secretary and the Director shall accept
such modifications to the proposal in response to the rec-
ommendations as they determine advisable and shall, with re-
spect to any parts of the proposal as to which they have not ac-
cepted the recommendations—

(i) notify Congress of those parts of the proposal, together
with the recommendations of the employee representatives;

(it) meet and confer for not less than 30 calendar days
with the employee representatives, in order to attempt to
reach agreement on whether or how to proceed with those
parts of the proposal; and

(iii) at the Secretary’s option, or if requested by a major-
ity of the employee representatives participating, use the
services of the Federal Mediation and Conciliation Service
during such meet and confer period to facilitate the process
of attempting to reach agreement.

(C)(i) Any part of the proposal as to which the representatives
do not make a recommendation, or as to which the rec-
ommendations are accepted by the Secretary and the Director,
may be implemented immediately.

(1i) With respect to any parts of the proposal as to which rec-
ommendations have been made but not accepted by the Sec-
retary and the Director, at any time after 30 calendar days
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have elapsed since the initiation of the congressional notifica-
tion, consultation, and mediation procedures set forth in sub-
paragraph (B), if the Secretary, in his discretion, determines
that further consultation and mediation is unlikely to produce
agreement, the Secretary may implement any or all of such
parts (including any modifications made in response to the rec-
ommendations as the Secretary determines advisable), but only
after 30 days have elapsed after notifying Congress of the deci-
sion to implement the part or parts involved (as so modified, if
applicable).

(iti) The Secretary shall notify Congress promptly of the im-
plementation of any part of the proposal and shall furnish with
such notice an explanation of the proposal, any changes made
to the proposal as a result of recommendations from the em-
ployee representatives, and of the reasons why implementation
is appropriate under this subparagraph.

(D) If a proposal described in subparagraph (A) is imple-
mented, the Secretary and the Director shall—

(i) develop a method for the employee representatives to
participate in any further planning or development which
might become necessary; and

(it) give the employee representatives adequate access to
information to make that participation productive.

(2) The Secretary may, at the Secretary’s discretion, engage in any
and all collaboration activities described in this subsection at an or-
ganizational level above the level of exclusive recognition.

(3) In the case of any employees who are not within a unit with
respect to which a labor organization is accorded exclusive recogni-
tion, the Secretary and the Director may develop procedures for rep-
resentation by any appropriate organization which represents a sub-
stantial percentage of those employees or, if none, in such other
manner as may be appropriate, consistent with the purposes of this
subsection.

(f) PROVISIONS REGARDING NATIONAL LEVEL BARGAINING.—(1)
Any human resources management system implemented or modified
under this chapter may include employees of the Department of De-
fense from any bargaining unit with respect to which a labor orga-
nization has been accorded exclusive recognition under chapter 71
of this title.

(2) For any bargaining unit so included under paragraph (1), the
Secretary may bargain at an organizational level above the level of
exclusive recognition. Any such bargaining shall—

(A) be binding on all subordinate bargaining units at the
level of recognition and their exclusive representatives, and the
Department of Defense and its subcomponents, without regard
to levels of recognition;

(B) supersede all other collective bargaining agreements, in-
cluding collective bargaining agreements negotiated with an ex-
clusive representative at the level of recognition, except as other-
wise determined by the Secretary;

(C) not be subject to further negotiations for any purpose, in-
cluding bargaining at the level of recognition, except as pro-
vided for by the Secretary; and
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(D) except as otherwise specified in this chapter, not be sub-
Ject to review or to statutory third-party dispute resolution pro-
cedures outside the Department of Defense.

(3) The National Guard Bureau and the Army and Air Force Na-
tional Guard are excluded from coverage under this subsection.

(4) Any bargaining completed pursuant to this subsection with a
labor organization not otherwise having national consultation
rights with the Department of Defense or its subcomponents shall
not create any obligation on the Department of Defense or its sub-
components to confer national consultation rights on such a labor
organization.

(g) PROVISIONS RELATING TO APPELLATE PROCEDURES.—(1) The
Secretary shall—

(A) establish an appeals process that provides that employees
of the Department of Defense are entitled to fair treatment in
any appeals that they bring in decisions relating to their em-
ployment; and

(B) in prescribing regulations for any such appeals process—

(i) ensure that employees of the Department of Defense
are afforded the protections of due process; and

(it) toward that end, be required to consult with the Merit
Systems Protection Board before issuing any such regula-
tions.

(2) Any regulations establishing the appeals process required by
paragraph (1) that relate to any matters within the purview of chap-
ter 77 shall—

(A) provide for an independent review panel, appointed by the
President, which shall not include the Secretary or the Deputy
Secretary of Defense or any of their subordinates;

(B) be issued only after—

(i) notification to the appropriate committees of Congress;
and

(it) consultation with the Merit Systems Protection Board
and the Equal Employment Opportunity Commission;

(C) ensure the availability of procedures that—

(i) are consistent with requirements of due process; and

(i) provide, to the maximum extent practicable, for the
expeditious handling of any matters involving the Depart-
ment of Defense; and

(D) modify procedures under chapter 77 only insofar as such
modifications are designed to further the fair, efficient, and ex-
peditious resolution of matters involving the employees of the
Department of Defense.

(h) PROVISIONS RELATED TO SEPARATION AND RETIREMENT IN-
CENTIVES.—(1) The Secretary may establish a program within the
Department of Defense under which employees may be eligible for
early retirement, offered separation incentive pay to separate from
service voluntarily, or both. This authority may be used to reduce
the number of personnel employed by the Department of Defense or
to restructure the workforce to meet mission objectives without re-
ducing the overall number of personnel. This authority is in addi-
tion to, and notwithstanding, any other authorities established by
law or regulation for such programs.
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(2) For purposes of this section, the term “employee” means an em-
ployee of the Department of Defense, serving under an appointment
without time limitation, except that such term does not include—

(A) a reemployed annuitant under subchapter III of chapter
83 or chapter 84 of this title, or another retirement system for
employees of the Federal Government;

(B) an employee having a disability on the basis of which
such employee is or would be eligible for disability retirement
under any of the retirement systems referred to in paragraph
(1); or

(C) for purposes of eligibility for separation incentives under
this section, an employee who is in receipt of a decision notice
of involuntary separation for misconduct or unacceptable per-
formance.

(3) An employee who is at least 50 years of age and has completed
20 years of service, or has at least 25 years of service, may, pursuant
to regulations promulgated under this section, apply and be retired
from the Department of Defense and receive benefits in accordance
with chapter 83 or 84 if the employee has been employed continu-
ously within the Department of Defense for more than 30 days be-
fore the date on which the determination to conduct a reduction or
restructuring within 1 or more Department of Defense components
is approved pursuant to the program established under subsection
(a).

(4)(A) Separation pay shall be paid in a lump sum or in install-
ments and shall be equal to the lesser of—

(i) an amount equal to the amount the employee would be en-
titled to receive under section 5595(c) of this title, if the em-
ployee were entitled to payment under such section; or

(11) $25,000.

(B) Separation pay shall not be a basis for payment, and shall
not be included in the computation, of any other type of Government
benefit. Separation pay shall not be taken into account for the pur-
pose of determining the amount of any severance pay to which an
individual may be entitled under section 5595 of this title, based on
any other separation.

(C) Separation pay, if paid in installments, shall cease to be paid
upon the recipient’s acceptance of employment by the Federal Gouv-
ernment, or commencement of work under a personal services con-
tract as described in paragraph (5).

(5)(A) An employee who receives separation pay under such pro-
gram may not be reemployed by the Department of Defense for a 12-
month period beginning on the effective date of the employee’s sepa-
ration, unless this prohibition is waived by the Secretary on a case-
by-case basis.

(B) An employee who receives separation pay under this section on
the basis of a separation occurring on or after the date of the enact-
ment of the Federal Workforce Restructuring Act of 1994 (Public
Law 103-236; 108 Stat. 111) and accepts employment with the Gov-
ernment of the United States, or who commences work through a
personal services contract with the United States within 5 years
after the date of the separation on which payment of the separation
pay is based, shall be required to repay the entire amount of the sep-
aration pay to the Department of Defense. If the employment is with
an Executive agency (as defined by section 105 of this title) other
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than the Department of Defense, the Director may, at the request of
the head of that agency, waive the repayment if the individual in-
volved possesses unique abilities and is the only qualified applicant
available for the position. If the employment is within the Depart-
ment of Defense, the Secretary may waive the repayment if the indi-
vidual involved is the only qualified applicant available for the po-
sition. If the employment is with an entity in the legislative branch,
the head of the entity or the appointing official may waive the re-
payment if the individual involved possesses unique abilities and is
the only qualified applicant available for the position. If the employ-
ment is with the judicial branch, the Director of the Administrative
Office of the United States Courts may waive the repayment if the
individual involved possesses unique abilities and is the only quali-
fied applicant available for the position.

(6) Under this program, early retirement and separation pay may
be offered only pursuant to regulations established by the Secretary,
subject to such limitations or conditions as the Secretary may re-
quire.

(i) PROVISIONS RELATING TO REEMPLOYMENT.—If annuitant re-
ceiving an annuity from the Civil Service Retirement and Disability
Fund becomes employed in a position within the Department of De-
fense, his annuity shall continue. An annuitant so reemployed shall
not be considered an employee for purposes of chapter 83 or 84.

(j)  PROVISIONS RELATING TO HIRING.—Notwithstanding sub-
section (c), the Secretary may exercise any hiring flexibilities that
would otherwise be available to the Secretary under section 4703.

$9903. Attracting highly qualified experts

(a) IN GENERAL.—The Secretary may carry out a program using
the authority provided in subsection (b) in order to attract highly
qualified experts in needed occupations, as determined by the Sec-
retary.

(b) AUTHORITY.—Under the program, the Secretary may—

(1) appoint personnel from outside the civil service and uni-
formed services (as such terms are defined in section 2101 of
this title) to positions in the Department of Defense without re-
gard to any provision of this title governing the appointment of
employees to positions in the Department of Defense;

(2) prescribe the rates of basic pay for positions to which em-
ployees are appointed under paragraph (1) at rates not in excess
of the maximum rate of basic pay authorized for senior-level po-
sitions under section 5376 of this title, as increased by locality-
based comparability payments under section 5304 of this title,
notwithstanding any provision of this title governing the rates
of C]{my or classification of employees in the executive branch;
an

(3) pay any employee appointed under paragraph (1) pay-
ments in addition to basic pay within the limits applicable to
the employee under subsection (d).

(¢) LIMITATION ON TERM OF APPOINTMENT.—(1) Except as pro-
vided in paragraph (2), the service of an employee under an ap-
pointment made pursuant to this section may not exceed 5 years.

(2) The Secretary may, in the case of a particular employee, ex-
tend the period to which service is limited under paragraph (1) by
up to 1 additional year if the Secretary determines that such action
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is necessary to promote the Department of Defense’s national secu-
rity missions.

(d) LIMITATIONS ON ADDITIONAL PAYMENTS.—(1) The total
amount of the additional payments paid to an employee under this
section for any 12-month period may not exceed the lesser of the fol-
lowing amounts:

(A) 850,000 in fiscal year 2004, which may be adjusted annu-
ally thereafter by the Secretary, with a percentage increase
equal to one-half of 1 percentage point less than the percentage
by which the Employment Cost Index, published quarterly by
the Bureau of Labor Statistics, for the base quarter of the year
before the preceding calendar year exceeds the Employment Cost
Index for the base quarter of the second year before the pre-
ceding calendar year.

(B) The amount equal to 50 percent of the employee’s annual
rate of basic pay.

For purposes of this paragraph, the term “base quarter” has the
meaning given such term by section 5302(3).

(2) An employee appointed under this section is not eligible for
any bonus, monetary award, or other monetary incentive for service
except for payments authorized under this section.

(3) Notwithstanding any other provision of this subsection or of
section 5307, no additional payments may be paid to an employee
under this section in any calendar year if, or to the extent that, the
employee’s total annual compensation will exceed the maximum
amount of total annual compensation payable at the salary set in
accordance with section 104 of title 3.

(e) SAVINGS PROVISIONS.—In the event that the Secretary termi-
nates this program, in the case of an employee who, on the day be-
fore the termination of the program, is serving in a position pursu-
ant to an appointment under this section—

(1) the termination of the program does not terminate the em-
ployee’s employment in that position before the expiration of the
lesser of—

(A) the period for which the employee was appointed; or

(B) the period to which the employee’s service is limited
under subsection (c), including any extension made under
this section before the termination of the program; and

(2) the rate of basic pay prescribed for the position under this
section may not be reduced as long as the employee continues
to serve in the position without a break in service.

§9904. Employment of older Americans

(a) IN GENERAL.—Notwithstanding any other provision of law, the
Secretary may appoint older Americans into positions in the ex-
cepted service for a period not to exceed 2 years, provided that—

(1) any such appointment shall not result in—

(A) the displacement of individuals currently employed
by the Department of Defense (including partial displace-
ment through reduction of nonovertime hours, wages, or
employment benefits); or

(B) the employment of any individual when any other
person is in a reduction-in-force status from the same or
substantially equivalent job within the Department of De-
fense; and
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(2) the individual to be appointed is otherwise qualified for
the position, as determined by the Secretary.

(b) EFFECT ON EXISTING RETIREMENT BENEFITS.—Notwith-
standing any other provision of law, an individual appointed pursu-
ant to subsection (a) who otherwise is receiving an annuity, pension,
social security payment, retired pay, or other similar payment shall
not have the amount of said annuity, pension, social security, or
other similar payment reduced as a result of such employment.

(¢) EXTENSION OF APPOINTMENT.—Notwithstanding subsection
(a), the Secretary may extend an appointment made pursuant to this
section for up to an additional 2 years if the individual employee
possesses unique knowledge or abilities that are not otherwise avail-
able to the Department of Defense.

(d) DEFINITION.—For purposes of this section, the term “older
American” means any citizen of the United States who is at least
55 years of age.

§9905. Special pay and benefits for certain employees outside
the United States

The Secretary may provide to certain civilian employees of the De-
partment of Defense assigned to activities outside the United States
as determined by the Secretary to be in support of Department of
Defense activities abroad hazardous to life or health or so special-
ized because of security requirements as to be clearly distinguish-
able from normal Government employment—

(1) allowances and benefits—
(A) comparable to those provided by the Secretary of
State to members of the Foreign Service under chapter 9 of
title I of the Foreign Service Act of 1980 (Public Law 96-
465, 22 U.S.C. 4081 et seq.) or any other provision of law;
or
(B) comparable to those provided by the Director of Cen-
tral Intelligence to personnel of the Central Intelligence
Agency; and
(2) special retirement accrual benefits and disability in the
same manner provided for by the Central Intelligence Agency
Retirement Act (50 U.S.C. 2001 et seq.) and in section 18 of the
Central Intelligence Agency Act of 1949 (50 U.S.C. 403r).

TITLE 18, UNITED STATES CODE

* * *k & * * *k

PART I—CRIMES

* * *k & * * *k

CHAPTER 11—BRIBERY, GRAFT, AND CONFLICTS OF
INTEREST

* * *k & * * *k



101

§207. Restrictions on former officers, employees, and elected
officials of the executive and legislative branches

(a)***
* * * & * * *

(c) ONE-YEAR RESTRICTIONS ON CERTAIN SENIOR PERSONNEL OF
THE EXECUTIVE BRANCH AND INDEPENDENT AGENCIES.—

(1) #* * *

(2) PERSONS TO WHOM RESTRICTIONS APPLY.—(A) Paragraph
(1) shall apply to a person (other than a person subject to the
restrictions of subsection (d))—

[(ii) employed in a position which is not referred to in
clause (i) and for which the basic rate of pay, exclusive of
any locality-based pay adjustment under section 5302 of
title 5 (or any comparable adjustment pursuant to interim
authority of the President), is equal to or greater than the
rate of basic pay payable for level 5 of the Senior Execu-
tive Service,]

(it) employed in a position which is not referred to in
clause (i) and for which that person is paid at a rate of
basic pay which is equal to or greater than 96 percent of
the rate of basic pay for level II of the Executive Schedule,
or, for a period of 2 years following the enactment of the
Federal Employees Pay for Performance Act of 2003, a per-
son who, on the day prior to the enactment of that Act, was
employed in a position which is not referred to in clause (i)
and for which the rate of basic pay, exclusive of any local-
ity-based pay adjustment under section 5304 or section
5304a of title 5, was equal to or greater than the rate of
basic pay payable for level 5 of the Senior Executive Service
on the day prior to the enactment of that Act,

* * * * * * *

(v) assigned from a private sector organization to an
agency under chapter 37 or section 9832 of title 5.

* * & * * * &

(1) CoNTRACT ADVICE BY FORMER DETAILS.—Whoever, being an
employee of a private sector organization assigned to an agency
under chapter 37 or section 9832 of title 5, within one year after
the end of that assignment, knowingly represents or aids, counsels,
or assists in representing any other person (except the United
States) in connection with any contract with that agency shall be
punished as provided in section 216 of this title.

* * kS & * * kS

§209. Salary of Government officials and employees payable
only by United States

(a)***
* * *k & * * *k

(h) This section does not prohibit an employee of a private sector
organization, while assigned to the National Aeronautics and Space
Administration under section 9832 of title 5, from continuing to re-
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ceive pay and benefits from that organization in accordance with
section 9832 of that title.

* * & * * * &

CHAPTER 93—PUBLIC OFFICERS AND EMPLOYEES

* k & & * k &

§ 1905. Disclosure of confidential information generally

Whoever, being an officer or employee of the United States or of
any department or agency thereof, any person acting on behalf of
the Office of Federal Housing Enterprise Oversight, or agent of the
Department of Justice as defined in the Antitrust Civil Process Act
(15 U.S.C. 1311-1314), or being an employee of a private sector or-
ganization who is or was assigned to an agency under chapter 37
or section 9832 of title 5, publishes, divulges, discloses, or makes
known in any manner or to any extent not authorized by law any
information coming to him in the course of his employment or offi-
cial duties or by reason of any examination or investigation made
by, or return, report or record made to or filed with, such depart-
ment or agency or officer or employee thereof, which information
concerns or relates to the trade secrets, processes, operations, style
of work, or apparatus, or to the identity, confidential statistical
data, amount or source of any income, profits, losses, or expendi-
tures of any person, firm, partnership, corporation, or association;
or permits any income return or copy thereof or any book con-
taining any abstract or particulars thereof to be seen or examined
by any person except as provided by law; shall be fined under this
title, or imprisoned not more than one year, or both; and shall be
removed from office or employment.

* * *k & * * *k

SECTION 203 OF THE NATIONAL AERONAUTICS AND
SPACE ACT OF 1958

FUNCTIONS OF THE ADMINISTRATION
SEC. 203. (a) * * *

* * k & * * k

(c) In the performance of its functions the Administration is au-
thorized—

(1) * = *

(2) to appoint and fix the compensation of such officers and
employees as may be necessary to carry out such functions.
Such officers and employees shall be appointed in accordance
with the civil-service laws and their compensation fixed in ac-
cordance with the Classification Act of 1949, except that (A) to
the extent the Administrator deems such action necessary to
the discharge of his responsibilities, he may appoint not more
than four hundred and twenty-five of the scientific, engineer-
ing, and administrative personnel of the Administration with-
out regard to such laws, and may fix the compensation of such
personnel not in excess of [the highest rate of grade 18 of the
General Schedule of the Classification Act of 1949, as amend-
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ed,] the rate of basic pay payable for level III of the Executive
Schedule, and (B) to the extent the Administrator deems such
action necessary to recruit specially qualified scientific and en-
gineering talent, he may establish the entrance grade for sci-
entific and engineering personnel without previous service in
the Federal Government at a level up to two grades higher
than the grade provided for such personnel under the General
Schedule established by the Classification Act of 1949, and fix
their compensation accordingly;

* * *k & * * *k

SECTION 125 OF THE ACT OF JANUARY 8, 1988

AN ACT Making technical corrections relating to the Federal Employees’
Retirement System, and for other purposes.

SEC. 125. ELIGIBILITY OF CERTAIN INDIVIDUALS TO PARTICIPATE IN
THE THRIFT SAVINGS PLAN.
(a) * * *

* * * * * * *

(c) ApPLICABILITY.—This section applies with respect to—
(1) any individual participating in the Civil Service Retire-
ment System or the Federal Employees’ Retirement System
as— ( A) kockok

* * * * * * *

(C) an individual appointed or otherwise assigned to one
of the cooperative extension services, as defined by section
1404(5) of the National Agricultural Research, Extension,
and Teaching Policy Act of 1977 (7 U.S.C. 3103(5)); [orl

(D) an individual assigned from a Federal agency to a
private sector organization under chapter 37 of title 5,
United States Code; [and] or

(E) an individual assigned from the National Aero-
nautics and Space Administration to a private sector orga-
nizgtion under section 9832 of title 5, United States Code;
an

* * * * * * *



MINORITY VIEWS

Over the past century, Congress has developed a comprehensive
set of laws to prevent the patronage system that ruled the federal
government during the first 100 years of the country’s existence.
Until the Civil Service Act of 1883, federal jobs were often awarded
through the spoils system. Civil service jobs went to supporters of
elected officials and loyal party members, which often led to incom-
petence and corruption.

With the passage of H.R. 1836, this Committee has embarked on
the path of reversing many of the legislative reforms of the past
century. The bill strips away fundamental rights from almost
700,000 civilian employees at the Department of Defense (DoD)—
approximately one-third of all federal civilian employees. The bill
also opens the door for the rest of the federal workforce to have
their rights taken away as well.

We agree that DoD needs certain flexibilities to allow it to oper-
ate more effectively and more efficiently. We want the strongest
possible national defense and are willing to give DoD the tools it
needs to modernize its workforce. However, H.R. 1836 goes well be-
yond those flexibilities by giving DoD a blanket waiver from large
parts of the civil service laws.

In two hearings before the Committee, DoD witnesses provided
virtually no details about how it would exercise these flexibilities
and no rationale for why statutory protections of employee rights
should be waived. Often, the only rationale DoD provided for such
waivers was that the Department of Homeland Security received
the same waivers last year. However, the creation of the Homeland
Security Department was a unique situation involving the com-
bination of more than 20 different agencies from different parts of
the federal government. Congress reasoned that the new Secretary
of Homeland Security needed flexibilities to quickly organize the
different components and functions. The Homeland Security De-
partment was an experiment, not a precedent.

The bill approved by the Committee on a party-line vote is an
improvement over the proposal initially submitted by DoD. On bal-
ance, however, H.R. 1836 still gives far too little direction to DoD
without providing any meaningful safeguards to employees.

Our views on specific provisions in H.R. 1836 and the Commit-
tee’s process for considering the bill are set forth below.

I. EXPEDITED CONSIDERATION OF BILL

Members of the Committee on both sides of the aisle argued that
a bill of this magnitude deserves careful and thoughtful consider-
ation by Congress. However, DoD did not send its personnel pro-
posal to Congress until April 10, 2003, and the bill was not intro-
duced until April 29, 2003.

(104)
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Prior to marking up the bill, the Committee held only one sub-
committee hearing and one full committee hearing—both in the
eight days prior to the markup. Eight days was not enough time
to consider a bill that will affect one-third of federal civilian em-
ployees and will likely become the de factor personnel system for
the entire federal government. At the subcommittee hearing,
Chairwoman Jo Ann Davis stated: “We’re doing this so quickly and
so fast that I can’t say I'm very comfortable. I'm not anxious to run
forward and vote for something when I just don’t know what it’s
going to do to 700,000 people. * * * I think we’re all concerned
with the sweeping power that would be given.”

DoD also failed to consult with interested parties about its legis-
lative proposal. DoD never formally consulted with unions rep-
resenting DoD employees during the development of the proposal.
We also were not briefed on the proposal until after it was sub-
mitted to Congress.

Finally, we believe this bill is premature because the personnel
provisions of the Homeland Security Act—the precedent for many
of the changes sought by DoD—have not been implemented. Con-
gress should wait until the Department of Homeland Security has
implemented its new personnel system, before deciding that this
novel approach should be extended to other agencies.

II. PERSONNEL PROVISIONS

We believe that H.R. 1836 provides a blank check to DoD to cre-
ate a new personnel system for its almost 700,000 civilian employ-
ees without providing any details about what it would do. DoD has
stated only that the new personnel system would be based on: (1)
existing demonstration projects within the Department; and (2)
DoD’s civilian human resources strategic plan.

Existing DoD demonstration projects cover approximately 30,000
employees, many of whom are scientists and engineers, at research
labs. It is an open question as to whether these limited demonstra-
tion projects can be extrapolated to a more diverse workforce that
is over 20 times larger the demonstration projects. At a minimum,
more research is needed before DoD is granted such broad pay and
hiring flexibilities.

DoD’s reliance on its human resources strategic plan is also prob-
lematic. In a report issued in March 2003 GAO found DoD’s stra-
tegic plan to be wholly inadequate:

The human capital strategic plans GAO reviewed for the
most part lacked key elements found in fully developed
plans. Most of the civilian human capital goals, objectives,
and initiatives were not explicitly aligned with the over-
reaching missions of the organizations. Consequently, DoD
and the components cannot be sure that strategic goals are
properly focused on mission achievement. Also, none of the
plans contained results—oriented performance measure to
assess the impact of their civilian human capital initia-
tives (i.e., programs, policies, and processes). Thus, DoD
and the components cannot gauge the extent to which
their human capital initiatives contribute to achieving
their organizations’ mission. Finally, the plans did not con-
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tain data on the skills and competencies needed to success-
fully accomplish future mission; therefore, DoD and the
components risk not being able to put the right people, in
the right place, and at the right time, which can result in
diminished accomplishments of the overall defense mis-
sion. * * * Moreover, the civilian strategic plans did not
address how the civilian workforce will be integrated with
their military counterparts or sourcing initiatives.!

At the Civil Service Subcommittee hearing, Comptroller General
David Walker underscored these points, testifying that he had “se-
rious concerns” about the proposal and that the Pentagon needs to
improve its management systems to demonstrate that adequate
safeguards would be in place to minimize the chance of abuse. Mr.
Walker testified: “Unfortunately, based on GAQO’s past work most
existing federal performance appraisal systems, including a vast
majority of DoD’s system, are not currently designed to support
systems, including a vast majority of DoD’s system, are not cur-
rently designed to support a meaningful performance-based pay
system.”

Despite GAO’s criticisms of DoD’s human resources strategic
plan—and DoD’s failure to adequately address these criticisms—
H.R. 1836 essentially allows the Department to implement a new
personnel system modeled after the strategic plan.

Of equal concern is DoD’s inability to justify the need for these
sweeping flexibilities. At the subcommittee hearing, Undersecre-
tary of Defense David Chu testified that the new personnel system
would make DoD into a more “agile” force but was unable to ex-
plain how the current personnel system had in any way hindered
DoD’s efforts to wage war in Iraq.

Based on pre-markup negotiations and amendments passed dur-
ing the markup, several changes were made to the initial proposal
submitted by DoD in April. Some of these changes improved the
bill. Most significantly, the number of waivable chapters under
Title 5 of the U.S. Code was scaled back from 12 provisions in the
original DoD proposal to the six chapters that were waived in the
homeland security bill. A provision exempting the DoD personnel
regulations from notice and comment requirements was dropped. A
provision allowing the Defense Secretary to invoke national secu-
rity and trump the Office of Personnel Management was modified
to require that the national security exception be the President’s
decision. And standards were added to the bill to require that a
performance-based pay system incorporate elements of account-
ability and transparency.

Nevertheless, efforts by minority members to improve the bill
during the markup were rejected on party-line votes. Minority
amendments were defeated that would have: required DoD to sub-
mit a legislative proposal detailing its new personnel system prior
to any authorities being granted; limited any new flexibilities only
to DoD managers; and required DoD to receive an unqualified
audit opinion before it could exercise any authorities.

1General Accounting Office, DOD Actions Needed to Strengthen Civilian Human Capital Stra-
tegic Planning and Integration with Military Personnel and Sourcing Decisions (Mar. 2003)
(GAO-03-475).
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ITII. LACK OF PROTECTION FOR EMPLOYEE RIGHTS

In its proposal, DoD sought a complete waiver from four chapters
of the Title 5 of U.S. Code that protect fundamental rights of fed-
eral employees.

DoD sought waivers from Chapters 43, 75, and 77, which relate
to due process and appeal rights. These chapters set forth basic
employee protections, such as the right to have advance notice of
suspension or removal, the right to respond in writing, the right to
be represented by an attorney, and the right to a written decision
explaining the action. In addition, these chapters set forth a proce-
dure for employees to challenge personnel actions to the Merit Sys-
tems Protection Board (MSPB) and the Equal Employment Oppor-
tunity Commission (EEOC) and receive backpay for wrongful ter-
mination actions.

DoD also sought a waiver from Chapter 71, which relates to em-
ployees collective bargaining rights. Chapter 71 protects the rights
of employees to join unions, requires that agencies and unions bar-
gain in good faith, and prohibits discrimination based on union
membership.

Even as DoD argued for a complete waiver from these chapters
of Title 5, DoD witnesses continued to maintain that they were not
revoking the rights contained in these chapters. Deputy Defense
Secretary Paul Wolfowitz explained:

[W] are not talking about stripping all of those basic pro-
tections of civil service. In fact, we are very much keeping
the basic prohibitions on prohibitive personnel practices.
We are keeping appeals process in place. We are simply
making it easier to hire people that ought to be hired, easi-
er to reward people that ought to be rewarded.

When Mr. Wolfowitz was asked about employee protections
against race and sex discrimination, he explained: “We are cer-
tainly not trying to change anything in the way that people are
protected against that kind of discrimination.”

Notwithstanding DoD’s reassurance, the Department’s new abil-
ity to waive Chapters 43, 75, and 77 effectively precludes employ-
ees from having a statutory remedy to redress employment dis-
crimination or wrongful termination actions. DoD has not stated
what due process and appeals provisions will be adopted in place
of the current system. The amendment offered by Representative
McHugh that was adopted by the Committee is an improvement
upon DoD’s initial proposal but still gives the Department too
much discretion to determine what kind of due process and appeal
rights will be given to their employees.

Two amendments by Representative Norton to strengthen the
due process and appeals provisions were defeated on party-line
votes. However, the Committee did adopt an amendment by Rep-
resentative Norton to prohibit any DoD employee from serving on
the new employee appeals panel, thus ensuring the panel’s inde-
pendence. Representative Norton’s amendment also required that
the Department consult with EEOC in designing its personnel reg-
ulations.

With regard to collective bargaining rights, DoD was unable to
justify its request for a complete waiver from Chapter 71. In only
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one area—the ability of DoD to bargain with unions at the national
level, instead of the local level—was the Department able to iden-
tify a potential problem that needed to be addressed. Under Sec-
retary of Defense David Chu explained: “[Tlhere’s no proposal here
for anyone to lose his or her collective bargaining rights. * * * The
proposal is designed to facilitate bargaining at the national level.
That is the proposal.” Mr. Wolfowitz stated: “I read [the bill] as
consolidating collective bargaining at the national level. Collective
bargaining will still be very much a part of the process.”

On the issue of national-level bargaining, we are sympathetic to
DoD’s arguments and are willing to give DoD the requested flexi-
bility. However, there was great skepticism about DoD waiving all
collective bargaining obligations. No explanation was given for the
need to waive the obligations in 5 U.S.C. § 7116 that DoD not “en-
courage or discourage membership in any labor organization by dis-
crimination in connection with hiring” and that DoD “negotiate in
good faith with a labor organization.”

Notwithstanding DoD’s statement that it welcomes national-level
bargaining, H.R. 1836 provides no guarantees that DoD will engage
in collective bargaining at all. The bill requires only that the De-
partment engage in “collaboration” with unions in the development
of the new personnel system. If the Defense Secretary decides to
implement any part of the proposal over the objections of labor or-
ganizations, the bill gives the Secretary the discretion to do so after
notifying Congress.

In those instances in which DoD chooses to engage in collective
bargaining, the bill specifically removes the current requirement
that any agency-union impasses be mediated by the Federal Serv-
ices Impasse Panel, whose members are all appointed by the Presi-
dent. Without any impasse resolution procedure—and without any
legal duty to bargain in good faith—the Defense Department could
always bargain to impasse and then unilaterally impose its will on
employees.

Rep. Lynch offered two amendments that would have restored
Chapter 71 and several key collective bargaining rights. Both
amendments were defeated on party-line votes.

IV. OTHER BILL PROVISIONS

A. SEC provisions

The Securities and Exchange Commission (SEC) has sought flexi-
bilities to hire accountants, economists, and compliance examiners
to improve oversight of U.S. corporations. We support this flexi-
bility but contend that these flexibilities should be temporary to
meet current hiring needs caused by the passage of the Sarbanes-
Oxley Act. An amendment by Representative Kanjorski to sunset
these flexibilities at the end of FY 2008 was defeated.

B. NASA provisions

The National Aeronautics and Space Administration (NASA) also
sought a variety of workforce flexibilities relating to greater pay
and hiring authority. We believe, however, that it is premature to
expand NASA’s authorities at this time. An outside board headed
by Admiral Harold Gehman is currently investigating the Colum-
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bia space shuttle accident and has indicated that it is examining
whether workforce issues played a role in the accident. Until the
board issues its report, Congress should not grant far-reaching
waivers to NASA.

On the merits of NASA’s request, we are most concerned about
NASA’s request to remove the current restriction that demonstra-
tion projects be limited to no more than 5,000 employees. This pro-
vision would allow NASA to exempt the entire agency from most
federal civil service laws. We also are concerned about a provision
in the bill that would allow employee exchanges between NASA
and outside contractors. This provision could give contractors
undue influence over NASA’s operations and might create potential
conflict of interest problems by allowing private sector detailees to
NASA to review contract proposals from their competitors.

The NASA provisions of H.R. 1836 were improved during the
markup. The Committee accepted an amendment by Representa-
tive Jo Ann Davis to require NASA to consider employee input into
any workforce flexibilities employed by the agency. The Committee
also accepted an amendment by Representative Kucinich to pro-
hibit NASA supervisors from receiving more than 15% of the relo-

cation, retention, and recruitment bonuses authorized under the
bill.

C. Hatch Act provision

The manager’s substitute amendment contained a provision re-
lating to the Hatch Act that was never discussed with us prior to
the Committee markup. This provision is intended to help one per-
son, Alan White, who is currently being prosecuted by the Office
of Special Counsel (OSC) for an alleged Hatch Act violation. The
provision would prevent OSC from prosecuting Mr. White, while
also prohibiting OSC from publicly discussing the case.

We believe this is a private relief measure that has no place in
this legislation. The provision also has implications beyond Mr.
White by creating a loophole for federal employees to avoid Hatch
Act prosecution. Moreover, the provision imposes a “gag order” on
OSC that will prevent the OSC from disclosing information about
its cases to the media and public. According to OSC, disclosure of
enforcement actions and accomplishments is important to deter vio-
lations and ensure accountability.

On May 13, 2003, Elaine Kaplan, the head of OSC, sent a letter
to the chairman and ranking minority member of the House Armed
Services Committee about this provision of H.R. 1836. In this let-
ter, Ms. Kaplan states the provision “would significantly under-
mine OSC’s ability to effectively enforce compliance with the Hatch
Act.” A copy of this letter is attached to these views.

D. Other provisions

During the markup, the Committee accepted other amendments
offered by minority members:

* An amendment by Representatives Bell and Lantos was passed
giving federal employees called up for duty in the military reserves
the difference between their reserves salary and their civilian sal-
ary.
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+ An amendment by Representative Van Hollen was passed pro-
hibiting agencies from charging fees to employees for setting up
flexible spending accounts.

* An amendment by Representative Ruppersberger was passed
requiring agencies to conduct annual employee surveys.

In addition, an amendment by Representative Van Hollen was
defeated which would have provided all federal civilian employees
with the same pay increases as the military.

V. CONCLUSION

Although we support giving DoD the tools it needs to modernize
its workforce, we cannot support H.R. 1836 in its current form. As
reported by the Committee, the bill is a blank check to DoD to de-
velop a new personnel system for its almost 700,000 civilian em-
ployees, without providing meaningful safeguards for those employ-
ees.

HENRY A. WAXMAN.

ToMm LANTOS.

MaJjor R. OWENS.
EporLpPHUS TOWNS.

PAuL E. KANJORSKI.
BERNARD SANDERS.
CAROLYN B. MALONEY.
EvwaH E. CUMMINGS.
DENNTIS J. KUCINICH.
DANNY K. DAvIS.

JOHN F. TIERNEY.

WM. LAcy CLAY.

DIANE E. WATSON.
STEPHEN F. LYNCH.

CHRIS VAN HOLLEN.

LINDA T. SA(1NCHEZ.

C.A. DUTCH RUPPERSBERGER.
ELEANOR HOLMES NORTON.
JiM COOPER.

CHRIS BELL.

O



		Superintendent of Documents
	2022-02-02T13:27:44-0500
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




