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INSTILLING AGILITY, FLEXIBILITY AND A
CULTURE OF ACHIEVEMENT IN CRITICAL
FEDERAL AGENCIES: A REVIEW OF H.R.
1836, THE CIVIL SERVICE AND NATIONAL
SECURITY PERSONNEL IMPROVEMENT ACT
OF 2003

TUESDAY, MAY 6, 2003

HOUSE OF REPRESENTATIVES,
COMMITTEE ON GOVERNMENT REFORM,
Washington, DC.

The committee met, pursuant to notice, at 10 a.m., in room 2154,
Rayburn House Office Building, Hon. Tom Davis (chairman of the
committee) presiding.

Present: Representatives Tom Davis of Virginia, Jo Ann Davis of
Virginia, Platts, Miller of Michigan, Murphy, Turner of Ohio,
Janklow, Blackburn, Waxman, Kanjorski, Maloney, Kucinich,
Davis of Illinois, Tierney, Clay, Watson, Van Hollen,
Ruppersberger, Norton, and Cooper.

Also present: Representative Hoyer.

Staff present: Peter Sirh, staff director; Melissa Wojciak, deputy
staff director; Keith Ausbrook, chief counsel; Ellen Brown, legisla-
tive director and senior policy counsel; Robert Borden, counsel/par-
liamentarian; David Marin, director of communications; Scott
Kopple, deputy director of communications; Mason Alinger, Drew
Crockett, and Edward Kidd, professional staff members; Teresa
Austin, chief clerk; Joshua E. Gillespie, deputy clerk; Jason Chung,
legislative assistant; Brien Beattie, staff assistant; Phil Barnett,
minority chief counsel; Christopher Lu, minority deputy chief coun-
sel; Tania Shand and Denise Wilson, minority professional staff
members; Earley Green, minority chief clerk; Jean Gosa, minority
assistant clerk; and Cecelia Morton, minority office manager.

Chairman ToM DAviS. The committee will come to order. Good
morning, and thank you for coming.

The purpose of today’s hearing is to discuss H.R. 1836, the Civil
Service and National Security Personnel Improvement Act, which
includes civil service reform proposals that have been put forward
by the Department of Defense, the National Aeronautics and Space
Administration, and the Securities and Exchange Commission, sev-
eral governmentwide civil service provisions and language author-
izing the creation of a human capital performance fund.

Last month, Armed Services Committee Chairman Duncan
Hunter and I introduced H.R. 1836, the Civil Service and National
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Security Personnel Improvement Act, which pulls together these
personnel flexibility proposals that have been circulating for some
time into one comprehensive civil service reform package.

The purpose of today’s discussion is to evaluate this legislation
and identify possible areas of concern that we can address in mov-
ing forward with this legislation in committee.

As you know, the committee is scheduled to meet again tomorrow
morning to consider this legislation, so it is particularly important
that Members address their questions and concerns at this time.

One of the most significant elements of this legislation is the Na-
tional Security Personnel System proposal for the Department of
Defense. This proposal authorizes the Secretary of Defense, jointly
with the Director of the Office of Personnel Management to estab-
lish a human resources management system that is flexible, con-
temporary, and in conformance with the public employment prin-
cCipclles of merit and fitness set forth in Title 5 of the United States

ode.

However, the legislation would provide the Secretary of Defense
the flexibility to create a system that is not confined by some of the
more prescriptive provisions of Federal personnel policy that have
been built up over the years. Last year’s debate on the creation of
a Department of Homeland Security made it clear that the decades
old system of hiring, firing, evaluating, promoting, paying and re-
tiring employees was not appropriate for the new Department of
170,000 civilian personnel.

To name just a few examples, it takes an average of 5 months
to hire a new Federal employee, 18 months to fire a Federal em-
ployee. Pay raises are based on longevity rather than performance,
and the protracted collective bargaining process set up in Title 5
can delay crucial action for months, and in some cases years.

On top of all of that, the vast majority of Federal employees
themselves recognize that dealing with poor performers is a serious
problem in their agencies. If this decades old civil service system
is inadequate for a department of 170,000 employees, whose mis-
sion is to protect the Nation against attacks, it hardly makes sense
to confine a Department of over 600,000 civilian employees, whose
mission is to protect the national security of this country, to a civil
service system that was put in place in the 1950’s.

To make matters worse, it appears that the Department of De-
fense has determined it’s military and contract work forces are
more agile, effective and reliable than its 600,000-strong civilian
work force. In fact, as of a week ago, there were 8,700 contractor
employees supporting Operation Iraqi Freedom, as opposed to
1,700 Federal civilian employees. In other words, contractors rep-
resented 83 percent of the work force in Iraq. To me, that is unac-
ceptable.

The legislative proposal that was put forth by the administration
to establish a new civil service system for the DOD is mirrored
closely on the language that Congress provided to the Department
of Homeland Security in establishing its human resources manage-
ment system. I believe it is ambitious, it is a reasonable proposal
for DOD, a Department that has decades worth of experience in
personnel and work force policy, and has had a number of trial
policies that they have put in place.
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In addition to the almost year-long debate in Congress over the
same human resources management system proposal during Home-
land Security debate last year, this legislation has been the subject
of hearings over the past 2 weeks, and Members have raised a
number of important issues that we hope to address in today’s
hearing.

H.R. 1836 also includes several governmentwide civil service re-
forms, ranging from a modification of the student loan repayment
authority to a change in the frequency of cabinet secretary pay pe-
riods. The most significant provision in this section, in my opinion,
is language from the administration that would correct a long-
standing issue regarding overtime pay for Federal employees.

In addition, the legislation includes language that the Financial
Services Committee marked up earlier this year and would stream-
line the hiring process for accountants, economists, and examiners
at the Commission.

Hiring has been a longstanding problem at the Commission. And
with the growth of the SEC that is mandated by the Sarbanes-
Oxley Act, the SEC is faced with hiring close to 1,000 new staffers
in the coming years. Both the SEC and the National Treasury Em-
ployees Union support this provision. I have asked them both to
come before us today to discuss this issue.

The bill also provides a number of personnel flexibilities for Na-
tional Aeronautics and Space Administration, provided that OPM
approves the work force plan developed by the NASA Adminis-
trator.

This language would provide the flexibility to NASA in recruiting
and retaining a top-notch work force that will help shape the fu-
ture of space exploration; coordinating with the private sector in
advancing new technology and ideas, and in attracting the best and
brightest in crafting its Federal work force.

Finally, the legislation includes an authorization of a “human
capital performance fund,” which is based on the proposal by the
President in his fiscal year 2004 budget submission to Congress.
The purpose of the funds is to offer Federal managers a tool to
“incentivize” agencies’ highest performing and most valuable em-
ployees. Coming up with new and innovative ways with which to
motivate employees will forever be a challenge for a bureaucracy
as large as the Federal Government, and I applaud the administra-
tion’s efforts to attempt to address the issue.

I look forward to a meaningful and substantive debate on the
civil service issue that is raised by the proposed legislation. We
have assembled before us today an excellent panel of witnesses. I
look forward to working with them and the Members of this com-
mittee, from both sides as we move forward with this legislation.
I welcome all of the witnesses to today’s hearing. I look forward to
their testimony.

[The prepared statement of Chairman Tom Davis and the text of
H.R. 1836 folows:]
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Good morming and thank you for coming. The purpose of today’s hearing is to discuss H.R. 1836, the
“Civil Service and National Security Personnel Improvement Act,” which includes: (1) civil service
reform proposals that have been put forward for the Department of Defense, the National Aeronautics and
Space Administration and the Securities and Exchange Commission, (2) several government-wide civil
service provisions, and (3) language authorizing the creation of a human capital performance fund.

Last month, Armed Services Committee Chairman Duncan Hunter and I introduced H.R. 1836, the “Civil
Service and National Security Personnel Improvement Act,” which pulls together these personnel
flexibility proposals that have been circulating for some time into one comprehensive civil service reform
package. The purpose of today’s discussion is to evaluate this legislation and identify possible areas of
concern that we can address in moving forward with this legislation in this Committee. As you know, the
Committee is scheduled to meet again tomorrow morning to consider this legislation, so it is particularly
important that Members address their questions and concerns at this time.

One of the most significant elements of this legislation is the National Security Personne! System
proposal for the Department of Defense. This proposal would authorize the Secretary of Defense, jointly
with the Director of the Office of Personnel Management, to establish a human resources management
system that is flexible, contemporary and in conformance with the public employment principles of merit
and fitness set forth in title 5 of the United States Code. However, the legislation would provide the
Secretary of Defense the flexibility to create a system that is not confined by some of the more
prescriptive provisions of federal personnel policy that have built up over the years.

Last year’s debate on the creation of a Department of Homeland Security made it clear that the decades
old system of hiring, firing, evaluating, promoting, paying, and retiring employees was not appropriate for
the new Department of 170,000 civilian personnel. To name just a few examples: it takes an average of
five months to hire a new federal employee, and 18 months to fire a federal employee; pay raises are
based on longevity rather than performance; and the protracted collective bargaining process set up in title
5 can delay crucial action for months, if not years. On top of all that, the vast majority of federal
employees themselves recognize that dealing with poor performers is a serious problem in their agencies.

2256852 BERNARD SANDERS, VERMONT,
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If this decades old civil service system is inadequate for a Department of 170,000 employees whose
mission is to protect the Nation against attacks, it hardly makes sense to confine a Department of over
600,000 civilian employees — whose mission is to protect the national security of the United States —to a
civil service system that was put in place in the 1950s.

To make matters worse, it appears that the Department of Defense has determined that its military and
contract workforces are more agile, effective and reliable than its 600,000-strong civilian workforce. In
fact, as of a week ago, there were 8700 contractor employees supporting Operation Iragi Freedom as
opposed to 1700 federal civilian employees. In other words, contractors represented 83% of the
workforce in Iraq. That, to me, is unacceptable.

The legislative proposal that was put forth by the administration to establish a new civil service system
for the Defense Department is mirrored closely on the language that Congress provided to the Department
of Homeland Security in establishing its human resources management system. Ibelieve that this is an
ambitious yet reasonable proposal for DOD, a Department that has decades worth of experience in
personnel and workforce policy.

In addition to the almost year-long debate in Congress over the same human resources management
system proposal during the Homeland Security debate last year, this legislation has been the subject of
hearings over the past two weeks, and Members have raised a number of important issues that we hope to
address in today’s hearing.

H.R. 1836 also includes several government-wide civil service reforms, ranging from a modification of
the student loan repayment authority to a change in the frequency of cabinet secretary pay periods. The
most significant provision in this section, in my opinion, is language from the administration that would
correct a long-standing issue regarding over-time pay for federal employees.

In addition, the legislation includes language that the Financial Services Committee marked up earlier this
year that would streamline the hiring process for accountants, economists and examiners at the
Commission. Hiring has been a longstanding problem at the Commission, and with the growth of the
SEC that is mandated by the Sarbanes-Oxley Act, the SEC is faced with hiring close to 1000 new staff in
the coming years. Both the SEC and the National Treasury Employees Union support this provision and
T’ve asked them both to come before us today to discuss this issue.

The bill also provides a number of personnel flexibilities for the National Aeronautics and Space
Administration, provided that OPM approves the workforce plan developed by the NASA Administrator.
This language would provide flexibility to NASA in: recruiting and retaining a top-notch workforce that
will help shape the future of space exploration; coordinating with the private sector in advancing new
technologies and ideas; and attracting the best and the brightest in crafting its new federal workforce.

Finally, the legislation includes an authorization of a “human capital performance fund,” which is based
on the proposal by the President in his FY2004 budget submission to Congress. The purpose of the fund
is to offer federal managers a tool to “incentivize” agencies’ highest performing and most valuable
employees. Coming up with new and innovative ways with which to motivate employees will forever be
a challenge for a bureaucracy as large as the federal government, and I applaud the administration’s
efforts to try to address the issue.

Tlook forward to a meaningful and substantive debate on the civil service issues raised by this legislation.
‘We have assembled before us today an excellent panel of witnesses, and I look forward to working with

them and the Members of this Committee as we move forward with this legislation.

I welcome all of the witnesses to today’s hearing and I look forward to their testimony.
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make changes to certain areas of the Federal eivil service in order
to improve the flexibility and competitiveness of Federal human resources
management.

IN THE HOUSE OF REPRESENTATIVES

APRIL 29, 2003

Tox Davis of Virginia (for himself and Mr. HUNTER) introduced the fol-
lowing bill; which was referred to the Committee on Government Reform,
and in addition to the Committees on Armed Services and Science, for
a period to be subsequently determined by the Speaker, in each case for
consideration of such provisions as fall within the jurisdiction of the com-
mittee concerned

A BILL

make changes to certain areas of the Federal civil service
in order to improve the flexibility and competitiveness
of Federal human resources management.

Be it enacted by the Senate and House of Eepresenta-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TiTLE.—This Act may be cited as the
“Civil Service and National Security Personnel Improve-

ment Act”.
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(b) TABLE OF CONTENTS.—The table of ¢ontents for

this Act is as follows:
See. 1. Short title; table of contents.

TITLE - DEPARTMENT OF DEFENSE NATIONAL SECURITY
PERSONNEL SYSTEM

Sece. 101, Short title.
Sec. 102. Department of Defense national security personnel system.

TITLE II—-DEPARTMENT OF DEFENSE CIVILIAN PERSONNEL

Sec. 201. Modification of the overtime pay cap.

Sec. 202. Civil Service Retirement System computation for part-time service.

See. 203. Military leave for mobilized Federal civilian employees.

Sec. 204. Common occupational and health standards for differential payments
as a consequence of exposure to asbestos.

See. 205. Increase in annual student loan repayment authority.

Sce. 206. Authorization for cabinet secretaries, secretaries of military depart-
ments, and heads of executive agencies to be paid on a bi-
weekly basis.

Sec. 207. Additional classes of individuals eligible to- participate in the Federal
long-term care insurance program.

TITLE OI—PROVISIONS RELATING TO THE SECURITIES AND EX-
CHANGE COMMISSION AND THE NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

Subtitle A—Securities and Exchange Commission

Sec. 301. Securitics and Exchange Commission,

Subtitle B—National Aeronautics and Space Administration

See. 311. Workforce authorities and personnel provisions.
Sec. 312. Effective date.

TITLE IV—HUMAN CAPITAL PERFORMANCE FUND

See. 401. Human Capital Performance Fund.

TITLE I—DEPARTMENT OF DE-
FENSE NATIONAL SECURITY
PERSONNEL SYSTEM

SEC. 101. SHORT TITLE.

This title may be cited as the “National Security Per-

sonnel System Act”.

«HR 1836 IH
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SEC. 102. DEPARTMENT OF DEFENSE NATIONAL SECURITY

PERSONNEL SYSTEM.
(a) In GENERAL—(1) Subpart I of part III of title
5, United States Code, is amended by adding at the end
the following new chapter:
“CHAPTER 99—DEPARTMENT OF DEFENSE
NATIONAL SECURITY PERSONNEL SYSTEM

“Sec.
“9901. Definitions.
“9902. Establishment of human resonrces management systern.
“9903. Attracting highly qualified experts.
“9904. Employment of older Americans.
“8905. Special pay and benefits for certain employees outside the United
States.
“$9901. Definitions
“For purposes of this chapter—
“(1) the term ‘Director’ means the Director of
the Office of Personnel Management; and
“(2) the term ‘Secretary’ means the Secretary
of Defense.
“$ 9902, Establishment of human resources manage-
ment system
“(a) In GENERAL.—(1) Notwithstanding any other
rovision of this part or of part IT of this title, the See-
p p )
retary may, in regulations prescribed jointly with the Di-
Ty may, g P J Y
rector, establish, and from time to time adjust, a human
3 Y ?

resources management system for some or all of the orga-

nizational or functional units of the Department of De-

«HR 1836 IH
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fense. If the Secretary certifics that issuance or adjust-
ment of a regulation, or the inclusion, exelusion, or modi-
fication of a particular provision therein, is essential to
the national security, the Secretary may, subject to the
direction of the President, waive the requirement in the
preceding sentence that the regulation or adjustment be
issued jointly with the Director.

“(2) Any regulations established pursuant to this
chapter shall be established as internal rules of depart-
mental procedure, consistent with section 553 of this title.

“(by SYSTEM REQUIREMENTS.—Any system estab-
lished under subsection {(a) shall—

“(1) be flexible;
“(2) be contemporary;
“(3) not waive, modify, or otherwise affect—
“(A) the public employment principles of
merit and fitness set forth in section 2301, in-
cluding the principles of hiring based on merit,
fair treatment without regard to pohtical affili-
ation or other nommerit considerations, equal
pay for equal work, and protection of employees
against reprisal for whistleblowing;
“{B) any provision of section 2302, relat-

ing to prohibited personnel practices;

sHER 1836 IH
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“(0)(1) any provision of law referred to in
section 2302(b)(1), (8), and (9); or
“(ii) any provision of law implementing
any provision of law referred to in section
2302(b)(1), (8), and (9) by—
“(I) providing for equal employment
opportunity through affirmative action; or
“(II) providing any right or remedy
available to any employee or applicant for
employment in the public service;
“(D) any other provision of this part (as
described in subsection (¢)); or
“(B) any rule or regulation prescribed
under any provision of law referred to in this
paragraph;

“(4) ensure that employees may organize, bar-
gain collectively as provided for in this chapter, and
participate through labhor organizations of their own
choosing in decisions which affect them, subject to
the provisions of this chapter and any exclusion from
coverage or limitation on negotiability established
pursuant to law; and

“(5) not be limited by any specific law or au-
thority under this title that is waivable under this

chapter or by any provision of this chapter or any

*HR 1836 IH
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rule or regulation prescribed under this title that is

waivable under this chapter, except as specifically

provided for in this section.

“{e) OTHER NONWAIVABLE PROVISIONS.—The other
provisions of this part referred to in subsection (b)(3)(D)
are (to the extent not otherwise speecified in this titie)—

“(1) subparts A, E, G, and H of this part;

“(2) chapters 34, 45, 47, 57, 72, 73, and 79;
and

“(3) sections 3131, 3132(a), 3305(b), 3309,

3310, 3311, 3312, 3313, 3314, 3315, 3316,

3317(b), 3318, 3320, 3351, 3352, 3363, 3501,

3502(b}), and 3504.

“(d) LIMITATIONS RELATING TO PAY.—(1) Nothing
in this section shall eonstitute authority to modify the pay
of any employee who serves in an Executive Schedule posi-
tion under subchapter 1T of chapter 53 of thig title.

“(2) Except as provided for in paragraph (1), the
total amount in a calendar year of allowances, differen-
tials, bonuses, awards, or other similar cash payments
paid under this title to any employee who is paid under
section 5376 or 5383 of this title or under title 10 or
under other comparable pay authority established for pay-

ment of Department of Defense senior executive or equiva-

- lent employees may not exceed the total annual eompensa-

«HR 1836 IH
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tion payable to the Viece President under section 104 of

title 3.

“(e) PROVISIONS T0 ENSURE COLLABORATION WITH
EMPLOYEE REPRESENTATIVES.—(1) In order to ensure
that the authority of this section is exercised in collabora-
tion with, and in a manner that ensures the participation
of, employee representatives in the planning, development,
and implementation of any human resources management
system. or adjustments to such system under this section,
the Secretary and the Director shall provide for the fol-
lowing:

“(A) The Secretary and the Director shall, with
respect to any proposed system or adjustment—

“(1) provide to the employee representa-
tives representing any employees who might be
affected a written description of the proposed
system or adjustment (including the reasons
why it is considered necessary);

“(ii) give such representatives at least 30
calendar days (unless extraordinary cir-
cumstances require earlier action) to review and
make recommendations with respect to the pro-
posal; and

“(1) give any recommendations received

from such representatives under clause (i) full
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and fair consideration in deciding whether or

how to proceed with the proposal.

“{B) Following receipt of recommendations, if
any, from such employee representatives with re-
spect to a proposal deseribed in subparagraph (A),
the Secretary and the Director shall aceept such
modifications to the proposal in response to the rec-
ommendations as they determine advisable and shall,
with respect to any parts of the proposal as to which
they have not accepted the recommendations—

“(i) notify Congress of those parts of the
proposal, together with the recommendations of
the employee representatives;

“(ii) meet and confer for not less than 30
calendar days with. the employee representa-
tives, in order to attempt to reach agreement on
whether or how to proceed with those parts of
the proposal; and

“(iii) at the Secretary’s option, or if re-
quested by a majority of the employee rep-
resentatives participating, use the services of
the Federal Mediation and Coneiliation Service
during such meet and confer period to facilitate

the process of attempting to reach agreement.
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“(C)3) Any part of the proposal as to which the
represeniatives do not make a recommendation, or
as to which the recommendations are accepted by
the Secretary and the Director, may be implemented
immediately.

“(i1) With respect to any parts of the proposal
as.to which recommendations have been made but
not accepted by the Secretary and the Director, at
any time after 30 calendar days have elapsed since
the initiation of the congressional notification, con-
sultation, and mediation procedures set forth in sub-
paragraph (B), if the Seeretary determines, in the
Secretary’s sole and unreviewable diseretion, that
further consultation and mediation is unlikely to
produce agreement, the Seeretary may implement
any or all of such parts, including any modifications
made in response to the recommendations as the
Secretary determines advisable.

“(iiiy The Seecrelary shall notify Congress
promptly of the implementation of any part of the
proposal and shall furnish with such notice an expla-
nation of the proposal, any changes made to the pro-
posal as a result of recommendations from the em-

ployee representatives, and of the reasons why im-
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plementation . is. appropriate under this subpara-

graph.

“(D) If a proposal deseribed in subparagraph

{A) is implemented, the Secretary and the Director

shall—

“(i) " develop a method for the employee
representatives to participate "in any further
planning or development. which -might become
nécessary; and

“(ii) give the employee representatives ade-
quate aceess-to information fo make that par-
ticipation productive.

“(2) The Secretary may, at the Secretary’s discre-
tion, engage in any and all collaboration activities de-
seribed in this subsection at an organizational level above
the level of exclusive recognition.

“(3) In the case of any employees who are not within
a unit with respect to which a labor organization is ac-
corded exclusive recognition, the Secretarj and the Direc-
tor may develop procedures for representation by any ap-
propriate organization which represents a substantial per-
centage of those employees or, if none, in such other man-
ner as may be appropriate, eonsistent with the purposes

of this subsection.
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“(4) Any procedures necessary to carry out this sub-
section shall be established as internal rules of department
procedure which shall not be subject to review.

“(f) PROVISIONS. REGARDING NATIONAL LEVEL
BARGAINING.—(1) Any human resources management
system -implemented or modified under this chapter may
include employees of the Department of Defense from any
bargaining unit with respect to which a labor organization
has been aceorded exclusive recognition under chapter 71
of this title.

“(2) For any bargaining unit so included under para-
graph (1), the Secretary at his sole and exclusive discre-
tion may bargain’at an organizational level above the level
of exclusive recognition. Any such bargaining shall—

“fA) be binding on all subordinate bargaining
units at the level of recognition and their -execlusive
representatives, and the Department of Defense and
its . subeomponents, without regard to levels of rec-
ognition;

“(B) ~supersede -all - other collective bargaining
agreements, including = collective bargaining agree-
ments- negotiated with an exclusive representative at
the level of recognition, except as otherwise deter-

mined by the Secretary;
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“(C) not be subject to further negotiations for
any purpose, inclading bargaining at the level of ree-
ognition, except as provided for by the Secretary;
and

“(D) except as otherwise specified in this chap-
ter, not be subject to review or to statutory third-
party -dispute resolution procedures outside the De-
partment of Defense.

“(3) The National Guard Bureau and the Army and
Air Force National Guard are excluded from coverage
under this subsection.

“(4} Any bargaining completed pursuant to this sub-
section with a.labor organization not otherwise having na-
tional eonsultation rights with the Department of Defense
or its subecomponents shall not create any obligation on
the Department of Defense or its subcomponents to confer
national consultation rights on such a labor organization.

“(g) PROVISIONS RELATING TO APPELLATE PROCE-
DURES.~—(1) It is the sense of Congress that—

“(A) employees of the Department of Defense
are entitled to fair treatment in any appeals that
they bring in decisions relating to their employment;
and

“(B) in prescribing regulations for any such ap-

peals procedures, the Secretary—
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“(i) should ensure that employees of the
Department of Defense are afforded the protee-
tions of due proecess; and

‘(i) toward that end, should be required
to consult with the Merit Systems Protection
Board before issuing any such regulations.

“(2) Any regulations under this section that relate
to any matters within the purview of chapter 77 of this
title shall—

“(A) be issued only after consultation with the

Merit Systems Protection Board;

“{B) ensure the availability of procedures
that—

“(i) are consistent with requirements of
due process; and

“(i1) provide, to the maximum extent prac-
ticable, for the expeditious handling of any mat-
ters involving the Department of Defense; and
“(C) modify procedures under chapter 77 only

insofar as such modifications are designed to further

the fair, efficient, and expeditious resolution of mat-
ters involving the employees of the Department of

Defense.

“(h) PROVISIONS RELATED TO SEPARATION AND RE-

TIREMENT INCENTIVES.—(1) The Secretary may establish
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a program within the Department of Defense under which
employees may be eligible for early retirement, offered sep-
aration incentive pay to separate from service voluntarily,
or both. This authority may be used to reduce the number
of personnel employed by the Department of Defense or
to restructure the workforee. to meet mission .objectives
without reducing the overall number of personnel. This an-
thority is in addition to, and netwithstanding, any other
authorities established by law or regulation for such pro-
grams.

“(2) For purposes of this section, the term ‘employee’

‘means an employee of the Department of Defense, serving

under an appointment without time limitation, except that
such term does not include—

“(A) a reemployed annuitant under subchapter
IIT of chapter 83 or chapter.84 of this title, or an-
other retirement system for employees of the Fed-
eral Government;

“(B) an-employee having a -disability on the
basis of which such employee is or would be eligible
for disability retirement under any of the retirement
systems referred to in paragraph (1); or-

“C) -for purposes of eligibility -for: separation

incentives under this seetion, an employee who is in
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receipt of a decision notice -of involuntary separation

for misconduct or unaceeptable performance.

“(3).An employee who is at least 50 years of age and
has completed 20 years of service; or has at least 25 years
of service, may, pursuant to regulations promulgated
under this section, apply and be retired from the Depart-
ment of Defense and receive benefits in accordance with
chapter 83 or 84.if the employee has been employed con-
tinuously within the Department of Defense for more than
30 days before the date on which the determination to con-
duet a reduction or restructuring within 1 or more Depart-
ment . of Defense Component is approved pursuant to the
program established under subsection (a).

“(4)(A) Separation pay shall be paid in a lump sum
or in installments and shall be equal to- the lesser of—

“(i) an amount equal to the amount the em-
ployee would be entitled to receive under section
5595(¢e) of this title, if the ‘employee were entitled to
payment under such section; or

“(il) $25,000.

“(B) Separation pay shall not be a basis for payment,
and shall not be included in the computation, of any other
type of Government benefit. Separation pay shall not be
taken into account for the purpose of determining the

amount of any severance pay to which an individual may
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be entitled under section 5595 of this title, based on any
other separation.

“(C) Separation pay, if paid in installments, shall
cease to be paid wpon the recipient’s acceptance of employ-
ment by the Federal Government, or commencement of
work under a personal services contract as described in
paragraph (6).

“(5Y(A) An employee who receives separation pay
under such program may not be reemployed by the De-
partment of Defense for a 12-month period beginning on
the effective date of the employee’s separation, unless this
prohibition is waived by the Secretary on a case-by-case
basis.

“(B) An employee who receives separation pay under
this section on the basis of a separation occurring on or
after the date of the enactment of the Federal Workforce
Restructuring Act of 1994 (Public Law 103-236; 108
Stat. 111) and accepts employment with the Government
of the United States, or who commences work through a
personal services contraet with the United States within
5 years after the date of the separation on which payment
of the separation pay is based, shall be required to repay
the entire amount of the separation pay to the Depart-
ment of Defense. If the éemployment is with an Hxecutive

agency (as defined by section 105 of this title) other than
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the Department of Defense, the Director may, at the re-
quest of the head of that agency, waive the repayment if
the individual involved possesses unique abilities and is the
only gualified applicant available for the position. If the
employment is within the Department of Defense, the Sec-
retary may waive the repayment if the individual involved
is the only qualified applicant available for the position.
If the employment is with an entity in the legislative
branch, the head of the entity or the appointing official
may waive the repayment if the individual involved pos-
sesses unique abilities and is the only qualified applicant
available for the position. If the employment is with the
judicial branch, the Director of the Administrative Office
of the United States Courts may waive the repayment if
the individual involved possesses unique abilities and is the
only gualified applicant available for the position.

“(6) Under this program, early retirement and sepa-
ration pay may be offered only pursuant to regulations
established by the Secretary, subject to such limitations
or conditions as the Secretary may require.

“(i) PrROVISIONS RELATING 70 REEMPLOYMENT.—
If annuitant receiving an apnuity from the Civil Service
Retirement and Disability Fund becomes employed in a

position within the Department of Defense, his annuity

*HR 1836 IH



o 0 1 N W R W N e

NN N NN N = = e s e e e b e e
n W P = O O NN bW = O

23

18

shall eontinue. An annuitant so reemployed shall not be
considered an employee for purposes of chapter 83 or 84.
“§9903. Attracting highly qualified experts

“{a) IN GENERAL.—The Secretary may carry out a
program using the authority provided in subsection (b) in
order to attract highly qualified experts in needed occupa-~
tions, as determined by the Secretary.

“(b) AuTHORITY.—Under the program, the Sec-
retary may—

“(1) appoint personnel from outside the civil
service and uniformed services (as such terms are
defined in section 2101 of this title) to positions in
the Department of Defense without regard to any
provision of this title governing the appointment of
employees to positions in the Department of De-
fense;

“(2) prescribe the rates of basic pay for posi-
tions to which employees are appointed under para-
graph (1) at rates not in excess of the maximum
rate of basic pay authorized for senior-level positions
under section 5376 of this title, as increased by lo-
cality-based comparability payments under section
5304 of this title, notwithstanding any provision of
this title governing the rates of pay or classification

of employees in the executive branch; and
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“(3) pay any employee appointed under. para-
graph (1) payments in addition to basic pay within
the limits applicable to the. employee under sub-

section (d).

“(e¢) LIMITATION ON TERM OF APPOINTMENT.—(1)
Except as provided in paragraph (2), the service of an em-
ployee under an appointment made pursuant to this sec-
tion may not exceed 5 years.

“(2) The Secretary may, in the case of a particular
employee, ‘extend the period to which service is limited
under paragraph (1) by up to 1 additional year if the See-
retary determines that such action is necessary to promote
the Department of Defense’s national security missions.

“(d) LIMITATIONS ON ADDITIONAL PAYMENTS.—(1)
The total amount: of the additional payments paid to ‘an
employee under this seetion for any 12-month period may
not exceed the lesser of the following amounts:

“(A) $50,000 in fiseal yvear 2004, which may be
adjusted annually thereafter by the Secretary, with

a percentage increase equal to one-half of one per-

centage point less than the pereentage by which the

Employment Cost Index, published quarterly by the

Bureau of Labor Statisties, for the base quarter of

the year before the preceding ealendar year exceeds
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the Employment Cost Index for the base guarter of
the second year before the preceding calendar year.
“(B) The amount equal to 50 percent of the
employee’s annual rate of basic pay.
For purposes of this paragraph, the term ‘base quarter’
has the meaning given such term by section 5302(3).

“(2) An employee appointed under this section is not
eligible for any bonus, monetary award, or other monetary
incentive for service except for payments authorized under
this section.

“(3) Notwithstanding any other provision of this sub-
section or of section 5307, no additional payments may
be paid to an employee under thig section in any calendar
year if, or to the extent that, the employee’s total annual
compensation will exceed the maximum amount of total
annual eompensation payable at the salary set in accord-
anece with section 104 of title 3.

“(e) SAVINGS PrROVISIONS.—In the event that the
Secretary terminates this program, in the case of an em-
ployvee who, on the day before the termination of the pro-
gram, is serving in a position pursuant to an appointment
under this seetion—

“{1) the termination of the program does not
terminate the employee’s employment in that posi-

tion before the expiration of the lesser of—
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“{A) the period for which the employee
was appointed; or
“(B) the period to which the employee’s
service is limited under subsection (¢), including
any extension made under this seetion before
the termination of the program; and
(2) the rate of basic pay prescribed for the po-
sition under this section may not be reduced as long
as the employee continues to serve in the position
without a break in service.
“$ 9904. Employment of older Americans
“(a) IN GENERAL.—Notwithstanding any other pro-
vision of law, the Secretary may appoint older Americans
into positions in the excepted service for a period not to
exceed 2 years, provided that—
“(1) any such appointment shall not result in—
“{A) the displacement of individuals cur-
rently employed by the Department of Defense
(including partial displacement through reduoe-
tion of nonovertime hours, wages, or employ-
ment benefits); or
“(B) the employment of any individual
when any other person is in a reduction-in-force
status from the same or substantially equivalent

job within the Department of Defense; and
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“(2) the individual to be appointed is otherwise
qualified for the position, as determined by the Sec-
retary.

“(b) EFFECT ON EXISTING RETIREMENT BENE-
FITS.—Notwithstanding any other provision of law, an in-
dividual appointed pursuant to subsection (a) who other-
wise Is receiving an annuity, pension, social security pay-
ment, retired pay, or other similar payment shall not have
the amount of said annuity, pension, social security, or
other similar payment reduced as a result of such employ-
ment.

“(e) EXTENSION OF APPOINTMENT.—Notwith-
standing subsection (a), the Secretary may extend an ap-
pointment made pursuant to this section for up to an addi-
tional 2 years if the individual employee possesses unique
knowledge or abilities that are not otherwise available to
the Department of Defense.

“(d) DEFINITION.—For purposes of this section, the
term ‘older American’ means any citizen of the United
States who is at least 55 years of age.

“§9905. Special pay and benefits for certain employ-
ees outside the United States

“The Secretary may provide to certain civilian em-
ployees of the Department of Defense assigned to activi-

ties outside the United States as determined by the Sec-
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retary to be in support of Department of Defense activities
abroad hazardous to life or health or so specialized be-
cause of security requirements as to be clearly distinguish-
able from normal government employment—
“(1)- allowances and benefits—
“(A) comparable to those provided by the
Secretary of State to members of the Foreign
Service under chapter 9 of title I of the Foreign
Service Act of 1980 (Public Law 96—465, 22
U.S.C. 4081 et seq.) or any other provision of
law; or
‘“(B) comparable to those provided by the
Director of Central Intelligence to personnel of
the Central Intelligence Agency; and
“(2) special retirement accrual benefits and dis-
ability in the same manner provided for by the Cen-
tral Intelligence Agency Retirement Act (50 U.S.C.
2001 et seq.) and in section 18 of the Central Intel-
ligence Agency Act of 1949 (50 U.S.C. 403r).”.
(2) The table of chapters for part III of such title
is amended by adding at the end of subpart I the following

new item:

“99. Department of Defense National Seeurity Personnel System .......... 9901.”.
(b) IMPACT ON DEPARTMENT OF DEFENSE CIVILIAN
PERSONNEL.—(1) Any exercise of authority under chap-

ter 99 of such title (as added by subsection (a)), including
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under any system established under such chapter, shall
be in conformance with the requirements of this sub-
section.

(2) No other provision of this Act or of any amend-
ment made by this Act may be construed or applied in
a manner so as to limit, supersede, or otherwise affect the
provisions of this section, exeept to the extent that it does
S0 by specific reference to this section.

(¢) CONFORMING AMENDMENTS.—(1) Section 6 of
the Civil Service Miscellaneous Amendments Act of 1983
(Public Law 98-224; 98 Stat. 49), as amended, is re-
pealed.

(2) Section 342 of the National Defense Authoriza-
tion Act for Fiscal Year 1995 (Public Law 103-337; 108
Stat. 2721), as amended, is repealed.

(3) Section 1101 of the Strom Thurmond National
Defense Authorization Act for Fiscal Year 1999 (Public
Law 105-261; 112 Stat. 2139), as amended, is repealed.

(4) Section 4308 of the National Defense Authoriza-
tion Act for Fiscal Year 1996 (Public Law 104-106; 110

Stat. 669), as amended, is repealed.
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TITLE II—-DEPARTMENT OF

DEFENSE CIVILIAN PERSONNEL

SEC. 201. MODIFICATION OF THE OVERTIME PAY CAP.

Section 5542(a)(2) of title 5, United States Code, is

amended—

(1) by inserting “the greater of”’ before “one
and one-half”’; and

(2) by inserting “or the hourly rate of basic pay
of the employee” after “law)” the second place it ap-

pears.

SEC. 202. CIVIL SERVICE RETIREMENT SYSTEM COMPUTA-

TION FOR PART-TIME SERVICE.

Section 8339(p) of title 5, United States Code, is

amended by adding at the end the following new para-

graphs:

“(3) In the administration of paragraph (1)—

“(A) subparagraph (A) of such paragraph shall
apply with respect to pay for service performed be-
fore, on, or after April 7, 1986; and

“(B) subparagraph (B) of such paragraph—

“(i) shall apply with respect to that portion
of any annuity which is attributable to service

performed on or after April 7, 1986; and
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“(ii) shall not apply with respect to that
portion of any annuity which is attributable to
service performed before April 7, 1986.

“(4) Paragraph (3) shall be effective with respect to
any annuity entitlement to which is based on a separation
from service occurring on or after the date of the enact-
ment of this paragraph.”.

SEC. 203. MILITARY LEAVE FOR MOBILIZED FEDERAL CI-
VILIAN EMPLOYEES.

(a) IN GENERAL.—Subsection (b) of section 6323 of

title 5, United States Code, is amended—
- (1) in paragraph (2)—

(A) by redesignating subparagraphs (A)
and (B) as clauses (i) and (ii), respectively, and
at the end of clause (i), as so redesignated,-by
mserting “or’’; and

(B) by inserting “(A)” after “(2)”; and
(2) by inserting the following before the text be-

ginning with “is entitled”:

“(B) performs full-time military service as a re--
sult of a call or order to active duty in support of

a contingency operation as defined in section

101(a)(13) of title 10;”.
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(b) EFFrCTIVE DATE.~—~The amendments made by
subsection (a) shall apply to military service performed on
or after the date of the enactment of this Act.

SEC. 204. COMMON OCCUPATIONAL AND HEALTH STAND-
ARDS FOR DIFFERENTIAL PAYMENTS AS A
CONSEQUENCE OF EXPOSURE TO ASBESTOS.

(a) PREVAILING RATE SYSTEMS.—Section
5343(c)(4) of title 5, United States Code, is amended by
inserting before the semicolon at the end the following:
“, and for any hardship or hazard related to asbestos, such
differentials shall be determined by applying occupational
safety and health standards consistent with the permis-
sible exposure limit promulgated by the Secretary of
Labor under the Occupational Safety and Health Act of
19707,

(b) GENERAL SCHEDULE PAY RATES.—Section
5545(d) of such title is amended by inserting before the
period at the end of the first sentence the following:
and for any hardship or hazard related to asbestos, such
differentials shall be determined by applying occupational
safety and health standards: consistent with the permis-
sible exposure limit promulgated by the Secretary of
Labor under the Occupational Safety and Health Act of
19707,
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(¢) APPLICABILITY.—Subject to any vested constitu-
tional property rights, any administrative or judicial deter-
mination after the date of enactment of this Act con-
cerning backpay for a differential established under sec-
tions 5343(c)(4) or 5545(d) of such title shall be based
on occupational safety and health standards deseribed in
the amendments made by subsections (a) and (b).

SEC. 205. INCREASE IN ANNUAL STUDENT LOAN REPAY-
MENT AUTHORITY.

Section 5379(b)(2)(A) of title 5, United States Code,
is amended by striking “$6,000” and inserting
“$10,0007.

SEC. 206. AUTHORIZATION FOR CABINET SECRETARIES,
SECRETARIES OF MILITARY DEPARTMENTS,
AND HEADS OF EXECUTIVE AGENCIES TO BE
PAID ON A BIWEEKLY BASIS.

(a) AUTHORIZATION.—Section 5504 of title 5, United
States Code, is amended—

(1) by redesignating subsection {(¢) as sub-

section (d);

(2) by striking the last sentence of both sub-
section (a) and subsection (b); and

(3) by inserting after subsection (b) the fol-
lowing:

“(¢) For the purposes of this seetion:

<HE 1836 IH
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“(1) The term ‘employee’ means—

“(A) an employee in or under an Executive
agency;

“(B) an employee in or under the Office of
the Architect of the Capitol, the Botanic Gar-
den, and the Library of Congress, for whom a
basic administrative workweek is established
under section 6101(a)(5) of this title; and

“(0) an individual employed by the govern-
ment of the District of Columbia.

“(2) The term ‘employee’ does not include—

“(A) an employee on the Isthmus of Pan-
ama in the service of the Panama Canal Com-
mission; or

“(B) an employee or individual excluded
from the definition of employee in section
5541(2) of this title other than an employee or
individual excluded by clauses (ii), (iii), and
(xiv) through (xvii) of such section.

“(3) Notwithstanding paragraph (2), an indi-
vidual who otherwise would be excluded from the
definition of employee shall be deemed to be an em-
ployee for purposes of this section if the individual’s

employing agency so elects, under guidelines in regu-
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lations promulgated by the Office of Personnel Man-

agement under subsection (d)(2).”.

(b) GUIDELINES.—Subsection (d) of section 5504 of
such title, as redesignated by subsection (a), is amended—
(1) by inserting “(1)” after “(d)”’; and

(2) by adding at the end the . following new
paragraph:

“(2) The Office of Personnel Management shall pro-
vide guidelines by regulation for exemptions to be made
by the heads of agencies under subsection (¢)(3). Such
guidelines shall provide for such exemptions only under
exceptional circumstances.”.

SEC. 207. ADDITIONAL CLASSES. OF INDIVIDUALS ELIGIBLE
TO PARTICIPATE IN THE FEDERAL LONG-
TERM CARE INSURANCE PROGRAM.

(a) CERTAIN EMPLOYEES OF THE DISTRICT OF Co-
LUMBIA (OVERNMENT.—Section 9001(1) of title 5,
United States Code, is amended by striking “2105(c),”
and all that follows and inserting “2105(c).”.

(b) FORMER FEDERAL EMPLOYEES WHO WOULD BE
BuraiBLE TO BEGIN RECEIVING AN ANNUITY UPON AT-
TAINING THE REQUISITE MINIMUM AGE.—Section
9001(2) of title 5, United States Code, is amended—

(1) in subparagraph (A), by striking “and” at
the end;
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(2) in subparagraph (B), by striking the period

and inserting ¢

; and”; and
(3) by adding at the end the following:

“(0C) any former employee who, on the
basis of his or her service, would meet all re-
quirements for being considered an ‘annuitant’
within the meaning of subchapter III of chapter
83, chapter 84, or any other retirement system
for employees of the Government, but for the
fact that such former employee has not attained
the minimum age for title to annuity.”.

(¢) RESERVISTS TRANSFERRED TO THE RETIRED
RESERVE WHO ARE UNDER AGE 60.—Section 9001(4)
of title 5, United States Code, is amended by striking “in-
cluding” and all that follows through “who has” and in-
serting “and a member who has been transferred to the
Retired Reserve and who would be entitled to retired pay

under chapter 1223 of title 10 but for not having”.
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TITLE III—PROVISIONS RELAT-
ING TO THE SECURITIES AND
EXCHANGE COMMISSION AND
THE NATIONAL AERO-
NAUTICS AND SPACE ADMIN-
ISTRATION
Subtitle A—Securities and
Exchange Commission
SEC. 301. SECURITIES AND EXCHANGE COMMISSION.
Subchapter I of chapter 31 of title 5, United States
Code, is amended by adding at the end the following:
“§3114. APPOINTMENT OF ACCOUNTANTS,
ECONOMISTS, AND EXAMINERS BY
THE SECURITIES AND EXCHANGE
COMMISSION. ‘
“(a) APPLICABILITY.—This section applies with re-
spect to any position of accountant, economist, and securi-
ties compliance examiner at the Commission that is in the
competitive service.
“(b) APPOINTMENT AUTHORITY.—
“(1) INn GENERAL.—The Commission may ap-
point candidates to any position described in sub-

section (a)—
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“(A) in accordance with the statutes, rules,
and regulations governing appointments in the
excepted service; and

“(B) notwithstanding any statutes, rules,
and regulations governing appointments in the
competitive service.

“(2) RULE OF CONSTRUCTION.—The appoint-
ment of a candidate to a position under authority of
this subsection shall not be considered to cause such
position to be converted from the competitive service
to the excepted service.

“(¢) REPORTS.—No later than 90 days after the end
of fiscal year 2003 (for fiscal year 2003) and 90 days after
the end of fiscal year 2005 (for fiscal years 2004 and
2005), the Commission shall submit a report with respect
to its exercise of the authority granted by subsection (b)
during such fiscal years to the Committee on Government
Reform and the Committee on Financial Services of the
House of Representatives and the Committee on Govern-
mental Affairs and the Committee on Banking, Housing,
and Urban Affairs of the Senate. Such reports shall de-
scribe the changes in the hiring process authorized by such
subsection, including relevant information related to—

“(1) the quality of candidates;
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“(2) the procedures used by the Commission to
select candidates through the streamlined hiring
process;

“(3) the numbers, types, and grades of employ-
ees hired under the authority;

“(4) any benefits or shortecomings associated
with the use of the authority;

“(5) the effect of the exercise of the authority
on the hiring of veterans and other demographic
groups; and

“(6) the way in which managers were trained in
the administration of the streamlined hiring system.
“(c) COMMISSION DEFINED.—For purposes of this

seetion, the term ‘Commission’ means the Security and
Exchange Commission.”.
Subtitle B—National Aeronautics
and Space Administration
SEC. 311. WORKFORCE AUTHORITIES AND PERSONNEL
PROVISIONS.

(a) IN GENERAL.—Subpart I of part 11T of title 5,
United States Code, is amended by inserting after chapter
97, as added by section 841(a)(2) of the Homeland Secu-
rity Act of 2002 (Public Law 107-296; 116 Stat. 2229),

the following:
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“CHAPTER 98—NATIONAL AERONAUTICS

“Bec.

“9801.
“9802.
“9803.
#9804,
“9805.
“9806.
“9807.
“9808.
“9809.

“9831.
“9832.
“9833.
“9834.
“9835.
“9836.
“98317.
“9838.

AND SPACE ADMINISTRATION

“SUBCHAPTER [—WORKFORCE AUTHORITIES

Definitions.

Planning, notification, and reporting requirements.
Workforce authorities.

Recruitment, redesignation, and relocation bonuses.
Retention bonuses. '

Term appointments.

Pay authority for eritical positions.

Assignments of intergovernmental personnel.
Enhanced demonstration project authority.

“SUBCHAPTER II—PERSONNEL PROVISIONS

Definitions.

Administration and private scetor exchange assignments.
Science and technology scholarship program.

Distinguished scholar appointment authority.

Travel and transportation expenses of certain new appointees.
Annual leave enhancements.

Limited appointments to Senior Exceutive Service positions.
Superior qualifications pay.

“SUBCHAPTER I—WORKFORCE AUTHORITIES

“$9801. Definitions

“For purposes of this subehapter—

“(1) the term ‘Administration’ means the Na-
tional Aeronautics and Space Administration;

“(2) the term ‘Administrator’ means the Ad-
ministrator of the National Aeronautics and Space
Administration;

“(3) the term ‘critical need’ means a specific
and important requirement of the Administration’s
mission that the Administration is unable to fulfill
because the Administration lacks the appropriate

employees because—
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“(A) of the inability to fill positions; or
“(B) employees do not possess the req-
uisite skills;
“(4) the term ‘employee’ means an individual
employed in or under the Administration; and
“(5) the term ‘workforece plan’ means the plan
required under section 9802(a).
“§9802. Planning, notification, and reporting require-
ments
“(a) Before exercising any of the workforce authori-
ties under this subchapter, the Administrator shall submit
a written plan to the Office of Personnel Management for
approval. A plan under this subchapter may not be imple-
mented without the approval of the Office of Personnel
Management.
“(b) A workforee plan shall include a description of—
“(1) each ecritical need of the Administration
and the criteria used in the identification of that
need;
“(2)(A) the funetions, approximate number,
and classes or other categories of positions or em-
ployees that—

“(i) address critical needs; and
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“(i1) would be eligible for each authority

proposed to be exercised under section 9803;

and

“(B) how the exercise of those authorities with
respect to the eligible positions or employees involved
would address each critical need identified under
paragraph (1);

“(3)(A) any critical need identified under para-
graph (1) which would not be addressed by the au-
thorities made available under section 9803; and

“(B) the reasons why those needs would not be
so addressed;

“(4) the specific eriteria to be used in deter-
mining which individuals may receive the benefits
deseribed under sections 9804 and 9805 (including
the criteria for granting bonuses in the absence of
a critical need), and how the level of those benefits
will be determined;

“(5) the safeguards or other measures that will
be applied to ensure that this subchapter is carried
out in a manner consistent with merit system prin-
ciples;

“(6) the means by which employees will be af-
forded the notification required under subsections

(¢) and ()(1)(B);
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“(7) the methods that will be used to determine

if the authorities exercised under section 9803 have
successfully addressed each- critical need identified
under paragraph (1); and
“{8)(A) the recruitment methods used by the
Administration before the enactment of this chapter
to recruit highly qualified individuals; and
“(B) the changes the Administration will imple-
ment after the enactment of this chapter in order to
improve its recruitment of highly qualified individ-
uals, including how it intends to use—
“(i) nongovernmental recruitment or place-
ment agencies; and
“(ii) Internet technologies.

“(e) Not later than 60 days before first exercising
any of the workforce authorities made available under this
subchapter, the Administrator shall provide to all employ-
ees the workforee plan and any - additional information
which the Administrator considers appropriate.

“(d)(1)(A) The Administrator may submit any modi-
fications to the workforce plan to the Office of Personnel
Management. Modifications to the workforee plan may not
be implemented without the approval of the Office of Per-

sonnel Management.
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“(B) Not later than 60 days before implementing any
such modifications, the Administrator shall provide an ap-
propriately modified plan to all employees of the Adminis-
tration.

“(2) Any reference in this subchapter or any other
provision of law to the workforce plan shall be considered
to include any modification made in accordance with this
subsection.

“(e) None of the workforee authorities made available
under section 9803 may be exercised in a manner incon-
sistent with the workforce plan.

“(f) Whenever the Administration submits its per-
formance plan under section 1115 of title 31 to the Office
of Management and Budget for any year, the Administra-
tion shall at the same time submit a copy of such plan
to—

“(1) -the Committee on Governmental Affairs
and the Committee on Appropriations of the Senate;
and

“(2) the Committee on Government Reform and
the Committee on Appropriations of the House of
Representatives.

“§ 9803. Workforce authorities
“(a) The workforce authorities under this subchapter

are the following:
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“(1) The authority to pay recruitment, redesig-
nation, and relocation bonuses under section 9804.

“(2) The authority to pay retention bonuses
under section 9805.

“(3) The authority to make term appointments
and to take related personnel actions under section
9806.

“(4) The authority to fix rates of basic pay for
eritical positions under section 9807.

“(5) The authority to extend intergovernmental
personnel act assignments under section 9808.

“(b) No authority under this subchapter may be exer-
cised with respect to any officer who is appointed by the
President, by and with the advice and consent of the Sen-
ate.

“(¢) Unless specifically stated otherwise, all authori-
ties provided under this subchapter are subject to section
5307.

“§9804. Recruitment, redesignation, and relocation
bonuses

“(a) Notwithstanding section 5753, the Adminis-
trator may pay a bonus to an individual, in accordance
with the workforce plan and subject to the limitations in

this section, if—
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“(1) the Administrator determines that the Ad-

ministration would be likely, in the absence of a
bonus, to encounter difficulty in filling a position;
and

“(2) the individual—

“(A) is newly appointed as an employee of
the Federal Government;

“(B) is currently employed by the Federal
Government and is newly appointed to another
position in the same geographic area; or

“(C) is currently employed by the Federal
Government and is required to relocate to a dif-
ferent geographic area to accept a position with
the Administration.

“(b) If the position is described as addressing a crit-

need in the workforce plan under section

9802(b)(2)(A), the amount of a bonus may not exceed—

“(1) 50 pereent of the employee’s annual rate
of basic pay (including comparability payments
under sections 5304 and 5304a) as of the beginning
of the service period multiplied by the service period
specified under subsection (d){(1)(B)(i); or

“(2) 100 percent of the employee’s annual rate

of basic pay (including comparability payments
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under sections 5304 and 5304a) as of the beginning
of the service period.

“(e) If the position is not described as addressing a

critical need in the workforce plan under section

9802(b}(2)(A}, the amount of a bonus may not exeeed—

“{1) 25 percent of the employee’s annual rate
of basic pay (including comparability payments
under sections 5304 and 5304a) as of the beginning
of the serviee period multiphed by the serviee period
specified under subsection (d)(1)(B)({); or

“(2) 100 peréent of the employee’s annual rate
of basic pay (including comparability payments
under sections 5304 and 5304a) as of the beginning
of the service period.

“(d)(1){A) Payment of a bonus under this section

shall be contingent upon the individual entering into a

service agreement with the Administration.

“(B) At a minimum, the service agreement shall in-

clude—

“(1) the required service period;

“(ii) the method of payment, including a pay-
ment schedule, which may nclude a lump-sum pay-
ment, installment payments, or a combination there-

of;
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“(iii) the amount of the bonus and the basis for
calculating that amount; and

“(iv) the conditions under which the agreement
may be terminated before the agreed-upon service
period has been completed, and the effect of the ter-
mination.

“(2) For purposes of determiﬁations under sub-
sections (b)(1) .and (¢)(1), the employee’s service period
shall be expressed as the number equal to the full years
and twelfth parts thereof, rounding the fractional part of
a month to the nearest twelfth part of a year. The service
period may not be less than 6 months and may not exceed
4 years.

“(3) A bonus under this section may not be consid-
ered to be part of the basic pay of an employee.

‘“(e) Before paying a bonus under this section, the
Administration shall establish a. plan for paying recruit-
ment, redesignation, and relocation bonuses, subject to ap-
proval by the Office of Personnel Management.

“§ 9805. Retention bonuses

“(a) Notwithstanding section 5754, the Adminis-
trator may pay a bonus to an employee, in aceordance with
the workforce plan and subject to the limitations in this

section, if the Administrator determines that—
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“(1) the unusually high or unique qualifications
of the employee or a special need of the Administra-
tion for the employee’s services makes it essential to
retain the employee; and
“(2) the employee would be likely to leave in
the absence of a retention bonus.

“(b) If the position is deseribed as addressing a crit-
ical need in the workforce plan under section
9802(b)(2)(A), the amount of a bonus may not exceed 50
percent of the employee’s annual rate of basic pay (includ-
ing comparability payments under sections 5304 and
5304a).

“(e) If the position is not described as addressing a
critical need in the workforce plan under section
9802(b)(2)(A), the amount of a bonus may not exceed 25
percent of the employee’s annual rate of basie pay (includ-
ing comparability payments. under sections 5304 and
5304a).

“(d)(1)(A) Payment of a bonus under this section
shall be contingent upon the employee entering into a serv-
ice agreement with the Administration.

“(B) At a minimum, the service agreement shall in-
clude—

“(i) the required service period;
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“(i1) the method of payment, including a pay-
ment schedule, which may include a lump-sum pay-
ment, installment payments, or a combination there-
of;

“(ii1) the amount of the bonus and the basis for
caleulating the amount; and

“(iv) the conditions under which the agreement
may be terminated before the agreed-upon service
period has been completed, and the effect of the ter-
mination.

‘(2) The employee’s service period shall be expressed
as the number equal to the full years and twelfth parts
thereof, rounding the fractional part of a month to the
nearest twelfth part of a year. The service period may not
be less than 6 months and may not exceed 4 years.

“(3) Notwithstanding paragraph (1), a service agree-
ment is not required if the Administration pays a bonus
in biweekly installments and sets the installment payment
at the full bonus percentage rate established for the em-
ployee, with no portion of the bonus deferred. In this case,
the Administration shall inform the employee in writing
of any decision to change the retention bonus payments.
The employee shall continue to acerue entitlement to the
retention bonus through the end of the pay period in which

such written notice is provided.
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“(e) A bonus under this section may not be consid-
ered to be part of the basic pay of an employee.

“(f) An employee is not entitled to a retention bonus
under this section during a service period previously estab-
lished for that employee under section 5753 or under see-
tion 9804.

“§9806. Term appointments

©“(a) The Administrator may authorize term appoint-
ments within the Administration under subchapter I of
chapter 33, for a period of not less than 1 year and not
more than 6 years.

“(b) Notwithstanding chapter 33 or any other provi-
sion of law relating to the examination, certification, and
appointment of individuals in the competitive service, the
Administrator may convert an employee serving under a
term appointment to a permanent appointment in the
competitive service within the Administration without fur-
ther competition if—

“(1) such individual was appointed under open,

- competitive examination under subchapter I of chap-
ter 33 to the term position;

“(2) the announcement for the term appoint-

ment from which the conversion is made stated that

there was potential for subsequent conversion to a

career-conditional or career appointment;
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“(3) the employee has completed at least 2
years of current continuous service under a term ap-
pointment in the competitive service;

“{4) the employee’s performance wunder. -such
term appointment was at least fully successful or
equivalent; and

“(5) the position to which such employee is
being converted under this section is in the same oc-
cupational series, is in the same geographic location,
and provides no greater promotion potential than
the term position for which the competitive examina-
tion was conducted.

“(e) Notwithstanding chapter 33 or any other provi-
sion of law relating to the examination, certification, and
appointment of individuals in the competitive service, the
Administrator may convert an employee serving under a
term appointment to a permanent appointment in the
competitive service within the Administration through in-
ternal competitive promotion procedures if the conditions
under paragraphs (1) through (4) of subsection (b) are
met.

“(d) An employee converted under this section be-
comes a career-conditional employee, unless the employee
has otherwise completed the service requirements for ca-

reer tenure.
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“(e) An employee converted to career or career-condi-
tional employment under this section acquires competitive
status upon conversion.
“$ 9807. Pay authority for critical positions
“(a) In this section, the term ‘position’ means—
“(1) a position to which chapter 51 applies, in-
cluding a position in the Senior Executive Service;
“(2) a position under the Executive Schedule
under sections 5312 through 5317;
“(3) a position established under section 3104;
or
“(4) a senior-level position to which section
5376(a)(1) applies.
“(b) Authority under this section—
“(1) may be exercised only with respect to a po-
gition that—

“(A) is described as addressing a. critical
need in the workforce plan under section
9802(b)(2)(A); and

“(B) requires expertise of an extremely
high level in a scientific, technical, professional,
or administrative field;

“(2) may be exercised only to the extent nec-
essary to recruit or retain an individual exceptionally

well qualified for the position; and

«HR 1836 TH



Nl < = Y R \°

[N T N T N T NG N T N e e T e S e S e g S
(O N O N N S = T V=T - - R B < N ¥, N ~UR SU R & IO

54

49
“(3) may be exercised only in retaining employ-
ees of the Administration or in appointing individ-
uals who were not employees of another Federal

agency as defined undér seetion 5102(a)(1).

“(e}(1) Notwithstanding section 5377, the Adminis-
trator may fix the rate of basie pay for a position in the
Administration in accordance with this section. The Ad-
ministrator may not delegate this authority.

“(2) The number of positions with pay fixed under
this section may not exceed 10 at any time.

“(d)(1) The rate of basic pay fixed under this section
may not be less than the rate of basic pay (including any
comparability payments) which would otherwise be pay-
able for the position involved if this section had never been
enacted.

“{2) The annual rate of basic pay fixed under this
section may not exceed the per annum rate of salary pay-
able under section 104 of title 3.

“(3) Notwithstanding any provision of seetion 5307,
in the case of an employee who, during any calendar year,
is receiving pay at a rate fixed under this section, no allow-
ance, differential, bonus, award, or similar cash payment
may be paid to such employee if, or to the extent thaf,
when added to basic pay paid or payable to such employee

(for service performed in such calendar year as an em-
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ployee in the executive branch or as an employee outside
the executive branch to whom chapter 51 applies), such
payment would cause the total to exceed the per annum
rate of salary which, as of the end of such calendar year,
is payable under section 104 of title 3. =
“$ 9808. Assignments of intergovernmental personnel

“For purposes of applying:the third sentence of sec-
tion 3372(a) (relating to the authority of the head of a
Federal agency to extend the period of ‘an employee’s as-
signment to or from a State or local government, institu-
tion of higher education, or other organization}, the Ad-
ministrator may, with the concurrence of the employee and
the government or organization concerned, take any action
which would be allowable if such sentence had lroreen
amended by striking ‘two” and inserting ‘four’.
“$9809. Enhanced demonstration project authority

“When conducting a demonstration project at the Ad-
ministration, section 4703(d)(1)(A) may be applied by
substituting ‘such numbers of individuals as -determined
by the Administrator’ for ‘not more than 5,000 individ-
uals’.

“SUBCHAPTER IT—PERSONNEL PROVISIONS

“$9831. Definitions

“For purposes of this subchapter—
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1 “(1) the term ‘Administration’ means the Na-
2 tional Aeronautics and Space Administration; and

3 “(2) the term ‘Administrator’. means the Ad-
4 ministrator of the National Aeronautics and Space
5 Administration. ..

6 “§9832. Administration and private sector exchange
7 assignments

8 “(a) For purposes of this section—

9 “(1) the term ‘private sector employee’ means
10 an employee of a private sector entity; and
11 “(2) the term ‘private sector entity’ means an
12 organization, company, corporation, or -other: busi-
13 ness concern, or a foreign government or agency of
14 a foreign government, that is not a State, local gov-
15 ernment, Federal agency, or other organization as
16 defined under section 3371 (1), (2), (3), and (4), re-
17 spectively.

18 “(b)(1) On request from or with the concurrence of

19 "a private sector entity, and with the consent of the em-
20 ployee concerned, the Administrator may arrange for the

21 assignment of—

22 “(A) an employee of the Administration serving
23 under a career or career-conditional appointment, a
24 career appointee in the Senior Executive Service, or
25 an individual under an appointment of equivalent
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tenure in an excepted service position, but excluding
employees in positions which have been excepted
from the competitive service by reasons of their con-
fidential, policy-determining, policymaking, or policy-
advocating character, to a private sector entity; and
“(B) an employee of a private sector entity to
the Administration,
for work of mutual concern to the Administration and the
private sector entity that the Administrator determines
will be beneficial to both.

“(2) The period of an assignment under this section
may not exceed 2 years. However, the Administrator may
extend the period of assignment for not more than 2 addi-
tional years.

“(3) An employee of the Administration may be as-
signed under this section only if the employee agrees, as
a condition of accepting an assignment, to serve in the
Administration upon the eompletion of the assignment for
a period equal to the length of the assignment. The Ad-
ministrator may waive the requirement under this para-
graph, with the approval of the Office of Management and -
Budget, with respect to any employee if the Administrator
determines it to be in the best interests of the United

States to do so.
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“(4) Each agreement required under paragraph (3)
shall provide that if the employee fails to carry out the
agreement (except in the case of a waiver made under
paragraph (3)), the employee shall be liable to the United
States for payment of all expenses (excluding salary) of
the assignment. The amount due shall be treated as a debt
due the United States.

“(e)(1) An Administration employee assigned to a
private sector entity under this section is deemed, during
the assignment, to be on detail to a work assignment (as
a detailee to the entity).

“(2) An Administration employee assigned under this
section on detail remains an employee of the Adminisira-
tion. Chapter 171 of title 28 and any other Federal tort
liability statute apply to the Administration employee so
assigned, and all defenses available to the United States
under these laws or applicable provisions of State law shall
remain in effect. The supervision of the duties of an Ad-
ministration employee assigned to the private sector entity
through detail may be governed by agreement between the
Administration and the private sector entity concerned.

“(3) The assignment of an Administration employee
on detail to a private sector entity under this section may
be made with or without reimbursement by the private sec-

tor entity for the travel and transportation expenses to
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or from the place of assignment, for the pay, or supple-
mental pay, or a part thereof, of the employee, or for the
contribution of the Administration to the employee’s ben-
efit systems during the assignment. Any reimbursements
shall be credited to the appropriation of the Administra-
tion used for paying the travel and transportation ex-
penses, pay, or benefits, and not paid to the employee.

“(d)(1) An employee of a private sector entity who
is assigned to the Administration under an arrangement
under this section shall be deemed on detail to the Admin-
istration.

“(2) During the period of assignment, a private sec-
tor employee on detail to the Administration—

“(A) is not entitled to pay from the Administra-
tion, exeept to the extent that the pay received from
the private sector entity is less than the appropriate
rate of pay which the duties would warrant under
the pay provisions of this title or other applicable
authority;

“(B) is deemed an employee of the Administra-
tion for the purpose of chapter 73 of this title, the
Ethies in Government Act of 1978, section 27 of the
Office of Federal Procurement Policy Act, sections
201, 203, 205, 207, 208; 209, 602, 603, 606, 607,
610, 643, 654, 1905, and 1913 of title 18, sections

*HR 1836 IH



O 00 N N b W =

[ T N S N N N T N S N S e T e S S e S S Y
[ N = N« R BN B~ Y, B N S S =)

60

55

1343, 1344, and 1349(b) of title 31, chapter 171 of

title 28, and any other Federal tort liability statute,

and any other provision of Federal criminal law, un-
less otherwise specifically exempted;

“(C) notwithstanding subparagraph (B), is also
deemed to be an employee of his or her private see-

tor employer for purposes of section 208 of title 18;

and

“(D). is-.subject to such regulations as the Ad-
ministrator may prescribe,

“(3) The supervision of the duties of an employee as-
signed under this subsection may be governed by agree-
ment between the Administration and the private sector
entity.

“(4) A detail of a private sector employee to the Ad-
ministration may be made with or Withoutkreimbursement
by the Administration for the pay, or a part thereof, of
the employee during the period of assignment, or for the
contribution of the private sector entity, or a part thereof,
to employee benefit systems.

“(8)(A) A private sector employee on detail to the
Administration under this section who suffers disability or
dies as a result of personal injury sustained while in the
performance: of duties. during the assignment shall be

treated, for the purpose of subchapter I of chapter 81,
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as an employee as defined under section 8101 who had
sustained the injury in the performance of duties.

“(B) When an employee (or the employee’s depend-
ents in case of death) entitled by reason of injury or death
to benefits under subchapter I of chapter 81 is also enti-
tled to benefits from the employee’s private sector em-
ployer for the same injury or death, the employee (or the
employee’s dependents in case of death) shall eleet which
benefits the employee will receive. The election shall be
made within 1 year after the injury or death, or such fur-
ther time as the Secretary of Liabor may allow for reason-
able cause shown. When made, the election is irrevocable.

“(C) Except as provided in subparagraphs (A) and
(B), and notwithstanding any other law, the United
States, any instrumentality of the United States, or an
employee, agent, or assign of the United States shall not
be liable to—

“(i) a private sector employee assigned to the

Administration under this section;

“(i1) such employee’s legal representative,
spouse, dependents, survivors, or next of kin; or

“(iii) any other person, including any third
party as to whom such employee, or that employee’s
legal representative, spouse, dependents, survivors,

or next of kin, has a cause of action arising out of
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an injury or death sustained in the performance of

duty pursuant to an assignment under this section,

otherwise entitled to recover damages from the

United States, any instrumentality of the United

States, or any employee, agency, or assign of the

United States,
with respect to any injury or death suffered by a private
sector employee sustained in the performance of duties
pursuant to an assignment under this section.

“(e)(1) Appropriations of the Administration are
available to pay, or reimburse, an Administration or pri-
vate sector employee in accordance with—

“(A) subchapter 1 of chapter 57 for the ex-
penses of—

“(1) travel, including a per diem allowance,
to and from the assighment location;

“(il) a per diem allowance at the assign-
ment location during the period of the assign-
ment; and

“(iil) travel, including a per diem allow-
ance, while traveling on official business away
from the employee’s designated post of duty
during the assignment when the Administrator
considers the travel to be in the interest of the

United States;
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“(B) section 5724 for the expenses of transpor-

tation of the employee’s immediate family, household

goods, and personal effects to and from the assign-

ment location;

“(C) section 5724a(a) for the expenses of per
diem allowances for the immediate family of the em-
ployee to and from the assignment location;

“(D) section 5724a(e) for subsistence expenses
of the employee and immniediate family while -oceu-
pying temporary quarters.at. the assignment location
and on return to the employee’s former post of duty;

“(B) section 5724a(g) to be used by the em-
ployee for miscellaneous expenses related to change
of station where movement or storage of househbld
goods is involved; and

“(FY section 5726(c): for the expenses of non-
temporary storage of household goods and personal
effects in connection with assignment at an isolated
location.

“(2) Expenses specified in paragraph (1), other than
those. in paragraph (1)(A)(iii), may not be allowed in con-
nection with the assignment of an Administration or pri-
vate sector employee under this section, unless and until
the employee agrees in writing to-complete the entire pe-

riod of his assignment or-1 year, whichever is shorter, un-
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less separated or reassigned for reasons beyond his control
that are acceptable to the Administrator. If the employee
violates the agreement, the money spent by the United
States for these expenses is recoverable from the employee
as a debt due the United States. The Administrator may
waive in whole or in part a right of recovery under this
paragraph with respect to a private sector employee on
assignment with the Administration or an Administration
employee on.assignment with a private sector entity.

“(3). Appropriations of the Administration are avail-
able to pay expenses under section 5742 with respect to
an Administration or private sector employee assigned
under this authority.

“(f) A private sector entity may not charge the Fed-
eral Government, as direct or indirect costs under a Fed-
eral contract, the costs of pay or benefits paid by the enti-
ty to an employee assigned to the Administration under
this section for the period of the assignment.

“§9833. Science and technology scholarship program

“(a)(1) The Administrator may carry out a program
of entering into contractual agreements with individuals
described under paragraph (2) under which—

“(A) the Administrator agrees to provide to the
individuals scholarships . for pursuing, at accredited

mstitutions -of higher education, academic programs
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appropriate for careers in professions needed by the

Administration; and

“(B) the individuals agree to serve as employees
of the Administration, for the period deseribed under
subsection (b), in positions needed by the Adminis-
tration and for which the individuals are qualified.
“(2) The individuals referred to under paragraph (1)

are individuals who—

“(A) are enrolled or accepted for enrollment as
full-time students at aceredited institutions of higher
education in an academic field or discipline pre-
seribed by the Administration;

“(B) are United States citizens; and

“(C) at the time of the initial scholarship
award, are not Federal employees as defined under
section 2105.

“(b)(1) For purposes of subsection (a)(1)(B), the pe-
riod of service for which an individual is obligated to serve
as an employee of the Administration is, subject to sub-
paragraph (A) of paragraph (2), 12 months for each aca-
demic year for which the scholarship under such sub-
section is provided.

“(2)(A) Subject to subparagraph (B), the Adminis-
trator may provide a scholarship under this section if the

individual applying for the scholarship agrees that, not
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later than 60 days after obtaining the educational degree
involved, the individual will begin serving full-time as an
employee in satisfaction of the period of service that the
individual is obligated to provide.

“(B) The Administrator may defer the obligation of
an individual to provide a period of service under this sub-
section, if the Administrator determines that such a defer-
ral is appropriate.

“(e¢}(1) The Administrator may provide a scholarship
under subsection (a) for an academic year if—

“(A) the individual applying for the scholarship
has submitted to the Administrator a proposed aca-
demic program leading to a degree in an academic
field or discipline approved by the Administration; or

“(B} the individual agrees that the program will
not be altered without the approval of the Adminis-
trator.

“(2) The Administrator may provide a scholarship
under this section for an academic year if the individual
applying for the scholarship agrees to maintain a high
level of academic standing as defined by regulation.

“(3) The dollar amount of a scholarship for an aca-
demic year shall not exceed—

“(A) the limits established by regulation under
paragraph (4); or
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“(B) the total costs incurred in attending the
institution involved.

“(4) A scholarship may be expended for tuition, fees,
and other authorized expenses as established by regula-
tion.

“(5) The Administrator may enter into a contractual
agreement with an institution of higher education under
which the amounts provided in the scholarship for tuition,
fees, and other authorized expenses are paid: directly to
the Institution with respect to which a scholarship is pro-
vided.

“(6) An individual may not receive a scholarship for
longer than 4 academic years, unless an extension is
granted bythe Administrator.

“(@y(1)(A) Any scholarship reeipient who fails -to
maintain a high level of academic standing, who is dis-
missed from an educational institution for disciplinary
reasons, or who voluntarily terminates academic training
before graduation from the educational program for which
the scholarship was awarded, shall—

“(1) be in breach of the contractual agreement;
and

“@1) in lieu of any service obligation arising
under such agreement, be liable to the United States

for repayment of all scholarship funds paid to that
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recipient and to the eduecational institution on their

behalf under the agreement within 1 year after the

date of default.

“(B):The repayment period may be extended by the
Administrator when determined to be necessary, as estab-
lished by regulation.. A penalty. for failure to complete the
academic program for which the scholarship was awarded
may be assessed at the discretion of the Administrator,
in -addition to the repayment with interest as provided
under paragraph (3).

“(2)(A) A scholarship recipient who, for any reason,
fails to begin or complete that recipient’s service obligation
after completion of academic training, or fails to comply
with the terms and conditions of deferment established by
the Administrator, shall be in breach of the contractual
agreement.

“(B)(i) In this subparagraph—

(1) the term ‘A’ means the amount the United

States.is entitled to recover;

“(IT) the: term ‘F’. means the sum of the
amounts paid to or.on behalf of the participant;

“YII1) the term ‘" means the total mumber of
months of the.period of obligated serviee the partiei-

pant is required to serve; and
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“(IV) the term ‘s’ means the number of months
of the period of obligated service served by the par-
ticipant.

“(ii) When a recipient breaches the agreement as pro-
vided under subparagraph (A), the United States shall be
entitled to recover damages equal to 3 times the scholar-
ship award, in accordance with the following formula:

“A=(3F)[(t-s)/t]

“(C) The damages that the United States 1s enfitled
to recover shall be paid within 1 year after the date of
default.

“(3) Beginning 90 days after default, interest shall
accerue on the payments required to be made under this
subsection, at a rate to be determined by regulation estab-
lished by the Administrator.

“(e)(1) Any obligation of an individual incurred
under this section for service or payment of damages may
be canceled upon the death of the individual.

“(2) The Administrator shall by regulation provide
for the partial or total waiver or suspension of any obliga-
tion of service or payment incurred by an individual under
this section if—

“(A) the compliance by the individual is impos-
sible or would involve extreme hardship to the indi-

vidual; or
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“(B) enforcement of such obligation with re-
spect to any individual would be contrary to the best
interests of the Government.

““(f). The Administrator may provide a scholarship
under this section if an application for the scholarship is
submitted to the Administrator and the application is in
such form, is made in such manner, and contains such
agreements, assurance, and information as the Adminis-
trator determines to be necessary to carry out this section.

“(g)(1) There are authorized to be appropriated to
the Administration to carry out this section $10,000,000
for fiscal year 2004 and $10,000,000 for each succeeding
fiscal year.

“(2)-Amounts appropriated for a fiscal year for sehél-
arships under this section shall remain available for 2 fis-
cal years.

“§9834. Distinguished scholar appointment authority

“(a) In this section—

“(1) the term ‘professional position’ means a
posttion that is classified to an oceupational series
identified by the Office of Personnel Management as
a position that—

“(A) requires education and training in the
principles, coneepts, and theories of the occupa-

tion that typically can be gained only through
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completion of a specified curriculum at a recog-
nized college or university; and
“(B) is covered by the Group Coverage
Qualification Standard for Professional and Sei-
entific Positions; and
“(2) the term ‘research position’ means a posi-
tion in a professional series that primarily involves
scientific inquiry or investigation, or research-type
exploratory development of a creative or scientific
nature, where the knowledge required to perform the
work successfully is acquired typically and primarily
through graduate study.

“(b) The Administration may appoint, without regard
to the provisions of sections 3304(b) and 3309 through
3318, candidates directly to General Schedule professional
positions in the Administration for which public notice has
been given, if—

“(1) with respect to a position at the GS-7
level, the individual—

“(A) received, from an accredited institu-

tion authorized to grant baccalaureate degrees,

a baccalaureate degree in a field of study for

which possession of that degree in conjunction

with academic achievements meets the qualifica-

tion standards as prescribed by the Office of
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Personnel Management for the position to
which the individual is being appointed; and

“(B) achieved a cumulative grade point av-
erage of 3.0 or higher on a 4.0 scale and a
grade point average of 3.5 or higher for courses
in the field of study required to qualify for the
position;

“(2) with respect to a position at the GS-9

level, the individual—

“(A) received, from an accredited institu-
tion authorized to grant graduate degrees, a
graduate degree in a field of study for which
possession of that degree meets the qualifica-
tion standards at this grade level as prescribed
by the Office of Personnel Management for the
position- to which the individual is being ap-
pointed; and

“(B) achieved a cuamulative grade point av-
erage of 3.5 or higher on a 4.0 seale in grad-
uate coursework in the field of study recquired
for the position;

“(8) with respect to a position at the GS-11

level, the individual—

“(A) received, from an aeccredited institu-

tion authorized to grant graduate degrees, a
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graduate degree in a field of study for which

possession of that degree meets the qualifica-
tion standards at this grade level as preseribed
by the Office of Personnel Management for the
position to which the individual is being ap-
pointed; and

“(B) achieved a.cumulative grade point av-
erage of 3.5 or higher on a 4.0 seale in grad-
uate coursework in the field of study required
for the position; or
““(4) with respect to a research position at the

GS-12 level, the individual—

“(A) received, from an accredited institu-
tion authorized to grant graduate degrees, a
graduate degree in a field of study for which
possession of that degree meets the qualifica-
tion standards at this grade level as prescribed
by the Office of Personnel Management for the
position to which the individual is being ap-
pointed; and

“(B) achieved a cumulative grade point av-
erage of 3.5 or higher on a 4.0 scale in grad-
uate coursework in the field of study required

for the position.
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“(¢) Veterans’ preference: procedures shall apply
when selecting candidates under this section. Preference
eligibles who meet the criteria for distinguished scholar
appointments shall be considered ahead of nonpreference
eligibles.

“(d) An appointment made under this authority shall
be a career-conditional appointment in the competitive
civil service.

“$98385. Travel and transportation expenses of cer-
tain new appointees

“(a) In this section, the term ‘new appointee’
means—

“(1) a person newly appointed or reinstated to

Federal service to the Administration to—

“(A) a career or career-conditional ap-
pointment;

“(B) a term appointment;

“(C) an excepted service appointment that
provides for noncompetitive conversion to a ca-
reer or career-conditional appointment;

“(D) a career or limited term Senior Exec-
utive Service appointment;

“(E) an appointment made under section
203(c)(2)(A) of the National Aeronautics and
Space Act of 1958 (42 U.S.C. 2473(c)(2)(A));
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“(F) an appointment to a position estab-

lished under section 3104; or
“(G) an appointment to a position estab-

lished under seetion 5108; or
“(2) a student trainee who, upon completion of
academic work, is converted to an appointment in
the Administration that is identified in paragraph

(1) in accordance with an appropriate authority.

“(b) The Administrator may pay the travel, transpor-
tation, and relocation expenses of & new appointee to the
same extent, in the same manner; and subject to the same
conditions as the payment of such expenses under sections
5724, 5724a, 5724b, and 5724¢ to an employee trans-
ferred in the interests of the United States Government.
“§9836. Annual leave enhancements

“(a)(1) In this subsection—

“(A) the term ‘newly appointed employee’
means an individual who is first appointed—
“(i) regardless of tenure, as an employee of
the Federal Government; or
“(i1) as an employee of’ the Federal Gov-
ernment following a break in service of at least
© 90 days after that individual’s last period of

Federal employment, other than—
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“(I) employment under the Student
Educational Employment Program admin-
istered by the Office of Personnel Manage-
ment;

“(II) employment as a law clerk train-
ee;

“(IT) employment under a short-term
temporary appointing authority while a
student during periods of vacation from
the educational institution at which the
student is enrolled;

“(IV) employment under a provisional
appointment if the new appointment is per-
manent and immediately follows the provi-
sional appointment; or

“(V) employment under a temporary
appointment that is neither full-time nor

the prineipal employment of the individual;

“(B) the term ‘period of qualified non-Federal

service’ means any period of service performed by an

individual that—

“(i). was performed in a. position the duties

of which were directly related to the duties of

the position in the Administration to which that
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individual will fill as a newly appointed em-
ployee; and
“(i1) execept for this section would not oth-

erwise be service performed by an employee for

purposes of section 6303; and

“(C) the term ‘directly related to the duties of
the position’ means duties and responsibilities in the
same line of work which require similar qualifica-
tions.

“(2)(A) For purposes of section 6303, the Adminis-
trator may deem a period of qualified non-Federal service
performed by a newly appointed employee to be a period
of service of equal length performed as an employee.

“(B) A period deemed by the Administrator under
subparagraph (A) shall continue to apply to the employee
during—

(i) the period of Federal service in which the
deeming is made; and
“(ii) any subsequent period of Federal service.

“(3)(A) Notwithstanding section 6303(a), the annual
leave accrual rate for an employee of the Administration
in a position paid under section 5376 or 5383, or for an
employee in an equivalent category whose rate of basic pay
is greater than the rate payable at G8-~15, step 10, shall
be 1 day for each full biweekly pay period.

*HR 1836 TH
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“(B) The accrual rate established under this para-
graph shall continue to apply to the employee during—
“(i) the period of Federal service in which such
acerual rate first applies; and
“(ii) any subsequent period of Federal service.
“§9837. Limited appointments to Senior Executive
Service positions
“(a) In this section—
“(1) the term ‘career reserved position’ means
a position in the Administration designated under
seetion 3132(b) which may be filled only by—
“(A) a career appointee; or
“(B) a limited emergency appointee or a
limited term appointee—

“(i) -who, immediately before entering
the career reserved position, was serving
under a ecareer or career-conditional ap-
pointment outside the Senior Executive
Serviee; or

“(ii) whose limited emergency or lim-
ited term appointment is approved in ad-
vance by the Office of Personnel Manage-
ment;

“(2) the term ‘limited emergency appointee’ has

the meaning given under section 3132; and
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“(3) the term - ‘limited term appointee’ means
an individual appointed to a Senior Executive Serv-
ice position in the Administration to meet a bona
fide temporary need, as determined by the Adminis-
trator.

“(b) The number of career reserved positions which
are filled by an appointee as described under subsection
(a)(1)(B) may not exceed 10 percent of the total number
of -Senior Executive Service positions allocated to the Ad-
ministration.

“(e) Notwithstanding sections 3132 and 3394(b)—

“(1) the Administrator may appoint an indi-
vidual to any Senior Executive Service position in
the Administration as a limited term appointee
under this section for a period of—

“(A) 4 years or less to a position the du-
ties of which will expire at the end of such
term; or

*(B) 1 year or less to a position the duties
of which are continuing; and
“(2) in rare circumstances, the Administrator

may authorize an extension of a limited appointment

under—

“(A) paragraph (1)(A) for a period not to

exceed 2 years; and

<HR 1836 TH



—

[+ T NS T NG T N T N S S G e e e e o T S
W N = O WO 0 =N R WD = O

NSNS e N N SR C R

80

75
“(B) paragraph (1)(B) for a period not to
exceed 1 year.

“(d) “A limited - term appointee who-has been ap-
pointed in the Administration from a career or career-con-
ditional appointment outside the Senior Executive Service
shall have reemployment rights in the agency from which
appointed, or in another agency, under requirements and
conditions established.-by the Office of Personnel Manage-
ment. The Office shall have the authority to direct such
placement in any agency.

“(e). Notwithstanding section 3394(b) and section
3395—

“(1) a limited term appointee serving under a
term preseribed - under this section may be reas-
signed to another Senior Executive Service position
in the Administration, the duties of which will expire
at the end. of a term of 4 years or less; and

“(2) a limited term appointee serving under a
term prescribed under this- section may be reas-
signed to another continuing Senior Executive Serv-
ice position -in the Administration, except that the
appointee may- net serve in 1. or more positions in
the Administration under such appointment in ex-

cess of 1 year, except that in rare circumstances, the
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Administrator may approve an extension up to an

additional 1 year.

“(f) A limited term appointee may not serve more
than 7 consecutive years under any combination of limited
appointments.

“(g) Notwithstanding section 5384, the Adminis-
trator may authorize performance awards to limited term
appomtees in the Administration in the same amounts and
in the same manner as career appointees.

“§9838. Superior qualifications pay

“(a) In this section the term ‘employee’ means an em-
ployee as defined under section 2105 who is employed by
the Administration.

“(b) Notwithstanding section 5334, the Adminis-
trator may set the pay of an employee paid under the Gen-
eral Schedule at any step within the pay range for the
grade of the position, based on the superior qualifications
of the employee, or the special need of the Administration.

““(e) If an exercise of the authority under this section
relates to a current employee selected for another position
within the Administration, a determination shall be made
that the employee’s contribution in.the new position will
exceed that i the former position, before setting pay

under this section.
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“(d) Pay as set under this section is basic pay for
such purposes as pay set under section 5334.

“(e) If the employee serves for at least 1 year in the
position for which the pay determination under this sec-
tion was made, or a successor position, the pay earned
under such position may be used in succeeding actions to
set pay under chapter 53.

“(f) The Administrator may waive the restrictions in
subsection (e), based on eriteria established in the plan
required under subsection (g).

“(g) Before setting any employee’s pay under this
section, the Administrator shall submit a plan to the Of-
fice of Personnel Management, that ineludes—

“(1) criteria for approval of actions to set pay
under this section;

“(2) the level of approval required to set pay
under this section;

“(3) all types of actions and positions to be cov-
ered;

“(4) the relationship between the exercise of au-
thority under this section and the use of other pay
incentives; and

“(5) a process to evaluate the effectiveness of
this section.”.

(b) TECHNICAL AND CONFORMING AMENDMENT.—

<HR 1836 TH
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(1) TABLE OF CHAPTERS.—The table of chap-
ters for part 111 of title' 5, United States Code, is

amended by adding at the end the following:

“98. National Aeronautics and Space Administration ........ 9801”.

(2): COMPENSATION FOR .CERTAIN EXCEPTED
PERSONNEL.—

(A) IN GENERAL—Subparagraph (A) of
section 203(c)(2) of . the National Aeronauntics
and:  Space Act of 1958 (42 US.C
2473(c)(2)(A)) is amended by striking ‘‘the
highest rate of grade 18 of the.General Sched-
ule of the Classification Act of 1949, as amend-
ed,” and inserting ‘“‘the rate of basic pay pay-
able for level IIT of the Executive Schedule,;’.

(B) EFFECTIVE DATE.—Notwithstanding
section 313, the amendment made by this para-
graph shall take effect on the first day of the
first pay period beginning on or after the effec-
tive date of this Act.

(3) COMPENSATION - CLARIFICATION.—Section
209 of title 18, United States Code, as amended by
section 209(g)(2) of the E-Government Act of 2002
(Public Law 107-347; 116 Stat. 2932), is amended

by adding at the end the: following:

sHR 1836 TH



—_—

2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

84

79

“(h)(1) In this subsection, the term ‘private sector
entity’ has the meaning given under section 9832(a) of
title 5.

“(2) This section does not prohibit an employee of
a private sector entity, while assigned to the National Aer-
onautics and Space Administration under section 9832 of
title 5, from continuing to receive pay and benefits from
that entity in accordance with section 9832 of that title.”.

(4) OTHER AMENDMENTS.—Section 125(¢)(1)
of Public Law 100-238 (5 U.S.C. 8432 note), as
amended by section 209(g)(3) of the E-Government

Act of 2002 (Public Law 107-347; 116 Stat. 2932),

is amended—

(A) in subparagraph (C), by striking “or”
at the end;

(B) in subparagraph (D), by striking
“and” at the end and inserting “or”’; and

(C) by adding at the end the following:

“(E) an individual assigned from the Na-
tional Aeronautics and Space Administration to
a private sector organization under section
9832 of title 5, United States Code; and”.

SEC. 312. EFFECTIVE DATE.
This subtitle shall take effect 180 days after the date

of enactment of this Act.
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TITLE IV—HUMAN CAPITAL
PERFORMANCE FUND
SEC. 401. HUMAN CAPITAL PERFORMANCE FUND.
(a) Subpart D of part III of title 5, United States
Code, is amended by inserting after chapter 53 the fol-
lowing:

“CHAPTER 54—HUMAN CAPITAL PERFORMANCE FUND
“Sec.
“5401. Purpose.
“5402. Definitions.
“5403. Human Capital Performance Fund.
“5404. Human capital performance payments.
“5405. Regulations.
“5406. Agency plan.
“5407. Nature of payment.
“5408. Appropriations.
“§ 5401. Purpose
“The purpose of this chapter is to promote, through
the creation of a Human Capital Performance Fund,
greater performance in the Federal Government. Monies
from the Fund will be used to reward agencies’ highest
erforming and most valuable employees. This Fund will
p g ploy
offer Federal managers a new tool to recognize employee
performance that is eritical fo the achievement of agency
mMissions.
“§ 5402, Definitions
“For the purpose of this chapter—
“(1) ‘agency’ means an Executive agency under

section 105, but does not include the General Ac-

counting Office;
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“(2) ‘employee’ includes—

“(A) an individual paid under a statutory
pay system defined in section 5302(1);

“(B) a prevailing rate employee, as defined
in section 5342(a)(2); and

“(C) a category of employees included by
the Office of Personnel Management following
the review of an agency plan under section

5403(b)(1);

but does not include—

“(i) an individual paid at an annual rate of
basic pay for a level of the Executive Schedule,
under subchapter II of chapter 53, or at a rate
provided for one of those levels under another
provision of law;

“(i1) a member of the Senior Executive
Service paid under subchapter VIII of chapter
53, or an equivalent system;

“(iii)) an administrative law judge paid
under section 5372;

“(iv) a contract appeals board member
paid under section 5372a;

“(v) an administrative appeals judge paid

under section 5372b; and

«HR 1836 TH



e =) TV B N S

| N S R NG S N S N T N R e T T e S S S G w g T
b B W N = O VW o NN R W=D

87

82

“(vi) an individual in a position which is
excepted from the competitive service because of
its confidential, policy-determining, policy-mak-
ing, or policy-advocating character; and
“(3) ‘Office’ means the Office of Personnel

Management.
“§ 5403. Human Capital Performance Fund

“(a) There is hereby established the Human Capital
Performance Fund, to be administered by the Office for
the purpose of this chapter.

“()(1)(A) An ageney shall submit a plan as de-
seribed in section 5406 to be eligible for consideration by
the Office for an allocation under this section. An alloca-
tion' shall be made only upon approval by the Office of
an ageney’s plan.

“(B)(i) After the reduction for training required
under section 5408, ninety percent of the remaining
amount appropriated to the Fund may be allocated by the
Office to the agencies. Of the amount to be allocated, an
agency’s pro rata distribution may not exceed its pro rata
share of Executive branch payroll.

“(ii) If the Office does not allocate an ageney’s full
pro rata share, the undistributed amount remaining from
that share will become available for distribution to other

agencies, as provided in subparagraph (C).
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“(C)(1) After the reduction for training under section
5408, ten percent of the remaining amount appropriated
to the Fund, as well as the amount of the pro rata share
not distributed because of an agency’s failure to submit
a satisfactory plan, shall be allocated among agencies with
exceptionally high-quality plans.

“(i1) An agenecy with an exceptionally high-quality
plan is-eligible to receive an additional distribution in add:i-
tion to its full pro rata distribution.

“(2) Each agency is required to provide to the Office
such payroll information as the Office specifies necessary
to determine the Executive branch payroll.

“$ 5404. Human capital performance payments

“(a)(1) Notwithstanding any other provision of Iaw,
the Office may authorize an agency to provide human cap-
ital performance payments to individual employees based
on exceptional performance contributing to the achieve-
ment of the agency mission.

“(2) The number of employees in an agency receiving
payments from the Fund, in any year, shall not be more
than the number equal to 15 percent of the agency’s aver-
age total civilian full- and part-time permanent employ-
ment for the previous fiscal year.

“(b)(1) A human capital performance payment pro-

vided to an individual employee from the Fund, in any

+HR 1836 IH
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year, shall not exeeed- 10 percent of the employee’s rate
of basic pay.

“(2) The aggregate of an employee’s rate of basic
pay, adjusted by any locality-based comparability pay-
ments, and human capital performance pay, as defined by
regulation, may not exceed the rate of basic pay for Execu-
tive Level IV in any year.

“(e¢) No monies from the Human Capital Perform-
ance Fund may be used to pay for a new position, for
other performance-related payments, or for recruitment or
retention incentives paid under sections 5753 and 5754.

“(d)(1) An agency may finance initial human capital
performance payments using monies from the Human
Capital Performanee Fund, as available.

“(2) In subsequent years, continuation of previously
awarded human capital performance payments shall be fi-
nanced from other agency funds available for salaries and
expenses.

“§ 5405. Regulations

“The Office shall issue such regulations as it deter-
mines to be necessary for the administration of this chap-
ter, including the administration of the Fund. The Office’s
regulations shall include criteria governing—

“(1) an agency plan under section 5406;
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“(2) the allocation of monies from the Fund to
agencies;

“(3) the nature, extent, duration, and adjust-
ment of, and approval processes for, payments to in-
dividual employees under this chapter;

“(4) the relationship to this chapter of agency
performance management systems;

“(5) training of ~supervisors, managers, and
other individuals involved in the proecess of making
performance distinctions; and

“(6) the circumstances under which funds may
be allocated by the Office to an agency in amounts

below or in excess of the agency’s pro rata share.

“§ 5406. Agency plan

“To be eligible for consideration by the Office for an

allocation under this section, an agency shall—

“(1) submit a plan, subjeet to review and ap-
proval by the Office;

“(2) demonstrate that its performance manage-
ment system supports agency strategic performance
goals and objectives, and is used to make meaningful
distinctions based on relative performance;

““(3) provide sufficient training to supervisors,
managers, and other individuals involved in the proc-

ess of making performance distinctions;
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“(4) upon approval, receive an allocation of
funding from the Office;
“(5) make payments to individual employees in
accordance with the agency’s approved plan; and
“(6) provide such information to the Office re-
garding payments made and use of funds received
under this section as the Office may specify.
“§ 5407. Nature of payment
“Any payment to an employee under this section shall
be part of the employee’s basic pay for the purposes of
subchapter III of chapter 83, and chapters 84 and 87,
and for such other purposes (other than chapter 75) as
the Office shall determine by regulation.
“§ 5408. Appropriations
“There is authorized to be appropriated $500 million
for fiscal year 2004, and, for each subsequent fiscal year,
such sums as may be necessary to carry out the provisions
of this chapter. In the first year of implementation, up
to 10 percent of the amount appropriated to the Fund
shall be available to participating agencies to train super-
visors, managers, and other individuals involved in the ap-
praisal process on using performance management sys-
tems to make meaningful distinctions in employee per-

formanee and on the use of the Fund.”.

-HR 1836 1
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1 (b) The table of chapters for part III of title 5,

2 United States Code, is amended by inserting after the

3 item relating to chapter 53 the following:

“54, Human Capital Performance Fund ... 54017,

@)
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Chairman Tom DAavis. I would now recognize the distinguished
ranking member, Mr. Waxman, for his opening statement.

Mr. WAXMAN. Thank you very much, Mr. Chairman. I would like
to thank you for holding this hearing. And I too am looking forward
to the testimony of our witnesses.

The Bush administration’s proposal to rewrite the rules for civil-
ian employees at the Department of Defense is breathtaking in its
scope and implications.

We have delayed the markup of the proposal twice, and that has
been helpful for Members, staff and outside groups to try to under-
stand this proposal.

Nevertheless, we are working at a breakneck pace on a bill that
will directly affect almost 700,000 civilian employees at the De-
fense Department.

Now, why, you might ask, are we doing this? No one seems to
know. At a subcommittee hearing last week, I asked Undersecre-
tary of Defense, David Chu, how the current personnel system had
hindered DOD’s war efforts in Iraq. He wasn’t able to give me any
examples.

When Dr. Chu was asked whether Secretary Rumsfeld would
consider delaying consideration of the bill, Dr. Chu pointed to, “the
?1 v(xireeks it took our troops to get from the Kuwait border to Bagh-

a .”

Dr. Chu added that the Secretary, “is not someone who is patient
with a long indecisive process.”

In other words, now that the Defense Department has marched
through Iraq in 3 weeks, it intends to do the same with Congress.

I might understand this better if we at least knew what DOD
was going to do with the enormous flexibilities that it is seeking,
but we have virtually no idea.

Basically, the DOD proposal is nothing more than a blank check.
DOD is asking to be exempted from 100 years of civil service law,
laws enacted specifically to prevent a patronage system. Yet, the
Department isn’t telling us how it is going to replace these laws.
That is not the right way to deal with one of the most sweeping
civil service reforms in history.

When David Walker, the Comptroller General, testified last
week, he said he had serious concerns about giving DOD this broad
authority. He explained, “unfortunately based on GAQ’s past work,
most existing Federal performance appraisal systems, including a
vast majority of DOD’s systems are not currently designed to sup-
port a meaningful perform-based based pay system.” That hardly
iillspires confidence for what DOD might do if we give them this au-
thority.

At the last hearing, I read a quote from Tom Freidman, a col-
umnist with the New York Times. And Mr. Friedman said, “Our
Federal bureaucrats are to capitalism what the New York Police
and Fire Departments were to 9/11, the unsung guardians of Amer-
ica’s civic religion, the religion that says if you work hard and play
by the rules, you get rewarded and you won’t get ripped off. . . So
much of America’s moral authority to lead the world derives from
the decency of our government and its bureaucrats, and the exam-
ple we set for others. . . They are things to be cherished, strength-
ened, and praised every single day.”
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Mr. Friedman is right. We should be praising Federal civil serv-
ants, not attacking them. But, from day 1, this administration has
sought to characterize loyal Federal employees as inept and ineffi-
cient bureaucrats. Federal jobs have been given to private contrac-
tors. Attempts have been made to slash annual pay increases. Fi-
nancial bonuses have been given to political appointees instead of
career employees.

It is incredible that the group of employees who the administra-
tion has chosen to target this time, are Defense Department em-
ployees. These are the same employees who saw terrorists crash an
airplane into their headquarters. These are the same employees
who made enormous sacrifices to support the military effort in
Iragq.

I am willing to work on a bipartisan basis to make changes to
the civil service laws where there is a need for new authorities or
new flexibility. But we shouldn’t destroy 100 years of civil service
laws with a sledge hammer.

I urge my colleagues to slow down this runaway legislative train.

[The prepared statement of Hon. Henry A. Waxman follows:]
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Statement of Rep. Henry A. Waxman, Ranking Minority Member
Committee Government Reform
Hearing on Defense Department Personnel Bill
May 6, 2003

Mr. Chairman, I’d like to thank you for holding this hearing.

The Bush Administration’s proposal to rewrite the rules for civilian
employees at the Department of Defense is breathtaking in its scope and
implications. We’ve delayed the markup of the proposal twice, and
that’s been helpful for members, staff, and outside groups to try to
understand the proposal. Nevertheless, we’re working at a breakneck
pace on a bill that will directly affect almost 700,000 civilian employees
at the Defense Department.

Why, you might ask, are we doing this? No one seems to know.
At a subcommittee hearing last week, I asked Undersecretary of Defense
David Chu how the current personnel system had hindered DoD’s war

efforts in Iraq. He wasn’t able to give me any examples.
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When Dr. Chu was asked whether Secretary Rumsfeld would
consider delaying consideration of the bill, Dr. Chu pointed to [quote]
“the three weeks it took our troops to get from the Kuwait border to
Baghdad.” [end of quote] Dr. Chu added that the Secretary [quote] “is
not someone who is patient with a long, indecisive process.” [end of

quote]

In other words, now that the Defense Department has marched

through Iraq in three weeks, it intends to do the same with Congress.

I might understand this better if we at least knew what DoD was
going to do with the enormous flexibilities that it’s seeking. But we

have virtually no idea.

Basically, the DoD proposal is nothing more than a blank check.
DoD is asking to be exempted from a hundred years of civil service laws
enacted specifically to prevent a patronage system. Yet the Department
isn’t telling us how’s its going to replace these laws. That’s not the right
way to deal with one of the most sweeping civil service reforms in

history.
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When David Walker, the Comptroller General, testified last week,
he said he had “serious concerns” about giving DoD this broad
authority. He explained: [quote] “Unfortunately, based on GAO’s past
work, most existing federal performance appraisal systems, including a
vast majority of DoD’s systems, are not currently designed to support a
meaningful performance-based pay system.” [end of quote] That hardly
inspires confidence for what DoD might do if we give them this

authority.

At the last hearing, | read a quote from Thomas Friedman, a
columnist with the New York Times. Mr. Friedman wrote: [quote]
“[O]ur federal burcaucrats are to capitalism what the New York Police
and Fire Departments were to 9/11 — the unsung guardians of America’s
civic religion, the religion that says if you work hard and play by the
rules, you’ll get rewarded and you won’t get ripped off. . . . [S]o much
of America’s moral authority to lead the world derives from the decency
of our government and its bureaucrats, and the example we set for
others. . .. They are things to be cherished, strengthened and praised
every single day.” [end of quote]
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Mr. Friedman is right: we should be praising federal civil servants,
not attacking them. But from day one, this Administration has sought to
characterize loyal federal employees as inept and inefficient bureaucrats.
Federal jobs have been given to private contractors. Attempts have been
made to slash annual pay increases. Financial bonuses have been given

to political appointees, instead of career employees.

It’s incredible that the group of employees who the Administration
has chosen to target this time are Defense Department employees. These
are the same employees who saw terrorists crash an airplane into their
headquarters. These are the same employees who made enormous

sacrifices to support the military effort in Iraq.

I am willing to work on a bipartisan basis to make changes to the
civil service laws where there’s a need for new authorities or new
flexibility. But we shouldn’t destroy a hundred years of civil service
laws with a sledgehammer. T urge my colleagues to slow down this

runaway legislative train.
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Chairman Tom Davis. Thank you very much. Mrs. Davis, do you
have an opening statement? We have our Civil Service Subcommit-
tee chairwoman and ranking member. All of their statements will
be put in the record.

Mrs. Davis.

Mrs. DAvis OF VIRGINIA. Thank you, Mr. Chairman. I want to
thank you for holding this hearing and continuing the discussion
on this important piece of legislation.

And I thank our witnesses for being here today, particularly
those representing the executive branch. It is a distinguished
group, and their presence here today illustrates the administra-
}ion’s commitment to meaningful and significant civil service re-
orm.

This legislation is before us because a growing number of agen-
cies are seeking relief from the rigidity of the General Schedule.
This is not surprising. The General Schedule, adopted decades ago,
has evolved into a tool for rewarding longevity and finding ways to
reward performance and encourage our most talented employees is
clearly the direction the Federal Government is heading.

Many observers, most recently and most notably the Volker Com-
mission, have recognized the General Schedule as out of date and
in need of major overhaul. But that is a long-term issue. In the
hearing now, we have some personnel problems that must be ad-
dressed.

The Defense Department, NASA and the Securities and Ex-
change Commission are seeking to work within the constraints of
Title 5 of the U.S. Code, which covers civil service law, to gain
some of these flexibilities. Collectively and individually, these agen-
cies are responsible for some of the most important, and in some
cases, dangerous work of the Federal Government.

The National Security Personnel System sought by the Defense
Department has received the most attention. And it is by far the
largest of the proposals, both in terms of size and scope. My Civil
Service Subcommittee held a hearing last week on the legislation,
as did the Armed Services Committee.

It is evident that the Defense Department needs a more agile ci-
vilian work force to work side by side with the men and women in
uniform. There have been concerns about the legislation raised at
both hearings. But, Mr. Chairman, I am confident that with work-
ing with you, Chairman Duncan Hunter of Armed Services, our
friends on the minority side, and the White House, we will be able
to produce a good bill, one that advances the meaningful personnel
reforms sought by the Pentagon, while also maintaining the impor-
tant safeguards and protections that are an integral part of the
civil service employment.

Thank you again, Mr. Chairman, for holding this hearing.

Chairman ToMm DAvis. Thank you very much.

We will put all of the other statements in the record at this
point. We have moved to our first panel. We have the Honorable
Paul Wolfowitz, Deputy Secretary of the Department of Defense,
accompanied by General Peter Pace, from USMC, vice chairman of
the Joint Chiefs of Staff, and Admiral Vern Clark, Chief of Naval
Operations, and the Honorable Kay Coles James, the Director of
the Office of Personnel Management.
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It is the policy of the committee that all witnesses be sworn be-
fore their testimony. If you would rise with me and raise your right
hands.

[Witnesses sworn.]

Chairman ToMm Davis. Your total statement will be put in the
record. Admiral Clark, are you testifying or is just Secretary
Wolfogvitz going to testify, and are you here for questions and an-
swers?

Mr. WoLrFowiITZ. I have an opening statement. I think Admiral
Clark has a brief additional statement. And I think he and General
Pace will then answer questions. And Director James, I think, has
an opening statement.

Chairman Tom DAvis. We have a clock. We try to be fairly loose
with the first panel. But, you have a green light. After 4 minutes,
it turns yellow. At the end of 5, it is red. If you can move to try
to sum up, your whole statement is in the record. I think we have
questions based on the total statement. So just in the interests of
time and making sure we can get questions.

Also, Mr. Hoyer is going to drop by. At that point, we will allow
him to speak and leave. He has other business as well, but he has
an interest in this. And Mr. Waxman and I have agreed to let him
speak as well.

We will start with you, Mr. Secretary, and then go to Admiral
Clark and General Pace and then to Ms. James.

STATEMENTS OF PAUL WOLFOWITZ, DEPUTY SECRETARY, DE-
PARTMENT OF DEFENSE; GENERAL PETER PACE, VICE
CHAIRMAN OF THE JOINT CHIEFS OF STAFF, DEPARTMENT
OF DEFENSE; DAVID CHU, UNDERSECRETARY OF DEFENSE;
ADMIRAL VERN CLARK, CHIEF OF NAVAL OPERATIONS, USN;
AND KAY COLES JAMES, DIRECTOR, OFFICE OF PERSONNEL
MANAGEMENT

Mr. WoLrFowITz. Thank you, Mr. Chairman, and thank you for
holding this hearing on what is an extremely important subject for
our national security.

I will try to briefly go through since you have the prepared state-
ment. I will put it all in the record.

We witnessed in Iraq another magnificent effort by our men and
women in uniform. They can claim a great achievement on behalf
of freedom for America, and for Iraqis who were victims of a vicious
regime. They performed their missions with incredible courage and
skill, and the whole country is enormously proud of them and
grateful to them.

Along with those qualities, much of the success we witnessed
came from some transformational changes that are the product of
extraordinary work in recent years. Our unparalleled ability to con-
duct night operations has allowed us to virtually own the night.
The close integration of our forces has resulted in an order of mag-
nitude change in how precise we are in finding and hitting targets
from just a decade ago, to name just two dramatic examples.

But, as we continue to wage the war against terrorism, it is im-
perative that we continue to take stock of how we can further
transform the Department of Defense to deal with a world that
changed so dramatically on September 11th. As we have seen so
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vividly in recent days, lives depend not just on technology, but on
a culture that fosters leadership, flexibility, agility and adapt-
ability.

One of the key areas in which we need Congress’s help is in
transforming our system of personnel management so that we can
gain more flexibility and agility in how we utilize the more than
700,000 civilians that provide the Department such vital support,
or to deal efficiently with those few who don’t.

And let me, if I might, depart from the prepared text. This is not
an attack on our civil service employees. To the contrary, they are
a critical and extremely valuable part of our defense establishment.
I speak as someone who was a career civil servant at one point in
my career, and someone who has worked with literally hundreds
of career civil servants. We could not do what we do without them.
We believe that the reforms we are proposing are actually going to
make more opportunities for people to join that civil service work
force, and for those who are in it to be rewarded for performance,
which everyone I know wants to be able to do.

But, it is also a national security requirement, because it goes
straight to how well we are able to defend our country in the years
to come. This is not a new issue. It is not a partisan issue. No
fewer than three administrations have tried to fix a system that is
by almost all accounts seriously outmoded. In an age when terror-
ists move information at the speed of an e-mail, the Defense De-
partment is still bogged down in bureaucratic processes of the in-
dustrial age.

The Defense Information Systems Agency, for example, finds it
difficult to recruit candidates so critical to this information age.
The telecommunications, IT and professional engineering and
science candidates who are so attracted to industry are critical to
our performance, but because of inflexible and time-consuming
laws that govern recruiting, we are at a big competitive disadvan-
tage. When industry can offer the best and brightest jobs on the
spot at job fairs, we have to compete for these same individuals
using a hiring process that can take months. If this system is slow
in bringing promising talent on board, it is sometimes equally slow
to separate people with proven problems. In one case at the De-
fense Logistics Agency, it took 9 months to fire an employee with
previous suspensions and corrective actions who had repeatedly
been found sleeping on the job. That kind of practice is demoraliz-
ing to the great majority of the work force who are getting the job
done.

Our legislative proposal, the Defense Transformation Act for the
21st Century, would be a big step forward in addressing such obvi-
ous shortfalls in the current system. The bill before you will also
give the Armed Forces the flexibility to more efficiently react to
changing events by moving resources, shifting people and bringing
new weapons systems on line.

We have proposed a process for moving a number of nonmilitary
functions to more appropriate departments. We have proposed
more flexible rules for the flow of money through the Department.

We have proposed elimination of onerous regulations that make
it difficult or virtually impossible for many small businesses to do
business with the Department of Defense.
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And, we have proposed measures that would protect our military
training ranges so that our men and woman will be able to con-
tinue to train as they fight while honoring our steadfast commit-
ment to protecting the environment.

As you work through the details of this bill, you will inevitably
find that almost every regulation had some plausible rationale be-
hind it. But it is important to keep in mind what the sum total of
these industrial age bureaucratic processes does to our ability to
develop an information age military. The cumulative effect of the
old processes impacts not just on small details, but on our ability
to defend our Nation and to provide the brave men and women who
perform that task with the absolutely best support they deserve.

First, the inability to put civilians in hundreds of thousands of
jobs, by our estimate over 300,000, that do not need to be per-
formed by men and women in uniform puts unnecessary strain on
our most precious resource, our uniformed personnel. Today we
have uniformed military personnel doing essentially nonmilitary
jobs, and yet we are calling up Reserves to help deal with the glob-
al war on terror.

Second, the overall inefficiency of our management system means
that taxpayers are not getting the value that they could get from
their defense dollars. And perhaps more important, the men and
women whose lives depend on the support that those dollars de-
liver are also being shortchanged. Despite 128 different acquisition
reform studies, we still have a system in the Defense Department
that, since 1975 has doubled the time that it takes to produce a
new weapons system, in an era when technologies in the private
sector arrive in years and months, not in decades.

Third, the encroachment on our ability to train adequately in an
era when training increasingly represents the most qualitative
edge that the U.S. military enjoys, threatens a collision that could
endanger the lives of our servicemen and women.

Fourth, our limited flexibility to manage our civilian work force
will make it increasingly difficult to compete with the private sec-
tor for the specialized skills that an information age military needs
for its support, but that will be in increasingly high demand
throughout our economy.

And finally, and perhaps most important, our slowness in moving
new ideas through that cumbersome process to the battlefield
means that our remarkable men and women are making use of sys-
tems and processes that are still a generation or two behind where
they ought to be. As we have seen in both Afghanistan and Iragq,
we want to have every bit of qualitative superiority that we can
achieve because that saves lives and allows us to more rapidly and
precisely defeat the people who threaten the security of the United
States. Our objective is not merely to achieve victories, but to have
the kind of decisive superiority that can help us to prevent wars
in the first place, or, if they must be fought, that can enable us to
win as quickly as possible with as little loss of life as possible.

Mr. Chairman, the Department has already engaged in substan-
tial transformation. We have reduced management and head-
quarters staffs by 11 percent. We have streamlined the acquisition
process by eliminating hundreds of pages of unnecessary rules and
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self-imposed red tape. And we have implemented a new financial
structure.

But these internal changes are not enough. DOD needs legisla-
tive relief to achieve authentic transformation. The bill before you
represents many months, indeed years of work inside and outside
the Department of Defense. Congress, over the years, has author-
ized us some flexibility in small experimental projects to implement
the kinds of personnel reform that we would now like to introduce
for the whole Department.

More than 30,000 DOD employees have participated in dem-
onstration projects that other congressional committees helped to
pioneer. It is a fact, in other U.S. Government agencies, major por-
tions of the national work force have already been freed from ar-
chaic rules and regulations. We need similar relief.

Mr. Chairman and members of the committee, the Department
of Defense must transform for the 21st century, not just the way
we fight, but also the way we conduct our daily business. And we
need to get this done right now.

The world changed dramatically on September 11th. The laws
and regulations governing the Department of Defense must keep
pace. Thank you very much.

Chairman ToMm DAvis. Thank you very much.

[The prepared statement of Mr. Wolfowitz follows:]
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Prepared Statement of Deputy Secretary Paul Wolfowitz
For the House Committee on Government Reform
May 6, 2003

Chairman Davis and Members of the Committee: When President Bush took office
almost two and half years ago, he placed a priority on changing how America’s military does
business; he charged the Department of Defense to transform to meet the threats of 21¥ Century.
When September 11™ came, it only amplified the fact that, while the world had changed
dramatically, certain laws and regulations governing the Department of Defense were vestiges of
an earlier, much different, much less immediate era. The American people need and deserve a
transformed Defense Department, one that is poised and prepared to defend our national security
in this new era, possibly the most dangerous America has ever confronted. A critical part of this
transformation is the Defense Transformation Act for the 21% Century. I appreciate the
opportunity to discuss with this Committee, focused as it is on reform, the Defense Department’s
perspective on this Act.

We have witnessed in Iraq another magnificent effort by our men and women in uniform
and their coalition partners; they can claim a great achievement on behalf of freedom—for
America and for Iraqis who were victims of a vicious regime. They have freed us from an
enormous threat and given an entire people reason to believe that representative government is
within their grasp. They performed their missions with incredible courage and skill, and we are
enormously proud of them.

Along with those qualities, much of the success we witnessed came from certain
transformational changes. Our unparalleled ability to conduct night operations has allowed us to
virtually own the night, and the close integration of our forces has resulted in an order of
magnitude change in how precise we are in finding and hitting targets from just a decade ago, to
name just two dramatic examples.

And as we continue to wage the war against terrorism, it is imperative that we
continually take stock of how we can further transform the Department of Defense—because
when the world changed so dramatically on September 11%, it was vital that the Department of
Defense change dramatically as well. As we have seen so vividly in recent days, lives depend,
not just on technology, but on a culture that fosters leadership, flexibility, agility and
adaptability.

Why This Legislation

To foster these qualities and bring DoD into the 21 Century, we need legislative help.
One of the key areas in which we need your help is in transforming our system of personnel
management so that we can gain more flexibility and agility in how we handle the more than
700,000 civilians who provide the Department such vital support-—or to deal efficiently with
those who don’t. The ability to do so is nothing less than a national security requirement
because it goes straight to how well we will be able to defend our country in the years to come.

In truth, this is neither a new nor a partisan issue. No less than three administrations have

-
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tried to fix a system that is, by most accounts, seriously broken. In an age when terrorists move
information at the speed of an e-mail, money at the speed of a wire transfer and people at the
speed of a commercial jet liner, the Defense Department is still bogged down, to a great extent,
‘in the micro-management and bureaucratic processes of the industrial age, when the world has
surged ahead into the information age.

The Defense Information Systems Agency, for example, finds it difficult to recruit
candidates so critical to this information age—the telecommunications, IT and professional
engineering and science candidates who are also so attractive to industry—because of inflexible
and time-consuming laws that govern recruiting. When industry can offer the best and brightest
jobs on the spot at job fairs, we must compete for these same individuals using a hiring process
that can take months. If this system is slow in bringing promising talent on board, it can be
equally slow to unload people with proven problems. In one case at the Defense Logistics
Agency, it took nine months to fire an employee with previous suspensions and corrective
actions who had repeatedly been found sleeping on the job.

Our legislative proposal, the Defense Transformation Act for the 21* Century, would be a
big step forward in addressing such obvious shortfalls in the current system. The bill before you
will also give the Armed Forces the flexibility to more efficiently react to changing events with
the ability to more rapidly move resources, shift people and bring new weapons systems on line.

We have proposed a process for moving a number of non-military functions that have
been pressed on DOD over the years to other, more appropriate departments. We have proposed
more flexible rules for the flow of money through the Department to give us the ability to
respond to urgent needs as they emerge.

We have proposed elimination of onerous regulations that make it difficult or virtually
impossible for many small businesses to do business with the Department of Defense. We have
proposed expanded authority for competitive outsourcing so that we can get military personnel
out of non-military tasks and back into the field.

And we have proposed measures that would protect our military training ranges so-that
our men and women will be able to continue to train as they fight while honoring our steadfast
commitment to protecting the environment.

This bill involves an enormous amount of detail. As you work through it, you will
inevitably find that almost every regulation had some plausible rationale behind it, but it is
important to keep in mind what the sum total of all these industrial age bureaucratic processes
does to our ability to develop an information age military. The cumulative effect of the old
processes that we are seeking to change with this proposed legislation impacts not just small
details, but our ability to defend our nation and to provide the brave men and women who
perform that task with the absolutely best support they deserve. Allow me to name a few of
these old processes.

First, the inability to put civilians in hundreds of thousands of jobs that do not need to be
performed by men and women in uniform puts unnecessary strain on our most precious
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resource—our uniformed personnel. Today, we have some 320,000 uniformed personnel doing
essentially non-military jobs, and yet we are calling up Reserves to help deal with the global war
on terror.

Second, the overall inefficiency of our management system means that taxpayers are not
getting the value they could get from their defense dollars. And, perhaps more important, the
men and women whose lives depend on the support that the dollars deliver are also being short-
changed. Despite 128 acquisition reform studies, we have a system in the Defense Department
that, since 1975 has doubled the time it takes to produce a new weapons system in an era when
technologies in the private sector are arriving in years and months—not in decades.

Third, the encroachment on our ability to train adequately in an era when training
increasingly represents the most important qualitative edge that the US military enjoys, threatens
a collision that will endanger the lives of our servicemen and women. That collision has not yet
happened, fortunately, but it behooves us to take appropriate measures now to ensure that it does
not.

Fourth, our limited flexibility to manage our civilian work force will make it increasingly
difficult to compete with the private sector for the kinds of specialized skills that an information-
age military needs for its support, but that will be in increasingly high demand throughout our
economy.

And finally, and perhaps most important, our slowness in moving new ideas through that
cumbersome process to the battlefield means that the equipment and processes that our
remarkable men and women are making use of are still a generation or two behind where they
ought to be. As we have seen in both Afghanistan and Iraq, we need every bit of qualitative
superiority that we can achieve in order to save lives and to more rapidly and precisely defeat the
people who threaten the security of the United States. Our objective is not merely to achieve
victories, but to have the kind of decisive superiority that can help us to prevent wars in the first
place, or if they must be fought, that can enable us to win as quickly as possible with as little loss
of life as possible.

Mr. Chairman, the Department is already engaged in substantial transformation. We
have reduced management and headquarters staffs by 11 percent. We have streamlined the
acquisition process by eliminating hundreds of pages of unnecessary rules and self-imposed red
tape. And we have implemented a new financial management structure.

But these internal changes are not enough. DOD needs legislative relief to achieve
authentic transformation. And we need the Congress's help to transform how we manage people,
how we buy weapons and how we manage our training range. We need Congress to enact the
Defense Transformation Bill. ’

Why This Legislation—Now

We understand it would be ideal if there were more time for you to consider this bill.
But, we also recognize the fact that if we were to delay and not get on this year’s Defense
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Authorization Bill, this legislation may not become law until late 2004 or even 2005. And given
that our adversaries continue to look for vulnerabilities and opportunities, delay will only work
against us. And we believe this bill offers a substantial step forward in improving the overall
conditions of the Department’s civilian workforce.

The bill before you is the product of many months, indeed years, of work inside and
outside the Department of Defense. Much of the content of the civilian personnel package is the
result of personnel demonstration projects that Congress authorized the Department to undertake
decades ago.

More than 30,000 DOD employees have participated in the demonstration projects that
other Congressional committees helped to pioneer. Without the Congress' leadership and this
committee's leadership, this bill would not be something we could be considering today.

Over the past year, this bill has gone through an extensive interagency process and comes
to you with the full support of the administration. And the Congress has played a vital role in the
development of this initiative.

Although, as has been pointed out, in its final form the bill did not reach the Congress
until April 10, in the months leading up to its formal delivery, we had over 100 meetings with
members and staff on the various provisions. That helped to shape, in substantial measure, those
things that we thought should be presented to the Congress and those things that should not be.
The input that we have received from the Congress has been invaluable in the development of
the bill that is before you.

It is a fact that, in other U.S. government agencies, major portions of the national
workforce have already been freed from archaic rules and regulations. We need similar relief.
Mr. Chairman and members of the committee, the Department of Defense must transform for the
21st century not just the way we deter and defend, but also the way we conduct our daily
business. And we need to get this done right now. The world changed drastically on September
11, but the laws and regulations governing the Department of Defense have simply not kept
pace.

We realize that achieving the goal of reforming the Defense Department’s civil service
system requires some bold moves to constitute real transformation. We are asking you now to
help us take such a bold step. That we are fighting a difficult war on terrorism that promises to
be of some duration only makes the need to do so to reform our personnel system even more
pressing. We must fix this system now. We cannot afford to wait.
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Chairman ToMm DAviS. Admiral Clark, thanks for being with us.

Admiral CLARK. Thank you.

Mr. Chairman, Mr. Waxman, Mrs. Davis, members of the com-
mittee. I appreciate the opportunity to appear before this commit-
tee.

I have been on the Hill frequently this spring talking about
transformation. This year we introduced Sea Power 21, our vision
for the future, about transforming our Navy and creating the Navy
for the 21st century. I have said repeatedly on the Hill that trans-
formation is more than just buying new and different ships and
airplanes and submarines and weapons.

Transformation is also about transforming our organizational
processes in a way that maintains our total and qualitative advan-
tage. Another thing I talk about transformation is it starts with
people. People are our asymmetric advantage. They are wonderful.
They are doing a great job. It starts in the hearts and minds of our
people.

Our people are doing a great job in OIF and OEF. As a Service
Chief, it is clear to me that we have to be able to continue to at-
tract the very best people that we can get to build the military of
the 21st century. I have a sense of urgency about this, and I look
forward to talking to you today about the specific challenges that
I face in trying to create that future.

In my mind, what is required is an agile, flexible personnel and
business process that can recruit and train and reward the kind of
dedicated men and women, men and women who can speed innova-
tion. And the 21st century capability that this Nation requires,
men and women who can improve the way we manage resources
for the Nation, and to ensure that the taxpayers of the United
States of America are getting a fair shake.

If we do that, we will be able to attract and retain the right peo-
ple with the right capabilities and the right management skills to
the benefit of our Nation. Now, some people see this legislation in
the light of negatives. I believe that there is great goodness in this
bill. T believe that the goodness is about, and points out the impor-
tance of, our civilian work force. I want to be on record that we
can’t make it without them. They are a key part of our Navy team.

This bill will strengthen our human resource force, and I support
wholly the principles that are embodied in this legislation.

Mr. Chairman, I look forward to your questions, thank you.

Chairman ToMm DAvis. Thank you very much.

General Pace.

General PACE. Mr. Chairman, Mr. Waxman, members of the
committee, thank you very much for this opportunity. It is my dis-
tinct honor to be able to thank you on behalf of all of the men and
women in the Armed Forces, Active, Reserve, Guard and civilian,
for your sustained bipartisan support.

And I would say that the tremendous accomplishments of our
forces in battle recently is directly attributable to the reforms that
started with the enactment of Goldwater-Nichols Act back in 1986.
Our forces now are able to adapt very quickly in battle, and we
need that same adaptability and flexibility in our DOD civilian per-
sonnel system. We also need to be able to recruit effectively.
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About one-third of our civilian force, and in my service we call
them civilian Marines, because they are such an integral and im-
portant part. About one-third of our civilian military members are
over the age of 50. That means over a short period of time, we are
going to have to replace this enormously talented force. To sustain
the current quality and to be able to replace in those kinds of num-
bers, we are going to need a recruiting system that is able to go
out, market, be funded and find the quality folks that we need.

Second, we need to be able to hire them very quickly. We must
be able to go to the same counter, to the same job fair, as civilian
corporations, and be able to hire on the spot if necessary, rather
than hand someone a form and say, “We will talk to you in about
3 months once we process it.”

Last, we need to be able to pay our dedicated professionals based
on merit. We should not make them wait some defined period of
time before they become eligible to be considered for the kind of
pay raises they deserve based on their own performance.

I am very enthusiastic about the opportunity that this proposed
legislation has for expanding the number of available jobs to our
civilian Armed Forces members. Each of us, Admiral Clark, myself
and the rest of the Joint Chiefs have been deeply embedded in the
discussions that have led to this proposed legislation. We all
strongly support it. We believe it will help us successfully benefit
to our civilian force, it will be a benefit to the Department, and,
over time, we will be able to sustain the very superior civilian
members of our Armed Forces that we have now.

Thank you, sir.

Chairman Tom Davis. Thank you very much.

Ms. James, thanks for being with us.

Ms. JAMES. Thank you, Mr. Chairman. Good morning. Chairman
Davis, Congressman Waxman, I want to thank you for the oppor-
tunity to testify today on these very important pieces of legislation.

I will summarize my statement and ask that it would be entered
into the record, and look forward to answering questions.

Chairman ToMm DAvis. Without objection.

Ms. JAMES. On October 15, 2001, President Bush spoke to mem-
bers of the Senior Executive Service and said, “I hope you will
never take the honor of public service for granted. Some of us will
serve in government for a season, others will spend an entire ca-
reer here. But all of us should dedicate ourselves to great goals. We
are not here to mark time but to make progress, to achieve results,
and to lead a record of excellence.”

After that speech, I went back to my office and thought about
what is it that we could do at the Office of Personnel Management
to leave a record of excellence as this President had challenged us
to do. I think it is important to note that our discussions today are
happening against the backdrop of National Public Service Rec-
ognition Week, where public servants at the Federal, State and
local level are all being recognized for their contribution to our
country.

The American civil service comes out of a proud tradition of 120
years, coming out of the Pendleton Act, and then the Civil Service
Commission, and now OPM.
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That proud tradition embodies the Merit System Principles, the
Prohibited Personal Practices, Whistle Blower Protections and Vet-
erans Preference.

I think that while we look at the legislation that is before us
today, that we need to understand and recognize that all of us, ev-
eryone who is here at this table and who will testify later today,
recognizes the value and the importance of these particular prin-
ciples and the extraordinary service that we have.

However, within that service, within the American civil service,
our antiquated, outdated, overly bureaucratic systems have chal-
lenged and stifled managers and workers for years. I don’t think
by attacking some of the systems that are in place that managers
have to work with, one needs to believe that we are here to attack
Federal workers, be they managers or lineworkers. All of us recog-
nize the value of the American civil service and the work that those
important citizens do.

Having said that, we will hear from, as we have already and we
will later today, some absolutely extraordinary leaders. Leaders
{:hat have been asked to raise to extraordinary crises and chal-
enges.

And those leaders, working within the overly burdensome and
bureaucratic systems that they have, have been challenged beyond
all measure. I certainly recognize their impatience and the desire
to correct a system that is woefully inadequate and wrong. And so
I am delighted to be here today to offer support for the Department
of Defense and the changes that they seek as they look to trans-
form their institution.

The challenge for America is to attract the best and brightest to
Federal service. Our challenge is to reward America’s best and
brightest once we hire them, so that they can be rewarded for the
profound and the absolutely extraordinary work that they do.

We have, in working with the Department of Defense, been as-
sured that those things that are very dear to the American civil
service are and will be protected as we look at how we change the
systems, the American civil servants deserve better systems within
which to operate.

So with that, I would like to close and be available for any ques-
tions that you may have.

Chairman Tom Davis. Thank you very much.

[The prepared statement of Ms. James follows:]
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Before a hearing conducted by the

COMMITTEE ON GOVERNMENT REFORM
U.S. HOUSE OF REPRESENTATIVES
on
CIVIL SERVICE AND NATIONAL SECURITY PERSONNEL IMPROVEMENT ACT

May 6, 2003

Chairman Davis, Congressman Waxman, thank you for the opportunity to testify on these
important pieces of legislation.

On October 15, 2001, President Bush spoke to members of the Senior Executive Service and
said, “...T hope you’ll never take the honor of public service for granted. Some of us will serve
in government for a season; others will spend an entire career here. But all of us should dedicate
ourselves to great goals: We are not here to mark time, but to make progress, to achieve results,
and to leave a record of excellence.”

Accepting that challenge at the Office of Personnel Management means taking on some of the
government’s most complex management issues. I was particularly intrigued by the volume of
work and research that contributed to the discussions prior to my appointment and confirmation.
Through the groundwork of former Senator Thompson, Senator Voinovich, and Senator Akaka
on Governmental AfTairs; and David Walker at GAO; and of course the President’s elevation of
the issue, upon entry into office, on the Executive Management Scorecard; human capital is
indeed a central issue facing our government managers today.

We owe special thanks to you, Chairman Davis, for your bold leadership and special attention to
these important issues throughout your public service and here in the House, especially since
becoming the Chairman of this Committee. We are also grateful to Congresswoman Davis, our
subcormmittee chair, and the entire Committee for their commitment and attention to the strategic
management of human capital.
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The call for reform is becoming an ever-louder chorus as managers and leaders join us and
others, including the Volcker Commission, in stating the need for reform and suggesting where
best to start.

The single most frustrating thing for managers in government, whether Republican or Democrat,
is the antiquated, outdated, and outmoded systems they must use to manage the Federal
workforce in the government’s departments and agencies.

Consider our compensation system, a system that was established at the end of the 1940s, a time
when over 70 percent of Federal white-collar jobs consisted of paper-intense clerical work.

How are we going to ensure we have a cutting-edge and strategic Federal workforce when we are
stuck using a compensation system that was developed sixty years ago?

The knowledge, tools and technology used by today’s Federal worker would be considered
science fiction by the worker of the 1940s. Our workforce has changed dramatically and is
constantly evolving as the challenges and opportunities facing our nation change. The modern
Federal worker is a “knowledge worker” with technical skills, specialized expertise, and the
ability to harness innovation and creativity in taking on some of our greatest chaflenges and
problems. The Federal worker has come a long way from being a file clerk.

In the post September 11" world in which we live, we need a nimble, flexible, and responsive
Federal workforce with the best systems available to manage, recruit, and retain the best and
brightest, as well as the ability to recognize and reward excellent performance. Our systems for
hiring, firing, disciplining, promoting and rewarding performance are not what they could be.
This is only compounded by burdensome and duplicative appeals processes that paralyze Federal
managers into inaction when action is necessary.

The legislation you have before you provides the opportunity to reform the systems that create
stumbling blocks for the workforce of the 21% century. We are confident that as the legislation is
implemented the essential principles of fairness and equal opportunity that make our system a
model for other countries around the world will be preserved.

The American civil service truly is the envy of countries around the globe. OPM is routinely
asked to consult with countries like Russia, Mexico, Uganda, the Philippines, Spain, Portugal,
and others, as many as thirty countries around the world, on how to create a fair and transparent
civil service system. When we see the systems of foreign nations, we are reminded how unique
our system, free of patronage and discrimination, remains.

Other countries marvel at the continuity of our government in times of crisis and during the
transition of power after elections. We have come to take it for granted, but the reason our
government functions the way it does is due in large part to a stable and dedicated civil service
and the leadership and expertise of our highly skilled Senior Executive Service.

Earlier this year, on January 16®, we celebrated the 120® Anniversary of the Civil Service Act of
1883, also known as the Pendleton Act. This transforming legislation that ended the widespread
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“spoils system” was passed after a disgruntled job seeker assassinated President Garfield when
he did not get the job he thought he had bought. The preceding system of wholesale patronage
was fraught with corruption and mismanagement. After a change in the Presidential
Administration, job seekers would line up around the White House demanding a position in the
new government. Thankfully, out of that experience the founders of the civil service gave us an
excellent foundation upon which to build a modern Federal workforce.

The civil service has a rich history of sacrifice, dedication and service to America. The lessons
and core values of the civil service are timeless, and we can never afford to ignore the heritage
with which we have been entrusted. That heritage includes the Merit System Principles,
Prohibited Personnel Practices, Equal Employment Opportunity and Veterans® Preference.

Properly implemented these principles are valuable, worthy and excellent business practices that
would contribute to the success of any organization, be it public, private, or non-profit. For the
Federal government these principles are the foundation of our worldwide distinction among
nations.

So why do we believe there is a need for reform? The problem is not the hard-working,
dedicated men and women who have devoted their time, energy, and talents to serving the
American people. Neither is the problem the principles of fairness and equal opportunity that
form the backbone of the civil service. The problem truly is the out-of-date systems and
processes that are used to manage the Federal workforce.

In this important process our two greatest stakeholders are the Federal workers and the American
people. As members of this committee you have been called upon to represent the American
people. For many Federal workers, usions and employee associations have been called upon to
represent them. These reforms are not intended to target the rights and privilege of employees to
organize as they currently exist. As we move forward with reforms we will not lose sight of the
role unions and associations play in the Federal workforce.

We want and we need the best systems available for recruitment, compensation, and
performance management. When properly implemented, these reforms will wipe clean the
obstacles that are so commonly spoken of by Federal employees, and will provide Federal
workers an environment where they will be able to realize their potential like never before - an
environment that by necessity wholeheartedly embraces the Merit System Principles, Bqual
Employment Opportunity, and Veterans’ Preference while avoiding Prohibited Personal
Practices.

Sweeping civil service reform is very difficult to initiate, but many of the necessary components
are in place if this Congress moves forward with the legislation before this committee.

You will hear testimony today from three colleagues, each of whom is recognized for his
creative and innovative leadership. They know well the challenges they have before them and
each is essentially operating in a new world. Our challenge is to give them the tools and
flexibility they need without diluting veterans’ preference, without diminishing the Merit System
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creating a work environment that creates appropriate incentives for performance. ftisalsoa
down payment on much needed reform and future modernization for our compensation system.

Many people inside and outside of government direct their ire and the anger at OPM, but OPM’s
role is to monitor, enforce, and report on the laws that prior Congresses have enacted. Therefore,
legislation is necessary to enact reform and create systems that reflect 2 modern 21* century
approach to human resources management.

T believe this Congress has the courage and wisdom to reform our system to give agencies the
tools and flexibilities they need to effectively manage the Federal workforce and help Federal
employees meet their full potential while preserving the principles that make the civil service the
envy of the world.

I have had the privilege to meet and work with some of the most patriotic, hard-working, and
dedicated Americans you could ever imagine as Director of the Office of Persomel
Management. They are creative, knowledgeable, skilled and talented, and they proudly
demonstrate their love of this country by working everyday for America. From the borders of
our country, to the frontlines of Homeland Security, to the laboratories of the CDC, to NASA’s
mission control, to the rings of the Pentagon, civilian workers provide essential services to our
citizens and this country.

Thank you for your consideration of my testimony. I will gladly answer any questions the
Conunittee may have now or in the future.
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Chairman ToM Davis. We also, I see our distinguished Minority
Whip has come into the room. And I would invite Mr. Hoyer to
come up at this point and testify at this point.

Steny, thank you very much for making yourself available, and
welcome.

Mr. HovER. Thank you very much, Mr. Chairman. Admiral,
Clark and General Pace, Secretary Wolfowitz, Kay Coles James, I
was not here to hear the testimony of the first three, or are you
first?

Ms. JAMES. No, I am last.

Mr. HOYER. In my book, she is first. She covers most of the peo-
ple that—a lot of the people that live in my district.

Mr. Chairman, I thank you for this opportunity to present to you
my views on the Civil Service and National Security Personnel Im-
provement Act.

I appreciate your decision to schedule an additional hearing prior
to marking up this measure. I am dismayed, however, by the man-
ner in which a civil service reform of this magnitude is being
rushed through the legislative process.

It is shameful, in my opinion, that we will give no more than cur-
sory consideration to legislation that will strip from more than a
third of our Federal civilian employees their most basic worker pro-
tections.

Mr. Chairman, as you know, when the Clinton administration
pursued similar proposals, I opposed rushing to judgment on those.
I was not convinced either by party or partisanship to move too
quickly. I share Mrs. Davis’ views on that expressed last week.

The last piece of legislation to affect this many Federal employ-
ees was the 1978 Civil Service Reform Act, and the process by
which it was developed and considered could not be more different
than that which is proposed today.

Months prior to submitting his proposal to the Congress, Presi-
dent Carter established a working group to study personnel poli-
cies. The group heard from more than 7,000 individuals, held 17
public hearings, and scores of meetings and issued a three-volume
report.

Upon subsequent introduction of the legislation, House and Sen-
ate committees held 25 days of hearings, receiving testimony from
289 witnesses. And a written statement from more than 90 organi-
zations.

When the House committee marked up the legislation, it took 10
days and 42 roll call votes to consider 77 amendments. This thor-
ough, open, and fair process resulted in civil service reform legisla-
tion that garnered near unanimous bipartisan support from both
Chambers.

The contrast to the current process could not be more clear. This
measure was conceived, as I understand it, by a handful of the
President’s closest advisors in the Defense Department, and per-
haps in the White House as well, without any public input. With-
out any public input.

Regrettably, not a single Federal employee group was consulted,
not one. Since introduction of the legislation last week, the House
has scheduled a couple of hearings. A handful of witnesses will pro-
vide testimony, and will likely be attached to the Defense Author-
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ization Bill and approved by the full House prior to the Memorial
Day recess. At least that is what I am told. I don’t know it. But
that is the schedule that I understand this legislation has been put
on.
Why the urgency to enact such sweeping reforms in such haste?
Just 5 days ago aboard the aircraft carrier USS Abraham Lincoln,
President Bush said, correctly, “I have a special word for Secretary
Rumsfeld, for General Franks, and for all of the men and women
who wear the uniform of the United States. America is grateful for
a job well done.”

The President was right. The Admiral, the General, the Sec-
retary, and all of us are extraordinarily proud of what they have
done. The military campaign in Iraq was a tremendous achieve-
ment made possible not only by the planning of our military lead-
ers and the bravery and skill of our soldiers, sailors, airmen and
marines, but also by the active support, the critical involvement,
the expertise, and the talent of the commitment of nearly 700,000
Department of Defense civilian employees.

How can it be? My colleagues, how can it be that just days after
the completion of such an immensely successful endeavor, that the
Pentagon’s personnel system is so fundamentally flawed that it
needs such immediate and drastic overhaul? How can it be?

To be sure there are problems in the Federal personnel system,
including inadequate performance appraisal systems and inflexibil-
ities in hiring. Director James and I have discussed these. We need
to make reforms in this area. I agree with that. And I am sure
those of us who advocate on behalf of Federal employees would also
agree.

Paying and disciplining employees needs to be reviewed, but it
seems clear that there is time for the administration, Congress,
and the affected employees to review the current system and ex-
plore solutions to these and any other problems that exist in a
fashion that gives all parties affected, including the American peo-
ple, the opportunity to participate in this process.

Not only that, we have an opportunity to learn from the experi-
ence of the Secretary of Homeland Security and Gordon England,
Deputy Secretary, an extraordinary administrator, our former Sec-
retary of the Navy, my friend and an outstanding individual, he
andkSecretary Ridge are going to pursue adopting policies that
work.

We have 170,000. This is not a small sample. This is not China
Lake. This is 170,000 people. A third—excuse me, 10 percent of our
Federal civilian work force are going to be affected. Wouldn’t it
make sense to see how they do it and what successes they have
and what problems they confront? Wouldn’t that be rationale to do,
rather than to rush to judgment?

But this bill is even more objectionable for what it does than how
it is being processed. This proposal will have the chilling effect of
undoing decades of some of the most important worker protections
enacted by Congress and signed by President. Among its most egre-
gious provisions the legislation grants the Secretary of Defense the
authority to strip Federal workers of their collective bargaining
rights, deny employees their right to appeal unfair treatment,
grants supervisors complete discretion in setting salaries and de-
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termining raises, and abolishes rules that require that reductions
in force be based on seniority and job performance.

Let me state as emphatically as I can, I believe in pay for per-
formance, period. We ought not be giving raises to, and, in fact, we
ought not to be paying employees who do not perform at acceptable
levels for the American taxpayer, and for our government, period.

I think all of us agree on that. Let me close, Mr. Chairman, by
saying that I believe that this proposal is the last example, frankly,
of this administration’s hostility toward the right of American
workers to organize and bargain collectively.

It also sends a terrible message to the Federal employees who
help protect our Nation every day, the protections adopted by Con-
gress and the President over the years will be abandoned. I ac-
knowledge the fact that this is a substantive proposal. It has meri-
torious suggestions contained in it. The people proposing it are
good people. But if it is a substantive proposal, I suggest to them
it is worthy of substantive consideration, not 10 days between in-
troduction and inclusion in the Defense Authorization Bill that
doesn’t have jurisdiction over this subject, this committee does,
which is why you are having your hearing.

Mr. Chairman, shock and awe, that was a successful stratagem
adopted, one which I think we can all respect. We acted with great
force and we acted quickly. We got the enemy off balance. As a re-
sult, they did not have their defenses in order, and we had a vic-
tory of very substantial proportion. What outstanding planning.
Mr. Secretary, I congratulate you. Admiral Clark, I congratulate
you. I congratulate Secretary Rumsfeld as well, and the President
who endorsed the plan.

But, ladies and gentlemen of this committee, we ought not adopt
a strategy of shock and awe dealing with the 700,000 civilian em-
ployees at the Pentagon. We ought not to act massively, we ought
not to act massively in a very substantial bill and then move ex-
traordinary quickly so that we keep them off balance and unable
to effectively respond.

Mr. Chairman, I would hope that you would exercise your leader-
ship, as an advocate of Federal employees, not to prevent reform,
because we need reform. Not because this bill is bad, per se, al-
though there are things in it which I will oppose, and there are
things in it that I will support, but because they deserve, and
America deserves an opportunity to thoughtfully and completely
consider this very substantial significant change in existing law
passed by Congress, signed by Presidents, protecting our employees
and promoting their best interests and the best interests of the
American taxpayer.

Thank you very much for this opportunity.

Chairman ToMm DAvis. Thank you, Steny.

[The prepared statement of Mr. Hoyer follows:]
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Statement of Rep. Steny H. Hoyer
House Committee on Government Reform
Hearing on the Civil Service and National Security Personnel Act
May 6, 2003

Thank you Mr. Chairman, and members of the committee, for the
opportunity to present to you my views on the Civil Service and National
Security Personnel Improvement Act. While I appreciate your decision to
schedule an additional hearing prior to marking up this measure, I am dismayed
by the manner in which a civil service reform of this magnitude is being rushed
through the legislative process.

It is shameful that we will give no more than cursory consideration to
legislation that will strip from more than a third of our federal civilian employees
their most basic worker protections.

The last piece of legislation to affect this many federal employees was the
1978 Civil Service Reform Act, and the process by which it was developed and
considered could not be more different than what we see today.

Months prior to submitting his proposal to the Congress, President Carter
established a working group to study personnel policies. The group heard from
more than 7,000 individuals, held 17 public hearings and scores of meetings, and
issued a three-volume report.

Upon subsequent introduction of the legislation, House and Senate
Committees held 25 days of hearings, receiving testimony from 289 witnesses
and written statements from more than 90 organizations. When the House
committee marked up the legislation, it took 10 days and 42 roll call votes to
consider 77 amendments.

This thorough, open and fair process resulted in civil service reform
legislation that garnered near-unanimous bipartisan support in both chambers.

The contrast to the current process could not be more clear. This measure
was conceived by a handful of the president’s closest advisors without any public
input; regrettably, not a single federal employee group was consulted.
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Since introduction of the legislation last week, the House has scheduled a
couple of hearings, a handful of witnesses will provide testimony, and it will
likely be attached to the Defense Authorization bill and approved by the fuil
House prior to the Memorial Day recess.

But why the urgency to enact such sweeping reforms?

Just five days ago, aboard the aircraft carrier USS Abraham Lincoln,
President Bush said “I have a special word for Secretary Rumsfeld, for General
Franks, and for all the men and women who wear the uniform of the United
States: America is grateful for a job well done.” And the president was right.

The military campaign in Iraq was a tremendous achievement, made
possible not only by the planning of our military leaders and the bravery and skill
of our soldiers, sailors, airmen and marines, but also by the active support and
participation of nearly 700,000 Department of Defense civilian employees.

How can it be, just days after the completion of such an immensely
successful endeavor, that the Pentagon’s personnel system is so fundamentally
flawed that it needs such immediate and drastic overhaul?

To be sure there are problems in the federal personnel system, including
inadequate performance appraisal systems and inflexibilities in hiring, paying and
disciplining employees, which must be addressed.

But it seems clear that there is time for the administration, Congress, and
the affected employees to review the current system and explore solutions to
these and any other problems that exist.

Not only that, we have an opportunity to learn from the experience of the
Secretary of Homeland Security, as he attempts to implement the similarly broad
authorities he was given over the rights of his department’s 170,000 employees.

But this bill is even more objectionable for what it does than for how it
came to be. This proposal will have the chilling effect of undoing decades of
some of the most important worker protections enacted by Congress.

Among its most egregious provisions, the legislation grants the Secretary
of Defense the authority to strip federal workers of their collective bargaining
rights, deny employees their right to appeal unfair treatment, grant supervisors
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complete discretion in setting salaries and determining raises, and abolish rules
requiring that reductions in force be based on seniority and job performance.

Let me close by saying that I believe this proposal is the latest example of
this Administration’s contempt for the right of American workers to organize and
collectively bargain. It also sends a terrible message to the federal employees
who help to protect our nation every day -- that the protections adopted by
Congress and the president over the years will be abandoned.

I acknowledge the fact that this is a substantive proposal. Because itis, we
ought to take the time to consider it in a substantive way, rather pursuing this
rush to judgment.
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Chairman Tom DAvis. The Chair is not going to allow the audi-
ence to applaud or boo or hiss. I know this went on in the Civil
Service Subcommittee. If you want to do that, you can go outside,
and we welcome you going out into the hall and doing that, but we
are trying to conduct a hearing today to allow Members to have an
exchange, a substantive exchange on issues.

So if you would obey these rules, we would be happy to have you
here as our guests today.

Ms. James.

Ms. WATSON. Can you yield a second for an inquiry?

Chairman ToMm DAvis. I would be happy to.

Ms. WATSON. Is the bill ready? Could we get a copy of the bill?

Chairman Tom DAvis. The bill has been printed. And I would be
happy to get you a copy of it.

This is, as you know, it is a draft bill. This bill is—there are
going to be a number of amendments. And we will try to get you,
in fact, some of what are now being considered as manager’s
amendments. There will be more.

Ms. WATSON. We would like to have it in front of us.

Chairman Tom DAvis. We will see if we can get an original to
everybody. Thank you.

Let me start the questioning, and then I will go to Mr. Waxman.
We will try to do in 5-minute increments to get around.

Mr. Wolfowitz, let me just ask you, you just heard Mr. Hoyer
talk about, this came in without any public input and the like. How
would you react to that?

Mr. WoLFowiITz. First of all, we have had, I think by our count,
some hundred briefings with Members of Congress, both House and
Senate and staff, in developing this proposal.

One of the reasons it came to you in April instead of in February,
is because we, in fact, wanted the benefit of that consultation.

Chairman Tom DAvis. How about with employees and managers
in DOD?

Mr. WoLrowITZ. With respect to the American Federation of
Government Employees, AFGE was briefed on a number of occa-
sions about our demonstration project best practices and our plan
to use the result of those experiments in a new personnel system
for the Department. Those briefings started in January. Eight out
of the nine demonstration projects that are the basis of this pro-
posal, have union participation. So the unions have helped to shape
the personnel practices currently employed that were reviewed
under the best practices study.

And, as in the Department of Homeland Security, the unions
with national consultation rights will be asked to participate in the
establishment of the policies that implement the new personnel
system. We value our employees. We value the unions. We are
working closely with the unions.

Chairman ToM Davis. Let me ask you, you noted in your com-
ments that there were now 300,000 uniformed personnel that, in
some cases, were not doing active-duty status, but were behind
desks and like. I take it they are there because you have flexibili-
ties over uniformed personnel you don’t have with some civilian
personnel. And what I noted is that the Department, in some cases,
has gone to contractors who you have flexibility to move and deal
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with, as opposed to employees who sometimes have limitations on
what you can do with them?

If this legislation were to pass, roughly as written and as pro-
posed, would you see an increase, do you think, in the number of
civilian personnel that would be hired by Department of Defense
as a result of that, by being able to move around and having great-
er flexibility?

Mr. WoLrowiITZ. I think so, Mr. Chairman. I think under any
given system, this flexibility in hiring and management will allow
us to have a larger relative percent of civilian personnel and to use
the uniformed people for uniform tasks.

And as you said also, it will allow us to bring our civilian person-
nel into the regular civil service system, instead of all of the kinds
of work-arounds that you rightly noted have been the product of all
of the years of the inflexibility we have dealt with.

And so, rather than this being an attack on the civilian work
force, I think it is basically an opportunity to increase it, to make
it more competitive, to make conditions in the civilian work force
more attractive to people in general.

So, I very much hope that this will not be presented as some-
thing that does not appreciate the enormous value we already get
from our civilian work force. We would like to have the flexibility
to expand it.

Chairman ToM DaAvis. One of the arguments against the pro-
posal that the Defense Department has come forward with, is that
you are going to be taking away collective bargaining rights of civil-
ian employees through this legislation.

That, in point of fact, you will continue to meet with them, you
will continue to confer with them, they will continue to be part of
the solution, but if an impasse is reached between management
and the bargaining unit, the resolution would be on the part of the
employer. That is my understanding, and my reading on that,
which is more a meet and confer than a collective bargaining type
of approach to this.

Can you clarify the intent of your proposal for collective bargain-
ing? How you would resolve these impasses, and how elected union
officials and shops that have elected to go union would be involved
in this process, and how impasses would be involved? Can you clar-
ify this a little bit?

Mr. WoLFOWITZ. My understanding is that collective bargaining
will still be an essential part of the process. We are trying to make
it somewhat more efficient, and as you say ultimately, the man-
agers have certain authority. The unions would not have a veto.

But, the unions are a crucial part of managing this. In fact, Di-
rector James, do you want to comment further on that?

Ms. JAMES. No.

Chairman ToMm DAvIS. Let me ask you. Right now, if there is an
impasse between—you have an arbitrator, you have a dispute reso-
lution, which in any opinion, you know it, is a very lengthy, very
bureaucratic and probably hinders the flow. If there were a way of
getting a quicker decision out of this, I think I can feel a lot more
comfortable. But to get a decision, I think, right now, the shift on
the part of some of the unions, understandably, they are concerned,
because they see a marked shift in terms of the bargaining author-
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ity if management can sit there and listen, and at the end of the
day not have to budge or give.

You understand what I am saying.

Ms. JAMES. Yes, sir. I think the bane of the existence of some
managers in the Federal Government is so many duplicative ap-
peals processes that are often times very lengthy and, go on, on
dual tracks at many times. And it will sometimes even discourage
a manager from disciplining an employee because they don’t want
to get involved in that process, and so they tolerate poor perform-
ance as a result of that.

And I think what you see in the Defense Department is a desire
to build a system where you can take action, you can take action
quickly, but without getting rid of due process. I am sure that
there will be due processes in place, and I am sure that they have
a plan for doing that. So I feel confident and——

Mr. WoLFowITZ. The way I understand the collective bargaining
provisions is that it would be done at a national level, that there
would be 30 days on issues of consultations with unions. Where
there are differences, those differences would be reported to Con-
gress. There would then be 30 days to resolve the problems, and
the Federal Mediation Service could be called in to do that.

And I guess ultimately the decision would be with the managers.
But, that decision would be reported to Congress. So it seems to
me it is a process that allows multiple points for the unions to have
their voices heard, and for Congress for that matter to intervene.
Someone has to make a decision at the end of day.

There is 20 years of inability to move in areas that almost every-
one agrees we should be able to move.

Chairman Tom DaAvis. Well, my time is up. I see Mr. Hoyer
chomping at the bit. If the committee would indulge me just a
minute, Steny.

Mr. HoYER. Thank you, Mr. Chairman. And I don’t want to—I
have not read the bill. Let me make it clear that I have not had
the time to read the bill.

But, my understanding of the legislation, and having read some
of the comments of some of the members of this committee, that
Secretary Wolfowitz is correct. In the final analysis, it is at the
manager’s discretion. So that while there may well be a noblesse
oblige willingness to talk to people, which is very nice, there seems
to be no requirement to do that, because ultimately management
has total flexibility, as I understand the thrust of the bill.

Again, let me stress, and then I have to leave, Mr. Chairman, let
me stress that I believe we ought to take action to facilitate a num-
ber of the things that the military is concerned about, that you and
I have discussed, Mr. Chairman, that—and Ms. James, Director
James and I have discussed, clearly we need to facilitate manage-
ment’s ability to run an effective, efficient shop, whether it is 10
people or 100,000 people.

But, my point is, that we need to do that in a considered way.
And very frankly, I want to tell Secretary Wolfowitz, Mr. Secretary,
I don’t obviously know who you have talked to. I can say that as
I think I am correct in saying, that I am perceived as one of the
principal Federal employee advocates in the Congress of the United
States. Nobody has talked to me about this legislation, except in
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the most general terms when we met with Secretary Rumsfeld
about Iraq, with the Speaker and the leadership in very general
terms, no specifics, nor was the timing of this ever discussed with
me.

So while—and obviously you don’t have to discuss it with me, but
I will tell you that in my discussions, Mr. Chairman, with Federal
employee unions and representatives, they do not believe that they
were consulted on this piece of legislation. I think the Secretary is
accurate in saying that there were discussions, preliminary in
terms of some of the samples of practices that you referred to.

However, there certainly was not the consultation that I ref-
erenced that occurred in 1978 when we passed, by very heavy mar-
gins in both parties, substantial civil service reforms.

Thank you, Mr. Chairman.

Chairman Tom DAvis. Thank you. I'm sure we can arrange that
briefing for you.

Mr. WoLrFowITzZ. I will be delighted to go through it. I think you
will find it is quite reassuring in important respects that concern
you.

Mr. HoYER. I will look forward to that. It would be my under-
standing that it is approximately 36 hours before it would be in-
cluded in the bill.

Chairman ToM DAvVIS. Steny, you are a quick thinker. You are
good on your feet.

Mr. HOYER. I appreciate that analysis.

Chairman ToMm DAvis. Thank you for being with us, Mr. Hoyer.

Mr. Waxman.

Mr. WAXMAN. Thank you, Mr. Chairman. I just want to point
out, Mr. Wolfowitz, that you said that the hundreds of meetings
with Members of Congress and their staffs—on the Democratic side
of the aisle of this committee, which has primary jurisdiction over
the civil service issues, we never had any consultation with anyone
until the proposal was laid out before us and certainly no input
into the development of the proposal.

We also heard last week from the unions that they were not con-
sulted about it, either. The Comptroller General, David Walker,
testified that DOD does not have a good track record in reaching
out to key stakeholders. So I just put out there as a contrary view.

But I do want to get into some of the specifics. Because, from my
point of view, I think we ought to be as constructive and bipartisan
as we can be and give you the tools that you will need but not do
it at the expense of over 100 years of civil service protections.

Now, our civil service laws as I see it in this bill are thrown out
the windows. You pointed out that you don’t think you are elimi-
nating collective bargaining rights, but Chapter 71 of Title 5 pro-
vides that DOD could waive the right of Federal employees to join
unions, protection against discrimination in hiring and promotion
due to union membership, the protection from agency retaliation
for filing complaints. These are such basic rights that I have a hard
time understanding why anyone would want to revoke them.

When Undersecretary Chu testified last week before the sub-
committee, he said the Department was only seeking flexibility to
conduct collective bargaining at the national level instead of the
local level. He said that, because of the large number of local
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unions involved, national level bargaining is viewed by DOD as
more efficient. You just made reference to that fact as well.

But the provision in the legislation goes well beyond fixing that
narrow problem. Instead, it completely strips Federal employees of
their collective bargaining rights. If DOD is simply interested in
national level bargaining, why wouldn’t Congress just permit this
type of bargaining without waiving all of Chapter 71?

Mr. WoLrowiTZz. My understanding, Congressman Waxman, is
that the powers we are seeking in that regard are basically the
same as those that have already been granted to the Department
of Homeland Security and I think in fact less extensive than I be-
lieve have been granted to the Transportation Security Agency. So
we are not talking about stripping all of those basic protections of
civil service. In fact, we are very much keeping the basic prohibi-
tions on prohibitive personnel practices. We are keeping appeals
processes in place. We are simply making it easier to hire people
that ought to be hired, easier to reward people that ought to be re-
warded.

Mr. WAXMAN. I want us to do that, Mr. Wolfowitz, but I am con-
cerned about this broad, sledgehammer approach. The Department
of Homeland Security had some provisions that we wanted to try
out on an experimental basis. Now you are coming in and saying,
whatever they have, we want the same. I think every other agency
of government is going to want the same thing, as well.

Dr. Chu testified that, and I am quoting from page 55 of the
hearing transcript, “There is no proposal here for anyone to lose his
or her collective bargaining rights. The proposal is designed to fa-
cilitate bargaining at the national level. That is the proposal.”

If that is the proposal, and I assume you believe collective bar-
gaining is an important right for Federal employees, the problem
I have with your bill is it does away with these important rights.
It specifically states that if the Secretary disagrees with any sug-
gestion made by any union, the Secretary may do whatever he
wants in the Secretary’s sole and unreviewable discretion.

If you give the Secretary sole and unreviewable discretion, that
is not collective bargaining, it is a formulation that gives all power
to the Secretary. If what you are trying to do is have collective bar-
gaining at the national level, why don’t we spell that out and still
keep all the protections that are in the existing law that have been
in the law for 100 years or so in place, so you can do what you feel
you need to do without going beyond that?

Mr. WoLFowITZ. I believe those recommendations of the Sec-
retary will end up being reviewable by the Congress, ultimately.

Mr. WaxMAN. Everything is reviewable by Congress, but if the
Secretary has power to make all the decisions, that is not collective
bargaining. Congress cannot step in in every situation.

We find under existing law where there is collective bargaining
or an individual employee has a grievance they can take it to a
third party, for example, somebody accused of making an accusa-
tion of sexual harassment or racial discrimination. The Secretary
does not decide these things. It goes to an impartial panel to review
it. Those are all now out.
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Mr. WoLrowITZ. But I believe, Congressman, that the reference
to “the Secretary’s sole discretion” was just sole discretion with re-
spect to administrative procedures, not with respect to the collec-
tive bargaining. It is a different part of the act that you are reading
from. I would check that on the record, but I believe that is it.

[The information referred to follows:]
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Hearing Date: May 6, 2003

Committee: House Government Reform
Member: Rep. Waxman

Witness: Mr. Wolfowitz

IFR: Page 54, line 1163

Mr. Waxman: Everything is reviewable by Congress, but if the Secretary has
power to make all the decisions, that is not collective bargaining. Congress
cannot step in in every situation. We find under existing law where there is
collective bargaining or an individual employee has a grievance they can take it
to a third party, for example, somebody accused of making an accusation of
sexual harassment or racial discrimination. The Secretary does not decide these
things. It goes to an impartial panel to review it. Those are all now out.

Mr. Wolfowitz: But I believe, Congressman, that the reference to '"the
Secretary's sole discretion’ was just sole discretion with respect to
administrative procedures, not with respect to the collective bargaining. It is a
different part of the act that you are reading from. I would check that on the
record, but I believe that is it.

Response There are two references in the Administration’s proposed legislation
concerning the Secretary’s authority and collective bargaining. 9902(e)((1)(C)
provides “sole and exclusive discretion” to the Secretary to implement policy where
agreement cannot be reached with labor after joint development of regulations with
the Office of Personnel Management, consultation with labor representatives,
mediation by a third party, and congressional notification. The other reference,
9902(e)(2), provides that “the Secretary may, at the Secretary’s discretion, engage in
any and all collaboration activities at an organizational level above the level of
exclusive recognition.” Those two references do not negate or permit negation of
collective bargaining, but are intended to facilitate it.

Note: This proposed language has since been dropped from the legislation and is not
present in H.R. 1588.
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Mr. WAXMAN. Then you agree with what we are trying to accom-
plish, then. If I am wrong, I apologize, but I read it differently, and
maybe we should restore it to what we think it ought to provide.
The law says, “If the Secretary determines that in the Secretary’s
sole and unreviewable discretion that further consultation and me-
diation is unlikely to produce agreement, the Secretary may imple-
ment any or all of such parts, including any modifications made in
response to the recommendations, as the Secretary determines ad-
visable.”

If T had to negotiate and bargaining with someone who had the
power to say no and mean it, that is not collective bargaining. Per-
haps we could work on the language to make sure we don’t have
such broad discretion.

Mr. WoLrowiTz. OK. I appreciate the opportunity to do that.
But, if I might say, we are talking about personnel reforms that
are not, for us, something that we are going to try out. We have
been around longer than the Department of Homeland Security.
Congress has given us an opportunity to experiment with some of
these procedures.

I might note, for example, that the results we are getting back
from the experiment that was done at Redstone Arsenal had a
union leader saying, “By far the majority of the employees have in-
dicated to me, both privately and in called meetings at Redstone
Arsenal, that they wanted the experiment renewed. I am talking
about 98 percent of them did. Only 1 out of 50 opposed it.”

So we are dealing with a process, with procedures that are not
completely new, procedures that we have tested in some important
experiments and where I think the reaction of the workers has
been a very positive one. That is the spirit in which we are ap-
proaching this.

Mr. WAXMAN. We disagree about what your bill in fact says.

Chairman Tom DAvis. Thank you. The gentleman’s time has ex-
pired.

Mrs. DAvIS OF VIRGINIA. Thank you, Mr. Chairman. I would like
to thank our distinguished witnesses for being here today.

Admiral, let me just say that you stated that you agreed with the
principles embodied in the legislation, and I would like to make it
very clear that I agree with the principles. It is the details that I
am concerned with.

Mr. Secretary, I think it was you that said that you have roughly
about 300,000 military personnel doing jobs now that you would
like to put nonmilitary personnel in. Do you feel you need all the
flexibility that is embodied in this legislation in order to fill those
jobs with civilian personnel, or wouldn’t what we gave the Depart-
ment of Homeland Security do the trick?

Mr. WoLrowITZ. Well, some of what we are asking for is not that
different from what you did give the Department of Homeland Se-
curity. But, basically, what we are seeking with respect to the issue
you just raised is the ability to hire people more flexibly and not
to be in a position where we are competing for skilled workers with
private industry that can offer them jobs on the spot and all we can
say to them is, give us an application, we will get back to you in
90 days. You don’t hire people that way. You don’t compete that
way.
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Our procedures are from a different era when hiring practices
were different, private industry was slower, and we were still com-
petitive. There is a real danger now that we are not going to be
competitive in precisely those areas that are most important for
keeping up with a very rapidly changing world that we live in.

Mrs. DAVIS OF VIRGINIA. Director James, if we gave the Depart-
ment of Defense the same flexibility we gave the Department of
Homeland Security, would they be able to do what the Secretary
wants to do?

Ms. JAMES. They certainly would.

I just want to say for the record that, given what we have seen
from the military side of the Department of Defense, we want the
civilian side to have the tools so they can be flexible and nimble.
There is nothing more that I want than for the Secretary to go to
a college campus, find a bright, aspiring civil servant and have the
opportunity to offer them a job on the spot. We want them to have
the direct hire authority and the flexibility. Our government needs
to attract those kinds of individuals, so we are very supportive of
the Department of Defense having that kind of authority to do the
job they have been asked to do.

Mrs. DAvis OF VIRGINIA. Thank you.

Mr. Secretary, I sit on the Committee on Armed Services as well,
and there is nothing that I have been more of an advocate for than
our defense and our men and women in uniform. I want to be able
to give the Department of Defense what they need, but we need to
do it in a way that we do not harm our civilian work force.

I know you all have brought it out very clearly, that our civilian
work force is very important to you. I know you feel that way. I
just don’t want us to rush into something, because I think every
other agency in the Federal Government will be lining up at our
door for us to give them whatever we give the Department of De-
fense to do.

A couple of quick questions about reemployment of retirees. The
current law allows you to reemploy retirees and, if justified, in spe-
cial cases to get approval from OPM to waive the usual require-
ment that their salary be reduced by the amount of their annuity.

First, does the Department need the ability to employ retirees
and to pay them their full salary along with their full annuity
without seeking prior OPM approval because getting OPM’s ap-
proval takes too long or because OPM is overly strict or what?

Second, don’t you think we should have some sort of limitation
that would show NASA, for example—and I have NASA Langley in
my district—and other agencies that DOD would not use its special
authority to attract the best and brightest people who are eligible
for retirement and working in those other agencies?

If you would prefer to defer to Director James, that is OK with
me.

Mr. WoLFOWITZ. I would certainly like to hear what she says.

Let me say that it seems to me—I cannot comment on the situa-
tion in NASA or other agencies, but I can comment on DOD as part
of the Federal Government, that we are losing people to the private
sector because they get their full retirement and probably a better
salary working in the private sector. A lot of them are public-spir-
ited and would be happy to continue working for the Federal Gov-
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ernment if it did not cost them so much. We are trying to address
that for DOD, and I certainly could not object to addressing it for
other agencies, but that is outside my purview.

Chairman ToMm DAvis. Excuse me, Mr. Secretary. What you are
trying to do in the legislation is bypass OPM, if I read it correctly,
in bringing back these retirees. My question is, are you doing it be-
cause you think OPM takes too long in responding, or what?

Mr. WoLFOwWITZ. I am not aware of trying to bypass OPM. What
I am aware of is trying to be able to give people their full retire-
ment instead of having them basically work for 25 cents on the dol-
lar if they choose to stay working for the Federal Government now.

Chairman ToM DAviS. I think you have the right to do that now
with OPM’s approval. That is what I am asking. You are trying to
waive getting OPM’s approval, is that not correct?

Mr. WOLFOWITZ. Since September 11th, we have had a provision,
an emergency provision, that allows us to bring back civil service
people to do specific tasks without sacrificing their retirement pay.
What we are seeking is a continuation of that provision.

I don’t know what OPM’s role is, to be honest, in the emergency
provision. I know that we have found that provision very useful
and want to continue it.

Ms. JAMES. We did grant that authority to the Department of De-
fense; and I feel confident that, given that authority on a perma-
nent basis, that they would oversee that program in a responsible
manner and would use it to attract employees that may have re-
tired to come back and work for the Department.

I feel confident that they would, in implementing that, put ap-
propriate safeguards in place so that it would be a useful tool in
their tool belt for the strategic management of human capital.

Chairman Tom DAviS. The gentlewoman’s time has expired.

Let me just follow quickly. You have a lot of people retiring now,
getting their full retirement and coming back as contractors and
really cleaning up. This could actually save money if you could
keep them on as Federal employees.

Mr. WoLrowiITZ. That is absolutely right.

Chairman Tom DAvis. Mr. Van Hollen.

Mr. VAN HOLLEN. Thank you, Mr. Chairman. I want to thank all
the witnesses for being here, and their testimony. A number of you,
including Dr. Chu when he testified before the subcommittee last
night, made a point in saying that our civilian employees of the De-
partment of Defense worked as one, as a team with the military,
and that support that our civilians provided was absolutely critical
to our success in Iraq, a success of which we are all very proud of
our military, including the civilian support they were given.

I do, as Mr. Hoyer and Mr. Waxman say, find it extraordinary
that just a short time after that great success we take an action
which really will deprive many civil servants within the Depart-
ment of Defense of some of their very basic rights and protections.

We talk about the importance of flexibility and agility. Those are
great buzzwords and we all want it, but we could get rid of the eth-
ics code in the Congress. It would make it all more flexible around
here. It would not be a good thing. A lot of the provisions that have
been built into law over time were to provide basic protections. We
could get rid of restrictions on sex or racial discrimination. Those
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are all things that restrain the exercise of power and management
under certain circumstances. That would make it more flexible, but
I think we would all agree that does not make it better.

You, Mr. Secretary, have raised a number of good points about
changes we need to make that would allow us to hire people more
quickly, maybe to retain and make more permanent some authority
to bring back people. But we don’t need to make these sweeping
changes in order to address those very concrete things that you
have raised today.

We had before the subcommittee last week the head of the GAO,
David Walker, who said, and I want to say, “There is very serious
concerns about this problem.” He said that the DOD system, like
many in the government today, is currently not designed to support
a meaningful performance-based system at this time.

You have raised some of the small programs where you have ex-
perimented with this at DOD, but my question is, and this seemed
to be the sense we got from Mr. Walker, why not take the time
within DOD—there is nothing in the current law that prohibits
DOD right now from developing a good performance-based system,
put it into practice, look at the standards now, before we move and
take away the merit pay system we have in effect.

So my first question is, why not just wait until you get it right,
until the GAO and other independent groups that have looked at
these things say that you get it right before we move ahead with
this particular proposal?

Mr. WoLrFowITZ. I'm sorry, I don’t believe the current law does
allow us to make or do pay banding of the kind that we are talking
about here or of the kind we have successfully implemented in
some of our experiments. And we are not talking about stripping
people of fundamental protections or removing the basic provisions
of civil service, but there is something wrong, I think, with a griev-
ance procedure that—excuse me, a separation procedure that re-
quires that you have three strikes on exactly the same item before
you can terminate someone, like that employee I mentioned who
was found sleeping on the job not once but finally three times. It
is demoralizing to the other employees.

I believe, and the experiments we have had at China Lake and
Redstone Arsenal and other places bear it out, that these changes
will be positive for the great, great majority of our civilian work
force. It will make them better motivated, better compensated, and
they will not have to deal with that 1 percent of poor performers
that should not be so difficult to separate.

So we are not talking about removing the basic rights. There are
grievance procedures throughout.

Mr. VAN HoOLLEN. I think what Mr. Walker was saying with re-
spect to the pay for performance was that you don’t have in place
now the kind of standards upon which you could base a fair pay
for performance. He didn’t say you don’t have the authority, but he
said the DOD has not laid the groundwork in terms of its person-
nel evaluation system that would allow us to do it in a meaningful
way.

And this is true of Republican and Democratic administrations.
There is always the danger of political favoritism within the sys-
tem. I think we all know that is a real danger; and it is important,
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again, regardless of the party in power, that we have those protec-
tions.

One thing I think we should all look at is whether it doesn’t
make sense to wait until we have a good performance evaluation
system in place across the board before we move quickly with that.

Just to followup on the point you raised with respect to retaining
the basic protections of rights, as part as this proposal DOD is
seeking a waiver from Chapter 77, which ensures that there is an
objective third party, like the Merit Systems Protection Board or
the Equal Employment Opportunity Commission, to review agency
disciplinary actions. Those I think are especially important, to have
an independent evaluation in the case of racial discrimination ac-
tions or sexual harassment actions.

My question is, why do you want to waive Chapter 77 with re-
spect to those protections?

Mr. WoLFowITZ. My understanding is that all those basic things
that you mentioned—that certainly we are not trying to eliminate
any prohibitions on racial discrimination. I think it has to do with
the fact that some of those provisions appear at multiple places in
the statute.

If I can go back to pay for performance, we have a best practices
model. It has been implemented in these experiments. In fact, it
was published in the April 2nd Federal Register. I think it is a cou-
ple of hundred pages in length. That is the system we would like
to institute more broadly. It has been tried; it works; it is review-
able. It is not something that leaves everything arbitrarily to the
kind of manipulation that you are rightly concerned about. We
would be concerned about it ourselves.

I think if we look at what happened at China Lake, at what hap-
pened at Redstone, we have been able to get some of the best peo-
ple in this country working for the Federal Government in condi-
tions where they might very well have gone off to the private sector
if we didn’t have that flexibility.

Mr. VAN HOLLEN. One last followup.

Chairman ToM DAvis. The gentleman’s time has expired. I'll give
you a quick followup.

Mr. VAN HOLLEN. Thank you.

Just on the issue of having the pay-for-performance evaluation
system in place, we also asked the Deputy Director of OPM a short
time ago in a hearing to name some of the Federal agencies that
had a basis for that kind of system in place, and DOD was not
among them.

The last point I would like to make is that, with respect to—I
am trying to understand your response with respect to the rights
of employees. Are you saying you would not oppose having an agen-
cy outside of DOD like the Merit System Review Board or the
Equal Employment Opportunity Commission review decisions,
claims that are based on racial discrimination or sexual discrimina-
tion?

Mr. WoLrowiITZ. Certainly I don’t think so. I would like to con-
firm that for the record. Those are fundamental protections. We are
certainly not trying to change anything in the way that people are
protected against that kind of discrimination. If we are doing so,
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we would fix that. But I believe all the basic provisions of EEO re-
view remain in place. I would be unhappy if they did not. I will
try to confirm that for the record. I agree with you emphatically
on that.

[The information referred to follows:]
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IFR: Page 66, line 1466

Mr. Van Hollen: ...Are you saying you would not oppose having an agency outside of DOD
like the Merit System Review Board or the Equal Employment Opportunity Commission
review decisions, claims that are based on racial discrimination or sexual discrimination?

Mr. Wolfowitz: Certainly, I don't think so. I would like to confirm that for the record.

We are certainly not trying to change anything in the way people are protected against that
kind of discrimination. If we are doing so, we would fix that. But I believe all the basic
provisions of EEO review remain in place. I would be unhappy if they did not. I will try to
confirm that for the record...

Response: The proposal for a National Security Personnel System leaves untouched an
employee's opportunity to appeal to the Equal Employment Commission on complaints of
discrimination.
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Chairman ToM DAvis. I thank the gentleman for the question.
I tried to raise it in a little different angle at the same time. I
think it is something we need to ensure is protected as we move
through this.

One other thing before I recognize Mr. Murphy.

A lot has been said about we just won this war under the current
system, but the fact is that about 80 percent of your people on the
ground were contractors, not employees, in Iraq?

Mr. WoLrowITZ. I think that is about the right number.

Chairman ToMm DAvVIS. There is something wrong with that.

Mr. WoLrowiITZ. We didn’t sort of come up with the idea—the no-
tion is that somehow we won the war and now we are sweeping
in with this. I think it was more correctly observed by Congress-
man Hoyer earlier that some of these provisions have been pro-
posed for years.

I wish he had said yes to some of the things the Clinton adminis-
tration had proposed in this area. They are long overdue, and the
fact that we did so well in Iraq should not be a reason for saying,
therefore, we are perfect.

Chairman ToM Davis. I think you said earlier that there are
more opportunities for Federal employees for this, because a lot of
the things that are being outsourced now and done by uniformed
personnel could be done by Federal civilian employees. You have
said that under oath and on the record, and that needs to be reiter-
ated. That is one of the purposes of doing this.

Mr. WoLFOWITZ. It is one of the main purposes of doing this.

Chairman Tom DAvis. Mr. Murphy.

Mr. MurpHY. I thank the chairman, and I thank the distin-
guished panel.

I'm thinking when one reviews the biographies of Theodore Roo-
sevelt—I believe at one time he was head of the Civil Service Com-
mission and spoke about the headaches he had and the problems
he saw with what proceeded him with regard to hiring of people
based upon political rather than personal merits, and relatives.

Certainly the issues you are bringing up here are ones the gov-
ernment has tried to deal with for a long time. Some are quite com-
mendable. Any mayor in any town has recognized they could put
a lot more police uniforms on the street by taking them out from
behind desks, just as you said with the military. I think everyone
here is in favor of that.

There are a couple of things that I go back to and some concerns
that have to do with some of the due process procedures and who
has ultimate authority here.

Let me read here from a page of the bill. The printed version I
have is on page 11. It talks about, for any bargaining unit, “the
Secretary at his sole and exclusive discretion may bargain at an or-
ganizational level above the level of exclusive recognition. It is
binding on all subordinate bargaining units. It supercedes all other
collective bargaining agreements, including collective bargaining
agreements negotiated with an exclusive representative. It is not
subject to further negotiations for any purpose, including bargain-
ing at the level of recognition except as provided by the Secretary;
and any bargaining completed pursuant to this subsection with
labor organizations not otherwise having national consultation
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rights shall not create any obligation on the Department of Defense
or subcomponents to confer,” and it goes on and on.

It sounds to me like it is putting a lot of power in the Secretary
of Defense that would supercede other negotiations and discus-
sions. Am I reading that correctly?

Mr. WoLFOwITZ. I believe what it is designed to do is to consoli-
date what could otherwise be an enormous and cumbersome pro-
liferation of individual, inconsistent bargaining procedures with
bargaining at the national level. I think that is the intent of it. I
think that ultimate discretion, according to the Secretary, I think
is the same discretion that is accorded to the Secretary of the De-
partment of Homeland Security.

But the intent of that provision, and I think it is particularly im-
portant in a department as large as ours, is to enable us to come
to consistent decisions across the Department and do so with some
degree of expedition.

Mr. MURPHY. Again, that makes sense, that you don’t want to be
negotiating on hundreds of little agreements if you can expedite
that and deal with it on a higher level. I just wonder, does that
mean that the Secretary has the authority to strike out a lot of
things that had been negotiated that may be good procedures as
well?

Let me jump to another point here. There is another section pre-
ceding that in the bill which talks about provisions to collaboration
with employee representatives. I am reading here from page 9. Es-
sentially a number of recommendations are made from this group.

It says, “Any part of the proposal as to which the representatives
do not make a recommendation or as to which the recommenda-
tions are accepted by the Secretary and the Director may be imple-
mented immediately.” So in other words, if they recommend it and
you like it, the Secretary can go along with it. If nobody says any-
thing, he or she can still come up with some guidelines or binding
issues.

Does that seem to also perhaps bypass a lot of the negotiations
which we have been hearing about that would be taking place with
some of the labor?

Mr. WorLrFowITZ. I didn’t read it that way. I read it as, again,
making it possible to move more quickly on something where a con-
sensus has been reached.

Mr. MUrpPHY. We will go back over that.

I want to just say something here, too. This is some testimony
which will come later, but I thought that you won’t have an oppor-
tunity to respond to it otherwise, so I thought I would quote from
this. This is from Bobby Harnage, Sr., national president of the
American Federation of Government Employees, in a document
they passed on to us.

It says that “One of the most shocking authorities DOD is seek-
ing for the Defense Secretary is the power to waive Chapters 31
and 33 of Title 5. This effectively grants the authority to hire rel-
atives.”

Is that true?

Mr. WoLrowITZ. My understanding is that all the prohibitions on
nepotism that are in current civil service law remain in this bill.
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It may be that it is not repeated as many times as it was in the
original chapter, but it is there.

Believe me, this is a proposal to have a more effective civilian
work force, not to open it to that kind of destructive practice at all.

Mr. MurPHY. Thank you. I'll just close by commending you not
only for the job all of you have done with the situation in Iraq and
Afghanistan but your continued work and incredible dedication to
make sure that not only our fighting force but our civilian force re-
mains the best in the world.

Mr. WoLFOowITZ. Thank you, and I thank other Members of Con-
gress for the great support you have given our Armed Forces. It is
magnificent.

Chairman ToMm DAvis. Thank you. Mr. Ruppersberger.

Mr. RUPPERSBERGER. I, too, want to congratulate the Department
of Defense. You have made us all proud and I think also not only
with respect to the wars that we have been involved with but also
working very closely with the other agencies in the war against ter-
rorism.

Sitting here listening to the questions and the answers, it seems
to me that the issue here before us is, No. 1, the speed in which
this bill is moving forward through Congress.

I think Congressman Hoyer made the comment that we are in
favor of accountability. We are in favor of giving flexibility to do
the right thing. We are in favor of managing and being able to set
the goals and hold the work force accountable for performance. But
when you are dealing with a large government, as we have, there
needs to be a rule, a guideline for employees. The reason unions
were created years ago was because management was abusive. It
seems to me we have to keep seeking that balance between man-
agement and unions.

I want to ask this question. Rather than asking Congress to ap-
prove the details of a new civilian personnel system, you are asking
for sweeping authority, in my opinion, at least, to waive existing
laws and create a new system by the administration. I think right
now that the work force does not have the confidence at this point,
based on a long-established system, that this is anything more
than a move to be extremely arbitrary and controlling as it relates
to their issues of security within their job employment.

Mr. WoLrowiTZ. I think maybe part of what is involved, then, is
a lack of understanding of how much work has gone on over the
course of actually a couple of decades with experiments like the
China Lake experiment and, more recently, Redstone Arsenal to
develop more flexible practices that are better for the Department
as a whole and better for the work force and that we are not talk-
ing about stripping away everything that has ever been done. In
factl, we are basing it on that experience, as I think I mentioned
earlier.

I think the new regulations that have been published in the Fed-
eral Register for expanding that authority to the 170,000 positions
that Congress has given us the opportunity to do constitutes some
200-plus pages.

So it is not a good thing if people are trying to—I don’t mean try-
ing to, but I think people should be careful not to start scaring peo-
ple that suddenly this means that all jobs are arbitrarily at the dis-
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cretion of unchecked management. The basic practices we talked
about on prohibitions of discrimination of various kinds have not
changed at all. The due process people would have if their jobs
were in question are not changed fundamentally.

I think the most important provisions are provisions that will
allow us to hire more people in the civilian work force. As Chair-
man Davis has said and I have said now a couple of times, I think
it is an opportunity to expand the Federal work force over what it
would otherwise be. It is definitely something we are proposing out
of a sense of how important that work force is to us.

Mr. RUPPERSBERGER. I think it is a matter of how we get there.
I don’t think anyone disagrees that we need to do better. A lot of
individuals are concerned about change. But as I read the bill, and
this is the concern, Chapter 71 seeks a complete waiver of collec-
tive bargaining. Do you read it that way?

Mr. WoLFowITZ. I don’t read it that way. I read it as consolidat-
ing collective bargaining at the national level. Collective bargaining
will still be very much a part of the process. I believe it has been
a part of China Lake. It has definitely been part of the experiments
we are referring to, including, as I say, China Lake.

Let me say a word. China Lake is this amazing research and de-
velopment facility the Navy operates out in the desert in Califor-
nia. It has produced some of the most spectacular weapons systems
we have. It was recognized some years ago that if we were going
to retain that kind of a work force in those conditions that you had
to be able to institute a different kind of management practice. It
has been operated over many years. It includes collective bargain-
ing. It includes basic protections.

As T said, when some of those same experimental procedures
were instituted at Redstone, I was quoting earlier the union leader
at Redstone was saying that 98 percent of the work force wanted
it continued.

Mr. RUPPERSBERGER. It is with the protections in place. The
issue that I see here today is that we are pushing through this bill
in a rapid manner, and I think there is a lot of agreement that we
could all come together and maybe get the same goal.

The perception of this bill is that—because it is being pushed
through quickly, the perception is that, because we are at war, be-
cause of the fact that right now the Department of Defense needs
the resources—and, believe me, in my opinion you are getting the
resources—that the timing is not correct.

China Lake is a good experiment. There is a need for you to be
able to hire and compete with the private sector. There is no ques-
tion. But we still have a lot of employees that have a basic system
that they rely on. You are only as good as the people that work
with you. You have said that here today, and you know that is the
case.

I just think we could probably pull this together and get what
both sides want if in fact we could have the time to do it. Because
from our perspective on this side we have not received much infor-
mation or had the ability to really sit down and negotiate some of
these issues.

Mr. WoLrowITZ. If I might, for the record, Mr. Chairman, submit
what I believe is a very substantial body of protections that the
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Federal work force, the DOD work force would continue to enjoy
under this bill, maybe in part we are dealing with a lack of under-
standing.

Chairman ToM Davis. Without objection, that will be put in the
record.

[The information referred to follows:]
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Chairman Davis: ...But we still have a lot of employees that have a basic system that they
rely on. You are only as good as the people that work with you. You have said that here
today, and you know that is the case.

I just think we could probably pull this together and get what both sides want if in
face we could have the time to do it. Because from our perspective o this side we have not
received much information or had the ability to really sit down and negotiate on these
issues.

Mr. Wolfowitz: If I might, for the record, Mr. Chairman, submit what I believe is a very
substantial body of protections that the Federal workforce, the DOD workforce would
continue to enjoy under this bill, maybe in part we are dealing with a lack of
understanding.

Response: To address concerns regarding employee protections found in the proposed National
Security Personnel System (NSPS), the applicable parts of the NSPS proposal and section 2302,
title 5, United States Code are provided below. The information cites the pertinent provisions of
NSPS, references the legal authorities retained and describes the protection afforded against
abuses related to whistleblower protection, discrimination complaint processing and nepotism in
hiring decisions. These protections are in title 5 today and remain in place through the
enactment of NSPS. The Department envisions a contemporary human resources system that
extends and continues these personal employee protections; careful examination of NSPS
features will belie unfounded criticisms related to the loss of such protections through the NSPS
proposal.

Whistleblowing

This protection is clearly delineated in NSPS section 9902(b)(3)(A) and is clarified by
sections 9902(b)(3)(B) and (C). These provisions cite the authorities contained in
sections 2302(b)(1), (8) and (9) and identify whistleblower reprisal as a prohibited
personnel practice. Likewise, the ability to file a complaint with the Office of Special
Counsel is addressed as an employee right. DoD employees will receive equal protection
under NSPS when exercising their right to identify gross mismanagement or malfeasance.

The process for filing a whistleblower complaint is very specific‘ regarding the steps that
are taken. NSPS does not change the process.
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Equal Employment Opportunity (EEO) Complaint Process

Nothing in section 9902 affects the rights of any employee or applicant under current
Civil Rights laws. Any employee or applicant who believes that he or she has been
discriminated against retains the rights to file a complaint of discrimination under current
EEO procedures contained in 29CFR1614.

In addition, 9902(b)(3)(B) specifically prohibits waiver, modification, or otherwise
affecting any provision of 5 U.S.C. § 2302 related to prohibited personal practices. The
prohibited personnel practices that would apply to the DoD system would include
prohibitions (in 5 U.S.C. § 2302(b)(1)) against any employee who has authority to take,
recommend or approve any personnel action discriminating for or against any employee
or applicant for employment:

e on the basis of race, color, religion, sex, or national origin as prohibited under section
717 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-16);

» on the basis of age, as prohibited under sections 12 and 15 of the Age Discrimination
in Employment Act of 1967 (29 U.S.C. 631, 633a); or

e on the basis of sex, as prohibited under section 6(d) of the Fair Labor Standards Act
of 1938 (29 U.S.C. 206(d)).

Employees who believe that they have been the subject of a prohibited personnel practice
or the violation of a merit system principle may file a complaint with the Office of
Special Counsel, whose jurisdiction would not be affected by NSPS. Employees would
also continue to have the right to file a complaint of discrimination under EEO
regulations established by the Equal Employment Opportunity Commission (EEOC).
This process remains unchanged with the implementation of NSPS.

In addition 5 U.S.C. § 2302(d) would continue to apply. This section reiterates that
nothing in section 2302 may be construed to extinguish or lessen any effort to achieve
equal employment opportunity through affirmative action or any right or remedy
available to any employee or applicant for employment in the civil service under:

¢ section 717 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-16), prohibiting
discrimination on the basis of race, color, religion, sex, or national origin;

e sections 12 and 15 of the Age Discrimination in Employment Act of 1967 (29 U.S.C.
631, 633a), prohibiting discrimination on the basis of age;

e section 6(d) of the Fair Labor Standards Act of 1938 (29 U.S.C. 206(d)), prohibiting
discrimination on the basis of sex;

¢ section 501 of the Rehabilitation Act of 1973 (29 U.S.C. 791), prohibiting
discrimination on the basis of handicapping condition; or

o the provisions of any law, rule, or regulation prohibiting discrimination on the basis
of marital status or political affiliation.

Employees who believed that they were aggrieved by violations of these provisions could
file a discrimination complaint under the EEOC’s complaint procedures, which would
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remain unaffected by NSPS; and, in the case of alleged prohibited personnel practice
(also noted above), file a complaint with the Office of Special Counsel.

Employment of Relatives

Section 9902 requires that the system established under this authority must not modify,
waive, or otherwise affect any provision of 5 U.S.C. § 2302. One of these provisions,
section 2302(b)(7), prohibits appointing, employing, promoting, advancing, or
advocating for appointment, employment, promotion, or advancement, in or to a civilian
position any individual who is a relative (father, mother, son, daughter, brother, sister,
uncle, aunt, first cousin, nephew, niece, husband, wife, father-in-law, mother-in-law, son-
in-law, daughter-in-law, brother-in-law, sister-in-law, stepfather, stepmother, stepson,
stepdaughter, stepbrother, stepsister, half brother, or half sister) of such employee if such
position is in the agency in which such employee is serving as a public official or over
which such employee exercises jurisdiction or control as such an official. The
prohibition against hiring of relatives specified in the NSPS proposal is exactly the same
as that currently delineated in relevant title 5 provisions.

The process for filing a complaint regarding nepotism (a prohibited personnel practice) is
very specific regarding the steps that are taken. NSPS does not change the process.
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Chairman Tom Davis. Mr. Secretary, I understand you need to
be out of here at 10 after 12. I want to move through and give ev-
eryone their 5 minutes.

Mrs. Blackburn.

Mrs. BLACKBURN. Thank you very much, and I thank the com-
mittee and those of you here to testify to us also for being here and
providing an explanation. I certainly feel like I have a better un-
derstanding of what is before us. Thank you for your time and ex-
planations today. I did not realize until today that basically you all
have been working toward this for 20 years. I think that is note-
worthy.

Ms. James, if you will address for the record the number of peo-
ple that are in the pilot project that has been at DOD?

Ms. JAMES. Are you referring to the pilot projects within the De-
partment of Defense?

Mrs. BLACKBURN. Yes.

Ms. JAMES. I think about 30,000.

Mrs. BLACKBURN. The total work force is 700,000, am I correct
on that?

Ms. JAMES. That’s correct.

Mrs. BLACKBURN. If you run pilot projects in other parts of the
Federal Government, what percentage of the work force is gen-
erally in that project?

Ms. JAMES. It can vary, but that is fairly typical, what you see
in the Department of Defense.

Mrs. BLACKBURN. That is a pretty typical sampling of the ones
that are there.

In the pilot project, Mr. Wolfowitz, and this may come to you,
what kind of buy-in have you had from the employees that have
been in those pilot projects and what type of buy-in would you an-
ticipate from the work force in general?

Mr. WorFowiTZ. I would like to ask Admiral Clark to address
China Lake, because he has dealt with that for many years.

I would just go back again and quote what the president of the
AFGE local at Redstone said after that experiment had been under
way, “by far, the majority of employees have indicated to me, both
privately and in called meetings at Redstone Arsenal, that they
had wanted it renewed. I am talking about 98 percent of them did.
Only 1 out of 50 opposed it.”

A majority of the AFGE employees at Local 1904 voted last
month to be involved with the civilian personnel demonstration
project at Fort Monmouth, NdJ. I would say that the record is one
of strong satisfaction, but I would like Admiral Clark, who knows
the China Lake project much better than I do, to address it.

Admiral CLARK. Thank you, Mr. Secretary.

The China Lake program has—and one of the reasons, Mrs.
Blackburn, I talked about the principles of this—the China Lake
program has brought out the principles that we have seen best mo-
tivate and stimulate our work force. They greatly appreciate being
rewarded for their performance.

I was in Panama City, FL, yesterday. They went to this program
in 1999, exactly the same response. I met with a number of the em-
ployees yesterday and talked about how this works for them. So
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the response we are getting from our people has been overwhelm-
ingly supportive.

To be sure, when you step out in something new, people have
some uncertainty about how it is going to work. The China Lake
process is our best example of why we believe so strongly that
these principles are correct.

Mrs. BLACKBURN. So the employees like being rewarded on their
performance, and they have moved toward requesting that from
you.

Admiral CLARK. Let me just say there is a tendency to paint this
kind of discussion in terms of a government employee who may
perhaps not be measuring up and the effect of that. They also
greatly appreciate the fact that the system is dealing in an ac-
countable way with regard to remuneration. So it cuts both ways.

Mrs. BLACKBURN. OK.

Mr. Wolfowitz, quickly, a couple of questions. Speaking to the
process, how long do you anticipate this change to take place where
you would completely change your program in the Department of
Defense?

Mr. WoLFowITZ. Our estimate is it would take about 2 years to
fully implement what we are talking about, which is another rea-
son—I understand it always sounds good to take more time to
study something, but this has been studied for a long time. It is
going to take a long time even if we get it at the end of this year
to implement it.

Admiral Clark, do you want to speak to this issue of urgency?
You have been around this block longer than I have.

Mrs. BLACKBURN. If I may add one more thing to that, during
this process of 2 years, what is going to be your process for em-
ployee input during that? Admiral Clark, if you would address that
in with your response.

Admiral CLARK. This gets back to the whole issue of the bargain-
ing process and what things are going to be national and what
things are going to be local and the development of the processes
and procedures for review. That has been done in a very collabo-
rative way in the China Lake model and also in what I saw yester-
day in Panama City. That is the way it is done. It is done in a col-
laborative way.

Here is the part—several people have said, why now? We have
not gotten to this part of the discussion. I very much, if I could,
I would like to, Mr. Chairman, speak to this point for a moment.

In my view, I am the guy that by Title 10 I am given the respon-
sibility to recommend up the chain to the Secretary the proposals
to organize and train and equip this force. We have just completed
a fantastic operation. No doubt about it. I want to tell you, we are
not resting on our laurels. We are working 5, 8, 10 years out how
it is going to be even better.

But from the position of the civilian personnel structure, I am in
a sense of extremis. When I go to the field, here is what I'm get-
ting. When I go to the non-China Lakes and with this business of
over half of the employees are going to be retirement-eligible in 5
years—and, as Ms. James said, the issue about the bureaucracy
that has grown over time in government, the layers of bureauc-
racy—one of you mentioned Gordon England. He was my boss
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when he went to homeland defense. Our task was to figure out how
to improve the effectiveness and efficiency of this organization so
we can redirect dollars—I am spending 60 percent of my budget
paying salaries—so that I have the resources to transform the mili-
tary.

The point is this: in effect, we have a set of laws that precludes
me from being efficient and creating efficiencies inside my struc-
ture and replacing these employees that are going to retire.

If I go in someplace and seek to create new hires while I am try-
ing to create efficiencies under the current set of rules, the people
I have to let go are the ones that we just hired. I am in a position
that the law—the way it really works in real practice is: Vern, you
can’t make the Navy more efficient. Vern, you can’t hire more peo-
ple in these places where you have all kinds of people retirement-
eligible in the next few years.

I want the committee to understand that I have a set of cir-
cumstances here that are keeping me from doing my job. I have a
sense of urgency about this because this civilian work force is vital
to equipping and enabling the young men and women of my Navy
that are going to have to go out and do the next one and the next
one and the next one.

Chairman Tom Davis. Admiral Clark, let me ask quickly, what
about the employee who has worked there doing, at least in their
mind, a great job, is a couple of years from retirement, there is a
RIF

Admiral CLARK. Thank you for that. Mr. Waxman used a quote,
and I couldn’t agree with him more, Tom Freedman’s quote: The
guardians that work hard, those people who are productive and ef-
fective, efficient, they are not going to be in question. That is not
what anybody is talking about.

Chairman Tom DAvis. But if someone is close to retirement,
shouldn’t their years of service be given some consideration if you
are doing a RIF? You don’t want to get someone 2 years short and,
all of a sudden, everything they have worked hard for, their retire-
ment—maybe they have given up other jobs—shouldn’t that be a
factor?

Admiral CLARK. There is a process that includes all of the vari-
ables that should be in a performance system; and it should not be
slanted the way it is now, which is almost predominantly the other
way.

Mr. WoOLFOWITZ. But it would be a factor. I think it is the third
in order.

Chairman ToMm DAvis. Thank you.

Mr. Cooper.

Mr. CooPER. Thank you, Mr. Chairman.

I think we all appreciate the terrific leadership of the Pentagon
in Iraq and Afghanistan. I think we want to work on a bipartisan
basis to make these reforms work. But I am deeply worried, and
I }}llave been to all the hearings, that we are talking past each
other.

For example, it was my understanding from Dr. Chu’s prior testi-
mony that the Pentagon has current legal authority to have dem-
onstration programs or other flexibility for up to about 120,000 of
its current employees. But we just heard a few moments ago that
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the Pentagon is unclear on that, at least from some of the other
witnesses.

I would like to know for the record whether the Pentagon has
that current authority to experiment with up to 120,000 employees.
Because that was prior testimony.

Second, even though this is the third of the hearings, we have
asked written questions from the Pentagon and at least as of 10
a.m. no one has received answers to those questions, not even folks
far more important than I am, folks like your chairman and rank-
ing members of the committees. This is a problem we need to over-
come, especially if the markup is tomorrow.

Chairman ToMm DAvis. Excuse me. I'd just like to ask the gen-
tleman, were these questions at the Hask hearing? They weren’t to
us, right?

Mr. CooPER. At the Hask hearing, I know they weren’t an-
swered. But I know these go back to the first Civil Service Sub-
committee hearing.

When we are asked to repeal broad sections of law, such as the
law that currently requires DOD to bargain in good faith, that
causes us some concern. I think while many of us trust the current
leadership of the Pentagon, we are also being asked to repeal this
requirement for all future Secretaries of Defense and all future
Undersecretaries and Deputy Secretaries. So that should be of
great concern.

To avoid this continuing problem of us talking past each other,
would it be possible for us to agree today to go ahead and amend
the Pentagon proposal in a way satisfactory to both sides of the
aisle here, to preserve the obligation to bargain in good faith, to
preserve the obligation to endorse collective bargaining rights, to
preserve the obligation to prevent discrimination or harassment of
employees, things that I think people of good will should be able
to agree on easily?

But those, as currently drafted—and maybe your lawyers got the
best of you—those safeguards are not part of the Pentagon’s pro-
posal. That is a concern, because, while we might trust current
management, this law could apply forever.

Could we have agreement from the witnesses that those safe-
guards should be preserved?

Mr. WoLFOwWITZ. Certainly the safeguards against harassing—
harassment—against discrimination, against mistreatment of whis-
tleblowers I am assured are in there. If they are not in there, we
would be happy to look at the explanation of where what is there
is inadequate.

On the issue of collective bargaining, I think we are asking for
changes; we are not asking for dismantling the whole system. Most
importantly, what I do understand is we are asking to do things
at a national level so we can move more quickly. When there is an
agreement, that we can move that agreement forward more quick-
ly.
I would be hesitant to say right away that—we think that what
we have come up with, which is in fact the product of a lot of con-
sultation, is a pretty good outcome. If there is a different proposal,
obviously, we would look at it. It is an important issue. But it is
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a little different from these very basic protections, about which
there can be no doubt whatsoever.

Mr. CooOPER. There has even been massive disagreement on the
subject of consultation. I don’t want to belabor this too much, but
Dr. Chu testified that earlier organized labor was not part of the
design phase of these regulations.

I want to give the Pentagon the benefit of the doubt, but, accord-
ing to the study which summarizes your eight or nine demonstra-
tion programs today, they say that a key part of the success of pay
for performance at China Lake, at Redstone, all these other facili-
ties you have been bragging about, is involvement of organized
labor early on in the process.

So how can you have consultation if the other side doesn’t even
know they were consulted? There is some disconnect here that the
committee after three hearings has not been able to overcome—a
couple of hearings by this committee, Government Reform, and by
the Committee on Armed Forces.

So we are not improving our information here. Questions have
not been answered by the Pentagon that were posed in writing. We
have to get to a common agreement on the facts before we can pos-
sibly mark up a bill intelligently. Otherwise, we are just giving you
a blank check. Maybe some folks want to do that, but our job as
a Congress is to try and do our job in a responsible and fair fashion
that is strong on national defense and also preserves basic rights
for our citizens.

Mr. WoLrowiTzZ. I appreciate that spirit very much. I will do ev-
?rything that I can to make sure that we answer the questions
ast.

I am told that the questions for the record that we got from the
House Committee on Armed Services were sent over to that com-
mittee this morning; and I am told, Chairman Davis, that the ones
for the Subcommittee on Civil Service and Agency Reorganization
are on the way. Now, “on the way” is a magic three words in gov-
ernment.

Chairman Tom Davis. Thank you.

Mr. Waxman.

Mr. WaxMAN. I want to point out, Mr. Secretary, if you feel you
need flexibility in a certain area, we are happy to look at it. We
want to accommodate you.

On these other areas where you think you have protections, we
read it; and our lawyers say the protections aren’t there.

It shouldn’t be that we submit to you why it’s not there and you
look at it. We're the committee of Congress. Give us what you want
us to look at and let us collaboratively work on this problem. We
feel that this bill, maybe inadvertently, repeals huge sections of the
law and protections for workers. Maybe it was not intended, but it
is nevertheless the law, if we pass your proposal.

So please consider this an invitation not just for us to give you
our ideas but for you to give us what you need. We will try to ac-
commodate what you need without going beyond that.

Over and over again, you have said, well, you want what the
homeland security agency has. What they have is an experiment.
We ought to see how that works before we start applying it all
across the government. I don’t think we are prepared to do that.
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I hope not, because we went pretty far in that with a lot of theories
that have not been tested, based on the idea we are going to test
those theories.

I just make this not as a question but a statement that I hope
we will collaborate and find out from you what recommendations
you really feel you need, not just this bill modeled on Homeland Se-
curity but what you really need. For that we ought to accommodate
you.

Chairman Tom Davis. Thank you.

Mr. WoLrowITZ. Thank you. I will be very happy—it is not a
question. I will submit for the record a very clear statement of
where we feel that basic protections that people on both sides of
the table agree are essential are covered. Some of them may be in
redundant provisions in the bill so it may look as though you are
taking something out, but it remains somewhere else.

[The information referred to follows:]
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Hearing Date: May 6, 2003

Committee: House Government Reform
Member: Rep. Cooper

Witness: Mr. Wolfowitz

IFR: Page 88, line 2008

Rep. Cooper: ...I just make this not as a question but a statement that I hope we will
collaborate and find out from you what recommendations you really feel you need, not just
this bill modeled on homeland Security but what you really need. For that we ought to
accommodate you.

Mr. Wolfowitz: ...I will submit for the record a very clear statement of where we feel that
basic protections that people on both sides of the table agree are essential are covered.
Some of them may be in redundant provisions in the bill so it may look as though you are
taking something out, but it remains somewhere else.

Response:
Civilian Personnel Protections found in NSPS

Title 5, United States Code, Chapter 23 contains specific protections for employees. This
chapter of title 5 remains in full force and effect under NSPS.

Whistleblowing

o This protection is clearly delineated in NSPS section 9902(b)}(3)(A) and is clarified by
sections 9902(b)(3)(B) and (C). These provisions cite the authorities contained in
title 5 United States Code, Sections 2302(b)(1), (8) and (9) and identify whistleblower
reprisal as a prohibited personnel practice.

o Likewise, the ability to file a complaint with the Office of Special Counsel is
addressed as an employee right. DoD employees will receive equal protection under
NSPS when exercising their right to identify gross mismanagement or malfeasance.

Equal Employment Opportunity (EEQ) Complaint Process

¢ Section 9902(b)(3)(C) specifically prohibits NSPS from waiving, modifying, or
otherwise affecting any provision in law referred to in title 5 United States Code,
Section 2302(b)(1), (8), and (9) by providing for equal employment opportunity
through affirmative action.

e Any employee or applicant who believes that he or she has been discriminated against
retains the rights to file a complaint of discrimination under current EEO procedures
contained in title 29 Code of Federal Regulations 1614.
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Employment of Relatives

Section 9902(b)(3)(B) requires that the system established under NSPS must not
modify, waive, or otherwise affect any provision of title 5 United States Code, section
2302 relating to prohibited personnel practices.

One of these provisions, Section 2302(b)(7) specifically prohibits the employment of
a relative.

Veterans’ Preference

Section 9902(b)(3)(B) requires that the system established under NSPS must not
modify, waive, or otherwise affect any provision of title 5 United States Code, section
2302 relating to prohibited personnel practices. Therefore, any action involving
veterans’ preference that results in a prohibited personnel practices cannot be taken
under NSPS.

Title 5 United States Code, section 2302 (b)(11)(A) and (B) makes it a prohibited
personnel practice to “Knowingly take, recommend, or approve any personnel action
if the taking of such action would violate a veterans’ preference requirement or
knowingly fail to take, recommend, or approve any personnel action if failure to take
such action would violate a veterans’ preference requirement.”
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Mr. WAXMAN. If we think they are not covered, you wouldn’t
mind our making sure they’re covered?

Mr. WorLrFowiTZz. Right, with the important provision that we
have some disagreement about the extent of the collective bargain-
ing.

Chairman Tom DAvis. Clearly, there are some issues. You want
more flexibility. Right now, there are too many things bargained
that are really minutiae that you think don’t belong under the for-
mal procedures you have today that ought to be resolved in a fast-
er, more efficient way.

Mr. WoLFOWITZ. Absolutely.

Chairman ToMm DAvis. We understand that. But there are some
basic rights that, Mr. Waxman, you feel should be protected, and
I take it that on those issues there ought to be some protections,
and the question is, where do we draw the line? We may have some
philosophical disagreement on that.

I am trying to narrow the issues. We will work with them this
afternoon and this morning to see if we can resolve it.

Mr. WoLFOWITZ. Thank you, sir.

Chairman ToMm DAvis. Mr. Platts.

Mr. PrATTS. Thank you, Mr. Chairman. I appreciate all of the
witnesses here today. My apologies for being late.

General Pace, you will be glad to know I am coming from Parris
Island. I was up at 5:30 a.m. at the Crucible seeing your recruits
get great training.

I wanted to touch on two issues here, if I can, in my time. One
is that the concern from some of my union Federal employees back
home and here in the Washington area that this legislation is going
to result in more outsourcing of defense work, so a smaller civilian
work force.

Dr. Chu, I think, has referenced in previous testimony before us
that a significant number of uniformed jobs that are currently done
by uniformed personnel could be civilian, which I would think
would mean we would need more employees.

The chairman referenced in his opening statement the difficulty
of dealing with the complex labor-management regulations we have
now which often causes more outsourcing instead of using civilian
employees.

So I guess what I am looking for, Mr. Secretary, is your best as-
sessment of where you see the Federal civilian work force in num-
bers, if this so happens. Is it greater because you don’t have to
outsource more? Is it going to result in more outsourcing than we
already are seeing?

Mr. WoLrowiTZ. That is a fair question. This bill does not ad-
dress the issue of outsourcing. It is a major concern. There is obvi-
ously—in separate actions in legislation we are seeking authority
to outsource those things that are not appropriate for Federal em-
ployees, either uniformed or nonmilitary.

I have learned over the past years it is an incredibly complicated
issue. I think there are efficiencies that can be achieved for the
government, for the taxpayer by outsourcing. There are clearly im-
portant functions that have to be done by people who are perma-
nent employees of the Federal Government. I think the flexibility
this bill will give us is the ability to put much more of that into
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regular members of the civilian work force, instead of either going
to contractors, which is a work-around we engage in too often be-
cause we don’t have the flexibility, or in having uniformed military
perform those functions, when in fact we have an enormous stress
on our manpower as it is today.

Admiral, do you want to add to that?

Admiral CLARK. We are across every front. I look at my whole
human resource, the whole force structure as the active duty mili-
tary, the Reserves. I have 381,000 in the first group and 85,000 in
the second group, 200,000 civilians in the GS area, and a couple
hundred thousand contractors.

Across this whole front, the challenge that we are laying on our
whole Navy, every aspect of it, is, help us be more effective. Help
us be more efficient. That is for every element of this structure.

It is my conviction—and having observed the way we have to
work around—that one of the things we need to do is reclaim work
for government civilians that we have now out in the contractor
world.

We have living proof that we are unable to do that with the in-
flexibility of the system. The inflexibility gets to the time factor,
first and foremost. While this is being discussed, I have people call-
ing me: Hey, boss, if you get a chance to testify there, tell them
it took me a year and a half to get my person hired. These are real-
world cases. They are not mythology. That is the issue.

With the number that has been used about how many people we
have that are wearing uniforms that are doing things that are fun-
damentally nonmilitary in terms of having to—they are associated
to defense, it is very clear to us that we need to move part of the
work force into another segment, our four-element segment of our
whole human resource pool. I am convinced that this legislation
will allow us to do that in a much more effective way.

At the end of the day, no bones about it, what I am looking for,
I want to send proposals up through the Secretary of Defense and
to the President to come to the Congress to allow me to transform
the military.

Yes, we won big. We want, in every fight with a potential enemy
in the future—we are not looking for fair fights. We want to apply
the technology. We want the blinding speed that we saw in the last
one. We want them to see it again.

We want our kids to have the tools. To do that, we have to have
the very best people we can bring to bear to provide for the na-
tional defense.

General PACE. Sir, if I may—I realize we are over time, Mr.
Chairman—there is nothing more important than the obligation
that I and each of the Joint Chiefs has than taking care of those
in the Armed Forces. That is our sacred trust, to ensure we do the
right thing by our people as we accomplish our mission.

My personal background is one where my father came to this
country as a young man. He grew up in New York City. He joined
the International Brotherhood of Electrical Workers, Local No. 3 in
New York City. Everything my family has, and my mom’s current
quality of life, has to do with things that my family got through
collective bargaining.
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When I looked at the proposals that were coming over here, one
of the main things I looked at was to ensure that we were doing
right by our civilian force while we were doing right by our mis-
sion.

The specific words may be wordsmithed to make sure that we
have not inadvertently done damage to someone that we did not
mean to. But, clearly, the intent of this legislation is to take a su-
perb civilian work force and to ensure that we can recruit it, that
we can hire it, and that we can pay for it properly in the future
so that they are treated properly as essential members of the team,
just like everybody else in the Department of Defense. Thank you,
sir.

Chairman Tom DAvis. The gentleman’s time has expired.

Thank you very much.

Ms. Norton. Thanks for bearing with us.

Ms. NORTON. Thank you very much, Mr. Chairman. I appreciate
that you have afforded us at least one further hearing on the most
complicated proposal, I think, that has ever been presented to this
committee with respect to the civil service system.

Before I ask my question, I would like to say to all of you at the
table, I am a former chair of the Equal Employment Opportunity
Commission. I could not be more outraged at the kind of discrimi-
nation that could arise from this proposal. You have high-profile
sexual harassment in the Air Force Academy as I speak. Racial dis-
crimination is the ugly scar still present in our country, and you
have a proposal here that would deprive Federal employees who al-
ready don’t have the same equal employment rights that civilian
employees have already—you would deprive them of any third-
party review, which would mean they would be reviewed by their
own agency for discrimination by their own agency. You would
even eliminate or make waivable the right to file a complaint of
discrimination before the Equal Employment Opportunity Commis-
sion.

Sir and Lady, the Equal Employment Opportunity Commission is
the only expert agency on discrimination in the Federal Govern-
ment. The notion that a third of the work force can’t even file any-
more at the instance of the agency head is disgraceful.

Now, let me go on to ask another question, having put that on
the table and others having raised it. I appreciate that the wit-
nesses have come forward. I want to congratulate the Department
on the way in which it is carrying out its military mission.

I want to say to you that you are carrying out that mission from
the way you have done the bombing to the compassionate way in
which you are now carrying out the renewal in a way that makes
me proud. But employees have approached us such that one would
think that you were trying to imitate aspects of the regime you
have just defeated in the way this proposal reads.

And T just want to tell you why that is the impression that you
have given. OPM has been neutered, just as well bowed out, genu-
flected, not in it, pay for performance. But, according to GAO, no
performance appraisal system is in place, so employees don’t know
what in the world is going to happen.

Imagine yourself one of the one-third of the work force that is
reading what is proposed to happen to them. Imagine how you
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would feel: no consultation with representatives of the employees
who, by the way, have to make this system work if human capital
means anything in your department; abolition or waivers of almost
the entire civil service system.

And, finally, the part that outrages me most, to the general pub-
lic we say to you, no notice and comment. All of this can be inter-
nal to us. That is why I think my comments about imitating as-
pects of the regime you have just eliminated were appropriate.

Now, I am concerned that if you are going to do this, there ought
to be some real emergency that makes us rush to the table, to dis-
card all that we have done as wrong and perceived quickly without
scrutiny or the kind of review we give even lesser proposals.

As I understand it, Secretary Rumsfeld wants to transform the
entire Defense Department. I commend him for that. It needed to
be done before September 11th. Since September 11th it is impera-
tive and indispensable. But if that is to be done, as I recognize the
Department, there are three parts of it that are major.

There is the military part, and I thought the whole point was to
match the civilian and the contractors to the military part so that
it all runs smoothly. But as I read what the GAO said, there is a
criticism that goes to the heart of what is proposed here, because
according to the GAOQO, in order to improve human capital strategic
planning for the DOD civilian work force, GAO recommended that
the Secretary of Defense direct the Under Secretary of Defense,
Personnel and Readiness, to assign a high priority to and set a tar-
get date for developing a department-wide human capital strategic
plan that integrates both military and civilian work forces and
takes into account contractor roles and sourcing initiatives.

We are given no plan for integrating anything. In fact, the De-
partment’s response was simply not to concur that kind of integra-
tion was necessary. So how are we to know that we are putting the
cart before the horse? How are we to know that whatever you do
to the civilian side is really going to match up with the military
side and the contractor side?

Chairman Tom Davis. Thank you.

Mr. WoLFowITZ. Mr. Chairman, I have said I would like to sub-
mit something for the record. But I think it is important to state
clearly that this legislation leaves completely intact, as I under-
stand it, merit system protections, it leaves completely intact prohi-
bitions on prohibited personnel practices, it leaves intact equal em-
ployment opportunity provisions, it leaves intact veterans’ pref-
erences.

Ms. NORTON. Excuse me. I want to read to you what in fact the
bill says.

Relating to the sense of the Congress, the sense—what you
downgrade, you downgrade the rights of these employees because
you make it a sense of the Congress that employees are entitled
to fair treatment in any appeals.

You do not in fact make it enforceable as it now is, but in fact
it is waivable.

Chairman Tom DAvis. The gentlelady’s time has expired.

Ms. Watson.

Mr. WoLrowrTz. If I might respond, we have worked closely with
Kay Coles James and her people in OPM to try to make sure that
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in fact those protections are included in the bill. I think we
achieved it.

I would like to ask Director James if that is her view.

Ms. JAMES. That is, in fact, my view. I would also like to say for
the record that OPM does not feel neutered through this process.
As a matter of fact, the legislation states clearly that the Secretary,
working in conjunction with the Director, will implement the new
systems within the Department. And we know, in close consulta-
tion with the Department of Defense, that it is not their intention
in any way to water down those civil service protections.

Chairman Tom Davis. Thank you.

Ms. Watson.

Ms. WATSON. I want to thank the Chair and the witnesses. We
appreciate your bringing those issues to us.

Can I get a yes or no answer, Mr. Wolfowitz, to these questions?

As I understand the bill in front of us—and I asked for it so I
can read the wording. I am not used to working in the dark; I am
used to looking at each word of a legislative document, because
that then will become the law.

Yes or no, are you eliminating employees’ collective bargaining
rights which are set forth in Chapter 71 of Title 5, yes or no?

Mr. WoLFOWITZ. My understanding is, we are amending those,
we are not eliminating them.

Ms. WATSON. Amending or eliminating. I will ask staff to check
the language to see if you amend or you eliminate.

As I understand, this bill completely strips Federal employees of
their collective bargaining rights. Yes or no?

Mr. WoLFOWITZ. I believe that is wrong. It changes the way in
which it is done. It consolidates collective bargaining at the na-
tional level. I do not believe it is correct to describe it as stripping
them of their collective bargaining rights.

Ms. WATSON. Does the bill waive Chapters 75 and 77? Does it
waive?

Mr. WoLFowITZ. It gives the Secretary authority to waive those
chapters.

Ms. WATSON. All right. The Secretary is part of the executive
branch?

Mr. WOLFOWITZ. Yes.

Ms. WATSON. The Congress is the legislative branch. So do we
have a constitutional issue here? If the Secretary then makes those
decisions, we make policy. So if I understand, Chapters 75 and 77
are waived by the Secretary if he or she chooses; therefore the pol-
icy will be made with the Secretary and not with the Congress?

Mr. WoLrowITz. Obviously that waiver would require legislation.
But I think, more importantly, if the Secretary would waive some
of those provisions, that would be something that is reviewable by
the Congress. And if——

Ms. WATSON. After the fact, as I understand from the bill; is that
correct? I am reading the words of the bill itself. So we can prepare
pertinent and relevant amendments. But from the way I read the
billl, the decision would be in the hands of the Secretary to change
policy.

Mr. WoLFOWITZ. Mr. Chairman, could I ask Mr. Chu to address
that?
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Chairman ToMm DAvVIS. You may.

[Witness sworn. |

Mr. CHuU. The proposal, which parallels what was given to Home-
land Security, does put the power to waive in the Secretary’s
hands.

I think you need to look, in my judgment, at the relationship be-
tween the Department of Defense and the Congress on matters of
this sort. It is a close and collaborative relationship. The Congress
gives extensive direction, both in statute and its report language,
as to how it expects the Department to carry out provisions of the
law.

Ms. WATSON. But am I correct that by reading the legislation—
you see, you should not let us see the legislation if you are going
to give those kinds of answers.

But am I correct that the Secretary can make the policy and then
inform the Congress after it is made, confer with the Congress?

Mr. CHu. I think that is typical of the grants of authority Con-
gress has given to the Secretary of Defense.

Ms. WATSON. No, no, no. I am talking about the legal language
in the bill. Would you agree?

Mr. CHU. The proposed bill does give the Secretary power to
waive those chapters in order to reach the results Dr. Wolfowitz de-
scribed.

Ms. WATSON. Thank you.

I understand that when national security is involved, already
currently law specifically allows the Department to fire someone
immediately. I have listened intently to the witnesses. And I agree
you need to have the flexibility, particularly in hiring. Particularly
in hiring we need experts. We need people with the information,
we need people who are trained for the 21st century. I couldn’t
agree with you more.

What I am having problems with is the way we are going to get
rid of a lot of people who have been working within government
under some protections. So I understand that in terms of the De-
partment, DOD, there are already provisions within the law to let
that person who has been sleeping on the job three different times
go immediately. Is that correct?

Mr. WoLFowiITZ. No. My understanding in that specific case, be-
cause you had to wait until it was three different times, you
couldn’t just do it once. Even though that particular employee al-
ready had been counseled on other aspects of misbehavior, it took
a year to get rid of that particular employee. So my understanding
is, you do not have that kind of flexibility.

The goal here is not to have large-scale RIFs of Federal employ-
ees. As Admiral Clark has said, we face a problem that large, very
large numbers of our work force are going to be eligible for retire-
ment in the next few years, and we need the ability to hire the
right people in the right places to replace them. If we don’t have
that, we are going to end up with more of these contractor work-
arounds and more people who are not in the regular civil service
when they should be, and more people who are not in unions when
they should be, a less motivated work force and a less protected
work force.
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Chairman ToMm DAvis. The gentlelady’s time has expired. If you
have additional questions, if you can get them——

Ms. WATSON. I will put them in writing.

Thank you, Mr. Wolfowitz.

Chairman ToM Davis. Mr. Wolfowitz, I will try to get Mr.
Kucinich very quickly. I know that he has a question. Then I will
dismiss the panel.

Mr. KuciNicH. I want to thank the Chair, and thank Mr.
Wolfowitz for remaining for this.

Every fair analysis indicates that this legislation would have
very serious negative effects on whistleblowers. The transformation
plan would eliminate the statutes that established due process and
appeal rights for disciplinary actions; 75 and 77 of Title 5, which
would provide that an employee against whom a disciplinary action
is proposed is entitled to advance written notice of the disciplinary
action, reasonable time to respond, to be represented by an attor-
ney, and a written decision by the agency listing the specific rea-
sons for the disciplinary action.

The transformation plan really doesn’t offer a replacement for
Chapters 75 and 77. It basically allows DOD to rewrite those chap-
ters to the satisfaction of management.

Let me tell you why this becomes very significant. We have a
case that on or about April 28, 2003, investigators from the Office
of Inspector General disclosed the identity of a key civilian inform-
ant to his superiors at the Defense Finance Administration in
Cleveland.

Mr. Dan Drost, who is a financial systems specialist in the Active
Duty Navy pay division of DFAS, has been a key informant in the
Department of Defense’s Inspector General’s investigation, into the
causes of an erroneous privatization that resulted in the waste of
$31 million in taxpayers’ money. And as you may know, the De-
partment of Defense Inspector General has reported that the pri-
vatization of military retired and annuitant pay functions were er-
roneously awarded to a private contractor, whose bid exceeded the
in-house bid.

The Department of Defense Inspector General’s investigation was
significantly aided by the information given by this whistleblower.
Over the past 2 years, when the IG’s investigators desired face-to-
face discussions with the whistleblower, they made arrangements
directly with him. They met outside of the office. Their contact with
him was confidential.

For some reason this time, the IG investigators approached
upper management to schedule an interview with the whistle-
blower at the recent visit. Upper management informed Mr. Drost
that they had scheduled a meeting with him to be interviewed by
the IG at the IG’s request. Indeed, the IG investigator went so far
as to ask the whistleblower if he would allow a representative from
the DFAS headquarters to be present at the interview.

The IG identified this whistleblower to his upper management.
The same whistleblower has been in contact with my office in my
capacity as the ranking Democrat on the oversight subcommittee
that has jurisdiction over the Department of Defense. He has been
in contact with my office for over 2 years about this erroneous pri-
vatization of the military retired and annuitant pay functions. He
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brought this case of abuse of taxpayers’ funds to my attention, was
very helpful in providing our office with materials that I used to
press the Inspector General for the above-mentioned investigation.

So, Mr. Secretary, this Mr. Drost provided information that led
to the identification of $31 million in abuse and waste of taxpayers’
funds. Now, because of the malfeasance of the IG’s office, this whis-
tleblower has been exposed, and I am asking you to give your as-
surance to this committee, notwithstanding this matter of Chapter
75 and 77, that Mr. Drost will face no retaliation, direct or indirect,
that there will be no reprisals, that you will be watching to see
what happens and there will be harsh consequences for anyone
who tries to retaliate against him, and that he should be thanked
for serving his nation.

Mr. WorLrowiTz. Congressman, I agree that he should be
thanked. Whistleblower protections are not to protect the whistle-
blower, but also the taxpayer so that we can get that kind of infor-
mation.

I am going to try to find out whether we have the wrong regula-
tions or the regulations that we have weren’t followed properly.
But we have contacted the whistleblower in question. We have
given him both office and cell phone numbers of two senior man-
agers within the DOD-IG.

I will hold those people responsible to make sure that there is
no retaliation against him, and we owe you an answer to your let-
ter, which I think we got yesterday.

This is an important case, but as I have said over and over
again, there is nothing in this bill that is intended to reduce protec-
tion for whistleblowers. I think it is an important part of function-
ing effectively.

Mr. KuciNIcH. I appreciate the Secretary’s responsiveness. But
there are provisions in this bill that would make whistleblowers
much weaker. And this case in Cleveland is a graphic example of
what happens, Mr. Chairman, if Federal employees who are con-
scientiously doing their job to protect the taxpayers are put at risk
and are exposed. So I am asking this case to be in the consider-
ation of your Department when you are looking at what happens
to whistleblowers, because the whistleblowers are the ones that
save the taxpayers money.

We must protect them. And, frankly, Mr. Secretary, this rewrite
of these chapters does not accomplish that.

And I appreciate the Secretary’s, Mr. Chairman, going on record
and stating that Mr. Drost will not only be appreciated, but will
be protected from any kind of reprisals by his superiors.

Chairman Tom DAviS. The gentleman’s time has expired.

The whistleblower protections are not waived under this act, to
my knowledge. If the gentleman can cite me a section, I will be
happy to look at it and correct it. But we have checked; I don’t
think they are not waived, but I appreciate the gentleman bringing
this up to our attention.

Mr. KuciNICcH. I thank the Chair.

I just want to respond that this transformation plan doesn’t offer
replacement for Chapters 75 and 77. It would allow DOD to rewrite
those chapters to the satisfaction of management. That is really
going to be little comfort to whistleblowers, because their right to



159

protect the public and blow the whistle might be protected, but
their due process and appeal rights, which are necessary to defend
whistleblowers against retaliatory actions will be eliminated in
favor of whatever replacement process that they want to come up
with.

So that is the point I am making. I appreciate the kindness of
the Chair in making sure I had the chance to make that point.
Thank you.

Chairman ToM DAvis. Thank you very much. I think I can as-
suage the gentleman’s concerns.

Secretary Wolfowitz, thank you very much. I think what I would
like to do is—I know other Members have questions of the panel.
I know you have to leave. I don’t know if the Admiral and General
have to leave as well. But if we have Dr. Chu up here, he can an-
swer some additional questions on this panel, if that is all right
with you, Mr. Secretary?

Mr. WoLFOWITZ. Yes, it is. And if I might just, before leaving,
first of all, thank you, Mr. Chairman and the members of this com-
mittee for helping us to look at this very important legislation in
an expeditious manner.

I would also like to affirm that we have worked closely with Kay
James and OPM, will continue to do so to ensure that the protec-
tions that this committee and the Department of Defense hold dear
are fully protected and preserved.

I want to thank Director James for her partnership in that. And
I will make sure myself that these issues that have been raised
here with respect to whistleblower protection and EEO protection
are properly taken care of in this bill. I have been assured that
they are. I will make doubly sure.

Chairman Tom Davis. Thank you very much.

Dr. Chu, you have been sworn so you can get up here and—we
are going to move with Mr. Janklow for questions. Then I have
Mrs. Maloney next, Mr. Clay after that, and then Mr. Davis.

Mr. JANKLOW. Thank you very much, Mr. Chairman.

If T could, and I would like to ask you, Ms. James, if I could—
first of all, just a comment. Many of us in America have felt that
the Department of Defense’s primary function is to defend this
country and, when necessary, deal with offensive actions on behalf
of this country and, when necessary, deal with defensive actions on
behalf of this country. And the best team to put together to do that
isn’t always known in advance all of the time.

If T could ask you—and, first, let me ask you, General, if I
could—in the Armed Forces, when you decide to make a change in
somebody running an operation on the military side, how long does
it take you to do it?

General PACE. Usually a commander takes his time to make the
proper leadership decision. Once he has decided on a course of ac-
tion, he directs it immediately, sir.

Mr. JANKLOW. When the defense—sometimes maybe even the
survival of this country or some of its people are at stake, you can
move very quickly, because you have to move very quickly.

What is the difference between the civilian side and the military
side, if there is one, when it comes to the real defense of this coun-
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try? I realize some rare—they carry weapons and, you know, en-
gage in combat operations.

But why should the civilian side—you don’t have any reason why
the civilian side should be any different in the Defense Depart-
ment?

General PACE. Sir, from my perspective, the civilian side is very
much an embedded part of the Defense Department, and is very
much a part of our team. They provided invaluable support to our
Armed Forces during recent combat operations. We should have
the same rights for all members of the Armed Forces, whether they
are wearing uniforms or not.

Mr. JANKLOW. Ms. James, if I could ask you, ma’am, one of the
statements made, if somebody were to sleep three times on the job,
then they could be fired. I don’t know what the rules are in the De-
fense Department right now. Can you sleep three times before you
get fired?

Ms. JAMES. Well, there may be managers out there who would
hesitate to take action because of the burdensome processes that
are in place. But those processes are there to protect employees
from what may be overly zealous managers or for retaliation or
those sorts of things.

Our desire is to improve and shorten the appeals processes, not
to strip them away. So we are not implying that person should
have no rights or no rights of appeal or process. But certainly the
ones that are in place are overly burdensome and cumbersome.

Mr. JANKLOW. I realize this has grown up over a long period of
time. We start out everything, like we do in America, small; and
then we never subtract, we just keep adding all of the time. So
things become cumulative.

But recognizing that they become cumulative—and I also recog-
nize that there would be very significant changes in the Depart-
ment of Defense—one, could you give me an example of any admin-
istration, be it my party or the other party, that would not want
the best possible people at the moment being employed in the De-
partment of Defense at any level, in any capacity?

Ms. JAMES. I can’t give you an example of anyone in any admin-
istration, this or previous, that does not feel the same level of frus-
tration with the outdated and antiquated systems in which they
have to operate.

I have often said that if you take America’s most creative and in-
novative CEO, that is known as a “turnaround artist,” that can go
in and make a company turn a profit and produce results, hire that
person and put them in a Federal agency and say, you must oper-
ate within the confines of these systems, they would be very frus-
trated in a very short period of time.

And so our challenge is to try to figure out how to save the best
of the American civil service, all of those protections that we talked
about, but at the same time reform the systems that are in place
under that service.

There has been a huge cry in this country for civil service reform
for a very long time.

Mr. JANKLOW. Ma’am, before this committee we had Paul
Volcker, Mr. Carlucci and Ms. Shalala testify on behalf of a com-
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mission that they are all members of, all expressing the frustration
that they have had in trying to administer the Federal agencies.

Using the Department of Defense, the Securities and Exchange
Commission and NASA as really a pilot project, really three crucial
agencies, all three of which have had unique trauma over the last
3 years—clearly within NASA, clearly within the SEC in terms of
protecting shareholder and investors in America, and the Depart-
ment of Defense upon which this country’s absolute survival, with-
in which it rests—this is just a comment, Mr. Chairman, but I can’t
imagine any place that is more ripe for pilot project restructuring
than these particular agencies.

Thank you.

Mrs. DAVIS OF VIRGINIA [presiding]. Thank you, Mr. Janklow.

Mrs. Maloney.

Mrs. MALONEY. Thank you very much.

And thank you all for your service. Mr. Wolfowitz in his opening
comments said that one of the reasons that we need this massive
change is September 11th; and as one who represents New York
City—I lost 300 constituents on that fatal day—September 11th
changed many things.

But, certainly, the professional employees on the city, State and
Federal levels, by all accounts, were heros and heroines, many of
whom gave their lives volunteering, they weren’t even supposed to
be in the office, rushing in to be part of the bucket brigade in the
effort to save others.

And I would say the military’s success that we have seen in Iraq
is again testimony of the flexible, responsive, hard-working civilian
forces that were there supporting them.

So my question is, where is the problem? And when you talk to
the head of the General Accounting Office, Comptroller Walker in
his testimony, he urges against these massive, sweeping changes,
and urges us to go forward statutorily with the changes that we
need. And I would like to put in the record an article that was in
the Washington Post today, entitled, “Hill Should Heed GAO’s
Chief’s Cautions on Civil Service Changes at the Pentagon.”

[The information referred to follows:]
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Hill Should Heed GAO Chief's Cautions on Civil Service
Changes at the Pentagon

By Stephen Barr

Tuesday, May 6, 2003; Page B02
O n the big issues, Congress usually pays attention to Comptroller General David M. Walker.

He heads the General Accounting Office, which throws up red flags on waste, fraud and
mismanagement in the government. He looks to the bottom line -- whether Social Security, tax cuts or
other big-ticket items. He also constantly reminds federal agencies that people are their most important
asset.

But when it comes to overhauling the civil service at the Department of Defense, it appears that
Walker's words of caution may be lost in the rush to give the Pentagon far-reaching authority to change
the way it manages and pays DOD civilians.

In testimony last week before House committees, Walker warned against rushing Defense civilians out
of the General Schedule, with its guaranteed annual salary increases, and into a pay-for-performance
system.

Walker pointed out that the "vast majority" of Defense Department management systems are not
designed to support meaningful evaluations of employees and decisions to raise or lower employee pay.
He stressed that the Pentagon's proposal needs to be weighed carefully because it could hold
implications for federal employees at other agencies.

Members of Congress are under pressure from the Bush administration to give the Pentagon what it
wants. Defense Secretary Donald H. Rumsfeld met with Vice President Cheney and White House Chief
of Staff Andrew H. Card Jr. to obtain their support, and White House aides have met with congressional
staffers to answer questions.

It's unclear, however, what Congress will do. Thomas M. Davis ITI (R-Va.), chairman of the House
Government Reform Committee, has scheduled a hearing for today. Sens. Susan M. Collins (R-Maine)
and George V. Voinovich (R-Ohio) plan to work up their own proposal for the Senate to debate:

Walker has urged lawmakers to hold off on the Pentagon proposal and instead create "statutory
safeguards" that would apply to all federal agencies, not just Defense.

The safeguards, Walker said in a recent letter to Rep. Danny K. Davis (D-I11.), should be designed with
the help of employees and union representatives, in part because they know best what skills are needed
to accomplish an agency's mission.

In designing the system, Walker said, steps should be taken to ensure that it operates with equity and
minimizes the chances for political abuse. Independent reviews should take place to check on the
system's integrity and credibility, and agency boards that handle pay decisions should be made up
predominately of career officials, he said; and employees should be given an internal grievance process
to handle their complaints.
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The system also should provide "reasonable transparency,"” Walker said. That could include publishing
the results of pay decisions, while protecting the privacy rights of employees, and making public the
results of employee surveys.

The principles for such government-wide safeguards could be written into law, with rules issued by the
Office of Personnel Management, he said.

Let's hope Congress takes Walker's advice into account. Congress last year granted wide management
leeway to the Department of Homeland Security, but the design of that new personnel system will not be
finished until later this year. Although the Pentagon has done some testing of pay-for-performance,
those expetiments have covered less than 10 percent of the Defense workforce, and some of the projects
are still evolving.

It's important to note that Walker is not opposed to an overhaul of the federal pay system. "There is a
growing agreement on the need to better link individual pay to performance," he wrote Rep. Danny
Davis. "Establishing such linkages is essential if we expect to maximize the performance and assure the
accountability of the federal government for the benefit of the American people.”

But Walker thinks Congress should be careful in changing the pay policy for 746,000 Defense civilians.
"Moving too quickly or prematurely can significantly raise the risk of doing it wrong," Walker said.

Diary Live

Please join me at noon tomorrow for an online discussion of federal employee and retiree issues on
Federal Diary Live at www.washingtonpost.com.

Stephen Barr's e-mail address is

barrs@washpost.com.

© 2003 The Washington Post Company
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Mrs. MALONEY. Likewise, the GAO, the independent body, came
out with a list of violations, challenges, questions, whatever you
want to call it, questioning DOD’s strategic plan. So before we go
in and throw out a system that worked tremendously well on Sep-
tember 11th, tremendously well in the current challenge that we
just went through, to put in what?

And we don’t even know what we are going to put in, because
you haven’t come out with it; and I find that tremendously trou-
bling. If there is a problem, let’s fix it. I don’t think anyone thinks
that someone should have a Federal job and sleep on it. If that is
the problem, fire the person or create a system where you can fire
the person. But don’t go in with a sweeping change that we don’t
even know what it means.

And GAO serves a purpose. One of the arguments that was made
is that the elected officials come and go, the appointed officials
come and go—the appointed officials are here roughly 18 months—
but that it serves a purpose to have a professional work force that
is there through many administrations, who knows how to get
things done, and whose sole purpose is to serve the citizens of this
country and not necessarily a particular party. They are supposed
to be independent and serving whoever is there.

Now, GAO came out with a recent history of DOD. And in it, the
Comptroller General gave the Department a D-plus, as being poor-
ly managed. And they then cited that DOD had over $1 trillion
worth of transactions that were unaccounted for last year.

So before we turn over sweeping changes that we seem to dis-
agree on what they are, I would like to know what happened to
that $1 trillion? I think that is a good first start to find what hap-
pened to $1 trillion the DOD says is missing. And they further say
that DOD is responsible for 9 of the 25 highest risk areas in Fed-
eral Government, including decades-old financial problems.

Now, why should we change this? Many of my colleagues have
pointed out questions, and you—the panel seem to disagree. They
say that certain protections are not there, and they cite from the
law that they are not there. You say that they are there.

I think at the very least, before we move forward in 10 days,
which is what is planned to pass this, we agree on what is in it.
And if it is such a good bill, then why are you rushing so quickly
to push it through before we have a clear understanding of what
is in there?

My colleague raised sexual harassment, that in the law that you
are changing, that you then appeal to your supervisor. To the con-
trary, you have to have an independent person supervise, look at
this. It could be the supervisor that is causing that problem; and
if it is, if you say you are going to manage it so well indeed. DOD
is saying that you are not, that there is $1 trillion missing, you
have no plan in place—you are changing everything. And my ques-
tion is, why—if it is such a great plan, why can’t we work through
what is exactly in this bill and understand it in a bipartisan way?

One of my colleagues said we are talking past each other; people
are reading lines of the bill, and you are saying it is not true. And
I go back also to the comment of Comptroller General Walker. If
there is a problem, we all want to correct it. Let’s correct it statu-
torily.
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But to take everything that has been put in basically to protect
taxpayers’ dollars, to protect a work force that is not political cro-
nyism, but is hired on merit to perform work through whatever
party is in power, that all of these safeguards shouldn’t be re-
moved.

So my question is, if it is such a great bill, why are we moving
so quickly before we decide together what is in it? The testimony
has really, quoting line by line, been refuted back and forth today.

And second, why not follow what the Comptroller suggested. If
there is something wrong, then let’s statutorily correct it, but not
give sweeping control of a massive area of government to an agen-
cy, by professional accounts, in its financial management—I would
consider losing $1 trillion a serious situation.

I would consider getting a D-plus on your management serious.
I would consider having a—GAOQO called it nine of the highest risk
areas in the whole Federal Government for mismanagement are in
DOD. Why in the world should we then turn around and give you
sweeping powers to totally change everything when you haven’t
run it well to begin with, according to DOD and management—ex-
cuse me, according to GAO.

[The prepared statement of Hon. Carolyn B. Maloney follows:]
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STATEMENT OF CONGRESSWOMAN CAROLYN B. MALONEY

Committee on Government Reform
Full Committee Hearing

“Civil Service and National Security Personnel Improvement Act”

May 6, 2003

Thank you Mr. Chairman and Ranking Member Waxman. I’d like to extend a warm
welcome to each of our witnesses today, and particularly to you, Mr. Donaldson.
Congratulations for your successful work on the Global Settlement issue last week. I
truly hope this will usher in a new era on Wall Street. Thank you all for taking your time
to share your perspectives on this critical legislation before us today.

To place our deliberations in context, I remind my colleagues on the Government Reform
Committee and our esteemed witnesses that democracy is not a streamlined, efficient
process, nor, according to our nation’s founders, should it be. Debate by the various
factions of interest takes time, and I urge that we slow down the legislative process for
this bill.

Substantive changes to the Civil Service are at stake. We must assure that safeguards
against corruption, abuse and arbitrary job losses are in place. Proven human resource
management techniques are must be included.

With 2/3 of a million employee jobs at stake, the rush to move DoD personnel out from
under OPM human resource practices appears to be an attempt at empire building - a
power grab separating DoD civilian personnel from established, workable human
resource management practices. What is of grave concern is that this bill throws 700,000
careers, work practices, and due process rights to the political wind.

Bureaucratic neutrality is a bedrock principle of the Civil Service established by the
Pendleton Act of 1893. The Pendleton Act provided safeguards for civil service
employees against firing as politicians came and went.

H.R. 1836 bill disregards that principle in major ways. Personnel performance measures
tied to mission and goals are missing. Instead the bill opens the way for political
favoritism - a tactic that dramatically affects the way policies are interpreted and
implemented - in hiring, promotions, transfers and raises. Politicizing 700,000 DoD
employees is not a good idea for the future of democracy or for bureaucratic neutrality in
the Civil Service.

The bill makes sweeping changes to DoD personnel policies, but the employees have
been left out of the process so far, altogether. In modern management, a touchstone is
employee involvement. The GAO calls this involvement essential for success.
Employees and their representative unions need to be involved in the process before the
fact, not afterward.
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The bill has other problems with proposed changes in SEC hiring practices and NASA
demonstration projects, but others of my colleagues will address these issues, so I will
conclude.

Basically, we need to slow down consideration of this bill, demand that due process and
direct bargaining rights are preserved, and require the inclusion of proven personnel
principles. The bill must ensure quality, performance, transparency, accountability and
protection of employees from political turnover. Considering that many of the changes
this bill proposes will open the way for abuses that the Pendleton Act of 1893 was
enacted to eliminate, we should proceed deliberatively and with caution.
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Chairman ToM DAvis. The gentlelady’s time has expired. I think
that is why they are asking for changes so they can bring that D-
plus up.

Dr. Chu, do you want to respond to that?

Mr. CHU. Absolutely. Let me try to respond very briefly to your
question and to your concern with the sense of urgency here.

First of all, we, like you, greatly admire the performance of the
civilian employees of the Federal Government. Especially those at
the Department of Defense, and likewise at the Pentagon, Septem-
ber 11th, performed heroically. In many instances, I fear, it is our
conclusion that they performed so well despite, not because of, the
rules under which we must operate. It is those rules that we seek
to modify.

Mrs. MALONEY. Excuse me, sir. What specific rules made it im-
possible for our civil servants, those that ran to—September 11th
to save lives, those that worked so brilliantly to support our mili-
tary, what specific rules made it impossible for them to perform
their job?

Chairman ToM Davis. Mrs. Maloney, your time has expired. He
is trying to answer the last question. But we have got to stop it,
SO we can move on.

Mrs. MALONEY. Mr. Chairman, I have a few written questions,
and I would like to put them before the panel and have them an-
swered before you move forward.

And I would like to know where that missing $1 trillion is.

[The information referred to follows:]
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CONGRESSWOMAN CAROLYN B. MALONEY

Committee on Government Reform
Full Committee Hearing

“HLR. 1836 Civil Service and National Security Personnel Improvement Act”
May 6, 2003
QUESTIONS FOR DEPUTY SECRETARY PAUL WOLFOWITZ, DEPARTMENT OF DEFENSE

1. GAO has criticized DoD for its poor bookkeeping, noting that the Departroent lacks
“fundamental controls and management oversight” in it handling of money, as well as in
numerous other areas. In 2001 the Comptroller General gave the Department a D+ grade on
economy and efficiency. DoD had over $1 trillion worth of transactions that were unaccounted
for last year. Given these serious problems, why should Congress frust the DoD to be able to
devise, implement and manage a completely new, untried, personnel system?

2. According to the language of the bill, DoD seeks a waiver from Chapter 77, which currently
ensures that an objective third party, such as the Merit Systems Protection Board (MSPB) or the
Equal Employment Opportunity Commission (EEOC) reviews agency disciplinary action.
Particularly in cases alleging sexual harassment or racial discrimination, there’s a need for the
cases to be handled by outside entities that have no connection to the Department. How have
these appeals rights in any way hindered DoD’s ability to perform its mission? And why would
DoD want to waive impartial third party involvement as a basic protection for employees?

3. Itis troubling that DoD’s proposal provides for the potential elimination of the basic right of
employees to file discrimination cases with the EEOC. Instead of designing a completely new
system, if the current one presents a problem to DoD, why shouldn’t the current system be
adjusted?

4. This bill states, “the new [personnel] system would be based upon the Department’s Civilian
Human Resources Strategic Plan”. However, in April 2003, GAO reported that the DoD’s
strategic plan “lacked key elements found in fully developed plans.” How can DoD accomplish
the development and successful implementation of a new system when the Department has
been unable to accomplish the following critical elements of its present plan?
DoD’s plan does not show mission alignment, i.e. the plan does not “clearly show how
the civilian workforce contributes to accomplishing an organization’s overarching
misston” (p.15)

DoD’s plan does not reflect a “results-oriented approach to assessing progress toward
mission achievement” (p. 16). Since it is the intent of to new bill is create a system
based on performance and results, what is DoD’ proposed strategy to shift from its
inability to achieve even a plan to do this to the actual implementation of a new,
results-oriented system?
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The GAO found documentation that the DoD plan does not contain sufficient data about
its workforce availability nor what its workforce needs are (p. 15). How does DoD
propose that new legislation will correct this problem?

Since the DoD current plan contains no strategy to address how the civilian workforce
would be integrated with military personnel and contractors to coordinate efforts
efficiently and appropriately (p. 22), how would the proposed legislation correct this
deficiency and contribute to the DoD’s ability to accomplish development of a plan to
do so?

5. By the DoD>’s own response to the GAO report, the strategic planning processes are only “in
the earliest stages of development.” How does DoD propose to development and implement its
strategic plan while creating an entire, new personnel system...and within the two years as you
personally suggested today in your testimony that the DoD could do?
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Hearing Date: May 6, 2003

Committee: House Government Reform
Member: Rep. Maloney

Witness: Mr. Wolfowitz

1. GAO has criticized DoD for its poor bookkeeping, noting that the Department lacks
“fundamental controls and management oversight” in its handling of money, as well as
in numerous other areas. In 2001 the Comptroller General gave the Department a D+
grade on economy and efficiency. DoD had over $1 trillion worth of transactions that
were unaccounted for last year. Given these serious problems, why should Congress
trust the DoD to be able to devise, implement and manage a completely new,
untried, personnel system?

Response: The Department has had longstanding, successful experience in testing
civilian personnel management flexibilities. These pilot projects currently cover a
diverse group of defense civilian employees numbering more than 30,000. The Office of
Personnel Management has evaluated the personnel flexibilities that we currently use in
the Demonstration Projects and has overwhelmingly approved their success.
Additionally, we have extensive experience in the operation of the Department’s military
personnel system with over 1.4 million active duty and 866,000 selected reserve military
members. These facts alone should support our ability to develop and operate a new
civilian personnel system.
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Hearing Date: May 6, 2003

Committee: House Government Reform
Member: Rep. Maloney

Witness: Mr. Wolfowitz

2. According to the language of the bill, DoD seeks a waiver from Chapter 77, which
currently ensures that an objective third party, such as the Merit Systems
Protection Board (MSPB) or the Equal Employment Opportunity Commission
(EEOC) reviews agency disciplinary action. Particularly in cases alleging sexual
harassment or racial discrimination, there’s a need for the cases to be handled by
outside entities that have no connection to the Department. How have these
appeals rights in anyway hindered DoD’s ability to perform its mission? And
why would DoD want to waive impartial third party involvement as a basic
protection for employees?

Response: Nothing in the proposed legislation affects the ability of an employee
to file a complaint of discrimination with the Equal Employment Opportunity
Commission, which is not covered in Chapter 77. However, our legislative
proposal would permit a change in a system of appeals that the General
Accounting Office found to be “inefficient, expensive, and time-consuming”
(GAO/T-GGD-96-110). The GAO further stated, “because the system is so
strongly protective of the redress rights of individual workers, it is vulnerable to
employees who would take undue advantage of these protections. Its protracted
processes and requirements divert managers from more productive activities and
inhibit some of them from taking legitimate actions in response to performance or
conduct problems.”
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Hearing Date: May 6, 2003

Committee: House Government Reform
Member: Rep. Maloney

Witness: Mr. Wolfowitz

3. Itis troubling that DoD’s proposal provides for the potential elimination of the
basic right of employees to file discrimination cases with the EEOC. Instead of
designing a completely new system, if the current one presents a problem to
DoD, why shouldn’t the current system be adjusted?

Response: Again, nothing in the proposed legislation affects the ability of an
employee to file a complaint of discrimination with the Equal Employment
Opportunity Commission, as provided for in 5 United States Code, Chapter 23,
Section 2302. ‘
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Hearing Date: May 6, 2003

Committee: House Government Reform
Member: Rep. Maloney

Witness: Mr. Wolfowitz

4. This bill states “the new [personnel] system would be based upon the
Department’s Civilian Human Resources Strategic Plan. ” However, in April
2003, GAO reported that the DoD’s strategic plan “lacked key elements found in
fully developed plans.” How can DoD accomplish the development and
successful implementation of a new system when the Department has been
unable to accomplish the following critical elements of its present plan?

Response: The GAO report does not question the ability of DoD to “accomplish
the following critical elements of its present plan.” On page 18, the GAO report
states, “Many human capital officials we spoke with noted they have only recently
begun to transition from their past role of functional experts — focused primarily
on personnel transactions — to partners with top leadership in strategically
planning for their civilian workforce. In their new role, they expect to make
improvements in strategically managing civilian personnel, including identifying
results-oriented performance measures in future iterations of their plans.”

- GAO: DoD’s plan does not show mission alignment, i.e. the plan does not
“clearly show how the civilian workforce contributes to accomplishing an
organization’s overarching mission” (p.15)

Response: DoD recognizes the importance of ensuring that a plan shows
how the civilian workforce contributes to accomplishing an organization’s
overarching mission. On page 17, the GAO report states, “The (DoD) plan
recognizes the need for aligning the civilian workforce with the overarching
mission by proposing to develop a human resources management
accountability system to guarantee the effective use of human resources in
achieving DoD’s overarching mission.”

- GAO: DoD’s plan does not reflect a “results-oriented approach to assessing
progress toward mission achievement” (p.16). Since it is the intent of the
new bill to create a system based on performance and results, what is
DoD’ proposed strategy to shift from its inability to achieve even a plan
to do this to the actual implementations of a new results-oriented
system?

Response: The GAO statement referenced in the question is not quoted
accurately. The GAO statement is more qualified. The GAO did not say
that “the DoD plan does not reflect a “results-oriented approaching to
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assessing progress toward mission accomplishment.” The GAO statement,
which occurs on page 15 rather than on page 16, reads, “Moreover, none of
the plans fully reflect a results oriented approach to assessing progress
toward mission accomplishment.” (emphasis added)

The GAO report did not question DoD’s ability to develop a strategic plan.
We find nothing in the GAO report to support the assertion of “DoD’s....
inability to achieve even a plan to (create a system based on performance
results)....” GAO states on page 2 that “Until recently, top-level leadership
at the department and the component levels has not been extensively
involved in strategic planning for civilian personnel....” And on page 3,
GAO states, “DoD’s issuance of its departmentwide civilian human capital
plan begins to lay a foundation for strategically addressing civilian human
capital issues....”

GAO: The GAO found documentation that the DoD plan does not contain
sufficient data about its workforce availability nor what its workforce needs
are (p.15). How does DoD propose that new legislation will correct this
problem?

Response: The Department nonconcurred with the GAO’s conclusion in
this area. This action (define the future civilian workforce, identify their
characteristics, and determine workforce gaps that need to be addressed) is
already being accomplished through the President’s Management Agenda
Scorecard information that is provided every quarter to the Office of
Management and Budget and the Office of Personnel Management.

The Department also questions whether the use of competencies is the
appropriate or useful tool for determining workforce needs. On page 21,
the GAO states, “DoD has begun adopting the Army’s Civilian Forecasting
System and the Workforce Analysis Support System for departmentwide
use, which will enable it to project the future workforce by occupational
series and grade structure. However, the systems are not capable of
determining the size and skill competencies of the civilian workforce
needed in the future....DoD officials stated that its first step was to
purchase the equipment and software, which was accomplished in
2002....As of December 2002, DoD officials were testing the systems....”
Reference in the question to “workforce availability”is unclear since the
term is not defined

GAO: Since the DoD current plan contains no strategy to address how the
civilian workforce would be integrated with military personnel and
contractors to coordinate efforts efficiently and appropriately (p. 22), how
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would the proposed legislation correct this deficiency and contribute to
DoD’s ability to accomplish development of a plan to do so?

Response: The Department nonconcurred with this recommendation.
While both personnel systems operate as part of a total force system of
management. There remain significant differences in purpose and
structure. The use of contractors is just another tool to accomplish the
mission, not a separate workforce, with separate needs, to manage.
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Hearing Date: May 6, 2003

Committee: House Government Reform
Member: Rep. Maloney

Witness: Mr. Wolfowitz

5. By the DoD’s own response to the GAO report, the strategic planning processes
are only “in the earliest stages of development.” How does DoD propose to
develop and implement its strategic plan while creating an entire, new
personnel system... and within the two years as you personally suggested
today in your testimony that the DoD could do?

Response: Strategic planning is a dynamic, and not a static, process. The DoD
Human Resources Strategic Plan (2002-2008), published in April 2002, is a
baseline plan, that is evaluated, validated, and refreshed each execution year by
senior human resources leadership to ensure that the goals of the plan are met by
accomplished actions. It is updated so that it remains relevant to current world
events, mission changes, and executive and legislative changes. Annex A of the
Plan articulates the accomplishments during FY 2002. Annex B articulates FY
2003 goals, objectives and performance indicators and provides the roadmap for
HR efforts during FY 2003.

The development and submission of the National Security Personnel System
(NSPS) legislation and Best Practices administrative proposals are objectives that
were accomplished within the DoD HR Strategic Plan framework, to “develop a
responsive, flexible personnel system that permits management to maintain a
mission ready workforce.” These actions are integral parts of the Strategic Plan.
As aresult, execution has been anticipated dependent on legislative and
administrative outcomes. Because of the integrated nature of proposed NSPS
legislation (new innovations enabled by streamlined administrative and
negotiation processes), we are prepared to continue our strategic planning efforts
while implementing these critical changes.
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Mr. CHuU. If I can just briefly address your concern with urgency.

Dr. Wolfowitz testified to our need to move post’s from military
to civil status. We also are in the process, as the military leader-
ship would say, of resetting the force.

You have heard General Jones in Europe talk to a different posi-
tion there, units coming out of Europe. We have announced that
the operations are coming out of Saudi Arabia. We are moving our
forces in Korea to a better position. A great deal is changing right
here and now in the months immediately ahead of us.

We would like to be able, in many instances, to use civil servants
for some of the new positions being created. That is the essence of
the urgency in front of this department.

Mr. Janklow pointed to the long history of other experts who
have likewise urged that we modernize these rules. We are seeking
to do so in a way that is timely to the immediate needs of the De-
partment of Defense in the future—the near future security—of the
United States.

Mrs. MALONEY. Well, the GAO says you don’t have a plan in
place. They are calling for you to move statutorily and not to go
forward until you have a plan in place. That is the independent
GAO talking.

Chairman Tom DAvis. The gentlelady’s time has expired.

They also support the concept of doing this. They have asked for
the same powers for their own agency.

Mr. Turner.

Mr. TURNER. Thank you, Mr. Chairman.

Well, first off, I want to congratulate our chairman on his leader-
ship in addressing this issue. We have all known that this has for
a long time been a significant issue for the Department of Defense,
an issue that has impacted our military on the issue of flexibility.

It has also been an issue that has been a considerable amount
of frustration for the employees that will be affected by this as they
have seen others who are working with them that have not been
able to—where management has not been able to have the flexibil-
ity that is needed in order to get a project done or to achieve team
goals.

I have a couple of questions concerning the language that—as to
what is before us, though. In looking on page 22 of the bill, we
have the goal that is stated in subsection 9904 of the Employment
of Older Americans; and this, of course, is intended to give you an
ability to have the full market of potential employees available to
you as you look to fill positions. A provision in that section talks
about individuals who take these positions would not be penalized
in current pensions, annuity, Social Security or other similar pay-
ments they receive as a result of prior employment in conjunction
with this employment.

Can you talk a bit about the problem that is associated with this
and how this language will help?

Mr. CHU. Yes, sir.

As Dr. Wolfowitz testified, we have in front of us a wave of re-
tirements over the next 5 to 10 years. We are very eager to bring
back some of those with expertise to serve as mentors, to help with
the transition.
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We recognize that to do so now they face a significant financial
penalty. We would like to remove that penalty. I believe the spe-
cific provision you talked to would have a term limit on it of 2
years, with an option to renew for 2 years. So it is intended to help
us move through the human capital replacement—some call it a
crisis, I know that has been GAO’s phrase—in a manner that al-
lows us to benefit from the experience of, as you might put it, the
“old hands.”

Mr. TURNER. Many times when people implement these types of
provisions where someone can retire and then return in another
position, they have a waiting period to avoid people day 1 retiring,
day 2, immediately being back on the payroll again, and causing
therefore an incentive for increased costs, not a reduction in costs.

I notice that you don’t appear to have a waiting period. Is that
something that you considered? And, if so, why is it not included?

Mr. CHU. I think our approach to this, and I think you are spe-
cifically speaking to the provision affecting Federal annuitants, our
approach in that regard is to recognize that many of those people
are going to go out and work, alternatively, for the private sector.
So it is not as if they are not going to collect their annuities.

The issue is, if they are the best person for us, and it may be
someone who has retired from another agency, maybe someone who
has retired from our own agency, should we have authority to take
advantage of their talent? That is the import of this provision.

We are very sensitive. We monitor this issue, particularly with
high-grade employees. I look at those numbers myself in terms of
what we do. We want to be very careful not to go where I think
you are warning we have to be cautious about. We don’t want to
give people the opportunity just to switch titles and take advantage
of the system, but we want to be realistic. These people are going
to retire anyway.

The issue is, can we continue in specific cases to advantage our-
selves with their experience?

Mr. TURNER. The language, that many people on the committee
have focused on, that is of concern—which is unusual language in
a statute—is when the Secretary receives sole, absolute and
unreviewable discretion. That language is certainly incredibly
broad, and is one that is not commonly found in a statute that is
empowering someone in the Federal Government.

My concern with the unreviewable discretion is that we have the
issue of Congress providing that authority. And the fact that Con-
gress, of course, would want to retain its oversight authority
throughout this process.

Obviously, since we would be enacting this, we would want to
monitor it to make certain that it is being implemented effectively
and that if there are any changes that need to be made, that those
changes be made. I have not seen anything that would ensure that
there wouldn’t subsequently be an argument made that Congress,
by giving unreviewable discretion, was somehow pushing aside its
oversight authority.

Mr. CHu. It is my understanding, sir, that this does not override
the powers of Congress to review and conduct oversight, to come
back and take whatever action it thinks in its best judgment is nec-
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essary in the instant case. This does not affect the powers of the
Congress.

Mr. TURNER. I think that is the part that is the most important,
because this is an experiment. We are looking to see the benefits
occur; and as we monitor it to determine whether or not those ben-
efits are being realized, we can know if we are going in the right
direction or if it needs to be modified.

Mr. CHU. Absolutely, sir.

Chairman ToMm DAvis. The gentleman’s time has expired. Thank
you very much.

Mr. Davis, the ranking member on the subcommittee, thanks for
being with us.

Mr. Davis ofF ILLINOIS. Thank you very much, Mr. Chairman. I
want to thank the witnesses for testifying and for their patience.

Dr. Chu, let me just ask you, from 1883 when the civil service
system first began, it has been undergoing change; and, I think,
the changes are designed basically to make the system more effec-
tive and to protect the rights of workers and to give them a voice
in decisions.

And now we are proposing, in one action, to take away or seri-
ously diminish, undercut, many of those provisions which it has
taken us years to arrive at.

We have just gone through a rather successful military action;
and we have had other activity in which the Department of De-
fense has been greatly involved without any serious impediment, to
my knowledge, to its ability to do its job, to carry out its functions.

Can you tell me what is so threatening at the moment or what
great need exists for us to move with so much haste and dispatch
to put a new system in place—and I might add, a new system
which takes away all of those years of struggle and progress that
have resulted in a better work force and greater protection for our
civilians? Could you share with me what this great need is?

Mr. CHU. Would be delighted to, sir, but first let me speak to this
issue of protections.

I think some of the quotations this morning or this afternoon
have been to the sections that could be waived. I think it is impor-
tant to look at the provisions in the proposed legislation that list
the nonwaivable sections. It is there, in particular, Section 2302,
for example, 2302(b), where much of the employee protections that
I believe are your sincere concern can be found.

As to the urgency, as Dr. Wolfowitz testified, we are about to un-
dertake a major review of military slots where, in our judgment,
the same positions could be filled equally well by civilians, perhaps
as many as 320,000. We would like to have civil servants consid-
ered for those opportunities. It would be very difficult in many
cases to do that under the present structure, and hence the ur-
gency to seek new powers from the Congress.

Likewise, as I indicated, we are in the process of, as the military
leadership would say, resetting this force, repositioning this force.
It is affecting our forward-stationed forces around the globe. That
is going to have an effect on the civilian positions we will need.
Again, we would like civil servants to be considered as one option
for some of the changes that are under way or soon to be under-
taken.
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Mr. DAvis orF ILLINOIS. OK. So you are going to say that you are
going to be able to shift some of the work from military to civilians,
and that is one of the reasons. Then let me just move on, because
my time is going to end up expiring.

Director James, let me ask you, I mean, you have made it a point
during your tenure—I must add, with high marks of seriously
reaching out and involving stakeholders, unions, professional soci-
eties, associations and other groups in proposed changes or deci-
sions that have to be made—this legislation, unfortunately, shows
no such action on the part of the Department of Defense. And so
my question is, how do we reconcile your approach to that which
has been taken by the Department of Defense with these proposed
changes and with this legislation?

Ms. JAMES. I have spoken to Dr. Chu as well as to Secretary
Wolfowitz. And as we look at this important legislation that DOD
certainly needs and needs now, it is my understanding that as they
move forward, it is absolutely their intention to be inclusive, to in-
volve stakeholders, to have the appropriate people at the table as
we move forward and develop the systems that will—are so nec-
essary and so important for the civilian employees in the Depart-
ment of Defense right now.

Mr. Davis oF ILLINOIS. So you would expect also to be involved,
as the Director of OPM, in further development of the implementa-
tion of this activity?

Ms. JAMES. Absolutely.

Mr. Davis oF ILLINOIS. Mr. Chairman, if I may—Admiral, there
has been some discussion about restrictive civil service laws and
how they might prevent contracting out, or the ability to move
that. Isn’t it true that there is an administrative mandate, that 15
percent of the work of DOD has to be contracted out this year and
30 percent next year? And if there are any difficulties, could it not
be coming from the administrative mandate rather than any civil
service restrictions?

Mr. CHU. No. I believe what you are speaking to is a requirement
that we review various areas in the Department to determine what
is the best source of the work.

What we are going to do here is make it possible for civil serv-
ants to benefit from the shifts from military to civil positions, from
the shifts coming out from our forces overseas. The alternative, in
too many cases with the current rules of the game, which are the
rules we are seeking to amend, the alternative is, it goes to a con-
tractor because it is easier, it is more flexible, it is more responsive.

V\(fie would like to make the civil service competitive in that re-
gard.

Mr. DAvis ofF ILLINOIS. But we have no mandates that we con-
tract out at least 15 percent?

Mr. CHU. No. We have a mandate to review.

Chairman ToM DAvIs. It is a competitive sourcing. It is a 15 per-
cent competitive sourcing mandate, one which myself and Mr.
Davis and the House voted against, but survived the conference.

But competitive sourcing doesn’t mean it goes out, it just means
that work that is currently within government is then reviewed to
see if it should go out. In more than half of the situations the gov-
ernment wins, as a matter of fact.
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Mr. CHU. Yes, sir.

Chairman ToMm Davis. The A-76 circular on which this is based
is being revised. We are watching it very, very carefully, Mr. Davis.
I look forward to working with you on that. But there is no quote
on work that should be outsourced.

I think one of the purposes of this legislation, and we have heard
Mr. Wolfowitz, Secretary Wolfowitz, today under oath say that
there would be more Federal—civilian Federal employees as a re-
sult of this, because of the 300,000 personnel that are uniformed
that are behind desks, and the contractors that are being used to
get around some of the rules. So we have that on the record.

But I appreciate the thought.

Mr. Davis orF ILLINOIS. Thank you, Mr. Chairman. And I appre-
ciate your position relative to this issue.

[The prepared statement of Hon. Danny K. Davis follows:]
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STATEMENT OF CONGRESSMAN DANNY K. DAVIS AT THE
GOVERNMENT REFORM COMMITTEE
HEARING
ON H.R. 1836, “A Review of H.R. 1836, the Civil Service and
National Security

Personnel Improvement Act of 2003"

Tuesday, May 6, 2003

Chairman Davis and Ranking Member Waxman, last week at the
Civil Service and Agency Organization Subcommittee hearing on the
personnel provisions of the Department of Defense Transformation Act,
I that said by the end of the week we would know if H.R. 1836 was
headed down the track of good government or political expediency.
Now we know which track we’re on and it’s not good government.

The track we’re on can best be articulated from the testimony of
David Chu. When asked by Chairwoman JoAnn Davis if Secretary
Rumsfeld would be willing to pull the personnel provisions from the
DOD authorization bill so we could better scrutinize it, he said that it

took our troops three weeks to get from the border of Kuwait to Baghdad
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and that Rumsfeld is not someone who is patient with a long indecisive
process.

Congress is suppose to move forward with this legislation, despite
two hurried hearings that produced no specifics from DOD on how their
new personnel system would work, because Secretary Rumsfeld is “not
someone who is patient with a long indecisive process.”

The Congress is here to follow the will of the American people not
the will of the Secretary of Defense. Yes, the war in Traq was a
successful military operation, but this is not Irag and DOD civilian
personnel are not Bathe party members.

This government is not at war with the 700,000 DOD civilian
personnel who worked diligently to help DOD win the war in Iraq.
Where is the justification for giving Secretary Rumsfeld and every DOD
secretary after him unilateral authority to implement civilian personnel
policy?

There is no justification. GAQ’s March report oﬁ DOD’s human

capital plan states that DOD lacks key elements to support additional
2
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human capital flexibilities. When asked if DOD had the necessary
systems in place to manage the hiring pay and pay flexibilities they are
requesting, the Comptroller General, at last week’s hearing stated, “No, 1
think they have the framework that they want to implement but it’s not
in place yet.”

If that is not enough, a GAO report issued last week on DOD’s
Civilian Industrial Workforce states that “The services have not
developed and implemented strategic workforce plans to position the
civilian workforce in DOD industrial activities to meet future
requirements...Furthermore, workforce planning is lacking in other areas
that OPM guidance and high-performing organizations identify as key to
successful workforce planning.”

This hearing, however, is not only about DOD. The National
Aeronautics and Space Administration (NASA) has also requested
exemptions from Title 5.

NASA'’s request, though not as broad as DOD’s, has not passed

muster either. In responding to a request from the Science Committee on

3
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NASA'’s human capital legislation, much like DOD, the Comptroller
General wrote, “NASA has limited capability for personnel tracking and
planning, particularly on an agencywide or programwide basis. Based
on the numerous initiatives NASA will need to undertake, transforming
the agency will likely require a multi-year implementation period.”

More importantly, the Comptroller General went on to say, “If
additional flexibilities are desired, agencies should develop sound
business cases to justify the need for the additional authorities.”

Neither a justification nor a business case has been made for either
DOD or NASA to get the legislative authorities they are seeking. But
when you are on the track of political expediency, none is needed.

It is ironic that this legislation is being pushed forward during
Public Service Recognition Week — a week when we are suppose to be
celebrating the work and dedication of the very public servants down
whose throats we are ramming civil service reform. Not because its
good government but because we won the war in Iraq.

GAO has said that the center of human capital management is its

4
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people. “People are an agency’s most important organizational asset.
They define its culture, drive its performance, and embody it knowledge
base.”
It would behoove all of us to remember that.

Thank you.
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Chairman Tom DAvis. The gentleman’s time has expired.

This panel has been great. You have drawn a lot of fire. We have
our panel who has been waiting patiently in the back. I want to
thank all of you for being here today. I think there is some supple-
mental work.

Dr. Chu, we are going to want to work with you. Today, I have
talked to Mr. Waxman about getting us together and addressing
some of the issues that we can answer and maybe write some
amendments too. But we appreciate everybody—General Pace, Ad-
miral Clark, Ms. James, thank you all very much for your patience.
I call our next panel, give just a brief recess, because they are on
a time schedule. They have been sitting waiting in the back.

We are just pleased to have the Honorable Sean O’Keefe, the Ad-
ministrator of the National Aeronautics and Space Administration,
and the Honorable William Donaldson, the chairman of the Securi-
ties and Exchange Commission.

The good news is, I think the first panel drew most of the fire.
1So maybe this panel will not be as lengthy and we can move quick-
y.
Gentlemen, if you would just raise your right hands, I can swear
you in.

[Witnesses sworn.]

Chairman ToM DAvVIS. I understand you are each under some
time restrictions. So I will let you get comfortable.

Mr. O’Keefe, when you are ready, you can start. We have a red
light in front. It will turn orange after 4 minutes, red after 5. You
can sum up there.

The same with you, Mr. Donaldson. We will go to questions and
try to get you out of here in a timely manner.

Thank you both. I apologize. Obviously, the proposal here has
drawn a lot of support and concern among Members, a lot of clari-
fications; and I think the first panel answered most of that. Both
of the proposals on your agency have been vetted, too, through
their authorizing committees as well. And why don’t we go ahead
and testify when you are ready?

STATEMENTS OF SEAN O’KEEFE, ADMINISTRATOR, NATIONAL
AERONAUTICS AND SPACE ADMINISTRATION; AND WILLIAM
H. DONALDSON, CHAIRMAN, SECURITIES AND EXCHANGE
COMMISSION

Mr. O’KEEFE. Thank you, Mr. Chairman. I appreciate your intro-
ductions and certainly your willingness to be patient to hear from
us. I have just returned last night from Russia, where we wit-
nessed the landing of the Soyez capsule with two American astro-
nauts and one cosmonaut aboard. They were safely recovered after
a considerable search-and-rescue operation that had us all rather
tense.

But all of the folks who were associated with that, both in Mos-
cow at the NASA facilities there, as well as at the Johnson Space
Center in Houston, and across the agency who were engaged in
that activity, are engineers and technical folks who fit the compos-
ite sketch that very much is agency-wide; that is, in all likelihood,
of all of the people helping in that recovery operation, there were
three times as many folks engaged in this activity who were over
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60 as under 30. They were all with experience levels of 25 to 30
years in large measure.

They are, most of them—a good quarter of them are facing or are
eligible to retire within the next 3 to 5 years, and at present, a
good 20 percent of them are eligible immediately.

So, as a consequence, the efforts and the extraordinary diligence
that was expressed and demonstrated over the course of that
harrowing few days, and certainly a harrowing few hours, was ex-
erted by a number of folks, who in all likelihood, will not be part
of the agency in the next few years.

There is very little likelihood we are going to have a strong pros-
pect of recruiting comparable competent professionals of their cali-
ber unless the kind of authorities and the opportunities that we
have requested as part of this particular package are made avail-
able.

The challenge that we face is again probably not substantially
unlike what we see across most Federal agencies and departments.
Nonetheless, there are some rather unique and peculiar cir-
cumstances that require our attention now before it becomes of cri-
sis proportion.

There are 19 separate reports and studies over the course of the
last 2 years alone that have reported to this committee, and others
of oversight across the Congress, identifying this peculiar set of cir-
cumstances in which the better part of two-thirds of our work force
are in the science and engineering communities and, as a con-
sequence, are of higher rates of eligibility for retirement in the
course of that time, to be capstoned, I guess, by the observation of
the Comptroller General that this is the No. 1 challenge that we
face in the strategic management of human capital.

This is not a crisis today, no question about that. We are not
alerting this as a specific red flag at the moment. It will be,
though, in fairly short order. It is right on the horizon.

The President’s proposal was submitted just a year ago to the
Congress, is largely embodied in the language that is part of your
bill, Mr. Chairman. And we thank you again for the diligence that
you, your colleague, Mr. Boehlert, on the Science Committee, and
the colleague on the other side, Senator Voinovich, have dem-
onstrated to initiate the action on this particular effort, following
the legislative proposal that the President advanced just last June.

So the action and the movement on the part of both the House
and the Senate at this particular time is not only welcome, we are
most impressed and pleased to see that there is specific attention
to this set of concerns that again shows a diligence and responsibil-
ity to get ahead of this particular challenge at this time, rather
than waiting until it becomes a crisis circumstance.

Our problem, and I would suggest this simply in closing, is,
again, in forecasting the likelihood of where we are in terms of
overall work force composition in the years ahead is not only the
age variable—and that, again, is attenuated by the fact that there
are more folks eligible for retirement today, and growing, than
what we have seen in the recent past.

So our challenge is not only recruitment for those now in order
to make sure there is some experience base that will be trained
and mentored by those folks during the course of their experience,
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but also to retain as many of the really extraordinary, skilled folks
that may be confronting or weighing the alternatives of retirement
in the years ahead.

Moreover, we have a very limited pool of cohorts to choose from
and to recruit from, given the fact that the number of science- and
engineering-related kinds of graduate degrees has declined in the
last decade by the better part of 20 to 25 percent in very selective
fields. As a consequence, there are fewer folks who are eligible and
interested in this range of activity. So we need to get ahead of that
to recruit, retain, and to look at mid-level entry from a variety of
different opportunities. And this bill covers all of those fronts.

We thank you again for your leadership in moving this forward,
sir. Thank you.

Chairman ToMm DAvis. Thank you very much.

[The prepared statement of Mr. O’Keefe follows:]
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I welcome the opportunity to appear before the Committee today to discuss NASA’s Human
Capital challenges. The Agency faces a number of strategic obstacles to our ability to manage
our Human Capital effectively and efficiently. The President forwarded legislation to Congress
last May to provide our managers the tools they need to reshape and reconstitute a capable
world-class workforce. Since that time we have worked with the Congress to reinvigorate
legislative solutions to address our workforce concems. I appreciate the hard work of the
House Science Committee, and I welcome the opportunity to work with this Committee in
these endeavors.

When President Eisenhower and the Congress created NASA in 1958, they sought to establish
a government agency that could undertake and overcome the Nation’s technological challenges
in aeronautics and space exploration. Without NASA, there would be no American presence to
take up these challenges. During the Cold War, the very best minds of our Nation joined forces
to transform the futuristic dreams of our parents” generation into the historic reality our
children learn about in today’s classrooms. The legacy of that work continues today. Across
the Nation, NASA scientists, engineers, researchers, and technicians have made, and continue
to make, remarkable discoveries and advancements that touch the lives of every American. We
are an Agency committed to “pioneering the future” as only NASA can.

In the wake of the Columbia tragedy, much has been written and discussed in the public debate
about the prospect of future expertise at NASA. One of the greatest challenges before the
Agency today is having the people - the human capital - available to forge ahead and make the
future breakthroughs tomorrow’s everyday reality. NASA’s history is celebrated worldwide
for having accomplished the things that no one has ever done before. None of those
achievements happened by chance. They were the result of management innovation,
revolutionary technologies and solid science and research. These three pillars of NASA’s
achievement were built by the men and women of NASA and without them, the history of
achievement that we celebrate in aeronautics and space exploration never would have been
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possible. History is made everyday at NASA; but to maintain our leadership position, a new
generation must be forged to carry our Nation’s innovation and exploration forward.

The legislation the Committee is considering is similar to that which the President submitted
last year, with the inclusion of additional provisions recently developed. It is intended to
provide us the flexible management tools to make sure NASA can continue to attract and retain
the best and brightest minds and to enable us to reconfigure and reconstitute that workforce to
meet the changing demands of that future innovation and exploration.

NASA supports most provisions in Subchapter B of title Ill. In fact, the Administration
supports making these authorities available to other agencies in the federal government. While
we endorse your approach, we would like to work with you on some technical changes. For
example, proposed section 9835 would authorize NASA to pay the same travel and relocation
expenses to newly hired Federal employees as is authorized for current Federal Government
employees. While the Administration supports this concept, it would prefer to address this
point on a government-wide basis in a similar legislative proposal it intends to submit later this
year. Section 9807 would authorize NASA to pay up to the level of the Vice President’s salary
for up to 10 positions per year for employees in critical positions. This provision should be
amended to specify that the payments are limited to one year for each application of the
authority. Section 9837 would provide expanded authority to make time-limited appointments
to Senior Executive Service (SES) positions, with a limitation of serving more than 7
consecutive years in limited appointments. This provision should be amended to disallow a
limited term appointee from serving more than seven years in a lifetime under any combination
of limited appointments by striking the word "consecutive."

The list of additional tools that the bill would provide NASA includes:

TO RECRUIT NEW TALENT:
* Scholarship-for-Service Program
e Enhanced recruitment bonuses
o Remove limitation to 25% of base pay for only one year & include locality pay
o Allow more than one method of payment (lump sum). E.g., installments pegged to
continued performance.
o Distinguished Scholar Appointment Authority
o Allows a focus on academic achievement for research positions where scholarly
excellence is a primary need

TO RETAIN EXISTING TALENT, ATTRACT SHORT-TERM MID-LEVEL TALENT:
e NASA-Industry Exchange Program
o Allow extension of IPA Assignments from 4 to 6 years
¢ Term Appointments
o Allow extension of term appointments from 4 up to 6 years
o Allow conversion to permanent without second round of competition if
competitively selected for term appointment
Many NASA projects run more than 4 years and would benefit for retention of
these individuals for the duration of the project.
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o Enhanced relocation and retention bonuses
o Remove limitation to 25% of base pay for only one year & include locality pay
o Allow more than one method of payment (lump sum). E.g., installments pegged to
continued performance.
s Allow increase maximum annual pay for NASA excepted service appointments from
$134,000 to $142,500
e Allow increased pay for critical positions to level of the Vice President.
¢ Annual leave enhancements
o To bring in mid-level talent with leave commensurate with their years of
employment
o Superior Qualifications Pay
o To allow additional compensation for highly qualified employees
e Allow temporary appointments to career reserve (non-political) SES positions to fill
temporarily vacant positions.

TO TRY OTHER NEW AND MORE EFFECTIVE TOOLS:

¢ Modify current law to allow NASA to request and implement a demonstration project,
subject to OPM approval, without any limitation on the number of employees that
would be covered by the project.

The use of undirected buyouts to reduce NASA’s workforce during the 1990°s has led to an
imbalance of skills; too may in some areas not enough in emerging technologies (e.g.,
nanotechnology). In addition, NASA is confronted with convergence of three trends:
1. reduction in number of science and engineering graduates;
2. increased competition from traditional acrospace sector and non-aerospace sector for
this reduced pool of scientists and engineers; and )
3. increasing number of experienced NASA employees eligible for retirement.

NASA needs to have better tools to recruit new hires, retain existing mid-level workforce, and
reconfigure the workforce to meet emerging needs.

Vision And Mission

When 1 assumed the leadership of NASA almost a year and a half ago, I wanted to ensure that
this pathfinder Agency had the means and mission to support that pioneering spirit through the
next several decades. NASA has a vital role to play in today’s world. My testimony today will
touch on the management challenges that NASA must overcome if we are to achieve our
mission. NASA is intent on continuing the gains made over 45 years while pushing the edge
of the envelope of what appears today to be impossible. We have developed a roadmap to
continue our work in a more efficient, collaborative manner. NASA will fulfill its imperative
not only for the sake of human knowledge — but also for our future and our security.
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In that spirit, we developed a new strategic framework and vision for the Agency. Itisa
blueprint for the future of exploration and a roadmap for achievement that we hope will
improve the lives of everyone in this country and everyone on this planet. Our new vision is to
improve life here, to extend life to there, and to find life beyond. This vision frames all that we
do and how we do it. NASA will do this by implementing our mission — to understand and
protect our home planet; to explore the Universe and search for life; to inspire the next
generation of explorers. ..as only NASA can.

To understand and protect our home planet, NASA will work to develop and employ the
technologies that will make our Nation and society a better place. We will work to develop
technology to help forecast the impact of storms on one continent upon the crop production on
another; we will work to trace and predict the patterns of mosquito-bome diseases, and study
climate, geography and the environment - all in an effort to understand the multiple systems of
our planet and our impact upon it.

Our mission’s second theme is to explore the universe and search for life. NASA will seek to
develop the advanced technologies, robotics, and science that eventually will enable us to
explore and seek firsthand the answers and the science behind our most fundamental inquiries.
If we are to achieve such ambitious objectives, there is much we still must learn and many
technical challenges that must be conquered.

For example, today’s rockets that have been the engine of exploration since the inception of
space travel are today at the limit of what they can deliver. Propulsion is only one of the
challenges facing further exploration of space. The physical challenges incurred by our space
explorers also must be better defined. We still do not know or understand the long-term effects
of radiation and exposure to a microgravity environment upon the human body. The infant
steps we have taken via the Space Shuttle and the International Space Station have given us
many answers to explore, but they have yielded even more questions for us to consider.

Our third mission objective is to inspire the next generation of explorers. NASA works in
partnership with the U.S. Department of Education, the National Science Foundation, other
Federal agencies, and industry and educational partners, we will work to motivate our Nation’s
youth to embrace the study of mathematics, science and engineering disciplines. To emphasize
the important role that education plays at NASA, last year we established a new Education
Enterprise. The Education Enterprise will unify the educational programs in NASA’s other
five enterprises and at our 10 Field Centers under a One NASA Education vision. NASA’s
Education imperative will permeate and be embedded within all the Agency’s initiatives. The
dedicated people in this new Enterprise will work to inspire more students to pursue the study
of science, technology, engineering, and mathematics, and ultimately to choose careers in
aeronautics and space-related fields. Without the scholars to take the study of these disciplines
to their next level, the missions we seek to lead remain bound to the launch pad. As the US
Department of Labor has reported, the opportunities in the technology sector are expected to
quadruple in this decade. Unfortunately, the pool of college students enrolled in mathematics,
science and engineering courses continues to decline. NASA faces similar challenges with
having the scientific and engineering workforce necessary to fulfill its missions.
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Our mission statement concludes with the statement, “as only NASA can.” Our Agency is one
of the Nation’s leading research and technology Federal agencies. We possess some of our
Nation’s most unique tools, capabilities and expertise. NASA represents a National asset and
investment unparalleled in the world. Nonetheless, to achieve success in our mission, our
activities must focus on those areas where NASA can make unique contributions. To make the
best use of our workforce and other resources, we must also leverage the unique contributions
of our partners in academia, industry, and other federal agencies.

Our commitment to the American taxpayer is to continue providing a direct and very tangible
means of improving life on our planet. We will overcome challenges and push on in the name
of science and in the pursuit of knowledge to benefit all people. Extending life beyond the
reaches of our Earth is not a process driven by any particular destination. Rather it is driven by
science that will contribute to the social, economic, and intellectual growth of our society and
the people who make that science possible are our greatest asset.

Workforce Challenges

NASA’s ability to fulfill its ambitious mission is dependent on the quality of its workforce. An
Agency is only as strong as its people. They need to be world-class if they are to be expected
to break new ground in science and technology, explore the universe, or pioneer exciting
discoveries here on Earth and beyond. In many areas, being “good enough” will not suffice;
NASA needs the best and the brightest to build a world-class workforce. This means that
NASA requires not only a broad pool of scientists and engineers who form the core of our
workforce, but also highly competent professionals who can support NASA’s technical
programs, and address the Agency’s financial, human capital, acquisition, business
management, and equal opportunity challenges.

Today, NASA faces an increasing management challenge in attracting, hiring, and retaining the
talented men and women who, inspired by our amazing discoveries and innovations of the past
4 decades, will help mold the future of our Nation’s acronautics and space programs. As a
Nation, we must ensure that the Agency continues to have the scientific and technical expertise
necessary to preserve our role as the world’s leader in acronautics, space and Earth science, and
emerging technology research. The President already has indicated his commitment to the
strategic management of human capital in the Federal workforce, by making this imperative,
first on his Management Agenda. In fact, the President’s Management Agenda specifically
references the human capital challenge that NASA faces and related skill imbalances. The
President’s recognition of the human capital challenges faced by NASA and other agencies is
shared by the General Accounting Office, which has placed the management of human capital
as one of the items on the government-wide “high-risk list.” And over the past two years there
have been 19 reports and studies issued on NASA which have noted concerns about impending
workforce problems and made recommendations for taking steps now to ward off a future
crisis.

At NASA, we are ready to do our part to make sure that we have the best people for the job at
hand, and to do that we need to manage this resource efficiently and responsibly, as well as



196

compete favorably in a very competitive market place. We have developed a Strategic Human
Capital Plan to establish a systematic, Agency-wide approach to human capital management,
aligned with our vision and mission. The Plan assesses NASA’s current state with respect to
human capital management, then goes on to identify goals, barriers, improvement initiatives,
and intended outcomes. The Plan is an integrated approach to address the concerns of the
Administration as well as our internal human capital needs. We are making progress, as
evidenced by our improved ratings on the President’s Management Scorecard.

NASA'’s ability to implement our mission in science, technology, and exploration depends on
our ability to reconfigure and reconstitute a world-class workforce — peopled with skilled
workers who are representative of our Nation’s strengths. The human capital flexibilities that
we are requesting will help us shape the workforce necessary to implement our mission today
and in the future.

Today, NASA’s ability to maintain a world-class workforce with the talent it needs to perform
cutting-edge work is threatened by several converging trends. Each trend in isolation is a
concern; in concert, the indicators are alarming. We need to address these trends now by
anticipating and mitigating their impact on NASA’s workforce in the near-term and beyond.
These indicators could lead to a severe workforce crisis if we do not take prompt action. The
warning signs are here, and we are paying attention. Many of our planned actions to deal with
threats to our human capital are possible without the aid of Congress; but some of the solutions
require legislation. We are proposing a number of human capital provisions, which the
Administration believes are crucial steps toward averting a workforce crisis.

The trends I’d like to discuss with you today fall into 2 broad categories. First, there are trends
that affect the nationwide labor market, and the applicant pool from which we draw our
workers. These indicators affect other employers, not just NASA, and point to worsening
employee pipeline issues in the future. Secondly, I would like to address a number of NASA-
specific demographics. Coupled with the nationwide issues we face, the NASA picture shows
us that we need to take action and take it now.

Nationwide Trends
> The Shrinking Scientist and Engineer (S&E) Pipeline

There is growing evidence that the pipeline for tomorrow’s scientists and engineers is
shrinking. We are facing a critical shortage of students pursuing degrees in disciplines of
critical importance to NASA-- science, mathematics, and engineering. Several recent National
Science Foundation reports document a disturbing trend: the science and engineering (S&E)
pipeline has been shrinking over the past decade. This trend begins at the undergraduate level
and extends through the ranks of doctoral candidates. Here are some statistics that illustrate
what currently is happening to the S&E pipeline:

o Undergraduate Engineering Enrollment -- The number of students enrolling in
undergraduate engineering decreased by more than 20% between 1983 and 1999.

[National Science Board, Science and Engineering Indicators-2002, Arlington, VA: National Science Foundation,
2002 (NSB-02-01)]
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Undergraduate Engineering Enrollment Trend
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Graduate S&E Enrollment -- Engineering graduate enrollment also declined from a high
in 1992 of 128,854 to 105,006 in 1999. Graduate enrollment in the physical sciences,

earth sciences, and mathematics also showed a downturn between 1993 and 2000.
[National Science Foundation Data Brief, Growth Continued in 2000 in Graduate Enrollment in Science and
Engineering Fields (NSF-02-306), December 21, 2001)]

Post-Graduate S&E Enrollment -- By the year 2000, the number of doctorates awarded
annually in engineering had declined by 15% from its mid-decade peak; since 1994, the
number of doctorates in physics declined by 22%. Even in mathematics and computer
science — where job opportunities are on the rise — the number of doctorates awarded

declined in 1999 and 2000. /National Science Foundation Info Brief, Declines in U.S. Doctorate Awards in
Physics and Engineering (NSF-02-316), April 2002]

Foreign S&E Enrollment -- 40% of the graduate students in America’s engineering,
mathematics, and computer science programs are foreign nationals. In the natural
sciences, the number of non-citizens is nearly 1 in 4. When we concentrate on
engineering graduate students who are U.S. citizens, the number of enrollees declined
precipitously between 1993 and 1999: from more than 77,000 to just over 60,000, a

23% drop in under a decade. [National Science Board, Science and Engineering Indicators-2002,
Arlington, VA: National Science Foundation, 2002 (NSB-02-01)

Aerospace Enrollment -- Graduate enrollment in aerospace engineering has declined
steadily in recent years - from 4,036 in 1992 to 3,407 in 2000, pointing to a diminishing
interest in acrospace as a career. [National Science Board, Science and Engineering Indicators-2002,
Arlington, VA: National Science Foundation, 2002 (NSB-02-01) and National Science Foundation Data Brief,
Growth Continued in 2000 in Graduate Enrolment in Science and Engineering Fields (NSF-02-306), December 21,
2001)]
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NASA is not alone in its search for enthusiastic, qualified employees representative of the best
that our Nation has to offer. Throughout the Federal government, as well as the private sector,
the challenge faced by a lack of scientists and engineers is real and is growing by the day. The
situation is summarized in the Hart-Rudman Commission’s Final Report issued last year: “The
harsh fact is that the US need for the highest quality human capital in science, mathematics, and
engineering is not being met.”

The nationwide trends I have described have great significance to NASA since the Agency
relies on a highly educated and broad science and engineering workforce: nearly 60% of the
total NASA workforce is S&E, and fuily half of those employees have Masters or Doctorate
degrees.

> Increased Competition for Technical Skills

At the same time that the national S&E pipeline is shrinking, the demand for the technical
skills NASA needs is increasing. The job market in the S&E occupations is projected to
increase dramatically over the next ten years. The need for technical expertise no longer is
confined to the technical industries that have been traditional competitors. NASA will face
competition from new arenas as graduates in the S&E fields now are sought after by the
banking industry, entertainment industry, and elsewhere in career fields not traditionally
considered as primary choices for technical graduates. In the academic sector, traditionally not
a competitor, we find ourselves vying for the same high-level technical workers. America’s top
schools now offer very competitive salaries to academicians with world-class skills — the same
skills NASA seeks. Specifically, here are some of the trends that the Nation is seeing in the job
market:

¢ Increasing S&E Positions -- The Bureau of Labor Statistics projects that employment in
the fields of science and engineering is expected to increase about 3 times faster than
the rate for all occupations between 2000 and 2010, mostly in computer-related
occupations. Increases in engineering and the physical sciences are projected at 20%

and 15%, respectively. [National Science Board, Science and Engineering Indicators-2002, Arlington, VA:
National Science Foundation, 2002 (NSB-02-01)]

o Increasing S&E Retirements -- This report also notes that, with current retirement
patterns, the total number of retirements among S&E-degreed workers will increase
dramatically over the next 20 years. More than half of S&E-degreed workers are age 40
or older, and the 40-44 age group is nearly 4 times as large as the 60-64 age group. As
employers seek to fill vacancies created by these retirements, competition for quality
S&E workers will intensify.

s Low Interest in Government Employment -- According to an October 2001 Hart-Teeter
poll, the lowest levels of interest in government employment were found among
college-educated and professional workers. Only 16% of college-educated workers
express significant interest in working for the Federal government, and a like number of
professionals and managers would opt for a government job. In contrast, the poll also
revealed that positive perceptions of private sector work increased dramatically among
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those with formal education. This indicates that NASA will face a significant challenge
in trying to attract experienced mid and senior level professionals to the Agency.

NASA Demographics and Trends
> Current Skills Imbalances, Gaps, and Lack of Depth Within the NASA Workforce

The trends I have just outlined are not unique to NASA; we share them with other employers in
the labor market today. Unfortunately, the difficulties they present to NASA’s ability to
manage our human capital are only exacerbated by several Agency-specific threats, warning us
that we need to pay attention to these indicators before they result in a crisis. The challenge of
acquiring and retaining the right workforce is not a problem of the future—it exists now.

The Agency is engaged in establishing a workforce planning and analysis capability, supported
by a competency management system that will provide the capability to track, project, and
analyze critical workforce competencies needed by NASA to execute its programs. The
competency management system baseline should be completed by September 2003, which will
enable identification of gaps in desired and existing competencies and facilitate gap reduction
through hiring and retraining.

At this point, we know that we need people with competencies in:

Astronomy and Astrophysics
Space Physics

Remote Sensing Technologies
Program/Project Management
Human Factors Engineering
Nuclear Engineering
Information Technology

Analysis of data for the past five years (1998-2002) indicates that among the S&E workforce,
the highest number of losses among those with under five years of Federal service were in the
following categories, listed in order of frequency:

Aerospace Engineering

Electronics Engineering

Computer Engineer

Space Flight Operations Engineer

General Engineer — Management

Data Systems and Analysis Engineer
Facilities and Environmental Factors Engineer
Electrical Engineer



200

NASA has undergone significant downsizing over the past decade, reducing its workforce from
approximately 25,000 civil servants in FY 1993 to approximately 19,000 today. NASA made
every effort to retain key skills, but, in order to avoid involuntary separations in achieving those
reductions, it was not always possible to control the nature of the attrition. Inevitably, we lost
some individuals with skills we could not afford to lose, and now these skills need to be
replaced. Through downsizing and the normal attrition process, we lost key areas of our
institutional knowledge base.

The 2001 report of the Aerospace Safety Advisory Panel made specific references to NASA’s
skills deficiencies when they noted the following:

e NASA faces a critical skills challenge in the Shuttle and International Space Station
programs despite resumption of active recruitment.

e The Agency must ensure the availability of critical skills, using appropriate
incentives when necessary to recruit and retain employees.

e Recent downsizing and hiring limitations by the Agency may cause a future
shortage of experienced leadership.

o The shortage of experienced, highly skilled workers has contributed to increases in
workforce stress.

The 2002 report of the same Panel reiterates these concerns and calls for “aggressive action
for the foreseeable future.”

Unfortunately, NASA’s need to reinvigorate the workforce with the right skills and abilities is
occurring at the very time in which competition for workers with those skills is intense.

> Potential Significant Loss of Knowledge Due to Retirements within the S& E
Workforce

I have just discussed the skills imbalances that NASA faces today. The situation promises to
worsen with time. New skills imbalances will occur over the next several years as the aging
workforce reaches retirement eligibility. Approximately 15% of NASA’s S&E employees are
eligible to retire now. Within 5 years, almost 25% of the current workforce will be eligible to
retire. Historical attrition patterns suggest that the percentage of those eligible for retirement
should remain level at around 15-16% each year. In an Agency where the expertise is not as
deep as we would like it to be, even a few retirements can be critical. Everywhere I go across
the NASA Centers, I hear the same story: “We’re only one-deep. We can’t afford to lose that
skill.” Clearly the Agency must begin preparing for its projected workforce needs now since a
quarter of its senior engineers and scientists will depart this decade and the job market is far
more competitive than in the past.

10
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Another way to look at the potential loss of knowledge is to examine NASA’s current S&E
profile. At this time, within the S&E workforce, NASA’s over-60 population outnumbers its
under-30 population by nearly 3 to 1. The age contrast is even more dramatic at some NASA
Centers, at 5 to 1! By comparison, in 1993 the under-30 S&E workforce was nearly double the
number of over-60 workers. This is an alarming trend that demands our immediate attention
with decisive action if we are to preserve NASA’s aeronautics and space capabilities.

> Increased Recrui t and Retention Problems

The last NASA trend I want to discuss with you today involves the evidence of increased
difficulty of recruiting and retaining employees. Historically, NASA has enjoyed unusually
low attrition rates, due in part to the attraction of our unique mission and the fact that our
employees simply love their work and stay on the job longer than the typical worker. However,
one recent trend is of concern. We have noted a change in the attrition pattern among NASA’s
most recent hires. Compared to an overall attrition rate of just under 4% for all S&E’s, the
departure rate for S&E’s hired since 1993 is nearly double - despite the fact that in the fall of
2000 the Agency completed downsizing.

Our challenge continues once we manage to hire personnel. Although our historical attrition
rates are low, we notice an alarming development among our youngest S&E population. After
factoring out the 55+-retirement eligibility group, attrition among the S&E workforce is highest
in the 25-39 age group. This phenomenon has a multi-faceted impact on NASA. It represents
a lost investment for the Agency; shrinks the potential pool of future leaders and managers; and
skews the average age of S&E workforce toward retirement eligibility age.

Help is Needed

All of these trends provide immediate warning signals that significant measures must be taken
to address workforce imperatives that ultimately impact mission capability. We cannot resolve

11
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these new and emerging problems with past solutions; and current personnel flexibilities are
not adequate.

To address the human capital challenges I have outlined for you today, NASA needs additional
tools. We have used the ones we have and we have been innovative and imaginative but we
need the Congress’ assistance. Subchapter B of title IIl of H.R. 1836 provides these tools and
NASA supports passage of that portion of the bill, with some suggested modifications as noted
above.

Specifically, we need to:

» Encourage students to pursue careers in science and technology;

» Compete successfully with the private sector to attract and retain a world-class
workforce;

» Reshape the workforce to address skills imbalances and gaps; and,

» Leverage outside expertise to address skills gaps and strengthen NASA’s mission
capability.

Each request in the legislative proposal has been carefully crafted to enhance NASA’s ability to
manage our human capital efficiently and effectively, in concert with the mandate of the
President’s Management Agenda — and plain old-fashioned good, sound management. Many of
these provisions have been implemented by other agencies (such as the Department of Defense
in their demonstration projects, and the Internal Revenue Service through their reform
legislation). Without these legislative tools, NASA’s challenges will soon become its crisis in
human capital management.

12
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Legislative Proposals

H.R. 1836 proposes several legislative provisions to address the threat to the S&E pipeline.
The Scholarship for Service program would offer college scholarships to students pursuing
undergraduate and graduate degrees in science, engineering, mathematics, or technology. In
return, the students would fulfill a service requirement with NASA following their graduation,
thus providing a return on our investment. Current statutes do not allow a service obligation
for scholarship recipients.

Education is as valuable as experience. Yet, the traditional examining processes for new hires
are heavily weighted toward experience, and are not aligned to the needs for such positions. As
aresult, an outstanding college graduate with impressive academic credentials may not be
evaluated appropriately relative to another candidate with experience that is less applicable to
the position. NASA needs a process that properly credits academic excellence for professional
positions, and eliminates any batriers to speedy job offers to top candidates. The distinguished
scholar authority would provide a streamlined appointmerit authority for professional and
scientific positions, grades GS-7 through 12, which have a positive education requirement.
Eligibility would be based on the applicant’s academic performance, as indicated by the grade
point average. Veterans’ preference applies, and public notice is required.

The NASA Industry Exchange Program, modeled on the very successful Intergovernmental
Personnel Act authority, introduces a means for NASA to engage in mutually beneficial,
collaborate ventures with industry to infuse new ideas and perspectives into the Agency,
develop new skills within the workforce, and strengthen mission capabilities. Without such an
authority, talented individuals from industry remain an untapped resource for the Agency since
the salaries and benefits of many Federal sector occupations are not competitive with the
compensation packages offered to industry’s most talented workers. Assignments would be
limited to 2 years, with a 2-year extension, and would be subject to the full range of Federal
criminal laws in title 18, including public corruption offenses, and adhere to current statutes
covering government ethics, conflicts of interest, and procurement integrity. The Information
Technology Exchange Program, established in the E-Government Act of 2002, which was
passed by the House during the last Congress, represents a similar endeavor to establish an
exchange program between the Federal Government and the private sector in order to promote
the development of expertise in information technology management, and for other purposes.

Enhancing the Intergovernmental Personnel Act authority to permit assignments up to six
years (rather than 4) is another tool that will facilitate knowledge transfer — an important goal
of an Agency that must sustain its intellectual capital. This flexibility will allow individuals
from academia or other institutions to continue working in support of long-term projects or
programs when the need for continuity is critical.

Enhanced recruitment, relocation, and retention bonuses will help us with enhanced
authority to offer financial incentives to individuals to come to work for us, to relocate to take
on a new assignment, or to remain with the Agency instead of leaving to pursue a more
lucrative job opportunity or retiring. Current bonus authority offers up to 25% of basic pay,

13
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and has proved useful — to a point. Our proposal would base bonuses on the higher locality pay
salaries, allow greater amounts when coupled with longer service agreements, and make more
flexible payment options available (such as a choice between up front payments, installments,
and payments at the conclusion of an assignment). These payment options could be tailored to
the situation at hand, and tie payment of the incentive to actual performance.

The enhanced annual leave provisions are targeted particularly to mid-career hires, who likely
would give up attractive vacation packages to become first-time Federal employees. This
would provide mid-career hires from non-federal agencies with leave commensurate with their
years of employment. This provision would also allow the members of Senior Executive
Services and equivalents to accrue a full day of leave on a biweekly basis... These flexibilities
help NASA to compete with the compensation packages available to private sector employers.

The term appointment authority is used extensively within the Agency to support many NASA
programs and projects. It is useful for work of a time-limited duration, and it allows the
Agency to terminate employment without adverse action when the need for the
work/competencies wanes. The bill’s provision to allow a limited number of term
appointments to be extended up to six years, rather than four, will enhance its usefulness by
accommodating the length of some NASA programs and projects. In addition, the bill provides
that a term employee may be converted to a permanent position in the same line of work
without further competition, provided the employee was initially hired under a competitive
process and the public notice specified the potential for conversion. This provision does not
alter any feature or principle of the competitive process, but eliminates the need for duplicative
competition. Ultimately it may make the concept of term appointments more attractive to
potential applicants and thereby provide a more robust labor pool for NASA management to
consider. Conversions of term employees to permanent positions that differ from the position
for which the employee initially competed would require internal competition.

In order to attract world-class talent into NASA’s most essential positions; the bill proposes
changes to the authority to pay employees in critical positions. Proposed section 9807 would
provide authority to grant critical pay for up to 10 positions per year, subject to approval by the
NASA Administrator, with pay up to that of the Vice President (currently $198,600). This
section should, however, be amended to specify that the payments are limited to one year for
each application of the authority. The provisions raising the annual compensation cap for
NASA excepted employees appointed under the Space Act from Level IV of the Executive
Schedule to Level II will address this need as well. Based on the current pay scale, this would
allow an increase from $134,000 to $142,500. These enhancements will help us compete in an
enormously competitive job market.

Current authority to make limited term appointments into the SES may be used to fill SES
general positions, but NOT career reserved positions — the majority of NASA’s SES jobs. A
further complication is that limited term appointments may be used ONLY for work of a
project nature, not for continuing work. The lack of flexibility causes work-arounds to fill
legitimate temporary needs that don’t fall into the current framework, such as vacancies in key
SES positions. Although limited-term SES employees may be called upon to perform
executive level duties over an extended period, there is no authority to recognize them with the

14



205

monetary bonuses available to their permanent counterparts. NASA seeks enhanced limited
term appointment authority for SES members to allow the use of SES limited term appointment
authority to staff career reserved (not political) positions and allow the use of the authority for a
variety of temporary needs, not limited to duties of a limited duration. In addition, we seck
ability to pay bonuses to limited term appointees, similar to those available to executives on
permanent appointments. These authorities doe NOT apply to political appointees.

Current statute permits setting pay for new Government employees under the General Schedule
at any step of the pay range, based on superior qualifications or a special need of the Agency;
there is no similar flexibility to adjust pay for employees after they join the Federal workforce.
Superior qualifications pay authority would allow adjustments of base pay for NASA
employees and those selected for NASA positions at any rate within the GS salary range for the
position, based on the superior qualifications of the individual and/or the needs of the Agency.

Finally, the enhanced d. tration project authority provision provides the Agency with an
effective and extensively tested mechanism for pursuing additional human resources
innovations in response to changing workforce needs. A number of agencies, notably the
Department of Defense and Department of Agriculture, have operated highly successful
projects. Unfortunately current law limits “demo” projects to 5,000 employees, thus limiting
the usefulness of this authority. Removal of this cap will allow NASA to make the use of so-
called “best practices” of other agencies to a more effective portion of the NASA workforce.
All of the existing requirements for demonstration projects—including merit system
principles—continue to apply.

Mr. Chairman and Members of the Committee, each of these legislative provisions when taken
individually will only help NASA deal with its human capital strategic threats to a limited
degree. However, when taken together as an integrated package they form a strong nucleus in
support of the Agency’s Strategic Human Capital Plan and the President’s Management
Agenda, and will be invaluable as we deal with a diminishing pipeline, recruitment and
retention of a world-class workforce, and skills imbalances. With these tools in hand, we will
be able to avert a serious human capital crisis at NASA.

The missions we seek to lead and make possible are the visions that we all have for our future —
new launch systems, innovations in high-performance computing, advances in biological
research and exploration of our cosmos that extend our lives and way of life out there. Those
things can only happen if we have the people that can make them happen. Technology and
exploration will go nowhere without the human know-how and presence to make today’s
impossible into tomorrow’s reality. After meeting and working with many of the men and
women of NASA during the past year, I know we can do those things and I look forward to
working with you and sharing the rewards of your investment and trust in us.
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Chairman ToM Davis. Mr. Donaldson, thanks for being with us.

Mr. DONALDSON. Chairman Davis, Ranking Member Waxman,
members of the committee, thank you very much for holding this
very timely hearing on civil service issues facing several agencies.
You have my written statement for the record, so I will briefly out-
line the very specific problem we are facing at the SEC and how
the chairman’s bill offers a solution to that problem.

You may be aware that dramatic changes have occurred in the
Commission’s personnel environment during the past year. Thanks
in part to the efforts of this committee, the Commission has been
granted the authority to pay higher salaries and provide additional
benefits and has received increased appropriations to fill over 800
new positions this fiscal year.

However, while the new pay authority and increased appropria-
tions have eased the Commission’s crisis in hiring and retaining at-
torneys, substantial difficulties remain in our ability to hire ac-
countants, economists and securities compliance examiners.

The reason for this distinction between attorney hiring and the
hiring of other securities industry professionals is clear. Attorney
hiring is excepted from civil service posting and competitive re-
quirements, whereas the hiring of Commission accountants and
economists and security compliance examiners is not.

When we are filling a vacancy under the competitive service, the
process can take months to complete. Under excepted service au-
thority, the hiring process can be completed in a few weeks. The
procedures required for hiring under the competitive service system
have proven unduly time-consuming and inefficient. Let me just
elaborate a little on that.

A position is usually posted for 2 weeks, and then several days
are allowed to elapse in order to be certain that all applications
have arrived in our Office of Administrative and Personnel Man-
agement. After OAPM sifts out the obvious incomplete and un-
qualified applications, a rating panel comes in from the division or
office that is seeking to hire and must first review and rate quali-
fied applicants based solely on their written applications.

The rating panel in the division is made up of three or more pro-
fessional staff who are at or above the grade level of the position
being filled. These professional staff, often managers, must set
aside the regular duties of their jobs and spend up to 2 days at a
time rating applicants’ resumes.

After the division’s work in this phase, the file of the applicants
goes back to the OAPM where, based on the ratings given by the
division staff members, they check the work and then send the top
three to five candidates back. Then yet another panel of selecting
officials in the division or office may begin the process of setting
up interviews of these candidates.

Beyond the cumbersomeness of the process, managers hiring for
these positions have found that the rating process often favors not
the best candidates, but those most familiar with how to fill out the
relevant application with key words and phrases used by the var-
ious panels in rating the candidates against specific criteria.

Also, because the hiring panel only sees the three to five can-
didates identified by the rating panel, they may never see can-
didates who are otherwise highly qualified and perhaps better suit-
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ed for the job, but who were not rated among the top candidates
under the ground rules of the competitive service process.

This process, even when it works well, can take several months
to complete. But, if none of the top-ranked candidates proves satis-
factory, the position is often reposted and the selection process
starts all over again. Given our task of implementing the Sarbanes-
Oxley Act, our mission in overseeing the financial markets and our
role in restoring investor confidence during these very difficult
times, putting additional cops on the beat more quickly to accom-
plish our goals is absolutely vital.

Mr. Chairman, your bill, H.R. 1836, will do just that. The provi-
sions of your bill are substantially similar to H.R. 658, which was
introduced in February by Congressman Richard Baker of the Fi-
nancial Services Committee. On March 26th, Congressman Baker’s
bill passed out of the Financial Services Committee with bipartisan
support.

I would like to take a brief moment to thank Mr. Kanjorski, the
ranking member of our authorizing subcommittee, for his work and
support in that process. At the urging of both Mr. Baker and Mr.
Kanjorski at their subcommittee hearing, we went back and
worked diligently with our union, the National Treasury Employees
Union, as well as with the Financial Services Committee staff from
both sides of the aisle, until we reached a compromise that accom-
plishes the Commission’s hiring objectives without loss of any civil
service protection of the employees in the competitive service.

I want to stress my deep appreciation that the SEC provisions
of your bill respect this compromise and keep intact those provi-
sions we worked hard to craft in a way that all parties now sup-
port. The bottom line is that the Commission strongly supports the
SEC provisions of your bill and hopes that they will be adopted at
the soonest possible time and signed into law by the President.

Without expedited hiring authority, the Commission will not be
able to hire these additional staff it desperately needs, and which
Sarbanes-Oxley contemplates, in any responsive timeframe.

Thanks very much for your consideration of these issues and,
again, for respecting the compromise we reached with our union
and our authorizing committee members.

I, of course, would be happy to answer any questions you may
have.

Chairman ToMm DAvis. Thank you.

[The prepared statement of Mr. Donaldson follows:]
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Chairman, U.S. Securities and Exchange Commission

Before the House Committee on Government Reform
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Introduction and Summary
Chairman Davis, Ranking Member Waxman and Members of the Committee:

Thank you for inviting me to testify before you today, on behalf of the Securities
and Exchange Commission, in support of Title III, Subtitle A of H.R. 1836, the “Civil
Service and National Security Personnel Improvement Act.” Although I have been at the
Commission only since February 18th, I look forward to continuing and building on the
strong and cooperative relationship that our Agency has developed with this Committee
in the past as we work together on the SEC's resource needs to implement the Sarbanes-
Oxley Act and fulfill all of our statutory duties. This is a critical time for the agency and
the way we address the challenges before us will determine not only where we go
tomorrow, but for years to come. Prominent among those challenges facing the
Commission today is the threshold issue of the adequacy of its own staffing level. I
thank you, Mr. Chairman, for your leadership in this vital area, leadership that would
allow the Commission to move forward at full strength.

Given our task of implementing the Sarbanes-Oxley Act, our mission in
overseeing our financial markets, and our role in restoring investor confidence during
these difficult times, putting additional “cops on the beat” more quickly to accomplish
our goals is absolutely vital.

Dramatic changes have occurred in the Commission’s personnel] environment
during the past year. Thanks in large part to the efforts of this committee, the
Commission has been granted the authority to pay its staff higher salaries, and to provide
additional benefits. We have also received increases in our appropriations sufficient to
fill over 800 new positions. While the new pay authority and higher appropriations
funding have greatly eased the Commission’s crisis in hiring and retaining attorneys,
substantial difficulties still remain in our efforts to hire accountants, economists and
securities compliance examiners.
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In our experience, the reason for this distinction between attorney hiring and
hiring of other Commission professionals is clear: while the hiring of Commission
attorneys is excepted from civil service posting and competitive requirements, the hiring
of Commission accountants, economists and securities compliance examiners is not.
When we are filling a vacancy under competitive service requirements, the process can
take months to complete. Under excepted service authority, the hiring process can be
completed in a few weeks’ time because hiring officials get to the interview step much
more rapidly. Allowing the Commission to hire accountants, economists and securities
compliance examiners in the same way we hire attorneys will give us the critical tools we
need to fill these positions far more quickly, allowing the Commission to meet the
challenges of our mission with the full resources that Congress intended.

The provisions of H.R. 1836 pertaining to the Securities and Exchange
Commission would provide much needed authority to the Commission in its effort to
expedite and simplify the hiring of accountants, economists and securities compliance
examiners. Those provisions are substantially similar to those introduced by Michael
Oxley and Richard Baker in H.R. 658, the “Accountant, Compliance, and Enforcement
Staffing Act of 2003,” which passed out of the House Financial Services Committee on
March 26, in compromise form, with bi-partisan support. The compromise was reached
after cooperative work with our union, the National Treasury Employees Union (NTEU),
and the authorizing committee. It accomplishes the Commission’s hiring objectives
without loss of any of the civil service protections of employees in the competitive
service. (See attached joint SEC/NTEU letter of support.) The Commission appreciates
that H.R. 1836 respects this compromise, and keeps in tact those provisions we all
worked hard to craft in a way that all parties can support.

Background

In January 2002, the Commission received its long sought “pay parity” authority
as part of the Investor and Capital Markets Fee Relief Act.! This authority allowed us to
implement a new pay scale in May 2002 that compensates all Commission employees
with salaries commensurate with those paid by other federal financial regulators. This
authority is helping to attract the highly qualified personnel we need and to stem the
long-term drain of our most talented and experienced staff members. Additionally, after
passage of the landmark Sarbanes-Oxley, in August 2002, as part of the Fiscal Year 2002
Supplemental Appropriations Act,? the Commission received a supplemental
appropriation of $30.9 million, of which $25 million was earmarked for the purpose of
filling 125 additional staff positions.

As expected, the combined effect of these two pieces of legislation has already
had a profoundly positive influence on our ability to hire and retain attomeys. Nearly all

! Pub. L. No. 107-123, 115 Stat. 2390 (2002).
2 Pub. L. No. 107-206, 116 Stat. 820 (2002).
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of the attorney positions funded by last year’s Supplemental Appropriations Act have
been filled at this time. However, our experience in hiring accountants -- who comprise
the bulk of the additional new slots from the supplemental funding -- has been far less
successful. So far, despite our best efforts, only a few more than half of the new
accountant positions funded with last year’s Supplemental Appropriation have been
filled. We are greatly concerned that without legislative assistance the struggle to fill
positions will only intensify in the future. On February 20, 2003, the President signed
into law the Consolidated Appropriations Resolution, providing the Commission with a
Fiscal Year 2003 appropriation of $716.4 million, over $278 million more than our Fiscal
Year 2002 appropriation. The Comimission is expected to use these funds primarily to
increase staff by another 700 positions this fiscal year, the majority of which will be
accountants, economists and securities compliance examiners.

Specialized Experience Needed

The nature of the Commission’s work requires that we seek highly skilled
individuals who often are at a point in their careers where they have a number of
employment options available to them. Our task is therefore hindered by the slow speed
and inflexibility of the competitive service hiring process. We have, time and time again,
seen the best applicants for accountant, economist and securities compliance examiner
positions snapped up by competitors before the Commission has reached the point in the
rigid competitive service hiring process where it can make them an offer. In marked
contrast, this rarely happens with attorneys. Simply put, if we want an attorney, we can
make them an offer almost as fast as any other employer can.

The Commission’s efforts to hire accountants under our existing authority are
particularly complicated by the special caliber of accountants that our mission demands.
Most other federal agencies hire only a handful of accountants, for the limited purpose of
keeping the agency’s own books and records. However, in order to perform the complex
task of ensuring the adequacy of disclosures by public companies, and to review the
books and records of broker-dealers, investment advisers and mutual funds, the
Commission must maintain a staff of hundreds of accountants, most of whom must have
specialized experience in auditing or preparing the financial statements and reports of
public companies. The Commission cannot maintain the high standard of
professionalism that the investing public deserves by hiring accountants immediately out
of school and expecting them to acquire their skills and experience “on-the-job” at the
Commission. The learning curve is too steep, and our workload is too great.

Our difficulties in shepherding experienced, in-demand people in mid-career
through the lengthy competitive service applications process are not limited to
accountants. The complexity of the issues that Commission staff comes into contact with
on a daily basis also mandates a similar level of skill and experience in our economists
and securities compliance examiners. Often, the best candidates for securities
compliance examiners are those with industry experience. Securities compliance
examiners inspect broker-dealers, investment advisers, and mutual funds for compliance
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with the federal securities laws. There is no substitute for having been on the other side
of the fence when it comes to performing effective compliance examinations. As for
economists, they analyze the impact of regulations to assist rulemakers in adopting the
most cost-effective regulations, as well as assist with enforcement and other
administrative tasks of the agency. The work of economists is highly specialized, and
there is only a relatively small pool from which to hire in the first instance. Moreover,
we must compete not just with the corporate world, but also with think tanks and
academia for economists who qualify to do our work.

We believe the solution to these problems is to allow us to hire accountants,
economists, and securities compliance examiners as we have successfully hired attorneys
for years. We therefore support legislation to allow the Commission to hire accountants,
economists, and securities compliance examiners using the excepted service process.

Hiring Process is Cumbersome and Time-Consuming

The procedures required for hiring under the competitive service system have
proven unduly time-consuming and inefficient. A position is usually posted for two
weeks, and then several days are allowed to elapse in order to be certain that all
applications have arrived in our Office of Administrative and Personnel Management
(OAPM). After OAPM sifts out the obviously incomplete and unqualified applications, 2
rating panel in the division or office that is seeking to hire must first review and rate
qualified applicants, based solely on their written applications. The rating panel in the
division is made up of three or more professional staff who are at or above the grade level
of the job posted. These professional staff, often managers, must set aside the regular
duties of their jobs and spend up to two days at a time rating the applicants’ resumes.
After the division’s work in this phase, the file of applicants goes back to OAPM where,
based on the ratings given by the division, staff members check the work of the division,
and then send the top three to five candidates back to the division. Then, yet another
‘panel of selecting officials in the division or office may begin the process of setting up
interviews with these candidates to determine if one is suitable for hiring.

Beyond the cumbersomeness of the process, managers hiring for these positions
have found that the rating process often favors not the best candidates, but those most
familiar with how to fill out the relevant application with keywords and phrases used by
the various panels in rating the candidates against specified criteria. Also, because the
hiring panel only sees the three or five candidates identified by the rating panel, they may
never see candidates who are otherwise highly qualified, and perhaps better suited for the
job, but who were not rated among the top candidates under the ground rules of the rigid
competitive service process. This process, even when it works well, can take several
months to complete, but if none of the top ranked candidates proves satisfactory, the
position is often reposted and the selection process starts ali over again. In contrast,
under the excepted service process, the hiring panel can simply review all the
applications and interview all candidates whom they believed are highly qualified.
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New Employees Would Retain Competitive Service Status

Although H.R. 1836 would allow the Commission to use the streamlined excepted
service process to hire accountants, economists and securities compliance examiners,
employess hired for these positions would be considered members of the competitive
service for all other purposes, including full civil service rights and protections. These
include veteran’s preference, bargaining rights and union representation, health care
options, EEO rights, and retirement and leave benefits. Their rights will also be the same
as other competitive service employees with regard to appeals to the Merit System
Protection Board, transfers between agencies, and the conduct of reductions in force. In
short, the experience of employees hired under this new authority will be no different
from their predecessors, except for a manifestly smoother hiring process.

Conclusion

The proposed legislation allowing the Commission to use the excepted service
process in hiring for certain specialized positions is not unprecedented. Congress has
already placed specialized employees of other agencies in the excepted service. For
example, Congress has placed health care professionals (including doctors, dentists, and
nurses) employed by the Department of Defense in the excepted service, along with
Defense intelligence employees, employees in the Office of National Counterintelligence
Executive, employees in the Department of Education’s Performance-Based Organization
for federal student financial assistance, and air traffic controllers hired through the FAA’s
College Training Initiative Program. Indeed, Congress placed all of the employees of the
FBI in the excepted service.

In short, the Commission believes that its needs are significant and extraordinarily
time-sensitive—we are trying to fill over 800 positions by the end of this fiscal year and
to date have experienced serious difficulties in filling “mission-critical” positions for
accountants, economists and securities compliance examiners. Thus, to be competitive in
the hiring market, we believe we would greatly benefit from passage of H.R. 1836,
granting excepted service hiring authority for those positions.

I appreciate the opportunity to share the agency’s needs and concerns with you
here today, and we look forward to working with you to solve this important problem.
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United States Securities and Exchange Commission
‘National Treasury Employees Union

March 19, 2003
The Honorable Michael Oxley " The Honorable Bamney Frank
Chairman Ranking Member
Committee on Financial Services Commitice on Financial Services
U.S. House of Representatives U.S. House of Representatives
‘Washington, D.C. 20515 ‘Washington, D.C. 20515
The Honorable Richard Baker The Honorable Paul Kanjorski
Chairman, Subcommittee Ranking Mémber, Subcommittee
On Capital Markets, Insurance On Capital Markets, Insurance
And GSEs : And GSEs
Committee on Financial Services Committee on Financial Services
U.S. House of Representatives U.S. House of Representatives
‘Washington, D.C. 20515 Washington, D.C. 20515 )

Dear Chairman Oxley, Ranking Member Frank, Chairman Baker and Ranking Member Kanjorski:

The SEC and the NTEU have worked together diligentfly—as the Capital Markets
Subcomumittee wged at its March 6 hearing on HR. 658, the Accountant, Compliance and
Enforcement Staffing Act of 2003—and have come to an agreement that fulfills the needs of the SEC
while protecting the rights of its future employees. Based on this compromise, we both' strongly
support the manager’s amendment to HLR. 658 and urge its adoption.

‘We are grateful that this legislation has been introduced in both the House and Senate to help
the SEC expedite and streamline the hiring process so that it can bring on additional, mission-critical
securities industry accountants, compliance examiners and economists as quickly as possible. .
‘Without this expedited hiring authority, the Commission will not be able to hire the additional staff it
needs—and which the Sarbanes-Oxley Act of 2002 contemplates—in any responsive time frame to
aid in the protection of America’s investors and fo help restore the integrity of our capital markets.

We hope that this legislation can be passed quickly in the House of Representatives and
Senate and signed into law by the President at the earliest possible time. Please let us know if there
is anything we can do to assist you as this legislation moves forward.

Sincerely,

William H. Donaldson Colleen M. Kelley
Chairman, SEC National President, NTEU
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Chairman ToMm DAvis. Thank you both.

Mr. O’Keefe, thank you for flying all of the way back. You prob-
ably have some jet lag in coming back. I appreciate this. You were
lumped in with DOD, simply because that was the vehicle.

In a perfect world, we would examine all of government and try
to do this in a very systematic way. But sometimes the clock and
other legislative vehicles get the better. That is why the clock—it
is not driven by this committee; it is driven by others and leader-
ship, and we are trying our best to take a deep breath and make
sure that there is a level of understanding.

I think the fact that, Mr. Donaldson, in your case, you were able
to go back with the NTEU and work those issues out—I think that
gives us a higher level of confidence, even if it comes back before
our committee.

SEC is a very attractive place for a young lawyer. You come in
there. You hire people. The difficulty is retaining them, isn’t it?
After a while, they spend 2 or 3 years of experience, they are pretty
hot commodities out there in the market. That is a pretty hot space
for a young attorney to be working, at the SEC, and the difficulty
is retaining some of the talent, isn’t it?

Mr. DONALDSON. Well, we do have a lot of very talented people.
We have a lot of demand out there in private industry for those
people who have gained the experience of working at the SEC. So
there is a turnover rate there.

Chairman Tom DAvis. I mean, they go work for you for 2 or 3
years, they can go out in the private market and double, triple
their salaries with what they have gotten.

Mr. DoNALDSON. We have attended to that with the recent au-
thorization in terms of pay parity and so forth.

Chairman ToM DaAvis. Never be parity; you won’t be really close.
But it is—and you found that you made additional concessions
when you sat down with the NTEU?

Mr. DONALDSON. No, we basically have provided all of the guar-
antees under:

Chairman ToM DAvis. But you were flexible when you sat down
with them, and were able to satisfy each others’ concerns?

Mr. DONALDSON. Right, we were, very much so.

Chairman ToM DAvIis. Why is hiring accountants and economists
different from attorneys?

Mr. DoONALDSON. Well, the role of an accountant at the SEC is
considerably different from that at most other agencies. Most agen-
cies hiring accountants are hiring them to operate within the agen-
cy in an accounting capacity, a managerial capacity, as opposed to
our accountants who are investigative and analytical accountants
out in corporate America.

Chairman ToM DaAvis. Mr. O’Keefe, let me ask you, in your testi-
mony you note that NASA has not historically suffered from high
attrition rates, but now retention is a much more relevant issue.
Is that the aging work force to some extent?

Mr. O’KEEFE. Yes, sir, that is precisely it.

Chairman ToM DAvis. NASA’s legacy for space exploration and
aeronautical innovation is unmatched. In recruiting, hiring and
keeping top talent, it seems that NASA’s name speaks for itself.
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. Sg why do you need additional changes in the way you hire and
ire?

Mr. O’KEEFE. Sure. Well, it is a draw card to be sure. There is
no doubt that the attractiveness to a range of engineering and sci-
entific disciplines coming out of undergraduate and, principally,
grzcshgate and doctoral levels is very attractive to go to a place like
N .

But there are two challenges that we are dealing with. The first
one is that there are fewer and fewer folks who have the kind of
skill qualification mix that we are seeking.

Various universities and colleges around the country in these dis-
ciplines have graduated about 20 percent fewer folks with these
skills in the last decade than we have seen before. So, as a con-
sequence, there is a smaller, diminishing cohort.

At the same time, we are seeing the same kind of phenomenon
that the Commission on Aerospace, for example, that Mr. Walker
chaired, is observing, that there is going to be a hiring surge. At
the same time, we are experiencing a challenge in that direction.

The second problem is that the kinds of tools that we have avail-
able, that are extant today, while they are competitive for the pur-
pose of bringing in graduate students, doctoral students, or those
with some degree of experience from industry, it nonetheless turns
sometimes on the very smaller intangibles, like the capacity to pro-
vide moving expenses, forgiveness of loans for graduate education
programs that most companies would otherwise provide. Those are
the kinds of things that we don’t have or we have the capacity to
get only after a long period of time, in which case they have made
a decision to go somewhere else.

So we have got a very attractive high-end kind of first, initial re-
sponse from many folks with the kind of skill mix that we are look-
ing for. They eventually weary of the length of the process that it
takes, or our inability to come even vaguely close to matching the
kinds of opportunities they may see elsewhere.

Chairman ToMm DAvis. OK. Thank you.

Mr. Davis.

Mr. Davis or ILLINOIS. Thank you very much, Mr. Chairman.
Let me thank you gentlemen for coming and for testifying and
sharing with us.

Mr. O’Keefe, I understand that the Columbia space shuttle acci-
dent is currently being investigated by a panel headed by Retired
Admiral Harold Gehman. One of the issues being investigated is
whether work force issues at NASA may have contributed to the
accident. It seems to me that it might be premature to give NASA
additional flexibilities at the same time that an independent com-
mission is studying the same issues.

Is there a reason why Congress shouldn’t wait until after the
Gehman Commission releases its report before we consider this
proposal for additional flexibility?

Mr. O’KEEFE. I don’t believe that your statement of the facts is
exactly right. Admiral Gehman and the board are examining—
among many, many aspects or factors that may have contributed
to the accident, looking at the overall management process, the
work force competencies, as well as our organizational procedures
in terms of how this process goes.
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And inasmuch as I think all of those issues will be covered as
part of their final review here in the next couple of months, none-
theless, I don’t think there will be a specific focus to this area that
will be any more comprehensive than the 19 separate studies that
have been released in the last 2 years alone. Pointing to what is
an actuarial fact, we are going to see a higher rate of retirements
in the years ahead; we are already seeing at least a growing attri-
tion rate among the kind of skilled mixes that are most important
for the purpose of launch services, space science kinds of activities.

I am not sure those findings are going to be materially different
in this report than they have been in the last succession of repet-
itive observations made, that are exactly the same, by every other
commission, by the General Accounting Office, by our inspector
general, by external commissions. Everyone has noted the work
force phenomenon that has been occurring very, very uniquely at
NASA just by dint of the way the numbers have been running.

So I suspect that there will be a further reinforcement of that
view, at least by Admiral Gehman’s group, as well as, I suspect,
at least an endorsement of looking at how to get ahead of that
curve now in order to have an experience base that will be not just
new entrants coming in at the same time that you have a very ex-
perienced cohort leaving. How do you find an opportunity for them
to learn and to be mentored during the course of this time?

The second observation that I get, a sense from Admiral Gehman
and his board members in their public statements, is that there
will be and should be an opportunity for more attractiveness of
mid-level entry from other comparable kinds of engineering experi-
ences that would really add to the way that we view the nature of
our challenge that we confront at NASA every day.

So my bet is, and it could be wrong, but my bet is, it is going
to be a reaffirmation of what we have seen repetitively stated in
the last couple of years.

Mr. Davis oF ILLINOIS. Is it possible that we might reach the
point, though, where the critical need does not continue to exist?
And if such, would the flexibilities continue to be required?

Mr. O’KEEFE. If anything, the bow wave we are about to see will
begin in the next 3 years. we are looking at about a 15 percent eli-
gibility for retirement right now. That will grow to 25 in the next
3 years. It becomes superannuated, really exacerbated, in certain
career fields. In astronomy and astrophysics, in nuclear engineer-
ing, in space physics and remote sensing technologies it approaches
as high as half.

Now, that is not going to get any better as time progresses along.
And, if anything, it simply then shifts to other competencies that
become more dramatically affected by the capacity of individuals
who may decide they want to do something else with the rest of
their lives after having dedicated 30 to 40 years of it having
worked for NASA.

So, if anything, what we will see is—the scenery will shift, if you
will, to different kinds of skill competencies, to different profes-
sional series over the course of the next 10 years. But the trend
is irrefutable. Unless we find some way to arrest aging in the next
couple of years, it is going to be an actuarial fact.
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Mr. Davis OF ILLINOIS. Mr. Donaldson, I understand that the
SEC is seeking flexibility in order to implement the Sarbanes-
Oxley Act. Could it be then that those flexibilities might be re-
quired up to a point, but then after that point would not be re-
quired further?

Mr. DoONALDSON. Well, I think that the job of hiring the 800 pro-
fessionals within this fiscal year is going to be very difficult to ac-
complish; and I think that it will extend beyond this fiscal year
even if we get the increased flexibility that we are seeking. So I
see it as a multiyear problem here.

Beyond that, you know, only time will tell.

Mr. DAvis OF ILLINOIS. Let me also then just compliment you on
your ability to work, or the decision to work cooperatively with the
National Treasury Employees Union. That seemed to be a model
that worked for you in order to arrive at some good legislation.

Would you recommend it for other agencies?

Mr. DoNALDSON. Well, I thank you for your nice words. I think
that the credit goes to a number of people in our organization who
have tried very hard to work positively with the union. The union
has been terrifically cooperative. I think they recognize the problem
that we have, and they have been very, very helpful.

Mr. Davis oF ILLINOIS. Thank you very much.

I thank you, Mr. Chairman.

Chairman Tom Davis. Thank you much.

Mrs. Davis.

Mrs. DAVIS OF VIRGINIA. Thank you, Mr. Chairman, and thank
you, gentlemen, both for being so patient in waiting.

And, Administrator, if you find a way to arrest aging, I want to
be the first to try it out.

Administrator O’Keefe, NASA has come to Congress to bolster its
scientific and engineering work force, yet some of the flexibilities
that you are requesting could be extended to managerial and ad-
ministrative personnel as well.

Suggestions have been made that the amount of money that
NASA could use to pay or reward administrative employees should
be capped so that the bulk of the funds could be spent on attracting
high-quality scientists and engineers. Could NASA benefit from its
new flexibilities if such a cap were put in place?

Mr. O’KEEFE. To be sure, the flexibilities would address the spe-
cific science and engineering challenges we have right now. Having
said that, I think by trying to force a caste system, if you will,
which is what such a proposal would do, that would really motivate
folks who are very, very good engineers, who could manage lots of
things and lots of programs, to think in terms of not being engaged
in that activity and moving away from it, because it would mean
administrative and management-level kind of activities would then
become capped as a result of that and not attractive.

So we would create more and more of a stovepiping philosophy
in which certain skills, or professional or technical skills, would be
accented, emphasized, and valued greater than that of manage-
ment.

And management is one of our challenges as well. We have the
constant issue of wrestling with resources, costs, the extraordinary
effort that has gone into developing a human resources strategic
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plan, which our Assistant Administrator for Human Resources has
done to the astonishment of OPM and OMB, to develop this kind
of an approach.

Those are the kinds of fields that are going to be equally chal-
lenged in the years ahead. And if we were to do something like a
cap on the science and engineering side at the expense of adminis-
tration and management, we would eventually pay the price for
that in time, in a very short time.

Mrs. DAviS OF VIRGINIA. Administrator O’Keefe, I asked you ear-
lier, and I wanted to ask you again to have it on record, having
NASA Langley in my district and hearing from them how impor-
tant it is to be able to attract workers, because they are struggling,
as a lot of our Federal work force is, for attracting our really good,
expert types.

In the civil service portion of this bill, it allows DOD to offer re-
tirement-eligible staff an opportunity to retire with their full pen-
sion and come to work with DOD with full salary in addition to
their pension.

Are you concerned that you may lose valuable employees under
this bill?

Mr. O’KEEFE. I don’t believe so. I think the challenge that both
the Defense Department and we at NASA confront is more of a
generational issue that is occurring right now. I think it is a more
a phenomenon of this generation that has recently come out of
graduate and undergraduate schools.

In the last 5 years, for example, we have seen folks leaving in
much larger numbers in the fields of aerospace engineering, elec-
tronics engineering, electrical engineering, in all of those sectors,
because mobility is a key factor among this age corps, more than
anything else.

So, as a consequence, they are experiencing the same challenges
that we are. If anything, there is a zero-sum kind of opportunity
between the Defense Department activities that are very close to
the centers that we operate and NASA in terms of exchanging
ideas as well as different approaches to things. It is not any more
or less of an attenuation in that regard.

Mrs. DAvVIS OF VIRGINIA. You understand what I am asking?
They can get their full retirement plus salary?

Mr. O’KEEFE. I just don’t see that as being a real challenge.

Mrs. DAvIS OF VIRGINIA. Would you favor including a provision
in the legislation that would give employees an opportunity to sub-
mit comments and suggestions on the work force plan before it is
presented to OPM for approval?

Mr. O’KEEFE. Sure.

Mrs. DAvis OF VIRGINIA. We have heard a lot here about how
employees are not being brought into the particular bill for the civil
service workers over in DOD.

Mr. O’KEEFE. I would be more than happy. It just confirms what
it is we are already doing.

Our largest employee union is the International Federation of
Professional and Technical Engineers. Greg Junemann, the presi-
dent of that union, and I have met, as well as all of the individual
center representatives of that union, with each center director of
the 10 centers that we have.
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Similarly, I have met with Bobby Harnage, my friend who is
here today. He is part of the next panel. He and I have chatted and
talked about this proposal as well. And all of his respective union
leadership folks at each of the centers have been contacted by our
center director, too. So the opportunity to have the employees com-
ment on this and look at how we would implement various ele-
ments of this before OPM, as requested, is not an unreasonable
proposition at all, and one we follow independent of the question
of whether it is law or not.

Mrs. DAvVIS OF VIRGINIA. Thank you, Administrator O’Keefe.

And thank you, Chairman Donaldson.

Chairman Tom Davis. Thank you.

Mr. Janklow.

Mr. JANKLOW. Thank you very much, Mr. Chairman.

If T could, Mr. McDonald, could you tell us—or excuse me, Mr.
Donaldson, I apologize. Who do you know that is against this pro-
posal with respect to your agency? Who is against it?

Mr. DONALDSON. I don’t think that anybody is opposed to it.

Ml; JANKLOW. You haven’t heard of anybody at this point in
time?

Mr. DONALDSON. Not really.

Mr. JANKLOW. Mr. O’Keefe, who is against it, at least with re-
spect to your agency?

Mr. O’KEEFE. None that I am aware of. There have been con-
cerns voiced. I think at the earliest point when the President sub-
mitted last June’s legislation, certainly the AFGE representatives
testified as well, but again most of those concerns in the course of
this past year have been worked on and discussed and so forth, the
various bills that Mr. Davis has introduced, as well as Mr. Boehlert
and Senator Voinovich.

Mr. JANKLOW. As far as you both know, we are not dealing with
a bill that is very controversial, but terribly substantive for each
of your agencies?

Mr. O’KEEFE. I don’t think so. But I would certainly defer to
those who might otherwise express a contrary view.

Mr. JANKLOW. Do you agree, Mr. Donaldson?

Mr. DONALDSON. Yes.

Mr. JANKLOW. Mr. O’Keefe, in your testimony earlier you said
that—and also in your written testimony you talk about the fact
that about 15 percent of your staff are eligible—your employees are
eligible for retirement, that it grows to 25 percent. I believe you
used the words “50 percent within 5 years.” And then you said, it
doesn’t get any better after that.

How can you have an employee labor force that you know now
is going to be 50 percent retire-eligible every year from now on
after 5 years from now? That just doesn’t make sense to me.

Mr. O’KEEFE. I apologize. I was inarticulate in using the term 50
percent. It was applied to very specific areas.

You may recall, I precursed with the statement that in astron-
omy and astrophysics, in space science, and nuclear engineering, in
those particular fields, it grows as high as, if you just look at those
particular professions

Mr. JANKLOW. Up to 50. But then depending on how many retire
and don’t, that number changes.
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Mr. O’KEEFE. Then that changes. So, as a consequence, then the
scene shifts to other competency fields that get serious; and so, as
a result, it is on average in that 15 to 20 percent range in the next
few years. But in certain areas it is very, very serious, and then
simply moves along into different venues over the course of that
time.

Mr. JANKLOW. Mr. Donaldson, with respect to the SEC—and I
am not talking about the top-level managerial folks; now I am talk-
ing about your line economists and accountants, especially those,
and your lawyers—how often do you find that the people that have
very successful, good positions in the private sector in the account-
ing field, in the economic field as an economist, or in the legal field
are willing to quit those to come to work for the SEC with all of
your rules, all of your regulations, all of your policies and your pay
structure?

Mr. DONALDSON. Well, I think, to a degree this depends upon the
opportunities that are available in the economy, and the general
condition of the economy. Certainly, in the years of the 1990’s when
markets were booming and so forth, the opportunities in the pri-
vate sector were considerable.

I think we are seeing——

Mr. JANKLOW. It didn’t hurt the SEC at all, did it?

Mr. DONALDSON. No. But I think you are seeing a reverse of that
now. I think you are seeing, in terms of the opportunities we now
have, they are considerable. We have a lot of applicants. I think
people are anxious to come to work for the SEC.

Mr. JANKLOW. And then when the economy gets better again,
which it will at some point, then they will leave you again.

Mr. DoNALDSON. Well, we are constantly working at keeping the
environment in the SEC and, thanks to legislation, keeping our sal-
aries and compensation as competitive as they can be. And, you
know, we like to see lower turnover. And, in fact, with the pay com-
parability, early observations are that our turnover is slowing
down. It’s hard to differentiate whether that comes from a reduc-
tion in opportunities out in the private sector or better pay with
us.
Mr. JANKLOW. Mr. Chairman, given the fact that there doesn’t
appear to be any opposition, I'm not going to waste any time with
questions.

Chairman Tom DAvis. That is fine with me. The good news is
that you had to wait. But I notice Mr. Janklow did not ask Mr.
Wolfowitz if anybody opposed his proposal. We would still be wait-
ing for the list as it works its way through. But thank you both
very much.

Mr. JANKLOW. I only had 5 minutes.

Chairman ToM Davis. Thank you both very much. I appreciate
you working with the employees involved. We're going to hear from
our next panel in terms of if they have any views on this as well,
but we appreciate it.

I'm going to take about a 6- or 7-minute recess, come back at
1:30, where we will convene our next panel if that is OK with ev-
erybody. We will be in recess for about 7 minutes.

[Recess.]
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Chairman Tom Davis. Thank you very much. We have saved the
best for last here, just for the record. Thank you all very much for
your patience through this. I think we had a lot of questions and
a lot of concerns, and I think a lot of us still have some confusion
as we go back and forth. But you heard the testimony, and hope-
fully it will help you be crisper, and we have some questions. We
appreciate you being with us and staying to the end.

We have a very distinguished panel. Dr. Paul Light, the Director
for the Center for Public Services at Brookings Institution; Bobby
Harnage, Sr., the National Federation of Government Employees;
Colleen Kelley, National Treasury Employees Union; and Mildred
Tulrner, Federal Managers Association of the Department of Agri-
culture.

Thank you for your patience. It is our policy that we swear you
in, if you would rise with me.

[Witnesses sworn.]

Chairman ToMm DAvis. We got the cameras going. We have to
keep people here now as we go through. Focus in. Thank you again.
Thanks for staying with us.

Dr. Light, we will start with you and move straight through.

STATEMENTS OF PAUL LIGHT, DIRECTOR, CENTER FOR PUB-
LIC SERVICES, THE BROOKINGS INSTITUTION; BOBBY
HARNAGE, SR., NATIONAL PRESIDENT, AMERICAN FEDERA-
TION OF GOVERNMENT EMPLOYEES; COLLEEN KELLEY,
PRESIDENT, NATIONAL TREASURY EMPLOYEES UNION; AND
MILDRED L. TURNER, MEMBER, U.S. DEPARTMENT OF AGRI-
CULTURE FEDERAL MANAGERS ASSOCIATION

Mr. LIGHT. Great. Terrific. It is a pleasure to be here. I should
say to Governor Janklow that I was a former resident, born and
raised in South Dakota.

Mr. JANKLOW. A great place to be from, isn’t it?

Mr. LiGHT. I'm afraid so, but I do get back from time to time.

I think my job in testifying here today is to look at the empirical
evidence on behalf of reform. I've read the bill. I've tried to pene-
trate it. I'm not a lawyer, so I can’t comment on the
“notwithstandings” and “wherewithals,” but I can comment on the
desperate need for reform of the Civil Service as it currently exists,
and I can speak to you from the perspective of people who want
to serve their country, who want to be in Federal jobs, and who are
in Federal jobs and find it extraordinarily frustrating to be waiting
for jobs to be filled for 4 to 6 months, to be trapped in the system
and unable to get the resources they need to do their jobs.

We survey all levels of the Federal work force, look at the condi-
tions or the health of the Federal work force, and there isn’t a sin-
gle level of the Federal work force that is not currently in distress.
At the entry level our surveys of college seniors show low interest,
perceptions of significant delay. There is even a sense that the Fed-
eral Government is arrogant in its attitude toward potential em-
ployees; that it’s up to you to wait for us to make a job offer, and
if1 you can’t wait for 4 to 6 months, then basically go someplace
else.

At the middle level we see crowding, we see overlayering. We see
extraordinary perceptions of distance between the top and the bot-
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tom of government. I recommend in my testimony that the DOD
bill, in terms of improving it, might well tackle the issue of the
overlayering at the middle and higher levels of the defense bu-
reaucracy. Between the period before September 11th and after
September 11th, the number of DOD employees who perceived
more layers in their agencies than necessary actually went up. The
perception of layering, the perception of bureaucracy at DOD have
increased post-September 11th because the pressure on the agency
is so great and the embrace of mission is so great.

I don’t need to review the problems of the Presidential appointee
level. We've been through that.

There is legislation pending in the Senate that started 2 years
ago that would be nice to have as part of any reform.

My particular concern here today is with the frontline. Looking
at the frontline of the DOD work force, or look at the frontline of
the Federal work force, what you see is that the frontline employ-
ees are the most dissatisfied with the current system. They are the
most likely to report, for example, that there are too many layers
between themselves and top management. That makes perfect
sense. They are the most likely to complain that the hiring process
is slow and confusing rather than fast and simple. They are also
surprisingly likely to say that the hiring process is not fair as op-
posed to fair, although the vast majority of Federal employees
think the current system is fair.

I think the reason why we find high pride and hard work on the
frontlines is that Federal frontline employees are deeply committed
to the mission of their agencies, and that’s obviously the case at
Defense. We asked Defense employees in the spring of 2002 wheth-
er there was a greater sense of mission in their agencies because
of the events of September 11th. Sixty-five percent of DOD employ-
ees said there was more of a sense of mission in 2002 than there
had been compared to just 35 percent of Federal employees in other
agencies.

But what we also see on the frontlines of the Federal Govern-
ment is the impact of vacancies, the impact of turnover, the impact
of hiring delays. It is the worst thing we can do for a frontline em-
ployee to hold positions open for 4 to 6 months before you fill them.
That just increases the burden on all employees.

It’s also at the frontline where you see the most concerns about
the problems in disciplining poor performers, because poor perform-
ance has its greatest impacts on the frontline. I talk in my testi-
mony about DOD in specific.

I'd like to wrap up here about the issue of reform. The Civil Serv-
ice Reform Act is about to celebrate its 25th anniversary, and em-
bedded in that act were many of the calls for experimentation that
we see now coming to fruition in this bill. I view this particular
proposal as the logical consequence of the 1978 act, not as a conflict
with the act, but as the outgrowth of many of the reforms that
were put in place under the Carter-Mondale administration.
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I look forward to your questions. I appreciate your interest in
this issue. The opportunity for reform rolls around on its own time-
table. My experience has been that we ought to take advantage of
it when 1t appears. Thank you very much.

Chairman ToMm DAvis. Thank you very much.

[The prepared statement of Mr. Light follows:]
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Thank you for inviting me to testify before this Committee at this critical moment in civil
service time. As some of you may know, it was twenty-five years ago that this Committee took
up the Civil Service Reform Act of 1978. That statute reflected an effort to modernize a
personnel system that had not been reformed since 1946, and addressed many of the issues
embedded in the bill before this Committee today. Launched in a bipartisan spirit by the Carter-
Mondale administration, the act was designed to create a new era in human resources
management. . It contained new procedures for pay for performance,. accelerated hiring, and
waivers for experimentation. It also created the Senior Executive Service, and sought to
modernize the outmoded job classification system that governed the hiring and promotion of
civil servants.

I can think of no better way to celebrate the twenty-fifth anniversary of the Civil Service
Reform Act than to pass this bill and begin the next generation of reform. Civil service reform is
not a Democratic issue or a Republican issue; it is a good government issue. It should be
designed first and foremost to assure that talented Americans have the chance to serve their
country. As President Carter argued in 1977, the public deserves a government as good as its
people. I believe there is overwhelming empirical evidence that this proposal would advance
that cause.

ENDORSEMENT OF THE PROPOSAL

Having served as senior adviser to both bipartisan National Commissions on the Public
Service chaired by former Federal Reserve Board chairman Paul A. Volcker, 1 believe this
reform package would receive the overwhelming - endorsement of the 1989 and 2003
commissions. Indeed, the 2003 commission might logically ask Congress and the president
“What took you so long?”

The 1989 commission believed that a “quiet crisis” had already begun, while the 2003
commission argued that the quiet crisis had reached a desperate moment. The 2003 commission
did not equivocate in its endorsement for action. It urged Congress and the president to move
quickly on a variety of fronts, including reorganization authority, presidential appointments
reform, and creation of agile personnel systems that reward performance, not longevity. As the
2003 commission argued, for example, the pay proposals embedded in the Defense Department’s
proposal should be the default position for departments and agencies. If an agency can come up
with something better than pay banding, let it try. But if not, pay banding should be the first
option. The burden of proof should be on the current system to demonstrate its relevance to
today’s labor market.

I should hasten to add that the 2003 commission did not believe that further tinkering
would suffice. The federal government has had twenty-five years of experience under the 1978
reforms with decisively with mixed results. On the one hand, its efforts to institute several
variations of government-wide pay for performance under the 1978 act have produced
unacceptable frustration and unacceptable over-grading.

On the other hand, the federal government has conducted a variety of successful
experiments, including a half dozen at the Department of Defense that covered more than 30,000
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employees, many of which have shown great promise. At some point, the experimentation must
end and government must move forward with its best effort to improve the system. The
experiments were not designed as ends in themselves, but as precursors to next-generation
reform.

Let me also note that reform does not end with a single bill. To the extent this
Committee and the General Accounting Office sees problems with implementation of this
proposal, it ‘can move quickly to perfect the legislation. 1 recognize the concemns about
ambiguities in the various proposals, but also view the current bill as sufficiently detailed to
allow the details to be easily resolved in the normal course of mark-up and implementation.
Moreover, I am convinced by a close reading of the original Defense proposal that the system
requirements under sec. 9902 are sufficient to allow legal relief should the department violate
any of the public employment and merit principles embedded in the current system.

In this regard, my only recommendations for change in the current draft are three-fold.
First, I believe employee representatives should be given more than 30 days to comment on
proposed changes developed under the new framework—even better would be a formal
requirement for consultation before a change is proposed. Second, I believe the bill should
contain a requirement to reduce the number of middle- and upper-level management layers by a
specific number to be determined through a methodology developed and presented to Congress
and the General Accounting Office. Third, I believe that the bill should include the Senate’s
proposed streamlining of the financial disclosure requirements that political and career
employees must fill out each year.

THE NEED FOR REFORM

Let me start by addressing the need for reform. Contrary to many, I do not believe the
problem facing government is either a lack of applicants or the impending retirement wave. As
my colleagues at Government Executive rightly point out in a story released last Friday, the
retirement crisis may turn out to be far less of a crisis than most reformers believed—indeed, the
turnover rate in government may actually be too low, especially at the middle- and upper-levels.
Moreover, as they also point out, there are plenty of applicants for most jobs in government. It is
true, for example, that 1.7 million American applied for the 70,000 baggage and passenger
screening jobs at the Transportation Security Administration last year. It is also true that 47,000
Americans applied for 900 Federal Bureau of Investigation jobs, 35,000 applied for 465 Foreign
Service slots, and 20,000 applied for 270 information technology jobs at Agriculture.

However, the challenge is not getting enough applicants, but getting the right applicants.
Of the 1.7 miltion TSA applicants, more than a third were ineligible because they could not read
or write; another third could not pass the initial screening test; and another quarter were
ineligible because they were not U.S. citizens. It is also useful to note that TSA had the special
hiring authorities embedded in the proposed statute. One cannot know how successful the
agency would have been in hiring its workers without the on-the-spot hiring authority and
expanded ranking system that Defense, NASA, OPM, and SEC seek here. TSA succeeded
largely because it could move quickly to review candidates, and could make immediate offers for
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those who qualified. To rephrase the old saying, many were called, but very few were actually
qualified.

More importantly, the measure of an effective human resource system is not in the
number of applicants. Any organization, public or private, can generate lots of applicants in a
weak economy. Thepurpose is to aim for the top of the labor pool, generate the right applicants,
hire them before other competitors do, and get them on the job quickly. It is also to reward them
for a job well done, not time in the system, protect them from abuse and favoritism, advance
them where appropriate to higher levels of responsibility, and do so on the basis of merit and
performance. In short, the purpose of a human resource system is to create and manage a
healthy, motivated, highly productive workforce, not merely generate long lists of job applicants.

Unfortunately, by almost any measure available, today’s system does not measure-up., It
makes no sense, for example, to generate long lists of applicants only to make the chosen
candidates wait four to six months for a job offer. Nor does it make any sense to lock those
candidates into a reward system that emphasizes longevity over performance.

As for the statistics on quit rates, I caution this Committee to be very careful about using
government-wide quit rates as a measure of anything. We know that quit rates vary greatly by
level in the organization. Turnover is extremely low among middle- and upper-level managers,
for example, but extraordinarily high among front-line workers. The federal government has
between 150,000 and 250,000 separations a year, mostly at the front-line, which averages out to
a quit rate of well over 10 percent. Indeed, one of the reasons hiring freezes have such a
damaging effect on government is that they hit agencies where service matters most—among
toll-free telephone operators, Veterans benefit officers, Social Security claims representatives,
IRS auditors, and other critically important front-line staffs. ’

As the following table suggests, federal employees who quit government are pulling the
trigger faster with each passing year, even during the 2001 recession. The quit rates are
particularly troublesome at the General Schedule (GS) 7, 9, and 11 levels, where the federal
government recruits many of its future leaders. In 1997, for example, 35 percent of the GS
professional and technical (P&A) employees who quit had less than five years of service. By the
first quarter of the 2002 fiscal year, the number had jumped to almost half.

PERCENT OF FEDERAL EMPLOYEES WHO QUIT
WITH UNDER FIVE YEARS OF SERVICE

Fiscal YearTechnical 5 Technical7 GSP&A7 GSP&A9 GSP&A 11 GSP&A 13 GSP&A 1S

1997 37% 15% 57% 35% 27% 7% 34%
1998 39 15 59 38 28 15 32
1999 T 46 18 62 39 29 15 34
2000 54 22 67 46 36 20 31
2001 65 28 71 47 33 24 34
2002° 63 30 70 47 42 27 41
“First quarter only

Source: Anthor’s analysis of data from FEDSCOPE Dynamics Cube, Office of Personnel Management
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Because the federal government relies on inside talent to fill so many of its,entry- and
middle-level jobs, it must have a steady stream of new talent entering the pipeline at the start of
career. Unfortunately, even if the federal government becomes maore effective at the entry-level
pitch, it must recognize that today’s labor force simply does not expect to stay in any one sector
or job for very long.

THE EMPIRICAL INVENTORY

Senator Daniel Patrick Moynihan once said that everyone is entitled to their own opinion,
but not to their own facts. I believe his words bear great validity here today, for the facts about
the breakdown in the eivil service system are both unrelenting and undeniable.

Indeed, there is no level of the current human resources system that does not need
immediate reform. I am particularly concemed about problems on the front lines of government
where non-supervisory personnel bear so much of the burden for the inefficiency. They are the
ones who have to wait months for replacements to work their way through the process, and the
ones who must deal with the layer-upon-layer of needless managerial oversight. It is my hope
that this legislation will give them needed relief from the micro-management that marks so much
of government work today, not to mention a long overdue reallocation of resources and
personnel from the middle- and upper-levels of the hierarchy to the front lines. Under the
Defense proposal, for example, we could witness the movement of 320,000 jobs from military
slots back to civilian, which would increase the ability of front-line staffs to fulfill the critically
important mission facing this nation today.

Notwithstanding the special problems on the front lines, one can find evidence of
difficulty from bottom to top. Consider the following trends culled from recent research:

At the Early-Career Level

Our best available data suggest that it has not only become more difficult to recruit
talented civil servants over time, it will become more so in the future. According to a May,
2002, survey of 1,015 coliege students by the Center for Public Service, only 13 percent of this
year's liberal arts graduates said they had given very serious consideration to working for the
federal government. Business came in first at 31 percent, state and local government second at
30 percent and the nonprofit sector third.at 18 percent. Young Americans increasingly believe
that the most rewarding public service work is not in the federal government, but in nonprofit
agencies, state and local governments, and private firms that deliver goods and services on the
federal government's behalf, :

According to that same survey, top students do not believe the federal government
provides the challenging, interesting work they desire. Although entry-level pay and benefits
must meet minimum labor-market expectations, talented Americans put the emphasis on the
nature of the work.

The federal government is increasingly unable to fill jobs from the outside. According to
the National Academy of Public Administration’s Center for Human Resources Management, 42
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percent of the federal government's entry-level jobs during the 1990s were filled by someone
already on the federal payroll. Parents and teachers remain a neglected focus in efforts to
improve the image of federal careers. Asked which careers offered the greatest potential for their
children in a June 2000 Harris Poll, just 11 percent of parents and 25 percent. of teachers said that
government was a promising career. ‘

At least part of the problem resides in the hiring process itself. No private firm could
long endure the kind of delays common to the current system. The hiring process has become
slower and more confusing with each passing generation of employees. Today's federal
employees describe the hiring process as slow, confusing, and not always fair. Asked which
word best described the process, 57 percent of federal employees interviewed for the Center for
Public Service 2001 “State of the Public Service” report said confusing, not: simple, and 79
percent said slow, not fast. A companion sample of private-sector workers described their
organization's hiring process as simple (75 percent), fast (53 percent), and fair (90 percent)

Vacancies at the bottom of government are likely to expand rapidly over the next ten
years—age works its will on the demographic contours of govemment every day. By 2005,
more than half the federal workforce will be eligible to retire. The potential gaps can be seen all
across the govemnment, from homeland security to Social Security. With normal attrition, SSA
will have to replace three out every five employees by 2010. Already, one third of calls to the
SSA- toll-free telephone number resulted in a busy signal or a hang-up as callers exited in
exasperation, waiting times at the agency's field offices are growing, and the quality of claims
decisions appears to be declining as workload rises, thereby putting greater: pressure on an
already-overburdened appeals process.

Hiring freezes and attrition-based downsizing have left an indelible mark on the age
structure of the federal workforce. The average federal employee is 45 years old today, 32
percent will be eligible for retirement by 2004, and another 21 percent will be eligible for early
retirement. Regardless of whether they will actually retire, preliminary data suggest the presence
of a growing gap between the average age of the federal government's entry-level workforce and
its baby-boom middle- and upper-levels. The resulting "bathtub" or "valley" means that there are
fewer potential leaders for future middle- and senior-level positions.

The hiring process is much faster among private contractors and in the military, which is
why jobs are migrating toward both. Although the overall size of the contract workforce
(product and services) is down since the end of the Cold War, the number of service confract
workers appears to be rising as agencies put more and more jobs up for competition. The growth
is particularly noticeable in hard-to-recruit areas such as information technology, where 80
percent of federal work is now done by contractors, and in management analysis/consulting.
There has also been growth in what were once considered routine paper-processing positions
such as Immigration and Naturalization Service visa notification mailings.

Jobs are being contracted out for good and bad reasons. On the one hand, many agencies
believe that they can get faster, better service on information technology from private contractors
than through the traditional hiring process. On the other, some contracting out is clearly being
driven by poorly rationalized quotas. [ would urge this Committee to demand far greater
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accountability in the contracting process as part of this package. I cannot imagine a more
unappealing hiring call that contains the caveat that new federal employees may be subject to
contracting competition based on a shell-game designed to hide the true size of the federal
workforce.

At the Middle-Career Level

The federal government continues to have great difficulty holding talented eruployees
over the longer term. Only 30 percent of federal employees hired twenty years ago are still in
government today, for example. It is not clear; however, that the right 30 percent stayed. Unlike
the military, which uses an up-or-out system, retention is more a product of accident than intent.
Only 45 percent of the federal employees and supervisors interviewed by the Merit Systems
Protection Board in 2001 said their supervisors promote the most qualified person when jobs are
open.

As a result, worries about career advancement remain high, as do concemns about the
opportunity to accomplish something worthwhile. Nearly a third of the federal employees
interviewed for the 2001 “State of the Public Service” report said they were not satisfied with
their opportunities for advancement, while almost half said that their job performance was either
a small factor or not a determining factor at all in whether they got a promotion. Other research
suggests that exciting work, career growth, fair pay, pride in organization, and so forth are also
key to retention of talented employees, all of which appear to be in short supply in non-Defense
agencies.

Although challenging work, resources to do the job well, and so forth are key drivers of
retention, competitive pay is also one of the top reasons people stay in the job. Even if the
Federal Employees Pay Comparability Act were fully implemented, it is not clear that federal
pay would be competitive in hard-to-retain/hard-to-recruit positions. Successful retention
depends in part on adjusting pay to occupation and individual performance, letting the labor
market work its will. Unfortunately, there is ample evidénce that federal pay is not performance
sensitive. Pay is used less to motivate higherperformance, and more to reward experience and
loyalty.

At the same time, there is little access to middle-level employment from outside of
government. According to a study by the Partnership for Public Service, outside candidates were
unable to apply for nearly half of vacant middle-level civil service jobs in 2001. Even when they
did apply, the odds were against them. In 2000, for example, only 13 percent of mid-career hires
were candidates who did not already hold federal jobs.

Federal careers are built around an implied compact that reserves promotional
opportunities for those already inside governtnent. The civil service system gives its employees
guaranteed increases in employment step, but not grade, based on time in job. Although this
compact is not as strict as the armed services single-entry-point career, it does close off many job
openings to outsiders, and punishes managers who open jobs to competition.
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At the Senior-Career Level

Job satisfaction, morale, sense of purpose, and perceived access to resources are all very
bigh among the senior executives interviewed for the Center for Public Service "State of the
Public Service" report. But these senior executives also expressed significant dissatisfaction
with their salaries and their organization's access to enough training and employees to do their
jobs well.

Pay compression at the top of the federal government is an increasingly significant source
of dissatisfaction among senior employees. Eighty percent of senior executives now receive the
same salary, meaning that the paychecks of supervisors and subordinates are often
indistinguishable. ~ Pay gaps are also increasing. Using data from the Hay Group, the
Congressional Budget Office reported significant gaps in 1999 between the salaries and benefits
of senior executives and private employees at large, medium, and small private firms, and rough
parity with most officers at large nonprofits. Senior federal executives, career and political,
made roughly one-tenth as much as chief financial officers at America's largest private firms in
1999, one-sixteenth as much as chief operating officérs, and one-thirty-fifth as much as chief
executive officers.

Equally trouble, the Senior Executive Service has not become the highly mobile,
generalist workforce that its designers hoped to create. According to a 1992 survey, less than a
quarter of SES members said they had served in an agency other than the one in which they were
originally hired.

At the Presidential Appointee Level

Past appointees report a growing host of problems in the appointment process. Analyses
of experiences in the Reagan, Bush (George H.W.), and Clinton administrations suggest that (1)
delays in staffing new administrations are increasing, (2) confusion and embarrassment are
rising, (3) all stages of the process are taking longer than necessary, (4) both branches are
contributing to the problem, and (5) the process is increasingly favoring candidates with prior
government experience who already live in Washington.

According to ongoing research by the Brookings Institution’s Presidential Appointee
Initiative, delays continue to rise at both ends of Pennsylvania Avenue. As of October 31, 2001,
almost two months after the attacks on New York City and Washington, more than one out of
five senior positions involved in the war on terrorism and homeland security were still vacant.

Indeed, as of December 31, 2002, and despite nearly heroic efforts at both ends of
Pennsylvania Avenue, the Bush Administration had become the slowest in modern history to fill
its top jobs. The average number of days from inauguration to confirmation for President Bush's
first-year appointees was 181. This represents a dramatic increase from President Reagan's
inaugural year average of 142 days and a slight increase over President Clinton's average of 174
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days. Although the process itself demands significant streamlining, the number of appointees
virtually assures that this record will be broken in the next administration. There is simply no
Jjustification for the number of appointees in the federal government, especially at a time when
we all want greater accountability between the top and bottom of our agencies.

These problems have an impact on the willingness to serve. Although the desire to serve
remains strong among America's civic leaders, fears of the process are a significant predictor of a
declining unwillingness to actually take a position if offered. Most of 580 Fortune 500
executives, university and college presidents, nonprofit executives, state and local government
officials, think tank scholars, and top lobbyists interviewed for the Presidential Appointee
Initiative viewed the current process as unfair, confusing, and embarrassing, and were more
likely than those who had actually served as appointees in the past to see the process as an ordeal
at both ends of Pennsylvania Avenue.

Pay compression has eroded interest in government service among potential presidential
and judicial appointees, and has weakened retention. Federal district court judges barely make as
much as junior associates at America's largest law firms, while the nation's corporate chief
executives make 93 times as much on average as members of Congress, and presidential
appointees trail in virtually every comparison. In addition, the federal government does not
compete well against the private or nonprofit sectors in providing relocation benefits for
presidential appointees who want to move to Washington.

THE STATE OF THE DEFENSE WORKFORCE

These problems are clearly visible in the Defense workforce, which remains one of the
most highly motivated workforces in government. However, Defense employees themselves
report significant problems in the human resource management of the department. If given a
vote on reform, I have no doubt there would be a landslide in favor of action at all levels of the
hierarchy. .

Defense employees clearly feel an intense sense of mission today. When asked in the
Center for Public Service’s government-wide survey in the spring of 2002 whether the events of
September 11 had created a greater sense of purpose, 63 percent of Defense employees said yes,
compared to just 35 percent of non-Defense employees. Defense employees were also
significantly more likely to describe their jobs as more difficult, more stressful, more
challenging, yet more rewarding in the wake of September 11 than their non-Defense peers.

At the same time, Defense employees reported that the civil service system was not
serving their department well. Consider the following findings from our Center for Public
Service survéys of Defense employees in 2001, before the terrorist attacks, and in the spring of
2002:
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» When asked to choose the words that best described the hiring process, 55 percent of
DoD employees said confusing, not simple, another 75 percent said slow, not fast,
and 18 percent actually said unfair; not fair.

e When asked how good a job their organization did in attracting top candidates at their
level in the organization, 31 percent of DoD employees said not too good or not good
at all, 47 percent said somewhat good, and only 19 percent said very good.

e  When asked how good a job their organization did in retaining talented employees at
their level in the organization, 35 percent said not too good or not good at all, 42
percent said somewhat good, and onty 23 percent said very good.

* And when asked. how good a job their organization did in disciplining poor
performers at their level in the organization, 33 percent said not good at all, 35
percent said not good at all, 17 percent said somewhat good, and only 11 percent said
very good.

1 emphasized the phrase “at their level in the organization” because respondents were
asked to describe what life is like at the bottom, middle, and top. The numbers could not be
much worse, particularly when compared to the answers of private and nonprofit employees also
interviewed by the Center for Public Service over the past two years. For whatever reason, the
federal govermment in general, and DoD in specific, appears to believe that there is some
advantage in confusing potential employees, making them wait for job offers, and providing few
consequences for poor performance.

Let me hasten to add that I do not believe that DoD employees are performing poorly.
Indeed, when asked to estimate the percentage of people they work with who were not
performing their jobs well, DoD employees put the number at 22 percent on average, which
compares well with the estimates from private and nonprofit employees But when asked what
explains the poor performance they saw, 33 percent of DoD employees said their organization
does not ask enough of the poor performers, 29 percent said the poor performers were not
qualified for their jobs, and 21 percent said the poor performers did not have the training to do
the job well.

Once again, I remind the Committee that these numbers are self-ratings of co-workers at
each respondent’s level of the organization. These are not managers talking about front-line
employees, or senior executives talking about middle-level employees. These are the
conclusions of co-workers rating co-workers.

These are not the only problems facing the Defense Department, unfortunately. Defense
employees were also clearly dissatisfied with the pace of past reforms in making their jobs
casier. Asked whether their organization had been reinvented over the past few years, 70 percent
of DoD ‘employees answered yes. But when asked whether the reinventing had made their jobs
easier to do, only 9 percent answered “a lot easier,” 35 percent said “somewhat easier,” 30
percent said “somewhat more difficult,” and 18 percent said “much more difficult.” Asked about
the layers of management between themselves and top management, 44 percent of DoD
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employees said there were too many in 2002, just 2 percent said too few, and the rest, 54 percent
said the right number. It should be obvious which employees were the most likely to say there
were too many layers: the ones at or near the bottom.

Some of these numbers changed in the wake of September 11. The number of DoD
employees who said there were too many layers actually went up between 2001 and 2002,
largely, 1 think, because the layers were more obviously an impediment to doing their jobs. So
did the number of DoD employees who complained that their organization did not provide
enough access to the training needed to do its job well. In 2001, 34 percent of DoD employees
said their organization always had access to the training; by 2002, the number had fallen to 26
percent. I suspect that access to training actually held steady during the period, but the perceived
need for training increased with the job difficuity, stress; and challenge highlighted above. It is
one thing to lack access to training during peacetime, even the kind of “boiling peace” of the late
1990s, and quite another to lack training during a new war on terrorism.

Let me add that the most serious shortage at DoD does not appear to be training, Rather,
it is staffing. Asked about the issue in the spring of 2002, 45 percent of DoD employees said
their organizations only sometimes or rarely had enough employees to do its job well, a stunning
assessment. At least among civilian employees; the post-Cold War downsizing has gone much
too far, making jobs tougher, and high-performance more uncertain.

None of these frustrations appear to have affected job satisfaction, however: 92 percent of
-DoD employees said they were very or somewhat satisfied with their salary in 2002; 98 percent
were very or somewhat satisfied with their job security; 96 percent were very or somewhat
satisfied with their benefits; and, not surprisingly, 92 percent were very or somewhat satisfied
with their jobs overall.

Where the frustrations do appear to bave an impact is on morale. The number of DoD
employees who said morale was either somewhat low or very low was essentially unchanged
between 2001 and 2002, rising from 37 percent to 38 percent. At the same time, the number who
were satisfied with their opportunity to accomplish something worthwhile actually fell from 49
percent very satisfied to 40 percent. Again, this appears to be the result of increased demand in
the post-September 11 period, coupled with the lack of adequate staffing.

One last finding deserves note as the Committee moves ahead, for its goes to the heart of
whether DoD can be trusted with the authorities envisioned in the proposed reform. Simply put,
DoD employees have much greater confidence in their department to do the right thing than non-
Defense employees. Consider the following indicators from the 2002 survey:

e 74 percent of DoD employees said their organization could be trusted to do the right
thing just about always or most of the time, compared to 68 percent of non-Defense

employees.

e 56 percent of DoD employees said they felt very proud to tell friends and nejghbors
where they work, compared to 46 percent of non-Defense employees.

10
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* 44 percent of DoD employees said their organization did a very good job mnning its
programs, compared to 33 percent of non-Defense employees.

This does not mean, however, that these employees would feel comfortable giving the
department a complete blank check on workforce decisions. Nor is that what the' Defense
proposal envisions. Employees would still have protections from prohibited personnel practices.
What it does suggest is that DoD employees have at least some confidence that the department
can be trusted to try, assuming, of course, that Congress plays its proper oversight role.

CONCLUSION

1 believe that now is the time for the kind of comprehensive reform envisioned in the
Chairman’s proposal. There are risks in doing so, of course. But the risks of not acting now are
far more consequential. We have now had twenty-five years to tinker, tweak, refine, adjust, and
retarget the reforms embedded in the 1978 Civil Service Reform Act. At one point, many of us
believed that enough authorities already existed to solve the problems I have highlighted
above—indeed, one of those people is now serving as the Administrator of the National
Aeronautics and Space Administration, who has asked for statutory help.

But at least some of us now believe that the 1978 act and Title 5 of the U.S. Code cannot
work without comprehensive reform. Government is no longer in a buyer’s labor market, nor is
it the preferred destination it once was. If ever there was a time when it made sense to wait
months to fill vacancies, if ever there was a time when it made sense to reward longevity over
performance, and if ever there was a time to permit needless layers of management, that time is
now passed. I urge this Committee to grant these agencies the freedom to succeed.  The
empirical case for action could not be clearer. :
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Chairman Tom DAvis. Mr. Harnage, thanks for being with us.

Mr. HARNAGE. Thank you, Mr. Chairman and members of the
committee, for the opportunity to testify today on DOD’s sweeping
legislative request. This bill rips out the heart of the Civil Service
and virtually guarantees a Department of Defense that will be cor-
rupted by politics and cronyism.

There is one phrase in DOD’s legislation that appears over and
over again. That phrase is “the Secretary determines in the Sec-
retary’s sole and unreviewable discretion.” That’s it. Each Sec-
retary of Defense will have sole and unreviewable discretion to do
whatever he wants, whether it is hiring and firing the civilian work
force, listening to Congress, or recognizing the elected representa-
tives of the employees.

AFG represents over 200,000 civilian DOD employees who have
worked around the clock in a huge number of support and mainte-
nance jobs to ready our uniform troops, their equipment, and their
weapons, for combat in the Iraq war. They have barely come up for
air, and they found out that the Pentagon has now declared war
on them. We secured our military installations after September
11th, prepared to do battle with anyone that threatened our secu-
rity and freedom, and we have gone to war with Iraq. The Presi-
dent just thanked all of our troops, military and civilians alike, for
a very successful operation. What did not work? What is it that
posed a problem that now suggests that we must throw all of these
laws of employees’s protection and merits out? What is so broken
that requires you to abrogate your responsibilities? Have you been
given one example; and if so, what did it have to do with national
security?

When you consider this legislation, I urge you to please make
note that it does not ask Congress to vote on a new personnel sys-
tem for the Department. It does not ask Congress to vote on a new
pay system, new RIF rules, new overtime rules, new hazard pay
standards, whether unions can operate, or whether anyone can go
to the MSPB. It asks you to hand over your authority for protecting
and approving laws and regulations in all those areas and more to
each and every Secretary of Defense.

The rhetoric is that this is some kind of modernization, but there
is nothing modern about cronyism or patronage systems in govern-
ment. When they ask for the authority to waiver the heart and soul
of Title 5, what they are doing is waiving all the progress made in
the 20th century. Whatever their intentions, they will be moving
the Civil Service backward about 100 years; not forward, but back
to the 19th century when to the victor went the spoils, and there
were no rules to prevent government corruption.

DOD is not asking for authority so they won’t have to contract
out and privatize everything. Their privatization agenda and their
agenda to dismantle the Federal service are two sides of the same
coin. It is all about cronyism and moving money to political favor-
ites, in some cases possibly their own pockets.

It is also not true that the pay system we have now has no link
between pay and performance. High performers get their due, but
at same time there are protections that keep the system honest so
that corrupt officials cannot hide behind rhetoric about perform-
ance to get away with discrimination and political favoritism.



238

DOD’s proposal allows every Secretary of Defense, without congres-
sional input to impose a new flavor of the week pay and personnel
system of his own design, and employees will have nothing whatso-
ever to say about it, and neither will you.

DOD’s own survey of its workers, both in and out of pay-for-per-
formance demonstrations, tells the story. They say they know what
the employees want. If they do, they are ignoring it. They ask
workers whether they thought their performance rating was an ac-
curate picture of their actual performance. The news is that con-
fidence in the accuracy of these evaluations has gone down fast for
both whites and minorities who are in the demos, while at the
same time it has gone up for those in the GS system. Less than
one-half of the minorities thought their evaluation in the demo was
fair, and less than 60 percent of the whites thought so. In the GS
pay system, the confidence went up in both categories.

In a survey by OPM, more than 50 percent of the employees did
not trust their supervisors, yet DOD says it is ready to impose its
flawed system on everyone. Remember also that the new plan that
this administration wants to impose has only been tried on about
4 percent of the DOD work force, and that 4 percent mostly is in
?cientiﬁc labs, hardly a cross-section of the DOD civilian work
orce.

Everyone, even the Secretary of Defense, needs to be held ac-
countable and have his power in balance. No Secretary should be
above the law. They shouldn’t be allowed to decide which laws and
which regulations they’d rather do without. I urge you in the
strongest possible terms to think twice before you vote to hand over
this power.

Government agencies operate under laws and regulations set by
Congress to specifically make sure that taxpayers and government
employees are guaranteed freedom from coercion and corruption.
DOD’s proposal takes away that freedom. Most of these issues are
negotiable in the private sector, but in the Federal sector we have
laws passed by Congress, so most of these issues are not nego-
tiable. Take away the laws, abrogate your responsibilities, and
leave these issues still not negotiable, and you put Federal employ-
ees in a category that no other employee in the Nation has experi-
enced. You will truly create a two-class system where Federal em-
ployees, the ones just bragged about, are second-class citizens, less
rights, less protections, less merit, less due process, second-class in
every way. Please slow down and do this right.

This concludes my testimony.

Chairman ToMm DAvis. Thank you very much.

[The prepared statement of Mr. Harnage follows:]
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Mr. Chairman and Members of the Committee: My name is Bobby L. Harnage,
Sr. and | am the National President of the American Federation of Government
Employees, AFL-CIO (AFGE). On behalf of the more than 600,000 federal
employees our union represents, including 200,000 civilian employees of the
Department of Defense (DoD), | thank you for the opportunity to testify today on
the legislative proposals submitted by DoD.

AFGE strongly opposes this legisiation on the grounds that it erases decades of
social progress in employment standards, punishes a workforce that has just
made a crucial and extraordinary contribution to our victory in Operation
Enduring Freedom, and takes away from Congress and affected employees the
opportunity they now possess to have a voice in crafting and approving the
personne! and other systems of the Department of Defense. Today, no one
owns the Department of Defense — it is a public institution, supported by U.S.
taxpayers and administered by a Secretary of Defense appointed by an elected
President, and overseen and regulated by the U.S. Congress. If this legislation is
enacted, each individual Secretary of Defense, in cooperation with each
President, will effectively own the Department of Defense as if it were a private
concern. The Congress will have relinquished its oversight and legislative role
with regard to approximately 654,000 government personnel.

DoDY's “shock and awe” strategy, designed to stun and confuse its opponents,
has been wrongly applied to the legislative arena in this proposal. The yet-to-be
introduced legislation, and the public pronouncements relative to its rationale
from high-ranking Pentagon cfficials upon its unveiling, have made me wonder
whether its authors were under the impression that Saddam had won, rather than
the Coalition troops. | could not understand why the Defense Department was
poor mouthing its own effectiveness at the same time that it had just won a
resounding victory in Iraq. | still cannot.

Can today's Pentagon officials honestly believe that the Defense Department is
mired in failure, and that granting sweeping new authorities to every Secretary of
Defense is what is necessary for it to succeed? The civilian employees of DoD
represented by AFGE have been working around the clock for months supporting
and maintaining both troops and weapons, loading materials and combat forces
onto ships, aircraft, and tanks; or in many cases serving on active duty. They are
justly proud of their contribution, and are devastated to learn that Pentagon
leaders intend to reward this effort with Operation Erode the Civil Service, to be
followed by Operation Fait Accompli.

We are at a loss to identify a serious or true rationale for this legislation. Over
the past 12 years, DoD has achieved BRAC, services realignment, the creation
of several agencies, including:

* Defense Logistics Agency (DLA),

* Defense Finance and Administration Service (DFAS)

» Defense Commissary Agency (DeCA)
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Defense Printing Agency (DPA)

Defense Contract Audit Agency (DCAA)

Defense Contract Management Agency (DCMA)

Nationat Imagery and Mapping Agency (NIMA)

Defense Information Systems Agency (DISA)

and the elimination and consolidation of several agencies, widespread
privatization, and downsizing of more than 200,000 federal positions. DoD has
been granted tremendous flexibility, and it has exercised its authorities to the
maximum extent. They have engaged in numerous successful combat missions,
including two wars in the Gulf and in Europe. They have done a tremendous job
advancing and protecting our nation’s security interests. What did they need to
do to protect our nation’s security that the laws and regulation they seek the
authority to waive prevent? What is the problem they are trying to solve?

| am not here to tell you that everything is fine at DoD from the perspective of
DoD'’s rank and file civilian workforce. They have been asked to do more with
less throughout the past decades deficit reduction and simultaneous and
repeated reorganizations, transformations and policy shifts. Thousands live
under the constant threat that DoD will contract out their jobs without giving them
an opportunity to compete in a fair public-private competition. Because the
downsizing of the 1990’s was undertaken without regard to mission or workioad,
DoD’s acquisition workforce was cut in half at the same time that the number and
dollar value of service contracts exploded, making the job of oversight and
administration of contracts ever more difficult. The promise that federal salaries
would rise gradually in order to become more comparable to private sector rates,
as provided by the Federal Employees Pay Comparability Act of 1990 (FEPCA)
has not been realized, and DoD'’s blue collar employees have likewise been
denied the prevailing wage rates that their pay system promises to them.

But nothing in the proposal would begin to solve any of those problems; instead,
it would take away from Congress not only the opportunity, but also the
responsibility for addressing them, and likely result in making each of those
problems worse. | believe that there are solutions to these problems on which
AFGE and Pentagon leaders could agree. There is nothing to explain why our
union’s repeated overtures to the Administration have been spurned. | stand
ready to work together with Pentagon leaders and Members of Congress on
constructive solutions to any problems the current personnel system poses with
regard to this nation’s security. Unfortunately, the proposal being considered
today was composed entirely without input or consultation with DoD’s largest
employee organization.

Description of DoD’s Legislative Proposal

What does the proposal do to civilian defense employees? The Act would amend
current subpart | of part lll of title 5, by adding chapter 99 establishing a new
Department of Defense National Security Personnel System. With some notable
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exceptions, these provisions are consistent with the analogous provisions in the
previously enacted Homeland Security Act.

Secretaries of Defense wouid be given authority to establish, by regulations
prescribed jointly with the Office of Personnel Management (OPM), human
resources management systems for some or all of the organizational units of
DoD. [n addition, they would be authorized to waive the requirement that
regulatory changes be issued jointly, “subject to the direction of the President.” It
is not clear what “subject to the direction of” means, i.e., whether it implies that
the authority may be exercised “subject to the approvai of” or whether the
Secretaries may undertake such unilateral action only when told to do so by the
President.

The proposal specifies that any reguiations established thereby are considered
“internal rules of departmental procedure” consistent with 5 U.S.C. §553. That
section comprises the Administrative Procedure Act ("APA”) “notice and
comment” requirements and expressly excludes from its scope “matters relating
to agency management or personnel or to public property, loans, grants,
benefits, or contracts,” or to “interpretive rules, general statements of policy or
rules of agency organization, procedures or practice.” Consequently, any rules
promulgated pursuant to the proposed 5 U.S.C. §3902(a) are likely to be deemed
excluded from the notice and comment requirements of §553 regardless of the
explicit exclusion noted here.

The legislation gives to Secretaries of Defense powers that go far beyond the
unprecedented authorities given to the Secretaries of the Department of
Homeland Security. The following chapters are nonwaivable for DHS employees
but would be waivable for DoD employees under the proposed legislation:

Ch. 41: Training
Ch. 55: Pay Administration (Including backpay, severance pay)
Ch. 59: Allowances (Uniform, Housing, Post differentials)

In addition, almost all of the following chapters of title 5 would be waivable:
Ch. 31: Authority for Employment
Ch. 33: Examination, Selection, and Placement, and
Ch. 35: Retention Preference, Restoration, and Reemployment

The proposal, like Homeland Security, authorizes Defense Secretaries to waive
the following critical chapters:

Ch. 43: Performance appraisal system

Ch. 51: Position Classification

Ch. 53: Pay rates and systems (GS/WG/grade and pay retention)
Ch. 71: Collective Bargaining rights

Ch. 75: Due process

Ch. 77: Appeal rights/judicial review
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With regard to collective bargaining, the DoD proposal is highly misleading and
disingenuous. Although it ostensibly ensures the right of employees to organize
and bargain collectively, while concomitantly making the exercise of that right
explicitly subject to any limitations provided in the proposal as well as those
exclusions from coverage and limitation on negotiability established pursuant to
law. The restrictions contemplated by the proposal are substantiai. For
example, instead of bargaining, the proposal primarily talks in terms of
“collaboration.” Moreover, it stipulates that the Secretary may disregard levels of
recognition and undertake, at his discretion, to engage in collaborative activities
at any organizational level above the level of recognition. To the extent that the
proposal does address “bargaining,” it provides that the Secretary may undertake
“at his sole and exclusive discretion” to bargain without regard to the level of
exclusive recognition. Any agreement negotiated pursuant to this authority
supersedes all other agreements “except as otherwise determined by the
Secretary” and is not subject to further negotiation except as provided by the
Secretary.

The remaining content of the proposal is directed at hiring contract personnel,
with the exception of hiring “older Americans” which is plainly intended to permit
reemployment of retired military without any diminution to pension currentty
imposed on so-called “double dippers.”

It is worth elaborating what all this would mean in very practical terms. Allowing
each new Secretary of Defense to waive chapters 53 and 51 of Title 5 means
that each niew Secretary of Defense would be free to create a wholly new pay
and position classification system for the Department. It would mean that any
Secretary of Defense could eliminate the General Schedule (GS) and the Federal
Wage System (FWS) or their successors (whatever they might be) and replace
them with new systems of his own design. Annual salary adjustments,
nationwide and locality, passed by the Congress to help federal salaries keep
pace with private sector wage increases would be gone. Periodic step increases
for eligible workers who are performing satisfactorily would be gone. The current
Secretary of Defense is said to prefer a pay banding system that allows
supervisors to decide whether and by how much an individual empioyee’s pay
might be adjusted. Supervisors, not Congress, would decide whether DoD
employees get a raise and what the size of that raise would be. No one knows
how future Secretaries of Defense might exercise this power.

Chapter 51 describes the current classification system and requires that different
pay levels for different jobs be based on the principle of “equal pay for
substantially equal work.” New systems designed by successive Secretaries of
Defense would not have to adhere to that standard. Jobs which are graded
similarly today on the basis of that principle might therefore be treated completely
differently when various and successive new systems are put into place by each
new Secretary of Defense. Granting these authorities to each new Secretary of
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Defense with regard {o classification raises serious concern, as the current
standards go a long way toward preventing federal pay discrimination on the
basis of race, gender, or ethnicity.

Allowing waiver of chapter 43 gives over to each Secretary of Defense the power
to unilaterally decide a system for taking action against poor performers. In order
to make sure that federal employees are not the targets of unwarranted or
arbitrary discipline, current law provides employees with an opportunity to
undertake a “performance improvement period” before they are disciplined for
poor performance. In any new systems created by different administrations,
current safeguards and the opportunity to improve or appeal may be eliminated.

Waiving chapters 75 and 77 will put in jeopardy DoD employees’ due process
and appellate rights. While non-union private sector workers have no legal right
to appeal suspensions, demctions, or dismissals from their jobs, federal workers
have these legal rights for very important reasons. In addition to being the right
thing to do, because their employer is the U.S. government, the guarantor and
enforcer of American citizens’ due process rights, the bar is higher than for
private firms whose obligations are different. Thus chapter 75 sets up a system
for management to suspend, demote, or dismiss employees, but provides
employees with the ability to appeal these actions to the Merit Systems
Protection Board (MSPB) if there is evidence that the actions were motivated by
factors other than performance, including racial or other prejudice, political views,
or union status. Under this chapter, DoD employees are eligible for advance
written notice of the disciplinary action, a reasonable time to respond,
representation by an attorney, and a written decision by DoD listing the specific
reasons for the disciplinary action. Any Secretary of Defense could eliminate
these protections under the proposal.

Chapter 77 establishes the procedures for appealing to not only the MSPB, but
also describes procedures for appealing decisions that are alleged to involve
discrimination either to the MSPB or the Equal Employment Opportunity
Commission (EEOC), and for accountability, establishes judicial review of MSPB
decisions. Giving each Secretary of Defense the power o do away with the
rights and procedures described in chapters 75 and 77 means that DoD workers
could lose and regain these rights according to the political preferences of any
Administration. One Secretary of Defense may decide that employees of DoD
should have little or no right to information about why they are being disciplined,
and little or no right to appeal decisions against them. Anocther Secretary of
Defense may reinstate procedures for the period of his tenure, but they may
disappear again after the next election.

Current law, as set forth in chapter 71 of title 5, allows DoD employees to
organize into labor unions and pursue union representation through the process
of collective bargaining with management over some conditions of employment.
Giving each Secretary of Defense the authority to waive some or all of chapter 71
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eliminates a very important part of the checks and balances that hold managers
and political appointees accountable. Waiving chapter 71 would allow any
Secretary of Defense to create new personnel systems without any formal give-
and-take with the affected employees’ elected representatives.

In addition, the proposal would allow any Secretary of Defense to direct the
department to bypass local unions’ bargaining rights. It eliminates the process
by which disputes between employee representatives and management are
resoived. Today, labor-management impasses are sent {o the Federal Services
impasses Panel (FSIP), a seven-member board appointed by the President,
which acts as a binding arbitrator on all disputes. The legislation would prohibit
any bargaining or negotiability impasses, no matter how routine or unrelated to
national security, from going to the FSIP, the Federal Labor Relations Authority,
or any third party outside DoD. This is unprecedented and any Secretary of
Defense who decides to exercise this authority would render the entire collective
bargaining process a sham.

One of the most shocking authorities DoD is seeking for its Defense Secretaries
is in the power to waive chapters 31 and 33 of title 5. This effectively grants the
authority to hire relatives, while simultaneously eliminating requirements for
merit-based testing for positions in the competitive service. Supervisors would
be able to hire and promote their cronies, their relatives, and their political
favorites if any Secretary of Defense decides to exercise this authority. Can it
possibly be the case that Pentagon officials believe that prohibitions on hiring
brothers-in-law and members of only certain political parties has prevented DoD
from achieving its mission?

The DaoD proposal would eliminate the requirement that reductions-in-force (RIF)
be conducted according to procedures set out in chapter 35. These procedures
assure that RIFs are conducted on the basis of employment status and length of
service as well as efficiency or performance ratings. On what basis would
supervisors select individuals for RIFS without the constraints described in
chapter 35’s procedures? No one knows and no one will know since each
Secretary of Defense would have the authority to write and rewrite RIF rules if
the proposal were enacted. indeed, every time DoD conducted a RIF, the rules
could change. The proposal would allow supervisors to decide who will be the
victim of a RIF on the basis of favoritism rather than performance merit, seniority,
and employment status.

Again it must be asked — beyond rhetorical homilies about flexibility--why is this
authority being sought? DoD downsized by several hundred thousand civilians
at the end of the Cold War without apparent loss of mission effectiveness or
capacity, and the burden is on DoD to explain the need for this authority outside
Congressional review.
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Another shocking and dangerous waiver authority is sought in the legislation with
regard to chapter 55, which covers pay Administration. This chapter addresses
numerous issues ranging from overtime and compensatory time calculations,
firefighter pay, Sunday and holiday pay, dual status pay for National Guard and
Reserve technicians, jury duty pay, severance pay, and back pay due to
personnel actions found to have been unjustified. Likewise, the proposal seeks
to give Defense Secretaries the authority to waive chapter 59 which covers
everything from uniform allowances fo danger pay to duty at remote worksites.
By waiving these two chapters, each new Secretary of Defense would have the
power to turn back the clock on the last several decades of progressive
legislation on matters crucial to the economic security of federal employees and
their families.

What the Current Administration Might Do With the New Authorities

DoD reveals in the Section by Section Analysis attached fo the proposal a
preview of what this Defense Secretary might decide to do with his sweeping
new powers. However, again it must be noted that the authorities granted to
Secretaries of Defense could easily mean a thorough upheaval in personnel
practices each time a new individual takes over at the Pentagon, all without the
input or approval of either Congress or the affected employees. That is, if the
current Secretary were 1o resign or be replaced as a result of a new election,
everything he created under this proposal could be repealed and a whole new
personnel system put in place. Nevertheless, neither this Secretary of Defense
nor any subsequent one would need to gain Congressional approval for changing
DoD’s personnel system if the proposal is enacted.

Indeed, the proposal merely instructs current and future Secretaries of Defense
to create personnel systems that are “flexible” and “contemporary.” There is a
curious paradox in the Section by Section analysis and the promotional remarks
that have been made by high-ranking DoD officials who have tried to create a
rationale for this legislation. In the Section by Section analysis, the current
situation at DoD is described as a “fragmented” system governed by "muitiple
titles of the United States Code,” and “nine demonstration projects covering
30,000 employees, 50 different pay systems, and several alternative personnel
systems.” When officials are explaining the need for vast and unchecked new
authorities, however, they describe the current system as “rigid,” “antiquated,”
and preventive of success. But how could a rigid system spawn so much
fragmentation? How could a rigid system allow nine demonstration projects and
50 pay systems? How could a rigid system result in so many alternative
personnel systems?

And, it is important to remember that all of this "fragmentation” has been
accomplished at the request of DoD. What innovation or alternative or
fragmentation does DoD hope fo create that they cannot, and more important
what problem do they hope to solve that they have not solved with these varied
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and flexible alternatives? Pentagon officials must be asked to answer these
questions substantively, with something more than bromides about fiexibility.

A particularly chilling sentence in the Sectional analysis reads: “Consistent with
the Secretary’s broad authority to manage military personnel, the Secretary also
would exercise broad authority to manage DoD civilian personnel, subject to the
direction of the President, provided he certifies that such authority would be
essential to the national security.” It is difficult fo interpret that sentence in a way
that would quiet concerns that there might no longer be any distinction between
the terms of civilian employment in DoD, and the terms of service for uniformed
personnel.

The military “employment” system is in fact a relevant point to consider in the
context of the authorities requested in this legislation. AFGE does not dispute
the need for a personnel system to manage uniformed service members that
grants enormous authority up the chain of command. The nation’s defense
necessitates a military personnel system that is capable of responding to the
demands of an ever-changing national security and battliefield environment.
However, 1o allow each Secretary of Defense the same broad authority to
manage the civilian workforce as he has in managing military personnel would be
a mistake.

Military personnel management, and the need for a broad authority to manage
the uniformed services, is the result of a unique set of demographic, sociological,
mission, operational, environmental and cultural imperatives. These unique
factors in turn necessitate a unique personnel management system.

The military personnel system is driven by the needs of the battlefield.
Recruitment, promotion, career development and assignment, training,
disciplinary matters, skills, and retention policies and priorities reflect the needs
and unigue challenges associated with managing uniformed personnel whose
sole purpose is to serve a battlefield mission. Consequently, the force resuliing
from this personnel system is different from that in the civilian workforce. The
military force is younger than the general population. It is intentionally more
transient than the general workforce. It operates under a unique legal code (the
Uniform Code of Military Justice), and by design, the individuals working in this
environment perform a greater number of jobs employing a greater variety of job
skills than their civilian federal counterparts. Because of the unique hardships
and dangers associated with a military career, the military personnel
management system attempts to provide its own singular incentives in order to
maintain morale and assist in retention.

The civilian defense workforce exists to support those who serve in direct military
capacity for the nation’s defense. Unlike their uniformed teammates, the civilian
DoD workforce is shaped and governed by a complex, yet effective,
infrastructure of federal statutes, laws, policies and regulations. The purpose of
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this infrastructure is to ensure that a stable and qualified workforce is recruited,
compensated and retained to support the service department's and separate
defense agencies’ missions. Under the infrastructure which governs the federal
defense workforce there is no premium placed on “career broadening
assignments or transfers.” The federal workforce is stationary, in place, reliable
and ready at a moment’s notice to serve and perform such missions as they may
be assigned. While the military system through its assignment and promotions
policies such as “up or out” accepts transition and personnel turbulence as the
routine cost of doing business. The civilian personnel management system on
the other hand places a greater premium on personnel stability, continuity,
developing and maintaining organizational knowledge and experience. In like
manner, the military system through its training policies and career broadening
tours, reflects the battlefield's need for redundancy and multi-skilled performance
in a chaotic and confusing environment. The civilian system emphasizes the
management of workers performing a singie, unigue mission essential skill in a
stable work environment working in support and in tandem with their military
counterparts.

In making the comparison between the two personnel systems | am not saying
one system is superior to the other. What | am saying is quite the opposite.
While these two management systems are dynamically different and result from
dramatically different needs. They — under the current arrangement - are
complementary and create a healthy symbiosis. Work has continued whether
there was a war, Watergate, impeachment, or Congressional stalemate. There
can be no military tyrants with our current system. The two different personnel
management systems have created an armed force and workforce that has
always been there to serve our nation well — and if allowed, will continue to be
there for us in the future.

individual Pay for Performance: A Perpetual War of All Against All

AFGE has testified recently on the question of whether individualized pay for
performance is a wise choice for the federal pay system governing the entire
Executive Branch. The critique and caution we offered in that context is equally
relevant to the Department of Defense. Although the proposal specifically does
not ask Congress to approve a new pay system or a new personnel system, but
instead asks Congress to relinquish this authority to successive Secretaries of
Defense, this Secretary has let it be known that something along the lines of the
Navy's China Lake Demonstration Project Pay for Performance Plan might be
used as a model for the pay system the current Administration intends to impose.

The question of whether the China Lake Plan is a worthy successor to the
General Schedule for DoD or any other agency is one useful way to consider
how the authorities in the legislation might be used or abused. It is always more
productive to compare systems that are real, rather than compare fantasized
perfect models of pay for performance with the easily-maligned real systems.
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Thus, I will discuss briefly the General Schedule, since it too deserves an
accurate description so that proposed alternatives are not considered or
evaluated against an easily dismissed or derided “straw dog.”

The version of the General Schedule | will discuss is the one that was
established as a result of the enactment of the bipartisan Federal Employees Pay
Comparability Act (FEPCA) in 1990. Despite the insistence of some who claim
that it is an aged and inflexible historical relic, the fact is that the General
Schedule has been modified numerous times, in some cases quite
fundamentaily. FEPCA's distinguishing feature, the locality pay system, has not
even had a full decade of experience, since its implementation began only in
1994 after passage in 1992 of technical and conforming amendments to FEPCA
that established both locality pay and Employment Cost Index (EC!)-based
annual pay adjustments.

Flexibility in Times of Peace

FEPCA introduced a panoply of pay fiexibilities into the allegedly rigid General
Schedule of which DoD has made ample use:

¢ special pay rates for certain occupations

o critical pay authority

¢ recruitment and retention flexibilities that allow hiring above the minimum step
of any grade

e paying recruitment or relocation bonuses

e paying retention bonuses of up to 25% of basic pay

paying travel and transportation expenses for new job candidates and new

hires

allowing new hires up to two weeks advance pay as a recruitment incentive

allowing time off incentive awards

paying cash awards for performance

paying supervisory differentials to GS supervisors whose salaries were less

than certain subordinates covered by non-GS pay systems

waiver of dual compensation restrictions

changes to Law Enforcement pay

special occupational pay systems

pay flexibilities available to Title 5 health care positions, and more.

in addition, FEPCA retained agencies’ authority for quality step increases, which
aliow managers to reward extraordinary performance with increases in base
salary that continue to pay dividends throughout a career.

The basic structure of the General Schedule is a 15-grade matrix with ten steps
per grade. Movement within a grade or between grades depends upon the
satisfactory performance of job duties and assignments over time. That is, an
employee becomes eligible for what is known as a “step” increase each year for

11
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the first three years, and then every two or three years thereafter up fo the tenth
step. Whether or not an employee is granted a step increase depends upon
performance (specifically, they must be found to have achieved “an acceptable
level of competence”). If performance is found to be especially good, managers
have the authority to award “quality step increases” as an additional incentive. If
performance is found to be below expectations, the step increase can be
withheld, and proper steps can be taken either to discipline the employee,
demote the employee, and give him an opportunity to improve.

The federal position classification system, which is separate and apart from the
General Schedule and would have to either continue or be altered separately and
in addition to any alteration in the General Schedule, determines the starting
salary and salary potential of any federal job. As such, a job classification
determines not only initial placement of an individual and his or her job within the
General Schedule matrix, classification determines the standards against which
individual worker’s performance will be measured when opportunities for
movement between steps or grades arise. And most important, the
classification system is based upon the concept of “equal pay for
substantially equal work”, which has done much to prevent federal pay
discrimination on the basis of race, ethnicity, or gender.

The introduction of numerous pay flexibilities into the General Schedule under
FEPCA was only one part of the pay reform the legislation was supposed to
effect. It was recognized by President George Bush, our 41 President, the
Congress, and federal employee unions that federal salaries in general lagged
behind those in the private sector by substantial amounts, although these
amounts varied by metropolitan area. FEPCA instructed the BLS to collect data
so that the size of the federal-non-federaf pay gap could be measured, and
closed gradually to within 90% of comparability over 10 years. To close the pay
gap, federal salary adjustments would have two components: a nationwide,
across-the-board adjustment based upon the Employment Cost Index (ECI) that
would prevent the overall gap from growing, and a locality-by-locality component
that would address the various gaps that prevailed in specific labor markets.

Unfortunately, neither the Clinton nor the George W. Bush administration has
been willing to comply with FEPCA, and although some small progress has been
made as a result of Congressional action, on average federal salaries continue to
lag private sector salaries by about 22%. The Clinton administration cited,
variously, budget difficulties and undisclosed “methodological” objections as its
reasons for failing to provide the salary adjustments calied for under FEPCA.
The current administration ignores the system aftogether, and for FY04 has
proposed allocation of a fund with 0.5% of salaries to be allocated via managerial
discretion. Meanwhile, the coming retirement wave, which was fully anticipated
in 1990 and is particularly acute in DoD because of the downsizing of more than
200,000 jobs in that decade, has turned into a full-fledged human capital crisis,
as the stubborn refusal to implement the locality pay system which was designed
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to improve recruitment and retention of the next generation of federal employees
continues.

One of the rationales that will be repeated endlessly as DoD officials push for
unfettered authorities will be the importance of their being able to act decisively in
emergencies involving national security risks or incidents. They may claim,
wrongly, that today they lack the authority to abrogate collective bargaining
agreements in such cases, or move and direct or terminate personnel easily and
expeditiously because of obstacles set forth in title 5. In fact, no such obstacles
exist either in law or in collective bargaining agreements.

Flexibility in Times of Emergency

The current federal sector labor law provides that “nothing shall affect the
authority of any management official of any agency...to take whatever actions
may be necessary {o carry out the agency mission during emergencies."(5
U.S.C.§7601(a)(2)(D)). Thus it is already within the sole discretion of the
Secretary of Defense in times of heightened alert to take any emergency action,
even those that might be expressly and directly inconsistent with existing labor
agreements. In our 70 years of experience, as the largest union representing
civilian workers in Defense, we do not know of one instance, in times of
heightened security, where there has been any labor dispute over the Secretary's
emergency authority to reassign, transfer, or deploy any worker to any
assignment for any security reason. In other words, the current labor law gives
the Secretary of Defense, in the context of personnel actions, all the flexibility he
needs when he determines that he needs it,

Barely one month ago, OPM Director Kay Coles James sent the heads of all
Executive Departments and Agencies a memorandum (dated March 17)
describing “Level Orange Emergency Human Resources Management (HRM)
Authorities that had been put into use. There were two lists of flexibilities: one
set required OPM approval prior to implementation, and the other did not.
Among the “Existing Authorities” that agencies were invited to exercise without
OPM approval were excepted service appointments of up to 60 days, emergency
SES appointments, re-employment of annuitants, and competitive service
appointments of up to 120 days without regard to CTAP, ICTAP, or RPL
requirements. Further, biweekly caps could be lifted for premium pay up fo
annual limits.

Employees could be excused from work for needed emergency law enforcement,
relief, or recovery efforts; telework arrangements can be approved. Employees
could be furloughed without advance notice or any opportunity to respond, and
more. With OPM approval, agencies have been authorized to make excepted
service temporary appointments, waive dual compensation restrictions for re-
employed annuitants, and waive buyout repayment requirements, among other
authorities. These authorities are flexibility itself, and AFGE is glad that DoD has
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access to them in emergency situations. No group is more concerned or more
supportive of measures that truly advance our natior's security than DoD’s
civilian federal workforce.

China Lake

The Navy's China Lake plan started out as a demonstration project under title 6
of the Civil Service Reform Act. 1t was initiated in 1980, modified in 1987,
expanded in 1890, extended indefinitely in 1994 (made into a “permanent”
alternative personnel system), and expanded again in 1995. The employees
covered by the China Lake plan are approximately 10,000 scientists, engineers,
technicians, technical specialists, and administrative and clerical staff—a
workforce that is not typical of any government agency, or even a minority of
work units in any one agency.

Although the China Lake plan is often referred to as a model! for pay for
performance, the rationale given to OPM at its inception, and to Congress in its
progress reports, was to improve the competitiveness of salaries for scientists
and engineers. Nevertheless, the China Lake model is a performance-based pay
system that differs from the General Schedule in terms of its classification of jobs
into pay bands that are broader than the grades and steps in the GS matrix.
Thus it is often called a broadbanding system.

OPM'’s evaluation of the China Lake plan was positive. They judged it a success
in improving overall personnel management at the two demonstration
laboratories studied. OPM cited the “simplified delegated job classification based
on generic standards” as a key factor in the demo's success, as the time spent
on classification actions was reduced, and the official report was that conflict
between the affected workers and management declined. In the 10-year period
of evaluation, average salaries rose by 3% after taking into account the effects of
inflation. The China Lake plan made an explicit attempt to link pay increases
within its “broad bands” to individual performance ratings. Starting salaries were
also “flexible” within the bands.

it is important to note that the China Lake demo predated the passage of FEPCA
by a decade. Indeed, China Lake's experience was invoked throughout the
debate over reforming the federal pay system in the years leading up to FEPCA's
passage in 1980, and many of FEPCA'’s flexibilities were based upon positive
experiences accumulating in the China Lake demo.

It is worth describing at length the mechanics of the China Lake pay for
performance system, apart from its equally elaborate classification system. | do
this in part to show how China Lake’s design may be appropriate to some
scientists and engineers, but not to all federal employees since many are in
occupations and workplaces that piace extreme or even total limitations on
creativity, individual initiative, or individualized performance. | also include this
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description to show that administrative ease is not one of pay for performance’s
virtues if the pay for performance system attempts to build in safeguards that limit
the role of bias, favoritism and prejudice, as has been attempted at China Lake.

Instead of the General Schedule’s 15 grades, China Lake has five career paths
grouped according to occupational field. The five occupational fields are
Scientists/Engineers/Senior Staff, Technicians, Technical Specialists,
Administrative Specialists, and General Personnel. Each career path has
classification and pay levels under the broadband concept that are directly
comparable to groupings of the General Schedule. Within each career path are
included many types of jobs under an occupational heading. Each job has its
own career ladder that ends at a specific and different point along the path.
Each broad band encompasses at least two GS grades. The China Lake plan
describes itself as being “anchored” to the General Schedule as a “reality check.”
For those keeping count, the China Lake broadband has at least as many salary
possibilities as the General Schedule, and at most as many as 107,000, since
salaries can really be anywhere between the General Schedule’s minimum or
maximum.

Movement along an individual career path is the key factor to consider, as the
overall plan has been suggested as a pay for performance model. As such, itis
important to note that although some individuals may have an opportunity to
move up to the top of a career path, not all can. Each job has its predesignated
“top out” level. The promotion potential for a particular position is established
based on the highest level at which that position could be classified, but
individuals’ promotions will vary. Promotion potential for a given position doesn’t
grow just because movement is nominally based upon performance. The only
way to change career paths is to win a promotion to another career path
altogether, i.e. get a new job. One can move along a pay line, but one may not
shift to a higher pay line.

The description of the China Lake system involves pages and pages of
individualized personnel actions involving the classification and reclassification of
workers, and the setting of salary and salary adjustments. It is certainly neither
streamiined nor simple, and asks managers on a continuous basis to evaluate
each individual worker on numerous bases. In terms of bureaucratic
requirements, and a presumption that managers have the training, competence,
available time, commitment, and incentive to be as thorough as this system
expects them to be for every single employee under them, the China Lake plan
seems unrealistic at best. Further, the plan lacks adequate opportunity for
employees to appeal their performance appraisals and the attendant pay
consequences.

Unlike some of the radical “at will” pay and classification systems advocated by
those who believe that any rules or regulations or standards or systems
constitute intolerable restrictions on management flexibility, the China Lake plan
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retains a requirement to tie salary to job duties and responsibilities, not an
individual worker’s personal characteristics.

AFGE’s Views on the General Schedule vs. “Individualized Pay for
Performance”

The rationales offered by proponents of pay for performance in the federal
government have generally fallen under one of four headings: improving
productivity, improving recruitment prospects, improving retention, and punishing
poor performers. Perhaps the most misieading rationale offered by advocates of
pay for performance is that its use has been widespread in the private sector.
Those who attempt to provide a more substantive argument say they support
pay for performance because it provides both positive and negative incentives
that will determine the amount of effort federal workers put forward. Advocates
of pay for performance wisely demur on the question of whether pay for
performance by itself is a strategy that solves the problem of the relative
inferiority of federal salaries compared to large public and private sector
employers. That is to say, when pay for performance is referred to as complying
with the government's longstanding principle of private sector comparability, what
they seem to mean is comparability in system design, and not comparability in
salary levels.

Does a pay system that sets out to reward individual employees for contributions
to productivity improvement and punishes individual employees for making either
relatively small or negative contributions to productivity improvement work? The
data suggest that they do not, although the measurement of productivity for
service-producing jobs is notoriously difficult. Measuring productivity of
government services that are not commodities bought and sold on the market is
even more difficull. Nevertheless, there are data that aftempt to gauge the
success of pay for performance in producing productivity improvement. Most
recently, DoD’s own data from its “Best Practices” pay demos has shown that
they have not led to improvements in productivity, accomplishment of mission, or
cost control.

Although individualized merit pay gained prominence in the private sector over
the course of the 1990’s, there is good reason to discount the relevance of this
experience for the federal government as an employer. Merit based contingent
pay for private sector employees over the decade just past was largely in the
form of stock options and profit-sharing, according to BLS data. The
corporations that adopted these pay practices may have done so in hope of
creating a sense among their employees that their own self interest was identical
to the corporation's, at least with regard to movements in the firm's stock price
and boftom line. However, we have learned more recently, sometimes painfully,
that the contingent, merit-based individual pay that spread through the private
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sector was also motivated by a desire on the part of the companies to engage in
obfuscatory cost accounting practices.

These forms of “pay for performance” that proliferated in the private sector seem
now to have been mostly about hiding expenses from the Securities and
Exchange Commission {(SEC), and exploiting the stock market bubble to lower
actual labor costs. When corporations found a way to offer “performance” pay
that effectively cost them nothing, it is not surprising that the practice became so
popular. However, this popularity should not be used as a reason to impose an
individualized “performance” pay system with genuine costs on the federal
government.

Jeffrey Pfeffer, a professor in Stanford University's School of Business, has
written extensively about the misguided use of individualized pay for performance
schemes in the public and private sectors. He cautions against falling prey to
“six dangerous myths about pay” that are widely believed by managers and
business owners. Professor Pfeffer's research shows that belief in the six myths
is what leads managers to impose individualized pay for performance systems
that never achieve their desired results, yet “eat up enormous managerial
resources and make everyone unhappy.”

The six myths identified by Professor Pfeffer are:

(1) labor rates are the same as labor costs;

(2) you can lower your labor costs by lowering your labor rates;

(3) labor costs are a significant factor in total costs;

(4) low labor costs are an important factor in gaining a competitive edge;
(5) individual incentive pay improves performance; and finally,

(6) the belief that people work primarily for money, and other motivating factors
are relatively insignificant.

The relevance of these myths in the context of the sudden, urgent desire to
impose a pay for performance system on the federal government is telling.
Professor Pfeffer's discussion of the first two myths makes one wish that his
wisdom would have been considered before the creation of the federal *human
capital crisis” through mindless downsizing and mandatory, across-the-board
privatization quotas. Pfeffer's distinction argues that cutting salaries or hourly
wages is counterproductive since doing so undermines quality, productivity,
morale, and often raises the number of workers needed to do the job. Did the
federal government save on labor costs when it “downsized” and eliminated
300,000 federal jobs at the same time that the federal workioad increased?
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Does the federal government save on labor costs when it privatizes federal jobs
to contractors that pay front-line service providers less and managers and
professionals much, much, much more?

Salaries for the 1.8 million federal employees cost the government about $67
billion per year {a little over a third of this goes to DoD employees), and no one
knows what the taxpayer-financed payroll is for the 5 million or so employees
working for federal contractors. But as a portion of the total annual expenditures,
it is less than 3%, according to Congressional Budget Office (CBO) projections.
Regarding the relevance of low labor costs as a competilive strategy, for the
federal government it is largely the ability to compete in labor markets to recruit
and retain employees with the requisite skills and commitment to carry out the
missions of federal agencies and programs. Time and again, federal employees
report that competitive salaries, pensions and health benefits; job security, and a
chance to make a difference are what draw them to federal jobs. They are not
drawn o the chance to become rich in response to financial incentives that
require them to compete constantly against their co-workers for araise ora
bonus. DoD employees, in particular, are drawn fo the agency's national security
mission.

Professor Pfeffer blames the economic theory that is learned in business schools
and transmitted {o human resources professionals by executives and the media
for the persistence of belief in pay myths. These economic theories are based
on conceptions that human nature is uni-dimensional and unchanging. In
economics, humans are assumed to be rational maximizers of their self-interest,
and that means they are driven primarily, if not exclusively by a desire to
maximize their incomes. The inference from this theory, according to Pfeffer, is
that “people take jobs and decide how much effort to expend in those jobs based
on their expected financial return. If pay is not contingent on performance, the
theory goes, individuals will not devote sufficient attention and energy to their
jobs.”

Further elaboration of these economic theories suggest that rational, self-
interested individuals have incentives to misrepresent information to their
employers, divert resources to their own use, to shirk and “free ride”, and o
game any system to their advantage unfess they are effectively thwarted in these
strategies by a strict set of sanctions and rewards that give them an incentive fo
pursue their employer’s goals. In addition there is the economic theory of
adaptive behavior or self-fulfilling prophesy, which argues that if you treat people
as if they are untrustworthy, conniving and lazy, they'll act accordingly.

Pfeffer also cites the compensation consulting industry, which, he argues, has a
financial incentive to perpetuate the myths he describes. More important, the
consultants’ own economic viability depends upon their ability to convince clients
and prospective clients that pay reform will improve their organization.
Consultants also argue that pursuin