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IMPACT ON CONSUMERS OF BANK AND
FINANCIAL HOLDING COMPANIES’
ENGAGEMENT IN REAL ESTATE BROKERAGE
AND PROPERTY MANAGEMENT

THURSDAY, MAY 23, 2002

U.S. SENATE,
COMMITTEE ON BANKING, HOUSING, AND URBAN AFFAIRS,
SUBCOMMITTEE ON FINANCIAL INSTITUTIONS
Washington, DC.

The Subcommittee met at 10:05 a.m. in room SD-538 of the
Dirksen Senate Office Building, Senator Tim Johnson (Chairman of
the Subcommittee) presiding.

OPENING STATEMENT OF SENATOR TIM JOHNSON

Senator JOHNSON. The Subcommittee on Financial Institutions
will come to order.

I want to thank you for joining us for today’s oversight hearing
to discuss the impact on consumers of national bank and financial
holding companies’ engagement in real estate brokerage and prop-
erty management.

Welcome, Ranking Member Bennett, who I am advised will be
with us very soon, and my colleagues, and thank our distinguished
panel of witnesses for taking the time to help the Financial Institu-
tions Subcommittee consider this important issue.

Over the past several months, the consumer real estate market
has served as an anchor in stormy economic seas, and I have been
impressed by the resilience of the marketplace. It has been clear
for some time the critical role that homeownership plays in cre-
ating strong communities, strong families, and helping individuals
achieve the American Dream. We have come to understand,
though, the additional role that consumer real estate plays in our
economy.

For these reasons, it is critical that we proceed with caution with
any changes in the real estate market. At the same time, however,
under Gramm-Leach-Bliley, Congress did intend to create flexi-
bility for the financial services industry to innovate. We should be
mindful of the manner with which we proceed because the poten-
tial change provides an early test of the Gramm-Leach-Bliley regu-
latory process.

Today, it is not our job to discuss any particular proposal, but,
rather, to step back to discuss the general issue of what impact fi-
nancial holding company and national bank affiliate entry into the
real estate brokerage and property management businesses might

o))



2

have on American consumers. It is far too easy to lose sight of why
this debate is important. We need to keep in mind that our objec-
tive is to keep America strong through a strong economy, strong
communities, and continued opportunity for all of our citizens to
achieve the dream of homeownership.

With that, it is an honor to introduce our panel of excellent wit-
nesses, who have clearly spent considerable time and energy pro-
ducing some very thoughtful testimony. We appreciate their will-
ingness to appear before us today, and I will introduce three of the
four guests, and then yield to Senator Santorum, when he comes
in shortly, to introduce Mr. Hanna, who hails from the State of
Pennsylvania.

First, I am pleased to introduce a fellow South Dakotan, Mr.
Tom Murphy, of Sioux Falls. Tom, who is here today on behalf of
the National Association of REALTORSUY, is the President of the
South Dakota Association of REALTORSY, which has been serving
my home State for over 50 years.

Tom is affiliated with Chell REALTORSE of Sioux Falls, and is
a graduate of the REALTORSE Institute. Tom has been, and is
very active at the national, State and local REALTORPE levels. He
is a past State Governmental Affairs Chairman of the South Da-
kota Association of REALTORS" and is serving on the grievance
committee of the Sioux Falls Board of REALTORSE and has served
in numerous task forces and work groups at the State and local
levels.

We appreciate Tom taking time from both his job as a REAL-
TORE and the father of three to join us here today. Tom and his
wife, Dr. Carla Murphy, of Physicians Laboratory of Sioux Falls,
are widely recognized community leaders, and Tom’s willingness to
travel to Washington bears out his commitment to his community
and to his colleagues.

Next, we welcome Mr. James Smith, President of the American
Bankers Association. Mr. Smith is Chairman and Chief Executive
Officer of Citizens Union State Bank and Trust in Clinton, Mis-
souri. Mr. Smith has a long and distinguished career in banking,
having entered that profession in 1967. I would also note that there
appears to be a link between baseball and banking. Like the distin-
guished Senator from Kentucky, Mr. Smith played professional
baseball in his past life, was part of the New York Yankees from
1963 to 1966, and we have no doubt that he has been practicing
his pitch for today’s hearing.

[Laughter.]

During his service with the ABA, Mr. Smith has chaired the com-
munications council, the government relations council, the bankers
electronic network, and task force on government relations grass-
roots.

Mr. Smith, thank you for being with us today.

Mr. SmITH. Thank you.

Senator JOHNSON. Our next guest and witness is John Taylor,
President and Chief Executive Officer of the National Community
Reinvestment Coalition, whose stated mission is to promote eco-
nomic justice.
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With over 820 national, regional, and local organizations, the
NCRC has led the effort to increase low-income and minority ac-
cess to credit and capital.

I would like to thank you, Mr. Taylor, for your organization’s
hard work on behalf of so many Americans. Mr. Taylor has worked
in the community development and reinvestment industry for over
24 years, and in 2001, ran for the U.S. Congress to fill a vacancy
in the 9th Congressional District of Massachusetts.

Mr. Taylor has been widely recognized for his commitment to
community service and in 1996, received a presidential appoint-
ment to the community development financial institutions advisory
board. He also serves on a number of boards and has received nu-
merous awards and citations over the years for this work in eco-
nomic justice efforts, including the Martin Luther King, Jr. Peace
Award, two Congressional citations awards from the Congress, and
many others.

Mr. Taylor, thank you for taking time to appear with us today.

Our final witness is Mr. Howard Hanna, from Pittsburgh, Penn-
sylvania. And I will defer to Senator Santorum to introduce Mr.
Hanna.

But before I yield, I would ask that a written statement prepared
by the Financial Services Roundtable and the American Home-
owners Grassroots Alliance be included in the record. And we will
proceed from there.

We will await Senator Santorum’s arrival for the introduction of
Mr. Hanna, and I would recognize my Ranking Member, Senator
Bennett, for any introductory comments that he might choose to
make.

STATEMENT OF SENATOR ROBERT E. BENNETT

Senator BENNETT. Thank you very much, Mr. Chairman. I appre-
ciate it, and I apologize for being a minute or two late.

The Gramm-Leach-Bliley Act was a culmination of, I guess, 20
years of effort in the Congress to try to resolve the question of how
banks and other financial institutions would operate in a non-
depression atmosphere.

The Glass-Steagle was drawn up in a very different economic cir-
cumstance. I remember as a Member of this Subcommittee when
Don Riegle was the Chairman, they were talking about it. When
Al D’Amato was the Chairman, we made a number of runs at try-
ing to deal with it.

It was not until Phil Gramm became the Chairman that we fi-
nally got a resolution, at least momentarily, of many of the issues
of banking and commerce.

Now we are seeing the first test of regulations that have been
proposed under Gramm-Leach-Bliley. I think it is very timely that
we have the opportunity before the Congress to examine all the im-
plications of what has been proposed.

So, I congratulate you on holding the hearing. I look forward to
hearing from the witnesses and appreciate their willingness to
come and share with us their views and attitudes on this very im-
portant subject, as I say, the first real test of revisiting, the possi-
bility of revisiting, Gramm-Leach-Bliley that we have had since
that landmark legislation was passed.



Thank you, Mr. Chairman.
Senator JOHNSON. Thank you, Senator Bennett.
Senator Reed.

COMMENTS OF SENATOR JACK REED

Senator REED. Mr. Chairman, I just want to commend you for
holding this hearing. It is a very important topic for both the bank-
ing industry and the real estate industry. And I would like to sub-
mit my formal statement to the record.

Thank you, Mr. Chairman.

Senator JOHNSON. Very well.

Senator Allard.

STATEMENT OF SENATOR WAYNE ALLARD

Senator ALLARD. Mr. Chairman, I would like to thank you for
convening this hearing.

As my colleagues know, this is an issue that I have followed very
carefully. I appreciate the opportunity to gather more information.

Last year, I introduced Senate bill 1839, the Consumer Choice in
Real Estate Act of 2001. This bill would clarify Congressional in-
tent that real estate brokerage and management are not financial
activities and would therefore retain the separation of commerce
and banking that we intended during the consideration of the
Gramm-Leach-Bliley Act in 1998.

The Gramm-Leach-Bliley Act closed the unitary thrift loophole
that allowed a single savings and loan to be owned by a commercial
entity. This clearly established that banking and commerce were
not to mix.

Congress explicitly defined several functions to be financial in
nature or incidental to finance to clarify the separation. Real estate
management and brokerage services were not defined as financial
services.

Congress already established a clear position regarding banks’
involvement in real estate management and brokerage activities.
My bill would reiterate that prohibition. I believe that we should
not permit Federal regulators to preempt the intent of Congress.

The real estate and banking industries have served America
well, and I believe that the current system provides consumers
with many important options. I know that the regulators received
many letters during the comment period and I commend them for
taking the time to allow all interested parties to comment and for
their pledge to carefully review all comments.

I believe that this hearing is a good opportunity to continue the
dialogue on the matter of banks’ involvement in real estate man-
agement and brokerage. I know that our witnesses will have very
strong viewpoints and I look forward to their testimony.

Thank you, Mr. Chairman.

Senator JOHNSON. Thank you, Senator Allard.

Senator Crapo.

STATEMENT OF SENATOR MIKE CRAPO

Senator CRAPO. Thank you very much, Mr. Chairman. I too ap-
preciate your holding this hearing. In fact, I think it was more
than a year ago that I asked the Subcommittee to hold a hearing,
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and I appreciate the fact that we are holding one, and it is inter-
esting that it is still timely.

The Treasury and Federal Reserve have seen fit to delay their
rulemaking on this matter. I do not know whether that is a good
thing or a bad thing. But at least it gives this Subcommittee time
to hold this hearing and to evaluate the issues.

When I served in the House, I was a part of the effort to review
these issues. As I was elected to the Senate and on the Banking
Committee, I was a part of the Gramm-Leach-Bliley effort.

As a part of that, I feel that we should let the law work, but also,
oversee the law to make sure that it does work. And if this hearing
can give us, as well as the Treasury and the Federal Reserve, guid-
ance on what Congress intended and what we think is the appro-
priate direction which the regulations should take, then so be it.

But, for me, this is going to be an informational hearing. I want
to hear the arguments on both sides laid out. I want to be able to
compare those arguments to what we should achieve in the legisla-
tion, and then determine whether it is appropriate for Congress to
take any further action at that point.

So, again, I thank you for this hearing.

Senator JOHNSON. Thank you, Senator.

Senator Santorum—and I would note that we withheld introduc-
tions of Mr. Hanna pending your arrival. We are pleased to have
you here.

Senator SANTORUM. Thank you, Mr. Chairman.

Senator JOHNSON. Any opening remarks?

STATEMENT OF SENATOR RICK SANTORUM

Senator SANTORUM. Let me apologize to my constituent for hav-
ing his introduction being withheld. But I appreciate you doing so,
so I would have an opportunity to introduce someone who has been
a friend of mine for a long time, from my hometown of Pittsburgh,
someone who has been just a great citizen of southwestern Penn-
sylvania, who owns the largest real estate company in south-
western Pennsylvania.

They are tremendous corporate citizens and assets to our region
and Howard Hanna, in particular, is someone who I have a tre-
mendous amount of respect for.

My respect has been increased in that here he is as a REAL-
TORE coming and testifying on this issue, which is not in con-
formity with many in the real estate profession. I asked him
whether he was bringing security to this hearing.

[Laughter.]

But he assured me that, other than Chip Roach, he was not
going to bring security.

[Laughter.]

I do commend him for his articulation on this issue. I think he
does provide a thoughtful perspective on this very important issue.
I want to say that Senator Crapo’s remarks are very close to mine.
I think that this is an issue that we need to look at.

I have not come down firmly in stone on one side or the other,
but I think it is important to weigh all the evidence. I think Mr.
Hanna’s perspective is a very thoughtful one and one that I think
that this Subcommittee can benefit greatly from, and I appreciate
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his willingness to come forward and share that with the Sub-
committee.

Thank you, Mr. Chairman.

Senator JOHNSON. Well, thank you, Senator.

We will operate on a 10-minute clock during the course of this
hearing. And so, we will begin testimony with the first witness, af-
fording 10 minutes for each of the witnesses.

We will withhold Subcommittee questioning until after all four
witnesses have had an opportunity to either read or to summarize
their comments before the Subcommittee.

The first witness is Mr. Tom Murphy.

Tom.

STATEMENT OF TOM MURPHY
PRESIDENT, ASSOCIATION OF REALTORSH
SIOUX FALLS, SOUTH DAKOTA
REALTOR, CHELL REALTORS"”
REPRESENTING
THE NATIONAL ASSOCIATION OF REALTORS®

Mr. MURPHY. Good morning, Chairman Johnson, Senator Ben-
nett, and Members of the Subcommittee. My name is Tom Murphy.
I am a REALTORE with Chell REALTORSP, a small residential
real estate firm in Sioux Falls, South Dakota. I am also President
of the South Dakota Association of REALTORSH. Our State Asso-
ciation membership of over 1,400 REALTORSF are engaged in
helping people buy, sell, and manage real estate every day.

I am here on behalf of the National Association of REALTORSE,
which represents more than 800,000 members engaged in all as-
pects of commercial and residential real estate. I want to thank you
for the opportunity to testify today on this critical issue.

It is important for all of us to take a good look at how the econ-
omy and consumers would fare if banks are allowed into the real
estate business. That is one reason why I am glad we have the
views of consumer groups represented on this panel.

Mr. Chairman, you and your Subcommittee Members are to be
commended for examining all perspectives on this proposed regula-
tion—those of the little guy, as well as those of the big guy.

As I mentioned, my business is a small, one-office real estate
firm, just like nearly 80 percent of REALTORE firms. My colleague
from Pennsylvania here represents a large regional, multioffice
firm. Obviously, we come here today to present different perspec-
tives of this Nation’s dynamic and diverse real estate market.

The fact that some of our members can differ on an issue, while
respecting and supporting each other on most, is a great example
of the vitality of the National Association of REALTORSE. It is a
sign of the hearty competition of the real estate business today.

My comments today represent the overwhelming majority of
NAR’s members. Ninety-six percent of our members support the
position of the National Association of REALTORS® to oppose this
rule. Eighty-two percent of large broker/owners support this posi-
tion, while 81 percent of our members believe we should be doing
even more to stop the banks from unfairly entering our business.

We firmly believe that redefining real estate brokerage, leasing,
and property management as financial in nature is totally unac-
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ceptable because it mixes banking and commerce. If the Nation’s
most aggressive megabanks are allowed to add real estate to their
long list of approved activities, you can be sure that consumer
choices in real estate services will shrink.

The Nation’s bankers, who petitioned the Federal Reserve and
Treasury for this proposed rule, should not gain by regulation what
they failed to gain by legislation. In 1999, Congress clearly went
on record supporting the separation of banking and commerce.

Oddly enough, the American Bankers Association strongly sup-
ported an amendment you offered, Mr. Chairman, during the
Gramm-Leach-Bliley debate to bar unitary thrift holding companies
from engaging in commercial activities like real estate brokerage.
It now appears that members of the ABA would like to corner the
market on commercial businesses like real estate brokerage, leas-
ing, and management.

Currently, we have a balanced marketplace for commerce, bank-
ing, and financial services. Let me direct your attention to the two
charts enclosed in my statement.

The first chart shows how the commercial and banking indus-
tries compete in the “financial services” arena. REALTORSdo not
engage in banking. They do not take deposits or run ATM’s.

Again, REALTORSC are not engaged in banking. Banks do not
sell real estate. Banking and commerce are separate. It is that sim-
ple. Otherwise, why shouldn’t banks sell cars or appliances?

The second chart shows that in the arena where banks and RE-
ALTORS" do compete on mortgage originations, banks are already
the winners. REALTORU-affiliated mortgage lending companies
only originate about 5 percent of mortgages, while the large banks
handle 44 percent.

Today’s competition occurs in the financial services arena where
it belongs. Consumers benefit from this arrangement because the
direct competition for financial services between commercial com-
panies and banks results in greater consumer choice and consumer
service. When banks say they want “one-stop shopping,” what they
are really saying is they want “one-bank shopping.”

The reality is that the entry of Federally chartered banks into
the real estate brokerage business would tilt this balanced market-
place toward the Nation’s megabanks. It would pit Government
subsidized banking companies against privately funded real estate
enterprises. It would put taxpayer money at risk.

Mr. Chairman, the National Association of REALTORSE believes
this issue is just too big to be decided by the regulators. The deci-
sion belongs with the Nation’s lawmakers. That is why we have
called on Congress to enact The Community Choice in Real Estate
Act, S.1839, and H.R. 3424, a companion bill in the House, to clar-
ify Congressional intent.

REALTORS® from all over the country have sent more than
100,000 letters to their Congressional representatives urging sup-
port for this bill. We have sent more than 40,000 letters to the Fed-
eral Reserve and the Treasury expressing our opposition to the pro-
posed regulation. And we have sent more than 50,000 letters to
President Bush urging his support.

So far, H.R.3424 has generated tremendous support in the
House, with more than 230 cosponsors. So far, a dozen Senators
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have cosponsored S.1839. Last month, Treasury Secretary O’Neill
announced that he plans to postpone making a decision on this
issue until next year. The ball is back in your court. It is time for
Congress to resolve this issue.

Mr. Chairman, REALTORSE are not alone on this issue. A di-
verse group of trade associations and consumer groups stand with
us on this one.

Passage of the Community Choice in Real Estate Act will set the
record straight. At the same time, it will ensure more balanced
competition and more consumer choice.

This legislation will help to keep local entrepreneurs and busi-
nesses operating in our communities. It will help to keep some of
our best community leaders and volunteers in place.

REALTORS® are more than business people. We are community
leaders. Look in countless cities and townships across America and
you will find it is a REALTORE serving as a den mother, a REAL-
TORF who is leading the city-wide cleanup, a REALTORF who is
hosting the candidate meet-and-greet, and a REALTORP who is
coaching Little League. REALTORSCE are linked to their commu-
nities in more ways than simply through their businesses. REAL-
TORSY have a stake in the same neighborhoods where their clients
live or want to live.

Finally, this proposal just doesn’t make sense. Banks have
it backward. Real estate brokerage is not incidental to a financial
activity. It is the mortgage that is, in fact, incidental to buying
a home. Twenty percent of all the homes in America involve no
lender financing at all.

America’s system of homeownership is the envy of the world.
Homeownership is at an all-time high. Five out of six homebuyers
and home sellers are satisfied with their real estate agent and they
would use him or her again. Let’s not destabilize this pillar of our
economy and relationship that works in communities throughout
America.

Thank you.

Senator JOHNSON. Thank you, Mr. Murphy.

Mr. Smith.

STATEMENT OF JAMES E. SMITH
PRESIDENT, AMERICAN BANKERS ASSOCIATION
CHAIRMAN AND CHIEF EXECUTIVE OFFICER
CITIZENS UNION STATE BANK AND TRUST COMPANY
CLINTON, MISSOURI

Mr. SmiTH. I want to thank you, Mr. Chairman, for holding this
hearing.

I believe that bankers and REALTORS"Y have more in common
on this issue than the rhetoric suggests. Many agents and bankers
already work closely with one another. We both believe that cus-
tomers deserve to have the best possible service. We both want cus-
tomers to have many choices of whom to deal with so they can seek
out that agent or company that they trust most. And we both be-
lieve that any financial service should be provided in a safe and
sound manner—including adhering to all licensing, sales practices,
and continuing education requirements.
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If banks could offer real estate services, consumers would have
more choices of real estate firms when buying or selling a home.
Real estate brokers would have more choices of potential employ-
ers. And real estate companies would have more choices of compa-
nies to partner with, providing new sources of capital and tech-
nology. By prohibiting bank involvement, S.1839 results in fewer
choices for everyone.

As we begin our discussion, it is important to note that com-
bining real estate mortgage and banking services is not a new or
unusual activity. Real estate firms do it. Insurance companies do
it. Securities firms do it. And well over half of the depository insti-
tutions in this country, including many of the largest banks, can
do it. In fact, my community bank in Clinton, Missouri, already has
the authority to do it. The packages many real estate firms offer
provide valuable cost, convenience, and service options. This is good
for consumers. The ABA believe that all banks should have the
same opportunity to meet the needs of our customers.

This issue of open and fair competition is not new—it has been
debated in this body for years. What is new is that in 1999, Con-
gress enacted the Gramm-Leach-Bliley Act. In the 20 years of de-
bate on the Gramm-Leach-Bliley Act, Congress often found itself in
the middle of arguments between financial services industries
about who should do what. The result was an out-of-date financial
system.

In light of these marketplace realities, and the pervasive changes
due to technology, the need for regulatory flexibility is vital. Con-
gress recognized this and expressly left it to the Fed and the Treas-
ury to determine what additional services could be offered by
banks. The proposal on real estate follows exactly the process Con-
gress set forth.

It should be allowed to work, and Congress should not be put
back in as referee for future competitive disputes. After so many
years of effort to enact the Gramm-Leach-Bliley Act, it would be
sad indeed to see Congress undermine its key provision the very
first time it is used.

Let me assure you that this issue is important to banks of all
sizes. In fact, the ability to offer real estate services may be more
important for smaller banks in rural areas like mine. In these com-
munities, the bank is perceived as having the best information on
properties for sale, including farmland. I believe, as do my fellow
community bankers, that these services would significantly benefit
our customers and our communities.

In my small community, I am losing customers. The local real es-
tate firm is offering mortgages and insurance. Since the customer
often goes to the real estate firm first, I lose out on the ability to
offer those products. And quite frankly, the customer misses out on
the opportunity to have a choice. I may need to partner with a local
firm to compete.

Furthermore, as national chains take over local real estate firms,
any remaining local firms may have trouble competing. One of
them may want to partner with me. This is exactly the kind of sce-
nario Gramm-Leach-Bliley was designed to take into account. That
law knocked down the walls between financial players and it gave
the Federal agencies flexibility to decide what new powers would
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be appropriate for banks as markets change. So let’s look ahead,
not backward.

We want to work with REALTORST to realize advantages for
both our industries. We want to cooperate, not compete. To prosper,
not pull down. To make the most of the skills and advantages each
side brings to a common goal—thriving in a marketplace of rapid
change. Above all, we want to be able to partner with REALTORSV
to provide good, honest real estate services to America’s home-
owners and homebuyers.

I would like to add for the record, that the market origination
number that the NAR has just provided is 1 percent. We would like
to add for the record information that the market share of just
three firms alone—Cendant Mortgage, GMAC, and Weickert Mort-
gage—is 10 percent in today’s market, not 1 percent as proposed.

Thank you, Mr. Chairman.

Senator JOHNSON. Thank you, Mr. Smith.

Mr. Taylor.

STATEMENT OF JOHN TAYLOR
PRESIDENT AND CHIEF EXECUTIVE OFFICER
NATIONAL COMMUNITY REINVESTMENT COALITION
WASHINGTON, DC

Mr. TAYLOR. Good morning, Chairman Johnson, Senator Bennett,
and other distinguished Members of the Subcommittee and staff
representing other Members.

My name is John Taylor and I am President and CEO of the Na-
tional Community Reinvestment Coalition, and I am here rep-
resenting 820 community-based organizations and local public
agencies who work daily to promote economic justice in America
and to increase fair and equal access to credit, capital, and basic
banking services to traditionally underserved populations in both
urban and rural areas.

Mr. Chairman, I ask that my written statement be entered into
the record.

Senator JOHNSON. It is so ordered.

Mr. TAYLOR. Thank you. On behalf of NCRC, I thank you for the
opportunity to testify before you today on this important issue that
will impact our Nation’s progress in extending the American
Dream of homeownership to minority and low- and moderate-in-
come families—banks becoming real estate brokers. NCRC’s com-
munity organizations are at the helm of driving the reinvestment
movement. Today, as a result of the fair lending laws like the Com-
munity Reinvestment Act, which turns 25 this year, poor neighbor-
hoods have been empowered by bank partnerships with community
organizations to address credit needs and missed market opportu-
nities. As a result, the number of loans to minority and working
class borrowers over the last decade has increased faster than the
number of loans to the more affluent borrowers. Bank CRA com-
mitments have grown from a few million dollars a year to over $50
billion annually. Without these loans and commitments, the eco-
nomic flow of private capital and credit into our communities would
be extinct and hence, certain death for disinvested neighborhoods.

The arena of competition has dramatically shifted in the wake of
Gramm-Leach-Bliley, in our opinion, which we believe actually
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blurred the distinction among financial industries. In March 2000,
the Federal Reserve Board issued a list of the first 117 bank hold-
ing companies that elected to become financial holding companies
to take advantage of the opportunities of entering into the insur-
ance and securities markets. As of April 2002, over 600 bank hold-
ing companies have elected to become financial holding companies
in order to diversify their businesses. Conversely, less than a dozen
nonbank companies have converted to financial holding companies
for the purpose of seeking a banking charter.

NCRC supports competition in its truest sense—when parties act
independently and offer the most favorable terms to secure busi-
ness. But one must wonder if today’s financial market upholds
the true meaning of competition when it seems like Gramm-Leach-
Bliley has allowed all roads to lead back to the bank. While
nonbank lenders own real estate companies, they have not utilized
Gramm-Leach-Bliley to amass the market power that banks now
enjoy after their mad rush to become financial holding companies.
Would adding real estate to the menu of businesses that banks can
own level the playing field between banks and nonbanks, or only
serve to make banks more powerful to the detriment of real com-
petition in the financial industry?

NCRC maintains that the addition of real estate to the already
dizzying array of products now offered by “financial supermarkets”
will lead to an even greater consolidation of bank market power
and result in fewer choices for consumers. Our worst nightmare is
a consolidated financial market that includes real estate brokerage
is: A bank offers favorable terms to its real estate affiliate, giving
it significant advantage over a competing real estate business that
does not have an affiliate; The bank with the real estate affiliate
stops offering loans to customers of nonaffiliated real estate com-
petitors; The number of product choices offered to customers of
nonaffiliated real estate businesses decreases, resulting in higher
cost loans for consumers.

When considering banks in real estate, policymakers have not
adequately addressed the negative impacts on small real estate
businesses of further industry consolidation. And I think you heard
Mr. Murphy allude to that. The over 375,000 women- and minority-
owned small businesses in our country have played a significant
role in community revitalization. Many of these real estate entre-
preneurs have established themselves in working class commu-
nities and dedicated their business to helping rebuild formerly red-
lined neighborhoods through partnerships with affordable home-
ownership programs.

NCRC strongly takes the position that by allowing banks into the
real estate business, small real estate businesses will be forced out
of the marketplace by the monopolized “financial supermarkets.”

Finally, on this point, the banking industry holds a special sta-
tus, different from any other industry. They are the stewards of the
American public’s wealth. To encourage people to do business with
these stewards, we taxpayers guarantee that investors cannot lose
if they do business with these banking institutions.

With FDIC insurance, we guarantee the viability of these institu-
tions. Was it the intent of Congress in doing that, that we were en-
suring that these banks would be managed safely and soundly and
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making sure that credit and capital was made available to con-
sumers, or was Congress really thinking that banks should become
real estate brokers and enter other forms of businesses and pos-
sibly lose the public’s money and cut off the spigot to credit and
capital?

The next area I would like to address in regards to today’s sub-
ject matter is the consumer protection issues. In testifying before
you today, I must be honest to NCRC’s mission of economic justice
and state emphatically that injustice exists in the banking, insur-
ance, and real estate industries. Until those problems are solved to
protect borrowers and consumers, these markets should not be
commingled.

According to the Department of Housing and Urban Develop-
ment, a report just released entitled, Black And White Disparities
in Subprime Mortgage Refinance Lending, borrowers in upper-in-
come African-American neighborhoods were 2.9 times more likely
to refinance with a subprime lender than borrowers in upper-in-
come neighborhoods overall.

Our own research at NCRC has found similar disparities. For ex-
ample, major subprime and manufactured home lenders made 47
percent of the refinance loans in predominantly African-American
and Hispanic neighborhoods in the District of Columbia in the year
2000, a significant increase from the 39 percent of the loans in
1999, and 25 percent of the loans in 1994. In contrast, subprime
and manufactured home lenders made less than 4 percent of the
loans in predominantly white neighborhoods in the 3 years of the
study.

The major secondary market institutions have found pricing inef-
ficiencies in the subprime loans. Freddie Mac states that up to 30
percent of subprime borrowers which they securitized were in fact
qualified for prime loans. Fannie Mae’s Franklin Raines is quoted
as saying almost half of the subprime loans they see should have
received prime loans.

The issue of insurance redlining is also a problem, but unlike
home mortgage lending, insurance data is limited only to a handful
of States. In California, for example, the Center for Economic Jus-
tice found that the average insurer wrote only about 5.57 percent
of its private passenger automobile liability policies and only 6.62
percent of its homeowner policies in low-income and minority
neighborhoods.

As I mentioned, the real estate market is not without its unscru-
pulous actors. Property flipping involves buying a home at a low
price and then reselling it at a fraudulently inflated price within
a short timeframe, often after making only cosmetic improvements
to the property. NCRC has seen the following practices employed
in property flipping schemes: Real estate investors continuing buy-
ing neglected properties at sheriff sales and reselling homes at es-
calated prices to unsophisticated first-time homebuyers; Targeting
immigrant communities, particularly non-English-speaking individ-
uals; Colluding with property appraisers to inflate property value;
Tricking homeowners into thinking they are dealing with legiti-
mate real estate companies; and Defrauding the Government by
steering people to FHA financing, knowing the property is either
inflated or has been frequently flipped.
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In the year 2000, the Department of Housing and Urban Devel-
opment’s Inspector General testified about the rampant flipping
rings the agency was combatting. One investigation alone uncov-
ered over 1,200 flipped loans, totalling approximately $160 million.
Twenty-five percent of the loans were in default. The IG indicated
that approximately one hundred representatives of lending and
real estate industries colluded on this scheme. If Congress allows
banks and real estate firms to combine without strengthening the
consumer protection laws, our communities are more likely to be
the victims of these scams than beneficiaries of greater product
choice and lower prices.

A couple of years ago, I and several others testified before dif-
ferent committees in Congress to not undo the 70-year-old Glass-
Steagle law that allowed commercial banks to merge with securi-
ties firms and insurance companies. We argued that it would injure
the banking industry and, more importantly, consumers’ interests.

Not even 2 full years have passed before we see the perfect ex-
ample of why Congress of 70 years ago argued against the merging
of the banking industry with other industries—the fear of scandal,
self-dealing, and swindling of investors. Need more proof of the
need for the separation of finance from other industries than the
biggest bankruptcy and business failure in the history of the Amer-
ican economy, the Enron swindle.

Mr. Chairman, I see that I am out of time. I just want to close
by adding that we strongly oppose, from a consumers’ perspective,
the allowance of the banking industry into the real estate industry.

Should that occur, and we hope that it wouldn’t, we would also
hope that, along with that would be some very strong language
about the real estate industry being able to provide data and be ob-
ligated to not ignore the interests of working-class and working-
poor consumers and minorities and women who have difficulties
often accessing credit and capital and homeownership.

I thank you for the opportunity to comment.

Senator JOHNSON. Well, thank you, Mr. Taylor.

Mr. Hanna.

STATEMENT OF HOWARD W. HANNA, III
VICE CHAIRMAN, REAL ESTATE SERVICES
PROVIDERS COUNCIL, INC. (RESPRO")
PRINCIPAL AND FORMER CHAIRMAN
THE REALTY ALLIANCE
PRESIDENT AND CHIEF EXECUTIVE OFFICER
HOWARD HANNA REAL ESTATE SERVICES
PITTSBURGH, PENNSYLVANIA

Mr. HANNA. Thank you and good morning, Mr. Chairman, and
Members of the Subcommittee. And thank you, Senator Santorum,
for the overly kind introduction.

My name is Howard Hanna and I am President of Howard
Hanna Real Estate Services, a family owned and operated real
estate brokerage company headquartered in Pittsburgh, Pennsyl-
vania, and founded by my parents in 1957.

Howard Hanna Real Estate Service has 66 neighborhood and
community offices, serving Pennsylvania, Ohio, West Virginia, and
New York State. We also own a mortgage company that was estab-



14

lished in 1982, Hanna Financial Services, which is licensed in
those States, plus an additional nine States in the United States.

Our firm has 1,500 sales associates and employees, of which
1,128, as of Monday, are members of the National Association of
REALTORS®. I am proud and honored to be a 32-year member of
the REALTORSY Association of Metropolitan Pittsburgh, the Penn-
sylvania Association of REALTORSY, and the National Association
of REALTORSE.

I currently serve as Vice Chairman of the Real Estate Service
Providers Council—known as RESPRO"—and I am a member of
the Realty Alliance, as well as a past Director and Chairman. I
represent both organizations today.

RESPROCU is a national association of approximately 200 residen-
tial real estate brokerage, mortgage, homebuilding, title, and other
settlement service companies who promote an environment that en-
ables providers across industry lines to offer one-stop shopping for
homebuyers.

The Realty Alliance is a national organization of 45 regional resi-
dential real estate brokerage firms that provide us with idea shar-
ing venues, industry forecasts and analysis, financial bench-
marking, and technology information.

Mr. Chairman, I would like to ask that my written testimony be
included in the record, and additionally, the written testimony from
Murray Consulting, who performed a one-stop shopping survey
that I will be discussing during my comments, be included in the
record.

Senator JOHNSON. They will be placed into the record.

Mr. HANNA. Thank you, sir. Together in the year 2001,
RESPRO’s real estate broker members and Realty Alliance mem-
bers closed over 2.6 million of the total 6 million home sales in the
United States, utilizing over 315,000 sales associates who also are
National Association of REALTORE members, and 78,000 employ-
ees in our over 57,000 offices.

Like the majority of the Nation’s top 350 residential real estate
brokerage firms, most RESPROU real estate broker members and
Realty Alliance members also offer mortgage, title, closing and
other settlement services.

In fact, according to a 1999 study conducted by the independent
consulting firm of Weston Edwards & Associates, the top 350 real
estate brokerage firms closed $22 billion in mortgage loans in 1998,
and the realty-based and builder-based lending accounted for about
10 percent of the purchased money mortgages in that same year.
Edwards also estimated that this amount would double within 3
years.

In fact, senior management from four real estate brokerage firms
that own or partially own mortgage companies, who all are
RESPROU and Realty Alliance members, are here with me today:
myself from Howard Hanna Real Estate Services in Pittsburgh,
Pennsylvania; Dick Christopher, CEO of Patterson Schwartz in
Wilmington, Delaware; George Eastment, Executive Vice President
of Long and Foster Real Estate in the Washington, DC metropoli-
tan area; and Chip Roach, Vice Chairman of Prudential Fox and
Roach REALTORSY in Philadelphia, Pennsylvania.
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We believe that the combined purchase money mortgage origina-
tions of our four mortgage companies equaled approximately 3 per-
cent of all purchase money mortgage in the country in 2001. So the
5 percent that NAR referred to in its testimony, we have some
question about.

Edwards also found in his study that 72 percent of the Nation’s
350 largest real estate brokerage firms offered mortgage services in
1998, that 45 percent of those firms offered title insurance, closing,
or escrow services, and that 36 percent offered personal insurance.

Mr. Chairman, RESPROU and Realty Alliance favor the Amer-
ican free enterprise system and open competition. Any bank should
be able to compete with us in providing homebuyers with one-stop
shopping programs. All available evidence shows that the home-
buyers prefer one-stop shopping and that realty-based one-stop-
shopping programs offer those homebuyers potential benefits.

The most recent consumer survey in this area was performed in
March of this year by Harris Interactive, the parent of the Harris
Poll. Harris surveyed over 2,000 recent and future homebuyers and
found that 82 percent of the homebuyers prefer using a one-stop-
shopping service for their home purchase. The survey also found
that 64 percent of the homebuyers who recently used a realty-
based one-stop-shopping program had a much better overall home-
purchase experience.

Other studies, some of which are described in my written state-
ment, have found that the services offered through realty-based
one-stop-shopping programs are not only competitive, but are even
}_ower in cost in many cases, than those offered by independent
irms.

RESPRO" and Realty Alliance do not believe the entry of finan-
cial holding companies and national banks would change the poten-
tial customer benefits of realty-based one-stop-shopping programs.

Over the last two decades, a number of financial conglomerates
have entered the residential real estate brokerage business—Sears
Roebuck, Metropolitan Life, Merrill Lynch, GMAC, Prudential In-
surance Company, Cendant Corporation, and Warren Buffet’s
Berkshire Hathaway, which now owns the number two largest resi-
dential real estate brokerage company in the country.

On the surface, these companies appeared to have significant
competitive advantages over traditional real estate brokerage com-
panies, such as national distribution outlets, consumer marketing
lists that made it easy to reach everyone, valuable data about buy-
ing habits, and name recognition. In fact, Sears even had access to
Fedelzirally insured deposits through its affiliate, Sears Savings
Bank.

Sears, Merrill Lynch, and Metropolitan Life have since left the
real estate brokerage business, while Prudential, GMAC, Cendant,
and Berkshire Hathaway remain good competitors. Their presence
has not changed the basic character of the real estate brokerage
marketplace; in fact, many of us believe that their entry has con-
tributed to the development of a wider range of services and prod-
ucts and has caused traditional real estate brokerages, to be more
efficient, more consumer-focused, than we ever were before.

Federally-insured financial institutions also have entered resi-
dential real estate markets recently, such as Great Western Bank
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in California, Metropolitan Financial Corporation in Minneapolis,
First Place Bank in Ohio, Empire Savings Bank in Wilmington,
Delaware, and Pennsylvania, and Dollar Drydock in Connecticut.
However, in a short period of time, most of these financial institu-
tions have either sold their real estate brokerage businesses and
entered new markets in which they feel that they can compete
more favorably.

Finally, I believe it is important to remember that this would be
a two-way street, in that real estate brokerages also would have
the ability to own banks.

For example, my company had a close working relationship with
a bank that was recently sold in our region. And Howard Hanna
Real Estate Services, quite frankly, would have been very inter-
ested in purchasing this bank if Federal law had allowed it.

Mr. Chairman, I thank you for the opportunity to testify and I
would be glad to answer any and all questions.

Thank you very much.

Senator JOHNSON. Thank you, Mr. Hanna, and thank you, mem-
bers of the panel.

The Subcommittee will abide by a 10-minute question rule. That
doesn’t mean that it is mandatory that you consume 10 minutes
each on questioning, but we will try to place some limits to make
sure that everyone has an opportunity to ask their questions.

Let me begin by asking, with particular reference to Mr. Murphy
and Mr. Taylor, I am sympathetic to the desire to maintain a vari-
ety of small independent businesses throughout our country. In my
home State of South Dakota, we rely on small businesses to serve
our small communities, and while large corporations play an im-
portant role in the economy, market economics do not always pro-
vide incentives to serve those small towns. But there have been
concerns raised that bank entry into real estate brokerage could
spell the demise of small local REALTORS".

And yet, it seems that some of the largest corporate conglom-
erates are real estate brokerages with lending and insurance affili-
ates which operate today under existing authority. Would you
elaborate a bit more on why bank entry into real estate brokerage
is different than broker entry into the mortgage and insurance
business?

Either one of the two of you can choose to elaborate a bit on that.

Mr. MUrpPHY. Thank you, Mr. Chairman. First of all, in a State
like South Dakota, it would be no different than any other State.

What we have is a situation where, in a community where there
is 10 or 20 real estate firms, if one banking institution starts its
own real estate firm, the other two will follow in line.

With that, automatically, the smaller businessman cannot com-
pete. They do not have the dollars to compete with the advertising.
They cannot afford to lose the money or spend the money that is
really stockholders’ money.

When that deteriorates, we have fewer people in the business be-
cause if you are not working for the bank, we need people to keep
generated into our industry. You have put a chokehold on that be-
cause if you cannot work for a bank, you cannot get started, then,
into this business.
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Now that is in a small State. So we will say in 10 of 12 commu-
nities in South Dakota, instead of having 150 real estate firms, you
would be down to about 25, maybe 20. And with that, you would
lose a minimum of 25 percent of the ages that we would look at.
And with that also, these people are not going to have jobs in their
area. They are all independent contractors. They are all small busi-
nessmen. They are being choked out of this.

But if we look at it as national, if you went to a State like Cali-
fornia, instead of a thousand offices, you would be down to 6 or 10
megabanks who control the whole market. You have not only con-
trolled the number of independent contractors, they also have the
ability to choke out all their competition.

When that happens, it not only takes the number of independent
contractors out of the business, but they are also in a situation
where they can control the valuation of a property, because if you
do not have thousands of REALTORSE involved in this, from many
markets, the only comps they are going to have are within their
own association. It is a chokehold.

Senator JOHNSON. Mr. Hanna.

Mr. HANNA. Senator, I mentioned Metropolitan Financial, which
once owned Edina Real Estate Company in Minnesota. I believe
they also had offices in South Dakota. I have not noticed that when
they owned Edina Real Estate Company, they took a stranglehold
in that market.

Senator JOHNSON. Mr. Smith, since brokers receive compensation
on a commission basis, they have a strong incentive to make sure
that property sales go through.

There have been instances where appraisers have been pressures
by brokers to make sure that the appraised value met underwriting
requirements. Is it conceivable that a bank-affiliated broker would
have an incentive to pressure the lender in the same way, espe-
cially if the two worked in the same organization?

And would you comment just briefly on whether banks have ap-
propriate internal controls to address that kind of concern? Could
these pressures lead to substandard underwriting by insured de-
plosit?ories, especially during times when the property sales are
slow?

Mr. SmiTH. Well, we do have safeguards in place and our ap-
praisers have to be registered and certified and go to school and
have the State qualifications in order to be an appraiser for us.
And that is required by the FDIC and our regulatory bodies that
examine us because they do check the appraiser’s qualifications.

It behooves every banking organization to make loans in a very
safe and sound manner and to pressure an appraiser to make an
appraisal that doesn’t fit the qualifications of the real estate would
be backward in making a safe and sound loan. And as the CEO of
a bank, I want to be sure that my collateral is in place in order
for that loan to be repaid properly. So that definitely would not be
something that we would want to see.

Mr. TAYLOR. Mr. Chairman.

Senator JOHNSON. Yes.

Mr. TAYLOR. Currently, a broker has a main objective to get you
to purchase that home. They get their fee for that. And so, it is
in their interest to be able to draw upon an array of financing in-
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stitutions that can satisfy whoever the borrower is, whoever the
buyer is.

When that person is then employed by a specific financial insti-
tution, I would think that it is reasonable to think, in addition to
the compensation they get from being a broker, that they will also
be compensated for the amount of business that they steer into the
mortgage segment of that financial institution, whether that is the
best deal for the borrower or not. And I do not think that that gives
consumers more choice. I think it actually narrows the choices.

Mr. HANNA. Wouldn’t the same rules apply under RESPA for a
bank’s sales associates as they would for sales associates at How-
ard Hanna Company or Long & Foster today?

The RESPA rules wouldn’t change. They prohibit a mortgage
company from giving compensation to a real estate sales associate
for referral of a mortgage.

Senator JOHNSON. Let me, in my remaining few minutes before
we go on here, ask a question to the panel here. And this alludes
somewhat to observations made by Mr. Hanna.

Based on the information available through the Conference of
State Bank Supervisors, 25 States currently allow banks to engage
at some level in real estate brokerage and property management.
It would appear from available data that, in spite of this authority,
only a small number of banks have actually taken advantage of the
authority.

Also, it is my understanding that credit unions have had the au-
thority to engage in real estate brokerage and property manage-
ment through the credit union service organizations. Yet, data indi-
cate that only two or three have engaged in any type of brokerage.
None have engaged in property management.

Given how few banks, thrifts, and credit unions have taken ad-
vantage of the existing authority, I wonder if, first, Mr. Taylor and
Mr. Murphy would elaborate a bit on the justification for the RE-
ALTORF opposition to the entry of financial holding company na-
tional bank affiliates into the business, and for the rest of you, any
brief observation on that as well.

Mr. Murphy.

Mr. MURPHY. Yes, Mr. Chairman. If you add up all the assets of
these companies, it is not enough to do what one megabank does
in a day.

Most of these places have one licensee sitting in a lobby. That
is not their main course of business. They are in places where, to
provide a service for their community, they cannot even make a liv-
ing doing this in most of those communities.

So they are providing a service for their community that no one
else can do for them. But at the same time, they are not in this
to do real estate brokerage on a level that we are talking about
here today.

Mr. TAYLOR. One of my major concerns would be that a major
subprime lender gets in the business of becoming a real estate
broker and I think creates further challenges, particularly for the
population that we are concerned with, low income and minority.
I have not heard an argument yet as to why the merging of this
kind of financial services would at all serve consumers better.
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Right now, we have an extremely competitive real estate broker-
age industry. We have an extremely competitive financial services
industry. And what is being proposed essentially would, in our
opinion, lessen that competition and lessen the choices for con-
sumers.

And when we hear about the large real estate firms that are al-
ready in the mortgage industry, we have not done this, but perhaps
we should, is take a look at, to the extent that they are in the
mortgage industry, who are they really serving?

Unlike financial institutions that have a CRA obligation, they
have an obligation to make sure that the person at the bottom rung
of the ladder working their way up to their version of the American
Dream, has access to credit and capital.

Real estate brokerage firms do not have that obligation, neither
do mortgage companies. And that is why, when you take a look at
the difference in industries and who is serving people of color and
who is serving working-class, working-poor people, disproportion-
ately, you will see banks doing a much better job at that, because
that is who the law applies to. Then you look at mortgage compa-
nies and real estate firms that are independent, I think you will
see great disparities in terms of who they are really serving. And
that should be of concern to everybody on this Subcommittee.

Senator JOHNSON. Any brief response?

Mr. Smith.

Mr. Hanna.

Mr. SmiTH. I would just like to add that the banking industry is
under the CRA and the REALTORSE are not under CRA.

I think if the banks are permitted to partner with the local real
estate firms, that both of us could do a much better job of providing
mortgages, products, and services to the low-income people in our
communities.

Mr. TAYLOR. Well, if Mr. Smith is agreeing, and I would agree
with him that having the real estate or even insurance industry
come into the banking industry, that they would agree to be obli-
gated to produce data on who they are serving and to have an af-
firmative obligation to make sure that they are not ignoring the
needs of underserved populations, we may reconsider our position
on this if that is the position of the ABA.

[Laughter.]

Senator JOHNSON. Mr. Hanna.

Mr. TAYLOR. And I am a Red Sox fan, anyway.

[Laughter.]

Mr. SMITH. I would just like to respond, that I do go through
CRA examinations every year. I would welcome my colleague here
to come and sit through the CRA examination so that he could un-
derstand what we are doing in our community.

Senator JOHNSON. Mr. Hanna.

Mr. HANNA. We would recommend the distinguished gentleman
to my right visit Howard Hanna Company because we are a very
open shop, and we would be happy to go over those numbers with
you.

Mr. TAYLOR. I am going to take you up on those invitations.

Senator JOHNSON. My time is expired.

Senator Allard.
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Senator ALLARD. Thank you, Mr. Chairman.

I am interested in trying to get the exact number of State-char-
tered banks, credit unions, and thrifts who engage in real estate
brokerage. Do we have any idea how many financial institutions
actually engage in real estate brokerage activity, and how many
are involved in real estate management?

Does anybody have those facts?

Mr. Murphy.

Mr. MURPHY. Yes, Senator Allard. Only six States have banks in
residential real estate brokerage operations. In these States, 18
banks have residential real estate brokerage operations.

These banks represent 0.2 percent of all banks and serve areas
with 0.57 percent of the U.S. population. And it looks to me like
there are about 18 banks, anyway, that are involved in this.

Mr. HANNA. I believe 26 States currently allow State-chartered
banks to engage in real estate brokerage.

Senator ALLARD. I picked that up in the 26 States. I was just
wondering how many institutions in those 26.

Mr. MURPHY. I have 18 down here, Senator.

Senator ALLARD. Okay. Currently, if a national bank wished to
become involved in real estate in any of those 26 States, they could
switch their charter, could they not?

Mr. SmITH. That is correct.

Senator ALLARD. They could switch that charter.

Mr. SMITH. That is correct.

Senator ALLARD. Okay. Now, if national banks are allowed to en-
gage in real estate management brokerage, what percentage of
banks do you estimate would enter the industry within 5 years?

Mr. Smith or Mr. Murphy, do you have any suggestions?

Mr. SMITH. I can only relate that to my personal experience.

I have had real estate powers since 1984. So 18 years.

Senator ALLARD. And you are a State bank. Is that right?

Mr. SMITH. I am a trust company. And Missouri trust companies
have agency powers. I have had that ability since 1984.

But only recently has it become apparent that I may need to try
to partner with one of the local real estate firms in order to con-
tinue to offer the products and services that I would like to offer.

In our community of 8,500 people, we have three or four real es-
tate firms. But the largest one is a Re/Max firm. And at that office,
a person drives to town, getting ready to move to town, goes in,
finds a house, signs a contract to purchase the house. They walk
into the next office of that firm, sign the papers to the mortgage.
They walk into the next office of that firm and sign the papers for
the title insurance.

I never have a chance to see that customer or offer that customer
a product unless he or she happen to walk in the door of my bank
to open a checking account. I would submit to you that is a Re/Max
fSirm, which is the second largest real estate firm in the United

tates.

The question I would have is what are the other smaller real es-
tate firms doing to compete with that? If I cannot compete with
that, how are they going to compete with that? And I suggest to
you that they may want to partner with the bank to have the cap-
ital and technology to compete with that. And likewise, I want to
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partner with them to have the ability to compete with those prod-
ucts and services.

I would submit to you that it is very important to the smaller
real estate firms to have that opportunity to partner with the bank,
so they can continue to survive in that same marketplace.

Senator ALLARD. Does anybody else on the panel want to com-
ment on that question?

Mr. Murphy.

Mr. MURPHY. Yes. Senator, the problem with the one-stop shop-
ping is, in our marketplace now, we have buyer brokerage, we have
leases and we protect each other. So if I represent the buyer, and
he does not like me, he can fire me.

The problem with the setup that we are talking about today is,
if you have inducements that are keeping you with an organization,
and we have all seen negative closings in our State, it is kind of
hard for you to feel like you can break your relationship with that
organization.

With me, the way it is set up, you can break that because there
is nothing that is bound together besides the contract. We do not
have inducements—we cannot offer inducements that would keep
them there for the whole term—title insurance, the mortgage,
the appraisal, the closing fees. It puts the consumer at risk in the
future.

Senator ALLARD. Mr. Hanna, did you have something?

Mr. HANNA. Are you talking about the consumer or the REAL-
TORDE?

Mr. MURPHY. The consumer, sir.

Mr. HANNA. I find that the consumer is looking for the best serv-
ice at the lowest possible cost and wants to make the process sim-
pler and easier for them to buy homes. I think that is what our
role is as REALTORSY in the market, to make it simpler and easi-
er and less expensive for people to buy homes.

Senator ALLARD. Go ahead, Mr. Smith.

Mr. SMITH. I would just like to add that the banks are under the
Bank Holding-Company Act is antitying provisions, which specifi-
cally says, we cannot force a product onto the customer in order to
sell another product. We have to file disclosures in that respect. So
we cannot tie those products together.

Mr. TAYLOR. Senator Allard.

Senator ALLARD. Mr. Taylor.

Mr. TAYLOR. If I may. This is a piece of my testimony—it is
short—that I did not get to, that relates. I think it gets to your
point.

It is a real story about someone in this city, an elderly couple
who were victims of a real estate problem. They owned a house in
the Mt. Pleasant neighborhood in DC, for over 43 years. And in
order to pay their medical expenses, an independent mortgage com-
pany convinced them to take out an adjustable-rate mortgage with
a prepayment penalty and a loan payment that exceeded the cou-
ple’s monthly income.

The victims retained an independent REALTOREF to facilitate the
short sale of their home, who quickly identified the appraisal con-
ducted by the mortgage company was substantially inflated. It was
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only after the victims’ REALTORF requested NCRC to intervene,
that the sale took place instead of a foreclosure.

Now imagine if that real estate agent had been affiliated with
that lender. They would have had no incentive to even catch any-
thing or do anything other than to continue to take advantage of
that person.

I am not suggesting that Mr. Hanna personally, that he conducts
business this way. But that is the kind of problem we have, and
people act funny when there is the opportunity to make a buck.
And let’s not allow that situation to occur by simply making it ille-
gal to have those kinds of incestuous relationships between REAL-
TORSE and bankers.

Mr. HANNA. The real estate agents that work for us, and most
of the REALTORSH that I know, are pretty independent contrac-
tors I do not think that example you gave is typical of a REAL-
TORE, whether it works for Long & Foster, Howard Hanna, or Mr.
Murphy’s firm.

Mr. TAYLOR. I am just saying, if that REALTORC had a relation-
ship with the mortgage lender, in which they actually were their
employee, because the Federal Reserve, without this law, allowed
that to happen, why would an employee turn on their employer and
say, hey, gee, this is an inflated appraisal value. This is not in the
interest of the consumer. They’d be silent. They wouldn’t do it.

Senator ALLARD. Mr. Smith brings up an interesting issue on the
antitying provisions that we have now.

The question I have for you, Mr. Smith, is regarding the concern
that is raised about whether homebuyers might feel pressure to use
a bank’s entire range of services. In other words, if you are going
to get a loan from us, then you have to use us for real estate and
everything else.

Do current antitying provisions offer consumers sufficient protec-
tion against such a possibility? How are these antitying provisions
enforced?

Mr. SmiTH. Well, we have to disclose to our customers any ar-
rangements we have on any products and services. We have to dis-
close that. They have to sign it to say that it was disclosed properly
to them. And then the regulatory body that comes in to examine
us makes sure that we have those documents in the file and that
the customer in fact did sign that, saying that they are aware of
any tying arrangements. That is checked. I can tell you explicitly
and by all the regulatory bodies, whether it be the OCC, the FDIC,
or our State banking center.

Senator ALLARD. Do people even sign this provision when they
are not granted a loan, for example?

Mr. SMITH. Yes, they sign the documents, and then the loan goes
to the loan committee to see if the loan is going to be approved.

Senator ALLARD. But you are a customer. You come in and you
talk to the bank and you say, “look, I would like to have a loan.”
And the bank says, “well, where is your savings account?” I have
it over, some place else over here. But I have a checking account.

Then the bank could say, “well, before we give you a loan, we
want to have the savings account moved over into our bank. And
if you happen to have real estate, which is a concern raised, we
would like to have you deal with our real estate agent to do that.”
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Now if the person who is applying for the loan says, “forget it,
I am not going to deal with you on that,” then do you ask him to
sign that form that there was no antitying provisions? My question
is, how is it enforced?

Mr. SmiTH. Well, obviously, if you make the loan or you would
sell the real estate, then you have to disclose that.

Senator ALLARD. That there were no antitying.

Mr. SMITH. That there was no tying. And that is how it would
be enforced.

Senator ALLARD. Yes, sir.

Mr. Taylor.

Mr. TAYLOR. Senator, antitying can actually be waived. You can
get exemptions from the Federal Reserve. And indeed, that is just
what Citibank did last year. It received a favorable exemption from
antitying prohibitions to offer incentives to their credit card, mort-
gage, or loan customers who maintained a combined balance in a
package of products and services that included annuities, a home-
owners life and long-term care insurance for insurance affiliates of
Citibank.

So the regulators currently have the ability and I could foresee
them having the ability to create other exemptions, which would
include real estate brokerage.

Mr. HANNA. This all, I believe, comes under RESPA which pro-
hibits real estate firms or mortgage lenders, from requiring the use
of an affiliated product.

Senator ALLARD. Thank you for your responses.

Thank you, Mr. Chairman.

Senator JOHNSON. Thank you. My Democratic colleagues unfortu-
nately had to leave for a ceremony event. They have left questions
to be submitted to the panel. And we will respectfully be extending
those questions on to the panel members to respond to those at the
appropriate time.

Senator Bennett.

Senator BENNETT. Thank you, Mr. Chairman.

We have heard a lot of dire predictions and we have heard a lot
of rosy scenarios. I would like to stay away from conjecture for just
a moment and go to experience.

Mr. Smith, you say that your bank has the right to do this at
the present time.

Mr. SmITH. That is correct.

Senator BENNETT. All right. Have you done it?

Mr. SMITH. No, I have not.

Senator BENNETT. Why not?

Mr. SMITH. Only in the last 2 or 3 years has it become a need
in order to compete with the real estate agent, the Re/Max agency.
Only has it become apparent in the last 2 or 3 years that there is
need for me to get into this line of work in order to offer the prod-
ucts and the services.

Senator BENNETT. So you are telling me that the reason you are
now contemplating it is because Re/Max is cutting into some of
your mortgage business, not because you see this as a great oppor-
tunity to do any of the predatory things that concern Mr. Taylor.

Is that a fair assertion?
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Mr. SMITH. I think that certainly is fair. Also, and we have a test
case here with the insurance agencies, it is very difficult to start
something de novo. And it is very critical to the success of an oper-
ation to be able to partner with someone that has the expertise and
the experience in doing this business.

So in order to take my bank into this market, I am going to want
to partner with a real estate agency in order to have the experience
and the expertise to offer these products.

Senator BENNETT. Okay. Mr. Hanna, you have real estate agents
that lyou do partner with, and you say they are pretty independent
people.

Mr. HANNA. Our agents, our sales associates, are independent
contractors.

Senator BENNETT. Independent contractors.

Mr. HANNA. Independent contractors.

Senator BENNETT. Can they take a loan some place else if they
do not like what you are giving them?

Mr. HANNA. They not only can, but they do 70 percent of the
time. Our capture ratio is about 30 percent. Our mortgage com-
pany, our financial service company, captures about 30 to 32 per-
cent of our total sales.

Senator BENNETT. So you would insist that the experience would
not produce the result that Mr. Murphy is talking about of driving
agents out of business.

Mr. HANNA. We have been in the mortgage business since 1982,
and as I mentioned, in the real estate business since 1957. So we
have a very long track record. We would like to convert more of our
buyers’ sales to our mortgage company, but we are happy with 30
percent because we are providing great service and great pricing to
our real estate associates to provide to their customers.

Senator BENNETT. You are suggesting, then, that the relationship
that these agents have with you does not produce a circumstance
where they can use their leverage with the homebuyer to get a
higher price for you.

Mr. HANNA. Our sales associates are very independent and they
are looking for long-term relationships with their client. So they
want to make sure that they get the best terms and conditions in
that mortgage and closing process for their homebuyer so they can
get future referrals from that homebuyer.

Their primary responsibility is to create a comfortable and happy
sale for that homebuyer. And they are out looking for the best pos-
sible mortgage product for them.

Hopefully, it is with Howard Hanna Financial. But we don’t re-
quire that they use our mortgage company, and RESPA would pro-
hibit us from doing so.

Senator BENNETT. So you would insist that the experience indi-
cates that the consumer is better served?

Mr. HANNA. No question in my mind that the consumer is better
serviced.

Senator BENNETT. And so, you—well, obviously, your testimony
here—now, Mr. Murphy, I have some experience.

Unfortunately, I have not only bought a lot of homes. I have six
children who have come to me for help in buying homes.

Mr. MurPHY. I have two teenagers, so, I understand the feeling.
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Senator BENNETT. Yes. My wife and I, plus our six children, all
of whom are married, of that group of seven, six are moving this
year.

Mr. MURPHY. Good. I would have liked their referrals, Senator.

Senator BENNETT. No, the reason that I bring that up, when we
made our first move to Salt Lake City, we came across an agency
whom we really liked. I thought her service was outstanding. She
shopped for the very best mortgage rate for us.

Quite frankly, Mr. Smith, the experience we had with the bank
was less than satisfactory. I remember being enormously frustrated
with the difficulties we had with the bank.

This was the bank that she took us to, pointed us to as having
the lowest rate. But they were not user-friendly in the way that we
finally got our loan.

Mr. Murphy, my point is that this particular woman has changed
agencies several times. She’s a hot property. Maybe I shouldn’t put
it in those terms.

[Laughter.]

Lest this be misunderstood.

[Laughter.]

She is a very competent professional who is in high demand for
what she does in the area.

[Laughter.]

And consequently, independent real estate agencies keep trying
to steal her from each other. I have gone back, and my family has
gone back to her for her services repeatedly. She has not only han-
dled all of our homes, she has handled a number of our children’s
homes. I have a little trouble assuming that she would be driven
out of business if a bank were to come in and be able to offer other
services.

Can you help with that one?

Mr. MURPHY. I think in any community, Senator, there is going
to be a number of REALTORSH who have established themselves
over the years, 10 years, myself 15, my partner, who the Chairman
knows, over 25 years.

Most of our business is repeat business. The problem that we
have is we need new people in our business regularly. Even in a
State like South Dakota, which is small, with only 1,400 REAL-
TORSY, we need, on the average, of 150 to 200 new agents getting
into our business.

If you have to go to work for a bank because of the options of
being new, the banks do not need you. Smaller offices cannot afford
to have you around. They have a desk cost, just like anyone else.
It doesn’t matter that you are an independent contractor. We are
all independent contractors.

But I can tell you, I have seen a poor REALTORF. I have never
seen a poor banker when it comes to what they can live on. And
the new people in our business just do not generate the income
that it takes to sustain themselves to get themselves established.

Senator BENNETT. Well, I am very much aware of the fact that
many real estate agents do not earn a full-time living at this. It
becomes almost a part-time job or an adjunct to what else they do.

I have some cousins that are in that circumstance. And frankly,
I have not used their services.
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[Laughter.]

Mr. MURPHY. You should have sent them a referral, though.

[Laughter.]

Senator BENNETT. Yes. I am trying to see if we can get any evi-
dence or experience, rather than prospective assumptions, that the
pool of agents will shrink if the banks go into this business.

Now, Mr. Smith, I was hoping could help us. But he is not in the
business, so his vision of this is prospective as well.

The best place I think I can look is in the examples that Mr.
Hanna has given us, and Mr. Taylor, I would like you to comment
on this, too.

As these large, presumably reputable, firms have come into the
real estate business, have they either dried up the number of avail-
able agents or have they engaged in the kind of predatory practices
that you so rightly deplore?

Or has there been a reverse? That is, the more prestigious and
national the firm, the less likely that firm is to engage in that kind
of practice and the more likely they are to look for agents who
would welcome the opportunity of an affiliate.

I do not know. You have had some experience. We have heard
from Mr. Hanna. Now let us hear from those of you who have had
experience. With these large firms coming into the business, what
has happened in the area of consumer protection and agent em-
ployment?

Mr. TAYLOR. First of all, let me say I think that is an excellent
question. If you do not mind, I would like to go back and actually
do some research and see what the kind of performance was versus
what the numbers are relative to how the industry is either grow-
ing or shrinking and what the performance of the large firms are
versus the smaller firms.

But I cannot say, I was listening to Mr. Smith. And you cannot
help but sympathize with the fact that he’s sitting here saying,
look, my business as a small bank, I have to find other ways to sur-
vive. And I appreciate that.

But I think his problem has more to do with the consolidation
of the banking industry and then the evolution of the banking in-
dustry. There is still de novo bank applications coming in. So, obvi-
ously, people are getting into the banking industry, starting small,
specialized banks.

But I would say his problem is more with that and perhaps some
of the many decisions that this Congress has made relative to al-
lowing for mergers and the superconglomerates.

Now, having said that, it is interesting to look at some of the
large institutions and the way they have gone. The old Bank of
America was one of the best community banks when it came to
small business lending. They got acquired by NationsBank and
NationsBank eliminated all of that very good small business lend-
ing opportunities.

And so, you had one very large bank being acquired by another
large bank, and there was a difference at the end of the day as to
their performance was.

You can look at the home mortgage disclosure data of some of
these large institutions and you will see some doing a pretty decent
job and others who you wonder whether they have just decided,
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and indeed, many of them have, decided to get out of the business
of mortgage lending. So, I do not think that there is this one blan-
ket statement that you can make relative to a large institution
versus a small institution.

Indeed, some of the minority-owned institutions might be doing
a very excellent job, or are doing a very excellent job in some cities
serving underserved populations. And yet, they are small institu-
tions. Some of the community banks.

I am a big believer in banks. And the reason I believe in banks
is because there are laws, fair lending laws like CRA and the Fair
Housing Act and others, which they are obligated to do.

I think, left to their own demise, and this is just the way that
you have to tweak the capitalist system so it works for everybody.
But left to their own demise, they might only want to lend to the
well-healed. And for others, we would be really struggling with
much higher costs and much more difficult access to credit and cap-
ital. But we have laws against that, thank God.

Well, that is not true for a lot of the other industries. So, again,
if this were to occur, I would really hope that those same kinds of
obligations that allow all Americans to build wealth, all Americans
to have the opportunity.

What I hear from your experience is, you know what, we have
a heck of a brokerage industry and you have had a good experience
working with an independent broker, not owned by a bank. And if
it is not broken, why are we going to fix it, would be one of my
conclusions.

And the other would be, if we must go in that route to make sure
that, in the same way that the banks are obligated to make sure
that people are treated fairly and equitably and get access to credit
and capital, their brokers do that same thing.

They do not just open offices in the suburbs, but they have offices
in rural America and inner-city America, so that people have access
to the services.

Mr. SMITH. Senator, if I may respond?

Senator BENNETT. Let me hear from Mr. Murphy on the issue.
You have raised a whole series of issues that we could have a
whole series of hearings on.

Mr. SMITH. Right.

Mr. MURPHY. I liked his answer, first of all.

Senator BENNETT. Yes.

Mr. MURPHY. A large real estate firm in South Dakota, the larg-
est one that I can think of, has 42 people in it. That is the largest.
And everyone that I know of, anyway, in our industry in South
Dakota is an independent contractor.

We do not see problems with what we have right now. My ar-
rangements with my loan officers, half the people that come to our
noon monthly luncheons are the affiliates. We like the arrangement
that we have right now. None of them wants to get into this busi-
ness. Or at least, would come right out and say it, to be honest
with you. They feel the same way. It is not broken.

They believe that they need separation of commerce and finance.
There is no doubt in any of their minds. They are not convinced
that there would be separation, I think. But they are not going to
come right out and say that, I guess.
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Senator BENNETT. Mr. Smith, you were going to comment.

I apologize for going on. But I apparently touched a nerve here.

Mr. SMITH. Very quickly, I would like to say something about the
consolidation.

My community is 8,500 people. We have five banks. Three of
them are community banks. I would tell you that our office, as well
as two of the other offices of the banks, are downtown.

I would like to point out that we have a highway bypass, of
course, around our community like a lot of small communities. The
real estate agencies have moved out on the bypass.

But our office is downtown. We worked very hard to maintain a
very viable downtown where we have a town square. And in fact,
something that you will not see very often, our bank offers interest-
free loans to the business owners if they will repair and remodel
their storefronts so that we can keep a very attractive downtown
area to pull people into our community, to spend their money and
provide jobs, et cetera.

Senator BENNETT. Thank you. Sorry to open up the floodgates
about bank consolidation.

Senator JOHNSON. Thank you, Senator Bennett. Let me just ask
a couple real quick questions here of the panel.

Let me branch out here. Brokerage and property management
are two distinct activities, but they are lumped together in the pro-
posed regulation as if they are linked in some manner.

There hasn’t been a lot of discussion in the testimony from this
panel relative to property management. Would any of you choose
to elaborate on whether these should be viewed as separate and
distinct activities as we consider this issue?

Any of you.

[No response.]

It may be that there are no strong opinions one way or another.

Mr. MurpPHY. In South Dakota, they are all lumped under the
same licensing program.

Mr. HANNA. That is the way they are in most States, I believe.
It is under real estate licensing. It is hard, I think in most States,
to distinguish the difference. It is part of the real estate brokerage
activity.

Mr. TAYLOR. I would like the opportunity to submit a comment
in the future on that, if I could.

Senator JOHNSON. So the licensure process in most States, you
are suggesting, would lump them together, even though, concep-
tually, it would seem that there would be a difference between
property management and actual brokerage activities.

Mr. HANNA. In most areas, the residential real estate brokerage
firm is not involved in property management as we know it. This
might not be true in some of the smaller markets, but typically, of
commercial real estate brokerage companies, who are all under the
same licensing law, that would be most responsible and part of
their business model.

Senator JOHNSON. Well, a follow up question probably has the
same response, then, but let me ask.

The focus we have had here today has been primarily in residen-
tial real estate and the importance of local REALTORST in pro-
viding communities with that personalized service that they need.
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Do you see any difference between bank getting involved in com-
mercial real estate transactions versus residential? Are there dif-
ferent issues that we should consider in terms of determining the
potential impact on consumers?

Mr. TAYLOR. I would hate to be the business owner who’s trying
to rent commercial property in a downtown building that is not
managed by the major lender or lenders in that area, and then be
going to those lenders trying to access credit and capital when they
are obligated and have a financial interest in seeing to it that the
other properties are leased out. I can see a conflict there that
makes me somewhat uncomfortable.

Senator JOHNSON. Anyone else care to comment on the difference
between residential and commercial?

Mr. HANNA. Well, certainly, commercial brokerage lending, in
particular, does not come under RESPA laws. So, I think you prob-
ably have to look at that as an issue.

Senator JOHNSON. Anyone else?

[No response.]

Mr. Smith, one area of concern is a potential for conflicts of inter-
est, or the appearance of conflict of interest, if banks were to get
into the real estate business.

I know that there are strong antitying and privacy laws that pro-
vide protection against doing things, such as recommending inap-
propriate title insurance or property insurance products.

But it would seem that there could be a temptation that could
exist to steer customers to related areas of the banking organiza-
tion, notwithstanding these restrictions.

Could you very briefly elaborate a bit on what safeguards exist
inside banks to ensure that this would not happen? And what
would be the enforcement mechanism to ensure that any firewalls
are maintained?

Mr. SMITH. Well, under the RESPA, we have to identify all those
things that we have in the bank. And again, the customer has to
acknowledge the fact that we have those products and services and
has to sign off on that.

And the regulatory bodies review those documents whenever
they come into the bank. They look at the mortgage documents to
make sure that we have complied with all the various provisions
that we have to comply with.

I sincerely apologize to Senator Bennett for having an unfortu-
nate experience with a bank. Sometimes we bankers get very frus-
trated with the regulatory process that we have to comply with.
But, again, that is ensuring that we provide to the customer the
proper safeguards that we have to comply with.

So that is part of the process in making sure that the consumer
fully understands what they are signing and what the transaction
involves.

Senator JOHNSON. Mr. Taylor, are you satisfied with those con-
straints?

Mr. TAYLOR. Well, actually, I wanted to raise a related point that
I think your question raises because what is interesting is, if you
watched over the last several years as, indeed, mortgages have be-
come more affordable and interest rates have gone down, is you
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have seen the banks continuously lower fees and do the kinds of
things that competition drives them to do.

But you mentioned some of the other products that are also of-
fered and that are necessary as part of the deal. Title insurance,
for example.

That hasn’t gone down. Lawyers’ fees haven’t gone down. You
look at some of those costs associated with that and I am won-
dering if—I do not know if you have picked it up in American
Banker, but what we are looking at is, we would like to see more
competition in those arenas because, indeed, those closing costs
mean a lot, particularly for the populations we care about.

Title insurance, you refinance or you get a home equity loan or
anything like that, you get title insurance again. Well, you may not
know this, sir, but the title insurance you originally had already
covers you as the borrower, and it stays with you until you have
sold off or until you drop dead.

And yet, the bank hands you an additional title insurance policy
for another $800—$900 dollars, on average, and if you are not savvy
enough in some States to know that you are asking for a reissue
policy, because if you ask for that, you actually get a discount. But,
still, it is this incredibly inflated cost that has nothing to do with
anything, except covering that new lender for that period of time
that there are no liens on the property since the original title.

I did not mean to get off on this, but the point of this is that,
I think, in the same way with brokers, I am hoping that by keeping
the industry separate, by keeping the competition at the level it is
at, we have seen the broker fees go down.

In some of these other industries where we have seemingly no
influence, in spite of the market, in spite of the competition, I think
there are all of five major title insurance companies, they have a
nice little game going in which the consumer gets gouged.

I like the idea of separate, competing industries that have to
compete for the consumer dollar, rather than being just lumped to-
gether. That doesn’t answer your question and I apologize for that,
but it gives me the opportunity to talk about title insurance.

[Laughter.]

Senator JOHNSON. Mr. Murphy, last week, we were chatting a lit-
tle bit, and I thought you raised an interesting point that goes to
one of the more fundamental issues that this whole hearing is
about, and the difference between transactions that are funda-
mentally financial in nature versus those that are commercial in
nature.

You shared with me an observation appropriate to our home
State about selling cattle. You asked how real estate as an asset
is different from selling head of cattle.

In both cases, one has documented rights of ownership. Both
types of transactions generally involve financing through a bank or
other financial intermediary, and in both cases, the purchaser has
the expectation that the asset will increase in value over time.

Yet, buying and selling cattle is universally viewed as a commer-
cial enterprise. Whereas, we have heard today the argument that
buying and selling a home or investing in real estate is financial
in nature.
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I think this is an interesting observation you have raised, and I
wonder if you would comment a bit about, as you see it, the dif-
ferences between transactions that are fundamentally financial
versus those that are commercial.

Mr. MURPHY. Thank you, Senator. Well, obviously, in the Mid-
west, we look at things pretty straightforward. We raise 1.8 million
head of cattle in South Dakota, which is twice as many cattle or
livestock as we have people in our State.

We also had 400 million bushels of corn in our State. And farm-
ers and ranchers, it wouldn’t matter which operation you look at,
they all feel the same way, everything that you can touch is real.
That is the way they look at this issue.

They look at real estate the same way. You could never convince,
at least anyone that I know of in South Dakota, that real estate
is financial in nature. It just doesn’t go that way.

And if you were going to go on that route, then we would only
need four or five banks, but they’d have to be extremely large be-
cause on one side of the bank, you are going to have to have a live-
stock holding company and a grain elevator, and on the other side,
you are going to have to hold farm machinery, boats, campers, and
every car that is sold in the State of South Dakota, too. But maybe
I could get involved in that land sale.

We like separation. We like the separation in government. We
like the idea that we have 535 people out here that can make a
decision on whether something should be done that is in the best
interest of the people.

Senator JOHNSON. My time is expired, but Mr. Smith, just a brief
observation on your part about financial versus commercial trans-
actions.

Mr. SmiTH. Well, I personally have a farm and I personally own
cattle. But I own it. That is a product. And so, I personally buy and
sell the cattle myself.

So that is a product, much like hardware items, shoes, or clothes.
That is a completely different situation than the real estate agents
acting as a third party in the transaction of buying and selling a
home.

Mr. HANNA. And I will say that for 96 percent of the American
public, the largest single asset they buy or sell is their own home.

I think, as a statistic, 93 or 94 percent of the American families
finance that purchase. So, I am not sure it is the same example as
the cattle, but it is an example.

Senator JOHNSON. My time has expired. Senator Bennett, any
questions?

Senator BENNETT. Yes, I would like to make just a few observa-
tions here.

My number-one concern here, I think of all the Members of the
Subcommittee, is for the consumer. It is the buyer of the home.

We want to structure a circumstance where the buyer of the
home gets the best deal, gets the best service, and is protected,
Mr. Taylor, from the predatory activity that you have described.
And we have had hearings on that activity here in the Banking
Committee.

I am sympathetic to the idea of real estate agents liking the way
things are. But if things can get better for the consumer by having
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a change, the way our dynamic capitalist economy works is that
people who do not keep up with that have got to find something
else to do, or start keeping up with that.

As I say, the agent that I have described, I think she will thrive
no matter what kind of a structure we have put here because she
has the skills for which people will pay.

But if there are marginal agents that the present circumstance
is keeping in place who will get hurt, Champater called it, the cre-
ative destruction of capitalism? And we all have to go through it.

I have certainly lost plenty of jobs in my life. I may lose this one
for the comments I am making. I do not know.

[Laughter.]

But the bottom line should be, what is the best deal for the con-
sumer?

Mr. Smith, tell us why the consumer would be better off as the
pfoposal that we have from the Fed and the Treasury goes into
place.

And Mr. Murphy, you tell us why the consumer would be dam-
aged if this goes.

Now I will warn you in advance, I do not think the predatory ex-
ample you gave us is a legitimate example of what might happen
because my experience is, if you have, just to pick some names,
Welles Fargo or Bank of America, you will have a higher level of
ethical procedure than you would have in the independent mort-
gage lender whom you talked about who doesn’t want anybody
looking at him.

Whereas, the CEO of a very large national company will say, our
reputation is our corporate crown jewels and we will not jeopardize
our reputation for this kind of market.

Now, obviously, I was wrong in that assumption as far as Arthur
Anderson is concerned, but, generally that is the case.

Mr. TAYLOR. Or J.P. Morgan or Merrill Lynch.

Senator BENNETT. Well, J.P. Morgan has an interesting history.

But, generally, you do get a higher level of ethical behavior when
you are dealing with a company that has a higher reputation than
if you have a company that is kind of a fly-by-night outfit put to-
gether in the local community.

Mr. TAYLOR. So are you going to limit this to those high-end, big
companies? Is that what you are talking about?

b Sinator BENNETT. It is going to be limited to Federally chartered
anks.

Okay, Mr. Smith, and then Mr. Taylor.

Mr. SMITH. Senator Bennett, I alluded to the fact that in my
community we have a Re/Max agency, and there are other real es-
tate agents in town. And I think if you eliminate banks from hav-
ing the opportunity to partner with those other real estate agents,
maybe the mom-and-pop real estate agent, you will be eliminating
choices for that consumer.

If that small real estate agency, the mom-and-pop agency, doesn’t
have the capital or the technology to compete with the Re/Maxes
of the world, they may look to a bank to partner in order to have
the capital, in order to have the technology to stay in business.

And I think keeping those people in business will obviously pro-
vide more choices for people wanting to purchase houses. And I



33

think the banking industry can bring the capital and the tech-
nology resources to the table and partner with those real estate
agencies in order to continue to provide the products and services
to the community, which would mean many more options for the
consumer.

Mr. TAYLOR. Senator Bennett, I agree. I think, for the most part,
large financial institutions really do care about their reputation.

In fact, in some ways, that probably influences them as much as
some of the fair-lending laws that reputation risks.

So, I do not believe that there isn’t some truth to that. Of course,
this law wouldn’t limit it to those institutions. In fact, some of the
institutions that are subprime lenders and, indeed, do predatory
lending, would also have access to being able to offer these bro-
kered services.

But one thing we should look at is, as these institutions have be-
come bigger and bigger, what is interesting for the consumer is
that the fees have gone up—ATM fees, check-cashing fees, basic
banking fees.

The Federal Reserve just did a study on this, looking at some of
the largest institutions and what has happened to the consumer as
they have gotten bigger and bigger and their reputations have
grown and so on, is that the consumer is paying more and more
for basic financial services.

I know that my colleague, Mr. Hanna, talks about how RESPA
would limit any steering toward a particular financing institution
by a broker. But the truth is, if you are directly affiliated with a
financial institution in such a way that that financial institution is
steering mortgages or prospective borrowers to you because of the
nature of their business and their customers say, “you know, I
think it is time to refinance or to buy a house or whatever—well,
here, call your friend.” What did you call the professional? A hot
prospect.

Senator BENNETT. Never mind.

[Laughter.]

Mr. TAYLOR. But, in other words, that person, if I were she, if
that bank was feeding me a line of business regularly, I would go
out of my way to make sure that whatever opportunity I had to
make sure that the people who were coming to me looking for
houses, that I exposed them to that financial institution in a very
positive way.

I think that that will limit consumer choice. And again, I think
the bottom line is, is the consumer being ill-served by the broker-
age industry?

I do not think so. I, like you, this year I have refinanced and paid
that second title insurance fee. By the way, we will talk about that
at another hearing.

Senator BENNETT. I agree with you about title insurance. Let’s
make the record very clear on that one.

Mr. TAYLOR. But I was happy to deal with an independent broker
who was able to bring me to a lot of different institutions and a
lot of different products and gave me the best deal, and it really
worked well.

So that would be my comment, sir.

Senator BENNETT. Thank you.
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Anyone else? Any comment on what is best for the consumer?

Mr. HANNA. Somehow, this conversation has gone that we will
not have independent brokers any more. If you look at the example
of GMAC, they have all independent brokers and they have been
in the business for a number of years. GMAC is, I consider it a
financial institution that owns real estate companies.

And clearly, they are an example of someone in the business, a
conglomerate financial group that has independent REALTORSUF
and they have a mortgage company also, and if they had their fig-
ures here, they have those same great independent REALTORSUY
who are making recommendations to the best mortgage products
and the best other closing products possible in the marketplace.

The financial conglomerates and State-chartered banks that have
entered the real estate business over the years have not converted
the sales force of independent contractors into salaried employees.

I haven’t seen this trend that Mr. Taylor alluded to, or Mr.
Murphy. If banks come into the business and hire salaried people
right off the get-go and change the industry model, they will not
be in the business very long.

Mr. MURPHY. The problem with that is that GMAC, they are not
banks. There is the difference.

Mr. HANNA. Metropolitan Financial Corporation, which owned
Edina Real Estate in the Minneapolis-St. Paul area for years before
it merged into First Bank System, was a Federally insured sav-
ings and loan. It kept Edina’s sales force of independent contrac-
tors intact.

Senator BENNETT. Mr. Chairman, my time is up and we will
leave the hearing and allow these four to continue their debate.

[Laughter.]

Mr. MurpPHY. Which we will continue.

Senator JOHNSON. Thank you, Senator Bennett.

I want to thank the members of the panel. I think this has been
a very constructive, very positive contribution to the issues that we
are wrestling with here in the Banking Committee, and I thank
you for your contribution.

With that, the hearing is adjourned.

Mr. HANNA. Thank you, Mr. Chairman.

Mr. MURPHY. Thank you.

Mr. TAYLOR. Thank you.

Mr. SMITH. Thank you, Mr. Chairman.

[Whereupon, at 11:50 a.m., the hearing was adjourned.]

[Prepared statements, response to written questions, and addi-
tional material supplied for the record follow:]
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PREPARED STATEMENT SENATOR JACK REED

Thank you Mr. Chairman, and I appreciate the timeliness of the hearing, coming
so closely after the National Association of REALTORS® engaged in some Capitol
Hill visits last week.

This is certainly an issue eliciting a lot of comment and excitement, and I am glad
we have the opportunity this morning to delve further into the details of what this
regulation would mean for the banking and real estate industries, and most impor-
tantly, for the consumer.

Both sides in this issue continue to make compelling arguments,and I look for-
ward to a further enlightening discussion this morning. Certainly the National Asso-
ciation of REALTORS" should be commended for their efforts in this debate, and
I want to congratulate them for garnering so many cosponsors for their legislation
in the House. Now I understand that their focus has shifted to the Senate.

As a Member of the Conference Subcommittee on the Gramm-Leach-Bliley Act a
few years ago, I recall the many discussions we had in the context of banking and
commerce. Obviously there are many varied views on the subject, and I made my
position clear with regard to the unitary thrift “loophole,” for which I believed there
were enough safeguards in place to allow for limited mixing of banking and commer-
cial activities.

The situation before us at this hearing presents a much more nuanced part of
that argument, and I am certainly mindful of the effect it could have on my con-
stituents that are part of the real estate industry, as well as consumers in general.

Mr. Chairman, thank you again for the opportunity to have this open and frank
discussion on such a relevant and important issue.

PREPARED STATEMENT OF TOM MURPHY
PRESIDENT, ASSOCIATION OF REALTORSY, S1oux FALLS, SOUTH DAKOTA
REALTORE, CHELL REALTORSUE
REPRESENTING THE NATIONAL ASSOCIATION OF REALTORSY

May 23, 2002

Chairman Johnson, Senator Bennett, and Members of the Subcommittee, my
name is Tom Murphy. I am a REALTORE with Chell REALTORSE—a small resi-
dential real estate firm in Sioux Falls, South Dakota. I am also President of the
South Dakota Association of REALTORSY. Our State association membership of
over 1,400 REALTORSY are engaged in helping people buy, sell, and manage real
estate every day.

I am here on behalf of the National Association of REALTORST, which represents
more than 800,000 members engaged in all aspects of commercial and residential
real estate. I want to thank you for the opportunity to testify today on this critical
issue.

It is important for all of us to take a good look at how the economy and consumers
would fare if banks are allowed into the real estate business. That is one reason
why I am glad we have the views of consumer groups represented on this panel.

Mr. Chairman, you and your Subcommittee Members are to be commended for ex-
amining all perspectives on this proposed regulation—those of the little guy, as well
as those of the big guy.

As I mentioned, my business is a small, one-office real estate firm, just like nearly
80 percent of REALTORE firms. My colleague from Pennsylvania here represents
a large regional, multioffice firm. Obviously, we come here today to present different
perspectives of this Nation’s dynamic and diverse real estate market.

The fact that some of our members can differ on an issue, while respecting and
supporting each other on most, is a great example of the vitality of the National
Association of REALTORSE. It is a sign of the hearty competition of the real estate
business today.

My comments today represent the overwhelming majority of NAR’s members.
Ninety-six percent of our members support the position of the National Association
of REALTORSE to oppose this rule. Eighty-two percent of large broker/owners sup-
port this position, while 81 percent of our members believe we should be doing even
more to stop the banks from unfairly entering our business.

We firmly believe that redefining real estate brokerage, leasing, and property
management as financial in nature is totally unacceptable because it mixes banking
and commerce. If the Nation’s most aggressive megabanks are allowed to add real
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estate to their long list of approved activities, you can be sure that consumer choices
in real estate services will shrink.

The Nation’s bankers, who petitioned the Federal Reserve and Treasury for this
proposed rule, should not gain by regulation what they failed to gain by legislation.
In 1999, Congress clearly went on record supporting the separation of banking and
commerce.

Oddly enough, the American Bankers Association strongly supported an amend-
ment you offered, Mr. Chairman, during the Gramm-Leach-Bliley debate to bar uni-
tary thrift holding companies from engaging in commercial activities like real estate
brokerage. It now appears that members of the ABA would like to corner the mar-
ket on commercial businesses like real estate brokerage, leasing, and management.

Currently, we have a balanced marketplace for commerce, banking and financial
services. Let me direct your attention to the two charts I have enclosed.

The first chart shows how the commercial and banking industries compete in the
“financial services” arena. REALTORS" do not engage in banking. They do not take
deposits or run ATM’s.

Again, REALTORSY are not engaged in banking. Banks do not sell real estate.
Banking and commerce are separate. It is that simple. Otherwise, why shouldn’t
banks sell cars or appliances?

The second chart shows that in the arena where banks and REALTORSE do com-
pete on mortgage originations, banks are already the winners. REALTOR"-affiliated
mortgage lending companies only originate about 5 percent of mortgages, while the
large banks handle 44 percent.

Today’s competition occurs in the financial services arena where it belongs. Con-
sumers benefit from this arrangement because the direct competition for financial
services between commercial companies and banks results in greater consumer
choice and customer service. When banks say they want “one-stop shopping” what
they are really saying is they want “one-bank shopping.”

The reality is that the entry of Federally chartered banks into the real estate bro-
kerage business would tilt this balanced marketplace toward the Nation’s mega-
banks. It would pit Government subsidized banking companies against privately
funded real estate enterprises. It would put taxpayer money at risk.

Mr. Chairman, the National Association of REALTORSU believes this issue is just
too big to be decided by the regulators. The decision belongs with the Nation’s law-
makers. That is why we have called on Congress to enact The Community Choice
in Real Estate Act, S.1839, and H.R. 3424, a companion bill in the House, to clarify
Congressional intent.

REALTORSY from all over the country have sent more than 100,000 letters to
their Congressional representatives urging support for this bill. We have sent more
than 40,000 letters to the Federal Reserve and the Treasury expressing our opposi-
tion to the proposed regulation. And we have sent more than 50,000 letters to Presi-
dent Bush urging his support.

So far, H.R. 3424 has generated tremendous support in the House, with more than
230 cosponsors. So far, a dozen Senators have cosponsored S.1839. Last month,
Treasury Secretary O’Neill announced that he plans to postpone making a decision
on this issue until next year. The ball is back in your court. It is time for Congress
to resolve this issue.

Mr. Chairman, REALTORS" are not alone on this issue. A diverse group of trade
associations and consumer groups stand with us on this one.

Passage of The Community Choice in Real Estate Act will set the record straight.
At the same time, it will ensure more balanced competition and more consumer
choice.

This legislation will help to keep local entrepreneurs and businesses operating in
our communities. It will help to keep some of our best community leaders and vol-
unteers in place.

REALTORS" are more than business people. We are community leaders. Look in
countless cities and townships across America and you will find it is a REALTORP
serving as a den mother; a REALTORE who is leading the city-wide clean up; a RE-
ALTORE who is hosting the candidate meet-and-greet; and a REALTORE who is
coaching Little League. REALTORS" are linked to their communities in more ways
than simply through their businesses. REALTORS" have a stake in the same neigh-
borhoods where their clients live or want to live.

Finally, this proposal just does not make sense. Banks have it backwards. Real
estate brokerage is not incidental to a financial activity. It is the mortgage that is,
in fact, incidental to buying a home. Twenty percent of all the homes sold in Amer-
ica involve no lender financing at all.

America’s system of homeownership is the envy of the world. Homeownership is
at an all time high. Five out of six homebuyers and home sellers are satisfied with
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their real estate agent and they would use him or her again. Let us not destabilize

Klis pillar of our economy and relationship that works in communities throughout
merica.

Well over a year ago, the Federal Reserve and the Treasury Department issued
a proposed rule that would allow financial holding companies (FHC’s) and financial
subsidiaries of national banks to engage in real estate brokerage, leasing, and prop-
erty management activities. The National Association of REALTORS® (NAR)
strongly opposed this regulation on the grounds that real estate brokerage and prop-
erty management are neither financial activities, nor are they incidental to finance,
and approval of the proposed rule would thus effect a mixing of banking and com-
merce. This regulation would not only result in negative market and consumer con-
sequences. An affirmative decision by the Federal Reserve and Treasury on this pro-
posal would also violate Congressional intent, evident in several key banking laws
which make it very clear that Congress specifically intended to maintain the separa-
tion of banking and commerce.

Congress adopted the Gramm-Leach-Bliley Act in 1999, which established a legal
and regulatory framework for financial subsidiaries of banks and financial holding
companies to engage in designated financial activities under the new law. The Act
created a new entity, the financial holding company that would compete in the fi-
nancial services area offering services that were prohibited to bank holding compa-
nies. By distinguishing the permissible activities of bank holding companies from fi-
nancial holding companies, the Act also reaffirmed the longstanding national policy
that separated banking from commerce because of the unique powers and advan-
tages granted to banking institutions by their Federal charters.

NAR-supported legislation was introduced in both the U.S. House of Representa-
tives and the U.S. Senate (H.R.3424 and S.1839) that will clarify Congressional
intent that real estate brokerage and management are not incidental or complimen-
tary to a financial activity. The proposed legislation, The Community Choice in Real
Estate Act, will maintain the status quo regarding FHC’s ability to expand into real
estate brokerage and property management activities through regulation. The Com-
munity Choice in Real Estate Act returns the issue back to its proper forum—the
U.S. Congress.

The National Association of REALTORS"-supported legislation and its position on
this issue is based primarily on two strong beliefs:

e The Congress, not the Board of Governors of the Federal Reserve or the Secretary
of the Treasury, is the proper judge of what is commerce and what is banking
or financial services. The 535 elected Congressional representatives, not the seven
Federal Reserve Board Governors or the Secretary of the Treasury, should be re-
sponsible for any changes in current law that would result in a dramatic restruc-
turing of the real estate industry. Real estate brokerage and property man-
agement are clearly commercial activities. This view was central throughout the
25-year debate on the Glass-Steagall Act and the passage of the Gramm-Leach-
Bliley Act of 1999, and clearly is reflected in historical and present Congressional
intent.

* Permitting financial holding companies and national bank subsidiaries to enter
the real estate brokerage and management industry would have wide-ranging, ad-
verse market effects. Industry concentration would increase, competition would
decline, and consumer choice would be limited with no real benefits from econo-
mies of scale or scope. The unprecedented expansion of banking powers into the
real estate brokerage/management industry would clearly expose the financial
holding companies’ and their banking subsidiaries’ inherent conflicts of interest
in selling financial services (banking products) rather than serving customers in
the brokering of real estate property.

NAR'’s position was eloquently stated by Congressman Jim Leach of Iowa, the
sponsor of the Gramm-Leach-Bliley Act:

The movement to go beyond the integration of financial services and eliminate
the traditional legal barriers between commerce and banking is simply a bridge
we should not cross. It is a course fraught with risk and devoid of benefit and
one for which there is no justification.

Such a step would open the door to a vast restructuring of the American econ-
omy and an abandonment of the traditional role of banks as impartial providers
of credit, while exposing the taxpayer to liabilities on a scale far exceeding the
savings and loan bailout. At issue with financial services modernization is in-
creased competition. At issue with mixing commerce and banking is economic
conglomeration, the concentration of ownership of corporate America.

Financial holding companies, their representative associations and other groups,
including some large real estate brokerage companies, argue against the National
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Association of REALTORSY position. They claim that the Association is being “pro-
tectionist,” and that the entry of banks into real estate would encourage more open
competition in the real estate marketplace. On the contrary, the National Associa-
tion of REALTORS" position promotes open and fair competition. Indeed, its mem-
bers would welcome FHC’s as competitors if FHC’s truly competed in a free market
without the advantages of their bank subsidiaries’ Federal charters and without cre-
ating the risks outlined by Chairman Leach.

Currently we have a balanced marketplace for commerce, banking, and financial
services. Real estate brokerage firms do not engage in banking. Financial holding
companies do not engage in commercial activities, such as real estate brokerage and
property management. Banking and commerce are separate. The arena of financial
services allows competition from both financial holding companies and commercial
firms. Both real estate brokerages and financial holding companies (banks) have di-
versified their business lines into financial services that have served as a buffer be-
tween commerce and banking activities. This was the intent of Congress throughout
its deliberations on financial modernization.

The reality is that the entry of Federally chartered banks or financial holding
companies into the real estate brokerage business would tilt this balanced market-
place toward the FHC’s. It would pit Government-subsidized banking companies
(putting taxpayer money at risk) against privately funded real estate enterprises.
Furthermore, if FHC’s are permitted to enter the real estate business, REALTORSH
and builders would be placed in the awkward position of having to go to banks
which are subsidiaries of FHC’s—their direct competitors—for loans and financial
services.

Why REALTORSE Support The Community Choice in Real Estate Act

The Community Choice in Real Estate Act of 2001 was introduced by Congress-
men Ken Calvert of California and Paul Kanjorski of Pennsylvania. The Act,
H.R. 3424 was introduced with more than 30 original cosponsors and today has more
than 225 cosponsors. The legislation, along with its companion bill in the Senate,
S. 1839, is designed to address concerns expressed by both real estate professionals
and consumers if financial holding companies and subsidiaries of national banks
(FHC’s) are permitted to engage in real estate brokerage and property management
activities.

In brief, The Community Choice in Real Estate Act stipulates that Federal regu-
lators prohibit these financial institutions from engaging in real estate brokerage
and management activities. More specifically, H.R. 3424 and S. 1839 specify that the
Federal Reserve Board and the Secretary of the Treasury may not determine that
real estate brokerage or real estate management activities are financial in nature,
incidental to any financial activity, or complementary to a financial activity.

The Community Choice in Real Estate Act Returns the Issue to
the Proper Forum—the U.S. Congress

The National Association of REALTORSE position on banks entering the real es-

tate business aligns with both historical and current Congressional intent. The leg-
islative history of banking laws demonstrates that real estate brokerage has been
consistently interpreted as a commercial, not a financial activity. Although the
Gramm-Leach-
Bliley Act of 1999 (GLB) made specific reforms in the Nation’s banking and finan-
cial services laws, the separation of banking from commerce remains a tenet of na-
tional policy. While the Federal Reserve and the Treasury Secretary are authorized
by Gramm-Leach-Bliley to expand the list of financial activities, Congress has clear-
ly indicated its intent to maintain the separation of banking and commerce.

Financial modernization—the term that advocates used to characterize the legal
changes that allowed banks, securities firms, and insurance companies to enter each
other’s businesses—has been interpreted by some as removing all barriers to banks
entering nonbanking businesses. But in its deliberations on the Gramm-Leach-Bli-
ley Act, Congress stopped short of mixing banking and commerce. The GLB Act was
quite specific from the outset in describing what a financial activity may be. The
current activities of banks and financial holding companies principally relate to fi-
nancial instruments: loans, checking accounts, mortgages, etc. While these represent
value between two parties (usually a bank and a depositor or borrower), they are
not tangible goods and rarely take any physical form.

Commercial activities, such as real estate brokerage and property management,
offer to consumers something that is tangible—a house, an appliance, a car, for ex-
ample. Although banks argue that real estate has financial attributes, even the Fed-
eral Reserve Board and the Secretary of the Treasury in the proposed real estate
regulation observed that bank-ascribed financial attributes might not be enough to
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treat real estate as a financial asset.! And while purchasing tangible assets, such
as a car, computer, or a home, may entail the use of financial instruments—usually
cash or loans—this does not mean that commerce is “financial in nature” or “inci-
dental to a financial activity.” Rather, it can be argued that financial activity is inci-
dental to the real estate transaction.

In the GLB Act, Congress enumerated those activities that it deemed to be finan-
cial in nature, but specifically omitted real estate brokerage and management. (For
specifics, see 12 U.S.C. 1843 (k)(4)).2 Congress did make provisions to expand the
list of financial activities. It devised specific criteria that such activities must meet,
based on new technological developments to deliver financial products to consumers
and how the marketplace itself evolved. Congress also authorized the Federal Re-
serve Board and the Treasury Department to agree on such new financial activities.

However, Congress did not anticipate nor intend for that list of financial activities
to include commercial ones. There has been no significant change in the relevant
technology, or in the business of real estate brokerage or management, since enact-
ment of the GLB Act in late 1999. The businesses of real estate brokerage and man-
agement remain, for all practical intents and purposes, the same today as they were
on the date of enactment: the transfer of real property and such commercial activi-
ties related to such transactions. The very purpose of the regulation proposed by the
Federal Reserve and the Treasury Department is to overturn the long-held under-
standing that real estate is commerce by redesignating it as a financial activity for
purposes of the Gramm-Leach-Bliley Act. The proposal from the Federal Reserve
and the Secretary of the Treasury runs counter to Congressional intent.

The proposal to redefine real estate brokerage as a financial activity has met op-
position from a full spectrum of consumer and industry groups. In support of that
opposition, Congress is reasserting its authority in the arena by introducing The
Community Choice in Real Estate Act. This bill amends the Bank Holding Company
Act to preclude any such action by the Federal Reserve or Treasury, and clarifies
Congressional intent by prohibiting banks and financial holding companies from en-
tering real estate brokerage or property management. The bill’s intent is to main-
tain the status quo; it does not seek to preclude any current activities that banks
and their affiliated businesses are authorized to do. It reasserts Congressional in-
tent in maintaining the separation of banking and commerce.

Members of Congress overwhelmingly are signaling their support for retaining the
commercial distinction of real estate activities and their intention to maintain the
separation of banking and commerce. In fewer than five months after The Commu-
nity Choice in Real Estate Act was introduced in Congress, more than 225 Members
of the House of Representatives and at least 10 Members of the Senate signed on
as cosponsors of the bills.

The Act Supports A Diversified Real Estate Services Marketplace

During the past two decades, the financial services marketplace has grown sub-
stantially due, in part, to the entry of both commercial firms and banking compa-
nies. Commercial firms that are involved in the selling and/or brokering of durable
goods (such as refrigerators, automobiles, and homes) have naturally expanded into
financial services to facilitate the transaction by offering consumer financing that
is complementary to their primary service—the brokering/selling of a tangible prod-
uct. Similarly, banking companies that are involved in the selling of banking serv-
ices (such as consumer loans and commercial and industrial loans) have also ex-
panded into financial services so that they can capture a greater market share by
offering their customers financial services that complement their primary service—
banking.

However, unlike a commercial firm, which risks its own capital funds, a bank’s
ability to expand its powers and diversify into financial activities has historically
been constrained by Congressional oversight. Because of the “special nature” of
banks and the many Federal subsidies that flow through a bank (that is, deposit
insurance, privileged access to credit), Congress has continually repeated its intent
to separate banking activities from commerce activities in an effort to avoid conflicts
of interest, adverse market outcomes, and fairness issues that can be caused by a
bank’s special privileges.

The Gramm-Leach-Bliley Act provided an opportunity for financial holding compa-
nies to expand their product/service lines into financial activities and activities that

1See Federal Register, Vol. 66, No. 2, Wednesday, January 3, 2001, p. 310.

2Further evidence of Congressional intent regarding holding company expansion into non-fi-
nancial areas can be discerned by the vote in the House of Representives in 1998 in which an
effort to permit banks to engage in commerce—up to 5 percent of their annual net revenue and
five percent of their total assets—was defeated by a vote of 229 to 193.
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are incidental to finance. It is very clear that the GLB Act set the foundation for
a shared competitive playing field for both commercial firms and banks—the finan-
cial services marketplace. Commercial firms that have subsidiaries involved in fi-
nancial activities compete head on with bank-owned financial subsidiaries. This
competition was not “created” by the GLB Act; it already existed because bank-affili-
ated mortgage lenders already existed and, in fact, dominated—and still dominate—
mortgage originations. (In 1999, commercial banks and subsidiaries of commercial
banks accounted for the largest market share—44 percent—of mortgage origina-
tions, according to the Home Mortgage Disclosure Act. The top 25 diversified real
estate brokerage firms accounted for only 0.8 percent of mortgage originations.) For
example, the General Motors Acceptance Corporation (GMAC)—a financial services
subsidiary of General Motors competes against Wells Fargo and other banks to sell
financing services to customers purchasing a General Motors automobile. Similarly,
Circuit City competes directly with Bank of America to sell financing services to
customers purchasing Circuit City-electronic products.

In the real estate marketplace, companies like John Doe, REALTORY, compete di-
rectly with banks, like Bank of America, in the financial services marketplace by
providing real estate—related financial services—principally mortgage brokering
services and title insurance—to customers purchasing a home that was brokered/
sold by John Doe, REALTORE. Both the real estate brokerage company and the
bank offer a number of real estate related financial services to homebuyers and sell-
ers.

In the post-GLB Act marketplace, the real estate brokerage company does not
offer banking services and banks do not offer commercial services—real estate bro-
kerage and management. The separation of banking and commercial activities is in-
tact. The competition is in the financial services arena where it belongs. Consumers
benefit from this arrangement because the direct competition for financial services
between commercial companies and banks results in greater consumer choice and
customer service. Prohibitions against the encroachment of Federally subsidized
banks into the world of commerce limit conflicts of interest or unfair competition.

The ability of real estate brokerage companies to diversify their business lines
into the financial services marketplace has produced a number of diversified real
estate services companies to better serve consumers. Even the smaller and less di-
versified real estate brokerage companies now look to offer ancillary services to their
homebuying and selling clients. Moreover, there are examples where banks and real
estate brokerage companies have joint ventured in the financial services market-
place. A prominent example is Prosperity Mortgage, which couples Wells Fargo
Bank and Long & Foster, REALTORSU.

Diversified real estate brokerage companies compete directly against the large fi-
nancial holding companies (banks) in the financial services marketplace each and
every day. The competitive dynamics in this marketplace are no different from the
competitive nature of the automobile and electronics marketplaces. The beneficiaries
in all of these markets are consumers.

The Community Choice in Real Estate Act Will Benefit Consumers and
the Real Estate Industry

The Community Choice in Real Estate Act will help to maintain a competitive,
efficient, and balanced real estate marketplace, providing the consumer with choice
at low cost and with no risk to the U.S. taxpayers. The entry of Federally insured
depository lending institutions into the real estate brokerage business would tilt the
competitive playing field by pitting Government subsidized financial holding compa-
nies and national bank subsidiaries against privately funded real estate enterprises.
Passage of the Act will help preserve a fiercely competitive real estate brokerage
marketplace.

The real estate brokerage industry as it exists today has large numbers of inde-
pendent real estate professionals and brokerages actively competing for prospective
buyers and sellers. Competition is fierce, efficiencies are high, and there are rel-
atively few barriers to entry. These characteristics make it highly unlikely that the
proposed regulation would benefit either business or consumer interests.

The residential real estate brokerage industry is a competitive marketplace,
where more than three quarters of a million REALTORSU 3 and tens of thousands
of real estate brokerages compete for customers’ business each day. The underlying

3There are approxiamtely two million people who hold real estate licenses. However, not all
of those are active practitioners. It should be noted that Realtor”, REALTORS", and Realtor-
Associate” are registered collective membership marks that identify, and may be used only by,
real estate professionals who are members of the National Association of REALTORSY and sub-
scribe to is strict Code of Ethics.
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cost structure of the industry and the relative ease of entry into the market serve
as checks to the concentration of market power. The large number of industry play-
ers ensures homebuyers and sellers access to service providers who best meet con-
sumers’ needs at the lowest price possible.

Real estate firms tend to compete actively for business in three different arenas.
First, firms compete for the best real estate agents. Second, firms compete for sell-
ers’ listings and homebuyers against other real estate firms in their market area.
Finally, real estate firms and agents compete against the other homebuying and
selling options, including For Sale by Owner (FSBO’s). The result of this three-
pronged competition revenue and cost pressures that limit profitability for most real
estate brokerages. But this competition also results in excellent service provided ef-
ficiently by real estate firms and agents for both buyers and sellers. The Community
Choice in Real Estate Act would preserve this system.

Mixing Banking and Commerce Will Stifle Competition in the
Real Estate Industry

Today any commercial firm can enter real estate brokerage, but FHC’s have Gov-
ernment-imposed barriers to entry. National banks and financial holding companies
have long been able to own mortgage companies and engage in joint ventures with
real estate firms. They now claim that real estate brokerage and management are
financial activities, without acknowledging their current competition in this area
through their existing mortgage lending affiliates. Financial holding companies now
want to directly own commercial firms in the form of real estate firms and compete
with other commercial firms using the Federal subsidies available to their banking
subsidiaries. This is not the competition that Gramm-Leach-Bliley envisioned.

The expansion of banking powers that would permit FHC’s to engage in real es-
tate brokerage activities will have a detrimental effect on the real estate brokerage
industry. The Federal banking charter provides Federal deposit insurance and privi-
leged access to credit—advantages not offered to real estate brokerage firms. Most
of the advantages of the bank charter directly add to bank profitability that would
flow up to the financial holding company, thus offering FHC’s and their real estate
brokerage subsidiaries a competitive advantage over commercial firms in the real
estate industry.

Allowing FHC’s to provide brokerage, funding, and investment services for real es-
tate would increase the power of these integrated firms. This power could be used
to limit the entry of new real estate firms and thus limit the competition character-
izing the market today in two distinct ways.

First, FHC’s would have the ability to fund new real estate brokerages with reve-
nues from the banking side of the business, thus tilting the playing field toward
FHC’s. Financial holding companies would be able to use banking fees or even prof-
its from their mortgage operations both to increase profitability and to subsidize
their entry into insurance and other financial services. Few traditional real estate
brokerages have access to outside income streams to subsidize the real estate bro-
kerage business. The result could be an increase in industry concentration as real
estate brokerages exit the industry unable to respond to their well-financed new
competitors. The same dynamic would limit entry of new real estate firms.

Second, FHC’s could leverage their privileged access to capital, access to numer-
ous subsidiaries, and outside income streams to engage in a sustained period of
below-cost pricing designed to eliminate other firms providing the same service. This
could damage any real estate brokerage firms that do not have the resources to de-
fend themselves against a well-financed and subsidized FHC. Again, formerly viable
real estate brokerages could be forced to dissolve—not because of an inability to pro-
vide efficient and quality service to consumers, but because below-cost pricing can
unfairly eliminate the competition. The result could be a smaller number of firms
that are less likely to provide the benefits that competition brings to today’s real
estate brokerage market.

Mixing Banking and Commerce Hurts Consumers

The National Association of REALTORST agrees with the message sent by the
U.S. Congress: mixing commerce and banking will adversely affect the real estate
industry. If big banks are allowed into the real estate business, the market could
soon be dominated by a smattering of large banking conglomerates whose primary
goal is to cross-sell various financial products, not to put people in homes and com-
mercial properties. The end result could be fewer choices for consumers, higher fees
and less competition.

In the banking industry a few dominant firms control a significant share of the
total market. FHC’s’ entry into the real estate brokerage market would likely in-
crease concentration and introduce unfair competition because of their Federal sub-
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sidies. There is likely to be a significant decline in the number of firms and the
number of small firms that represent a key segment of the industry. The real estate
brokerage business could change from a localized, highly competitive industry to one
that is dominated by nationwide Federally chartered firms.

It is unclear what FHC’s could bring to the market that would increase competi-
tion. Any additional entry will not necessarily lower costs. FHC’s claim that con-
sumer costs will go down, but those lower costs can only be realized by introducing
economies of scale or scope, cross-subsidization, or predatory pricing. The latter two
reasons are not permanent benefits for consumers. Only the first—economies of
scale—enhances consumer welfare. Without an increase in efficiency, there would be
no cost savings to pass along to consumers. But there are limited economies of scale
in the real estate brokerage industry.

Even if FHC’s were able to reduce real estate brokerage fees temporarily, any sav-
ings to homebuyers would be offset by higher costs for bank customers. Absent
economies of scale, lower real estate brokerage fees can only come via cross-sub-
sidization from other business arenas. The higher banking fees are likely to become
permanent features of the banking system, given barriers to entry and concentra-
tion of market power, while reductions in real estate brokerage fees could be tem-
porary as firms exit the industry.

The expansion of banking powers that would permit financial holding companies
into the real estate brokerage business could also limit consumer choice in the selec-
tion of a real estate professional and other real estate-related service providers.
FHC’s have an inherent conflict of interest in selling financial services (banking
products) rather than serving customers in the brokering of real property. The pa-
rental relationship between FHC’s and their subsidiary real estate brokerage busi-
ness would likely steer consumers to the FHC’s’ subsidiaries. Agents working for an
FHC-owned real estate brokerage firm would have less incentive to find an outside
loan provider or other real estate settlement service vendor that best fits their cus-
tomers’ needs.

There is also the likelihood that FHC’s entering the real estate brokerage industry
would retain their real estate agents as salary-based employees, rather than as com-
mission-based independent contractors. As FHC employees, these real estate agents
would focus on the FHC’s profits, cross-selling the holding company’s other services.
This is contrary to the current real estate market where there is fierce competition
among a large number of firms ensuring that consumers receive valuable, impartial
advice when they most need it.

The Act Benefits Consumers and the Real Estate Industry

In summary, passage of The Community Choice in Real Estate Act will ensure
more competition, and thus more consumer choice. More competition will maintain
the lowest cost real estate brokerage services as well as lower banking fees. Tax-
payers will be protected from risks associated with commercial endeavors under-
written by Federally insured depository lending institutions. Consumers will con-
tilnue to be served by real estate professionals whose interests are aligned with
theirs.

The Community Choice in Real Estate Act defines real estate brokerage and man-
agement as commercial activities, outside the scope of a Federal bank charter. The
Community Choice in Real Estate Act will limit banking institutions to activities
permitted under their current charters, and maintain the current environment that
provides for an efficient and competitive real estate brokerage market that benefits
both the real estate industry and America’s consumers.

Overwhelming Industry Support for the National Association of
REALTORSU Position

The National Association of REALTORSE represents all of its members and the
real estate industry as a whole. In the last 14 months, the association has spoken
for its 800,000 members with one voice, as The Voice for Real Estate. A unified voice
is crucial in maintaining a competitive and highly efficient real estate industry that
serves America’s property owners. It is even more vital on the issue of allowing fi-
nancial holding companies and national bank subsidiaries (FHC’s) to engage in real
estate brokerage and property management activities.

Recent research indicates that the National Association of REALTORSE does
speak for an overwhelming majority of its members who oppose FHC’s’ entry into
the real estate brokerage and management business. In a recent survey (February
2002), more than 9 out of 10 REALTORSE oppose the pending Federal Reserve and
Treasury Department rule that would allow big banking conglomerates to enter real
estate brokerage and management. Perhaps more importantly, 96 percent support
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efforts by the National Association of REALTORS" to prevent FHC’s from entering
real estate brokerage management.

Do you support NAR's efforts to prevent big banks
from entering real estate brokerage and management
(percent of REALTORS®)

Large Brokers/Owners, Presidents,
All REALTORS® CFOs, CEOs & Founders

Yes Yes
96.0% 82.0%

No No
4.0% 18.0%

Source: NATIONAL ASSOCIATION OF REALTORS®

The survey found widespread support among broker-owners as well as sales
agents. Some 82 percent of large brokers support NAR’s position, according to the
survey. The survey also found that 81 percent of REALTORSY want NAR to be even
more aggressive in its efforts, and majority of large brokers also want NAR to do
more to stop FHC’s from entering the real estate business.

Shouild NAR do more to stop big banks
from entering the real estate business

(percent of REALTORS®
Large Brokers/Owners, Presidents,
All REALTORS® CFOs, CEOs & Founders
Yes Yes

53.0%

81.9%

Same Less
\ o
Same Less 27.0% 20.0%

16.0% 3.0%
Source: NATIONAL ASSOCIATION OF REALTORS®




Congress Determined that
Banking & Commerce are Separate

COMMERCE

(Private capitaf)
Real estate brokerage
Property management
Departmemnt stores

Airpianes, autos and
hoats

Appliance and
consumer electronics

44

They Compete In

BANKING
(Federaf subsidies)

& Deposit taking
= Retail banking

Commercial and
industrial lending

Consumer lending
Auto loans
Trusts




45%

40%

35%

30%

25%

20%

15%

10%

5%

0%

45

Mortgage Loan Originations

Commercial Banks

Independent Bankers

Savings & Loans Credit Unions Real Estate Firms

* Data according to 1999 Home Mortgage Disclosure



46

State Banking and Real Estate Activity

Few state-chartered banks engage in real estate brokerage
» Only 6 states have banks with residential real estate brokerage operations
% Only 18 banks in these states have residential real estate brokerage
operation
» These banks represent 0.2 percent of all banks and serve areas with 0.57
percent of U.S. population.

Tama State Bank Marshalltown Marshall

13 Wisconsin Buﬁ‘ao

Union State Bank Kewaunee Kewaunee

Source: Research conducted by the NATIONAL ASSOCIATION OF REALTORS® July 2001. Information collected through
telephone calls with state banking and real estate regulators and state REALTOR associations.
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PRESIDENT, AMERICAN BANKERS ASSOCIATION
CHAIRMAN AND CHIEF EXECUTIVE OFFICER
CITIZENS UNION STATE BANK AND TRUST COMPANY, CLINTON, MISSOURI

May 23, 2002

Mr. Chairman, I am James E. Smith, Chairman and CEO of Citizens Union State
Bank and Trust, Clinton, Missouri and the President of the American Bankers Asso-
ciation. I am pleased to be here today on behalf of the American Bankers Associa-
tion (ABA). ABA brings together all elements of the banking community to best rep-
resent the interests of this rapidly changing industry. Its membership—which in-
cludes community, regional, and money center banks and holding companies, as well
as savings institutions, trust companies, and savings banks—makes ABA the largest
banking trade association in the country.

I want to thank you, Mr. Chairman, for holding this hearing. It allows all parties
to get beyond the heated rhetoric and focus on the issues. In the debate over allow-
ing banks to engage in real estate brokerage, we bankers have sometimes been por-
trayed as somehow working against real estate agents. We disagree with this char-
acterization. The reality is that many agents and bankers already work closely with
one another. In fact, I believe that bankers and many in the real estate industry
are much closer aligned on the issue of real estate brokerage than the rhetoric sug-
gests. We all believe that customers deserve to have the best possible service, re-
gardless of what company provides it. We all want customers to have many choices
of whom to deal with so they can seek out that agent or company that they trust.
And we all believe that the provision of any financial service should be done in a
safe and sound manner—including adhering to all licensing, qualification, sales
practices, and continuing education requirements.

If banking institutions offer real estate brokerage and management services there
would be more choices available for everyone. Consumers would have more choices
of real estate firms when buying or selling a home. Real estate brokers would have
more choices of potential employers. And real estate companies would have more
choices of companies to partner with that could provide new sources of capital and
technology. By prohibiting bank involvement, S.1839 would do just the opposite—
consumers, real estate agents, and real estate companies would have fewer choices.
We believe a competitive market is the best way to provide quality real estate bro-
kerage and management services.

As we begin our discussion, it is important to note that combining real estate bro-
kerage and banking services is not a new or unusual activity. Real estate firms do
it. Insurance companies do it. Securities firms do it. And well over half the Feder-
ally insured depository institutions in this country, including many of the largest
banks and savings institutions, have authority to do it. In fact, my community bank
in Missouri has the authority to do it. The ABA believes that all banking institu-
tions should have the same opportunity to provide services that meet the needs of
our customers.

This issue of open and fair competition is not new—in fact, it has been debated
in this legislative body for many years. However, the statutory context within which
today’s discussion will take place is quite different. In 1999, Congress took an his-
toric step to modernize the regulation of the financial services sector by passing the
Gramm-Leach-Bliley Act (GLB Act). In the more than 15 years of debate on the Act,
Congress often found itself in the middle of arguments between financial services
industries about who should do what. The result was gridlock and an out-of-date
financial system that did not reflect changes in consumer needs or in the use of
technology.

To be sure that the procompetitive goals of the GLB Act continued to be met in
a dynamic marketplace, Congress established a flexible, yet conservative regulatory
process that would permit the financial industry to offer new services without the
need for further legislation. This regulatory system gives the Federal Reserve and
Treasury the flexibility and responsibility to determine what activities should be ap-
proved, including considering what is necessary to permit financial holding compa-
nies and national bank subsidiaries to “compete effectively with any company seek-
ing to provide financial services in the United States.” This authority is consistent
with the Federal Reserve’s and Treasury’s role to ensure efficient, safe, and competi-
tive financial markets.

The GLB Act promotes competition, safety and soundness, and enables Congress
to avoid becoming embroiled in every competitive issue. S. 1839 would take out the
flexibility built into this new system, and put Congress back in as referee for future
competitive disputes. Simply put, the bill would reverse the most important long-
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term provision in the GLB Act over the very first proposal put forth under it. Hav-
ing worked so hard to develop a mechanism to keep our financial system up-to-date
on an ongoing basis, Congress should not reverse itself less than 3 years later be-
cause some group wishes to protect itself from competition. The system established
in the GLB Act should be allowed to work and S. 1839 should not be enacted.

Banking institutions should be allowed to offer real estate services for three key
reasons:

e It’s good for consumers—It means more choices, better service, competitive prices,
and greater convenience.

e It’s only fair—Since real estate firms offer banking and insurance services, it’s
only fair that banking institutions be allowed to provide real estate services. This
is what the Gramm-Leach-Bliley Act is all about—promoting free and fair com-
petition by leveling the playing field.

» It’'s safe—All consumer protections, including all State licensing, qualification,
sales practices, and continuing education requirements, plus strict privacy laws
and antitying rules, would apply to bank-affiliated real estate agents. And be-
gauie brokerage and management are agency activities, they pose no risk to the

ank.

I will discuss these points in detail in the remainder of my statement. Before I
do, let me assure you that the competitive issues we are talking about here this
morning are important to banks of all sizes. In fact, the ability to offer real estate
brokerage may be more important for smaller institutions. Rural communities may
lack real estate agents or are served only by branches of brokers in other towns be-
cause there is insufficient business to warrant a local brokerage office. In such small
communities, the bank is perceived as the place that will have the greatest amount
of information on what properties are for sale, including farmland acreage in agri-
cultural communities. I believe, as do my fellow colleagues who run small commu-
nity financial institutions, that these services would significantly benefit our cus-
tomers and our communities.

Competition is Good for Consumers

The benefits of competition are well known. In a free market, businesses choose
to offer new products if they believe they can provide better services at competitive
prices. Obviously, not all banking organizations will choose to offer real estate serv-
ices, but those that do will enter the market because they believe they can meet
or beat the competition. Increasing the number of providers raises the bar for all
the participants, forcing improvements in efficiency, pricing, and service levels—all
to the benefit of homebuyers and sellers.

Allowing all banking institutions to provide real estate services expands the
choices for everyone: consumers, real estate agents, and real estate companies. This
is not only the opinion of bankers, but increasingly, it is a view shared by real es-
tate agents and particularly real estate companies.

More Choices for Consumers, Real Estate Agents, and Realty Companies

If banking institutions were allowed to offer real estate brokerage and manage-
ment services there would be more choices for everyone.

e More Choices for Consumers—More players in the real estate business mean more
and better products for consumers. In any competitive market, new participants
bring new, creative ideas to the market—all designed to provide better service and
greater convenience, at reasonable prices. In fact, businesses can only be success-
ful in new markets by providing services that meet the needs of customers. Free
competition among a wide variety of providers is the cornerstone of our economic
system.

¢ More Choices for Real Estate Agents—Real estate agents pride themselves on
being independent contractors, choosing the best companies to work for. If there
are more companies to choose from, agents’ employment opportunities will be
much broader. Banks will only be able to attract good agents by offering competi-
tive commissions and other incentive-based compensation packages. And because
the real estate business requires expertise, licensing, and other requirements,
banks would seek out experienced real estate agents. Banks know that converting
tellers to real estate agents would be a poor business strategy.

* More Choices for Real Estate Companies—Forward-looking businesses are always
looking for opportunities to improve their franchise value—strengthening, expand-
ing, merging, or even selling their business. Allowing banking institutions to en-
gage in real estate brokerage and management services gives real estate compa-
nies more options for bringing additional capital and technology to the table,
through joint ventures, for example. Banking institutions also represent potential
buyers if agencies choose to sell their businesses. Indeed, in some communities,
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partnering with the local bank may be the only way for the local real estate

broker to compete with the growing national chains. This is why many real estate

firms also oppose S.1839. It is interesting to note that many insurance agencies
thought that bank involvement was going to hurt their business—until they real-
ized that it provided many more options than they had before. To that end, the

Financial Service Coordinating Council, consisting of the ABA, the American

Council of Life Insurers, the American Insurance Association, and the Securities

Isndustnl/ Association, supports open competition and is on record opposing

.1839.

S. 1839 reduces choices: consumers would have fewer choices of whom to do busi-
ness with, agents would have fewer choices of whom to work for, and businesses
would have fewer choices for joint marketing, fewer potential merger partners, and
fewer potential buyers. ABA believes a competitive market is the best way to pro-
vide quality real estate brokerage and management services—simply put, more com-
petition means more choices.

Many Real Estate Agents Support Open Competition
Many agents and real estate companies are not concerned by the prospect of

banking organizations offering real estate services. Many look forward to the oppor-
tunity to partner with a local bank. Independent agents who provide good service
today know that they will be competitive with anyone, whether the competitor is
another independent agent or one affiliated with a bank. The views of these real
estate agents are often lost in the emotional rhetoric of their trade association. Here
are a few examples of comments filed by real estate agents with the regulators on
this proposal:

e A broker from California writes: “Additional competition will be healthy for the
industry. Banks and other financial institutions have learned how to meet the
needs of consumers and to handle their financial matters. One’s home is the big-
gest financial asset most consumers will ever deal with. If agents are so special
for consumers, then they have nothing to fear. Maybe we could see commissions
come down!”

» A real estate broker in North Carolina writes: “I am a 38-year veteran of the real
estate industry and do not agree with our National Association of [REALTORS"]
. . . There are several reasons I feel this way, primarily because our small family-
owned business has always faced stiff competition from large real estate firms, yet
we have been able to earn a good, honest living. I believe that competition is the
Americlalln way and if you're good at what you do, you can survive whether large
or small.”

* Another real estate agent notes: “I would welcome the hopefully more professional
business management that banks would likely bring to this business. With most
real estate being part-time people with limited training, the real estate business
is full of misinformation, poor service, etc., a situation that could be improved
with bank involvement. Furthermore, the American consumer deserves more true
competition in this business. Bank-owned real estate agencies may be able to
lower transactions costs to consumers through aggregation of services benefiting
the public as a whole.”

* A real estate broker in Wisconsin writes: “I don’t recall the NAR [National Asso-
ciation of REALTORS"] concerning themselves with real estate brokers having ac-
cess to online companies therefore cutting the independent mortgage banker and
local lender out of the transaction.”

* Another real estate agent writes: “NAR predicted the doom and gloom many,
many years ago when franchise brokerage was in its formative stages. ERA, Re/
Mazx, Coldwell Banker et al., were all predicted to end ‘mom and pop’ real estate
firms. These franchises have come; many have gone or merged with others. And
yet still, ‘mom and pop’ brokerage firms continue to survive because of the per-
sonal attention. I welcome the competition, and I will continue to survive.”

Many Real Estate Companies Also Support Open Competition and Oppose S. 1839

The real estate industry, like banking and most other industries, is constantly
changing. Larger real estate brokerage firms are increasing their market share
every time you turn around. In 1990 there were 150,000 residential real estate
firms. Today there are about half that many. The large chains are buying up more
and more local firms. Today Cendant—which owns Century 21, Coldwell Banker,
and ERA—has 23 percent of the existing home sales market and has been aggres-
sive in acquiring real estate companies. In some communities a partnership with the
local bank may be the only way to compete with the national chains and maintain

1The letter, dated January 16, 2002, is attached to this testimony.



50

a local presence. The Internet is playing a bigger and bigger role with customers,
allowing them to surf for the perfect home, at the perfect price, financed with the
perfect mortgage loan, and covered under the perfect insurance policy—24 hours a
day, 365 days a year. More and more real estate services are being combined, in-
cluding brokerage, insurance, and mortgage services that are offered as “one-stop
shopping” packages, a subject I will speak to at length below.

In this new, competitive environment, bankers and real estate professionals
have much to offer to each other—and to consumers. Banks like mine could provide
needed capital, crossmarketing opportunities, and technology to support the growth
of local real estate firms. Real estate professionals could provide the personalized
services and experience that is their strength. Many real estate companies realize
the strengths that both industries bring to the table. They also realize the severe
limitations S.1839 would impose on their ability to joint market, merge, be ac-
quired, or even to buy a bank.

In February of this year, The Realty Alliance—comprised of many of the Nation’s
largest and most successful independent real estate companies with a total of 62,000
agents—went on record in opposition to NAR’s position. In its letter to NAR, The
Realty Alliance stated, “Our members favor and support a fair, free-market environ-
ment unbound by legislative restrictions. We find it hypocritical and fundamentally
wrong to ask that national bank subsidiaries be barred from real estate brokerage
activity, while real estate brokerages operate mortgage banking, insurance and title
insurance businesses. . . . We believe, in fact, that consumers would benefit from
the influx of capital that may result from nationally chartered banks entering this
arena. We also believe that increased competition from companies of size would ben-
efit consumers by making all of us sharpen our skills and improve the services we
provide. In our view, the role of Government is not to limit competition, as your leg-
islation would do, but rather to foster a business environment in which consumers
benefit from competition. The members of The Realty Alliance look forward to work-
ing, and prospering, in such an environment.”

Paul Harrington, President of DeWolfe New England, which is one of the largest
real estate firms in the Northeast, summed it up when he said, “We believe that
banks should be able to compete with us as long as there are safeguards to ensure
that deposits are not being improperly invested. It would be hypocritical for us to
say otherwise because we promote the fact that we offer customers convenience
through one-stop shopping.”2

Promoting Free and Fair Competition—The Fundamental Tenet of the
Gramm-Leach-Bliley Act

The Gramm-Leach-Bliley Act established a framework for modernizing our finan-
cial system. After working on this for the last 20 years, Congress recognized the
need for flexibility in the face of a rapidly evolving financial landscape. As Senator
Phil Gramm said at the signing ceremony for this Act, “The world changes, and
Congress and the laws have to change with it. We have learned that we promote
economic growth and we promote stability by having competition and freedom.”

Providing the same opportunities under the same rules and regulations is a key
to promoting free and fair competition. In today’s real estate market, it is common-
place for real estate companies, securities firms, and insurance companies to provide
end-to-end services, including brokerage, mortgages, and insurance. Yet not all fi-
nancial service players have equal ability to offer these same services. The Gramm-
Leach-Bliley Act was designed to address these inequalities. To examine this in de-
tail, this section looks at three key issues: (1) the market reality that real estate
firms are already providing banking and other financial services and that the real
estate industry is more concentrated than the banking industry; (2) the system es-
tablished in the Gramm-Leach-Bliley Act to correct disparity in the provision of fi-
nancial services among providers and thereby promote free and fair competition;
and (3) the changing real estate and financial marketplace that demands a flexible
regulatory approach to address the inequities that exist today and may exist in the
future.

Combining Real Estate Brokerage and Banking Services is Not a New or
Unusual Activity

As 1 previously noted at the outset, real estate companies, securities firms, insur-
ance companies, credit unions, savings associations and, in half the States, State-

2The Boston Globe, February 25, 2001.
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chartered banks can offer real estate services.3 Ironically, the National Association
of REALTORS" is now objecting to the very combinations that their members have
undertaken—offering brokerage, mortgage banking, and, often, insurance under one
roof.

Take, for example, two of the biggest real estate companies in the Washington DC
area—Weichert and Long & Foster. Both offer the full range of financial services.
Weichert calls it “One Stop Gold” and Long & Foster calls it “Real-Edge Services.”
These packages provide valuable cost, convenience, and service options for cus-
tomers. These examples show the importance companies—and their customers—
place on having the option to combine real estate brokerage, mortgage and insur-
ance services. On the following two pages, I have included several examples of how
real estate companies that offer both banking and brokerage services characterize—
in their words—their services.

All banks should have the same options. In fact, according to NAR’s own survey
in 1999 and a recent 2002 survey by Murray Consulting, not only is one-stop shop-
ping viewed extremely positive by homebuyers, but banks, mortgage companies,
and real estate companies are all viewed equally as appropriate providers of these
services.

Simply put, if real estate services and other financial products are already com-
bined by many real estate and other financial firms, there is no reason why all
banking organizations should not be accorded the same opportunities to provide
these products to their customers.

In my opening remarks I made the point that this is an issue for banks of all
sizes, not just large banks, as NAR has suggested. More than 40 percent of all
banks—over 4,000 institutions—have fewer than 25 employees. These are truly
small businesses that would like the opportunity to broaden the financial products
they can offer their customers and to compete with real estate firms offering loans
and homeowners insurance. For the typical community bank, the intent is not to
turn real estate brokerage into a major income-producing center, but rather to pro-
vide high-quality, high-personal-touch services for customers whose needs the bank-
ers intimately understand and whom they already serve in other capacities. Gen-
erally, this is likely to take place by a combination with a local real estate firm—
often one that needs the joint effort to complete with the national chains.

3See attachment developed by the Conference of State Bank Supervisors (CSBS) for a listing
of the authorities for each State. Regarding credit unions, recently several in Wisconsin jointly
purchased a majority interest in one of the State’s larger real estate brokerage firms.
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EIRARDAVARNER

The largest independent real estate broker in lllinois, with more than $4 billion
in annual sales.

The nation’s oldest real estate company actually started in the financial arena nearly 150
yeats ago, when Baird & Warner began making loans on downtown Chicago properties.
We continue to play a dominant role today, with Key Mortgage Services and its subsidiary,
North Shore Mortgage, closing more than $500 million per year in residential mortgage
loans — ranking among the top five mortgage companies in Illinois. Baird & Warner is
once again leading the field, offering the convenience of “one-stop shopping” for a wide
variety of real estate-related services.

Emphasis added
Source: http:/Awww.bairdwarner.com/about/default.asp

N
WEICHERT
ONE STOP.

GOLD

The nation’s largest individually owned real estate company, with over 370 loan
products to choose from, including Conventional, FHA, and VA loans.

Weichert Financial Services’ Weichert Gold Services Program is raising the perform-
ance guarantee from $250 to $1,000 for all new Gold Services applications. If
Weichert Gold Services fails to meet its performance guarantees, the homebuyer will
receive a $1,000 credit towards their mortgage related costs at the time of settlement.

*To participate, the buyer must elect to use Weichert Financial Services to obtain a
mortgage, Weichert Insurance Agency to obtain homeowners insurance and Weichert
Tide Agency or Weichert Closing Services to obrain title insurance.

Emphasis added
Source: http:/iwww.weichert.com/
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It is also a misconception that all national banks are large (see Chart 1). In fact,
over 90 percent of national banks are community banks. Moreover, of the 10 largest
banking firms, four appear to already have the legal authority to engage in real es-
tate activities. There certainly has been no market disruption from the fact that
well over half of the insured depository institutions in this country have the ability
to offer real estate brokerage and management services today.

Chart 1

Over Ninety Percent of
National Banks are
Community Banks¥*

Large Banks

Community

* Defined as banks with less than $1 billion in assets

Banks that already offer real estate services through the trust department fre-
quently find themselves having to explain to customers that the bank cannot help
them with these services outside the trust relationship. These customers do not un-
derstand why the bank is unable to do so. Authority to offer real estate services by
the banking organization would bridge this unnecessary gap.

What is ironic about NAR’s false assertion about large banks wanting to dominate
the real estate market, is the fact is that the real estate industry is significantly
more concentrated than the banking industry. Today, a few firms dominate the real
estate brokerage industry (see Chart 2). In fact, the top two firms in the brokerage
business (Cendant and Re/Max) have 33 percent of the market. By comparison, the
top 10 banks have the same 33 percent of the banking market. Cendant Corporation
accounts for one out of every four real estate agents and alone has a 23 percent
market share of existing home sales.
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Chart 2
The Real Estate Industry is Much More
Concentrated than the Banking Industry

Market share of top three firms

Banks Real Estate Firms

And because consolidation within the real estate industry is occurring at break-
neck speeds, small realty companies are far more likely to be bought up by one of
the major real estate firms than by a bank. Many real estate brokers have told the
ABA that they would welcome approval of the proposal because it would provide a
potential local partner to help them compete with the large national chains. In fact,
the local bank can help the small firm, through joint ventures and capital, to com-
pete with the large national real estate firms.

Thus, the marketplace reality is that real estate firms already provide end-to-end
services and the largest real estate companies have been increasing their domina-
tion over the market.

The GLB Act Was Designed to Allow Flexibility to Adjust to the Marketplace

In the years immediately preceding passage of the GLB Act, Congress recognized
that the statutory standard for regulatory approval of new activities for bank hold-
ing companies—the “closely related to banking” standard—was woefully inadequate
in an economy transformed by technological progress. Thus, Congress agreed to a
new, considerably broader, standard to enable banks and bank holding companies
to remain competitive no matter in what direction financial services evolved. That
new standard—activities that are financial in nature or incidental to a financial ac-
tivity—was intended to provide the flexibility Congress knew would be necessary.
Those activities may be conducted only in financial holding companies (“FHC”) or
financial subsidiaries meeting certain safety and soundness and community needs
standards enumerated in the statute.

Congress did not give the FRB and the Treasury unfettered discretion to make
the determination that an activity is appropriate for approval. GLB Act specifically
sets forth certain traditional banking activities that Congress knew were clearly
financial in nature.

In addition to these currently recognized activities, the Act authorizes activities
that the FRB and Treasury determine, by regulation or order, to be “financial in
nature or incidental to such financial activity.” This authority to permit new finan-
cial activities is considerably broader than the FRB’s comparable authority before
the GLB Act was enacted, which had only extended to a new activity that was “so
closely related to banking as to be a proper incident thereto.”

One specific aspect of this new authority is that the FRB is directed to define the
extent to which three types of activities are “financial in nature”: (1) lending, ex-
changing, and engaging in certain other transactions with financial assets other
than money or securities; (2) providing any device or instrumentality for transfer-
ring money or other financial assets; or (3) arranging, effecting, or facilitating finan-
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cial transactions for the account of third parties. ABA believes the proposed real es-
tate activities qualify under the first and third statutory categories. For example,
real estate brokerage is generally the business of negotiating a contract for the pur-
chase, sale, exchange, lease, or rental of real estate—which we believe is a financial
asset—for others.

The Fed and Treasury, in their request for public comment, note that many of
the essential aspects of real estate brokerage are already permissible under national
bank “finder” authority. The regulators already authorize financial holding compa-
nies, as well as national banks and their subsidiaries, to act as finders in bringing
together buyers and sellers for financial or nonfinancial transactions. Permissible
finder activities include “identifying potential parties, making inquiries as to inter-
est, introducing or arranging meetings of interested parties, and otherwise bringing
parties together for a transaction . . .”4 This description of finders authority is the
essence of every real estate transaction.

Apart from their authority with respect to these three specified activities, the Fed
and Treasury have broad discretion to determine that other types of activities are
“financial in nature or incidental to such activity.” In making such a determination,
the regulators are directed to consider a number of factors. Among the specific fac-
tors to be considered are:

¢ Changes or reasonably expected changes in the marketplace in which financial
holding companies compete or the technology for delivering financial services; and
e Whether the proposed activity is necessary or appropriate to allow a financial
holdmg company to—
 Compete effectively with any company seeking to provide financial services;

» Efficiently deliver information and services that are financial in nature through
the use of technology, including applications involving systems for data trans-
mission or financial transactions; and

¢ Offer customers any available or emerging technological means for using finan-
cial services or for the document imaging of data.

The GLB Act standard is a significant expansion of the Fed and Treasury’s capac-
ity to consider the competitive realities of our Nation’s financial marketplace when
determining permissible activities for financial holding companies and financial sub-
sidiaries. It is our contention that the marketplace, and the technology associated
with it, in the case of real estate brokerage and property management, have already
changed and will continue to change dramatically in ways that significantly impact
the ability of banks to effectively compete with other companies that provide finan-
cial services.

Finally, in addition to the newly authorized financial activities described above,
the Act authorizes financial holding companies to engage in certain nonfinancial ac-
tivities. Specifically, a financial holding company may engage in a nonfinancial ac-
tivity, or acquire a company engaged in a nonfinancial activity, if the Fed and
Treasury determine by regulation or order that the activity: (1) is complementary
to a financial activity; and (2) does not pose a substantial risk to the safety or
soundness of depository institutions or the financial system generally.

The NAR would have this Subcommittee believe that Congress meant to preclude
real estate activities in the GLB Act and that the legislation accomplished that goal.
This is simply untrue, and we have seen no specific evidence to back up this un-
founded charge. There is absolutely nothing in the legislative history to support this
allegation. To the contrary, the plain language of the statute and the legislative his-
tory show the Treasury and Federal Reserve are following exactly the process and
using the factors Congress intended.

The GLB Act itself demonstrates Congress’s knowledge of this issue in its deter-
mination that financial subsidiaries of national banks should be prohibited only
from engaging in real estate development activities—the riskier aspect of the busi-
ness in which the banking organization takes an ownership position. Had Congress
intended to prevent banking organizations from engaging in the agency activities of
real estate brokerage and real estate management, it clearly knew how to do so. The
fact that Congress chose only to prohibit real estate development leads to the con-
clusion that Congress did not intend to restrict agency activities.

Despite comments to the contrary, anyone who paid attention to the debate over
the many years that led up to GLB Act would not have been surprised to see the
current proposal. The ABA negotiated with NAR over 10 years ago the rules under
which banks would enter the real estate brokerage business. This negotiation took
place with respect to criteria in a previous version of the GLB Act which was, in
fact, much more restrictive than the criteria enacted in 1999. Thus, over 10 years

412 CFR 7.1002.
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ago, the NAR recognized that even a more restrictive version of financial moderniza-
tion could be interpreted as permitting banking companies to offer real estate bro-
kerage. Furthermore, in 1995, NAR testified on another forerunner of the GLB Act
before the House Banking Committee. In that testimony, NAR stated unequivocally
that the language must be clarified to exclude brokerage and management. It was
neither clarified then, nor was it in the GLB Act. That 1995 bill, the Financial Serv-
ices Competitiveness Act of 1995, contained similar, but less broad, language to that
ultimately enacted in the GLB Act.

Certainly the NAR had every opportunity to raise the issue with Congress in 1999
and either chose not to or did so without success. Rather, NAR’s simplistic argu-
ment is that the proposal involves “commerce” and is, therefore, beyond the scope
of the GLB Act. However, the issue is not at all that simple. The language of the
relevant provisions of the GLB Act does not prohibit commercial activities; rather
they set out specific criteria to determine permissible activities. The authors clearly
recognized that there was no exact or permanent line to define services that should
be permissible. That is why they left the determination of whether or not a given
activity is “financial in nature” or “incidental to a financial activity” to the Fed and
the Treasury, and why they developed the specific criteria that are in the statute.
To reiterate, if the Congress had wanted to make such a determination to exclude
the proposed activities, it would have explicitly done so—as it did with real estate
development.

It is worth noting, since NAR has raised the specter of banking and commerce,
that the Fed has, for many years, been the primary opponent of breaching the wall
between banking and commerce. Based on this record, one would certainly expect
the Fed to look very closely at any question relating to commercial activities.

The Changing Real Estate and Financial Marketplaces Require a
Flexible Regulatory Approach

As noted above, the GLB Act requires that the regulators consider competitive
factors and technological innovations when determining whether activities are fi-
nancial in nature. A particularly applicable statutory phrase to focus on in this con-
text is whether the activity is “appropriate” to allow institutions to “compete effec-
tively with any company seeking to provide financial services in the United States.”
Other types of insured depository institutions have the authority to provide—and
are providing—real estate brokerage and management services. We have already
demonstrated that real estate brokerage firms are providing financial services
throughout the United States. Clearly, the fact that real estate brokerage firms are
offering mortgages and other financial services must be part of the regulatory con-
sideration. Competitive imbalances like this are the very thing that Congress sought
to correct when it enacted the GLB Act, and we believe that the use of the flexibility
granted to the regulators under Section 103(a) is clearly justified in the case of real
estate brokerage and management authority for banking organizations.

Technological innovations have also had a dramatic impact on real estate mar-
kets. One major change is the development of the secondary market for mortgage
loans and the efficient process that bundles individual home loans into highly liquid,
globally traded securities (see Chart 3).
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Chart 3
Mortgage Backed Securities Outstanding

$ millions
$4,000 1

$3,500 -
$3,000
$2,500 -
$2,000
$1,500 -
$1,000 -

$500 |

$0 +%
1986 1988 1990 1992 1994 1996 1998 2000

Source: Federal Reserve

The increasing importance of the secondary market has facilitated the rapid
growth of 50 percent mortgage lending outside traditional banking and savings in-
stitutions (see Chart 4).
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Chart 4
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In fact, securitization has significantly changed the very nature of mortgage fund-
ing, enabling real estate firms to establish their own mortgage companies and to
offer end-to-end real estate transactions—helping a buyer find a home, finance it,
and insure it. The result is that traditional deposit-based lenders—banks and
thrifts—are often bypassed completely. These are exactly the kinds of technological
changes the GLB Act authorized the Treasury and the Fed to address.

The dominance of the secondary market is clear evidence that this form of funding
for plain vanilla mortgage loans is generally superior in terms of costs to funding
with bank deposits. If banks somehow enjoyed some special benefit from deposits,
or deposit insurance (which banks pay for through premiums and extensive regu-
latory costs), banks would not be selling into the secondary market, and the sec-
ondary market would not control an ever-increasing share of the marketplace. No
amount of deposit insurance can counteract this fundamental principle of efficient
markets. More importantly, access to this secondary market source of funding is
available equally to mortgage and banking organizations, and is clearly why real es-
tate companies increasingly are affiliating with mortgage banking companies.

To summarize this section, the GLB Act recognized that achieving the goal of pro-
moting competition necessarily required regulatory flexibility. Section 103(a) pro-
vides that flexibility by authorizing the Fed and the Treasury, subject to certain
statutory guidelines, to approve additional activities for banking organizations. The
ABA believes strongly that real estate brokerage and management meet the criteria.
Of course, the Fed and Treasury have not made any determination on this proposal.
Regardless of their ultimate decision, the Fed and Treasury should be allowed to
follow the process Congress created only two and a half years ago.

All Consumer Protections Are Maintained and Bank Safety and
Soundness Is Protected

If banking organizations offer real estate services, consumers would actually have
more protections under the law than they do today. All rules applicable to real es-
tate brokers, including all State licensing, qualification, and sales practices will
apply equally to bank-affiliated real estate agents. NAR has raised the specter of
customers being taken advantage of as a result of conflicts of interest that may po-
tentially arise when a real estate broker is affiliated with a lender. The simple fact
is that the exact same potential for such abuse occurs, for example, each time an
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agent from Century 21, Coldwell Banker, ERA (all of whom are affiliated with
Cendant) GMAC, Long & Foster, or USAA helps a customer buy or sell a house.
And yet, although these integrated real estate organizations, as well as State banks
in many States, savings institutions, and credit unions, have been selling real estate
and funding mortgages for years, there has been no outcry about these conflicts of
interest. Why?—Because the Real Estate Settlement Procedures Act (RESPA)5 re-
quires REALTORS" affiliated with lenders to disclose that fact to customers before
the purchase occurs.

The RESPA disclosure,® which must be on a separate piece of paper, must state
the relationship between the real estate agent and the lender and provide the esti-
mated charges or range of charges of the lender. It must also notify the customer
that he or she is not required to use the lender and is free to shop around for a
better deal. If the real estate agent requires the use of its affiliated lender, that
agent violates the kickback and unearned fee provisions of Section 8 of RESPA. The
customer is expected to sign an acknowledgement of the disclosure.

In addition, consumers have even more protections when their real estate agent
is affiliated with a banking organization. This is because banks and bank holding
companies and their subsidiaries and affiliates are subject to the antitying provi-
sions of the Bank Holding Company Act.” These restrictions prohibit banks and
their affiliates from conditioning the provision of credit on the purchase of another
product or service.

Another false impression put forward by NAR is that somehow bank involvement
is contrary to the spirit of the Community Reinvestment Act. Nothing could be fur-
ther from the truth. Approval of the proposal would help low income and minority
communities. Because banks are subject to CRA, they have every incentive to use
the real estate authorities to enhance their outreach to communities. The bank
would bring real estate services to areas now shortchanged and could use the com-
bination of real estate and financial services to better serve their low-income and
minority communities. Moreover, if the real estate unit were a subsidiary of a na-
tional bank, that subsidiary would be covered by CRA.

Bank involvement in real estate brokerage and management services is also con-
sistent with safe and sound banking. First, providing these services will help to di-
versify the income stream of these institutions and help to improve their financial
base. Real estate brokerage and management services are activities where a bank
acts only as an agent for a third party, but does not take an ownership position
in the property. By their very nature, agency activities pose very little risk to the
safety and soundness of depository institutions.

Second, under the GLB Act, the bank regulators must deem a bank to be well-
capitalized and well-managed before a banking organization can participate in any
of the expanded financial activities permitted under the GLB Act, including real es-
tate brokerage and property management. Thus, only financially strong institutions
would be authorized to engage in these activities.

Third, banking organizations are also subject to Sections 23A and 23B of the Fed-
eral Reserve Act, which limit the amount of credit and other forms of support that
a bank could provide to a real estate brokerage affiliate or subsidiary. Such limits
ensure that the safety and soundness of the bank will not be negatively impacted
by its subsidiaries or affiliates.

Fourth, many banking organizations already have years of experience in providing
real estate activities. In fact, the purchase, sale and management of real estate are
frequently significant aspects of fiduciary asset management in many bank trust de-
partments. Because banks currently have trust personnel who provide real estate
brokerage and management services on a daily basis to trust customers, providing
the service outside of the trust department would not be a new activity in which
banking organizations lack expertise. Thus, no new safety and soundness issues
would be raised.

Finally, it is important to note that a precedent already exists for bank involve-
ment in real estate activities. In over half of the States, State banking regulators
have the authority (either explicitly, through regulatory interpretations, and
through wildcard and parity statutes) to allow State-chartered banking organiza-
tions to engage in real estate activities (see the attached State-by-State listing de-
veloped by the Conference of State Bank Supervisors). Moreover, savings institu-
tions and credit unions already have brokerage authority. Allowing banks the same
rights and privileges should enhance the competition for real estate services.

512 U.S.C. §2601 et seq.

6The requirement for affiliated business disclosures is part of the regulations of the Depart-
ment of Housing and Urban Development that implement RESPA. 24 CFR §3500.15.

7Section 106(b) of the Bank Holding Company Act Amendments of 1970.
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Conclusion

In July, it will be 2 years since the filing of the original petition requesting a de-
termination that real estate brokerage and management be deemed financial in na-
ture. It is now certain that this determination will not be made until 2003, as was
indicated in an April 22, 2002 letter from Treasury Secretary Paul H. O’Neill to
Congressman Michael G. Oxley, indicating that, in consultation with the Fed, the
Treasury will not make a final decision on this proposed rule until next year.

A fundamental purpose of GLB Act was to enable banking institutions to compete
with other financial services providers, and there is ample evidence demonstrating
that the real estate competition is touting the advantages of one-stop homebuying
services. While we as an industry have always looked at real estate brokerage and
management as providing us with more options to compete in the long term, with
each passing day, real estate firms become more deeply involved in financial serv-
ices such as mortgage and insurance, and banks like mine cannot effectively com-
pete for this business. With each passing day, the case for allowing banks to offer
real estate services only gets stronger.

As an industry we have grave concerns about the broader effects of this con-
troversy and whether it sets a precedent that could hinder future approvals of new
powers under GLB. The Act was designed to keep our financial system up-to-date
by delegating those decisions to the Fed and Treasury. This goal is being frustrated
by efforts to take the case for determining what is appropriate back to Congress,
placing Congress in the very role that it delegated to the agencies with the greatest
level of expertise to make these decisions based on specific statutory criteria.

S. 1839 not only frustrates the GLB Act process, it reduces consumer choice. Con-
sumers would have fewer choices of whom to do business with; agents would have
fewer choices of whom to work for; and businesses would have fewer choices for joint
marketing, fewer potential merger partners, and fewer potential buyers. We believe
a competitive market is the best way to provide quality real estate brokerage and
management services. Increased competition clearly benefits consumers and the
economy. It is a catalyst for innovation, more customer choice, better service, and
competitive prices. I have no doubt that my customers and my community would
benefit if my small bank could offer these services.

Not only would consumers benefit from bank involvement in real estate services,
but also bank involvement is consistent with safe and sound banking. All consumer
protections that apply to independent REALTORSY would apply to bank-affiliated
real estate agents—plus bank-affiliated agents would be subject to additional
antitying regulations. And because brokerage and management are agency activi-
ties, they pose no financial risk to the safety and soundness of the banking organi-
zation.

Just 2% years ago Congress made the decision to leave this type of determination
to the regulators—so that they could keep the financial structure up-to-date and
keep Congress out of the middle of competitive disputes. NAR now wants to put
Congress back in the uncomfortable position of referee. Congress explicitly gave the
Fed and Treasury the flexibility and authority to make these determinations based
on their expert knowledge of the changes in the financial services marketplace.
Those agencies should be allowed to carry out the authority that Congress wisely
provided to them.

I thank you, Mr. Chairman, for this opportunity to present the views of the Amer-
ican Bankers Association.
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January 16, 2002
To the Members of the Unifed States House of Representatives:

The Financial Services Coordinating Council (FSCC) is an alliance of the principal trade
organizations in each of the financial service sectors formed to address issues that cut
across financial industry lines. Its members, the American Bankers Association, the
American Council of Life Insurers, the American Insurance Association, and the
Securities Industry Association, wish to express their opposition to H.R. 3424.

The fundamental purpose of the Gramm-Leach-Bliley Act (GLBA) was to develop a
flexible structure for our financial system that could adjust to changes in technology and
other aspects of the marketplace. Congress believed, and we agree, that such a flexible
structure would increase the soundness of our financial system, promote economic
growth, decrease costs, and provide consumers and businesses with more choices.
Congress recognized that the legislative process is too slow to keep pace with changes in
technology and the global marketplace, as demonstrated by the long history of
Congressional gridlock prior to GLBA.

Congress expressly gave the Federal Reserve Board and Treasury the authority to
authorize financial holding companies to engage in new activities in addition to the
products and services enumerated in the statute. In delegating this authority, Congress
sought to empower experienced and independent financial regulators to make such
determinations, based upon elaborate statutory criteria, that match marketplace realities.
This is what financial modernization legislation is about: the ability to evolve. HR.
3424 seeks to return to the pre-GLBA environment where industry competitors ask
Congress to choose winners and losers.

The financial services industry, the regulatory agencies, and Treasury are in the very
beginnings of interpreting GLBA. Reopening one of its most central provisions would
raise a great deal of uncertainty within the industry. We therefore strongly oppose H.R.

3424.
Sincerely,

American Bankers Association
American Council of Life Insurers
American Insurance Association
Securities Industry Association
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PREPARED STATEMENT OF JOHN TAYLOR
PRESIDENT AND CHIEF EXECUTIVE OFFICER
NATIONAL COMMUNITY REINVESTMENT COALITION, WASHINGTON, DC

May 23, 2002

Good morning Chairman Johnson, Senator Bennett, and distinguished Members
of the Subcommittee on Financial Institutions. My name is John Taylor, and I am
President and CEO of the National Community Reinvestment Coalition (NCRC).
NCRC is a national trade association representing more than 700 community-based
organizations and local public agencies who work daily to promote economic justice
in America and to increase fair and equal access to credit, capital, and banking serv-
ices to traditionally underserved populations in both urban and rural areas. NCRC
has represented our Nation’s communities on the Federal Reserve Board’s Con-
sumer Advisory Council (CAC), Community Development Financial Institutions
(CDFI) Advisory Board, Freddie Mac’s Housing Advisory Council, Fannie Mae’s
Housing Impact Council and before the United States Congress.

On behalf NCRC, I thank you for the opportunity to testify before you here today
on an important issue that will impact our Nation’s progress in extending the Amer-
ican Dream of homeownership to minority and low- and moderate-income families:
banks becoming real estate brokers. NCRC’s community organizations are at the
helm driving the reinvestment movement. Today, as a result of fair lending laws
like the Community Reinvestment Act (CRA), which turns 25 this year, poor neigh-
borhoods have been empowered by bank partnerships with community organizations
to address credit needs and missed market opportunities. As a result, the number
of loans to minority and working class borrowers over the last decade has increased
faster than the number of loans to more affluent borrowers.! Bank CRA commit-
ments have grown from a few million dollars a year to over $50 billion annually.2
Without these loans and commitments, the economic flow of private credit and cap-
ital into our communities would be extinct and hence, certain death for disinvested
neighborhoods.

NCRC is very concerned about the ramifications of financial holding companies
and national banks entering the real estate brokerage business. As you can imagine
from the industries represented here today, you will hear varying perspectives on
banks and real estate for consideration. I would like to emphasize that my testi-
mony today will focus on three areas that will be affected if the banking and real
estate industry are allowed to merge: competition, consumer protections, and serv-
ing our communities.

Competition

NCRC has always maintained the position that competition is beneficial for the
revitalization of communities. Healthy competition provides low-income and working
families with more housing and lending options, and offers them alternatives to
high-cost and abusive loans. However, in our rapidly shifting financial marketplace
in which our largest banks now own subprime lenders and insurance agencies, we
wonder whether product choice is increasing for our communities or whether finan-
cial conglomerates are steering consumers into costly and unnecessary products,
often layering one product on top of another to maximize their profits.

Over a decade ago, banks had a corner on the mortgage lending business with
an overwhelming 80 percent market share.? Today, however, is a different story. In
2001, the mortgage broker industry estimated that their market share has dramati-
cally grown to 65 percent of all residential mortgage originations.4 Does this mean
that banks are hurting for mortgage business? Absolutely not. Instead of relying on
loan officers, banks now depend upon mortgage brokers to make loans in minority
and low- and moderate-income communities. And too often, banks do not engage in
sufficient due diligence or do not require brokers to follow fair lending safeguards.

1The Joint Center for Housing Studies, Harvard Univeristy, The 25th Anniversary of the Com-
munity Reinvestment Act: Access to Capital in an Evolving Financial Services System, (March
2002).

2National Community Reinvestment Coalition, CRA Commitments (2002). Note: The Joint
Center for Housing Studies, Harvard Univeristy used NCRC’s database to find that low- and
moderate-income communities received a higher portion of loans in geographical area in which
lenders and community groups negotiated CRA agreements than in areas in which they did not.

3David Olson, Testimony before the Senate Committee on Banking, Housing, and Urban Af-
fairs’ Hearing, Predatory Mortgage Lending Practices: Abusive Uses of Yield Spread Premiums
(January 8, 2002).

4Tbid.
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The situation would deteriorate if banks now owned a fleet of brokerage companies
that combined lending and real estate services.

The arena of competition has dramatically shifted in the wake of Gramm-Leach-
Bliley (GLB), which blurred the distinction among financial industries. In March
2000, the Federal Reserve Board issued a list of the first 117 bank holding compa-
nies that elected to become financial holding companies to take advantage of the op-
portunities of entering into the insurance and securities markets. As of April 2002,
over 600 bank holding companies have elected to become financial holding compa-
nies in order to diversify their businesses.? Conversely, less than a dozen nonbank
firms have converted to financial holding companies for the purpose of seeking a
banking charter.6 Banks are also taking advantage of an ownership stake (less than
a controlling interest) in a financial subsidiary, meaning they form partnerships
with firms offering a plethora of financial services including: investment planning,
estate planning, asset protection, retirement planning, income tax planning and
preparation, and education planning.

To reiterate, NCRC supports competition in its truest sense—when parties act
independently and offer the most favorable terms to secure business. But one must
wonder if today’s financial market upholds the true meaning of competition when
it seems like GLB has allowed all roads to lead back to the bank. While nonbank
lenders own real estate companies, they have not utilized GLB to amass the market
power that banks now enjoy after their mad rush to become financial holding com-
panies. Would adding real estate to the menu of businesses that banks can own
level the playing field between banks and nonbanks or only serve to make banks
more powerful to the detriment of real competition in the financial industry?

NCRC maintains that the addition of real estate to the already dizzying array of
products now offered by “financial supermarkets” will lead to even greater consoli-
dation of bank market power and result in fewer choices for consumers. Our worst
nightmare in a consolidated financial market that includes real estate brokerage is:

* A bank offers favorable loan terms to its real estate affiliate, giving it significant
advantage over a competing real estate business that does not have an affiliate.

* The bank with the real estate affiliate stops offering loans to customers of non-
affiliated real estate competitors.

¢ The number of product choices offered to customers of nonaffiliated real estate
businesses decreases, resulting in higher cost loans.

During consideration of GLB, NCRC and other observers worried that the consoli-
dation afforded under GLB would lead to only higher prices. That is why GLB com-
missioned the Department of Treasury to study the effects of mergers among banks,
insurance companies, and securities firms on access to loan and bank products for
low- and moderate-income communities. Treasury’s study in January 2001 con-
cluded that it was too early to assess the impact on cross-industry mergers.” NCRC
urges Congress and the Federal financial supervisory agencies to delay allowing
banks to enter yet another industry, specifically the real estate industry, until the
Treasury rigorously measures the impacts of GLB on affordability and accessibility
of financial services.

When considering banks in real estate, policymakers have not adequately ad-
dressed the negative impacts on small real estate businesses of further industry con-
solidation. Women- and minority-owned small businesses have played a significant
role in community revitalization. Many of these real estate entrepreneurs have es-
tablished themselves in working class communities and dedicated their business to
helping rebuild formerly redlined neighborhoods through partnerships with afford-
able homeownership programs.

According to the most recent Economic Census, over 375,000 small women- and
minority-owned real estate businesses operate in this country, generating over $41
million in sales annually. The wealth generated by these new-markets businesses
plays a vital role in building a solid foundation from which veritable community re-
investment will flourish. Local real estate brokers are more likely than financial
conglomerates to bring wealth back into their community and enter into business
relationships with other neighborhood enterprises. The financial independence of
small businesses in local communities increases an individual’s stake in the eco-
nomic empowerment of a community and improves the collective well being of our
society.

5Financial Markets Center, Firms Electing to Become Financial Holding Companies Under
the Gramm-Leach-Bliley Act (April 26, 2002).

6 Rick Lazio, President and CEO of Financial Services Forum, Remarks at American Enter-
prise Institues’s Roundtable on the Gramm-Leach-Bliley Act (November 13, 2001).

7Robert E. Litan, Nicholas P. Retsinas, et al. for the Department of the Treasury, The Com-
maunity Reinvestment Act After Financial Modernization: A Final Report (January 2001).
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NCRC strongly takes that position that by allowing banks into the real estate
business, small real estate businesses will be forced out of the marketplace by the
monopolized “financial supermarkets.” Gone will be the days in which an entre-
preneur dreams of opening a specialized financial business to serve his or her neigh-
borhood customers. Instead, small real estate businesses, insurance businesses, and
small investment companies will be forced to make a decision: forfeit their owner-
ship and affiliate with a bank or face going under when a larger “financial super-
market” opens next door. Not only will our Nation’s communities hurt, our entire
economy will suffer.

Consumer Protection

Existing Problems in the Lending, Insurance, and Real Estate Markets

The next area I would like to address in regards to today’s subject matter is con-
sumer protection. Repeatedly, I have been told by industry representatives advo-
cating for banks in real estate that cross-ownership within these markets will ben-
efit the consumer by offering greater choice, greater convenience, and lower costs.
NCRC, as a leader in fighting predatory lending, takes the issue of “benefiting the
consumer” very seriously. Last summer, NCRC testified before the Full Committee
during the 2-day hearings on predatory mortgage lending practices about the plague
of abusive lending and equity stripping from communities of color. Lenders are not
alone at the receiving end of NCRC criticism. Our membership organizations who
are entrenched in the frontlines of protecting homeowners, also battle insurance
redlining and unscrupulous real estate “property flippers.” In testifying before you
today, I must be honest to NCRC’s mission of economic justice and state emphati-
cally that injustice exists in the banking, insurance, and real estate industries. Until
the problems are solved to protect borrowers and consumers, these markets should
not be commingled.

According to the Department of Housing and Urban Development’s (HUD) just re-
leased report Black and White Disparities in Subprime Mortgage Refinance Lending,
subprime refinance mortgages accounted for 36.3 percent of total refinance mort-
gages in low-income neighborhoods compared to 23.8 of total refinance lending na-
tionwide in 2000.8 Borrowers in prominently African-American low-income neighbor-
hoods were 1.5 times more likely in 2000 to refinance with a subprime lender than
borrowers in all low-income neighborhoods. Borrowers in upper-income African-
American neighborhoods were 2.9 times more likely to refinance with a subprime
lender than borrowers in upper income neighborhoods overall.

NCRC research has found similar disparities. For example, major subprime and
manufactured home lenders made 47 percent of the refinance loans in predomi-
nantly African-American and Hispanic neighborhoods in the District of Columbia in
2000, a significant increase from 39 percent of the loans in 1999 and 25 percent of
the loans in 1994. In contrast, subprime and manufactured home lenders made less
than 4 percent of the loans in predominantly white neighborhoods in the 3 years
of the study.

Substantial evidence suggests that subprime borrowers in minority communities
experience price discrimination. Over the last several years, Home Mortgage Disclo-
sure Act (HMDA) data has indicated that African-American applicants are denied
twice as often as whites. NCRC believes that it does not necessarily follow that
African-American are twice as likely to have bad credit. And given that African-
Americans are denied twice as often for conventional loans as whites, it does not
follow that minority communities should be five times as likely to receive subprime
loans as documented in an earlier HUD study.® In some geographical areas, the dis-
parity is much greater than five to one.

The major secondary market institutions have found pricing inefficiencies in
subprime loans. Freddie Mac states that up to 30 percent of subprime borrowers
were creditworthy for prime loans. Fannie Mae’s CEO, Franklin Raines, is quoted
as saying that half of all subprime borrowers could have received prime loans.10

A study by the Research Institute for Housing America (RIHA) concludes that
minority borrowers are more likely to receive subprime loans after controlling for

8Randall M. Scheessel for the Department of Housing and Urban Development, Black and
White Disparities in Subprime Mortgage Refinance Lending (April 2002).

91bid. See also National Anti-Predatory Lending Policy is Good for America, NCRC Anti-Pred-
atory Lending Toolkit (March 2002).

10Kathleen Day, “Fannie Mae Vows More Minority Lending.” Washington Post, March 16,
2000, E1. Freddie Mac, Automated Underwriting: Making Mortgage Lending Simpler for Amer-
ica’s Families, Chapter 5 (Spetmeber 1996).
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credit risk factors.!® RIHA cautions against a conclusion that price discrimination
alone explains this since minority borrowers may have different techniques of
searching for lenders. However, considering the totality of the research by NCRC,
HUD, Fannie Mae, Freddie Mac, RIHA, and others, it seems fair to say that the
burden of proof lies with those who assert that discrimination does not occur in the
subprime market.

The issue of insurance redlining is also a problem, but unlike home mortgage
lending, insurance data is limited to only a handful of States. Since 1995, California
has required insurance companies to file data indicating the race and gender of pol-
icyholders, the number of policies sold and cancelled, and location of offices and
agents, all sorted by ZIP code. Working with the California Department of Insur-
ance, consumer advocate Birny Birnbaum of the Center for Economic Justice (CEdJ)
obtained data that show disparities between the rate at which insurance companies
write policies in low-income communities and the rate at which policies are written
in middle- to upper-income communities. For example, in 1995, CEJ reported that
approximately 16 percent of California’s population lived in underserved commu-
nities; however, the data reported by State Farm revealed the company had only
2.59 percent of its agents in those communities.12 CEJ further concluded that the
average insurer wrote only 5.57 percent of its private passenger automobile liability
policies and only 6.62 percent of its homeowners policies in low-income, minority
ZIP codes.

State Farm, one of the Nation’s largest insurance companies, is also a Federally
chartered thrift. As such, it offers a full range of banking services, including taking
deposits and making various types of home mortgage, auto and home equity loans,
in addition to full range investment products. Interestingly enough, 1 month ago,
State Farm, California’s largest insurer of homes, indicated it has stopped writing
new homeowner policies in the State due to a surge in the amount of claims over
the last two years.!3 If lawmakers add real estate services to the roster of State
Farm products, would this only increase the clout of State Farm and other giants?
Would conglomerates turn product flow “on” or “off” in order to obtain concessions
from regulatory agencies in States dependent upon their services?

As I mentioned, the real estate market is not without its unscrupulous actors
either. Property flipping involves buying a home at a low price and then reselling
it at fraudulently inflated price within a short time frame, often after making only
cosmetic improvements to the property. NCRC has seen the following practices em-
ployed in property flipping schemes:

* Real estate investors continually buying neglected properties at sheriff sales and
reselling homes at escalated prices to unsophisticated first-time homebuyers;
Using real estate agents, licensed and nonlicensed individuals, as a front;
Targeting immigrant communities, particularly nonEnglish speaking individuals;
Colluding with property appraisers to inflate property value;

Colluding with home inspectors to secure clean reports; and

Tricking homeowners into thinking they are dealing with legitimate real estate
companies.

In 2000, the Department of Housing and Urban Development Inspector General
(IG) testified about the rampant flipping rings the Agency was combating.14 One in-
vestigation alone uncovered over 1,200 flipped loans totaling approximately $160
million. Twenty-five percent of the loans were in default. The IG indicated that ap-
proximately 100 representatives of lending and real estate industries colluded on
this scheme. Another IG flipping investigation involved a HUD employee who con-
spired with a real estate agent to carry out a systematic scheme of selling HUD-
owned properties at prices far below HUD’s listed price. The FHA Insurance Fund
lost several million dollars as a result of this scam. If Congress allows banks and
real estate firms to combine without strengthening the consumer protection laws,

11 Anthony Pennington-Cross, Anthony Yezer, and Joseph Nichols for the Research Institue
for Housing America, Credit Risk and Mortgage Lending: Who Uses Subprime and Why? (Octo-
ber 2000).

12 Consumer Union Press Release, State Farm Loses on Attempt to Block Disclosure of Insur-
ance Redlining Data (March 8, 2000).

13E. Scott Reckard, “State Farm Won’t Write New Homeowners Policies.” LA Times, April 23,
2002.

14 Susan Gaffney, Inspector General, Department of Housing and Urban Development, Testi-
mony before the Senate Permanent Subcommittee on Investigations, Committee on Govern-
mental Affairs’ Hearing, HUD’s Government Insured Mortgages: The Problem of Proerty “Flip-
ping” (June 30, 2000).
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our communities are more likely to be victims of scams than beneficiaries of greater
product choice and lower prices.

Consumer Choice

As I previously mentioned NCRC was vocal during the consideration of Gramm-
Leach-Bliley about the potential of banks product packing without regard of true
customer needs.'®> Banks are not shy about advertising their cross-marketing strat-
egy: targeting an existing customer is easier and more profitable than acquiring a
new one.

The Bank Holding Company Act, as amended, prohibits a bank from extending
or varying the consideration for credit on the condition that the customer obtain any
other nonbanking product from the bank holding company or any other subsidiary
of the bank holding company. This prevents a bank from offering a reduced interest
rate on a loan that may be used only to purchase products made or sold by an affil-
iate of the bank. However, the statute provides exceptions and exemptions that
“financial supermarkets” can take advantage of when cross-selling their products.

Another problem for unsophisticated banking consumers is the perception that ap-
proval of their loan is contingent on their purchasing insurance or other products
from bank affiliates. NCRC believes that banks should not force consumers to buy
unwanted or unnecessary products, nor should they offer incentives to induce bor-
rowers to purchase more products than they can afford.

Last year Citibank sought and received a favorable exemption from antitying pro-
hibitions to offer incentives to their credit card, mortgage, or loan customers who
maintain a combined minimum balance in a package of products and services that
include annuities, auto, homeowners, life, and/or long-term care insurance from in-
surance affiliates of Citibank.16 The incentives would include lower interest rates
and/or other items, such as airline frequent flyer miles or contributions to accounts
maintained by a customer with other Citibank affiliates.

Is it really in the best interest of the consumer to be bombarded with credit card
applications, insurance product brochures, investment fund prospectuses, and now
perhaps real estate marketing materials when they go to a bank simply to open a
checking account? Allowing banks into yet another industry would only compound
the abuses associated with incentives and inducements to purchasing an array of
products.

Where are banks’ priorities when there are over 10 million Americans who do not
have checking accounts? 17 Today, NCRC issues a challenge to the lenders to open
your doors to the unbanked; for every product package you market to existing cus-
tomer, dedicate the same energy to marketing Individual Development Accounts and
lifeline and low-cost accounts to underserved communities.

Finally, on the issue of choice, NCRC is very concerned that if banks are allowed
in the real estate business, consumers using a bank affiliated real estate agent will
be at a disadvantage when attempting to shop for the best priced loan product, par-
ticularly if a bank employs exclusivity with its affiliate.

Serving Our Communities

The final point that I would like to address is the stake our Nation’s communities
have in the decision to expand banking business lines even further to include real
estate. At the start of my testimony, I mentioned the great success story of how
CRA has lead to the introduction of bank partnerships and commitments in for-
merly divested communities. I would briefly like to elaborate how CRA must be up-
dated to cover all of the activities that financial institutions are now permitted to
undertake.

As you know, CRA only applies to the depository subsidiaries of financial holding
companies. Other parts of the holding companies have no obligation to serve the en-
tire community in which they do business, including low- and moderate-income com-
munities. As CRA increasingly applies to a smaller portion of burgeoning holding
companies, the risk that low- and moderate-income communities will once again be-
come neglected—after years of steady progress in expanding homeownership oppor-
tunities down the income ladder—increases. Despite the Federal Reserve Board’s
findings in its study mandated by GLB that CRA-related loans are profitable, finan-
cial holding companies will become tempted to overlook low- and moderate-income
markets as they enter new lines of business.

15 John Taylor, Testimony before the Senate Committee on Banking, Housing, and Urban Af-
fairs’ Hearing, Financial Services Legislation (February 25, 1999).

16 Opinion Letter of J. Virgil Mattingly, General Counsel, Federal Reserve (May 16, 2001).

17The Federal Reserve Board, Survey of Consumer Finances (1998).
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It is a travesty to each and every underserved rural community and inner city
neighborhood in our country that CRA basically ends with checking products and
lending activities. When the Unites States Congress passed GBL, it missed a tre-
mendous opportunity to extend community reinvestment requirements to all bank
affiliates, insurance companies and securities firms. Thirty-six Members of the
House of Representatives support our position and have cosponsored the Commu-
nity Reinvestment Modernization Act (H.R.865). As an addendum to my testimony,
I have attached the first few pages of this bill detailing purposes, findings, and sec-
tions covered, and ask for your consideration of this important measure.

If the banks are allowed into the real estate market NCRC strongly advocates for
CRA coverage to be extended to the real estate affiliates to ensure these companies
have agents in low- and moderate-income communities to serve minority and work-
ing class families. NCRC also strongly encourages Congress to enact a strong
antipredatory law to prohibit abusive lending and property flipping.

In closing, I leave you with a true story of how a REALTORE helped identify a
discriminatory, predatory lending practice and subsequently brought it to the atten-
tion of NCRC’s Civil Rights Department for Assistance.

The victims were an elderly minority couple who owned their home in the Mount
Pleasant neighborhood, here in the District of Columbia, for over 43 years. In order
to pay medical expenses, an independent mortgage company convinced the couple
to take out an adjustable rate mortgage with a prepayment penalty and a loan pay-
ment that exceeded the couple’s monthly income. Faced with imminent foreclosure,
the couple was forced to consider a “short sale” of their home. The victims retained
a REALTORE to facilitate the sale of the home, who quickly identified that the ap-
praisal conducted by the mortgage company was substantially inflated. Ultimately,
a buyer was identified and a purchase contract placed. Unbeknown to all the parties
involved the victims had prepayment penalty of $13,791.06 included in the note that
stalled the real estate transaction. It was only after victims’ REALTORU requested
NCRC to intervene that the sale took place.

If the real estate agent had been affiliated with a predatory lender or any lender
for that matter, it is doubtful that the agent would have acted as an independent
watchdog. When we allow additional industry consolidation without providing
stronger community protection laws, we remove the checks and balances that guard
against abuses in power. Fewer independent businesses with stakes in their commu-
nities exist to protect against the exploitation and plunder of greedy conglomerates.

I thank you, Mr. Chairman, for this opportunity to testify and present the views
of the National Community Reinvestment Coalition. I will be happy to answer any
questions you may have.
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To enhance the availability of capital and credit for all citizens and commu-

nities, to ensure that community reinvestment keeps pace as banks,
securities firms, and other financial service providers become affiliates
as a result of the enactment of the Gramm-Leach-Bliley Aect, and for
other purposes.

IN THE HOUSE OF REPRESENTATIVES
MAagrcH 6, 2001

Mr. BARRETT (for himself, Mr. GUTIERREZ, Mr. FRANK, Mrs. JONES of Ohio,

Ms. BALDWIN, Ms. MCKINNEY, Mr. MCGOVERN, Ms. HooLry of Oregon,
Mr. CAPUANO, Mr. BONIOR, Mr. BLAGOJEVICH, Mr. ACEVEDO-VILA, Mr.
FILNER, Mr. HINCHEY, Ms. ROYBAL-ALLARD, Mrs. MEEK of Florida,
Mr. ENGEL, Mr. McDERMOTT, Mr. Towns, Mr. RUsH, and Ms. NOR-
TON) introduced the following bill; which was referred to the Committee
on Financial Services

A BILL

To enhance the availability of capital and credit for all citi-

1

zens and communities, to ensure that community rein-
vestment keeps pace as banks, securities firms, and other
financial service providers become affiliates as a result
of the enactment of the Gramm-Leach-Bliley Act, and
for other purposes.

Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,
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2
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the
“Community Reinvestment Modernization Act of 20017,
(b) TABLE OF CONTENTS.—The table of contents for

this Act is as follows:

Sec. 1. Short title; table of contents.
See. 2. Findings.
See. 3. Purposes.

TITLE I—MODERNIZATION OF COMMUNITY REINVESTMENT ACT
OF 1977 AND COMMUNITY SERVICE OBLIGATIONS

See. 101. Extension of community reinvestment obligations within a financial
holding company.

Sec. 102. Provisions relating to improved responsiveness of insured depository
institutions to Community Reinvestment Act of 1977.

See. 103. Reduction of CRA rating due to predatory lending and other negative
credit practices.

See. 104. Responsiveness to community needs for securities and investment
services.

Sec. 105. Responsiveness to community needs for mortgages and mortgage re-
lated services by mortgage banks.

Sec. 106. Responsiveness to community needs for insurance services.

See. 107. Satisfactory ratings required by securities company, mortgage bank,
and insurance company affiliates of financial holding compa-
nies.

TITLE 1I--DATA DISCLOSURE REQUIREMENTS

Subtitle A—Disclosure of Insurance Availability and Insurer Investment
Information

See. 201. Shert title.

See. 202. Establishment of general requirements to submit information.

Sec. 203. Reporting of noncommereial insurance information.

Sec. 204. Reporting of rural insurance information.

Sec. 203. Waiver of reporting requirements.

Seec. 206. Reporting by private mortgage insurers.

See. 207. Reporting of information regarding investments by insurers.

See. 208. Submission of information to Sceretary and maintenance of informa-
tion.

See. 209. Availability and access system.

Sec. 210. Designations.

Sec. 211. Enforeement.

See. 212. Exemption and relation to State laws.

See. 213. Regulations.

Sec. 214. Definitions.

Sec. 215. Effective date.

Subtitle B—Improvements in Other Data Disclosure Requirements

<HR 865 IH
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221. Improve small business and agrieulture lending data disclosure.
222, Maintenance and disclosure of information by the Financial Institu-
tions Examination Counsel.

TITLE I—REGULATORY AND STRUCTURAL REFORMS

301. Antiredlining requirement for financial helding companies.

302. Notice and public comment required before establishing a financial
holding company.

303. Public meetings for bank acquisitions and mergers.

304. CRA examination schedule for small banks.

305. CRA sunshine requirements.

306. Continuing community reinvestment requirement for financial holding
companies.

. 307. Changes in reporting requirements under the Iome Mortgage Disclo-

sure Act of 1973,

SEC. 2. FINDINGS.

The Congress hereby finds as follows:

(1) It is necessary to increase homeownership
and small business ownership for low- and moderate-
income borrowers and persons of color.

{(2) The United States has an overall home-
ownership rate of 66.7 percent, while Hispanic and
African-American homeownership rates are 46.2 per-
cent and 46.9 percent respectively.

(3) The homeownership rate in central eities is
50.3 percent, compared to 73.5 percent for the sub-
urbs.

(4) It is necessary to close the wealth gap in
the United States and to increase aceess to insur-
ance products.

(5) In 1998, the median net worth for His-
panic, African-American, Asian, and other minority

families was $16,400, which was 17.3 pereent of the

»HR 865 IH
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4
median net worth of $94,900 for nonhispanic white
families.

(6) Families earning $10,000 to $25,000 had a
median net worth of $24,800 in 1998 but $31,000
in 1995.

(7) Research conducted by the chief economist
of the National Assoclation of Insurance Commis-
sioners found that after controlling for risk of loss,
a 10 percentage point increase in the number of mi-
norities in a zip code is associated with a 2 pereent-
age point increase in the number of “FAIR plans”,
which are government-sponsored insurance plans of
last resort for those who cannot obtain insuranee in
the private market.

(8) In order to increase access to credit, wealth
and insurance, it is necessary to modernize the Com-
munity Reinvestment Act of 1977 to reflect shifting
trends in the financial services industry.

(9) Currently, about 40 percent of the assets in
the financial industry reside in bank and thrifts and
are covered by the Community Reinvestment Act of
1977, down from about 60 percent in the early
1980s.

3. PURPOSES.

The purposes of this Act are as follows:

+HR 865 IH
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b))

(1) To enhance the availability of financial serv-
ices to citizens of all economie circumstances and in
all geographic areas.

(2) To enhance the ability of finaneial institu-
tions to meet the capital and credit needs of all citi-
zens and communities, ineluding underserved com-
munities and populations.

(3) To ensure that community reinvestment

L\~ BE BN B Y " - I

keeps paee with the affiliation of banks, securities

—
o

firms, and other financial service providers, as pro-
vided by the Gramm-Leach-Bliley Act.
TITLE I—MODERNIZATION OF
COMMUNITY REINVESTMENT
14 ACT OF 1977 AND COMMUNITY
15 SERVICE OBLIGATIONS.

16 SEC. 101. EXTENSION OF COMMUNITY REINVESTMENT OB-

p— e e
LS R N R

17 LIGATIONS WITHIN A FINANCIAL HOLDING
18 COMPANY.
19 Section 4(l) of the Bank Holding Company Act of

20 1956 (12 U.S.C. 1843(1)) is amended by adding at the
21 end the following new paragraph:

22 “(4) COMMUNITY NEEDS.—

23 “(A) IN GENERAL.—AIl nonbank affiliates
24 of bank holding companies that engage in lend-
25 ing or offer banking products or services shall

«HR 865 IH
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PREPARED STATEMENT OF HOWARD W. HANNA, II1
VICE CHAIRMAN, THE REAL ESTATE SERVICES PROVIDERS COUNCIL, INC. (RESPROY)
PRINCIPAL AND FORMER CHAIRMAN, THE REALTY ALLIANCE
PRESIDENT AND CHIEF EXECUTIVE OFFICER, HOWARD HANNA REAL ESTATE SERVICES
PITTSBURGH, PENNSYLVANIA

May 23, 2002

Good morning, Mr. Chairman and Members of the Subcommittee. My name is
Howard W. Hanna, III and I am President and CEO of Howard Hanna Real Estate
Services, a family owned and operated full service real estate brokerage company
headquartered in Pittsburgh, Pennsylvania.

Howard Hanna Real Estate Services has 65 residential and commercial real es-
tate brokerage offices doing real estate sales and leasing in Pennsylvania, Ohio,
West Virginia, and New York State, and a mortgage banking company. Hanna
Financial Services, which is licensed in those four States and also Illinois, Mary-
land, Colorado, Wisconsin, and North Carolina.

Our firm has 1,500 associates and employees, of which 1,128 are members of the
National Association of REALTORSY, and I am proud to be a 32-year member of
the REALTORS® Association of Metropolitan Pittsburgh, the Pennsylvania Associa-
tion of REALTORSY, and the National Association of REALTORS".

I currently serve as Vice Chairman of The Real Estate Services Providers Council,
Inc. (RESPROU) and I am a Member of The Realty Alliance. I represent both organi-
zations today.

RESPRO" is a national nonprofit trade association of approximately 200 residen-
tial real estate brokerage, mortgage, home building, title, and other settlement serv-
ice companies who united in 1992 to promote an environment that enables providers
to offer diversified services for homebuyers and owners (one-stop shopping) through
strategic alliances across industry lines.

Approximately 55 percent of RESPRO™’s members engage in residential real es-
tate brokerage, either directly or as a franchisor. Most of our real estate broker
members are what I will refer to as “integrated” real estate brokerage firms, which
means that we also offer mortgage, title, and/or other settlement services to our
customers.

The Realty Alliance is a national organization of 45 regional, residential real es-
tate brokerage firms that provides its members with idea sharing venues, industry
forecasts and analysis, financial benchmarking, and technology information.

Together, RESPRO" and The Realty Alliance members who are in the real estate
brokerage business have closed over one million residential real estate transactions
for a sales volume of over $1.8 trillion, utilizing over 300,000 sales associates and
over 78,000 employees in over 50,000 offices nationwide.

Position of RESPRO" and The Realty Alliance Position on
Bank-Real Estate Affiliations

Both RESPRO" and The Realty Alliance have formally decided, on a vote of their
respective Boards of Directors, to support the 2001 proposal by the Federal Reserve
Board (Fed) and Treasury Department to allow financial holding companies and na-
tional bank subsidiaries into the real estate brokerage and related businesses by de-
claring these activities to be “financial in nature”, and to oppose legislation (S. 1839,
H.R. 3424) to block this proposal.

All available evidence shows that homebuyers like one-stop shopping, and that re-
alty-based one-stop shopping offers potential consumer benefits such as convenience
and lower costs. RESPROUY and The Realty Alliance believe in free enterprise and
a competitive marketplace that would allow any company to offer consumers these
benefits, regardless of its industry or affiliation.

Today’s Realty-Based One-Stop Shopping Programs

According to a 1999 study conducted by the independent consulting firm of Wes-
ton Edwards & Associates, the top 350 real estate brokerage firms closed $22 billion
in mortgage loans in 1998, and realty-based and builder-based lending accounted for
about 10 percent of all purchase money mortgages that same year.! Edwards esti-
mated that this amount would double to 20 percent within 3 years.2

1“Changes in the Way Homes Are and Will Be Bought and Sold”, By Weston Edwards & Asso-
ciates, 1999.

2Weston Edwards & Associates is expected to publish 2002 statistics in the area sometime
in 2003.
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Edwards also found that 66 to 69 percent of the 250 largest residential real estate
brokerage firms in the country offer mortgages, 31 percent offer title, closing, escrow
or personal insurance in 1996.3

The Potential Consumer Benefits of Realty-Based One-Stop Shopping

Since real estate brokerage firms have entered mortgage and other financial serv-
ices businesses, there have been several consumer surveys and economic studies to
assess their impact. All have conclusively shown that realty-based one-stop shopping
programs in today’s marketplace offer many potential benefits to the homebuyer.

The most recent survey of consumer attitudes toward realty-based one-stop shop-
ping, which is attached to this testimony, was performed in March of this year.
Harris Interactive, the parent of Harris Poll, surveyed 2,052 recent and future
homebuyers and found:

e That 82 percent of homebuyers would “strongly” or “somewhat” strongly consider
using a one-stop shopping service for their home purchase.

* That when a homebuyer is aware that a real estate brokerage firm offers a full
range of services, it positively affects their selection of a real estate agent 44 per-
cent of the time.

e That the three preferred sources of one-stop shopping programs are mortgage
companies, banks and credit unions, and real estate brokerage firms.

e That 64 percent of homebuyers who recently used one-stop shopping programs
had a much better overall experience with their home purchase transaction.

e That over 90 percent of homebuyers who did not use one-stop shopping programs
believed that if they had used one, they would have had a better overall home
purchase experience because:

¢ They would have had just one person to contact,

They would have saved money if the company offered discounted prices,

It would have sped up the homebuying process,

It would have prevented things from falling through the cracks; and

It would have assured one standard level of brand-named service from all pro-
viders of the home purchase services.*

The Edwards study I mentioned earlier found that mortgages offered by realty-
based one-stop shopping programs are competitive in both price and service. It con-
cluded that real estate agents prefer using outside lenders unless the in-house mort-
gage service is exceptional, and that they only recommend the in-house product to
the homebuyer when the loan product is within 1/8th of a percent of the best rate
and when he or she believes the service is superior to outside mortgage products.
The Edwards study also found that 96 percent of realty-owned mortgage brokerage
operations use multilender systems, in order to give their real estate sales force and
their customers a choice of mortgage lenders.

A 1994 economic study commissioned by RESPROC and conducted by Lexecon,
Inc., a national economic consulting firm, also found that realty-based one-stop
shopping programs potentially offer lower costs.> The study compared title and clos-
ing costs between realty-owned title companies and independent title companies in
over 1,000 home purchase transactions throughout seven States—Florida, Min-
nesota, Tennessee, Wisconsin, Mississippi, Pennsylvania, and California—and con-
cluded that title and closing costs for realty-owned title companies were not only
competitive with those of independent title companies, but actually resulted in a 2
percent cost savings.®

3“One-Stop-Shopping For The Homebuyer: A Rapidly Expanding Channel of Distribution”, by
Weston Edwards & Associates, 1997. The business structures of these realty-owned one-stop
shopping programs vary. Many of the largest firms have created wholly-owned mortgage lending
or brokerage, title, and/or insurance subsidiaries. Smaller firms have created joint ventures with
local or national mortgage lenders, financial institutions, or mortgage subsidiaries of financial
holding companies, title underwriters, or title agencies that are jointly owned (e.g. 50 percent—
50 percent) by the partners.

4The survey also asked homebuyers how they felt about financial institutions entering the
real estate brokerage business. Sixty-nine percent believed it would positively affect the range
of services available through one company, 47 percent believed it would positively impact the
number of choices of companies to conduct their home purchase transaction, and 46 percent be-
lieved it would positively affect the price they paid for the services needed to conduct the home
purchase transaction.

5“Economic Analysis of Restrictions on Diversified Real Estate Services Providers”, by
Lexecon, Inc., January 3, 1995.

6In a 1996 Economic Analysis accompanying a final RESPA regulation, the Department of
Housing and Urban Development (HUD) offered its independent analysis of both the Lexecon,
Inc. study and the Edwards study. It concluded that “. . . referral activity among affiliates

Continued
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The bottom line is that every consumer survey and empirical study to date has
shown that homebuyers prefer and potentially benefit from realty-based one-stop
shopping programs.

Integrated Real Estate Brokerage Companies Favor Open Competition

As you know, the banking industry has argued that financial holding companies
and national bank subsidiaries should be able to compete with integrated real estate
firms such as Howard Hanna Real Estate Services, Long & Foster Real Estate, and
other RESPROY and Realty Alliance members. In addition, some participants in
this debate have accused the real estate brokerage industry as being “hypocritical”
by wanting to be in the financial services business without letting financial institu-
tions compete with us in the real estate brokerage business.

I can assure you that the vast majority of RESPRO" and Realty Alliance mem-
bers favor open competition and believe that banks should be able to compete with
us in our primary business in the same way we compete with them in the mortgage
and other settlement service businesses.

Over the last 20 years, a number of financial conglomerates have entered the real
estate brokerage business, with varying degrees of success: in the 1980’s and early
1990’s, Sears Roebuck owned Coldwell Banker, Metropolitan Life owned Century 21,
and Merrill Lynch owned Merrill Lynch Realty. Today, General Motors Acceptance
Corporation (GMAC) owns GMAC Real Estate, Prudential Insurance Company owns
Prudential Realty, Cendant Corporation operates the Century 21, ERA, and
Coldwell Banker franchises, and Warren Buffet’s Berkshire Hathaway owns Home
Services of America, Inc.

Initially, these companies appeared to have significant competitive advantages
over traditional real estate brokerage companies, such as national distribution out-
lets, consumer marketing lists that made it easy to reach everyone, valuable data
about buying habits, and tremendous name recognition. Sears even had access to
Federally insured deposits through its affiliate Sears Savings Bank.

Their entry into the business real estate brokerage business concerned many inde-
pendent real estate brokerage firms at the time. In fact, in 1981, the long range
planning committee of a national network of large regional independent brokerage
firms issued a report to its members that stated that Merrill Lynch and Sears were
the two greatest threats to the solvency of real estate brokerage firms ever faced
by the industry.

But this prediction was unfounded. Sears, Merrill Lynch, and Metropolitan Life
have since left the real estate brokerage business. While Prudential, GMAC,
Cendant, and Berkshire Hathaway remain competitors, their presence in the real
estate marketplace has not changed the basic character of the real estate brokerage
business. In fact, we believe that their entry contributed to the development of a
wider range of services and caused traditional real estate brokerage firms to become
more efficient and more consumer-focused than they were before.

Federally insured financial institutions also have entered residential real estate
markets over the years. This is not surprising, since over 50 percent of financial in-
stitutions (State-chartered banks in 26 States, Federal savings associations, and
credit unions) can currently engage in real estate brokerage.

Metropolitan Financial Corporation owned Minneapolis-based Edina Realty from
1988 to 1995, Sears Savings Bank was affiliated with Coldwell Banker, and Twin
Cities Federal (TCF) and Great Western at one time owned real estate brokerage
firms. Savings institutions or State-chartered banks have also acquired real estate
brokerage firms in Connecticut, Pennsylvania, Delaware, Texas, New York, and
Florida. But over time, most of these financial institutions sold their real estate bro-
kerage businesses and retreated from the marketplace.

Finally, it’s important to remember that real estate brokerage firms would have
the ability to acquire Federally chartered financial institutions if the Fed-Treasury
rule is finalized. Earlier this month, a bank in Pittsburgh with 25 offices and assets
of $800 million that Howard Hanna Real Estate Services had a close working rela-
tionship with was sold to another bank. This was a bank that our real estate com-
pany would have been interested in purchasing if we were allowed to do so under
Federal law.

might still benefit consumers because of the possibility of immediate savings in shopping time
and hassle and future reductions in prices due to lower marketing and other costs. Taking these
benefits into account, referrals among affiliated firms are probably neutral and possibly bene-
ficial to consumers.”
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There Should Be A Level Playing Field Between Bank-Owned and
Non-Bank Real Estate Brokerage Firms Under RESPA and State Laws

While RESPROU and The Realty Alliance support the ability of financial holding
companies and national bank subsidiaries to enter the real estate brokerage busi-
ness, we also believe that bank-owned and nonbank real estate brokerage firms
should compete under a similar Federal and State regulatory environment.

The Real Estate Settlement Procedures Act (RESPA)

At the Federal level, all settlement service providers, including integrated real es-
tate brokerage firms and our real estate agents, must comply with the Real Estate
Settlement Procedures Act (RESPA), which requires that a lender give a Good Faith
Estimate (GFE) of the closing costs 3 days after the application and a HUD-1 Set-
tlement Statement at closing. Section 8 of RESPA also prohibits settlement service
providers from giving or receiving referral fees, or “kickbacks”.

Integrated real estate brokerage firms also are subject to RESPA’s “affiliated busi-
ness” restrictions, which requires us, before we refer business to our mortgage, title
or other settlement service affiliates, to (1) disclose the nature of the financial rela-
tionship; (2) not require the use of the affiliated settlement service; and (3) not give
or receive any payments (referral fees) that are otherwise prohibited under RESPA.
Under the last requirement, neither the real estate brokerage firm nor its real es-
tate sales associates can accept any “thing of value” from an affiliated mortgage or
other settlement service provider for referrals of business.”

Financial holding companies and national bank subsidiaries that enter the real
estate brokerage business would be subject to these RESPA guidelines, which we
believe is appropriate.

But in the near future, HUD is expected to issue a proposed RESPA rule that
would exempt providers from Section 8 of RESPA if they guarantee the lump-sum
cost of a settlement service “package”.

For there to continue to be a level playing field between bank-owned and nonbank
real estate brokerage firms, it is essential that HUD allow nonmortgage lenders
such as real estate brokerage firms to offer a guaranteed “package” to our customers
in the same manner as mortgage lenders. We urge Congress to closely monitor the
progress of this HUD rulemaking proceeding to assure that all providers have the
ability to compete under any new regulatory environment under RESPA, regardless
of their industry or affiliation.

State Laws Affecting Integrated Real Estate Brokerage Firms

Integrated residential real estate brokerage firms also are subject to a myriad of
State laws and regulations that prohibit or restrict their operations.

In 2001, 37 States had statutes, regulations, or policies that place percentage limi-
tations on the amount of business a title insurer or agent can receive from an affil-
iate, including an affiliated real estate broker, real estate agent, home builder, mort-
gage lender, or financial institution.8 Other States have enacted laws that prohibit
a person from receiving a fee as real estate broker or salesperson and mortgage
broker in the same transaction.

As you know, the Gramm-Leach-Bliley Act (GLBA) prohibited States from (1) pre-
venting a depository institution or affiliate from being affiliated with any entity au-
thorized by the Act; (2) preventing or significantly interfering with the ability of a
depository institution or affiliate to engage in insurance sales, solicitation or cross-
marketing; or (3) preventing or significantly interfering with the ability of an in-
surer or affiliate to become a financial holding company or to acquire control of a
depository institution.

Since GLBA passed Congress, some financial institutions have successfully ex-
empted themselves from these State restrictions under GLBA’s State preemption
provisions. For example, the Kansas Insurance Department ruled in 2001 that
GLBA preempted Kansas financial institutions only from a Kansas State law that

7In addition, any mortgage, title, or other settlement service joint venture created by a real
estate brokerage firm must comply with guidelines issued in a 1996 Department of Housing and
Urban Development (HUD) Policy Statement that intended to prevent “sham” joint ventures cre-
ated primarily as a conduit for violating Section 8 of RESPA. Under these joint venture guide-
lines, HUD announced that it will look at a variety of factors to determine whether a joint ven-
ture is a “sham” or a legitimate joint venture, including whether both partners invest capital
in the entity, whether the entity performs “core” settlement services, whether the entity has sep-
arate management and employees, and whether the partners’ return on their ownership interest
is proportional to the capital they invested in the joint venture entity.

8“State Survey of Affiliated Business Laws”, by the Real Estate Services Providers Council,
Inc. (RESPROU), 2001.
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prohibited a title agency from receiving in excess of 20 percent of its operating rev-
enue from an affiliate.

As a result, Kansas financial institutions may own a title company but non-
financial institutions, including real estate brokerage firms, may not. If financial
holding companies and national bank subsidiaries are allowed to own real estate
brokerage firms, then bank-owned real estate brokerage firms could own title agen-
cies but nonbank real estate brokerage firms could not.

RESPROU and The Realty Alliance members have consistently opposed these
state antiaffiliation laws over the years, and we support their preemption or repeal
for both financial institutions and nonfinancial institutions. If the Fed and the
Treasury approve a final rule, we urge Congress to assure that State laws apply
equally to all real estate brokerage firms, regardless of their affiliation. This would
better enable all real estate brokerage firms to offer homebuyers the benefits of one-
stop shopping programs, regardless of whether they are affiliated with a financial
institution.

Mr. Chairman, I again thank you for the opportunity to testify, and I would be
glad to answer any questions.
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Gien Ellyn, tinois
Nebraska Realtors Association

Lincoln, NE
Ohio Association of Realtors
Columbus, Ohio
Peirson & Patterson
Dallas, Texas
Reed Smith, LLP
Washington, DC
‘Weiner, Brodsky, Sidman & Kider, P.C.
Washington, D.C.
WHR Group fnc.
Pewavikee, Wisconsin

State Affiliate

Members
Allied Escrow & Title, LLC
Englewood, Colorado
American Home Title & Escrow
Denver, Colorado
Bray & Company
Grand Junction, Colorado
Chicago Title of Colorado
Denver, Coforado
Colorado Association of Realtors
Englewood, Colorado
Equity Title Agency, LLC
Englewood, Colorado
First American Heritage Title Co.
Denver, Colorado
First National Title Services
Denver, Colorado
Frontier Title, LLC
Denver, Colorado
Mortgage Quote Service, Inc.
Houstoi, Texas
Mountain States Title Corp.
Denver, Colorado
Qakwood Homes, LLC
Englewood, Colorado
Realty Warld, John Horton & Assoc.
AusHn, Texas
RE/MAX Alliance Group
Arvada, Colorado
RE/MAX Lonestar
Southlake, Texas
Transnation Title Insurance Co.
Denver, Colorado
Universal Land Title of Colorado
Denver, Colorado
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Realty Alliance Members

Allen Tate Company

Arvida Reaity Services

Baird & Wamer

CBSHOME Real Estate Co.
Champion Reaity, inc.
Crye-Leike

DeWolfe Companies, Inc.
Ebby Halliday, Realtors
Edina Realty

F. C. Tucker Co., Inc.

First Team Real Estate
Fonville Morisey Realty
Frank Howard Allen Realtors
Greenridge Realty, Inc.
Harry Norman, Realtors
HER, Realtors

Howard Hanna Real Estate
Hunt Real Estate Cormp.
Insignia Douglas Elliman

J. D. Reece, Realtors

John L. Scott Real Estate
John R. Wood Inc., Realtors
Latter & Blum, Companies
Long & Foster Real Estate
Lyon & Associates, Realtors
Michael Saunders & Co.
Northwood Realty Services
Patterson-Schwartz Real Estate
Paui Semonin, Realtors
Prudential Fox & Roach Realtors
Prudential Gardner, Realtors
Prudential Northwest Properties
Real Estate One, Inc.

Realty One, Inc.
RealtySouth

Royal LePage

Shorewest Realtors

Sibcy Cline, Realtors
Smythe, Cramer Co.

The Keyes Company

The Vaughan Company
Watson Realty Corp.

William Raveis Home-Link
Windermere Real Estate Co.

Charlotte, NC
Clearwater, FL
Chicago, IL
Omaha, NE
Severna Park, MD
Memphis, TN
Lexington, MA
Dallas, TX
Edina, MN
Indianapoilis, IN
Costa Mesa, CA
Raleigh, NC
Novato, CA
Grand Rapids, Mi
Atlanta, GA
Columbus, OH
Pittsburgh, PA
Williamsviile, NY
New York, NY
Leawood, KS
Bellevue, WA
Naples, FL

New Orleans, LA
Fairfax, VA
Sacramento, CA
Sarasota, FL
Pittsburgh, PA
Hockessin, DE
Louisville, KY
Devon, PA
Metairie, LA
Beaverton, OR
Farmington Hills, Mi
Cleveland, OH
Birmingham, AL
Don Mills, ON
Brookfield, W!
Cincinnati, OH
Cleveland, OH
Miami, FL
Albuquerque, NM
Jacksonville, FL
Sheiton, CT
Seattle, WA
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Page two

Consumers are turning to real estate brokerages that offer “one-stop” shopping with
increasing frequency. In 1999, consumers acquired 109,918 mortgages and 70,477 title
insurance policies from the nation’s 75 largest real estate brokerage firms. In 2001,
consumers acquired 200,389 mortgages and 277,651 title insurances policies from among
the largest 125 firms. All of this data was derived from the REAL Trends 500 Report, a
compilation of verified data from the country’s leading residential real estate brokerage
firms. The desire of consumers to utilize a variety of providers is increasing quickly.

American housing consumers felt strongly that real estate brokerage firms, mortgage
lenders and banks were roughly equally capable of providing “cne-stop” shopping; in
fact, consumers slightly favored mortgage lenders (76%) and banks (74%) over real
estate brokerage firms (72%) in providing “one-stop” shopping service packages;

Among all participants in the study, consumers said that they felt the entry of banks into
the real estate services business would be a positive trend. The reasons for consumers
positive view of banks entering the real estate services business were 1) increasing the
range of services from one supplier (68%), the opportunity have better prices (48%) and
improving the choices among providers (47%);

Among American consumers who identified themselves as being in favor of “one-stop”
shopping in real estate services were even more favorable towards allowing banks to
offer a full range of real estate services. Almost 80% of all consumers favored the entry
of banks into real estate services because it will improve the range of services available;
nearly 56% because it would lower prices for these packaged services and 58% because
the choices available to consumers would improve,

Stegpen H. Murray Anne Randolph
President Partner
Murray Consulting Murray Consulting, Inc

May 20, 2002



86

In June of 2001, Murray Consulting, a prominent residential brokerage industry
consulting and research firm, and Harris Interactive, among the world’s most respected
research firms, conducted a survey to determine the habits, practices and perceptions of
American home buyers and home sellers. The report, entitled “Room for Improvement:
Perspectives of Consumers and the Professionals Who Serve Them” was completed in
January 2002. In total, over 3,500 recent and future buyers and sellers were asked
questions about their experiences and/or plans with respect to the use of real estate
associates and brokerage firms. An additional 2,000 consumers were polled via
telephone survey as well.

In March of 2002, Murray/Harris refurned to the study group with additional questions
concerning “one-stop” shopping in the purchase and sale of housing and the prospect of
banks and financial institutions entering the real estate services/brokerage business. This
second study resulted in the receipt of 2,052 responses from consumers who had recently
purchased a home or were planning to do so in the next twelve months.

The survey had a confidence level of 95 percent plus or minus 2 points. All questions
were reviewed by Harris Interactive to insure that they were not leading or biased for or
against the proposition as far as “one-stop” shopping and financial institutions were
concerned.

The key findings were as follows:

American housing consumers were strongly inclined to believe that “one-stop” shopping,
being able to find and purchase a home, and procure all necessary financing, insurance,
inspections, etc. was in their best interest. Further over 82 % indicated they would
strongly consider or somewhat consider using a single supplier of such services;

These results were up substantially from a similar study done in 1999 by the National
Association of Realtors (INAR). In fact, the questions used were identical to those used in
the previous NAR study.

The satisfaction rate with the services that purchasers utilized during the process of
buying a home were progressively higher as they used more services from a single
supplier. For example, of all buyers the satisfaction rate was 62%; for those using a real
estate agent the satisfaction rate was 66%; and for those who utilized financing or other
services the satisfaction rate was 78%;
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M

Murray Consulting

CONSUMER PERSPECTIVES
ON REALTY-BASED ONE-STOP
SHOPPING

Aptil 2002
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PURPOSE OF THE STUDY

The purpose of the study was to extend the learning gained in the study on
consumer and agent perspectives in residential real estate entitied “Room For
Improvement: Perspective of Real Estate Consumers and the Professionals Who
Serve Them”, released in February of this year to understand more specifically
the home buying consumers response to one stop shopping. This study was to
address:

= QOverall concept response

= Appropriate sources for one stop shopping

* |mpacts on consumer behavior and a satisfaction in the purchasing process

As a secondary purpose, the study was intended to identify any change in
perceptions by home buying consumers that might have occurred since the
National Association of Realtors study of 1999, which addressed many of the
same issues. To aid in comparability, exact wording of several questions from
that study were used, as were the rating scales. That survey was conducted from
July 25 to 30, 1999 by Hart-Riehle-Hartwig Research and was based on 801
homebuyers nationwide who purchased their homes within the past two years.

RESPONDENT PROFILES

This survey was conducted from March 18" to 25", 2002 by Harris Interactive,
the parent company of the Harris Poll. A total of 2052 recent and future
homebuyers were interviewed, including 687 Recent Buyers and 1365 Future
Buyers. To be qualified, the buyers had to have purchased their home within the
past 12 months, or to be planning on purchasing a home in the next 12 months.
76% of the recent buyer groups used a real estate agent, and 23 % did not use
an agent.
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FINDINGS FROM THE SURVEY ~ SUMMARY

). SERVICES TO THE TRANSACTION: USE AND PROVIDERS

Most of the buyers used or planned to use many of the services
traditionally seen as important to the real estate transaction.

Which of the following did you use the fast time you purchased a home. (Or
which do you plan to use when you purchase your home) Please check all that

apply.

Service Total Buyers | Recent Buyers | Future Buyers
Real Estate Agents 76% 1% 79%

Mortgage Lending 80 83 79

Title Insurance 56 58 56
Homeowners Insurance | 86 78 90

Home inspection 70 58 76

Home Warranty 41 32 45

Most buyers continue to obtain the required services for the transaction
from multiple sources versus a single source. Future Buyers expect that
they will do the same.

Did you get the services that you required (e.g. real estate agent, mortgage
lending, title insurance, homeowners insurance, home inspection, home
warranty, etc) from one source or multiple sources? In the case of Future Buyers,
worded as do you think you will get the services you will require...?

Total! Buyers Recent Buyers Future Buyers

One Source 21% 20% 22%

Multiple Sources | 79 80 78
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Real estate agents have a significant impact on the service providers used
by their home-buying clients. Real estate agents frequently provide
recommendations to buyers on where to obtain many of the services
needed during the transaction, and when offered a recommendation, most
buyers follow the recommendation.

Please indicate whether the real estate agent who handled your recent home
purchase offered a recommendation on where you could obtain the following
services. (Base: Respondents who used a real estate agent and were recent
buyers only — 471 respondents)

Agent provided Agent didn't Not Sure
recommendation | provide
recommendation

Home Inspector 72% 21% 7%
Title Insurance 60 29 11
Home Warranty 47 35 18
Mortgage Lender 66 29 5
Homeowners Insurance 32 64 4

Did you use the service (s) recommended by your agent? (Base: Respondents
whose agents offered the services listed)

Used Recommended | Used Service Not Did Not
Service Provider Recommended by Agent | Use
Home Inspector 83 -] 12
Title insurance 82 8 10
Home Warranty 72 2 26
Mortgage Lender 77 17 6
Homeowners Insurance | 68 24 7

It appears however that either few real estate brokerage companies offer
the services, or that real estate agents are not recommending the services
of their real estate brokerage company (if offered), because few of the
services offered by the real estate agents were from the agent’s brokerage
company. This is supported by the high percent of buyers who were
unsure of whether the agent’s brokerage company offered a full range of
services or not. Where the buyer was aware, they were aimost equally
likely to learn about it before contacting an agent as to learn after
contacting the agent.
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Which of the services that were offered to you by your real estate agent were
from the real estate brokerage company for whom the agent worked?

% from real estate
brokerage company

Home Inspector 8%

Title Insurance 11

Home Warranty 9

Mortgage Lender 13

Homeowners Insurance | §

None of these 57

Not Sure 15

Did your real estate agent's brokerage firm offer a full range of home buying
services (for example: home inspection, title insurance, home warranty,
mortgage lending, efc.)? Base: respondents that used real estate agent and was
recent buyer —471 respondents)

Yes 30%
No 42
Not Sure 28

Were you aware that your real estate agent was affiliated with a real estate
brokerage that offered a full range of home buying services prior fo engaging
your real estate agent, or were you made aware after selecting an agent? (Base:
respondents whose real estate brokerage firm offered a full range of services —
141 respondents)

Was aware prior to engaging an agent 44%
Was made aware after selecting an agent 38
Not Sure 12

It is interesting to note that when a buyer was aware that the real estate
brokerage offered this full range of services, in 44% of the cases, ithad a
positive impact on the selection of a real estate agent.

Did the fact that the real estate brokerage offered this full range of services have
no impact, a positive impact or a negative impact on your selection of a real
estate agent?

(Base: respondents who were aware prior to contacting a real estate agent — 62
respondents)’

No Impact 56%
Positive Impact 44%
Negative Impact 0

! Please note that when sample sizes get small, care should be taken in assuming predictability of the results.
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Ii. ONE STOP SHOPPING CONCEPT RESPONSE

When offered the option of a simplified one stop shopping process where
all services required for the transaction were provided through one source,
consumers clearly indicated a strong preference for this option. 82% of all
buyers would strongly or somewhat consider using this type of one stop
shopping service, with almost 50% (47%) indicating a high degree (strongly
consider) of willingness to consider this process.

if a company offered to set up a simplified, one-stop shopping process for you, in
which they provided all required services, how strongly would you consider this
process? (Base: All Respondents)

Total Buyer | Recent Future
Buyer Buyer

Top 2 Box — Total® 82% 77% 85%
Consider Strongly 47 41 49
Consider Somewhat 36 36 36
Bottom 2 Box — Total 16 21 13
Consider a Little 12 14 11
Would Not Consider 3 8 2
Not Sure 2 2 2

This is a significant increase from the total levels of acceptance found in
the NAR Survey of 1999, when 58% of buyers were interested in one stop
shopping. Not only has total interest increased, but the strength of the
buyer’s interest as indicated by “consider strongly” has risen by 29 points,
and the buyers not willing to consider one stop shopping at all has
dropped 18 points to a minimal 3%.

NAR Survey 1999 Murray Survey 2002
Top 2 Box 58 82
Consider Strongly 18 47
Consider Somewhat 40 36
Bottom 2 Box 39 16
Consider a Litlle 17 12
Would Not Consider 22 3
Not Sure 3 2

2'The Top 2 Box notation tepresents a combination of the responses for Consider Strongly and Consider
Somewhat — the top 2 responses. Bottom 2 Box represents the total of the lower two responses — Consider A
Little and Would Not Consider
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Among the types of companies that the buyer would consider using for this
one stop shopping process, mortgage companies, banks/credit unions and
real estate companies were all regarded very favorably, without a huge
preference for one fype company over the other, although a directional
preference appeared to exist for a mortgage company. insurance
companies, tax preparation companies and credit card companies had
much lower acceptance from buyers as a source of one stop shopping
service.

How strongly would you consider using this kind of company for one stop

shopping for purchasing a home — A Mortgage Lender or Mortgage Provider?
(Base: all respondents)

Total Buyer | Recent Future
Buyer Buyer
Top 2 Box ~ Total 76% 72% 78%
Consider Strongly 35 37 35
Consider Somewhat 40 35 43
Bottom 2 Box — Total 23 26 21
Consider a Little 17 19 16
Wouild Not Consider [ 7 5
Not Sure 2 3 1
A Bank or Credit Union?
Total Buyer | Recent Future
Buyer Buyer
Top 2 Box — Total 74% 68% 7%
Consider Strongly 34 31 35
Consider Somewhat 40 37 42
Bottom 2 Box — Total 25 29 22
Consider a Little 17 20 16
Would Not Consider 7 10 8
Not Sure 2 3 1
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A Real Estate Brokerage Company?
) Total Buyer | Recent Future
Buyer Buyer
Top 2 Box — Total 71% 66% 73%
Consider Strongly 32 30 34
Consider Somewhat 38 38 40
Bottom 2 Box ~ Total 27 32 24
Consider a Little 20 21 19
Would Not Consider 7 11 5
Not Sure 2 2 2
An Insurance Company?
Total Buyer | Recent Future
Buyer Buyer
Top 2 Box — Total 44% 36% 48%
Consider Strongly 13 12 13
Consider Somewhat 31 24 35
Bottom 2 Box — Total §1 59 46
Consider a Little 30 34 28
Would Not Consider 21 25 18
Not Sure 5 4 6
A Tax Preparation Company like H&R Block?
Total Buyer | Recent Future
Buyer Buyer
Top 2 Box — Total 16% 14% 16%
Consider Strongly 4 4 3
Consider Somewhat 12 10 13
Bottom 2 Box ~ Total 78 81 76
Consider a Little 25 24 26
Would Not Consider 52 57 50
Not Sure 7 5 8
A Credit Card Company?
Total Buyer | Recent Future
Buyer Buyer
Top 2 Box — Total 10% 11% 10%
Consider Strongly 3 3 3
Consider Somewhat 7 8 7
Bottom 2 Box ~ Total 82 84 82
Consider a Little 22 21 22
Would Not Consider 60 62 59
Not Sure 7 8 8
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Similar to the finding of increased interest in the concept of one stop
shopping since the NAR study done in 1998, the acceptance of all three
major sources has also increased. Mortgage Companies, and Banks gained
almost 10 points of acceptance each, while Real Estate Brokerage
Companies gained 8 points.

Top 2 Box Bottom 2 Box

1999 2002 1999 2002

Mortgage Company 66% 76% 33% 23%
Banks or Credit Unions 64 74 35 25
Real Estate Companies 63 71 36 27
Insurance Company 39 44 60 51
Tax Preparation Company 24 16 75 78
A Credit Card Company 10 10 89 82
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Il IMPACT OF ONE STOP SHOPPING ON BUYER BEHAVIOR AND
SATISFACTION

The survey attempted to look at existing and potential behavior impacts
from one stop shopping, using a mortgage company as an example. When
buyers applied for a mertgage prior to contacting an agent, they were only
infrequently offered a variety of other services (with the exception of
closing service like title insurance).

Did you apply for a mortgage prior fo contacting a real estate agent? (Base:
Respondents that used a real estate agent and is a recent buyer — 471

respondents)
Yes 34%
No 66%

Which, if any, of the foliowing services did your mortgage company offer you?
(Base: respondents who were recent buyers who applied for a mortgage prior to
contacting an agent — 159 respondents).

Selection of real estate agent 23%
Homeowners insurance 33
Closing services (i.e. Title Insurance, etc.) 70
Home Warranty 19
Home Inspectors 23
None of These 21
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This seems unfortunate, because for at least 47% of buyers, if mortgage
companies, banks or other lenders have services such as real estate
agents, insurance, and closing services, the buyers would prefer to work
with that company. For those that said it would have no impact, it would
not be to avoid the company, but rather to choose which services to use.
In only 10% of the cases would there be a negative impact on the buyer’s

perception of the company.

If a mortgage company (or bank, other lender, efc.) had services such as real
estate agent selection, homeowner's insurance, and closing services like title
insurance available, would it affect your choice of which morigage company to

use? (Base: all respondents)

Total Recent | Future
Buyers | Buyers | Buyers
Yes, if the mortgage company offered ail of these 47% 40% 51%
services, | would prefer that company
Yes, if the mortgage company offered all of these 5 3 6
services, | would stay away from that company
because | only want to use a mortgage company for a
mortgage.
No, even if the mortgage company offered all of these | 43 49 40
services, | would just use those services | want to use
No, if the mortgage company offered all of these 5 8 4

service, | would think that they are trying to do too
much and | would avoid that company
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Recent buyers were relatively satisfied with the overall experience of
buying their last home, with few being completely unsatisfied. At 64% top
3 box (high levels of satisfaction) however, there is clearly room for
improvement. This is especially true in mortgage lending and title
insurance as well as homeowners insurance services.

Overall, how would you rate your satisfaction with the overall experience of
buying your last home? (Base: recent buyers — 667 respondents). Scale of 0-10
where 10 is completely satisfied and 0 is not at all satisfied.

Top 3 Box® (8, 9,10) 64%
Completely Satisfied — 10 21

9 14

8 29
Bottom 3 Box (0,1,2) 4%

How would you rate your experience with the service you received in each of the
following areas? (Base: Recent Buyers — who used each service).
Scale of 0-10 where 10 is completely satisfied and 0 is not at all satisfied.

Real Mortgage | Title Home Home Home
Estate Lending | Insurance | Insurance | Inspection | Warranty
Agent

Top3Box | 72% 63% 84% 72% 63% 67%

10 38 24 25 34 27 28

9 15 18 13 18 16 15

8 18 21 26 20 20 23

Bottom3 | 4 8 4 4 5 4

Box

3 Top 3 Box here is a combination of the responses for levels 8, 9 and 10 on a scale from 0 to 10 where 0 is
Not At All Satisfied, and 10 is Completely Satisfied. Bottom Three Box represents the combination of 0, 1 and
2 on that same scale.
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Interestingly, recent buyers who used one source for all the services
required for the transaction had a much better overall experience, as well
as more satisfactory experiences in virtually all the individual service
areas.

Top 3 Box Scores for each service — All Recent Buyers vs. Recent Buyers Who
Used One Source instead of Multiple Sources for required services:

Recent Buyers Recent Buyers Who
Used One Source
Overall Experience 84% 71%
Real Estate Agent 72 72
Title Insurance 64 71
Mortgage Lending 63 67
Homeowners Insurance | 72 78
Home Inspection 63 79

Among buyers who used multiple sources, one third thought they could
have had a better experience if they had purchased all services through
one source. Combined with the 20% of recent buyers who used a single
source and indicated higher levels of satisfaction, more than 50% of recent
buyers either believe they can or have received a better experience through
one stop shopping.

Do you think that your real estate experience would have been more satisfactory
experience is you could have purchased all the necessary services/products from
one source? (Base: respondents using muitiple sources).

Yes 34%

No 66%
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Among buyers who used muitiple sources but believed they would have
had a more satisfactory experience, virtually all of the benefits outlined had
merit as reasons to believe they would have had a better overall home
buying experience, including ease of the transaction, potential cost
savings, speed, safety {prevent things from falling through the cracks), and
the assurance of a standard level of service.

How much merit do the following reasons have for why you think you wouid have
been more satisfied if all the needed services were available from one source.
(Base; respondents who thought the experience would have been more
satisfactory — 181 respondents)

Easier Save money | Speed up the | Prevent Assures one
process with | if companies | home buying | things from standard level of
just one offered process falling brand-named
person to discount through service from all
contact prices cracks service suppliers

Top 2 Box Total 99% 97% 99% 93% 91%

1-A great deal of 87 74 73 72 56

merit

2- Some merit 11 22 26 21 34

Bottom 2 Box Total 1 3 1 7 8

3- Only alittle merit | 1 3 1 7 8

4- No merit at all 1 0 0 0 1]

Not Sure 0 0 0 1 1
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V. INFLUENCES IN CHOOSING REAL ESTATE FIRMS AND MORTGAGE

COMPANIES

Among all respondents, there is general agreement about what is important
in helping them make a selection of real estate firm or mortgage company.
Referrals and existing relationships continue to dominate over brand or
size and reputation of the company.

Overall, how important is each of the following in helping you make a selection of
a real estate agent /brokerage firm? Scale of 0-10, where 0 is not at all important
and *10"is extremely important. (Base: all respondents)

Total Buyers Weil known Size and Referral from a Existing
brand in my reputation of the | friend, assoc, or relationship with
local area company colleague brokerfloan officer
or salesperson
Top 3Box(8,9,10) | 35% 42% 55% 55%
Bottom 3 Box 14 13 8 12

01,2

Qverall, how important is each of the following in helping you make a selection of
a mortgage company? Scale of 0-10, where 0 is not at alt important and “10"is
extremely important. (Base: all respondents)

Total Buyers Well known Size and Referral from a Existing
brand in my Reputation of the | friend, assog, or relationship with
local area company coileague agent

Top 3 Box (8,9,10) | 35% 45% 52% 50%

Bottom 3 Box 14 10 9 13

0,1.2)
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V. IMPACT OF FINANCIAL INSTITUTIONS IN REAL ESTATE BROKERAGE

When asked about the potential impact on buyers of having financial
institutions enter the real estate brokerage business, overall the response
was positive, with 69% of buyers thinking that it would have a positive
impact on the range of services available through one company, and 47%
believing that it would have a positive impact on the number of choices to
meet their needs.

If financial institutions, such as banks, were allowed to own real estate brokerage
companies and offer real estate services, what is the impact you believe it would
have on you, the customer, in your real estate transaction? (Base: all
respondents).

1. Range of services that are available to you through the company

All Buyers Recent Buyers Future Buyers
Positive Impact | 69 65 71
Negative Impact | 12 14 11
No Impact 19 21 18

2. Price you pay for services required to conduct a real estate
transaction

All Buyers Recent Buyers Future Buyers
Positive Impact | 46 46 46
Negative Impact | 39 36 40
No Impact 15 18 14

3. The number of choices you have in companies to serve your real
estate needs.

All Buyers Recent Buyers Future Buyers
Positive Impact | 47 39 51
Negative Impact | 31 33 30
No Impact 22 27 19

When looking at people who would strongly consider one stop shopping
(those that would consider it strongly = 47% of all buyers), the perceived
positive impact increased significantly.

Measure of positive impact of financial institutions entering real estate
brokerage:

All Buyers Buyers Who Strongly
Consider One Stop
Shopping
Range of services from one company | 69 79
Price you pay 46 55
Number of choices of companies 47 58
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Vi. CONCLUSIONS

= Home buyers, both recent and future, have a very positive view toward one
stop shopping and the benefits that can derive from being able to acquire all
necessary services from one source. The benefits address the issues of
simplicity and convenience: it's an easier process that can be conducted
faster, with less room for error and with assurance that each service will be
conduced with equal quality. The jury may be out somewhat on the issue of
whether there might be an economic impact in terms of lowering overall cost,
however, even in this case, most buyers think that there is a possibility of
reduced costs from one stop shopping.

= Real estate agents continue to have an enormous impact on the mortgage
and settlement service providers that the buyers use, and may not be
communicating with their clients that services other than buying or selling are
available through the agent’s brokerage company. From previous work by .
Murray Consulting, this appears to come from a desire by the agent to use his
or her own personal trusted resources and to protect the agent/buyer
relationship from encroachment by his or her real estate brokerage firm.

=  While still early in development, it appears that a real estate brokerage firm
that has a full range of services may have a positive impact on a buyer’'s
selection of agents.

= Mortgage companies, banks/credit unions and real estate companies are all
seen as appropriate sources for one stop shopping in a residential real estate
transaction. This comfort with a range of company types has increased
significantly from when a previous study that was conducted by the National
Association of Realtors in 1998, with mortgage companies building the
strongest approval both overall, and in the “strongly consider” category.
Buyers clearly have a comfort and trust level in certain types of institutions,
and may be trading off what they perceive as the “expertise of the real estate
industry” for existing relationships with their banking or other financial
institutions.

= Having a one stop shopping process has positive impacts on the selection of
company (mortgage company and agent), as well as positive impacts on the
satisfaction of buyers in the overall process as well as the individual services.
Buyers who have aiready experienced one stop shopping report much higher
levels of satisfaction than those who have not. This would suggest that
companies in these three industries who assemble, market and deliver one
stop shopping can have a measurable advantage in serving the buying
customer over those who don't.
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There is certainly nothing is this data that would suggest consumers believe
they would be disadvantaged were financial institutions such as banks/credit
unions or mortgage lenders to enter into residential real estate brokerage. On
the contrary, they perceive that they can obtain benefits in one stop shopping
and in the number of choices that they have in serving their needs.
Additionally, they perceive there could be an opportunity for a positive impact
on the total cost of the services required in the buying transaction.



105

RESPONSE TO WRITTEN QUESTIONS OF SENATOR REED
FROM TOM MURPHY

Q.1. During the few years before the enactment of Gramm-Leach-
Bliley in 1999, a huge disagreement existed between insurance
agents and brokers, and commercial banks, about whether banks
should be allowed to engage in insurance activities. A compromise
was finally reached which allowed Gramm-Leach-Bliley to proceed,
and opened a new chapter in which banks were able to affiliate
with insurance companies, and to sell insurance. However, certain
State consumer protection laws affecting those sales were able to
stand, or be enacted, if they did not “significantly interfere” with
a bank’s sales of insurance.

A.1. An important point to make is that Congress wrote that new
insurance powers chapter, not the regulators. Even after that care-
fully crafted compromise was enacted, there are still regulatory
problems arising from it. As late as April 2002, the Comptroller of
the Currency encouraged preemption of the Massachusetts Con-
sumer Protection Act. The Comptroller avoided the “significantly
interfere” language of the GLBA and instead utilized a much lower
standard that the Consumer Protection Act “stands as an obstacle.”
(See attached letter from Chairman Mike Oxley to Secretary Paul
O’Neill) Several other examples exist of national banks and finan-
cial holding companies seeking preemption of State and local stat-
utes and regulations due to their national charter. It is very simple
for the regulators to now claim that all existing regulations will
be followed. But these examples prove their actual conduct is
far different.

Q.2. How is this situation different from the one we are currently
facing between banks and real estate agents and brokers? I under-
stand that the concern among agents is that they might “dis-
appear” once banks get into their business, and that people in the
community will no longer turn to them for their services. However,
anecdotal evidence in the case of the insurance agents would sug-
gest differently, showing essentially that there is still a viable mar-
ket for the agents and that people in the community do still turn
to them because they trust them and like using them. Won't that
situation hold out in the case of real estate agents as well?

A.2. Banks maintain that insurance companies and agents are ac-
tually benefiting from banks exercising insurance powers. There is
no doubt that big banks will attempt to capture larger and larger
market share. But what do the statistics say? What do consumers
say? And what do the independent insurance agents say? In South
Dakota, banks entering the real estate business will reduce the
number of independent real estate brokerage companies and
agents.

This situation is quite different from that facing the real estate
industry. The types of problems described above arising from “func-
tional regulation” of insurance products offered by banks provide
further evidence that the time is not ripe to grant additional pow-
ers to banks. Real estate regulation is far more localized than the
insurance industry. Not only are there Federal and State rules and
regulations, but also every local county, town, and village has indi-
vidual requirements for the property located within their jurisdic-
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tions. There is no evidence that the regulators considered this
when proposing their rule. There can be no comparison of real es-
tate and financial products such as securities and insurance. Those
products are fungible assets that have a value wherever they may
be. A life insurance policy can “follow” its insured to any State or
country. A piece of real estate can never move from where it is first
located. It is earth itself. It is the most locally regulated industry
there is, by necessity. The problem with allowing the huge banking
conglomerates into the real estate industry is that they can domi-
nate a market due to their size and Federally granted advantages.
If we assume they would seek to build a national brand and mar-
keting plan, we must also assume they would seek preemption of
local and State regulations that would burden that national ap-
proach. Past experience shows this is the path they would take,
along with their regulators. The result would be weaker consumer
protections, less competition, and a less efficient real estate mar-
ketplace.

Q.3. Opponents of the REALTORE argument have accused the RE-
ALTORSH of acting uncompetitively in this situation. In fact, al-
lowing the entrance of banks into the real estate brokerage and
management market will ensure a healthy and competitive envi-
ronment for all.

What is your response to those comments? Do you not believe the
assertion that many small and community banks are looking to
these possible activities as a way to remain competitive with credit
unions, as well as REALTORSE?

A.3. We do not believe the assertion that many small and commu-
nity banks are looking to these possible activities as a way to re-
main competitive. The fact is the petitions to the Federal Reserve
Board and the Treasury Department that lead to the proposed real
estate regulation were at the behest of the largest diversified finan-
cial holding companies and bank holding companies. The Financial
Services Roundtable and the New York Clearing House represent
these huge financial conglomerates and money center banks, not
small community banks. The American Bankers Association also
petitioned the Agencies for the real estate regulation. But they
identified only one bank—Fremont National Bank and Trust (Fre-
mont, Nebraska)—that should engage in real estate. Significantly,
the Independent Community Bankers Association was not a peti-
tioner to the Agencies.

During hearing testimony Mr. Smith stated that he has had real
estate powers since 1984. Although he argued that it is only in the
last 2 to 3 years that he thought he might need to utilize that au-
thority to compete, he still has not done so. He has the power to
do so and has not. We believe this would hold true across the coun-
try for small community banks. The ABA has tried to sell this pro-
posal as an aid to small institutions, but it is the top 5 to 10 larg-
est banking conglomerates that really want this authority. If it is
true that 26 States allow their State-chartered banks to operate
real estate businesses, why aren’t more of them doing it? Only 18
banks in six States are involved in residential real estate according
to our research (see written testimony). It has been a precept of the
dual banking system since its inception that each charter offers dif-
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ferent advantages and disadvantages. There is no reason that any
bank today could not apply for a State charter in any of these
States and accomplish their goals, other than that they want to
seek preemption of State and local rules because of their national
charter. If small banks want to offer these services, they can be-
come State chartered, or as explained below, partner with a real
estate broker under existing rules.

Credit unions account for less than 1 percent of mortgage origi-
nations in this country, and so the competitive argument is a red
herring. Not long before the Gramm-Leach-Bliley Act was finally
adopted by Congress, the banking industry failed to prevent credit
unions’ growth through a court challenge. That effort was over-
whelmingly defeated by legislation passed by Congress. The com-
petition among financial institutions is a legacy of the Nation’s
dual banking system and other financial policy decisions. Congress
created these institutions, not the regulators.

More specifically, how is it that banks entering brokering, leas-
ing, and managing real estate will make banks more competitive
with credit unions? Credit unions, by Federal law, can engage in
real estate brokerage only through service organizations and those
activities cannot exceed 1 percent of the contributed assets of
the credit unions. Moreover, there are not more than half a dozen
credit union service organizations operating residential real estate
brokerages.

Q.4. As part of the ongoing discussion of this issue, some people
have cited the fact that there are numerous real estate companies
and brokerages that conduct services that are currently defined as
traditional banking activities, such as mortgage lending and title
insurance.

Why do you feel this situation is different than one allowing
banks to get into some traditional realty activities, such as broker-
age and management?

In fact, don’t some State banks, thrifts, and credit unions already
engage in real estate brokerage activities? How is this case dif-
ferent than national banks entering into this arena?

A, First, real estate companies are not offering traditional bank-
ing products. Mortgage lending and title insurance are financial
products that both traditional banks and commercial firms such as
real estate brokers offer (see chart in testimony). This “gray” area
is where many commercial and banking industries compete. It is
where automobile companies and banks compete for auto financing.
It is where retailers and banks compete on personal loan financing.
Real estate firms do not take deposits and cash checks. Those are
traditional banking activities.

Today, many of the financial services activities performed by real
estate brokers are done in partnership with banking subsidiaries.
Under the affiliated business arrangement rules of RESPA, a bank
owned mortgage company can partner with a real estate broker to
offer mortgage loans. They share in the profits resulting from that
partnership, and operate under strict consumer protections such as
disclosures and prohibitions against kickbacks. Mr. Smith’s bank
not only could offer real estate brokerage directly today as a Mis-
souri trust company, but he could also partner with an existing
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real estate broker to offer mortgage and insurance services through
an affiliated business arrangement. This is exactly what Mr. Smith
claims banks are seeking through this proposed rule. But if they
can do this today, what could be the true reason for seeking this
rule? Could it be to avoid the tough RESPA-affiliated business ar-
rangement rules by directly operating the real estate brokerage, or
could it be to seek preemption of State and local regulations as dis-
cussed in question one above?

Banks make much of the real estate company affiliation with
mortgage companies and other real estate service providers giving
the impression that “capture rates” of clients’ business is automatic
and complete, much like what occurs when a bank customer enters
a banking institution. The simple fact is that real estate clients
using real estate company-affiliated businesses rarely exceed 30
percent annually. Commercial bank mortgage originations still
dwarf all other competitors.

The difference in allowing huge national banks (that are the true
proponents of this rule) in real estate and those already in the
business is the size of these institutions. The top two or three na-
tional banks and holding companies have more assets than all of
the existing real estate companies combined. This huge market
power, along with Federal advantages, would allow these
megabanks to dominate any market. As you know, once the market
haFfbeen won, competitive forces will disappear and consumers will
suffer.
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The Honorable Paul H. O'Neill
Secretary
" U.8. Department of the Treasury
1500 Pennsylvania Avenue, NW
Washington, D.C. 20220
Dear Secretary O'Neill:
I arn concerned about the recent opinion by the Office of the Comptroller of the
Currency (OCC) trying to age p tion of the M2 husetts C Protection
Act. I am sending this letter in response to clarify our Cong jonal intent in ting the

Gramm-Leach-Bliley Act (GLBA) and to seek your assistance in addressing this issue with
the Comptroller in the fature. o :

First, I am disappointed that the OCC is mischaracterizing its authority to make
determinations regarding the insurance provisions of GLBA. Whén we were drafting
GLBA, Congress specifically chose pot to make section 104 or Title III part of the National
Bank Act or the Bank Holding Company Act. This was to avoid giving the OCC or the
Federal Reserve Board any special authority to interpret these provisions, Unlike the

. National Bank Act, Congress did not include any provisions governing the preemption, of
state laws by the OCC in the GLBA because the drafters were attempting to end the
practice of policy changes and state lew p. ption through ag Litigati In fact, in
contrast to the OCC's assertion that it is “uniquely positioned to evaluate... the

. Massachusstts Law” and that “Congress clearly envisioned that the federal banking
agencies wonld be making determinations as to whether state laws regarding insurance
sales and solicitati fe rep licitly states that it was

g States 8 activitieg

‘When negotiating the provisions of GLBA governing ingurance activities, Congress
specifically added the parenthetical “(including a national bank exercising its power to act
as agent under the eleventh undesignated paragraph of section 13 of the Federal Resexve

' Act)” to section 801 stating that “The insurance activities of any person... shall be
functionally regulated by the States, subject to section 104". Congl Wag ¢ d that
the OCC would try to somehow use the National Bank Act proviaions to circumvent the
clearly expressed requirement that the States be the functional regulators.of bank
insurance activities, and thus added the specific reference to trump the National Bank Act.

" Now the OCC is trying to undo this provision. Congresa further enacted section 304 of the
GLBA precisely in order to prevent hing and aggressive misinterpretations of
insuranee law by Federsl regulators. The conference report to the GLBA clearly sates that
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The Honorable Paul H, O'Neill
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’ “Statt.as are the regulators for the insurance activities for all persons, including acting a8 the
functional regulator for j:he insurance activities of federally chartered banks.”

I 20 equally troubled by the OCC’s misinterpretation of the standard for measuring
discrimination in State insurance laws under section 104 of the GLBA. Section 104(d)(2)(A)
states that in accordance with the legal etandards for preemption set forth in Barnett Bonk,
no State may prevent or significantly interfere with a depository institutions insurance
sales activities. Few sections and words were fought over ae long and hard as this
provision, with Congress explicitly codifying the standard to meagure preemption of state
law .- “prevent or significantly interfere”. I was chagrined to read the OCC’s avoidance of
this standard, attempting to replace it with a standard of “stands as an obstacle to the
accomplishment and execution of the full purptses and objectives of Congress.” *

" The full purpose and objective of Congress (not to mention the explicit statutory
language) was to use “prevent or significantly interfere” as our standard for potential
preemption, not “stands as an obstacle”. It is difficult to contemplats how Congress could

_malke clearer its woderstanding of Barnett Bank and the preemption standard to be used. If
the Congress had merely intended the courts to continue using the case law of Barnett
Bank without defining the specific standard to be used, there would have been no point in
aingling out such language.

1 would also note that the OCC apparently is not rerding the language of the GLBA,
-gince the OCG incorrectly cites 104(d)(1) as setting forth the Barneit Bank standard instead
of the appropriate paragraph 104(d)(2), and misstates and misconstrues 104(d)(2}(C) as a
“CONSTRUCTION" subparagraph, when. the provision is actually a clause (iii) that's a part
of the subparagraphs (C)'s “LIMITATIONS”. The OCC also rewords clause (iii), rewziting
that the paragraph does not limit the “applicability of Barrett”, when the clause actually
gtates that the paragraph should not be construed to limit the applicability of the decision
of the Supreme Court in Barnatt Bank, Congreas in GLBA was attempting to avoid
overturning the Supreme Court decision. But Congress also elearly gave voice to the -
standard of the court that it wanted used for future analysis. The drafters had read
Barnett numerous times, and specifically chose the standard to be used — “prevent or
significantly interfere”. . .

It is interesting that the OCC chose in its opinion letter to rely on the Senate report
language to'interpret section 104, when the provision.was originally drafted in the Honse,
and the conference report clearly specifies that under the conference substitute, “the House
diserimination standard was adopted with modifications”. The House report states that:

Subsection 104(b)(1) clarifies the general rule that States may not prevent or
significantly interfere with the activities of an insured dapository institution or
wholesale financiol institution (or their affiliates) that are authorized or
permitied under this Act--activities that are financial in nature, such as set
forth in section 103. The ‘prevent or significantly interfere’ stondord
maintains the test established in the decision of the Uni

Court in Barnett Bank of Marion County N.A v, Nelsor, 15 U.S. 25 (1996).
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Subsection 104(b)(2), in conjunction with Tiitle IT1, establishes
comprehensive siructure for determining the appropriate applicability or
preemption of State law regulating the insurance sales or solicitation or cross-
marketing activities of an instred depository institution or wholesale financial
institution or their affiliates. Section 104(b)(2)XA) affirms the prevent or
significantly interfere’ standard set forih in Barnest, which shall coniinue to
‘be used for all Federal preemption determinations of State statutes,
regulations, orders, interpretations, or other actions governing insurance
sales, soliciiation, or cross-marketing activities.

" Here, the House claarly denotes that the “pravent or sigpificantly interfere” standard is the
critical standard to be used for litigating potential preemption of State law.

The OCC's approach in irying to overtuzn the Massachusetts consumer protections
are particularly troublesome because Congress in the GLBA clearly stated its desire for the
financial regulators to work out disngreements instead of resorting to continual litigation.
For example, the conference report atates that “the Federal banking agencies and the State
insurance regulators are directed to coordinate efforts to supervise companies that control
both depository institutions and persons engaged in the business of insurance.” The OCC's
unilateral action to encourage preemption of Massachusetts consurmner protections do not
- reflect an effort to coordinate bank insurance supervision, and clearly contravene the desire
by Congress for the agencies to work out problems with each other, not through the courts.

Congress did recognize that while discouraged, some disagreements between the
Federal banking and State insurance regulators were inevitable, given their widely '
differing missions. That is why Congress enacted section 304 of the GLBA, “to guide the
courts in deciding conflicts between Federa! and State regulators regarding ipsaurance
issues” (conference report p.167). Section 804(a) of GLBA governs any “regulatory conflict
between a State insurance regulator and a Federal regulator regarding insurance issues,
including whether a State law, rule, regulation, order, or interpretstion regarding any
insurance sales or solicitation activity is properly treated as preempted under Federal law”.
After attempting to resolve the disagreement with the Massachusetts insuranee regulator if
the OCC continued to balieve that the Massachusetts consumer protection laws should be
preempted, Congress explicitly provided the remedy — an expedited and equalized dispute
resolution with neither side given unequal deference. Accordingly, to the extent the OCC
has.any legal autherity to argue agsinst a State law oz regulation, it should seek to
overturn the offensive State provision in court, not to urge noncompliance by banks through
unilateral opinion letters.

1t is neither my intent nor my desire to comment on the appropriateness of the
Maséachusetts consurmer protection laws, nor to consider whether they are similar to the
safe harbor protections of GLBA or would alternatively prevent or significantly interfere
with B national bank’s insurance activities. These are questions to be worked out together
by the appropriate regulators in the proper forums. Rather, [ am {rying to unequivocally
express my discontent with the Comptroller's misinterpretation and misapplication of the
GLBA standards and our Congressional intent.
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Please contact me directly to inform me of the Department’s efforts to ensure that
the Comptroller coordinates with the Massachusetts insurance regulators to resclve this
issue, and what further actions the Comptroller-plans to undertake on this issue consistent
with the requirements and clear intention of the GLBA. In addition, please ensure that the
Comptroller informs this Committee before issuing any further opinion letters preempting
State insurance laws, including a description of his efforts to resalve the issue directly with
the appropriate insurance regulators,

Mommittee on Financial Services

MGO/reg
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RESPONSE TO WRITTEN QUESTIONS OF SENATOR MILLER
FROM TOM MURPHY

Q.1 As you know Georgia has allowed one State-chartered bank to
offer real estate brokerage and management services. We have
heard anecdotally that the local REALTORSH have found it useful
because the bank has placed its properties on the multilist and the
REALTORSE have more properties to sell. Don’t you think this is
a good thing?

A.1 Although we have no research to indicate the Georgia experi-
ence, it is true that the Georgia REALTORS® and bankers agreed
to withhold any further State bank applications to perform real es-
tate brokerage until it is decided on the Federal level. This is an-
other reason why Congress should act on S.1839, the Community
Choice in Real Estate Act. It can be argued that Georgia State-
chartered banks would be better served if huge national
megabanks were not granted real estate powers. These State-char-
tered banks have very good business relationships with local real
estate offices, and would be able to continue that practice under ex-
isting law. Entrance of the banking conglomerates would also un-
fairly squeeze the State bank markets.

Q.2. What aspects of the activities that your opponents are claim-
ing to be “financial” or “incidental to a financial activity” do you
specifically disagree with?

A.2. Banks claim that real estate brokerage, leasing, and manage-
ment are financial activities or are incidental to a financial activity.
The business of brokering, leasing, or managing real estate does
not involve lending. It is financing the mortgage that facilitates the
transfer of real property that involves lending. More than 20 per-
cent of residential home purchases involve no lender financing
whatsoever. If anything, the mortgage is incidental to the real es-
tate sale, not the other way around. Real estate is better compared
to a retail department store that provides consumer products to its
customers. If the department store has a credit card, does that
make the department store a bank because the credit card involves
financing?

Q.3. What is your response to the position that The Realty Alli-
ance, representing 45 member firms, has taken against your ef-
forts? [The NAR is roughly 12 times the size of The Realty Alli-
ance. However the NAR only represents about 40 percent of all
those with a real estate licenses—though not all of the two million
license holders are practicing.]

A.3. The Realty Alliance and the National Association of REAL-
TORSE are two different associations. The Realty Alliance is an or-
ganization of 45 independent real estate broker-owners. The Realty
Alliance itself has members who do not share that organization’s
position. (see attached Op-ed from Lennox Scott, member of Realty
Alliance)

The National Association of REALTORS" is an organization of
810,000 members that includes real estate broker-owners, brokers,
and agents. The National Association also has affiliates that have
their own membership that practice real estate specialties, all of
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which require a real estate license. (see written testimony chart on
support for NAR position)

Q.4. How can banks restrict themselves from “product packing,”
their clients believing that they must use a bank for all available
services to receive easier credit approval or lower financing rates?
What is to stop FHC salary-based real estate representatives from
tying in other bank products? [Real estate firms have RESPA re-
quirements which force them to have clients sign disclosure state-
ments that ensure understanding that real estate lending partners
do not have to be used, and that the customer is free to shop
around for a better deal.]

A.4. Tt seems inconceivable that banks would restrict themselves
from product packing, despite the existence of antitying provisions.
Even Fed Chairman Alan Greenspan made a critical point during
hearings on Gramm-Leach-Bliley: Firewalls leak and in today’s
closely integrated financial institutions they leak quickly. Chair-
man Greenspan had the “Asian contagion” fear in mind when mak-
ing these comments. Given the failure of the Japanese universal
banking system these comments were well founded. The whole
point in banks getting these additional authorities is to cross sell
their proprietary products. Banks call this “one-stop” shopping. We
call it “one-bank” shopping. Banks do not have an agency relation-
ship with their customers. Banks necessarily will promote their
bank and financial products to the exclusion of any competitive
products. That is the nature of banking. The business of banking
requires capturing customers for proprietary product and service
sales. Real estate brokers and agents have a completely different
relationship with their clients based on an agency relationship and
the unique nature of selling and marketing real estate. Their only
goal is to assist in the marketing or purchase of their client’s real
estate. Although they may recommend ancillary services, their only
compensation comes from the completion of that transaction. Thus
their motivations are completely different from a banker’s. A real
estate agent’s sole obligation is to their client.
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To:

Joann Byrd

Seattle Post-Intelligencer
Editorial Page Editor

From:

J. Lennox Scott
Chairman & CEQ

John L. Scott Real Estate

April 30, 2002

Since January of 2001, the Federal Reserve Board and Treasury Department have been working to enact a
regulation that would allow big banking conglomerates to cafer the real estate business, thus enabling
them to provide real estate services. To those in the rea] estate industry this has become known as 'The
Big Grab’.

4

As an independent business owner and real estate professional, I ad ly oppose this prop
regulation. It has far-reaching ramifications for independent business owners in all industries across the
nation. I will explain.

The argument between the banks and the rea] estate industry lies within the question of whether or not
rea estate services are considered financial in nature, therefore making them “incidental” a5 2 financial
activily. This staternent is open to broad interpretation, which is what allowed banking interests to put the
proposal on the Federal Reserve Board’s agenda. According to curent legisiation, the only way that
banks can enter into real estate is if the Federal Reserve Board 2nd Treasury Departtnent define real estate
services as “financial services” rather than “commercial services.”

I strangly argue that real estate is strictly a coromercial business tr: tion, which fi on
custorner—not financiel—service. The real estate profession is built upen trust, honesty and integrity.
Customers look to us to be their advocate and they enfrust us with their most expensive asset—their
home. Qur very success relies upon providing our clients with valusble services, none of which sre
directly financial in nature, The overall real estate ransaction is very extensive and the financial agpect is
only a component of the entire fransaction-—it does not define it.

Banking interests have already proposed this action to Congress, who has stated three titnes in the past
three years that banks should not be in the real estate business. Now they are trying to circurnvent the
clear intent of Congress by approaching the Federal Reserve Board snd Treasury Department.

The issue at hand has nothing to do with competition, but rather it’s about the fact that banks should not
be allowed to operate in any commercial transaction-type industries, such as real estate, when they benefit
from taxpayer-insured operations. It is equal to having a federally chartered monopoly because they gain
huge financial advantages through federal banking. Not only do they receive federal deposit insurance,
they also have favorable tax treatment and privileged access to credit. Additionally, banks have ready
access to information pertaining to the credit history of nearly every American. If bankers were allowed
o aperate real estate services, there would be a clear conflict of interest, of which we would all feel the
effects—not just REALTORS®,

This past week the REAI TORS won an important victory in our campaipn to keep the nation’s banks
from entering our indusiry thanks to the determination and conviction of hundreds of thousands of
REALTORS and consumets. We have delivered such a powerful and compelling message to Washington
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that Treasury Secretary Paul O°Neill announced that he would delay a decision on the regulation until
next year because of the tremendous public controversy it has generated,

Last week, the REALTORS were also able to get more than half the members of the House of
Representatives to co-sponsor H.R. 3424, the Commupity Choice in Real Estato Act, to prevent this
power grab. In light of the overwhelming public congressional opposition, Nationsl Association of
REALTORS president Martin Edwards, Jr. has asked the banking lobby to back down and give up on
their power grab.

Ultimately, the deciding factor cotnes down to this: real cstate brokerage is not a financial service. We ate

professionals who provide the home buying community with valnabl) ler support and service. If
the Federa] Reserve Board and Treasury Department validate bankmg mtmsis in 2003, the way will be
cleared for future expansion into anything banks finance, threatening pendent bus of every

sector all across the United States.

Aboput J. Lennox Scott
J. Lennox Scatt is Chairman and CEO of John L. Scott Real Estate. John L. Scott has 112 offices with over

2,800 sales associates in the states of Washington, Oregon end Idaho, Last year Jobn L. Scott closed over
42,000 trapsactions for more than 8.2 billion dollars in volume and is ranked 25 the 4™ largest regional real
estate company in the United States,

Lennox is the third generation to run the family business, which was founded in 1931 by his grandfather.
He began in the real estate mdustry in 1976, taking over as president of the company in 1980. Lennox has
been recognized by REALTOR® Magazine as one of the nation’s Top 25 Most Influential People in Real
Estate, He has also been bonored 25 one of the Top 5 Most Admired Individuals in Real Estate in the
nation, by REAL Trerds. Most rccenﬁy, Lenmox was appointed to the Executive Committee for the
National Association of REALTORS®.

For More Information Contact:
Shelley Rossi

Director of Public Relations
John L. Scott Real Estate
206-230-7627 (phone)
206-230-7601 (fax)
shelleyro@johnlscott.com
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RESPONSE TO WRITTEN QUESTIONS OF SENATOR REED
FROM JAMES E. SMITH

Q.1. During consideration of the Gramm-Leach-Bliley Act in 1999,
was the banking industry pushing to have real estate brokerage
and management services considered as financial activities? Al-
though real estate sales and development were explicitly prohibited
by the Act, why do you believe that the Fed and the Treasury were
correct in promulgating rules that would make brokerage and man-
agement{:) activities “financial in nature,” or “incidental to financial
services?”

A.1. There was no attempt to incorporate specific “financial in na-
ture” activities in the statute other than the securities and insur-
ance activities that are included. Congress recognized the dynamic
nature of the financial services industry and designed a statute
that could evolve with the industry. Accordingly, the Gramm-
Leach-Bliley Act (GLBA) provides a flexible regulatory framework
to make certain that the new statute would resist obsolescence and
adapt to innovations in the marketplace. That framework grants
the Federal Reserve and Treasury Department the authority to de-
termine whether future activities are financial in nature. Further-
more, GLBA provides that financial subsidiaries of national banks
should be prohibited only from engaging in real estate development
activities—the riskier aspect of the business in which the banking
organization takes an ownership position. Had Congress intended
to prevent banking organizations from engaging in the agency ac-
tivities of real estate brokerage and real estate management, it
clearly knew how to do so. The fact that Congress chose only to
prohibit real estate development leads to the conclusion that Con-
gress did not intend to restrict real estate agency activities.

Q.2. Do you believe, should banks be allowed to enter into these

new activities, that they should be held to a higher standard? In

other words, that the Community Reinvestment Act should apply

to other affiliates of the bank, such as real estate brokerage and

]I;lari{z}?gement parts, in addition to the deposit-taking part of the
ank?

A.2. Approval of the proposed rule would actually enhance a bank’s
ability to assist low-income and minority communities. Since banks
are subject to the Community Reinvestment Act (CRA), they have
every incentive to use the real estate authorities to further their
outreach to communities. The banks would provide real estate serv-
ices to areas that are currently underserved in this respect and
could use the combination of real estate and bank services to better
serve their low-income and minority communities. Moreover, if the
real estate agency were a subsidiary of a national bank, that sub-
sidiary would be covered by CRA. On the other hand, nonbank-
affiliated mortgage companies, such as those affiliated with real es-
tate companies, have no CRA or other obligation to low-income
communities. Moveover, an institution’s record of compliance with
CRA already is a consideration pursuant to GLBA. That is, all in-
sured depository institutions of a holding company must have a
“satisfactory” or better CRA rating in order to engage in new finan-
cial activities. With respect to requiring affiliates of the bank to
comply with CRA, we believe that directly subjecting a real estate
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affiliate of a bank to CRA would place them at a competitive dis-
advantage to nonaffiliated real estate agencies that are not subject
to CRA requirements.

Q.3. Do you believe that as part of the regulation being considered
by the Fed and the Treasury, there should be a strict firewall be-
tween the deposit-taking part of the bank and the real estate bro-
kerage part, similar to those State laws enacted in the context of
insurance sales by a bank?

A.3. The proposed rule provides that real estate brokerage activi-
ties must be conducted through a subsidiary or affiliate and not the
bank itself. Furthermore, all State licensing, qualification, sales
practices, and continuing education requirements would apply to
bank-affiliated real estate agents. Thus, similar to the situation
with insurance agency activities, bank-affiliated agents would be
subject to the same sales practice requirements as those agents not
affiliated with banks. In addition, banks are subject to Sections
23A and 23B of the Federal Reserve Act, which limit the amount
of credit and other forms of support that a bank could provide to
a real estate brokerage affiliate or subsidiary. Consumers have
even more protections when their real estate agent is affiliated
with a banking organization because banks and bank holding
compamies are subject to the antitying provisions of the Bank
Holding Company Act. These restrictions prohibit banks and their
affiliates from conditioning the provision of credit on the purchase
of another product or service.

Q.4. As part of the ongoing discussion of this issue, some people
have cited the fact that there are numerous real estate companies
and brokerages that conduct services that are currently defined as
traditional banking activities, such as mortgage lending and title
insurance. Why do you feel this situation is different than one al-
lowing banks to get into some traditional banking activities, such
as brokerage and management? In fact, don’t some State banks,
thrifts, and credit unions already engage in real estate brokerage
activities? How is this case different than national banks entering
into this arena?

A.4. This question recognizes an important point in this debate:
real estate companies, such as Long & Foster, Century 21, and
Prudential, provide end-to-end services for the home purchasing
process, including real estate brokerage, mortgage, and insurance
services. It is ironic that the National Association of REALTORSH
is now objecting to the very combinations that their members have
undertaken—offering brokerage, mortgage banking, and, often, in-
surance under one roof. Furthermore, in 26 States, State banking
regulators have the authority to allow State-chartered banking or-
ganizations to engage in real estate brokerage activities. In addi-
tion, savings institutions and credit unions already have brokerage
authority. Restricting national bank subsidiaries and financial
holding companies from offering the same end-to-end combination
of real estate services and mortgage lending places them at a tre-
mendous competitive disadvantage. We lose not just an opportunity
in the brokerage field, but also the opportunity to interact with the
customer in the first place and to offer one of the most traditional
of banking products—the mortgage loan.
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RESPONSE TO WRITTEN QUESTIONS OF SENATOR MILLER
FROM JAMES E. SMITH

Q.1. Aren’t there already in place antitying provisions that would
prohibit a bank from offering favorable loan terms to its real estate
affiliate?

A.1. Yes. Sections 23A and 23B of the Federal Reserve Act would
limit the amount of credit and other forms of support that a bank
could provide to a real estate brokerage affiliate or subsidiary. Con-
sumers have even more protections when their real estate agent is
affiliated with a banking organization because banks and bank
holding companies are subject to the antitying provisions of the
Bank Holding Company Act. These restrictions prohibit banks and
their affiliates from conditioning the provision of credit on the pur-
chase of another product or service.

Q.2. Why do you not think banks will have an unfair advantage
after new proposed regulations are enacted? Others claim that Gov-
ernment subsidies (for example deposit insurance) as well the
“deep pockets” of your institutions will allow for an unfair advan-
tage that would create an opportunity for FHC’s to exploit the mar-
ket—perhaps going as far as using your subsidies to provide below-
market prices?

A.2. The subject of whether deposit insurance and the Federal Re-
serve’s discount window provide a competitive advantage to banks
was fully debated during discussions that ultimately led to the
Gramm-Leach-Bliley Act of 1999. Testimony and statements at
that time from Federal banking regulators (Office of the Comp-
troller of the Currency (OCC)?! and Federal Deposit Insurance Cor-
poration (FDIC))2 and other experts? support the conclusion that
no subsidy exists in the Government’s provision of services to
banks. If a subsidy existed, banks would be expected to dominate
in businesses where they compete directly with nonbanks. In fact,
banks have been losing market share in terms of both assets and
household savings since the 1970’s. The mortgage markets provide
the most striking example of how the market has shifted away
from depository institutions. The reason for this shift is the sec-
ondary market—not insured deposits—has become the most cost-
efficient way to fund most mortgages. Investor demand is so great
for mortgage-backed securities that mortgage banks have access to
the lowest-cost funds available in the world. Traditional deposit-
based lenders—who pay for deposit insurance and face a host of
regulatory expenses like higher capital requirements, exam costs,
and CRA—are often bypassed completely. If banks enjoyed a sub-
sidy, nondepository institutions would not control an ever-increas-
ing market share.

Q.3. Why do you not think banks will have a conflict-of-interest sit-
uation, with either lending favorable loans to their affiliates, or

1“The Competitive Implications of Safety Net-Related Subsidies,” Gary Whalen, Economics
Working Paper 97-9, OCC, May 1997.

2Testimony by Ricki Helfer, Chairman, FDIC, before the House Committee on Banking and
Financial Services, March 5, 1997.

3“Federal Subsidies in Banking: The Link to Financial Modernization,” Frederick Furlong,
Federal Reserve Bank of San Francisco Economic Letter, number 97-31, October 24, 1997.

“The Battle for Bank Regulatory Supremacy,” Carter Golembe, The Golembe Reports, volume
1997-2 (March 1997).
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even going as far as not lending to nonaffiliated firms—essentially
to your competitors?

A.3. Banking organizations are subject to Sections 23A and 23B of
the Federal Reserve Act, which limit the amount of credit and
other forms of support that a bank could provide to a real estate
brokerage affiliate or subsidiary. Such limits ensure that the safety
and soundness of the bank will not be negatively impacted by its
subsidiaries or affiliates. Moreover, the exact same potential for
such conflicts exists today given that a number of real estate firms
such as Century 21, Coldwell Banker, ERA, and Long & Foster all
offer mortgages to homebuyers. Although these integrated real es-
tate organizations, as well as State banks in many States, savings
institutions, and credit unions, have been selling real estate and
funding mortgages for years, conflicts of interest has not been a
problem. The Real Estate Settlement Procedures Act (RESPA) ad-
dresses such conflicts (explained in further detail below).

Q.4. What aspects of “banking” that real estate agencies currently
have access do you think give them an unfair advantage?

A.4. Real estate companies, such as Long & Foster, Century 21,
and Prudential, provide end-to-end services for the home pur-
chasing process, including real estate brokerage, mortgage, and
insurance services. It is ironic that the National Association of RE-
ALTORSE is now objecting to the very combinations that their
members have undertaken—offering brokerage, mortgage banking,
and, often, insurance under one roof. Such combination of services
provides valuable cost, convenience, and service options for cus-
tomers. All banks should have the opportunity to compete in the
same manner as the real estate companies.

Q.5. How can banks restrict themselves from “product packing,”
their clients believing that they must use a bank for all available
services to receive easier credit approval or lower financing rates?
What is to stop FHC salary-based real estate representatives from
tying in other bank products?

A.5. First, as explained in the first question, banks and bank-hold-
ing companies are subject to the antitying provisions of the Bank
Holding Company Act. Second, RESPA applies to banks in the
same manner as it applies to real estate firms. Specifically, RESPA
requires REALTORSHY affiliated with lenders to disclose that fact
to customers before the purchase occurs. The RESPA disclosure,
which must be on a separate piece of paper, must state the rela-
tionship between the real estate agent and the lender and provide
the estimated charges or range of charges of the lender. It must
also notify the customer that he or she is not required to use the
lender and is free to shop around for a better deal.
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STATEMENT OF THE AMERICAN HOMEOWNERS GRASSROOTS
ALLIANCE

The American Homeowners Grassroots Alliance (AHGA) is a national bipartisan
advocacy organization representing the Nation’s 70 million homeowners. AHGA be-
lieves that preserving and enhancing homeownership should be a national policy
priority. AHGA believes that homeowners and homeownership are generally bene-
fited by domestic and international free market policies.

AHGA has carefully reviewed policy documents and testimony from the real es-
tate, lending sectors, and other sources on the issue of allowing banking organiza-
tions to be involved in real estate brokerage. From the consumer perspective there
are significant potential benefits of such a policy. Those benefits clearly outweigh
the limited potential risks. Also, a substantial majority of consumers would like the
option of “one-stop” shopping for real estate services. For these reasons AHGA be-
lieves that consumers will benefit if banking organizations are involved in real es-
tate brokerage and urges Congress to support the entry of banks into this market.

Opponents argue that because banks lack the invaluable experience in local real
estate markets and the in-depth knowledge of real estate law, consumers will suffer.
While it is true that most banks currently do not have core real estate brokerage
competencies, both experience and common sense suggest it is unlikely that con-
sumers will suffer. Companies in the banking and real estate sector have success-
fully entered each other’s markets without serious problems. Federal savings insti-
tutions, credit unions nationwide, and commercial banks in about half of the States
have had the ability to engage in real estate brokerage for a number of years. Many
real estate companies, including Long & Foster, Century 21, and Coldwell Banker
and many others currently provide brokerage, mortgage lending, title insurance,
and property insurance. Consumers have substantial protection in the fact that real
estate practice is heavily regulated, and State licensing requirements establish min-
imum competencies that all participants must demonstrate. Rather than build those
competencies from scratch, it is likely that many banks will enter the real estate
brokerage market through partnerships with or the acquisition of small local real
estate agencies that have substantial experience in their real estate markets and
in-depth knowledge of real estate law. Another argument against permitting banks
to enter real estate brokerage is that it will accelerate the consolidation process cur-
rently underway in both the real estate and lending sectors. This would reduce com-
petition and increase costs to consumers. This is not a strong argument either.
Other larger economic factors are driving the consolidation that will almost cer-
tainly continue in banking and real estate (and many other sectors as well), whether
or not banks are allowed to enter real estate brokerage. AHGA believes that any
contribution of this new policy to the consolidation process will be small. If banks
are permitted to enter real estate brokerage the most visible difference will likely
be that banks instead will purchase some of the small real estate brokerages that
would otherwise be purchased by large real estate brokers. Because there will be
more bidders the small independent brokers will benefit from higher selling prices
when they sell their businesses. Fortunately there are a very large number of exist-
ing competitors in both sectors, so it would take many years before consolidation
reduces the number of competitors in either sector to the point that any company
or small group of companies could override market forces in determining prices of
banking and real estate services. If and when we ever reach the point that market
forces do not prevail in setting real estate service prices and lending prices and
rates, U.S. antitrust laws are available to stop anticompetitive behavior.

Last, opponents argue that permitting banks to enter real estate brokerage cre-
ates a conflict of interest in that a lender owning a real estate brokerage will try
to sell follow-on products or services to its clients its other services, and in many
cases those products or services will not represent the best value for the consumer.
Most consumers recognize that the products or services of only a few companies in
a given industry can represent the very best value for a particular consumer. They
also recognize that the consumer is in the best position to determine his or her
needs and priorities and it is the consumer’s responsibility to sort out which prod-
ucts or services represent the best value. Cross-selling of follow-on products is a
very common practice in many sectors, and the products and services a company
seeks to cross-sell are no different with respect to their potential fit to a consumer’s
needs that the product or service that attracted the consumer in the first place.
AHGA believes that most consumers are sophisticated enough to recognize that any
company’s follow-on products or services also may or may not be the best value for
the consumer and act accordingly. There is therefore no greater conflict of interest
between a consumer and business regarding a follow-on product or services or the
product or service that attracted the customer in the first place. Most consumers
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do a lot of research regarding competing real estate and mortgage lending services
before buying, selling, or financing a home. There is a wealth of free, inexpensive
information that is available to consumers on those subjects from a wide range of
sources, including AHGA'’s sister education and research organization, the American
Homeowners Foundation (AmericanHomeowners.org). Almost every source strongly
urges consumers to comparison-shop every major component of real estate services.

There are several arguments in favor of permitting banks to enter real estate bro-
kerage. Businesses cross-sell because it is more efficient way to market, for example
the costs are lower. In a competitive marketplace a share of marketing cost savings
will inevitably be passed on to consumers in the form of lower fees and/or rates. In
addition to potentially saving homeowners money, the closer coordination of home
brokerage and lending services under one roof also potentially reduces the time be-
tween purchase and settlement, which can often be very important to consumers as
well. These likely cost and time savings are a substantial potential consumer ben-
efit. They would indirectly benefit individual real estate agents, because they will
get their commissions sooner and the reduced costs and time savings will likely
mean more homebuyers and sellers. Consumers are very concerned about the pro-
tection of their financial and other personal data. Currently RESPA requires that
all real estate companies and banks provide disclosure notice to the customer of
multiple services offered by affiliated firms. In addition banks are currently subject
to greater privacy regulation than real estate companies. The current regulatory
proposal to allow banks to enter the real estate brokerage requires real estate bro-
kers to provide greater protection to the privacy of consumer data. Consumers sup-
port this requirement and will benefit from greater protection. One-stop shopping
is by itself a substantial benefit to many time-starved consumers. Many homebuyers
are couples with two demanding jobs and often more demanding children. We be-
lieve many of those homebuyers consciously and intentionally trade convenience for
economy in many decisions. They make that choice with full awareness that they
will likely be forgoing a better offer if they took the time to shop around.

From a policy standpoint the question is whether Federal legislators should deny
consumers this freedom of choice, and if so, what is the appropriate alternative.
While AHGA strongly encourages consumers to take the time to shop competitively
for all real estate and financing services, AHGA also believes consumers have the
right to make their own choice. In addition, recent home sellers favor allowing
banks to offer real estate brokerage by a 2 to 1 margin according to a 2001 survey.

For this reason AHGA urges Members of Congress to oppose S.1839 and
H.R. 3424. If Congress concludes that the risks of permitting banking organizations
to be involved in real estate brokerage outweighed the benefits, then consistency
would require that Federal savings institutions, credit unions nationwide, and com-
mercial banks in several States that engage in real estate brokerage to divest them-
selves of their real estate businesses. Since the primary arguments against the
bank’s market expansion go to core competencies and potential conflicts of interest,
then conversely the many real estate companies that currently provide mortgage
lending should also be required to divest themselves of their real estate lending
businesses. While these steps would apply the principles contained in S.1839 and
H.R.3424 on a consistent basis, it would deny many consumers what they want—
one-stop shopping. If Congress truly believes action is necessary to protect con-
sumers it would be more effective to require consumers to meet some minimum
level of due diligence before entering a real estate or lending transaction (for exam-
ple demonstrating that they have interviewed three real estate agents before listing
a home, looked at three houses before making an offer to buy a house, or considered
three lenders before applying for a loan). However as previously stated AHGA be-
lieves this would be too much of a restriction of personal choice. In deciding whether
to support real estate companies or bankers on this contentious issue, AHGA rec-
ommends that Congress choose the side consumers. Congress can best serve con-
sumers by supporting the implementation of regulations to permit banking organi-
zations to be involved in real estate brokerage.

The American Homeowners Grassroots Alliance (AHGA) is a national bipartisan
advocacy organization representing the Nation’s 70 million homeowners. AHGA be-
lieves that policies that encourage and protect homeownership are in our national
best interest. Those policies encourage and sustain the maintenance of a strong and
broad middle class, build a sense of community and responsibility, and facilitate in-
vestment in homes, which are the largest, most universal savings/equity-building
vehicle for most Americans. AHGA’s positions and more information about the orga-
nization are available at www.AmericanHomeowners.org. The American Home-
owners Foundation’s section of the website also contains free educational materials
iclo help homeowners and future homeowners buy, sell, remodel, and finance their

omes.
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STATEMENT* OF THE FINANCIAL SERVICES ROUNDTABLE
May 23, 2002

The Financial Services Roundtable (“Roundtable”) appreciates the opportunity to
submit testimony on the proposal by the Federal Reserve Board (“Board”) and
Treasury to allow greater competition in the real estate brokerage industry by per-
mitting financial holding companies and national bank subsidiaries to enter the
business. The Roundtable represents 100 of the largest integrated financial services
companies providing banking, insurance, and investment products and services to
the American consumer. Member companies participate through the chief executive
officer and other senior executives nominated by the CEO.

Roundtable member companies provide fuel for America’s economic engine, ac-
counting directly for $12.4 trillion in managed assets, $561 billion in revenue, and
1.8 million jobs.

The Roundtable strongly opposes the Community Choice in Real Estate Act
(S.1839 and H.R.3424). Despite its name, the Act would limit the ability of con-
sumers to choose the real estate agent or broker of their choice, and would artifi-
cially restrain competition in the brokerage industry. As a result, the Act would
harm both consumers and the financial services industry.

S. 1839 would prohibit the Board and the Treasury from completing the adminis-
trative rulemaking process required by the Gramm-Leach-Bliley Act. (the GLB Act)
and from ruling—if the statutory factors are met—that real estate brokerage and
real estate management are “financial in nature” and therefore permissible for fi-
nancial holding companies and national bank subsidiaries.

The Roundtable believes that the Board and the Treasury should be allowed to
complete the rulemaking process. In addition, the Roundtable believes that the
Board and Treasury should ultimately rule that real estate brokerage is a permis-
sible activity, for several reasons. First, permitting financial holding companies to
enter the real estate brokerage business is good for consumers. Second, it is good
for the financial services industry. Third, real estate brokerage is a financial activity
consistent with the Gramm-Leach-Bliley Act.

Consumers Will Benefit From the Proposed Rule

The Roundtable strongly believes that consumers will be the real winners if the
proposed regulation is adopted. Adoption of the rule will increase competition in the
brokerage industry. More competition means more consumer choice, lower prices,
and better customer service.

Adoption of the regulation is necessary to meet the demands of consumers for one-
stop shopping for all their homebuying needs. In 1999, a study of recent homebuyers
was conducted on behalf of the National Association of REALTORSY (NAR). (See
Attachment A). According to this NAR study, 76 percent of homebuyers said that
getting all or some of their homebuying services handled through one company was
appealing. Eighty-one percent supported the idea of one-stop shopping for all of
their homebuying services and were evenly split on whether the best provider of
such services would be a bank, a REALTOR", or a mortgage company, although a
slight majority stated they would prefer a bank as the one-stop shopping provider.
The NAR study concluded that 77 percent would consider using a bank for those
one-stop shopping services in future transactions.

If the proposed regulation is adopted, consumers will be able to receive in one lo-
cation all the services necessary to buy a home: preapproval for a mortgage loan;
assistance in finding a home; a mortgage loan after a contract to purchase a home
has been signed; and insurance for the property (including title insurance, property
insurance, and private mortgage insurance) prior to closing. The consumer’s life will
be simplified and services will be expedited. Many traditional real estate brokers al-
ready have responded to consumer demand for one-stop shopping and are offering
mortgage and, insurance services in addition to real estate brokerage services.

Proponents of the Community Choice in Real Estate Act oppose letting financial
holding companies compete in the real estate brokerage business. They argue that
consumers are worried about their privacy when purchasing a home, and that let-
ting financial holding companies compete would hurt consumer privacy. Concluding
that brokerage is a financial activity in fact greatly enhances consumer privacy.
While customers of financial holding companies and national banks are entitled to
the GLB Act’s far-reaching privacy protections, customers of real estate brokers cur-
rently have no Federal privacy protections.

*Due to size and quality of attachments, they will be held in Senate Banking Committee files.
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If adopted, the Board/Treasury regulation will afford brokerage customers the
same Federal privacy protections now afforded to bank customers: real estate bro-
kers will have to disclose their privacy policies to homebuyers and will be prohibited
from sharing certain nonpublic information about the homebuyer with any non-
affiliated third parties unless the homebuyer has been given notice and the oppor-
tunity to opt-out of such information sharing. Ironically, enactment of S.1839 would
in effect harm consumers by depriving them of the Federal privacy protections cur-
rently afforded the consumers in other sensitive financial transactions.

Proponents of S. 1839 also argue that allowing financial holding companies to offer
real estate brokerage services could result in harmful tying and other coercive prac-
tices. This argument is easily refuted by the fact that many brokerages are already
affiliated with mortgage lenders, insurers, thrifts, credit unions, and State banks,
and there is no evidence of these harmful practices occurring. Moreover, existing
banking laws are more than adequate to preclude these types of practices within
a financial holding company. Sections 23A and 23B of the Federal Reserve Act pro-
hibit a bank from making below-market loans to any affiliates or subsidiaries, in-
cluding those that would be engaged in real estate brokerage, and severely restrict
a bank’s ability to provide equity contributions and other support to the real estate
brokerage affiliate.! Furthermore, Section 8 of the Real Estate Settlement Proce-
dures Act2 and the antitying provisions of Section 106 of the Bank Holding Com-
pany Act Amendments of 19703 preclude any coercive practices against the bank’s
(or brokerage’s) customers. In fact, a customer dealing with a brokerage affiliated
with a bank will enjoy far greater consumer protection than if he or she were deal-
ing with a real estate brokerage firm not affiliated with a bank.

The Financial Services Industry Will Benefit From the Proposed Rule

Adoption of the regulation is prudent for the financial services industry. Tradi-
tional real estate brokers are now actively competing with banks and financial hold-
ing companies by offering financial services—in particular, loans and insurance. Of
the 10 leading real estate brokers cited by REALTOR" magazine, nine provide fi-
nancial services and compete with financial holding companies by offering loans or
insurance. According to the “1999 National Association of REALTORSE Profile of
Real Estate Firms,” 56 percent of its residential real estate brokerage firms with
more than 50 agents are involved in mortgage lending. (See Attachment B).

Additionally, Federal thrifts4 and credit unions,> as well as State-chartered banks
in 26 States, are permitted to act as real estate brokers. (See Attachment C for data
on the States). In fact, the only financial institutions that uniformly cannot engage
in real estate brokerage are financial holding companies and national banks. The
Roundtable asks only that more competition be allowed by permitting financial hold-
ing companies and national bank subsidiaries to offer these services as well.

NAR argues that permitting financial holding companies to engage in real estate
brokerage would create an unlevel playing field due to alleged “Federally chartered
advantages.” NAR contends, without support, that Federal deposit insurance and
access to the Federal Reserve system, for example, creates “Federal subsidies” en-
joyed by depository institutions which give banks an unfair advantage. NAR further
alleges that the proposed regulation would result in an unsafe and unsound banking
system.

Brokerage poses very little risk to the banking system. A real estate brokerage
company does not act “as principal,” but rather acts in an “agency” capacity by
being an intermediary in a transaction between a buyer and a seller. Banks have
historically been permitted to conduct “agency” activities either directly or through
affiliates. Financial holding companies are currently permitted to provide their cus-
tomers with a wide array of agency services, including travel, securities, commod-
ities, and insurance brokerage.

Any Federal subsidy is far outweighed by the heightened regulatory burden and
cost of supervision borne by depository institutions. The proposed regulation would
permit real estate brokerage only in nonbank affiliates and financial subsidiaries—
entities which, by law, are firewalled away from their affiliated depository institu-
tions and therefore cannot enjoy any such alleged “Federal subsidy.” In any event,
NAR’s contention that the proposal would result in an unsafe and unsound banking
system has not been evidenced in the 26 States that currently permit real estate
brokerage by banks, or by the thrift, or credit union industries.

1See 12 U.S.C. §§37lc 371c-1 and 1828(j).
212 U.S.C. §2607
312USC §1971 et seq.

4See 12 CFR §§559.4(e)(3) (thrift service corporations), 584.2-1(b)(8) (thrift affiliates).
5See 12 C R §712.5(g) and (p).
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There is no evidence that consumers have been hurt in any way by the current
involvement of these depository institutions in the real estate brokerage industry,
and there is no evidence that depository institutions in these markets dominate the
brokerage industry or enjoy significant market power. Prohibiting real estate bro-
kers from affiliating with financial holding companies seems to be out of step with
the current marketplace. The most vocal proponent of the Act—NAR—does not
speak for the entire real estate industry. The Realty Alliance, a real estate broker-
age trade organization with over 62,000 members (most of whom are also members
of NAR), publicly opposes NAR’s efforts. (See Attachment D for a copy of a White
Paper delivered by The Realty Alliance to the NAR). The Realty Alliance, like the
financial services industry, welcomes increased competition and recognizes the po-
tential benefits to consumers that the regulation could bring.

Real Estate Brokerage is a Financial Transaction Consistent with the
Gramm-Leach-Bliley Act

Finally, the Roundtable believes that the proposed regulation is entirely con-
sistent with the GLB Act which was designed to modernize and expand the financial
services marketplace. The specific purpose of financial modernization, as stated in
the preamble to the GLB Act, was to “enhance competition in the financial services
industry by providing a prudent framework for the affiliation of banks, securities
firms, insurance companies, and other financial service providers, and for other pur-
poses.” [emphasis added].

Title I of the GLB Act created the “financial holding company” structure and per-
mitted financial holding companies to conduct a much broader range of financial ac-
tivities than was historically permissible for bank holding companies. The GLB Act
permits financial holding companies to engage in all activities that have been deter-
mined by the Federal Reserve Board to be “financial in nature,” or incidental or
complementary to a financial activity.® Given the historical experience of the Glass-
Steagall Act and the practical limitations of creating a rigid regulatory structure,
the GLB Act established a flexible framework that allows regulators to respond to
changes in technology, the marketplace, and consumer demand. The GLB Act pro-
vides the Board, in consultation with Treasury, the authority to expand the statu-
tory list of financial activities.”

Consistent with Congress’ directive and following the request of the American
Bankers Association, the Roundtable, and others, the Board and Treasury issued a
joint notice of proposed rulemaking in December 2000 to determine that real estate
brokerage and real estate management activities are “financial in nature” or “inci-
dental to a financial activity” and, consequently, permissible for financial holding
companies and national bank subsidiaries. By issuing this proposal, the agencies
were simply fulfilling their obligation under the GLB Act to ensure that financial
holding companies and national banks have the ability to compete with other finan-
cial service providers. In doing so, the Board and Treasury have followed the objec-
tive rulemaking process contemplated by the GLB Act and have sought public com-
ments on the rule. We ask that the Board and Treasury be allowed to continue their
deliberative process.

The broader scope of the “financial in nature” standard for nonbank activities of
financial holding companies is reflected in both the legislative history of the GLB
Act and the diverse range of activities that financial holding companies are cur-
rently permitted to conduct. First, the Conference Report to the GLB Act states that
“[plermitting banks to affiliate with firms engaged in financial activities represents
a significant expansion from the current requirement that bank affiliates may en-
gage only in activities that are closely related to banking.”8 Second, financial hold-
ing companies are currently permitted to conduct a broad range of activities that
bank holding companies are prohibited from conducting, such as unrestricted securi-
ties underwriting, merchant banking, unrestricted insurance underwriting, unre-
stricted insurance agency, travel agency, and acting as finder.® The financial serv-
ices marketplace has changed dramatically in the past 30 years, and what may have
been inappropriate for bank holding companies in the early 1970’s may be entirely
appropriate for the diversified financial holding companies of the early 21st century.

With respect to the permissibility of real estate brokerage under the GLB Act, the
GLB Act permits the Board to define certain activities as “financial in nature,” in-
cluding “transferring . . . for others financial assets other than money or securi-
ties.” The Roundtable believes that real estate brokerage is exactly that type of ac-

6 See Bank Holding Company Act § 4(k)(1)(A), (B) (12 U.S. C §1843(k)(1)(A) (B)).
7See Bank Holding Company Act §4(k) (12 U.S.C. §1843(k)

8H.R. Conference Report No. 106-434, at 153 (November 2, 1 9).

9See BHCA §4(k)(4) (12 U.S.C. § 1843(k)(4)); 12 CFR § 225.86(d)(1) (finder activities).
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tivity. Real estate is the largest financial asset owned by most consumers and is the
most widely used source of collateral for consumers seeking credit. The purchase of
real estate is the largest financial transaction for most consumers. For many, real
estate is the largest source of individual wealth; the decision to purchase, sell, and
finance real estate plays a significant part in retirement planning. Real estate is
conferred special status under Federal and State tax laws, distinguishing real estate
from other large-ticket items. For these reasons, we believe that real estate is a “fi-
nancial asset” and that brokerage is “financial in nature.”

In addition, the GLB Act defines as “financial in nature” all activities that involve
“arranging, effecting, or facilitating financial transactions” for others.10 Real estate
brokerage is part of the overall financial activity of helping a consumer receive
preapproval for a mortgage loan, find a home, appraise the property, receive final
approval for the mortgage loan, close the transaction, and insure the home with
property insurance, title insurance, and, in certain cases, private mortgage insur-
ance. Each of the services and products offered as part of the overall financial trans-
action are integrated with one another. Such integration is reflected in several
ways. First, consumers frequently enlist the services of a real estate broker at
the same time that they seek the products of a mortgage lender and an insurance
agency. Second, consumers generally pay the loan fees, the REALTOR™’s commis-
sion, and the initial insurance premiums together at the closing. Third, the docu-
ments that consumers sign with respect to the mortgage loan, real estate brokerage,
and the insurance generally cross-reference and are conditioned upon each other.

In determining whether an activity is “financial in nature,” the GLB Act also re-
quires the Fed to consider “changes in the marketplace in which financial holding
companies compete” and whether such activity is “necessary or appropriate” to allow
a financial holding company or its affiliates to “compete effectively with any com-
pany seeking to provide financial services in the United States.”1! As highlighted
earlier, approval of the regulation is both necessary and appropriate to allow finan-
cial holding companies to compete effectively with real estate brokerage companies,
as well as with Federal thrifts, credit unions, and State banks in 26 States.

As a result, the Roundtable firmly believes that real estate brokerage is “financial
in nature,” consistent with the GLB Act. At the very least, the Board and Treasury
should find that it is “incidental to a financial activity.” Banks and financial holding
companies are involved in virtually every other aspect of residential and commercial
real estate transactions, ranging from rendering advice; acting as a finder; apprais-
ing the property; issuing abstracts of title and performing title searches; selling and
underwriting hazard, title, and mortgage guaranty insurance; arranging or pro-
viding financing; providing loan closing, settlement, and escrow services; and
securitizing mortgage loans or underwriting and selling mortgage backed securities.
Clearly, acting as a real estate broker is incidental to the performance of these other
real estate related services that are already considered to be “closely related to
banking” or “financial in nature.”

In sum, assertions that the Board and Treasury may not rule on real estate bro-
kerage are without basis under the GLB Act. Such an interpretation of the GLB Act
would chill future proposals for activities to be considered “financial in nature” and
would effectively turn the clock back on financial modernization.

Conclusion

In conclusion, the Roundtable strongly supports the proposed regulation and be-
lieves that its adoption would be a win-win proposition for consumers and the finan-
cial services industry. The regulation would allow financial services companies to
build alliances with real estate brokerages, creating tremendous benefits for con-
sumers, including one-stop shopping, lower prices, more choice, and increased com-
petition. The Community Choice in Real Estate Act is nothing but an attempt to
derail the deliberative rulemaking process—thereby preserving artificial barriers to
entry in the brokerage market for the purpose of preserving market share and re-
ducing threatened competition. While NAR wants to compete in the financial serv-
ices markets by making loans and selling insurance, NAR wants Congress to protect
them from competition in their own backyard. For the foregoing reasons, the Round-
table opposes S. 1839 and supports the rulemaking process commenced by the Board
and the Treasury in December 2000. This rulemaking process is an appropriate del-
egation of authority to the regulators, who have expertise and experience in this
area and are fully equipped to consider all the substantive issues and make an ob-
jective ruling in the best interests of both the consumers and the industry.

Thank you for the opportunity to submit our views.

10 See Bank Holding Company Act § 4(k)(5)(B)(iii) (12 U.S.C. § 1843(k)(5)(B)(iii)).
11 Section 103(a), new Bank Holding Company Act (BHCA) section 4(k)(3)(A)&(D)().



127

May 20, 2002

Honorable Tim Johnson

Chair, Senate Banking Subcommittee on Financial Institutions
U.S. Senate

Washington, DC 20510

Dear Chairman Johnson:

We are writing to express our support for the Judiciary Subcommittee on Commercial and
Administrative Law hearing on the proposed regulation to authorize real estate brokerage,
leasing and property management powers for financial holding companies and national bank
subsidiaries.

As you know, we have opposed this regulation as an improper use of regulatory authority that
exceeds congressional intent. The Community Choice in Real Estate Act (H.R. 3424/S.1839)
was introduced on December 6, 2001 in the House and already has over 225 cosponsors. This
legislation would clarify congressional intent that real estate brokerage, leasing and property
management are not financial in nature or incidental to finance, and therefore the regulators do
not have the authority to grant these powers to banks.

We look forward to hearing the testimony and hope this is an additional step toward enactment
of the Community Choice in Real Estate Act. Thank you for your efforts to ensure that the
regulatory process has been followed on this matter.

Sincerely,

CCIM Institute

Consumers Union

Institute of Real Estate Management

International Council of Shopping Centers

National Association of Auctioneers

National Association of Home Builders

National Community Reinvestment Coalition

National Fair Housing Alliance

National Association of Industrial and Office Properties
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Dear Financial Institutions Subcommittee Member:

On behalf of our 800,000 members involved in all aspects of the real estate industry, [ wanted to
remind you of the hearing on Thursday, May 23", at 10 A.M. in the Financial Institutions
Subcommittee, and to provide you with a few facts that may be helpful to you in advance.

As you know, NAR is supporting S. 1839, The Community Choice in Real Estate Act. This bill
would clarify congressional intent that real estate brokerage, leasing and property management
are commercial activities off limits to financial holding companies and national bank
subsidiaries. The entry of large mega banks into real estate would cause harmful market
concentration and force many of our members out of business. Once the country loses many of
its independent REALTORS® there will be less choice for consurmers.

Bankers argue that they will lower costs to home buyers and sellers. What they don’t tell you is
that by cross-subsidizing the real estate activities, they will need to make up those costs
somewhere. Will that mean an increase in ATM fees, or credit card fees? Will all banking
consumers end up paying higher banking fees to underwrite the real estate operations of the
bank?

Did you know that:

77% of all residential real estate firms consist of a single office?

84% of all residential real estate firms are independent, not affiliated with a franchise?

92% of all REALTORS® are independent contractors?

Typical sales agents earn a gross personal income of $34,100?

97% of all sales agents work on commission?

The median age of sales agents is 50 years?

18% of residential real estate firms engage in mortgage lending, and originate less than 2% of
mortgages?

We are hopeful that Thursday’s hearing is another step toward enactment of the Community
Choice in Real Estate Act, and that you will be able to participate. We look forward to working
with you as this session of Congress continues.

Sincerely,

Martin Edwards, JR., CCIM
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