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VISA OVERSTAYS: A GROWING PROBLEM FOR
LAW ENFORCEMENT

THURSDAY, OCTOBER 16, 2003

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON IMMIGRATION,
BORDER SECURITY, AND CLAIMS,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 1:07 p.m., in Room
2141, Rayburn House Office Building, Hon. John N. Hostettler
[Chairman of the Subcommittee] presiding.

Mr. HOSTETTLER. The Subcommittee will come to order. Today,
we will hear from expert witnesses regarding the rapidly increasing
population of illegal immigrants who have entered this country
with valid visas issued by the Department of State or from visa
waiver countries who remain in the United States in violation of
the terms of their admission.

Aliens who violated the terms of their visas have participated in
numerous attacks on the United States, beginning with the 1993
bombing of the World Trade Center, up to and including the Sep-
tember 11, 2001, attacks. Despite this fact, our laws and policies
regarding visa overstays have changed very little over this period.
This hearing is being held to assess how many visa overstays are
currently residing in the United States as illegal aliens and the ef-
fect of this large population of illegal aliens on our national secu-
rity and the safety of the American people.

In particular, the General Accounting Office, or GAO, will pro-
vide the Subcommittee with information on the significant problem
of visa overstays and why that problem will not go away unless
substantial efforts are made to control it. Estimates that the GAO
has made available to me show that up to three million illegal
aliens in the United States arrive with valid visas issued by the
Department of State. Worse, the number of visa overstays being
added to this cumulative total every year is around 300,000 illegal
aliens, nearly double some prior published estimates of 150,000
visa overstays who become illegal aliens every year.

The Department of State has the primary responsibility to deter-
mine whether a person applying for a visa has a strong potential
for violating the terms of that visa. Unfortunately, over the past 10
years or so, our State Department’s foreign consular officers got
into the practice of waiving personal interviews of visa applicants
and accepting documents from third-party agencies. These loose
practices have been described in detail in hearings before the Con-
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gress regarding the failure to interview nearly all of the 9/11 ter-
rorists before they were issued—each issued visas.

One of the results of those hearings was a transfer of primary
responsibility for visa policies and regulations to the Department
of Homeland Security. This Subcommittee may hold a future hear-
ing to examine whether the Department of Homeland Security’s
new role is having an effect or whether visa issuance is still busi-
ness as usual at our foreign missions.

Certainly, something needs to change, and soon, to dramatically
reduce the number of visa overstays. If only one-tenth of 1 percent
of these visa overstays are involved with or support terrorism, our
current immigration system allows 300 supporters each year, or ac-
tual terrorists, to plan and carry out the next act of terrorism
against our citizens on our own shores.

There is an inclination by some in the media and in the Congress
to dismiss the problem of visa overstays. In fact, some cities have
even chosen to extend financial support to visa overstays and other
illegal aliens. That attitude, however, only encourages other aliens
to come to our country and violate our laws. Be assured that aliens
who overstay their visas are not unaware that they are violating
our laws. Furthermore, when foreign visitors enter the United
States, their visas and passports are checked by uniformed inspec-
tors, reinforcing the serious legal nature of the visa and the terms
and expiration dates stated on that visa.

So those 300,000 visa overstays, more or less, are not staying
here because they don’t know they aren’t lawfully present. Prob-
ably most of them planned for their illegal overstay long in advance
of their visa application. It’s likely that most of them lined up con-
tacts and prospective employers before they ever arrived. Mean-
while, our Federal agencies led by the Department of Homeland
Security and the Department of State seem unable to come up with
a strategy to stop this problem.

While this flood of uninvited overstays continues, Federal and
State law enforcement are struggling with growing crime com-
mitted by illegal aliens, many of whom arrived with a visa and
with no intent to return when the visa expired. As the Justice De-
partment’s Bureau of Justice Assistance has stated, quote, “Com-
plex problems are associated with illegal aliens who commit
crimes.” Criminal aliens tend to be drug-oriented and violent, often
preying on members of their own cultures. If deported, they fre-
quently use new names to reenter the United States and establish
residence in different cities.

Furthermore, criminal aliens do not confine their activities to
border cities. Communities throughout this country are experi-
encing increasing alien involvement in drug importation and dis-
tribution, weapons smuggling, and violence against persons and
property. The escalation in alien crime has placed added demands
on State and local law enforcement personnel at the same time the
States, counties, and cities are facing reduced tax revenues and
competing demands for service.

I am hopeful that this hearing will help us to come to grips with
how we can reinforce the efforts by the Department of Homeland
Security and the Department of State to increase scrutiny in
screening processes so that we can reduce the number of unwanted
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visa overstays. In the face of the rising costs associated with aliens
who overstay their visas, we simply cannot afford not to address
this problem.

At this time, I turn to my colleague from California, Ms.
Sanchez, for an opening statement for the minority.

Ms. SANCHEZ. Thank you, and with the chair’s indulgence, I'd
like to read the statement of my colleague, the Ranking Member
on this Committee, Sheila Jackson Lee.

Mr. HOSTETTLER. Without objection.

Ms. SANCHEZ. The subject of this oversight hearing is visa
overstays, a growing problem for law enforcement. An overstay is
an alien who enters the United States lawfully for a temporary pe-
riod of time and then remains longer without permission.

No one has been able to determine how many overstays there are
in the United States. Typically, the number is estimated to be a
fraction of the total population of unauthorized aliens in the United
States. The total population figure that will be discussed at this
hearing is from a report issued by the former Immigration and
Naturalization Service on January 31, 2003. According to that INS
report, seven million unauthorized aliens reside permanently in the
United States as of the year 2000. In estimating the percentage of
overstays in that population, INS applied the 33 percent figure
from a previous report, which produced an overstay number for the
year 2000 of 2.3 million.

It is a mistake to view all overstays as a law enforcement prob-
lem. Some overstays did not intend to violate the terms of their ad-
mission and will leave the United States voluntarily. For instance,
a non-immigrant visitor can request an extension of his or her stay
by filing a timely extension application. But the former INS and
now the Department of Homeland Security has difficulty processing
applications quickly. Consequently, many extension applications
are not granted until after the admission period has expired. Tech-
nically, a person has violated the terms of his admission by over-
staying for a single day, and according to immigration law prece-
dent, is removable as an overstay even when a timely extension ap-
plication was filed. Nevertheless, people in this category are not
law enforcement problems.

Other non-immigrant visitors become overstays on account of an
inability to understand American immigration documents. Non-im-
migrants are provided with two different time periods for their pa-
perwork. The first is for the visa. A visa is a permit to apply to
enter the United States which is issued by the Department of
State. It does not entitle the holder to be admitted to the United
States. It classifies the visit as business, tourism, et cetera, and is
usually valid for multiple visits to the United States during a speci-
fied period of time.

The decision on whether to admit the alien is made by DHS.
DHS also designates the period for which the alien will be admit-
ted. The visa does not indicate the period of time authorized for the
alien’s visit. If DHS decides to admit the alien, it issues a second
document, a formal 1-94, an arrival-departure record, which sets
forth the date, place of arrival, the class of admission which cor-
responds to the visa class, and the length of time the alien may re-
main in the United States.
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The estimates of how many unauthorized aliens are in the
United States and how many of them are overstays are just really
educated guesses. No one knows how many unauthorized aliens
live in the United States or how many of them are overstays. New
entry-exit information systems, such as a US VISIT, may eventu-
ally provide accurate data on overstays, but it will be prospective
information. It will only identify aliens who overstay after a non-
immigrant admission recorded by the US VISIT system. It will not
provide any information on how many overstays are already in the
United States.

The collection of entry-exit data will not have enforcement value,
either. Comprehensive entry-exit data will make it possible for
DHS to produce accurate lists of overstays on demand, but what
will DHS do with these lists? The entry-exit data will not include
information on the location of overstays. It will tell DHS who the
overstays are, but not where they are.

We cannot remove the 2.3 million overstays that are estimated
to be living in the United States. We can reduce that figure to a
more manageable level, however, by separating out the ones who
would make substantial contributions to our country as lawful per-
manent residents. We need a legalization program that would
allow hard-working, law-abiding individuals to come out of the
shadows and the fringes of society.

Reducing the undocumented population would have many bene-
fits. For instance, it would make it easier for us to identify the
aliens in our midst who mean to do us harm. The wider availability
of legal status for hard-working long-time residents would provide
employers with a more stable workforce, improve the wages and
working conditions of all workers, and curtail an underground
labor market filled with smuggling, fraud, abuse, and other crimi-
nal activities.

We have nothing to lose by providing access to legalization for
people who have established themselves as productive, desirable
members of our society. Thank you.

Mr. HOSTETTLER. Thank you. The gentlelady yields back the bal-
ance of her time.

The chair now recognizes the gentlelady from California, Ms.
Sanchez, for her opening statement.

Ms. SANCHEZ. Thank you, and I apologize.

Mr. HOSTETTLER. That’s all right.

Ms. SANCHEZ. I feel like I have dual personalities right now.
[Laughter.]

And I want to thank you, Chairman, for convening the oversight
hearing today to hear testimony on visa overstays.

Visas are important immigration tools that allow foreign nation-
als to temporarily visit the United States. Visas allow these tem-
porary visitors to legally enter this country and contribute to the
enrichment of our schools, businesses, and governments. Visas give
diplomats, health care professionals, entertainers, students, and
loved ones, to name a few, an opportunity to come and visit and
improve our many communities.

The reality of our immigration system is that it is not uncommon
for foreign nationals to overstay their visas. The reason for
overstays range from ignorance of immigration law, to bureaucratic
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red tape while trying to get a visa extension, to intentional viola-
tions of the visa terms.

I believe that my colleagues on both sides of the aisle agree that
our entire immigration system, including visa processing and moni-
toring, is in need of comprehensive reform. The solution to the visa
overstay problem is not to have law enforcement personnel begin
arresting and detaining minorities based on an assumption that
they are immigrants who have overstayed a temporary visa. Like-
wise, the solution to the visa overstay problem is not subject to
Muslims, Arabs—is not to subject Muslims, Arabs, or other minor-
ity groups to more burdensome visa terms or registration require-
ments.

In the post-9/11 era, our fears about future terrorist attacks have
been used to justify immigration policies that endanger civil lib-
erties and give overly broad powers to law enforcement. These are
very real concerns that I hope our panel of witnesses can address
in their testimony, and again, I thank the Chairman for being so
kind with my time, and I will yield the balance—yield back the bal-
ance of my time.

Mr. HOSTETTLER. The gentlelady yields back her time.

The chair will now recognize the panel, and without objection, all
Members can insert their opening statements into the record.

Today, we have Dr. Nancy Kingsbury. Since October 2000, Dr.
Kingsbury has been the Managing Director for Applied Research
and Methods at the General Accounting Office, where she is re-
sponsible for managing GAO’s advanced analytic staff. Prior to this
appointment, Dr. Kingsbury was an Assistant Comptroller General
responsible for GAO’s work on government-wide management
issues, including human capital management and government-busi-
ness operations, tax policy and administration, justice and immi-
gration issues, and financial institutions and markets—very busy.

Dr. Kingsbury was appointed Director for Planning and Report-
ing in the General Government Division in July 1995, after serving
as Director for Federal Human Resource Management Issues for 2
years. She has also served as GAQO’s Director for Air Force Issues
from 1988 to 1993 and Director for Foreign Economic Assistance
Issues from 1986 to 1988.

Prior to coming to GAO in 1984, Dr. Kingsbury served in a vari-
ety of positions in the Office of Personnel Management and as an
official of the Peace Corps. Dr. Kingsbury holds a B.A. degree from
the University of Miami at Florida, where she graduated summa
cum laude with general honors. She attended the Johns Hopkins
University as a Woodrow Wilson Fellow, where she received her
M.A. and Ph.D. in experimental psychology and analytic methods
in 1965 and 1968, respectively.

Mark A. Tanner is a member of the Foreign Terrorist Tracking
Task Force, or FTTTF, Counterterrorism Division. The task force’s
mission is to, one, deny entry into the United States of aliens asso-
ciated with or suspected of being engaged in or supporting terrorist
activity; and two, supply information to locate, detain, prosecute, or
deport any such aliens already present in the United States. In ad-
dition to the FTTTF, he provides information and coordinates other
agencies of government with respect to the foreign terrorist pres-
ence in the United States.
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Since Mr. Tanner became an FBI agent in 1983, he has held as-
signments as an investigator in the Charlotte, Jacksonville, and
New York field offices and as a unit chief in the Information Man-
agement Division at FBI headquarters. Subsequently, he became
the Assistant Special Agent in Charge of the FBI's Phoenix Divi-
sion, responsible for the investigation of organized crime, drugs,
and violent crime investigative programs in Arizona. Mr. Tanner
then became the FBI's Deputy Chief Information Officer, after
which he went to the FBI's Inspection Division, which provides in-
ternal consulting services to FBI executives toward improving the
effectiveness and efficacy of FBI programs.

Ms. Theresa Papademetriou is a Senior Legal Specialist—did I
get that close?

Ms. PAPADEMETRIOU. Yes, absolutely.

Mr. HOSTETTLER [continuing]. Western Law Division in the Di-
rectorate of Legal Research of the Law Library of Congress. She is
responsible for the legal research and analysis of issues of Euro-
pean Union and Greek laws. She holds an LL.B. from the Univer-
sity of Athens, Greece, and acquired an LL.M. in international and
comparative law from the George Washington University National
Law Center, Washington, D.C., in 1995.

Ms. Papademetriou has authored a wide range of reports on
issues involving the European Union, including European Union:
Privacy and Personal Data Protection, The Safe Harbor Agreement
2002, and the European Union chapter on European Legal Co-
operation Against Terrorism of 2002.

Dr. Susan Forbes Martin is the Director of the Institute for the
Study of International Migration in the School of Foreign Service
at Georgetown University. Dr. Martin directs the certificate pro-
gram in Refugee and Humanitarian Emergencies, open to master’s
level students at the university.

A longtime expert on immigration and refugee policy, Dr. Martin
came to Georgetown University after having served as the Execu-
tive Director of the U.S. Commission on Immigration Reform, a bi-
partisan panel appointed by the President and Congressional lead-
ership. During this period, she also served as U.S. coordinator for
the Binational Study on Migration between Mexico and the United
States, a joint study with the Mexican government.

Prior to joining the Commission’s staff, Dr. Martin was the Direc-
tor of Research and Programs at the Refugee Policy Group. She has
taught at Brandeis University and the University of Pennsylvania.
She earned her M.A. and Ph.D. in American studies from the Uni-
versity of Pennsylvania and her B.A. in history from Douglass Col-
lege, Rutgers University.

In addition to her work in the United States, Dr. Martin has con-
ducted field-based research on refugee and migration issues in such
countries as Mexico, Costa Rica, the Dominican Republic, Thailand,
the Philippines, Hong Kong, Burundi, Ethiopia, Kenya, Somalia,
Mali, Albania, and Serbia. I'm sure there’s somewhere from A to
7 that we’ve left out, but it’s close. [Laughter.]

She served as Managing Editor of World Migration Report 2000,
published by the International Organization for Migration and the
United Nations. She is the author of Refugee Women and numer-
ous monographs and articles on immigration and refugee policy.
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She is also a founder and member of the board of the Women’s
Commission for Refugee Women and Children.

Ladies and gentlemen, I thank you very much for being here
today. You each will have 5 minutes for an opening statement.
Without objection, your full written testimony will be entered into
the record.

Dr. Kingsbury, if you would please start.

STATEMENT OF NANCY R. KINGSBURY, MANAGING DIRECTOR,
APPLIED RESEARCH AND METHODS, UNITED STATES GOV-
ERNMENT ACCOUNTING OFFICE

Ms. KINGSBURY. Thank you very much, Mr. Chairman, and I am
pleased to be here today to discuss our work on overstays. While
our work is ongoing, my testimony today will focus on our results
to date in three areas: The extent to which overstaying occurs,
weaknesses in the current overstay tracking system, and potential
impacts on domestic security.

I want to emphasize that our work does not include other aspects
of immigration or domestic security unrelated to overstaying, but
GAO has done a wide body of work in what we refer to in my testi-
mony as a layered defense against the problems of terrorism and
I think that that body of work will stand for itself outside of this
hearing.

While the vast majority of overstays appear to be motivated by
economic opportunities, the few who are potential terrorists could
represent a significant threat to our domestic security. An effective
strategy to address this risk requires consideration of this larger
context of layered national defense, the key ingredients of which
are intelligence, investigation, and information sharing.

To summarize the results of our analysis to date, we found that
overstaying is significant and may be understated by the Depart-
ment of Homeland Security’s recent estimate of 2.3 million. The
current system for tracking foreign visitors has a number of weak-
nesses, and these two challenges make it more difficult to ensure
our domestic security. Improving the overstay tracking system and,
thus, improving the ability to utilize intelligence, investigation, and
information sharing could contribute to improved domestic security.

There is currently no direct method for estimating the overstay
population. DHS based an estimate, as Ms. Sanchez said, coming
out of the 2000 Census and reached a 2.3 million figure. It is likely
that this estimate understates the true number of overstays. The
starting point for the DHS estimate did not include short-term
overstays, and the method used to arrive at the one-third estimate,
which was based on analysis of arrival and departure records in
the early 1990’s, would not have included many Mexican and Cana-
dian visitors who overstayed their periods of admission and settled
here. The graphic that we have displayed over there illustrates
what we feel is covered and not covered by the DHS estimate. We
were able to identify two much smaller sources of data that at least
appear consistent with DHS’s proportional estimate that overstays
1e’llrelllabout a third of the illegal immigrant population, or possibly

igher.

There is a system currently in place that requires that visitors
from most countries who enter the United States illegally—excuse
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me, legally through ports of entry register their arrival using a spe-
cial form, which is called the I-94 form. Half of the form is to be
filled out on arrival and the second half kept by the visitor and
turned in upon departure. Over the years, our work has shown that
there are significant weaknesses in the system that make it dif-
ficult, if not impossible, to actually confirm departure or to identify
or track foreign visitors who overstay.

First, as noted in passing earlier, many Mexicans and Canadians
who cross legally into the U.S. are not required to fill out the I-
94 form.

Second, once here, a visitor may have his or her period of admis-
sion extended or immigration status changed and these changes
are not updated or integrated with the data on arrivals and depar-
tures.

Third, even when forms are filled out, the information provided
on arrival, such as destination address, is often not accurate at the
outset or not reliable because it changes and is not updated.

And fourth, collection of departure forms is incomplete, so con-
firmation of departure is unreliable.

Of course, these weaknesses do not address the much broader
problems that occur because visitors may enter the country with
false identities or may enter the country illegally at locations other
than ports of entry.

Inability to identify and track overstays limits prevention and
enforcement options. Despite large numbers of overstays, current
efforts to locate and deport them are generally limited to criminals,
illegal immigrants who fraudulent obtain employment in critical
homeland security-related occupations, such as airport workers, or
through special efforts, such as the domestic registration program
recently implemented under the National Security Entry and Exit
Registration System, or NSEERS. DHS statisticians told us that
for fiscal year 2002, the risk of arrest for all overstays was less
than 2 percent, and for persons not in the targeted groups, it was
considerably lower.

DHS has recently begun two initiatives intended to remedy some
of the weaknesses we have discussed. As a part of NSEERS, an ef-
fort has begun to register visitors at ports of entry to the U.S., to
conduct interviews with registered visitors while they are here, and
to have government inspectors register departures. However, this
initiative did not cover most visitors because it focuses on persons
born in only eight countries, nor does it routinely contemplate ac-
tual observation of departures.

The U.S. Visitor and Immigrant Status Indicator Technology, or
US VISIT system, is a new automated tracking system intended to
improve entry-exit data. The first phase of US VISIT now being
rolled out uses passenger and crew manifest data as well as bio-
metrics to verify foreign visitors’ identities at airports and seaports.
Additional phases will link US VISIT data to other systems that
contain data about foreign nationals.

Ultimately, if successfully designed and implemented, US VISIT
could avoid many weaknesses associated with the current system.
However, our recent report on US VISIT emphasized the chal-
lenges faced by the program and the importance of mitigating risks
and aggressively managing the project. At this point, important as-
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pects of defining the program’s operating environment are not yet
decided and its facilities needs are unclear and challenging. As
these decisions are considered, we believe that evaluating US VIS-
IT’s program design against the weaknesses we have discussed
here could be important to ensuring its success.

As noted earlier, the majority of overstays are stimulated by eco-
nomic considerations, but the overstay issue still presents risks for
domestic security. In examining this issue, we reviewed data from
DHS’s recent effort called Operation Tarmac, to establish the legal
status of workers at 106 airports and thereby to identify illegal
workers in secure areas. These kinds of efforts are thought to re-
duce the nation’s vulnerability to terrorism because security badges
issued on the basis of fraudulent documentation constitute security
breaches, and overstays and other illegal immigrants working in
such facilities might be hesitant to report suspicious activities for
fear of drawing authorities’ attention to themselves.

Operation Tarmac identified more than 4,000 illegal immigrants
who had misused identity documents to obtain airport jobs and se-
curity badges. A substantial number of the cases we examined in
detail from 14 of those airports were overstays.

This example illustrates the weaknesses in DHS’s current over-
stay tracking system and the magnitude of the overstay problem
make it more difficult to ensure domestic security.

And with that, Mr. Chairman, I'll conclude my statement and
look forward to the questions.

Mr. HOSTETTLER. Thank you, Dr. Kingsbury.

[The prepared statement of Dr. Kingsbury follows:]
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documents, including jobs at critical infrastructure locations, such as
airports. Thus, tracking issucs can affect dome: ccurity and arc one
component of a layered national defense. Improving the tracking system
could work with intelligence, investigation, information-sharing, and other
factors to help counter threals [rom [oreign terrorists.

Form 1-94 requirement

Fill out Form 1-94 at
border, keeping bottom
half to return at departure;
receive period of
admission

idwn aumber
overed by
estimate
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2.3 million
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[ifing ot Form 194 _ &
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Mr. Chairman and Members of the Committee:

I am pleased to be here today to discuss overstays—that is, foreign
citizens who enter the United States legally but do not leave when their
authorized period of admission expires. Overstay issues have gained
heightened attention because some of the 9/11 hijackers had overstayed
their periods of admission. While our work is ongoing, my remarks will
focus on describing our results to date concerning

the extent to which overstaying occurs,
weaknesses in the current overstay tracking system, and
potential impacts on domestic security.

In examining these issues, our main information sources include

(1) relevant GAO and other government reports, (2) interviews with
officials and staff at the U.S. Department of Homeland Security (DHS) and
the U.S. Department of Justice, and (3) a variety of data, including
quantitative data from DHS's overstay tracking system (based on the I-94
form), data that DHS developed, at our request, from Operation Tarmac
(the sweep that identified overstays and other illegal immigrants working
at U.S. airports), and facts about the arrivals, departures, and overstay
status of the 9/11 hijackers and others involved in terrorism.

Our scope did not include aspects of immigration or domestic security
unrelated to overstaying. While the vast majority of overstays appear to be
motivated by economic opportunities, the few who are potential terrorists
could represent a significant threat to our domestic security. An effective
strategy to address this risk is best developed within the larger context of
alayered defense for domestic security. Intelligence, investigation, and
information-sharing are key ingredients supporting this defense, which is
designed and implemented by a wide range of agencies, including DHS, the
Department of Justice, the Department of State, and the Social Security
Administration, among others.

To summarize the results of our analysis of overstay issues and domestic
security, we found that

Overstaying is significant and may be understated by DHS’s recent

estimate.
The current system for tracking foreign visitors has several weaknesses.

Page 1 GAO-04-170T
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It is more difficult to ensure our domestic security because of the
weaknesses in the tracking system and the level of overstaying that
apparently occurs.

Viewing these results in the context of our nation’s layered defense, we
believe that improving the tracking system could work together with other
factors—especially intelligence, investigation, and information-sharing—
to help counter threats from foreign terrorists.

Background

Each year, millions of visitors, foreign students, and immigrants come to
the United States. Visitors may enter on a legal temporary basis—that is,
with an authorized period of admission that expires on a specific date—
either with temporary visas (generally for tourism, business, or work)
issued by the Department of State or, in some cases, as tourists or
business visitors who are allowed to enter without visas. The latter group
includes Canadians and qualified visitors from 27 countries who enter
under the Visa Waiver Permanent program.' The large majority of these
visitors depart on time, but others overstay.

Our definition of an overstay in this testimony is specifically this:

An overstay is a foreign visitor who is legally admitted to the United
States for a specific authorized period and remains in the United Siates
after that period expives, wnless an extension or a change of status has
been, approved.

Although vverstays ave sometimes referved to as visa overstays, this is
technically o wisnomer for two reasons. Fivst, a visitor can overstay the
authorized period of edmission set by the DHS inspector at the border
while still possessing a valid visa. (For example, a visitor witk a 6-
month mulliple-eniry visa from the Depariment of State smight be issued
a 6-week period of adwission by the DHS pecior and remain here for
7 weeks, thus oversiaying.) Second, some visilors are allowed to enier

"The Visa Waiver Permanent, program allows visitors from 27 countrics to enler the United
Stales withoul visas for up (o 90 days for business or pleasure; the majorily of visitors from
these countrics do enter under the visa waiver program, (The countries are listed in
appendix IL)

Page 2 GAO-04-170T
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the Uniled Stales wilhoul visas and lo remain for specific periods of
lime, whick they maoy oversiay.”

Form 1-94 is the basis of the current overstay tracking system. For visitors
from most countries, the period of admission is authorized (or set) by a
DHS inspector when they enter the United States legally and fill out this
form. Each visitor is to give the top half to the inspector and to retain the
bottom half, which should be collected on his or her departure.

When visiting the United States for business or pleasure, two major groups
are exenipt from filling out an [-94 form:

Mexicans entering the United States with a Border Crossing Card (BCC) at
the Southwestern border who intend to limit their stay to less than 72
hours and not to travel beyond a set perimeter (generally, 25 miles from
the border)” and

Canadians admitted for up to 6 months without a perimeter restriction*
Thus, the majority of Canadian and Mexican visits cannot be tracked by
the current system, because the visitors have not filled out Form 1-94.
Tracking should be possible for almost all other legal temporary visitors,
including visitors from visa waiver countries, because they are required to
fill out the form.

Terrorists might be better prevented from legally entering the United
States it consular officials and DHS inspectors used improved watch lists
to screen visa applicants and make border inspections. However, some
terrorists may continue to slip through these border defenses. Keeping all
dangerous persons and potential terrorist-suspects from legally entering

“For exaniple, Canadians are allowed to enter without visas for purposes of business or
pleasure and to remain for up to 6 months.

*The Department of State considers the Mexican BOC, termed a B-1/B-2 Visa and Border
Crossing Card, to be (1) a visa authorizing its holder to be lavfully adiitted to the United
States temporarily for business or pleasute (for exaniple, as a toutist), as well as (2) a BOC
(that.is, used with the 72-hour and perimeler limits). When the card is usod as a visi, Form
104 must be completed. 1t should also be noted that. 1IHS inspectors may, at their
clion, require any Mexican using the card as a BCG Lo fill out Form 1-94 as a condition
of admission and thal Form 1-04 is required for visits thal exceerd 72 hours or include lravel
beyond the gencral 25-mile limit. (in somc n Arizona, ravel up Lo 75 milcs from the
border is allowed).

“DIIS inspectors may, at their diseretion, require any such Canadian to fill out Form 194,
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the United States is difficult because some do not match the expected
characteristics of terrorists or suspicious persons; in addition, some may
not be required to apply for visas (that is, citizens of Canada or one of the
27 visa waiver countries).

Watch lists have been improved somewhat since 9/11, but further
improvements are needed. For example, earlier this year we reported that
the State Department “with the help of other agencies, almost doubled the
number of names and the amount of information” in its Consular Lookout
and Support Systen.” We also reported that “the federal watch list
environment has heen characterized by a proliferation of [terrorist and
watch list] systems, among which information sharing is occurring in some
cases but not in others.™

In this testimony today, we focus primarily on an overstay's illegal
presence within the United States and the potential consequences for
domestic security. Viewed in terms of individuals, the overstay process
can be summarized as aliens’ (1) legally visiting the United States, which
for citizens of most nations is preceded by obtaining a passport and a visa
and requires filling out Form I-94 at the U.S. border; (2) overstaying for a
period that may range from a single day to weeks, months, or years; and, in
some cases, (3) terminating their overstay status by exiting the United
States or adjusting to legal permanent resident status (that is, obtaining a
green card).” Beyond that, the overstay process can be viewed more
broadly in the context of our nation’s layered defense. For example, figure
1illustrates many issues in this defense that we have analyzed in
numerous reports—ranging from overseas tracking of terrorists to
stateside security for critical infrastructure locations and aviation.

.8, Gteneral Accommting Office, Border Securit 2
Interagency Coordination Needed to Improve Visa &0 92-1033T (Washington,
D.C.; July 15, 2003), p. 3.

“U.8. General ing Office, I
e Consolidaled o Promole Belter Indegration and Sharing, G AC
1. Apr. 15, 2003), p. 28.

Should
(Washinglon,

"In general, aliens who are present. illegally in the Uniled States are prohibited from
obtaining green cards by adjusting, while here, (0 permanent resident alien (legal
fmmigrant) status. There are exeeptions; for example, this prohibition was w
cerlain aliens who applicd for such adjustment between 1994 and 2001 under §245(i) of the
Immigration and Nationality Act.
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___
Figure 1: The Layered Defense for D ic Security
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Sources: GAQ and Art Explosion.
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The Extent of
Overstaying Is
Significant and May
Be Understated by
DHS'’s Estimate

Significant numbers of visitors overstay their authorized periods of
admission. A recent DHS estimate put the January 2000 resident overstay
population at 1/3 of 7 million illegal immigrants, or 2.3 million.* The
method DHS used to obtain the 1/3 figure is complex and indirect, and we
plan to evaluate that estimate turther. However, the 2.3 million overstay
estimate excludes specific groups, and we believe, therefore, that it
potentially understates the extent of overstaying.

By definition, DHS’s estimate of 2.3 million overstays as of January 2000
represents only a part of the total overstay problem. DHS’s estimate of 7
million illegal immigrants is limited to illegals who settled and were
residing here at the time of the 2000 census.” It includes only overstays
who were in the actual census count or included in corrections for
possible undercounts of illegal immigrants.

DHS’s estimate of overstays as of January 2000 is not defined to include
the following groups:

Visitors filling out Form I-94 who

« overstay for short periods of time. Many such persons are not likely
to be included in the 2000 census, which is the starting point of DHS's
2.3 million estimate of the resident overstay population. In our ongoing
work, we will examine indicators of the magnitude, and significance, of
short-term overstaying among visitors who fill out 94 forms.

Mexican and Canadian visitors not filling out Form I-94 who
« overstayed and settled here."” Overstays in this group are included

in DHS'’s estimate of 7 million illegal immigrants, but they are
categorized as illegal immigrants other than overstays. This is because

“The other two-thirds were generally categorized as illegal border erossers (sce U8,
Immigration and Naturalization Service, Office of Policy ing, Estimnates of the
2 i ion Residing in the tod States: 1990 to 2000

{Washington, D.C.: Jan. 2003)).
“Hssentially, DHS's estimate of 7 million illegal residents is based on subtracting foreign-
born persons here re i i i It

census counts of totul orelgn-born; sublraction is carried oul scparately Tor annual cohorts
arrivals in the United Slales.

'As we noled previously, the majority of Mexican and Canadian visits do not require Form
194,
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DHS used I-94 data from the early 1990s and projected these data
forward to obtain the 1/3 overstay proportion.

« overstay for short periods. As indicated above, many short-term
overstays are not included in the 2000 census, which is the starting
point of DHS's 2.3 million estimate of the resident overstay population.

These groups are illustrated in figure 2.

Figure 2: Key Groups Covered and Not Covered by DHS’s Overstay Estimate

i~
Form 1-94 requirement T>§ Oversiay >

Fill out Form 1-94 at border, g
keeping bottom half to return
at departure; receive period
of admission

—
"Visitors filing

Form |-94%
8 fikngwn number
Estimated by DHS to be overed by
2.3 million IS estimate
| Mexican and

 Ganadian visitors nof 3
{ filling out Form 1-94°

i
:
!
§

Sourses: GAD and Art Explasion.

During fiscal year 2001, nearly 33 million visits were tracked by 1-94 arrival forms. Of these tracked
visits, 14 percent (about 4.6 million) were by Mexican and Canadian citizens.

"Aliens not tracked were mainly Canadian citizens or Mexican holders of BCCs issued by the
Department of State. During fiscal years 1999 to 2003, the Department of State issued 6.4 million
Mexican BCCs. According to unofficial DHS planning figures for fiscal year 2002, there were
approximately 156 million “inspections conducted” for visits by visa-exempt aliens and aliens with
Mexican BCCs at land border crossings. (See Department of Homeland Security, US-VISIT Program
Overview (Washington, D.C.. Sept. 16, 2008).) DHS’s Office of Immigration Statistics told us that very
few such visits are tracked by the |-94 system. Because some persons may repeatedly visit the
United States, the number of persons inspected is less than the number of inspections.
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In part because of coverage issues, the extent of overstaying has not been
definitively measured. In addition, the accuracy of DHS's estimate of the
resident overstay population is not known with precision." Other limited
data points may help illustrate the possible magnitude.”

For this testimony, we obtained two small-sample sources of data. First,
we identified a government-sponsored survey, reported in 2002, that had
(1) sampled more than 1,000 adult green-card holders, (2) asked them
about their prior immigration status, and (3) found that more than 300
respondents self-reported prior illegal status.” From the computer run we
requested, we found that of the roughly 300 former illegals, about 1/3 said
they were former overstays, with most of the remaining 2/3 reporting prior
illegal border crossing.™

Second, we obtained data from Operation Tarmac, the 2001-03 sweep of
airport employees who had access to sensitive areas. Although Operation
Tarmac investigators had collected information on overstaying, they did
not systematically record data for overstays versus illegal border crossers.
We requested that DHS manually review a sample of case files and identity

“We identified challenges and potential wealnesses in INS's previous estimates of
overstays in U.S. General Accounting Office, Iegal Imanigration: INS Overstay
Estimation Methods Need Inprovement, SAC/TEMD-2520 (Washington, D.C.: Sept. 26,
1995). We note that INS's previous estimates were higher than 1/3. INS testified in 1999 that.
overstays constituted 40 to 50 percent of that population (see Michzel D. Cronin, Acting
Associate ( ¥ Programs, ion and ization Service, Testi
Regarding Nonimmigrant Oversiays before the Subcommitlee on [mmigeation and Claims,
House Judiciary Committee, U8, Congress, Washington, [).CC., March 18, 1999).

2Lzarlier reports from INS and the Inspector General of the Department of Justice indicated
(hat overslays constituted substantial pereentages of groups of illegal residents who
legalized their status. Sce Immigration and Naturalization Scrviee, Immigration Reform.
and Control Act: Report of the Legalized Alien Population (Washinglon, D.C.: 1092), and
[ s, D(‘pa.mncnt of Iusnco Ofﬁcu ofthe In:.mc(ol General, Immvigration and

Service Mowitoring of 1 £ s, teport TH7-08

£ 1997).

(Wa,:.hmg(on D.

“The survey was sponsored by DHS and the National Institute: of Child Health and Human
Development, in partnership with other federal agencies. The sample was drawn from
nearly 150,000 adulls who had oblained their green cards inJuly and August 1996 (see
Douglas $. Massey and Nolan Malone, *Pathways to Legal mmigration,” Popudation
Research and Policy Review 21 (2002): 473-504).

"As previously noled, in general, aliens who are present illegally in the United Stales are
prohibited from obtaining green cards by adjusting, while here, to permancnt resident alien
(Legal immigrant) status. There are exceeplions; for example, (his prohibition was waived
for cortain aliens from 1994 to 2001 under §245(1) of the Irnmigration and Nationality Act.
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overstays. DHS reported to us that of 286 sampled cases in which illegal
immigrant airport workers (that is, overstays and illegal border crossers)
were arrested or scheduled for deportation, 124 workers, or about 40
percent, were overstays.

While both the survey data and the airport data represent rough small-
sample checks, they provide some additional support for concluding that
overstays are not rare.

Unresolved Tracking
System Weaknesses
Heighten the Overstay
Problem

1-94 Tracking System
Weaknesses Limit Control
Options

One weakness in DHS's system for tracking the paper Form I-94—its
limited coverage of Mexican and Canadian visitors—was discussed in the
section above. In our previous work, we have pointed to at least three
other weaknesses in this tracking system:

Failure to update the visitor’s authorized period of admission or
immigration status. We reported earlier this year that DHS does not
“consistently enter change of status data . . . [or] integrate these data with
those for entry and departure.™ DHS told us that linkage to obtain
updated information may occur for an individual, as when a consular
official updates information on an earlier period of admission for someone
seeking a new visa, but DHS acknowledged that linkage cannot be
achieved broadly to yield an accurate list of visitors who overstayed.

Lack of reliable address information and inability to locate
visitors. Some visitors do not fill in destination address information on
Form 1-94 or they do so inadequately. A related issue that we reported in

teneral Accounting Office, H-18 Fored
De L-1B Prograny's Effects or U 2 s
Sept. 10, 2003), p. 5, Sec also U8, General Aceounting Offic
Seeeral Faclors lmpede Timeliness of Application t

D.C.: May 4, 2001).
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2002 is DHS's inability to obtain updated address information during each
visitor's stay; such information could be a valuable addition to the arrival,
departure, and destination address information that is collected.”

Missing departure forms. We reported in 1995 that “airlines are
responsible for collecting . . . departure forms when visitors leave [by air]
.. .. But for some visitors who may have actually left the United States
[there is no] record of the departures.”” DHS acknowledges that this is still
a concern, that the situation is analogous tor cruise lines, and that
noncollection is a larger problem for land exits.

Qur recent work has also drawn attention to identity fraud, demonstrating
how persons presenting fraudulent documents (bearing a name other than
their own) to DHS inspectors could enter the United States.™ Visitors
whose fraudulent documents pass inspection could record a name other
than their own on their I-94 form.

In our current work, we have identified two further weaknesses in the
tracking system. One weakness is the inability to match some departure
forms back to corresponding arrival forms. DHS has suggested that when a
visitor loses the original departure form, matching is less certain because
it can no longer be based on identical numbers printed on the top and
bottom halves of the original form. The other weakness is that at land
ports (and possibly airports and seaports), the collection of departure
forms is vulnerable to manipulation—in other words, visitors could make
it appear that they had left when they had not. To illustrate, on bridges
where toll collectors accept 1-94 departure forms at the Southwestern
border, a person departing the United States by land could hand in
someone else’s 1-94 form.

e neral Accounting Office, Homeland Secur:
because It Lacks Reliable Addvess nformation, (AL
2002).

INS Cannot Locate Many Aliens
163 (Washingfon, D.C.: Nov. 21,

L p. 2, See also
L Current
Washington, D.C.: Aug,

"Our investigalors have tested DHS inspectors by using counterfeil. driver’s licenses and
fietitious names o cater the United Stales from Darbados, Canada, Jamaica, and Mexico;
DIIS did not question the  of the counterfeit docurncnts (see 118, General
Accounting Ollice, Secerity: Cownlerfeil ldentification and Identification Fraud Raise
Seeurity Concerns, € 11477 (Washington, D.C.: Sept. 9, 2003).)
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Because of these weaknesses, DHS has no accurate list of overstays to
send to consular officials or DHS inspectors. This limits DHS's ability to
consider past overstaying when issuing new visas or allowing visitors to
reenter.

More generally, the lack of an accurate list limits prevention and
enforcement options. For example, accurate data on overstays and other
visitors might help define patterns to better differentiate visa applicants
with higher overstay risk. And without an accurate list and updated
addresses, it is not possible to identify and locate new overstays to remind
them of penalties for not departing. Such efforts fall under the category of
interior enforcement: As we previously testified, “historically . . . over five
times more resources in terms of staff and budget [have been devoted to]
border enforcement than . . . [to] interior enforcement.” Despite large
numbers of overstays, current efforts to deport them are generally limited
to (1) criminals and smugglers, (2) employees identified as illegal at
critical infrastructure locations, and (3) persons included in special
control efforts such as the domestic registration (or “call in” component)
of the NSEERS program (the National Security Entry and Exit Registration
System).” DHS statisticians told us that for fiscal year 2002, the risk of
arrest for all overstays was less than 2 percent.”’ For most other overstays
(that is, for persons not in the targeted groups), the risk of deportation is
considerably lower.

The effect of tracking system weaknesses on overstay data is illustrated by
the inaccurate—and, according to DHS, inflated—lists of what it terms
“apparent overstays” and “confirmed overstays.” For fiscal year 2001
arrivals, the system yielded

alist of 6.6 million “apparent overstays” for which DHS had no departure
record that matched the arrivals and

x

General Accounting Office, He Securi ges to I ing the
Fnemigration Interior Enforcement Stralegy, (GAC , statement. by Richard M. Stana
before the Subcornmittee on Immigration, Border Security, and Claims, House Comnittee
on the Judiciary, U8, Congress (Washinglon, 1.C.: Apr. 10, 2003), p. 1.

NSIERS domestic registration has required selecled groups of aliens from a number of
counlrics Lo register wilh immigration authorilics; for a subscl of (hese counlries, spovial
registralion al. the point of eniry is required for arriving visitors,

ey caleulated this by counting arrests for all legal visilors and overstays, including the
targeted groups, and dividing by DIIS's estimate of the resident overstay population.
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an additional list of a half million “confirmed overstays,” or visits that
ended atter the visitors’ initial periods of admission expired (see
appendixes [ and II).

However, DHS has no way of knowing how many of the 6.5 million are real
cases of overstaying and how many are false (because some of these
visitors had, for example, departed or legally changed their status). Even
the half million “confirmed overstays” are not all true cases of overstaying,
because some visitors may have legally extended their periods of
admission.

In the past, we made a number of recommendations that directly or
indirectly address some of these system weaknesses, but these
recommendations have not been implemented or have been only partially
implemented. (Of these, four key recommendations are in appendix IIL)

DHS Intends Its New
Tracking Initiatives to
Address System
Weaknesses, but Issues
Remain

DHS has begun two initiatives intended to remedy some of the weaknesses
we have discussed. DHS recently began, as part of NSEERS, an effort to
register visitors at points of entry (POE) to the United States, conduct
intermittent interviews with registered visitors while they are here, and
have government inspectors register departures. But the POE effort does
not cover most visitors because it focuses on persons born in only eight
countries.® Moreover, NSEERS procedures do not involve inspectors’
observing departures—for example, registration occurs not at airport
departure gates but at another location at the airport. Also, inspectors do
not generally accompany registrants to observe their boarding.”

US-VISIT, the 1U.S. Visitor and Immigrant Status Indicator Technology, is
DHS's new tracking system intended to improve entry-exit data. The first
phase of US-VISIT, now being rolled out, uses passenger and crew
manifest data, as well as biometrics, to verify foreign visitors’ identities at
airports and seaports. DHS plans three additional phases and will link its
data to other systems that contain data about foreign nationals. If

siration counlrics arc Iran, [raq, Libya, Pakistan, Saudi
nleen additional counlrics (listed in appendix ITy arc
ration component of this program.

included in the

“[Lis also possible for NSEERS registrants (o exit withoul registering, although there are
penaltics for doing so.
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successfully designed and implemented, US-VISIT could avoid many of the
weaknesses associated with the Form [-94 system.

We believe special efforts are needed to ensure US-VISIT's success. DHS
concurred with our recent report, pointing to risks and the need for
improved management of US-VISIT. For example, we reported that, among
other issues, “important aspects defining the [US-VISIT] program’s
operating environment are not yet decided [and its] facility needs are
unclear and challenging.” Our recommendations included, among others,
that DHS develop acquisition management controls and a risk
management plan for US-VISIT, as well as defining performance standards.

We also believe that checking US-VISIT’s program design against the
weaknesses of the Form 1-94 system, outlined here, might help in
evaluating the program and ensuring its success.

Overstay Issues May
Complicate Efforts to
Ensure Domestic
Security

Tracking System
Weaknesses Encourage
Overstays and Hamper
Some Counterterrorism
Efforts

Tracking system weaknesses may encourage overstaying on the part of
visitors and potential terrorists who legally enter the United States. Once
here, terrorists may overstay or use other stratagems—such as exiting and
reentering (to obtain a new authorized period of admission) or applying
for a change of status—to extend their stay. As shown in table 1, three of
the six pilots and apparent leaders were out of status on or before 9/11,
two because of short-term overstaying.

“[Tighlights page in TS
Border and Ty falion Seci
(Washington, D.C.: Sept. 19, 2003

Creneral mting Office, [T Seeur

Seruy Facing Key
rity Program Need lo Be Addressed, 53
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Table 1: Overstay and Other Immigration Status Data on 9/11 Terrorists

Change-of-status

Hijacker group Immigration status issue Entries applications

6 pilots” and apparent leaders 2 prior overstays;" 18 total 3
1 out-of-status student’ (11o 7 entries each)

13 other hijackers 2 overstays 13 total 0
{1 each)

Total = 19 hijackers 4 overstays total; 31 total 3 total

5 violations (including overstays and (from 1 to 7 entries each) (0 to 1 each)

the out-of-status student)

Sources: U.S. Department of Homeland Security, Federal Bureau of Investigation, and GAO analysis.
Note: We define an overstay as a legally admitted foreign visitor who remains even 1 day after his or
her authorized period of admission expires, if an extension or status change has not been approved.
Pilots or co-pilots. (Thres were both pilots, of co-pilots, and apparent leaders.)

"The two prior overstays had remained here beyond their authorized period of admission. They
accrued days of overstay.

“Violated terms of student visa by not attending school

Additionally, a current overstay recently pled guilty to identity document
fraud in connection with the 9/11 hijackers. Two others with a history of
overstaying were recently convicted of crimes connected to terrorism
(money-laundering and providing material support to terrorists); both had
overstayed for long periods.

Terrorists who enter as legal visitors are hidden within the much larger
populations of all legal visitors, overstays, and other illegals such as
border crossers. Improved tracking could help counterterrorism
investigators and prosecutors track them and prosecute them, particularly
in cases in which suspicious individuals are placed on watch lists after
they enter the country. The director of the Foreign Terrorist Tracking Task
Force told us that he considered overstay tracking data helpful. For
example, these data—together with additional analysis—can be important
in quickly and efficiently determining whether suspected terrorists were in
the United States at specitic times.

As we reported earlier this year, between “September 11 and November 9,
2001 [that is, over the course of 2 months], . . . INS compiled a list of aliens
whose characteristics were similar to those of the hijackers” in types of
visa, countries issuing their passports, and dates of entry into the United

Page 14 GAO-04-170T
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States.” While the list of aliens was part of an effort to identify and locate
specific persons for investigative interviews, it contained duplicate names
and data entry errors. In other words, poor data hampered the
government's efforts to obtain information in a national emergency, and
investigators turned to private sector information. Reporting earlier that
INS data “could not be fully relied on to locate many aliens who were of
interest to the United States,” we had indicated that the Form [-94 system
is relevant, stressing the need for improved change-ot-address notification
requirements.” INS generally concurred with our findings.

Overstays’ Employment in
Sensitive Airport Jobs
Illustrates Potential
Effects on Domestic
Security

DHS has declared that combating fraudulent employment at critical
infrastructures, such as airports, is a priority for domestic security.” DHS
has planned and ongoing efforts to identify illegal workers in key jobs at
various infrastructures (for example, airport workers with security
badges). These sweeps are thought to reduce the nation’s vulnerability to
terrorism, because, as experts have told us, (1) security badges issued on
the basis of fraudulent IDs constitute security breaches, and (2) overstays
and other illegals working in such facilities might be hesitant to report
suspicious activities for fear of drawing authorities’ attention to
themselves or they might be vulnerable to compromise.

Operation Tarmac swept 106 airports and identified 4,271 illegal
immigrants who had misused Social Security numbers and identity
documents in obtaining airport jobs and security badges.” A much smaller
number of airport employees had misrepresented their criminal histories
in order to obtain their jobs and badges. The illegal immigrant workers
with access to secure airport areas were employed by airlines (for
example, at Washington Dulles International Airport and Ronald Reagan
Washington National Airport, this included American, Atlantic Coast,
Delta, Northwest, and United Airlines as well as SwissAir and British
Airways) and by a variety of other companies (for example, Federal

“See U.S. General Accounting Office, Homeland St
Interview: Al September 11, 2001, GAOD
In that report,

General Accounting Office, Homelgnd Secucity: INS Cananol Locay

er 9711, DIIS shilled ils interior enforcement focus (o jobs with access Lo sensilive,
l-infrastr “s.

P - A A
‘Such conployees must have a seeurily badge Lo work in (or escorl others into) a sceurc
arca.
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Express and Ogden Services). Job descriptions included, among others,
aircraft maintenance technician, airline agent, airline cabin service
attendant, airplane fueler, baggage handler, cargo operations manager,
electrician, janitorial supervisor, member of a cleaning crew, predeparture
screener, ramp agent, and skycap.

In the large majority of these cases, identity fraud or counterfeit IDs were
involved; without fraud or counterfeit documents, illegal workers would
not have been able to obtain the jobs and badges allowing them access to
secure areas.”

As we discussed earlier in this testimony, when we obtained data on the
specific immigration status of workers who were arrested or scheduled for
deportation at 14 Operation Tarmac airports, we found that a substantial
number were overstays. A DHS official told us that Operation Tarmac is
likely not to have identified all illegal aliens working in secure areas of
airports.

Conclusion

Weaknesses in DHS’s current overstay tracking system and the magnitude
of the overstay problem make it more difficult to ensure domestic security.
DHS has recently initiated two efforts to develop improved systems, but
challenges remain. Designing and implementing a viable and effective
tracking system is a critical component of the nation’s domestic security
and continues to be a DHS priority. Viewing our results in the context of
our nation’s layered defense, we believe that improvements in the tracking
system must work together with other factors—such as intelligence,
investigation, and information-sharing—to help ensure domestic security.

“Lfforts Lo corbat domestic identity Lraud are part of our nation's layered defense, and we
have testifid that “identity theft is a major facilitator of international terrorism’” (sce U.8.
General Accounting Ollice, identity Fraud: Prevalence and Links to Alien legal
Astivities, T (Washington, D.C.: 2002), p. ).

Page 16 GAO-04-170T
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Mr. Chairman, this concludes my statement. I would be happy to respond
to any questions that you or other members of the Committee may have.

For information regarding this testimony, please contact

Nancy R. Kingsbury, Managing Director, Applied Research and Methods,
on 202-512-2700. Individuals who made key contributions to this testimony
are Donna Heivilin, Judy Droitcour, Daniel Rodriguez, and Eric M. Larson.
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Appendix I: I-94 Data: Number of Foreign
Visitor Arrivals by Air, Sea, and Land and
“Overstay Cases,” Fiscal Year 2001

Annual “overstay cases”
(a mixture of real and false cases)

“Apparent”: “Confirmed”:
Mode of arrival Annual arrivals® nondepartures® late departures® Total “overstay cases”
Air and sea 29,688,000 4,349,000 212,000 4,561,000
Land 3,109,000 2,217,000 231,000 2,448,000
All modes 32,799,000 6,566,000 443,000 7,010,000
Sources: U.S. Departrment of Hormeland Secuity, Office of Inmigration Statistios, and GAG analysis.

Note: Includes visitors” arrivals October 2000 through September 2001 and their departures through
January and February 2002, Arrival data represent arrivels rather than the number of visitors who
arrived; that is, the data do not cofrect for multiple entries, and possibly mulliple exits, by the same
person. Figures may not sum because of rounding and because the “all modes” category includes
some visits for which the mode of arrival is not known.

“Excludes many Mexicans and Canadians who, visiting for business and pleasure, are exempt from
Form |-94 procedures.

“Includes cases in which no departure form could be matched to the arrival form (including some

departing visiters who had lost their departure forms and filled out another form that could not be
matched to their arrival form).

“Includes some departing visitors who had extended their stay or adjusted their status.
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Appendix II: I-94 Data: “Overstay Cases” (A
Mix of Real and False Cases) by Mode of
Arrival and Citizenship, Fiscal Year 2001

“Apparent” nondepartures® for “Confirmed” late departures’ Total “overstay cases” for visitors
visitors who arrived by for visitors who arrived by who arrived by
Citzenship Air and Air and Air and
group sea Land All modes sea Land All modes sea Land All modes
Mexico® 446,000 1,825,000 2,270,000 18,000 222,000 240,000 463,000 2,046,000 2,510,000
Canada’ 45,000 41,000 86,000 1,000 2,000 3,000 46,000 43,000 89,000

Countries in visa
waiver program’

1,963,000 207,000

2,171,000 62,000 4,000 66,000 2,025,000 210,000 2,236,000

Countries
subsequsntly
listed in the
NSEERS
domestic
registration
program®

103,000 12,000

115,000 7,000 — 8,000 110,000 13,000 123,000

Rest of world

1,793,000 132,000

1,924,000 123000 4,000 128,000 1,916,000 136,000 2,052,000

Total

4,348,000 2,217,000

6,566,000 212,000 231,000 443,000 4,561,000 2,448,000 7,010,000

Sources: U.S. Department of Homeland Security, Office of Immigration Statistics, and GAO analysis.

Note: Includes visitors” arrivals October 2000 through September 2001 and their departures through
January and February 2002, Arrival data represent arrivals rather than the number of visitors who
arrived; that is, the data do not correct for multiple entries, and possibly multiple exits, by the same
person. Figures may not sum because of rounding and because the “all modes” category includes
some visits for which the mode of arrival is not known.

“Includes cases in which no departure form could be matched to the arrival form (including some
departing visitors who had lost their departure forms and filled out another form that could not be
matched to their arrival form).

“Includes some departing visitors who had extended their stay or adjusted their status.

“Excludes many Mexicans or Canadians who, visiting for business and pleasure, are exempt from
Formm 1-94 procedures.

“Most, but not all, visitors from Permanent Visa Waiver countries enter under this program. Visa
waiver countries in this tally are Andorra, Australia, Austria, Belgium, Brunei, Denmark, Finland,
France, Germany, celand, Ireland, ltaly, Japan, Li L Monaco,

New Zealand, Norway, Portugal, San Marino, Singapore, Slovenia, Spain, Sweden, Switzerland, and
United Kingdom. (Exeludes Argentina and Uruguay, which were visa waiver countries in fiscal year

“The 25 countries in the NSEERS domestic registration program include (1) 8 countries also subject
to point-of-entry (POE) registration (Iran, Iraq, Libya, Pakistan, Saudi Arabia, Sudan, Syria, and
Yemen) and (2) 17 other countries ( i Algeria, Bahrain, Egypt, Eritrea,
Indonesia, Jordan, Kuwait, Lebanon, Morocco, North Korea, Oman, Qatar, Somalia, Tunisia, and
United Arab Emirates). The 123,000 total “overstay cases” (all modes of arrival) from these countries
in fiscal year 2001 include approximately 49,000 cases from the countries subject to POE registration
and approximately 73,000 cases from the other countries, excluding North Korea. The data exclude
North Korea from the NSEERS countries tally because DHS did not provide information separately for
North and South Korea.
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Appendix III: Four Prior Recommendations
to INS/DHS Related to Overstay Tracking,
Data, or Estimates

We recommended that to improve the collection of departure forms,
the Commissioner of the Immigration and Naturalization Service
should ensure that INS examine the quality control of the
Nonimmigrant Information System database and determine why
departure forms are not being recorded. For example, this could
involve examining a sample of the passenger manifest lists of flights
with foreign destinations to determine the extent of airline compliance
and possibly developing penalties on airlines for noncompliance.
Discovery of the incidence of various causes of departure loss could
allow more precise estimation of their occurrence and development of
possible remedies. (U.S. General Accounting Office, Mllegal Aliens:
Despite Data Limitations, Curvent Methods Provide Better
Population Estimates, GAO/PE 325 (Washington, D.C.: Aug. 5,
1993).)

INS agreed in principle with our recommendation to study why
departure forms are not being collected and subsequently initiated a
pilot project that was criticized by the Department of Justice Inspector
General and then discontinued. DHS has not told us of any turther
efforts to study or determine why departure forms are not being
collected.

We recommended that the Commissioner of INS should have new
overstay estimates prepared for air arrivals from all countries, using
improved estimation procedures such as those discussed in this report,
including, as appropriate, the potential improvements suggested by
INS or by reviewers of this report. (U.S. General Accounting Office,
[tlegal Immagration: INS Oversioy Estimation Methods Need
Improvement, GADPEMD $5-20 (Washington, D.C.: Sept. 26, 1995).)

INS initially concurred and produced revised estimates as part of its
comments on our report. However, in our response to INS's comments,
we described the new estimates as a “first step” and identified
concerns about INS’s methodological procedures that we said needed
further study. DHS told us that it has not further studied making
overstay estimates by air arrivals. Valid estimation of overstays is
extremely difficult, given current tracking system weaknesses.

We recommended that to promote compliance with the change of
address notification requirements through publicity and enforcement
and to improve the reliability of its alien address data, the Attorney
General should direct the INS Commissioner to identify and implement
an effective means to publicize the change of address notification
requirement nationwide. INS should make sure that, as part of its
publicity effort, aliens are provided with information on how to
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Appendix 111z Four Prior Recomm
TINS/DRS Related to Overstay Tracking, Data,
or Estimates

ndations to

(4605603

comply with this requirement, including where information may be
available and the location of change of address forms. (U.S. General
Accounting Office, Homeland Securi NS Cannot Locate Many
Aliens because It Lacks Reliable Add Irnformatio
183 (Washington, D.C.: Nov. 21, 2002).)

INS/DHS concurred with this recommendation and has identified it as
along-term strategy that will require 2 years to fully implement. It has
been less than a year since we made this recommendation, and thus
there has not been sufficient time for DHS to implement it fully or for
us to review that implementation.

We recommended that to provide better information on H-1B workers
and their status changes, the Secretary of DHS take actions to ensure
that information on prior visa status and occupations for permanent
residents and other employment-related visa holders is consistently
entered into current tracking systems and that such information
become integrated with entry and departure information when planned
tracking systems are complete. (U.S. General Accounting Office, H-1B
Foreign Workers: Better Tracki Determine H-18
Program’s Effects on 3 (Washington, D.C.:
Sept. 10, 2003).)

DHS concurred with this recommendation, made just a month ago.
Sufficient time has not elapsed for DHS to implement this
recommendation.
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Mr. HOSTETTLER. Mr. Tanner.

STATEMENT OF MARK A. TANNER, DIRECTOR, FOREIGN TER-
RORIST TRACKING TASK FORCE, FEDERAL BUREAU OF IN-
VESTIGATION

Mr. TANNER. Thank you, Chairman Hostettler and other Mem-
bers of the Subcommittee. It’s with pleasure that the FBI comes to
you today and offers these remarks with regard to the significant
pfl:fg)blem of visa overstays and its impact on our counterterrorism
efforts.

The Department of Justice and the FBI has been charged by the
President, with the support of the Congress, to protect the Amer-
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ican people from the continuing threats of terrorism and crimes
therewith. It’s within the context of these post-9/11 times that I
offer these remarks.

As represented in the GAO report, which has been the focus of
this hearing, there are a number of foreign visitors to the U.S. who
fail to leave as required by their respective visas. The quality and
completeness of data with respect to those visas is important to the
effectiveness and efficiency of our ability to do our jobs. The enor-
mous numbers of visitors to the U.S. and avenues of entry and exit
makes it inordinarily difficult, if not impossible, to account for each
entry.

Nonetheless, the Department of Justice and the FBI, in partner-
ship with other law enforcement agencies, the intelligence commu-
nity, and the Defense Department, have devised and implemented
processes and specialized operational units to mitigate this risk.

One such specialized organization is the Foreign Terrorist Track-
ing Task Force, of which I am the Director. Foreign Terrorist
Tracking Task Force is a mouthful, so I'll call it “F-tray-F”, is what
we refer to it as. The participants in FTTTF include the Depart-
ment of Defense, the Department of Homeland Security, Bureau of
Immigration and Customs Enforcement (BICE), and Customs and
Border Protection, the Department of State, Immigration—I mean,
Office of Personnel Management, and Department of Energy and
Social Security Administration and Central Intelligence Agency. To
date, we have also established liaison with the Australians, the Ca-
nadians, and the United Kingdom.

The mission of FTTTF, as stated in Chairman Hostettler’s re-
marks, is to keep foreign terrorists and their supporters out of the
U.S. and develop means that lead to their removal, detention, pros-
ecution, or other legal process. To accomplish this mission, the For-
eign Terrorist Tracking Task Force has coordinated and facilitated
information sharing agreements with our participating agencies, as
well as public and proprietary companies who have data that help
us locate persons in the U.S. Quality and completeness of this data
directly affects the efficiency and effectiveness of our efforts.

Among the sources of data are the 1-94s, which are the focus of
this study and GAO’s report. The 1-94 is collected by the Bureau
of Immigration and Customs Enforcement, are completed by the
foreign traveler. It’s recognized that the quality of the data on the
I-94 is not as complete as we would like. The fact—that factor is
compensated by our use of other government data and public and
proprietary data sources to effectively determine the accuracy or
the inaccuracy of the 1-94 data.

In addition to supporting specific criminal investigations of ter-
rorist, FTTTF has supported the Department of Homeland Secu-
rity’s National Security Entry-Exit Registration System, commonly
known as NSEERS, and we have vetted over a quarter of a million
NSEERS registrants to try to help DHS locate those that are ab-
sconders.

The newly created Terrorist Screening Center, as required by
Homeland Security Presidential Directive Number 6, will further
enhance our capabilities to keep terrorists out of the country or lo-
cate them when they are in-country. HSPD Number 6 requires that
the Terrorist Screening Center provide information to support
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screening processes at all opportunities. Such information will be
made accessible, when appropriate, to State, local, tribal, and terri-
torial authorities to support their screening processes and enable
them to identify and assist in the location of terrorists. Additional
mechanisms will be hosted to support appropriate private sector or-
ganizations and foreign governments that are helping us in the war
on terrorism.

Efforts such as these and the cooperation between the Depart-
ment of Homeland Security, the Department of Justice, and other
law enforcement agencies significantly mitigate the risk imposed by
the visa overstay problem. It bears noting, however, that at this
critical point of risk mitigation is to keep terrorists and their sup-
porters out of the U.S., and that is best done at the visa applicant
process and the border inspection process. The Terrorist Screening
Center will seek to improve that capability. The recent GAO study,
of course, suggests there is need for improvement in this regard.

In the event that someone penetrates the border, either legally
or illegally, and comes to our attention after they’re in this country,
FTTTF and the Terrorist Screening Center will work to locate
them. Whether or not there is an accurate record of their lawful
and timely departure is important to us, but we must assume they
are still in this country or they may have gotten here undetected.
We will take the same vigilant activities to try to locate their pres-
ence. The fact that they are able to overstay their visa authority
affects the timing of their plans, but not their intent. As you may
well appreciate, our mission requires that we remain as vigilant
about serious criminal activities of foreign visitors during their
lawful stay as well as subsequent overstays.

Thank you, and I look forward to your questions.

Mr. HOSTETTLER. Thank you, Mr. Tanner.

[The prepared statement of Mr. Tanner follows:]

PREPARED STATEMENT OF MARK TANNER

Chairman Hostettler, Ranking Member Jackson-Lee, and Members of the Sub-
committee, the Federal Bureau of Investigation is pleased to have the opportunity
to appear before you today to discuss the important issue of nonimmigrant aliens
who overstay their lawful admission and their relationship to terrorism. The De-
partment of Justice and the FBI have been charged by the President, with the sup-
port of Congress, to protect the American people from the continuing threats of ter-
rorism and the crimes associated therewith. It is in the context of our post-9/11
world that we present our views and concerns to the Subcommittee today.

As represented in the GAO report, which is the focus of this hearing, the number
of foreign visitors to the U.S. who fail to leave as required by their respective visa
is significant. The quality and completeness of government information concerning
an individual’s correct identity, location and status has a direct impact on the effec-
tiveness and efficiency of our efforts to locate them. The enormous number of visi-
tors to the U.S. and avenues of entry and exit makes it inordinately difficult, if not
impossible, to accurately account for each entrant. Nonetheless, the Department of
Justice and the FBI, in partnership with other law enforcement agencies, the intel-
ligence community, the defense community and foreign nations are devising and
have implemented processes and specialized operational units to mitigate the risks
imposed by such overstays.

One such specialized organization is the Foreign Terrorist Tracking Task Force
or FTTTF. The participants in the FTTTF include the Department of Defense, the
Department of Homeland Security’s Bureaus of Immigration and Customs Enforce-
ment and the Customs and Border Protection, the State Department, the Social Se-
curity Administration, the Office of Personnel Management, the Department of En-
ergy, and the Central Intelligence Agency. To date, we also have established liaison
with Canada, Australia, and the United Kingdom. The mission of the FTTTF is to
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provide information that helps keep foreign terrorists and their supporters out of
the U.S. or leads to their removal, detention, prosecution or other legal action. To
accomplish this mission, the FTTTF has facilitated and coordinated information
sharing agreements among these participating agencies and other public and propri-
etary companies to assist in locating terrorists and their supporters who are, or
have been, in the U.S. The quality and completeness of the data directly impacts
our efficiency and effectiveness.

Among our sources of data are the [-94s, which were a focus of the GAO study.
The I-94 is collected by the Bureau of Immigration and Customs Enforcement, after
being completed by a foreign traveler. It is recognized that the quality of data on
the I-94, which is self-reported, is rarely complete. This factor is compensated, by
our use, when appropriate, of other sources of confirming data. These additional
data sources, increase the quality and therefore usefulness of our efforts. For exam-
ple, as terrorist subjects are identified by law enforcement or the intelligence com-
munity, the FTTTF typically searches other sources of data to assist in developing
investigative leads. If there is an I-94 record for that same subject, it may be com-
pared to other government, public, and proprietary sources of data in order to verify
or refute its accuracy, with our ultimate goal to locate the individual.

In addition to supporting the specific investigations of terrorists, FTTTF has sup-
ported the Department of Homeland Security’s National Security Entry/Exit Reg-
istration System (NSEERS) by vetting over a quarter of a million NSEERS reg-
istrants in order to assist in the location of absconders.

The newly created Terrorist Screening Center, as required by Homeland Security
Presidential Directive - 6, will further enhance our capabilities to keep terrorists
and their supporters out of the U.S. or locate them. HSPD-6 requires that the Ter-
rorist Screening Center provide information to support screening processes at all op-
portunities. Such information will be made accessible when appropriate to State,
local, territorial, and tribal authorities to support their screening processes and oth-
erwise enable them to identify, or assist in identifying such individuals. Addition-
ally, mechanisms will be hosted, to the extent permitted by law, to support appro-
priate private sector organizations and foreign governments’ cooperation with the
U.S. in the war on terrorism.

Efforts such as these, and the cooperation between the Department of Homeland
Security, the Department of Justice, and other law enforcement agencies signifi-
cantly mitigate the risk imposed by the visa overstay problem. It bears noting, how-
ever, that the critical point of risk mitigation is to keep terrorists and their sup-
porters out of the U.S. The earliest opportunity that the government has to encoun-
ter and identify terrorists and criminals is during the visa application process or at
their initial border inspection. The recent GAO study suggests there is room for im-
provement in the current processes.

In the event that someone penetrates the border or comes to law enforcement at-
tention for serious criminal activities after their legal entry, the FTTTF and Ter-
rorist Screening Center will work to locate them. Whether or not there is an accu-
rate record of their lawful and timely departure, we must assume they may still be
in the U.S. or have returned undetected, and thus we remain vigilant in our efforts
to locate them. The fact that they are able to overstay their visa authority, affects
the timing of their plans, but not their intent. As you can well appreciate, our mis-
sion requires that we remain as vigilant about serious criminal activities by foreign
visitors during their lawful stay, as during any subsequent overstay.

Mr. HOSTETTLER. Ms. Papademetriou.

STATEMENT OF THERESA PAPADEMETRIOU, SENIOR LEGAL
SPECIALIST, LIBRARY OF CONGRESS

Ms. PAPADEMETRIOU. Good afternoon, Mr. Chairman and Mem-
bers of the Subcommittee. I would like to thank you very much for
giving me the opportunity to present to you my testimony on the
European Union’s approach on the issue of visa overstays. With
your permission, I would like to make a few remarks for the Sub-
committee.

The European Union currently has 15 members, and as of May
1, 2004, 10 more members will be added. While issues on immigra-
tion fall within the jurisdiction of the European Union, the mainte-
nance of public order and public security and the safeguarding of
internal security belongs to the member states.
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In general, the European Union’s approach regarding illegal im-
migration is multifaceted. However, I'm going to limit my remarks
on two mechanisms that have the potential to assist the national
authorities of the member states in controlling the illegal aliens
which remain within their territory. The first is the Schengen In-
formation System, which is a comprehensive database and it has
been already in place, and the second one is the Visa Information
System, which is still under preparation and further discussion.

The Schengen Information System was established on the basis
of the so-called Schengen Convention in 1995 with the objective to
assist the member states in safeguarding the public order and pub-
hﬁ security. In brief, it contains data on wanted persons and stolen
objects.

The data that are input into this system include data relating to
aliens who are reported because they have been denied entry in the
territory. In this case, the national authorities are going to prepare
a report based on the fact of whether the alien actually poses a
threat to public policy or public security.

Data relating to aliens who have been subject to deportation pro-
ceedings or against whom there is evidence of an intention to com-
mit a crime.

Data relating to persons who have been disappeared or the per-
sons who, for their own security, are in need of protection.

Data relating to persons or vehicles, provided, though, that this
is permitted under the national law of the member state, for the
purposes of discrete surveillance or checks. Such a report could be
made in order to prosecute criminal offenses and for the prevention
of threats to public security in the following two instances: Where
there are real indications to suggest that the person intends to
commit serious offenses; or under an overall evaluation of the per-
son concerned, in particular of previous offenses committed, there
is a possibility or a reason to suspect that the person will also com-
mit other crimes.

Discussions are currently underway to update this system in
light of the enlargement and also to expand the categories of data
that are going to be inserted and to allow additional authorities to
have access to the system. It has also been suggested that the stor-
age and the transfer of biometric data, including fingerprints,
should be included.

The proposed Visa Information System will be an additional tool
for the European Union in an effort to harmonize the rules of the
member states regarding a uniform system of visas. It will operate
as an online system, and it comprises two parts. It has a central
identification system, which is going to be under the responsibility
of the European Commission, and a national identification system,
which is going to be operated by the member state.

The system will contain information on visas issued based, of
course, on the information provided by the applicant. The question
as to whether it is going to contain information on visas denied is
still under further discussion. Electronic photos will also be stored
and travel documents will be scanned and stored. Thus, any subse-
quent manipulation of the travel document could be easily detected
by comparing the document with the image stored. Among the bio-
metric identifiers that have been reviewed for possible use, such as
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iris scanning and others, fingerprint has been considered as the
best solution for this database. There are also plans for the even-
tual connection of all consular offices.

At this point, please allow me to give you an example of how this
system is going to operate in place. When an individual visits the
consular office outside the EU to be issued a visa, the consular of-
fice will enter the data based on the information provided by the
applicant, along with the scanning and storing of travel documents.
In case, at a later stage, the same individual goes to another con-
sular office, and based on the information provided or retrieved
from the system, the Consul General will be able to detect fraud
in case that there is fraud, and also may refuse a visa in case that
the alien has been visa shopping.

In conclusion, both systems have certain advantages. While the
Schengen Information System has a broader scope than the Visa
Information System in terms of data inserted and also access rights
of individuals or competent authorities, it is limited because inser-
tion, input of data depends on whether such an act is permitted by
the national law of the member states and whether an individual,
and actually, an individual must be in violation of the law or pose
a threat to domestic security and public order. On the other hand,
the Visa Information System is only limited to those aliens who
seek a visa to enter a member state of the European Union. In re-
ality, even with these two systems, which actually in the future
they’re going to be interlinked, a number of illegal aliens will still
remain undetected.

Thank you, and I'm looking forward to questions.

Mr. HOSTETTLER. Thank you, Ms. Papademetriou.

[The prepared statement of Ms. Papademetriou follows:]
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OVERSTAY OF VISA AND LAW ENFORCEMENT AUTHORITIES

Immigration issues, such as conditions of entry and residence, measures to counter illegal
immigration and illegal residence, and issucs related 1o border control fall within the competence of the
European Union. On the other hand, matters related to maintaining law and order and saleguarding the
internal security fall within the ambit of the Member States.

In order to sccure the right of persons Lo move [recly within the EU borders, the Council of the
Europcan Union, which is onc of the primary institutions of the EU responsible for adopting legislation,
has the power, based on the mandate by the Amsterdam Treaty, to adopt measurcs related to the free
movement of persons within the Community borders along with “directly related flanking measures™ on
cxiernal border control, asylum and immigration, and measures Lo prevent crime. The flanking measurcs
specifically relate to:

. rules on crossing the exteral borders including, establishing the standards and
procedures that Member States must follow in carrying out checks on persons at such
borders

. rules on visas [or periods of no more than 3 months, including the list ol countrics

whosc nationals must be in possession of visas when crossing the borders

. nicasures establishing the conditions under which third country nationals may frecly
travel within the territory of the Member States for no more than 3 months."

The smuggling and traflicking o[ human beings have alsobeen discussed in connection with illegal
immigration. The EU has adopted two key legal instruments to address this issue: a framework decision
adopted in July 2002 on combating trafficking of human beings and a pending proposal for a Council
decision to conclude on behalf of the European Community of the Protocol to Prevent, Suppress, and
Punish Trallicking in Persons and Supplementing the United Nations Convention Against Transnational
Organized Crime.?

Within the borders of the EU, there are a large number of illegal residents. The European
Commission, another primary institution that has the right to initiate legislation and to supervise the
correct implementation of EU legislation, has identified three possible groups, those who have: entered
with a valid visa or residence permit but have overstayed; entered based on valid travel documents when
their nationality has been exempiced from a visa requirement for a short stay; and had proper residence and
work permits and simply overstayed their peried of legal residence. Eventually their residence becomes
illegal. There is no assessment of the approximate number of illegal immigrants in each of the different
groups.”

A legal framework (or illegal immigration issucs, such as the issuing ol visas, border controls,

! Amsterdam Treaty, acticles 61, 62 and 63.
COM/2003/0512 linal

 Praposal for a Camprehensive plan to cambat iflegal immigration and trafficking of buman heings in the luropean Union OJ €
142/6/14/2002.
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illegal entry and stay, and the trafficking of human beings is in force and is binding for all European
Union Members, including the new Members, The Schengen Convention' also conlains a number of
binding rules on illegal immigration and border control. Introduction ol new rules arc not warranted,
since according to the European Comniission’s opinion,the existing framework suffices to deal with the
issue of illegal immigration. The Commission has also often urged the Member States to implement the
EU rules in this area, since successful combat against illegal immigrations pressuposes correct and timely
implementation and enforcement of the cxisting regime by the Meniber States.*

Mlegal immigrants may go for a long period completely undetected within the borders of the
European Community in the absence ol an EU-wide sysiem o track their whercabouts. [Towever, the role
of the Schengen Information System (SIS) must be stated in this respect as a useful tool in keeping records
of those who violate the laws and regulations in a Member System and those who are considered a threat
1o national sccurity and public policy. The SIS consists of a national [unction and a technical support
function. Each Member is responbile [or issuing alerts on aliens based on the information provided by
the Schengen Agreement and inserting them in the databasc.

Currently, 13 Member States and two non-Member States (Norway and Iceland) participate in the
SIS. Howcver, the SIS is a system that was created initially with a small number of participant countrics,
and thus, its current capabilities are not sutficient to handle the increase in Member States after the EU
enlargement. Based on the most current, available developments in information technology. the EU has
introduced the concept of a second gencration SIS and provided funds from the general EU budget to
accomplish this task. Future EU Member States are required Lo use the system, so during the application
process, applicants have to transpose the Schengen acquis into their domestic legislation.

The SIS is a hit/no hit system that allows the Member States to exchange information in order to
supervise the free movement of persons and the maintenance of public security and to assistthe Members
in the fight against organized crime. In June 2003, the Justice and ITome A [fairs Council reiterated again
that the functions of the SIS system must be expanded to include new categorics of persons included, as
well as additional authoritics to get access to the system. Morcover, it was suggested that the storage,
transfer, and possible querying of biometric data, cspecially photographs and fingerprints, be inscried in
the system. An cyventual link of the SIS sysiem and the Visa Identification System (VIS) that is planned
10 be introduced will likely be a more effective tool of recording those aliens who pose a threat to security
and justice.®

It should be emphasized that the EU’s approach to combat illegal immigration focuses on tackling
various aspects. In an effort to deal effectively with this issue, the EU has paid particular attention to
combat the problem of illegal immigration at its roots. The EU plan comprises pre- frontiers measures,
such as a common visa policy, border control policy and return policy for illegal immigrants. The latter
issuc is a matter that falls within the responsibility of the Member States. The Members have signed a
number of re-admission agreements with third countries.

© Convention implementing the Schenegen Aprecment of June 14, 1985, between the Governments of the States of the Benelux
Feonomic Union, the Federal Republic of Germany, and the French Republic on (he gradual aboalition of checks at their common borders,
signed in Schengen on June 9. 1990 OJ L 23719 (9/22/2000).

* Stupra vote 3

3 (prosse 150)).

* Justice and Ilome Affairs Council Mecting, Luxemburg, 5-6 June 2003 (9845,
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The European Commission has paid considcrable attention to the issue of illegal immigration,
which has acquired new dimensions, especially since the events of September 11, 2001, in the US and the
enlargement of the EU from the current fifteen Members to 25, as of May 1, 2004. Based on work
previously prepared by the European Commission, a comprehensive plan was adopted in February 2002
to combat illegal immigration at the EU level.

The plan identificd six arcas where action is decmed necessary:

. visa policy

. infrastructure for information exchange, cooperation and coordination
. border management

. police cooperation

. criminal penalties for those who facilitate illegal immigration

. return and re-admission policy.

Visa Policy

The EU views a common visa policy as one of'the key instruments to prevent illegal immigration.
Tllegal immigration along with other criteria such public policy and security concerns, external relations,
and reeiprocity were used in adopting the Regulations listing third-country nationals who must posscss a
visa when crossing the external borders and those whosenationals are exempt from that requirement. The
list of countrics was updaled recently.’

The so-called Santiago Action Plan that comprises the recommendation of the European Councils
ol Lacken and Seville, along with the comprehensive plan to fight illegal immigration and trallicking ol
human beings, have paid particular attention to the establishment of common new information system
This is the Visa Information System. (VIS), which will complement the existing rules on visas and could
be a major step in harmonizing the policies of the Members States on this issue. As envisaged, the VIS
will operate as a common clectronic online systiem which could complement the coneept of sccurity
documents in order to create a dual identification process based on secured documents and a corresponding
database. The database will include information on the visa applicant, along with a picture, and
documents Lo be scanned and stored.  The system will be used to prevent fraud, visa shopping, and
contribute 1o internal security. The VIS compriscs a Central Visa Information System (C_VIS) and a
National Visa Inlormation System (N VIS). A [casibility study carried out by the Commission provides
the technical and financial aspects of the this program. Three options have been reviewed that could be
used as biometric identifiers: iris scanning, facial recognition and fingerprinting . The Commission
recommended fingerprinting as the best identificr to be included in a database. The consular posts arc
going to be connected to the VIS system. Thus, in practice, when an individual visits a consular office
outside the EU to be issued a visa, the consular office will enter the data in the system, especially when
the visa is refused. Subscquently, if the same individual visits another consular office, based on the
information retricved from the databasc, the consular will also be able to refusc entry to Lhis individual.*

Comumunieation from the Commission to the European Pacliament and the Council in view of the European Council of
Thessaloniki on the development of a common policy on illegal immigratian, souggling and tralficking of human beings, external borders
and the return of illegal rexidents COM2003/323 lmal.

AR
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This is still far rom being implemented. Further development of the program will depend on a
number of factors decided by the Council, such as choice of identilier to be stored and processed in the
system. Other issues involve allocation of community funds and especially the burden on the national
budgets to fund the national parts of the VIS system and especially training and equipping the consular
posts abroad. The Commission has entered €10 million euros in the preliminary draft budget for 2004
to tinance the initial phasc of development of the VIS. Further development of the VIS system to cover
the additional needs is estimated for the period 2004-2006 at closc to €140 million curos. *

The Commission considered the option ol integrating in the central part of the VIS the Schengen
Informartion System Il The Commission also intends to present proposals of adding biometric 1o EU
passports, along with a photograph in the visa and residence permit. It has also been suggested that this
system could be supplemented by introducing a central register of aliens. No further progress could be
found on this issuc.

Gathering of Information, Intelligence, and Analysis

With regard to cenhancing the cooperation and coordination of the Member States and law
cnforcement agencies, it was that a technical support facility be established in order to assist in
information gathering, analysis, and dissemination. There are already a number of formal and informal
networks such as the Center for Information Exchange (CIREFKI) under which, on a monthly basis,
Members exchange information on current trends in migratory flows. The Early Warning Sysiem which
has been established since 1999 is used for the transmission of information on illegal migration and
tacilitator networks. However this is still at an enibryonic stage. By the end of 2003, the Commission
plans Lo introduce a proposal establishing an information and coordination network in conjuction with the
carly warning system. Morcover, the Commission is examining the creation of a European Migration
Obscrvatory which could monitor and carry oul comparative analysis of both legal and irregular migratlory
flows.

Border Management

The external borders are still seen as the “weakest link™ which can alfect the internal security ol
the Members in particular in an area without borders. The Member States are responsible [or conducting
checks at border crossing points in accordance with the rules of the Schengen Convention so that persons,
and vehicles are free to enter or leave the Schengen area.

The current rules on external borders arc principally bascd on the Schengen Convention'” and Title
IV of the Treaty on European Community. The Schengen Agreement, which was signed in 1985 by
Germany, France, and the Benelux countries, has been incorporated into the founding EU Treaties. The
participating states include: Austria, Belgium, Denmark, Finland, Germany, Greece, Spain, France, Italy,
Luxemburg, the Netherlands, Portugal, and Sweden and non-EU members [ecland and Norway. Ircland
and United Kingdom have opted out of certain provisions. Both excreise control on persons entering from
other Member States. Member States are also allowed Lo exercise conirols on persons enlering their
territory either from Ireland or the United Kingdom. An important [eature of the Schengen Agreement is

‘Id.

"'Convention Trplemeniing the Schengen Agreement of Tune 14, 1985, heiween the Governments of the Siaies of the Benelux
liconamic Union, the liederal Republic of Ciermany and the I'rench Republic on the gradual abalition of checks at their common bor ers,
signed m Schengen on Tune 9. 19990, OF 1. 23/19 (9/22/2000).
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the lack of internal border controls among its members. In practical terms, this principle s expected Lo
fully apply to everyone, regardless of nationality, as of May 1, 2004. At the external borders, EU citizens
are requested to show [D cards or passports, while third country nationals enter by showing a valid visa
or a passporl.

Since March 26, 1995, checks and surveillance at the external borders are govemed by certain
uniform rules laid down in the Schengen Convention. Articles 7 and 47 of the Schengen Convention
require that the Member States cooperate closely in the area ol border controls. Two kinds of cooperation
pertaining to checks and surveillance are currently followed by Member States: the exchange of liaison
officers and bilateral police cooperation agreements between the Member States with the objective of
fighting illegal immigration and organized crime.

Initial steps have been taken to facilitate the creation of a European border guard which will be
entrusted to complement the actions of the Members in managing their external borders. A number of
pilot projects have been initiated to enhance further cooperation between the border guard services of
Member States. The Commission also intends to submit a proposal [or the creation of a Border
Management Agency based on the cxperience gained by the Common Unit of External Border
Practitioners. This unil was created in June 2002. Itis composed of the heads of border control services
of the Members and Norway and lecland to coordinate the measures related to border control.

Police Cooperation

Under the Schengen Agreement, police forces of the Members arce required o provide mutual
assistance and a direct information exchange between police services, cross-border suryeillance, and
pursuit of suspects. A European police force, Europol, has been established, and its role is to provide
support to Member States in the prevention, investigation, and analysis of the crimes involved." To this
end, Europol operates and maintains a computerized database. Its mandate was expanded as of January
2002, to include additional [orms ol crime, such as organized crime and trallicking ol human beings.

""Rurapol Convention of Tuly 26, 1995, on establishment of a Furopean Palice Office, OF C316/2 (1:27/1995),

Mr. HOSTETTLER. Dr. Martin.

STATEMENT OF SUSAN FORBES MARTIN, DIRECTOR, INSTI-
TUTE FOR THE STUDY OF INTERNATIONAL MIGRATION,
GEORGETOWN UNIVERSITY

Ms. MARTIN. Thank you. I'm very pleased to be here to testify
and to see the Committee dealing with the issue of overstays. I
must admit it’s also a bit discouraging since the first time I testi-
fied before this Committee on the overstay problem was almost 10
years ago, and my testimony, I must admit, is quite similar to what
I had to say before. Mr. Smith no doubt remembers.
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The aim of immigration policy and its implementation as I see
it is dual, to facilitate the entry of those foreign nationals whose
presence in the United States we want, and to identify and deter
the admission of those whom we don’t want to be in our countries,
for whatever set of purposes. And I think the balancing between fa-
cilitation and prevention and control, I think, is a very, very deli-
cate one and one that requires a great deal of attention.

I agree very much with the point that Mr. Tanner ended with,
that if those who pose security risks are already here, we have, in
effect, lost a lot of the battle in that prevention of entry is certainly
far superior to trying to find the needle in the haystack after peo-
ple are already admitted to the country. And those who do want
to do harm to the country will, as he mentioned, as well, be able
to do it within a period of legal stay, if that’s really their intent.
So the overstay problem in terms of the security risks, I think we
need to keep in some perspective on that.

As my colleagues have mentioned from the GAO and FBI, over-
stayers, though, are a large proportion of those who are here ille-
gally or without authorization for their stay at any given time. I'm
looking at overstay in the broader context, not just a visa overstay,
but of those who have entered with inspection, been admitted into
the U.S., but then don’t leave when they’re supposed to, or work
in violation of the terms of their entry.

Though a very large and significant part of that population, it’s
also necessary to keep in mind that they are a very, very small per-
centage of the total number of foreign visitors who enter the United
States each year, with 500 million entries and exits from the
United States, 300 million of those being entries and exits of for-
eign nationals, 30 million coming in on visas. The numbers of over-
stayers are really quite a small part of that total, and so again, the
balancing of facilitation and control is absolutely essential.

Still, overstay does undermine the rule of law. It makes a mock-
ery in some respects of our legal immigration system and, there-
fore, I think serious attention must be given to it.

In 1994, the Commission on Immigration Reform recommended
the development and implementation of an electronic arrival and
departure control system to be implemented immediately in air-
ports, potentially over the long-term at land border ports of entry.
In 1996, the Congress did pick up on that recommendation and it
became a part of immigration law. Because of the great difficulties,
though, of implementing an entry-exit control system on the land
border ports of entry, the deployment of the entire system was, I
think, very unfortunately delayed way beyond a reasonable period
of time.

There are models for electronic arrival and departure systems for
those coming into the country at airports. Australia has a very
good system of electronic travel authorization that applies particu-
larly to people coming without visas, so they haven’t been pre-
screened by consular affairs officers. But the electronic system al-
lows for a running of their names, passport number, date of birth,
other information against a lookout system that will identify people
and prevent them from even getting onto an airplane if they pose
a security threat.
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So there are models. I believe many of them are being integrated
into the US VISIT system and that’s quite beneficial. But it’s bene-
ficial, I think, not so much an entry-exit system will allow the iden-
tification of the specific person and finding where that person is in
the country to pick them up. I think it’s unrealistic to expect it to
have that effect.

It’s valuable because it provides extremely useful information
that we can use, intelligence that we can use in doing a better job
of prevention, in giving the officers who are making decisions on
visas and on inspections at ports of entry the trend analysis that’s
necessary in order to really determine who may be likely to over-
stay, who may pose a threat, who might be likely to be coming for
work purposes. And I would hope that in developing US VISIT that
that analytic capacity and the ability to actually look at the data
and not just collect it will be a required part of the implementation.
Too often in the immigration system, we’ve collected information
and allowed it to just stay in storage rooms and in boxes or in com-
puters and never used it and exploited its value in terms of being
able to prevent the things that we don’t want to happen.

So let me, just to summarize, overstay is a significant part of the
unauthorized population, but a small part of the total number of
foreign visitors who enter and exit each year. We can develop much
more effective systems for entry and exit. In my testimony, I also
mention the much greater use we should be making of commuter
systems and frequent traveler systems to get people in and out
with information collected but not with delays in their arrival. And
ultimately, the real value of such systems is to be able to prevent
entry, develop the information systems necessary in order to keep
up with the trends in movements and thereby make our country
much safer than it is today. Thank you.

Mr. HOSTETTLER. Thank you, Dr. Martin.

[The prepared statement of Dr. Martin follows:]

PREPARED STATEMENT OF SUSAN MARTIN

Immigration policies aim to facilitate the entry of foreigners whose presence is de-
sired, and to identify and deter the entry of unwanted foreigners. Since September
11, policymakers as well as the general public have questioned whether current poli-
cies and practices are capable of meeting these twin challenges. All of the terrorists
suspected of blowing up the World Trade Center and the Pentagon entered the
United States on valid visas. They resided and studied in this country and several
European countries with little danger of apprehension-even though several had
overstayed their permission to remain.

Overstay has been a persistent problem in managing immigration policies. Some
perspective is needed, however, in assessing the scale and nature of the problem.
Overstays represent a significant proportion of the unauthorized migrants currently
in the United States. The most recent government estimates are that about one-
third of the long term unauthorized population is composed of overstayers. If the
best estimates of the number of long-term unauthorized migrants are correct, about
2.5 to 3 million unauthorized migrants are overstayers. About 125000-150,000
overstayers are added to the long term unauthorized population each year. How
many persons overstay their visas for shorter terms is unknown, but it is likely to
also number in the hundreds of thousands per year.

Yet, even though a significant proportion of the unauthorized population, the
overstayers are still a small proportion of the more than 30 million persons who
enter the United States each year on visas. And, they are an even smaller propor-
tion of the almost 300 million foreign visitors who entered the country in FY 2002
alone. Moreover, the vast majority of overstayers pose no security threat to the
United States, remaining in the United States for family or work reasons.
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This is not to suggest that we should understate the problems posed by overstays.
For a legal immigration system to function, there must be an ability to manage en-
tries and exits in a way that ensures respect for the rule of law.

Current mechanisms for determining who has overstayed visas are inadequate.
For most of those arriving by air, entry-exit tracking involves a foreign national
completing the I-94 form and presenting it to the inspector upon arrival. When leav-
ing the US, the foreign national returns the departure part of the form to the airline
for transmission to the Department of Homeland Security, but compliance has been
spotty. Those entering and exiting the US at land borders are also supposed to turn
in 1-94s forms, but many do not. In any event, I-94 forms are completed by hand
and they cannot be used to track the departure of specific persons until the data
are entered into a computer. If the number on the departure form is not clearly
readable, which may be the case after weeks or months in the country, it may be
very difficult to complete the matching process.

In 1994, the US Commission on Immigration Reform recommended the develop-
ment of an electronic arrival and departure record system for all visitors coming
into the country through air and seaports of entry. The Commission explained that
computerizing arrival and departure information would “make determination if indi-
vidual passengers have left the country prior to their required departure date easier
than labor-intensive paper form matching to determine if individual visa holders
have departed or overstayed the terms of their visa.” The Commission concluded
that “exit controls are now one of the weakest parts of the inspections process.”

Congress in 1996 required the INS to develop a new system to record the entries
and exits of all foreign visitors by October 1, 1998. The legislation required deploy-
ment of the system at air, sea and land ports of entry and exit. The universal entry-
exit tracking system required in 1996 legislation was opposed by neighboring coun-
tries and U.S. border states for fear it would slow trade and tourism. The US Senate
voted three times to repeal the requirement. The principal opposition was to its de-
ployment at land borders, which see far more crossings each day than airports. If
each person has to be checked on entry and exit, cross-border commuting, trade, and
tourism could be hampered.

Since September 11, more serious attention has been paid to the entry-exit control
systems. To date, in the absence of a functioning universal entry-exit program, the
administration has used ad hoc systems, generally aimed at specific, profiled popu-
lations. The National Security Entry-Exit Registration System (NSEERS) focuses on
nationals of about thirty countries. NSEERS presently is composed of a registration
program conducted at various ports-of-entry and a Special Registration program for
certain foreign nationals already in the country. Although first established under
the authority of the Immigration and Naturalization Service, due to the reorganiza-
tion into the Department of Homeland Security, NSEERS is now overseen by the
Bureau of Citizenship and Immigration Services (BCIS).

In testimony given before the Senate Committee on Finance, a senior INS official
stated that the NSEERS program “promotes several important national security ob-
jectives:

¢ It allows the United States to run the fingerprints of aliens seeking to enter
the U.S. or present in the U.S. against a database of known terrorists.

¢ It enables the INS to determine instantly whether such an alien has over-
stayed his/her visa.

« It enables the INS to verify that an alien is living where he said he would
live, and doing what he said he would do while in the United States, and to
ensure that he is not violating our immigration laws.!

He further testified that as of January 23, 2003, “NSEERS has led to the identi-
fication and apprehension of 7 suspected terrorists.”?

There is reason to be concerned, however, about the targeting of Arab and Muslim
foreign nationals for registration. The Special Registration program implicitly as-
sumes that citizens of the stated countries are believed to be more likely to be par-
ticipating in terrorist activities than those of other countries (even ones with known
terrorist organizations operating within their territories). There was little consulta-
tion with Arab and Islamic communities prior to the implementation of the registra-
tion system, leading to an increase in tensions between members of these commu-

1Johnny Williams, Executive Associate Commissioner for Field Operations, U.S. Immigration
and Naturalization Service, Statement before the Senate Committee on Finance regarding Com-
bating Terrorism: Protecting the United States (January 30, 2003), http:/www.immigration.gov/
graphics/aboutus/congress/testimonies/2003/Williams.pdf.

2]d.



49

nities and government officials. Yet, cooperation of the Arab and Islamic commu-
nities in the United States is a key ingredient in the intelligence gathering needed
to identify actual threats. To the extent that the Special Registration makes such
cooperation harder to achieve, it may harm national security and reduce the likeli-
hood of apprehending terrorists.

The Administration has announced its intention to move forward with a universal
entry-exit program, US-Visit (United States Visitor and Immigrant Status Indicator
Technology), by the beginning of 2004. The new system will allow for automated
capture of basic information about each arriving and departing passenger. According
to DHS, it eventually will collect information on date of arrival and departure; na-
tionality; classification as an immigrant or non-immigrant; complete name; date of
birth; citizenship; sex; passport number and country of issuance; country of resi-
dence; U.S. visa number, date and place of issuance (where applicable); alien reg-
istration number (where applicable); and complete address while in the United
States. It will also allow for recording of biometric information, such as a photo-
graph and fingerprint. The system will be introduced at air and sea ports of entry
and then extended to the land ports of entry, which have far more crossings each
day. It will cover all phases of a person’s visit to the United States, from pre-arrival
screening by consular officers through departure from the country.

Introducing an electronic entry and exit system at airports and seaports should
be relatively straightforward, even for persons who are able to enter without a visa.
Other countries have working entry-exit systems in operation. For example, Aus-
tralia issues an Electronic Travel Authority (ETA) after checking traveler’s informa-
tion collected at the time passage is booked with an airline. The electronic system
enables the first security check to be done well in advance of international move-
ment. Then, when a person arrives at check-in, the airline can check electronically
to find out if the individual is cleared to board. The final inspection is done on ar-
rival in Australia. When the person departs, the electronic system automatically
records this event as well.

The land border implementation will be far more difficult without adversely af-
fecting valued and legitimate border crossings. Given the very large number of such
events each year, the small number of overstayers and even smaller number of per-
sons who pose security threats, it is essential to balance the harm that may arise
from overstays with the harm that may be done by unduly slowing down travel
across the land borders. Efforts to facilitate admissions must be given as much at-
tention as those to control entries and exits.

Pre-enrollment of frequent travelers can support both facilitation and control, al-
lowing commuters and other frequent border crossers an expeditious method of en-
tering and exiting, while allowing greater time and attention to be paid to visitors
about whom the authorities have less information. Expansion of the existing com-
muter programs should be given high priority. The Secure Electronic Network for
Travelers Rapid Inspection (SENTRI) identifies border crossers who pose little risk
to border security, verifies their low-risk status through extensive record checks,
and screens approved participants and their vehicles each and every time they enter
the United States. Frequent commuters apply and pay a fee for the program.
Names, digitized photographs, and vehicle information come up on an Inspector’s
screen just before the vehicle arrives at the Inspection site. Upon reaching the
booth, the driver stops, reaches out the window and swipes an electronically coded
PortPass card through a magnetic stripe card reader. Participants in the program
generally wait no longer than three minutes behind other cars to enter the U.S. at
the busiest time of day. Technically, the system combines security pre-screening
with biometrics and fast crossing/inspection. It acts as an effective entry-exit system
in allowing information to be collected on any abuses, such as overstay, while still
facilitating rapid admissions.

A further point to make about entry-exit control systems involves the use of the
data collected. The biggest benefit of such systems is not the identification and
tracking of a specific individual who has overstayed, given the difficulty of finding
a person who has determined to disappear. Prevention of the admission of persons
who are likely to overstay, with particular attention to those who also pose a secu-
rity threat, remains the most effective way to protect U.S. borders. Once someone
has overstayed their visa for some period of time, it is very difficult to find them
and stop their actions. It is far better to prevent their entry, which requires good
intelligence and look-out systems.

The benefit of the entry-exit control systems is to provide some of the intelligence
needed to ensure better prevention and better facilitation. Analysis of the data col-
lected through US-Visit will be essential to improving the management of our immi-
gration system by giving more accurate information about the number of overstays,
the classes of admission in which overstays take place, their duration, the character-
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istics of overstayers, and other valuable factors helping to understand the overstay
phenomenon. The analysis capability should be worked into the design and deploy-
ment of the system.

To summarize, persons who overstay their permission to remain in the United
State are a significant part of the total number of unauthorized migrants but a
small proportion of the millions of foreign nationals who enter the United States
each year. Electronic systems for tracking entry and exit, combined with systematic
and consistent analysis of the data collected, can be a valuable resource to improve
management of US immigration programs. Every effort should be made in deploying
such systems to ensure facilitation of legitimate movements across our borders in
recognition of the many benefits accruing from the admission of foreign visitors.

Mr. HOSTETTLER. We will open up now with rounds of ques-
tioning from Members of the Subcommittee at 5 minutes, and Dr.
Martin, I would like to start off by asking a question about one of
the last points you made in your testimony with regard to the use-
fulness of a system to track entry and exit into the country in that
you said it would not necessarily give us a tool that would allow
us to apprehend the actual overstays, but to create an analytical
model—I’'m paraphrasing, if I get it wrong, let me know—but to
create an analytical model whereby to make determinations in the
future as to who may or may not be coming for the purpose as ap-
plied for the visa, who may or may not be intending to stay within
the terms of their visa.

Let me see if I get this right. Are you suggesting that if there
is a country or some other—some other flag that can be raised that
says, we have certain folks from a particular country that come on
a regular basis and it is our experience that folks from that country
tend to overstay their visa, and so that would be a form of an ana-
Iytical model that we might deny entry of another person because
p}ll"evgous persons have created a model of overstay, if I can say
that?

Ms. MARTIN. Well, I certainly wouldn’t want the analytic frame-
work to be as gross as nationality, because I think then we really
miss the nuances in the migration experience. But certainly, if
there is a country where there’s a visa waiver, and there are very,
very high levels of overstay coming out of that country, then you
might want to reexamine whether the visa waiver is appropriate.
Or if you know that the overstays are associated with certain socio-
economic characteristics, gender, age, various different other
things, it may help you decide who gets a more thorough screening
and where the scrutiny really needs to be.

My concern is that without that information and, for example,
interviewing everyone for a visa, the consular officers will probably
not be spending enough time on the people whom they really need
to concentrate on and too much time on the people whom we know
are much less likely to be a serious risk.

Mr. HOSTETTLER. So let me go on with that. You mentioned
socio-economic, gender, and other, and you said nationality might
not be. Would race be a——

Ms. MARTIN. Again, I don’t think that any race characteristic of
that sort is particularly useful as a way of making those deter-
minations. I think it has to be much more precise. My problem
with the NSEERS program as it’s been implemented based on
broad nationality and religious views. I think that it makes us
more complacent in terms of looking at other places where ter-
rorism may be a threat. We know it’s not limited just to the 30
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countries or so that are part of NSEERS. It also means that if ter-
rorists change the profile, and it’s easy to do if, for example, you're
only worrying about young men. Unfortunately, there have been
suicide bombers who are young women. You just shift those charac-
teristics. So it has to be much, much more specific than nationality,
race, religion as the basis or else you’re not doing a very good job
from the security point of view or from the facilitation one.

Mr. HOSTETTLER. Let me ask one more question. If it is too spe-
cific, then isn’t it easier to change the profile of the individual? I
mean, if we get down to very specific things like you’re saying,
without taking these other things into consideration, doesn’t it get
much easier to change from one specific group to another type of
specific group?

Ms. MARTIN. Yes, but at least the analysis will be based on some
data and some actual patterns of what have been the prior experi-
ences. Too often today, consular officers, again to use them as an
example, are basing it on hunches, on presuppositions, on things
that are not very concrete, and I think that that creates many
more mistakes than having a much more precise picture of where
the concerns are and where the threats are.

Mr. HOSTETTLER. Very good. Thank you.

Dr. Kingsbury, you have pointed out that there is a little risk for
visa overstays from law enforcement, from coming face to face with
law enforcement. Why do you say that in your testimony?

Ms. KINGSBURY. I don’t think I said it. Well, I mean, most of the
people who overstay are not terrorists and they’re not criminals, so
from that point of view, that’s not the only thrust of it. But our
basic premise is that better information, as Susan said, does allow
you to at least fact-base some patterns, some ways of looking at the
pattern of people coming in and out of this country that hopefully
would make both consular officials and border inspectors make bet-
ter decisions.

Mr. HOSTETTLER. My time has run out. The Chairman recognizes
the gentlelady from Texas.

Ms. JACKSON LEE. I yield to the distinguished lady from Cali-
fornia.

Ms. SANCHEZ. No, go ahead.

Ms. JAcksoN LEE. All right, and I want to thank the distin-
guished gentlelady, Congresswoman Sanchez, for being so kind in
representing me this afternoon, and I thank you for your indul-
gence, Mr. Chairman. We have several hearings. In fact, to the wit-
nesses, we have a homeland security hearing going on right now,
and 'm a Member of that committee, dealing specifically with bor-
der issues, so I thank you for your indulgence and I will ask ques-
tions and be asked for a polite excuse.

Dr. Martin, thank you very much, and to the other witnesses as
well. Let me—I think this is an opportunity to be educated and to
determine where we can be problem solvers, so let me lay out just
a few problems that I want the record to capture.

First of all, I hope to engage the Chairman—I know our time is
weaning—waning, excuse me, not weaning, our time is waning in
this session and I have spoken to the Chairman about the CASE
Act that I have proposed that deals with the question of smuggling
illegal persons who are then victimized over the border, the respec-
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tive borders of Northern and Southern border, because our borders
are very, very large, and I think that is an issue this Committee
should address.

Additionally, I think as we look at overstays, we have to do it
in the backdrop of the new circumstances and atmosphere of 9/11.
While we discussed the overstays, some of whom are harmless, but,
of course, it is in many instances to those concerned about illegal
immigration offensive, but some of them are harmless inasmuch as
they are seeking to be here for opportunity, is that we have the
contrast of the undermining of our status and friendship in the
United States and around the world with the harsh way that we
are granting visas to those who do want to come for goodwill.

So we have an enormous backlog in our consular offices in re-
gions like the Arab region, in states that are friendly, such as
Qatar, where we have an enormous relationship with that country
and the respect for the United States. They just this past weekend
opened up a complex called Education City sponsored by the Emir
and Sheik Imuza, his wife, that has all American universities—
Texas A&M, Cornell, Virginia Commonwealth, the Rand Corpora-
tion—on this massive campus to help educate their students and
to help create opportunities for our students, as well.

So I am struck by the duplicity and the imbalance that we are
speaking of to talk about visa overstays with an idea that that is
the only problem that we’re facing. So in the context of those re-
marks, I'd like to ask Dr. Kingsbury, does she have exact numbers
of the visa overstays in Europe? That would be helpful as a com-
parison, and again, let it be clear that Europe has a multitude of
countries and certainly has a substantially different immigration
policy. But let me just ask that pointed question. Do you have that
number for us?

Ms. KINGSBURY. We have not looked at that issue.

Ms. JACKSON LEE. Well, let me ask you to do so, if you would,
so that we have a basis of comparison, and that would be very
helpful.

Let me also ask, the key to a successful inspection process in this
country is to balance the security and law enforcement needs
against the needs of commerce and tourism, which is the very point
that I was making. Do you, again to you, know how they have
managed to balance that in the European countries?

Ms. KINGSBURY. No. As I say, we have not done any work in Eu-
ropean countries.

Ms. JACKSON LEE. Mr. Chairman, I think that would be very
helpful to us, particularly coming from the GAO, which is an inde-
pendent and certainly nonpartisan investigatory and oversight tool
that we, as Members of Congress, have the ability to utilize.

Let me also say that I'm interested in Dr. Martin’s comments on
this, and then I'd ask for Ms. Papademetriou—am I close enough?

Ms. PAPADEMETRIOU. That’s correct.

Ms. JACKSON LEE. A beautiful Greek name, is that correct?

Ms. PAPADEMETRIOU. Yes.

Ms. JACKSON LEE. We have a lot of Papas in Houston. They cut
off the other part. But if you would, if Dr. Martin would first com-
ment, is this such a massive problem that in seeking solutions,
should we not balance some of the concerns that I've just ex-
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pressed, and then if you know the questions about Europe and the
questions about Europe in terms of its balancing, I'd appreciate
those questions being answered. Dr. Martin first, please.

Ms. MARTIN. Thank you. Yes, clearly, there has to be a balancing
in terms of looking at the cost-benefit analysis of what we do for
facilitation of the foriegn travel that we want and benefit from and
what we put in place in order to control and prevent unlawful ac-
tivities. And again, I go back to the fact that prevention has to be
the first priority, that it’s steps that are taken as far away from
our shores as possible to identify people who might be threats.
That comes back to having good intelligence with regard to who the
threats are. I mean, I think ultimately September 11 was primarily
a problem of lack of intelligence and the sharing of that intelligence
with those who needed it to make decisions.

So what we should be spending our resources on as the first pri-
ority are the very things that we need in order to make it as dif-
ficult as possible for those that we don’t want to come in to come
in. We should not spend a lot of time on the people that we could
pre-screen, we could pre-enroll in programs for frequent travel. We
can make our borders work much, much more efficiently. Again,
the Commission on Immigration Reform recommended developing
and expanding commuter systems on the land borders 10 years
ago. They are now starting to ratchet up, but not very much.

So I think we can do a lot of things that have the dual effect of
both facilitating legitimate travel and preventing illegitimate en-
tries at one and the same time and that’s where I'd at least put
the bulk of my resources, in something that accomplishes both
goals at the same time.

Ms. JACKSON LEE. Chairman, I thank you for indulgence if I
could ask Ms. Papademetriou to answer on the questions about Eu-
rope.

Ms. PAPADEMETRIOU. Yes. With regard to your first question, if
I remember well, which was related to the number of illegal aliens
who overstay

Ms. JACKSON LEE. Overstays in Europe, if you had some num-
bers

Ms. PAPADEMETRIOU. There are none—I checked that. There’s no
assessment as to the number, even approximate number, of people
who have overstayed their visa. It is very hard to do so, even
though there are certain informal and formal networks that are oc-
cupied with statistics. Still, there is no such a number.

Ms. JACKSON LEE. So there could be one million, it could be
5(]30,000, it could be 10 million could be possible. And then what
about

Ms. PAPADEMETRIOU. This is also a growing phenomenon that is
very troubling within the European Union, as well.

Ms. JACKSON LEE. What is the response as relates to Europe’s
ability to balance between commerce and tourism and this whole
question of enforcement?

Ms. PAPADEMETRIOU. Well, first of all, I'd like to say that the Eu-
ropean Union has the competence on the issues of visa policy. In
that respect, it has issued directives and regulations that regulate
the entry and exit of people who legally want to enter the Euro-
pean Union for travel purposes or for tourist purposes or for gain-
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ful employment. So in that respect, the member states are required
by law to adopt within their system all the laws and regulations
regarding the entry, the lawful entry and exit of illegal or legal im-
migrants.

Ms. JACKSON LEE. Mr. Chairman, my time is up and I just want
to thank you, and I hope that maybe even in 2004 we could have
hearings on solutions. I think Dr. Martin has raised a point that
I've been investigating, the whole issue of pre-approval so that we
isolate those who have the criteria, the basis upon which we would
believe they come to do us harm.

And she raised another point and what I think would be an ex-
cellent hearing. We are Judiciary and we are dealing with the im-
migration aspects, but I really think this question of intelligence is
a key element to safety, even in the immigration arena, because
the intelligence that we had on the 19 terrorists on September 11
was enormous. We didn’t know how to interpret it, we didn’t know
how to use it, and, therefore, obviously tragedies occurred. Someone
told me, never say never. Never say that we will prevent any sort
of tragic terror act, and I will not say that today.

But I will say that I think it would be worthy of this Committee,
besides the point that we are not the Intelligence Committee, to
have hearings on how that impacted the knowledge or lack of
knowledge of these particular persons, some of whom came in le-
gally, some of whom were legal when this occurred, some of whom
were visa overstays. But we do a disservice if we lump everybody
together. I think the pre-approval process is worthy of our consider-
ation and the intelligence question is also worthy of our consider-
ation. I thank the distinguished Chairman.

Mr. HOSTETTLER. Your point is well taken.

The chair now recognizes the gentleman from Texas for 5 min-
utes.

Mr. SMITH. Thank you, Mr. Chairman. First of all, thank you for
having a hearing on such an important subject. As you have point-
ed out, I think very few people are aware of the fact that visa over-
stayers account for such a huge proportion of the people who are
in the country illegally. The estimate is between 25 and 40 percent.
It’s probably closer to 40 percent. But that’s significant for a couple
of reasons, I think.

First of all, the folks who overstay their visas are known to us,
or at least will be known to us once we get the entry-exit system
up and going, and so they are going to be easier to identify and,
therefore, we have perhaps a better opportunity to do something
about that problem compared to the rest of the illegal immigrants
who are in the country. But it is a huge problem and it’s good to
point this out.

Dr. Kingsbury, I'd like to address my first question to you, and
I thought your testimony and your written testimony, as well, was
very interesting, because you basically say that the Department of
Homeland Security has underestimated the number of visa over-
stayers in the country. Their estimate is 2.3 million, as I recall,
and you pointed out that that does not—that the 2.3 million really
only applies to people who are actually here as sort of permanent
residents and have not been going back. It also does not include the
longtime overstayers from Mexico and Canada.
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I guess my question is, would it surprise you if, in fact, the num-
ber of visa overstayers was double what the estimate is, of 2.3 mil-
lion? And the reason I stay that, just to elaborate and sort of ex-
trapolate to the larger number of illegal immigrants in the country,
we are told that the total number of illegal immigrants in this
country is eight to ten million, but that only includes people, as you
said about the visa overstayers, who are here as permanent resi-
dents. If you were to say today, in other words, on this given day,
including the people who are going back and forth and so forth,
isn’t it possible that the visa overstayers might be as many as
twice, or would you want to guess how many more than the 2.3
million?

Ms. KINGSBURY. Well, we at GAO tend not to be in the business
of guessing, but I think that there are—we have been talking to
a lot of experts who do look at these issues and we’re going to be
doing some additional work to see if there’s some way of better re-
fining that estimate. I am prepared to say 2.3 million is on the real
conservative side.

Mr. SMITH. Would it surprise you if there were four million ille-
gal visa overstayers in the country or not?

Ms. KINGSBURY. I don’t think it would surprise me, no.

Mr. SMITH. Okay.

Ms. KINGSBURY. But I don’t know that that’s the case.

Mr. SMITH. I know you don’t know it, but it wouldn’t surprise
me. The fact that it’s not outside the realm of possibility, I think
says a lot. And if we apply that to the overall illegal immigration
population, then we are looking at something close to 20 million il-
legal immigrants in the United States, not just the 10 estimated,
when we include all the people who are here temporarily, as well.

But my point here is that the problem may be a lot bigger than
anybody estimates, and I see youre nodding your head in agree-
ment on that.

Ms. KINGSBURY. Well, it’s certainly the basic reason why we
think a better entry-exit recordkeeping system is very important.

Mr. SMITH. Right. Do you think we ought to do anything that we
have not done in the way of legislation to impose additional sanc-
tions on individuals who are visa overstayers, because as I say,
they’re known to us. It’s easier to impose sanctions if we wanted
to, and if so, what kind of sanctions would you recommend?

Ms. KINGSBURY. Well, there are sanctions existing in regulations
that simply aren’t enforced, and I think a starting point would be
to enforce existing sanctions and see if that changes the situation.
I'm not sure that there’s a specific basis for additional legislation
at this point.

Mr. SmiTH. Okay, good. Ms. Papademetriou, your name is un-
usual but also familiar to some of us who have been on the Com-
mittee for many years. Are you any relation to the gentleman who
has the same name who used to testify before the Subcommittee
in years past?

Ms. PAPADEMETRIOU. No.

Mr. SMITH. Oh, you’re not.

Ms. PAPADEMETRIOU. I think I have seen his name, though, be-
cause he has published a number of articles.

Mr. SMITH. Yes.
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Ms. PAPADEMETRIOU. Dimitri Papademetriou?

Mr. SMITH. Yes, that’s him.

. Ms. PAPADEMETRIOU. Yes, I'm familiar, but I have never met
im.

Mr. SMITH. Boy, I would have guessed you were related.

Ms. PAPADEMETRIOU. There’s no connection.

Mr. SMITH. That’s interesting. Anyway, thanks.

Dr. Martin, one last question addressed to you, and that is do
you think that the visa waiver program today is being abused?

Ms. MARTIN. Of course. I mean, every program we have is being
abused. It’s relative to what, which becomes the issue, and the ex-
tent of abuse. We just don’t know. And again, because of not hav-
ing entry-exit controls and not knowing whether or not people that
come in without visas leave again. That’s why I think the Aus-
tralian system is far superior.

Mr. SMITH. Do you consider that to be—do you consider the visa
waiver program to be a weak link in our immigration chain, which
is to say people can work the system? If the terrorists wanted to
come into the United States, the way to do it is probably to go to
a country, a visa waiver country so that they are not scrutinized
as they would be if they applied from another country?

Ms. MARTIN. Well, I think the real problem isn’t that they would
go to a visa waiver country, because they still wouldn’t be eligible
unless they were a national. I think there may be a problem in
terms of alienation of young Muslim citizens, second-generation
citizens in Europe in particular, that may make them good prey for
recruitment by terrorists, so that might be a problem.

I must admit, in looking at the issue, though, of visa waivers, I
can’t help but think in terms of visas being imposed on us in reci-
procity for our imposing visas on others, and that always has to be
looked at as part of the tradeoff. I remember when France imposed
visas on U.S. citizens, the—perhaps it was just as well that it was
difficult to travel there, but it created problems in terms of our
business dealings with French companies.

Mr. SmITH. Right, but I think we could well argue with other
countries that we had a greater reason to scrutinize and we are the
ones who were attacked. They haven’t been attacked. So maybe
they’d be open to our doing something a little bit more than they
do. I don’t think it has to be exact reciprocity between our country
and their country.

Ms. MARTIN. That’s the basis for which we do the visa waiver,
is that it’s reciprocal.

Mr. SMITH. Thank you, Mr. Chairman.

Mr. HOSTETTLER. I thank the gentleman from Texas.

The chair now recognizes the gentleman from California, Mr.
Berman, for 5 minutes.

Mr. BERMAN. I think it’s important to—just a couple of points in
the last exchange. A person holding a passport from a country who
goes to a visa waiver country and then seeks to come into the
United States, the visa is not waived for that person?

Ms. MARTIN. No, absolutely not.

Mr. BERMAN [continuing]. There was an implication somehow
that that was the loophole through which terrorists might come. I
mean, yes, it’s possible that there are people who are citizens of the



57

visa waiver countries who could come in on that, but it would not
be going to a visa waiver country in order to get into the United
States.

Ms. MARTIN. Correct.

Mr. BERMAN. I just came in for the last part of this, and I don’t
want to force you to repeat what you've testified or answered in
previous questions, but the entry-exit system, when is that sup-
posed to be—I mean, first of all, it’ll never be totally in place, right,
because there are some people who came before we tried to develop
that system who won’t be shown to have entered. Or is there some-
thing about our records that allow us to retrieve everyone who en-
tered with a visa no matter how long ago they entered?

Ms. KINGSBURY. Well, I don’t think those records would success-
fully identify people that have entered before, and as far as the US
VISIT system is concerned, the first phase of that, which is simply
to better utilize, I think, existing procedures now, is supposed to
be in effect at major airports by the end of this year. But the full-
blown US VISIT system is not scheduled to be implemented until
the end of calendar year 2006 under the current schedule, and
that’s a very ambitious schedule. So we are several years away
from a functioning system that will really do the kind of thing that
the Australian system can do or that will really track most of the
people who come in and out of this country.

Mr. BERMAN. Does that require at the time of entry the listing
of an address in the United States?

Ms. KINGSBURY. The specific procedures have not actually been
decided yet, so I don’t know the answer to that factually, but I
would hope so.

Mr. BERMAN. [ am——

Ms. KINGSBURY. But there——

Mr. BERMAN. I am unclear of how the system, when fully imple-
mented, will—it may very well tell us that somebody has not
left

Ms. KINGSBURY. And the system will have a record of that——

Mr. BERMAN [continuing]. By the time they are supposed to have
left.

Ms. KINGSBURY [continuing]. Person’s fingerprints and face. So
the guys like Mr. Tanner will have a better starting point than
they have now.

Mr. BERMAN. But in terms of location or interim reporting of
whereabouts, none of that is determined in terms of the details of
the system?

Ms. KINGSBURY. To our knowledge, the procedures have not been
established. There are requirements on the books today that people
in this country are supposed to report changes of address, but those
requirements are not enforced.

Ms. MARTIN. If I could add on that, the requirement to report
change of address is there. The capacity to receive that information
and get it into a file is almost nonexistent. They stay in storage
rooms. An electronic system might at least allow for the entry of
data on it, but I can just imagine tourists entering 20 hotels’ ad-
dresses. So there are problems in any type of system. Once some-
body is admitted, it’s much, much more difficult to have any knowl-
edge or control over their whereabouts, and that’s again why pre-
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vention is so much more important than trying to locate somebody
once they are in-country.

Mr. BERMAN. Another question that my colleague, Mr. Smith,
asked presumed an extrapolation fact that said if you thought 2.3
million overstays was on the conservative side, and that you
wouldn’t be surprised if it was really four million, that somehow
the remaining number would also be increased by a similar or even
greater proportion, leaping to conclusions about 20 million——

Ms. KINGSBURY. It was a speculative question, with all due re-
spect.

Mr. BERMAN. I mean——

Ms. KINGSBURY. We have no evidence that would go there.

Mr. BERMAN. Take a moment and tell me the method. Yesterday,
I read an article that said 300,000 people are still coming in, and
I can’t remember now whether it was a month or a year, but I'll
assume it was a year, across the borders illegally. What’s the basis
for any scientific assertion that that’s approximately the number?

Ms. KINGSBURY. There are a variety of people who study this
flow across our borders

Mr. BERMAN. Give me an example of some of their methodology.

Ms. KINGSBURY. Well, I'm actually not familiar with those, but
I know we have talked to a number of them and there are different
views and different numbers out there. It’s one reason why we
didn’t report that number in this testimony.

Ms. MARTIN. Most of the methodology uses census data and it’s
a residual. We know whom you can identify because you know
who’s here at a given point, how many births there are, how many
deaths there are, and how many legal admissions there are, and,
in effect, the people left over are often the ones. It’'s more com-
plicated than that, but it’s basically a residual number.

The best estimates that I——

Mr. BERMAN. That’s interesting. So you have this very funny
thing, where in the context of the debate on the census, the people
who most vociferously argue that the census does not have a huge
undercount are sometimes the same people who argue that it’s the
highest number of illegal immigrants is present, and the people
who tend to want to talk about how huge the overcount is also min-
imize the number of illegal immigrants present.

Ms. MARTIN. That certainly happens. But in terms of the short-
term people who are here, come and go within a year, the best esti-
mates that I've seen—when I was directing the Commission, we
tried to get some knowledge of it—is about a million per year who
might be added to the total number of people here illegally, and
those estimates are based on workforce numbers and what the ca-
pacity of the labor force is to absorb short-term people who might
be coming for 3 months.

Mr. BERMAN. A million total? I will finish up, Mr. Chairman——

Ms. MARTIN. A million total. In addition to the eight, nine million
people who are long-term unauthorized, every year, about a million
may circulate through the labor market during the course of the
year for short stays, return home, possibly come back the next
year. I must admit I've never, ever seen any estimate that would
get it up to 20 million. I think that that’s way, way over.
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If T just have 1 second, my first assignment when I got into the
immigration field in the Select Commission on Immigration and
Refugee Policy in 1980 was to come up with the estimate of how
many people were here illegally, and I had the Census Bureau, I
had all sorts of experts working on it. We looked at the high-end
estimates, and if those had been correct, there would have been
minus population in six Mexican states. [Laughter.]

Mr. BERMAN. I get it. We're not talking science here.

Ms. MARTIN. Right.

Mr. BERMAN. Could I ask one last question that will take a yes
or no answer?

Mr. HOSTETTLER. Without objection.

Mr. BERMAN. Would any of you disagree with the assertion that
the increase in money, staffing, and technologies utilized to stop il-
legal, unauthorized border crossings has resulted in a reduction in
the number of unauthorized border crossings, or had any impact
whatsoever on the ability of people to come over?

Ms. MARTIN. I don’t think it’s had a significant impact on reduc-
ing the numbers of people who come in illegally. It has actually in-
creased the likelihood to stay for longer periods because it is more
expensive and dangerous to come and go. I think it has had a tre-
mendous, at least in California, tremendous effect on raising real
estate prices in areas that used to have a lot of people coming over
in urban areas, making it much more desirable places to live now
that there aren’t people traipsing across the property. It reduced a
lot of the community tensions around illegal migration. But I don’t
think it’s had a huge effect on reducing the actual numbers in the
country illegally.

Mr. HOSTETTLER. I thank the gentleman.

We will now move to a second round of questions. I have a ques-
tion for Mr. Tanner. I came from a meeting prior to this Sub-
committee hearing that included families of 9/11, where either an
individual or son had been victims. They had been injured as a re-
sult of one of the attacks, several parents of family members who
perished in that day of tragedy.

And I'd like to ask you, Mr. Tanner, without giving any classified
tactics or sources or anything like that, there seems to be a lot of
sentiment today that I'm hearing that visa overstays are a small
portion of the overall number of people that come to the United
States. However, we believe that—actually, there’s a draft report of
the GAO report that, in fact, visa overstays constitute the second
highest population of illegal immigrants in our country. So while
the number of total people visiting the United States is small, it
is a very large portion of the number of illegal immigrants in the
country. And on September 11, three individuals of the 19 were in
the country and had overstayed their visas.

So, Mr. Tanner, I'm wondering about this. In a perfect world
where there are plenty of resources to acquire an individual who
has overstayed their visas and you come across these three individ-
uals and you might not have an idea that—you acquired them on
September 1 and you might not know that September 11, they plan
to fly planes into buildings, be with 16 of their colleagues to do
that, but would you be able to give the Subcommittee an insight
as to what the government has learned since 9/11 about talking to
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immigrants, talking to individuals who did not commit terrorism
but may commit terrorism? Is there any possible way that these
three individuals may have given some insight as to what was
going to happen on September 11 had we arrested and detained for
visa overstay? Once again, in a perfect world where we have plenty
of interior enforcement capabilities. Is there any way that we could
have found something out pertinent to September 11?

Mr. TANNER. That’s a tough—that’s a theoretical question

Mr. HOSTETTLER. And the reason I asked you is because we have
a lot of people in Guantanamo Bay——

Mr. TANNER. Right.

Mr. HOSTETTLER [continuing]. That to understanding have not
committed terrorist activity, but there are a lot of us that believe
that they should continue to be detained there for a variety of rea-
sons until we know for sure that they or a group that they'’re affili-
ated with does not want to commit terrorist activity in the United
States or abroad.

So my question is not as—I hope it’s not as a stretch as we might
think, because we are today talking to people who we think for var-
ious reasons might want to do us harm. So in that context.

Mr. TANNER. It kind of relates to the point that Dr. Martin was
making about having better intelligence and, to put it in different
terms, like a street police officer who works a sector of the city, be-
gins to have some knowledge of, you know, what’s normal activities
in the city and things that are kind of out of the norm, raise his
suspicions, and he’ll pay more closer attention—closer attention to
those kind of activities where he’ll develop reasonable suspicion, to
become probable cause, to become, you know, a party to arrest or
detain or whatever the lawful action is.

Similarly, the immigrant population, whether it be while they're
applying for their visas or their arriving at border inspection or
they’ve overstayed their legal authority to be here, the more infor-
mation we have about them and their characteristics and their as-
sociations, the better we can identify those people who require
more scrutiny than others.

I mean, the sheer numbers that we’re dealing with, if it’s 2.3 mil-
lion or even 500,000, it’s too many people to hire enough border in-
spectors to go out and locate them all every month, every quarter,
every whatever period to try to get them into compliance. But those
that are—the better data we have when they do come to our atten-
tion as a result of intelligence or through the course of our normal
investigative activities, the quicker we can locate them, and then
those people that are of interest, we can develop them as inform-
ants, assets, cooperating witnesses, or the like if they’re not—if
they don’t actually intend to do harm but they have information of
others that do intend to do harm. It makes us more efficient, more
effective.

Mr. HOSTETTLER. Without objection, I want to continue on with
one question. The issue of resources is an issue that this Sub-
committee is going to tackle next year definitely, because my con-
stituents and people across the country want Congress to get this
right, and right now, we’re not necessarily getting this right in the
Federal Government. That’s why we have these hearings and we
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have millions of people who are in the country illegally. So we need
to get the resources to do it right.

But my fundamental question is, Mr. Tanner, three people know
that on September 11, they’re going to fly planes into buildings.
Now, we don’t know that and the FBI doesn’t know that. ICE as
it is today doesn’t know that. But they know it, and as you said,
when the Federal Government arrests and detains these people,
they know that something—they believe that something is up. And
is there not this understanding, I mean, is there not a time when-
ever we've had—we’ve had al Qaeda, top agents in al Qaeda, the
hierarchy of al Qaeda give us great insight and intelligence as to
what may happen in the future, have we not? And I'm just speak-
ing from reports of—published reports in the media. So the very
highest level of al Qaeda operatives have given us insight and in-
telligence as to how they operate and to what they may be plan-
ning in the future.

And my question is, extrapolating from that, isn’t it possible that
three of the underlings might have given us some insight as to
what happened, what was going to happen in the future?

Mr. TANNER. They might have, but I would suggest that if there
was an understanding or if they really thought that we were going
to intercept them when they overstayed their legal authority to be
here, their plans would have been to act before that legal authority
expired. So in my remarks, I said it’s not their plans, but it’s their,
I mean, the timing of the overstay affects their planning, but it
doesn’t affect their intent. There are many people who come here
on legal authority and act badly while they’re here on legal author-
ity. So this just gives them the convenience of time.

Mr. HOSTETTLER. One more thing. One of the parents of one of
the men that perished in 9/11 said, this was their statement, that
the sea of illegal immigrants in the United States allows—he be-
lieved allowed these folks to operate including visa overstays. Is
that the experience of law enforcement in the United States?

Mr. TANNER. It’s true. The longer they’re here, the more they in-
gratiate themselves into society and become a, you know, less obvi-
ous. But that’s where the efforts of the Foreign Terrorist Tracking
Task Force and the Terrorist Screening Center are in place to try
to mitigate that problem, because we periodically make queries of
government data sources that we have available to us, public and
proprietary data sources, so that if someone comes to our attention
and they've gotten into this country by walking across the Cana-
dian or the Mexican borders or they’ve come in here illegally, or le-
gally and overstayed their authority to be here, we’d be alerted to
their presence and be able to locate them and take appropriate law
enforcement action.

Mr. HOSTETTLER. Thank you, and I want to thank all the mem-
bers of the panel, all the witnesses for your appearance and your
contribution to this very important issue. Without objection, all
Members will have seven legislative days to enter remarks into the
record as well as pose questions to members of the panel. If you
would be willing to answer those questions, we would very much
appreciate that.

All the business of the Subcommittee being concluded, we are ad-
journed.
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[Whereupon, at 2:34 p.m., the Subcommittee was adjourned.]



APPENDIX

MATERIAL SUBMITTED FOR THE HEARING RECORD

PREPARED STATEMENT OF CONGRESSWOMAN SHEILA JACKSON LEE

The subject of this oversight hearing is, “Visa Overstays: A Growing Problem for
Law Enforcement.” An “overstay” is an alien who enters the United States lawfully
for a temporary period of time and then remains longer without permission. No one
has been able to determine how many overstays there are in the United States.
Typically, the number is estimated to be a fraction of the total population of unau-
thorized aliens in the United States.

The total population figure that will be discussed at this hearing is from a report
issued by the former Immigration and Naturalization Service (INS) on January 31,
2003. According to that INS report, 7 million unauthorized aliens resided perma-
nently in the United States as of the year 2000. In estimating the percentage of
overstays in that population, INS applied the 33% figure from a previous report,
which produced an overstay number for the year 2000 of 2.3 million.

It is a mistake to view all overstays as a law enforcement problem. Some
overstays did not intend to violate the terms of their admissions and will leave the
United States voluntarily. For instance, a nonimmigrant visitor can request an ex-
tension of his stay by filing a timely extension application, but the former INS and
now the Department of Homeland Security (DHS), has difficulty processing applica-
tions quickly. Consequently, many extension applications are not granted until after
the admission period has expired.

Technically, a person has violated the terms of his admission by overstaying for
a single day, and, according to immigration law precedent, is removable as an over-
stay, even when a timely extension application was filed. Nevertheless, people in
this category are not law enforcement problems.

Other nonimmigrant visitors become overstays on account of an inability to under-
stand American immigration documents. Nonimmigrants are provided with two dif-
ferent time periods for their paperwork. The first is for the visa. A visa is a permit
“to apply to enter the United States” which is issued by the Department of State.
It does not entitle the holder to be admitted to the United States. It classifies the
visit as business, tourism, etc., and is usually valid for multiple visits to the United
States during a specified period of time. The decision on whether to admit the alien
is énade by DHS. DHS also designates the period for which the alien will be admit-
ted.

The visa does not indicate the period of time authorized for the alien’s visit. If
DHS decides to admit the alien, it issues a second document, a Form I-94 (Arrival/
Departure Record) with sets forth the date, place of arrival, the class of admission
(which corresponds to the visa class), and the length of time the alien may remain
in the United States.

The estimates of how many unauthorized aliens are in the United States and how
many of them are overstays are just educated guesses. No one knows how many un-
authorized aliens live in the United States or how many of them are overstays. New
entry/exit information systems such as U.S. VISIT may eventually provide accurate
data on overstays, but it will be prospective information. It will only identify aliens
who overstay after a nonimmigrant admission recorded by the U.S. VISIT system.
It will not provide any information on how many overstays are already in the
United States.

The collection of entry/exit data will not have enforcement value either. Com-
prehensive entry/exit data will make it possible for DHS to produce accurate lists
of overstays on demand. But, what will DHS do with these lists? The entry/exit data
will not include information on the location of the overstays. It will tell DHS who
the overstays are but not where they are.
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We cannot remove the 2.3 million overstays that are estimated to be living in the
United States. We can reduce that figure to a more manageable level, however, by
separating out the ones who would make substantial contributions to our country
as lawful permanent residents. We need a legalization program that would allow
hardworking, law-bidding individuals to come out of the shadows.

Reducing the undocumented population would have many benefits. For instance,
it would make it easier for us to identify the aliens in our midst who mean to do
us harm. The wider availability of legal status for hardworking, longtime residents
would provide employers with a more stable workforce, improve the wages and
working conditions of all workers, and curtail an underground labor market filled
with smuggling, fraud, abuse and other criminal activities. We have nothing to lose
by providing access to legalization for people who have established themselves as
productive, desirable members of our society.

Thank you.
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