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PATIENT ACCESS CRISIS: THE ROLE OF
MEDICAL LITIGATION

TUESDAY, FEBRUARY 11, 2003

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
AND THE COMMITTEE ON HEALTH, EDUCATION, LABOR, AND
PENSIONS,
Washington, DC.

The committees met jointly, pursuant to notice, at 2:34 p.m., in
Room 106, Dirksen Senate Office Building, Senator Hatch, chair-
man of the Judiciary Committee, presiding.

Present: Senators Hatch, Specter, Sessions, Cornyn, Gregg, Frist,
Alexander, Enzi, Ensign, Leahy, Kennedy, Dodd, Kohl, Feingold,
Durbin, Edwards, Murray, Reed, and Clinton.

Senator GREGG. If I could get everybody’s attention? There are
a lot of things going on today in the Senate, and a lot of members
are moving back and forth to the floor with the debate involving
Judge Estrada. And I know Senator Kennedy will be arriving soon,
as will Senator Hatch, who are both involved in that debate, and
Senator Leahy, who is also involved in that debate. We have a
number of other members, including the Majority Leader, who are
on the way. There are also a number of members who have ex-
pressed an interest in participating in this hearing who I am sure
will be coming and going as we proceed forward.

Let me outline what is going to happen procedurally in this joint
hearing, which we are excited about. We appreciate the opportunity
to be here with the Judiciary Committee.

We are going to begin with opening statements from Senator
Leahy, Senator Kennedy, Senator Hatch, myself, and should the
Majority Leader have time to come over, he will do an opening
statement. Then we will hear testimony from the witnesses who
are very qualified, and how we deal with patients’ access to health
care, lawsuits and the costs of lawsuits as they affect the medical
industry, medical activities, and patients’ abilities to see doctors.
We will rotate with 5-minute questioning periods.

We all recognize, I think, just from watching the news, that this
issue of patient access to their physicians and the fact that many
physicians are finding it difficult to practice because of the costs of
their insurance premiums is a significant public policy concern. We
have seen the problems in West Virginia where numerous people
were unable to see their doctor. One instance I'm aware of involved
a janitor who was unable to get adequate attention and had to
travel to Kentucky to be seen.
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In New Hampshire ob/gyn practitioners have been especially
hard hit. It has also been a problem across the country. For exam-
ple, in northern New Hampshire, where we do not have a lot of ob/
gyn doctors, the doctor in that area has found her premium going
from $39,000 to $138,000 in 1 year, making it extremely difficult
for her to practice and could force her into retirement.

Excessive litigation drives up the cost of health care. Health in-
surance premiums are increasing at their highest rate in over a
decade. Small businesses are particularly hard hit. In New Hamp-
shire, small businesses have seen a 34-percent jump in their pre-
mium costs, which limits their ability to expand and create jobs.

The Congressional Budget Office has found that medical litiga-
tion reforms would save the Federal Government approximately
$14 billion, and savings would be even greater, of course, for pri-
vate health insurers.

With health insurance being so costly and out of reach for 41 mil-
lion Americans, it simply makes no sense to allow excessive litiga-
tion to continue to eat up more resources in our health care system.
Today at least a dozen States are facing urgent patient access cri-
ses. Insurance carriers have exited these States at an alarming
rate. Physicians, hospitals, nursing homes, and other providers are
also in trouble. All but seven of the remaining States have reached
“near crisis” status, and it is only a matter of time before the “near
crisis States reach full crisis status.”

The data is clear about what is driving this crisis: dramatic in-
creases in the size of jury awards, the cost of defending lawsuits,
and the frequency of large claims.

Mega jury awards are on the increase. In 1999, the most current
year for which we have litigation data, the median award was
$800,000, up 34 percent in 3 years.

The number of million-dollar-plus jury awards is on the rise.
Now more than half of all awards are over $1 million.

The cost of defending lawsuits is extremely expensive, and too
many resources are devoted to defending frivolous lawsuits, as
nearly 70 percent of all medical liability claims result in no pay-
ments to the plaintiff.

The trial lawyers are using the medical profession, unfortu-
nately, almost as their ATM machines. Left unchecked, this pat-
tern will continue to escalate and deplete the resources of our med-
ical system. Fear of excess litigation also results in substantial in-
direct costs when physicians practice defensive medicine by order-
ing additional and unnecessary tests and procedures. And while
difficult to measure, some experts believe that the defensive medi-
cine practiced as a result of fear of lawsuits is somewhere between
$60 and $108 billion.

Although billions of dollars are spent in our medical liability sys-
tem in direct and indirect costs, far too few of those dollars actually
flow to the patients. Almost 50 percent of the damages awarded in
court go to attorney’s fees, not to injured patient. And the current
system leaves many injured patients with legitimate cases out in
the cold.

The solution is to restore balance to the health care system, to
ensure fair and timely compensation for patients who are injured
by medical negligence. Unlimited compensation for current and fu-
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ture medical expenses and loss of wages should be awarded. Quan-
tifiable economic expenses should be awarded. And reasonable com-
pensation for pain and suffering should be awarded. However, the
system must also ensure that patients are not denied access—and
this is the issue—access on the front end. In order to do that, we
must address the acute problem of the excessive litigation and we
must address it now.

As the cry for help from patients and physicians grows louder,
so too do the excuses for not acting. We have heard it all before.
Liability rates aren’t increasing significantly. There is no problem.
Rates are increasing but it is somebody else’s fault. Insurance com-
panies are to blame. State regulators are to blame, or State regu-
lators could do a better job if they would simply pass more regula-
tions. It is bad stock market investments, the business cycle, anti-
competitive behavior, so on and so on.

But the facts tell the truth. Insurance rates increase as insurers
pay out more in losses and litigation expenses than they collect in
premiums. According to an A.M. Best study, the medical liability
insurance industry paid out $1.54 in losses for every $1 they col-
lected in premium, and we have a recent study that has been sub-
mitted to us, which I will put in the record, from the National As-
sociation of Insurance Commissioners which has a similar finding
as to the cause of the problem.

[The prepared study was not received by press time.]

Senator GREGG. We must have the courage to just say no to the
status quo and yes to the patients. We should act quickly to ad-
dress the problems that we know are leaving patients without care.
At a minimum we should address the litigation lottery that has
added to the unpredictability in liability insurance. To ensure there
is no gaming of the system, we should ensure that reforms apply
across the board to all entities involved in the delivery of patient
care. I believe we should look to a model of success such as the
California Medical Injury Compensation Reform Act upon which
the House bill has been based. We should be open to any additional
reforms to the underlying medical liability system, such as encour-
aging States to adopt patient safety best practices.

There is a lot that can be done to improve this system to allow
patients better access to their doctors and allow doctors to actually
practice medicine.

At this point, I will yield to the Senator from Massachusetts for
his opening statement, if he wishes to make one. Before the Sen-
ator arrived, I stated that our procedure was going to be to have
an opening statement by yourself, Senator Leahy, Senator Hatch,
and the Majority Leader, should he arrive, and then go to ques-
tions.

Senator KENNEDY. That is fine. Thank you, Mr. Chairman. Today
we are beginning an investigation into the sudden very substantial
increases in the cost of medical malpractice insurance which some
doctors in a number of States have experienced. And I hope the
committee will conduct a thorough and unbiased examination of
this problem, one which seeks real solutions.

We must reject the simplistic and ineffective response proposed
by those who contend that the only way to help doctors is to fur-
ther hurt seriously injured patients. Unfortunately, as we saw in
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the Patients’ Bill of Rights debate, the Bush administration is
again advocating a policy which will benefit neither the doctors nor
the patients, only the insurance companies. Caps on compensatory
damages and other extreme tort reforms are not only unfair to the
victims of malpractice, they do not result in a reduction of mal-
practice insurance premiums.

Placing arbitrary on compensation for noneconomic loss only
serves to hurt those patients who have suffered the most severe
permanent injury. They are the paralyzed, the brain-injured, and
the blinded. They are the ones who have lost limbs, organs, repro-
ductive capacity, and in some cases even years of life. The Bush ad-
ministration talks about deterring frivolous cases, but caps by their
nature apply only to the most serious cases which have been prov-
en in court. A person with a severe injury is not made whole mere-
ly by receiving reimbursement for their medical bills and lost
wages. Non-economic damages compensate victims for the very real
though not easily quantifiable loss in quality of life that results
from a serious permanent injury. It is absurd to suggest that
%2510%000 is fair compensation for a person confined to a wheelchair
or life.

Less accountability for health care providers will never lead to
better health care. It will not even result in less costly care. The
total cost of medical malpractice premiums constitutes less than
two-thirds of 1 percent—two-thirds of 1 percent—of the Nation’s
health care expenditures each year. Malpractice premiums are not
the cause of the high rate of medical inflation.

In the past year, there have been dramatic increases in the cost
of medical malpractice insurance in States that already have dam-
age caps and other restrictive tort reforms on the statute books as
well as in the States that do not. The reason for sky-high pre-
miums cannot be found in the courtroom. Comprehensive national
studies show that medical malpractice premiums are not lower on
average in States that have enacted damage caps and other restric-
tions on patients’ right than in States without these restrictions.
Insurance companies are merely pocketing the dollars which pa-
tients no longer receive when tort reform is enacted. Let’s look at
the facts.

Twenty-three States had a cap on damages in medical mal-
practice cases in 2001; 27 States did not. The best evidence of
whether the cap affects the cost of malpractice insurance is to com-
pare the rates in the two groups of States. The average liability
premium in 2002 for doctors practicing in States without caps on
malpractice damages was virtually the same as the average pre-
mium for doctors practicing in States with caps—31,926 to 30,521.

An examination of the rates for range especially show similar re-
sults. There are many reasons why insurance rates vary substan-
tially from State to State. This data demonstrates that it is not
States’ tort reforms which make the difference. Insurance industry
practices are responsible for the sudden steep premium increases
which have occurred in some States in the last year. The National
Association of Insurance Commissioners studies show that in 2000,
the latest year for which data is available, total insurance industry
profits as a percent of premium for medical malpractice insurance
were nearly twice as high, 13.6 percent, as overall casualty and
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property insurance profits, 7.9 percent. In fact, malpractice was a
very lucrative line of insurance for the industry throughout the
1990s. Recent premium increases have been an attempt to main-
tain high profit margins despite sharply declining investment earn-
ings. The industry creates malpractice crisis whenever its invest-
ments do poorly.

Doctors, especially those in high-risk specialties whose mal-
practice premiums have increased dramatically over the past year,
do deserve premium relief. That relief will only come as a result
of tougher regulation of the insurance industry. When insurance
companies lose money on their investments, they should not be
able to recover those losses from the doctors they insure. Unfortu-
nately, that is what is happening now. Doctors and patients are
both victims of the insurance industry. Only by recognizing the real
problem can we begin to structure an effective solution to end un-
reasonably high medical malpractice premiums.

The CHAIRMAN. We will now turn to the distinguished Majority
Leader of the Senate. Senator, if we can have your statement, and
then if Senator Leahy gets here, we will go to him next, and I will
finally conclude.

Senator FRIST. Thank you, Mr. Chairman. And I will be brief. I
want to thank all of the chairmen for holding this timely joint
hearing on a matter that is crucial to our Nation’s health care sys-
tem.

Today’s hearing in this Congress marks the first step in which
I pledge as Majority Leader in the U.S. Senate, to work with my
colleagues to develop legislation that is passed by this body and ul-
timately signed by the President to address a crisis that is just
that—a crisis. It was a challenge a couple of years ago, and a prob-
lem about 4 years ago. Today, it is a crisis.

The crisis has come today not just in the increasing premiums,
but as a result of that we see diminished access for patients. And
we all either have been patients or will be patients at some time
in our lives. This crisis is a patient access issue. No longer is it doc-
tors that are paying too much money, simply, or having to spend
more and more to stay in practice. Now doctors are leaving the pro-
fession entirely. They are leaving their specialty. Trauma centers
are closing doors. We have seen what happens with slow-downs
among physicians who really have no choice. It is an access-to-qual-
ity-care issue, and the situation is grave and is worsening daily.

We have all seen the headlines. We have seen the horror stories.
They are occurring with increasing frequency: hospitals closing ob-
stetric wards, trauma centers shutting their doors, expectant moth-
ers unable to find an obstetrician because that obstetrician could
no longer afford that extra $1,300 per baby in a tax, in essence, to
pay for frivolous lawsuits.

Daily we hear about these new stories and new victims. They
used to be anecdotes, and now they are a frequent reality. The
AMA has listed 12 States now that are in crisis and another 30
States that are near crisis.

As all of you know, I am doctor. I have paid malpractice pre-
miums my entire adult lifetime, and I still pay malpractice pre-
miums even though malpractice has diminished as I am not ac-
tively practicing today. It does give me the opportunity to talk to
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a number of doctors who are living with this crisis each and every
day.

It will be a debate whether it is the insurance companies or the
frivolous lawsuits, or the personal injury lawyers who are out look-
ing for cases, creating cases because of the incentives in the sys-
tem, and that is a debate we will learn from and hopefully have
today. But at the end of the day, we need to recognize that we at
the Federal level must respond to this crisis.

One of the things which affects me so directly is the fact that
highly qualified and committed doctors are leaving their special-
ties—leaving neurosurgery, leaving obstetrics and the delivery of
babies, and going into gynecology or making that the main part of
their practice. Doctors are leaving certain States and then moving
to another State that already has addressed to some extent some
of the malpractice issues that most other States have not yet ad-
dressed.

We see doctors dropping vital services today. We have some of
the very best doctors, the most highly motivated individuals who
go into the profession of medicine to help and to heal and to sac-
rifice, being able to practice because of these frivolous lawsuits and
skyrocketing premiums.

Defensive medicine, we will talk a little bit about that, I am sure.
We look at the overall cost of medicine, the cost of the frivolous
lawsuits, the incentives that the current system has to have these
multi-million-dollar lawsuits today without any sort of control. Sky-
rocketing premiums ultimately have to be passed on to patients,
driving up the cost of health care and health care premiums; and
ultimately, putting the overall cost of health care out of reach of
people who are right on the border of being able to obtain insur-
ance. Defensive medicine, as a physician, means that if you are
constantly worried about a frivolous lawsuit, you end up getting
more tests run on patients than necessary.

Action is needed. It is needed now. It is needed in this Congress.
I am going to do everything within my power to make sure that
we develop a bipartisan bill, which pulls the very best out of all of
the ideas that we can pull together, to take that bill to the floor
of the U.S. Senate, and to have further debate. At the end of day
we must have a bill that will address the issues of access and qual-
ity that we know are being affected by these skyrocketing pre-
miums.

The CHAIRMAN. Well, thank you, Senator.

We will go to Senator Leahy, and then I will conclude.

Senator LEAHY. Thank you very much, Mr. Chairman.

I think all of us agree on the basic issue that our health care sys-
tem is in crisis. Unfortunately, we hear that comment so many
times that the force of it actually disappears.

But we do know, as has been stated by everybody here, that dra-
matically rising medical malpractice insurance rates are forcing
some doctors to abandon their practices or to cross Sate lines to
find more affordable situations. Patients who need care in high-risk
specialties—like obstetrics—and patients in areas already under-
served by health care providers—like a lot of rural communities—
are often left without any care at all.
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Here we are, the United States, the richest, most powerful Na-
tion on earth. We ought to be able to at least ensure access to qual-
ity health care to all our citizens. Other countries do. We ought to
be able to assure that the medical profession and its members will
not be driven from their calling by the manipulations of the mal-
practice insurance industry.

The debate about the causes of this latest insurance crisis and
the possible cures grow very, very shrill. I hope this hearing will
be a lot calmer and more constructive.

My concerns are straightforward: one, that we ensure that our
Nation’s physicians are able to provide the high quality of medical
care that our citizens deserve and for which the United States is
world-renowned; and also that in those instances where a doctor
does harm a patient, that patient ought to be able to seek appro-
priate redress through our court system.

Now, different States have different experiences with medical
malpractice insurance. As we know, insurance remains largely
State-regulated industry, so each State ought to work to develop its
own solution to rising medical malpractice insurance rates because
each State has its own unique problems. Some States, such as my
State of Vermont, while we may have problems, we do not begin
to face the crisis that so many other States do. One of the reasons
is that Vermont’s legislature is at work to find the right answers
for our State, and some other States are doing the same thing.

But, in contrast, in States such as West Virginia and Pennsyl-
vania and Florida and New Jersey, doctors are walking out of work
in protest over the exorbitant rates being extracted from them by
their insurance carriers.

The distinguished Majority Leader has said that we should try
to find a bipartisan solution, and I agree. I worry, however, that
the administration’s proposal that is the only thing before us ig-
nores that kind of an effort.

This is a problem in the insurance industry. This can’t be laid
just on the rest of the tort system. The administration has pro-
posed a plan that would cap noneconomic damages at $250,000 in
medical malpractice cases. This is one-size-fits-all. Well, that does
not follow the experience in most States. There is nothing to pro-
tect true victims of medical malpractice to arbitrarily limit com-
pensation. The medical malpractice reform debate too often ignores
the fact that there are people involved—men, women, and children
whose lives have been dramatically and sometimes permanently,
terribly permanently altered by medical errors.

I look at Linda McDougal, one of our witnesses here today. I will
let her speak through her own testimony. But I would ask anybody
in this room, after you hear Ms. McDougal, to ask yourself if you
would be willing to go through what she did because somebody
gave you $250,000. I know that the answer on this panel would be
that nobody here would do anything comparable for that, and I can
guarantee you, Ms. McDougal, nobody in this room would go
through what you did for that.

Now, one problem is that the insurance industry’s business
model does require legislative correction, and that is its blanket ex-
emption from Federal antitrust laws. They have enjoyed a benefit
novel in our marketplace. The McCarran-Ferguson Act permits in-
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surance companies to operate without being subject to most of our
Federal antitrust laws, and our Nation’s physicians and their pa-
tients have been worse off because of it. Using this exemption, in-
surers can collude to set rates that can result in higher premiums
than true competition would achieve. And because of this exemp-
tion, enforcement officials can’t even investigate that collusion. So
if we are going to really control rising premiums, then we have to
look at this broad exemption in the McCarran-Ferguson Act.

I have introduced the Medical Malpractice Insurance Antitrust
Act of 2003, and I want to thank Senator Kennedy and Senator
Durbin and Senator Edwards and Senator Feingold and others for
cosponsoring it. It modifies the McCarran-Ferguson Act with re-
spect to medical malpractice insurance when we think of some the
antitrust offenses—price-fixing, bid-ridding, market allocations.
Then you are going to go to the real question of premiums. It
wouldn’t stop State regulators from looking into this, but there is
no reason to continue a system in which the Federal enforcers are
stopped from prosecuting the most harmful antitrust violations just
because they are committed by an insurance company. They could
prosecute anybody else, but not an insurance company.

So I hope we can get together just as we did once before when
Senator Hatch and I joined forces in recent years to scale back the
antitrust exemption for baseball, and in the Curt Flood Act we
eliminated the exemption as it applied to employment relations. If
we do the same thing for the insurance industry as we did for base-
ball, we are all going to be a lot better off.

Thank you.

[The prepared statement of Senator Leahy may be found in addi-
tional material.]

The CHAIRMAN. Thank you, Senator.

I have a long statement to make. As a former medical liability
defense lawyer, I recognized medical liability as a tremendous
problem years ago. In fact, 20 years ago, I suggested that the cost
of defensive medicine due to so many frivolous medical liability
suits would be at about $300 billion a year. Now, we need defensive
n}lledicine, there is no question about it. But it goes way beyond
that.

I remember good lawyering encouraged doctors to maintain that
historical record demonstrating that they tried everything possible
in treating their patients, not just the standard of the community
but way beyond the standard of the community. Medicine is not an
exact science. Something can go wrong with a patient, so doctors
must prepare to face lawsuits.

We will have people who will claim that the insurance industry
is what is at fault. Unfortunately, that argument sometimes falls
because a lot of doctors have gone to nonprofit, physician-owned in-
surance companies or mutual companies to be able to bring the
prices down and still can’t get them down.

We are concerned about doctors who are leaving the profession
because they cannot afford to pay the medical liability premiums,
and I might add that many of them are obstetricians who are criti-
cal in our society. Elaine and I had six children. We have 20 grand-
children and the 21st is on the way, and I sure as heck want my
daughters, as I wanted Elaine, to have the best obstetrician that
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I could find. But if they are not there, what are women going to
do? Are we going to go back to midwives? Which is good, but I
think it is probably better to have obstetricians if you can have
them.

We have cases where women just don’t have access to obstetri-
cians. Some expectant mothers have to travel hundreds of miles to
be able to get pre-natalcare and treatment. What are we going to
do? Are we going to let this continue on, or are we going to do
something constructive about it?

Some States have gone to very rigid methodologies to solve these
problems, and they have concluded that it is better over the long
run to do it in a way that is very cost-saving and cost-effective even
though there will be an occasional injustice.

I don’t agree with that. While it is important to reasonably limit
a physicians’s liability for noneconomic damages. There are tough
cases, really bad cases of gross negligence by a doctor or hospital
where $250,000 is insufficient compensation for the patient’s pain
and suffering.

On the other hand, we all know that the vast majority of these
suits, and certainly in my experience, were frivolous in nature,
should never have been brought. Many of them were brought just
to get the defense costs, which are considerable in these kinds of
cases. That is what we want to avoid. This is a serious set of prob-
lems. We can blame one side or the other. We can blame the doc-
tors. We can blame the insurers. We can blame the patients if you
want to. But the fact is we have got to solve this problem. We need
physicians to be able to practice. We need them in this modern day,
with more and more Federal Government intrusion into the health
care industry, to have some degree of independence whereby they
can enjoy being in this profession, or some of the best and the
brightest are not going to become doctors to begin with. They will
go into some other less-intruded-upon professions.

This is a very important hearing because we are going to try and
come up with a way of resolving these problems that will keep in-
centives alive for the best and the brightest to go into the medical
profession and, of course, to provide the services that all of us need
from time to time when we are in trouble, when we need health
care. I hope we can resolve these issues in a bipartisan way. In
fact, it must be done in a bipartisan way. I hope we can call upon
both sides to work together to get these problems solved.

We are very fortunate to have a physician, a heart surgeon, to
be exact, as the Majority Leader in the Senate. I think he under-
stands these matters as well if not better than anybody. I intend
to help him. I intend to help my colleagues on the other side to see
if we can arrive at a resolution to these problems that will allow
great medicine to go forward, allow patients with difficulties to
have the best access to medicine, and will take care of the truly
bad cases that do arise from time to time where there is no excuse
for them arising.

[The prepared statement of Senator Hatch may be found in addi-
tional material.]

The CHAIRMAN. Having said all of that, let us introduce our wit-
nesses. Senator, would you care to do that or




10

Our first witness will be Laurie Peel. Ms. Peel and her husband
Chris are residents of Raleigh, North Carolina. Together, they are
the co-owners of the Carolina Wine Company. In addition, they re-
cently opened a restaurant, Vin Laurie, the restaurant “Vin.” Lau-
rie is a graduate of UNC, Greensboro. She and her husband have
been married since 1998 and have a two-year-old daughter named
Grace. We welcome you here, Ms. Peel.

We will then go to Linda McDougal. Linda and her husband
Jerry are residents of Woodville, Wisconsin, and both are veterans
of the United States Navy. They have three sons, John, Jared and
Jacob. Linda is an accountant, and is recovering from a double
mastectomy. We welcome you here as well, and we look forward to
your testimony, all of you.

Leanne Dyess and her husband Tony own a small business in
Vicksburg, Mississippi. Due to a disability suffered in a car acci-
dent, Tony Dyess currently lives with his parents who assist in pro-
viding for his health care needs. They have two teenage children,
a sophomore in high school and a freshman in junior college. We
are really pleased to have you here as well. We appreciate you tak-
ing time.

Dr. WILBOURN. Dr. Wilbourn attended the University of Mis-
sissippi as an undergraduate and received his medical school train-
ing at Tulane University School of Medicine. He performed his resi-
dency at the University of Tennessee and then returned to Tulane
University for specialty training in obstetrics and gynecology. After
completing his training, Dr. Wilbourn settled in Las Vegas, Ne-
vada, where he practiced for 12 years, and served as an assistant
professor at the University of Nevada School of Medicine. He re-
cently relocated to Belfast, Maine.

Jay Angoff joined the law firm of Roger G. Brown and Associates
as “of counsel” in December 2001. He was Missouri Insurance di-
rector between 1993 and 1998, director of the U.S. Health Care Fi-
nancing Administration’s Private Health Insurance Group during
1999 and a vice president at quotesmith.com, an Internet insurance
broker in 2000 to 2001.

Before moving to Missouri in 1993, he served as deputy insur-
ance commissioner and special assistant to New Jersey Governor
Jim Florio as counsel to the National Insurance Consumer Organi-
zation as an attorney for Public Citizen and as an antitrust lawyer
with the Free Trade Commission.

As Missouri’s Insurance director, Mr. Angoff was—am I pro-
nouncing that right, Angoff?

Mr. ANGOFF. Yes, sir.

The CHAIRMAN. Was chairman of the Commission on State
Health Insurance and vice chairman of the Missouri Consolidated
Health Care Plan. He was also chairman of the National Associa-
tion of Insurance Commissioners’ Committee on Credit Insurance
and vice chairman of its Committee on Insurance Availability and
Affordability. We are grateful to have you here.

Jose Montemayor currently serves as commissioner of Insurance
for the State of Texas. He was first appointed to this position in
1999 by then Governor George W. Bush and is in the process of
being confirmed for his third term.
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Commissioner Montemayor currently chairs the National Asso-
ciation of Insurance Commissioners’ Market Conditions Working
Group, which was established to look at issues surrounding medi-
calﬂ malpractice insurance and make recommendations to State reg-
ulators.

Commissioner Montemayor has been with the Texas Department
of Insurance since 1993, where he held the positions of director of
Insurer Services and associate commissioner for the Financial Pro-
gram.

He served in the United States Air Force for 24 years, complet-
ing his military career as director for Air Force Security Assistance
Program in Latin America. He holds numerous advance degrees,
including an MBA in finance and banking, and an MS in logistics
and an MA in accounting.

That is pretty impressive. We are glad to have you here.

Lawrence “Larry” Smarr is the chief executive of the Physician
Insurers Association of America, a position he has held since 1992.
He has led the trade association which has 50 insurance company
members, insuring over 700,000 physicians and dentists. During
his 10-year tenure as CEO, membership has increased by more
than 40 percent, and the association has become the recognized
voice of the industry.

From 1979 to 1992, Mr. Smarr served as senior vice president of
Government Relations and Research with the Pennsylvania Medi-
cal Society Liability Insurance Company. So we are pleased to wel-
come all of you here. We appreciate the testimony in advance that
you are going to give, and we look forward to hearing from you,
and hopefully we can gain enough from your testimony to be able
to move on and do something constructive about these very serious
problems.

Ms. Peel, we will turn to you first.

STATEMENTS OF A PANEL CONSISTING OF LAURIE PEEL, RA-
LEIGH, NORTH CAROLINA; LINDA McDOUGAL, WOODVILLE,
WISCONSIN; LEANNE DYESS, VICKSBURG, MISSISSIPPI;
SHELBY L. WILBOURN, M.D., ON BEHALF OF THE AMERICAN
COLLEGE OF OBSTETRICS AND GYNECOLOGY, BELFAST,
MAINE; JAY ANGOFF OF ROGER G. BROWN AND ASSOCIATES,
JEFFERSON CITY, MISSOURI, AND FORMER INSURANCE
COMMISSIONER OF MISSOURI; JOSE MONTEMAYOR, COM-
MISSIONER OF INSURANCE, STATE OF TEXAS, AUSTIN
TEXAS; AND LAWRENCE E. SMARR, PRESIDENT, PHYSICIAN
INSURERS ASSOCIATION OF AMERICA, ROCKVILLE, MARY-
LAND

Ms. PEEL. Thank you, Chairman Gregg and Chairman Hatch, for
inviting me to testify here today. I am honored to be here.

Since July, when I was asked to participate in a round-table dis-
cussion with the President on malpractice reform, I have heard a
lot of tragic, really poignant stories on both sides of the issue. My
own experience may not be tragic, but I do think it illustrates the
difficulties patients across the Nation—and especially women—are
experiencing.

I live in a community, Raleigh, North Carolina, which enjoys
health care probably as good as, if not better, than any in the coun-
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try. I, and my family, all have excellent doctors. Yet, even in Ra-
leigh, when I first had a health care crisis, I had a very hard time
finding a doctor who would take me. And when I was lucky enough
to find a great one, Dr. John Schmitt, who is here today, he was
ultimately driven out of business by overwhelming frustrations
with the crippling cost of malpractice insurance. He is now on fac-
ulty at UVA School of Medicine.

As he explained in a letter to all of his patients in July of 2002,
he could no longer practice medicine the way he wanted to and al-
ways had. And that is, frankly, what we should all want from our
doctors and maybe even demand.

I first came to Dr. Schmitt under difficult circumstances. I was
married less than a year and had just moved to Raleigh and had
no Ob/Gyn there. I was 11 weeks pregnant, experiencing complica-
tions, which turned out to be a miscarriage, and in need of imme-
diate medical attention. As a high-risk patient, though no Ob/Gyn
would take me in. When I got to Raleigh, I called every practice
I could find and was told again and again that the practice was full
and would not be taking new patients. Fortunately, Dr. Schmitt
learned of my plight, called me back and took me in.

I soon discovered he was one of Raleigh’s leading Ob/Gyns, yet
he had all of the time in the world for my husband and me. In the
5 years that I saw Dr. Schmitt, he helped me through the biggest
disappointment in my life, my biggest health scare, and finally
helped me realize the greatest joy of any life. In short, my relation-
ship with Dr. Schmitt was everything one could hope for from a
doctor. It is also a relationship both he, and all of his patients,
would very much like to continue, but we cannot because of the
crippling cost of medical liability insurance.

What he must pay to protect himself from the remote possibility
of lawsuits—or at least legitimate ones—has prevented Dr. Schmitt
from continuing the outstanding practice he had made his life’s
work, and stories like his are, I believe, truly tragic for us all.

Now, I have seen both sides of the issue in a very real and per-
sonal way. My father is a doctor, as are my brother and his wife,
but my family has also suffered from medical errors. I do not want,
and I do not know any doctor who does, to deny victims of medical
errors adequate redress for their injuries. And, certainly, my fa-
ther, brother and every doctor I know wants to hold the medical
profession to the highest possible standards.

But the way to address malpractice cannot be to destroy the pos-
sibility of good practice or drive away those doctors, like Dr.
Schmitt, who do practice to the very best of their abilities. None
of us can afford that. I do not know the solution, but I do urge you
to find one. And, Mr. Chairman, I very much appreciate that that
is what you are trying to do.

Thank you.

[The prepared statement of Ms. Peel may be found in additional
material.]

The CHAIRMAN. Thank you, Ms. Peel.

We will go to Ms. McDougal.

Ms. McDoUGAL. First, I want to thank Chairman Gregg, Chair-
man Hatch, and Senators Kennedy and Leahy. I greatly appreciate
the opportunity you have given me.
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My name is Linda McDougal, and I am a victim of medical mal-
practice. I am 46 years old. I live with my husband and sons in
Woodville, Wisconsin. It is a small Norwegian community in North-
western Wisconsin. My husband and I are both veterans of the
United States Navy. This is my story.

About 8 months ago, in preparation for an annual physical, I
went to the hospital for a routine mammogram. I was called back
for additional testing and had a needle biopsy. Within a day, I was
told I had breast cancer. My world was shattered. My husband and
I discussed the treatment options and decided on one that would
give me the best chance of living and maximize my time alive with
my family. We made the difficult life-changing decision to undergo
what we believed was the safest long-term treatment, a double
mastectomy, the complete removal of both of my breasts.

Forty-eight hours after the surgery, the surgeon walked in my
room and said, “I have bad news for you. You do not have cancer.”
I never had cancer. My breasts were needlessly removed. The pa-
thologist switched my biopsy slides and paperwork with someone
else’s. Unbelievably, I was given another woman’s results.

The medical profession has betrayed the trust that I had in
them. How could the doctors have made this awful mistake? It has
been very difficult for me to deal with this. My scars are not only
physical, but emotional. After my breasts were removed, I devel-
oped raging infections, and I required emergency surgery. Because
of my ongoing infections, I am still unable to have reconstructive
surgery, and I am nearly 8 months past surgery. I do not know
whether I will ever be able to have anything that ever resembles
breasts again.

After I came forward publicly with my story, I was told that one
of the pathologists involved had a 10-year exemplary performance
record and that she would not be reprimanded or disciplined in any
way until a second incident occurred. Should someone else have to
suffer or perhaps even die before some kind of disciplinary action
is taken?

Now there is a proposal to limit the rights of people like me who
have suffered permanent, life-altering injuries. Arbitrarily limiting
victims’ compensation is wrong. Malpractice victims may never be
able to work again and may need help for the rest of their lives,
and they should be fairly compensated for their suffering. Without
fair compensation, a terrible financial burden is imposed on the en-
tire family.

Those who would limit compensation for life-altering injuries say
that malpractice victims still would be compensated for not being
able to work, meaning they would be compensated for their eco-
nomic loss. Well, I live in a small town. I did not have any signifi-
cant economic loss. My lost wages were approximately $8,000, and
my hospital expenses of approximately $48,000 were paid for by
health insurer. My disfigurement from medical negligence is almost
entirely noneconomic.

As you discuss and debate this issue, I urge you to remember
that no two people, no two injuries, no two personal situations are
identical. It is unfair to suggest that all victims should be limited
to the same one-size-fits-all arbitrary cap that benefits the insur-
ance industry at the expense of patients.
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Victims deserve to have their cases decided by a jury that listens
to the facts of a specific case and makes a determination of what
is fair compensation based on the facts of that case. One size does
not fit all.

I could never have predicted or imagined in my worst nightmare
that I would end up having both my breasts needlessly removed be-
cause of a medical error. No one plans on being a victim of medical
malpractice, but it happened, and now proposals are being dis-
cussed that would further hurt people like me, all for the sake of
helping the insurance industry.

I am not asking for sympathy. What happened to me may hap-
pen to you or to someone you love. When it does, maybe you will
understand why I am telling this story. The rights of ever injured
patient in America are at stake. Limiting victims’ compensation in
malpractice cases puts the interests of the insurance industry
ahead of patients who have been hurt, who have suffered life-alter-
ing injuries, like loss of limbs, blindness, brain damage, infertility,
sexual dysfunction or loss of a child, spouse or parent. Instead of
taking compensation away from people who have been hurt and
putting it in the pockets of the insurance industry, we should look
for ways to improve the quality of health care services in our coun-
try, to reduce preventable medical errors, like the one that cost me
my breasts, part of my sexuality, part of who I am as a woman.

Medical malpractice kills as many as 98,000 Americans each
year, and it permanently injures hundreds of thousands of others.
We must make hospitals, doctors, HMOs, drug companies and
health insurers more accountable to patients. A good start would
be to discipline health care providers who repeatedly commit mal-
practice. We should make the track records of individual health
care providers available to the general public, instead of protecting
bad doctors at the expense of unknowing patients.

Limiting victims’ compensation will not make health care safer
or more affordable. All it will do is add to the burden of people
whose lives have already been shattered by medical error. Every
patient should say no to any legislation that does not put patients
first. I urge you to do the same.

Thank you for your time and consideration.

[The prepared statement of Ms. McDougal may be found in addi-
tional material.]

The CHAIRMAN. Thank you so much.

Ms. Dyess, we will turn to you.

Ms. DyEss. Chairman Hatch, Chairman Gregg, Senator Ken-
nedy, distinguished members of the Senate Judiciary and HELP
Committees, it is an honor for me to sit here before you this after-
noon to open up my life, and the life of my family, in an attempt
to demonstrate how medical liability costs are hurting people
across the country. While others may talk in terms of economics
and policy, I want to speak to you from the heart.

I want to share with you the life of my two children, that my two
children and I are now forced to live because of a crisis in health
care that I believe can be fixed. And when I leave, and the lights
are turned off, and the television cameras go away, I want you and
all America to know one thing, and that is that this crisis is not
about insurance, it is not about doctors or hospitals or even per-
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sonal injury lawyers; it is a crisis about individuals and their ac-
cess to what I believe is otherwise the greatest health care in the
world.

Our story began on July 5th of last year, when my husband Tony
was returning from work in Gulfport, Mississippi. We had started
a new business. Tony was working hard, as I was. We were doing
our best to build a life for our children, and their futures were
filled with promise. Everything looked bright. Then, in an instant,
everything changed. Tony was involved in a single-car accident.
Ehey suspect he may have fallen asleep, though we will never

now.

What we do know is that after removing him from the car, they
rushed Tony to Garden Park Hospital. He had head injuries and
required immediate attention. Shortly thereafter, I received a
phone call that I pray no other wife has to ever receive. I was in-
formed of the accident and told that the injuries were serious, but
I cannot describe to you the panic that gave way to hopelessness
when they told me, “We do not have the specialist necessary to
take care of him. We will have to airlift him to another hospital.”

I could not understand this. Gulfport is one of the fastest-grow-
ing and most prosperous regions in Mississippi. Garden Park is a
good hospital. Where, I wondered, was the specialist who could
have taken care of my husband?

Almost six hours passed before Tony was airlifted to the Univer-
sity Medical Center, six hours for the damage to his brain to con-
tinue before they had a specialist capable of putting a shunt into
his head to reduce the pressure on his brain—six unforgettable
hours that changed our life.

Today, Tony is permanently brain damaged. He is mentally in-
competent, unable to care for himself, unable to provide for his
children, unable to live the vibrant, active and loving life he was
living only moments before the accident.

I could share with you the panic of a woman suddenly forced into
the role of both mother and father to her teenage children, of a
woman whose life is suddenly caught in limbo. I could tell you
about a woman now who had to worry about the constant care of
her husband, who had to make concessions she never thought she
would have to make in order to be able to pay for his therapy and
care. But to describe this, would be to take away from us the most
important point in the value of what I learned.

Senator Hatch, I have learned that there was no specialist on
staff that night in Gulfport because of rising medical liability costs
had forced physicians in that community to abandon their prac-
tices. In that area, in that time, there was only one doctor who had
the expertise to care for Tony, and he was forced to cover multiple
hospitals, stretching him thin and unable to care for everyone.

Another doctor had recently quit his practice because his insur-
ance company terminated all of the medical liability policies na-
tionwide. That doctor could not obtain affordable coverage. He
could not practice, and on that hot night in July, my husband, and
our family, drew the short straw.

I have also learned that Mississippi is not unique; that this crisis
rages in States all across America. It rages in Nevada, where
young, expectant mothers cannot find Ob/Gyns; it rages in Florida,
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where children cannot find pediatric neurosurgeons; and it rages in
Pennsylvania, where the elderly, who have come to depend on their
orthopedic surgeons, are being told that those trusted doctors are
molzing to States where practicing medicine is affordable and less
risky.

The real danger of this crisis is that it is not readily seen. It is
like termites in the structure of a house. They get into the wood-
work, but you cannot see the damage. The walls of the house re-
main beautiful. You do not know what is going on beneath the sur-
face, at least not for a season. Then, 1 day, you go to hang a pic-
ture or a shelf and the whole wall comes down. Everything is de-
stroyed.

Before July 5th, I was like most Americans, completely unaware
that just below the surface of our Nation’s health care delivery sys-
tem, serious damage was being done by excessive and frivolous liti-
gation, litigation that was forcing liability costs beyond the ability
of doctors to pay.

I had heard about some of the frivolous cases, and of course the
awards that climbed into the hundreds of millions of dollars, and
like most Americans, I shook my head and said, “Someone has hit
the lottery.” But never, I never asked, “At what cost?” I never
asked, “Who has to pay for those incredible awards?” It is a trag-
edy when a medical mistake results in a serious injury. But when
that injury, often an accident or an oversight by an otherwise
skilled physician is compounded by the lottery-like award, and that
award, along with others, make it too expensive to practice medi-
cine, there is a cost, and believe me it is a terrible cost to have to
pay.
Like most Americans, I did not know the cost. I did not know the
damage. You see, Senator Hatch, it is not until it is your spouse
that needs a specialist or you are the expectant mother who needs
an Ob/Gyn or it is your child who needs a pediatric surgeon, that
you realize the damage that is beneath the surface.

From my perspective sitting here today, this problem far exceeds
other challenges facing America’s health care, even the challenge
of the uninsured. My family had insurance when Tony was injured.
We had good insurance. What we did not have was a doctor, and
now no amount of money can relieve our pain and suffering, but
knowing that others may not have to go through what we have
gone through could go a long way toward helping us heal.

Senator Hatch, I know of your efforts to see America through
this crisis. I know it is important to you, and it is important to the
President. I know the priority Congress and many in the Senate
are placing upon doing something and doing something now.
Today, I pledge to you my complete support. It is my prayer that
no woman or anyone else anywhere will ever have to go through
what I have gone through and what I continue to go through every
day with my two children and a husband I dearly love.

Thank you.

[The prepared statement of Ms. Dyess may be found in addi-
tional material.]

The CHAIRMAN. Thank you, Ms. Dyess. We appreciate your testi-
mony.

Dr. Wilbourn, we will turn to you.
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Dr. WILBOURN. On behalf of the American College of Obstetri-
cians and Gynecologists, an organization representing more than
45,000 physicians dedicated to improving the health care of women,
I would like to thank Chairman Hatch and Chairman Gregg for
holding this important hearing to examine the medical malpractice
liability crisis facing this Nation.

Women across America are asking, “Who will deliver my baby?”
ACOG deeply appreciates your leadership and commitment to end-
ing this crisis.

We urge Congress to pass meaningful medical liability reform,
patterned on California’s MICRA law, and bring an end to the ex-
cessive litigation restricting women’s access to health care.

My name is Dr. Shelby Wilbourn, and I am an Ob/Gyn, who re-
cently relocated to Belfast, Maine, after 12 years of practice in Las
Vegas.

Liability is not about fault or bad practice any more. It is about
hitting the jackpot. Even the very best Ob/Gyns have been sued,
many more than once. Even doctors who have never been sued are
seeing their liability premiums double and triple, not because they
are bad docs, but because they practice in a litigation-happy field
where everyone is fair game.

Let me cite a perfect example which demonstrates the imbalance
of the current tort reform system. That is my story. I finished my
residence at Tulane and moved to Las Vegas, one of the first people
in my family to go into medicine. My father is a retired master ser-
geant in the U.S. Air Force, my mother retired from Sears and Roe-
buck. I was not raised as a physician’s son or a wealthy family. I
worked very hard and came out of medical school with $186,000 in
debt that I was going to have to pay off.

I worked hard in Las Vegas, teaching at the University of Ne-
vada, private practice, seeing 40 patients a day, 20 to 25 deliveries
a month, operating and was very happy. For 12 years, I had no
lawsuits. I had no claims and no disciplinary actions.

Last year, in March, I was informed by my medical malpractice
carrier that my insurance was going to increase from $33,000 to
$108,000 a year. This was in a year that I had already had trouble
making ends meet and paying the bills of my office at $33,000. On
top of that, I was told that the $108,000 would apply if I limited
my number of deliveries to less than 125 a year because they con-
sidered it risky to do more than that. I was already doing 205 de-
liveries.

How do I choose which half of my patients to tell them, “I am
sorry. I can no longer take care of you. I have hit my limit for the
year”?

I was forced into one of three options. I could either get out of
medicine, retire, and find something else to do, relocate, I could
stop practicing obstetrics, but that is one-half of my job—that is
what I trained to do, and that is what I love—or I could start to
pick and choose which of my patients got to stay with me and
which ones got turned out on the street. I could also have the op-
tion to go borrow over $100,000 a year, take the gamble that 1 day
the crisis would wear away, and I would be over half a million dol-
lars in debt.
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None of those options were acceptable, so I chose to relocate. I
looked at positions in the United States where it was less litigious,
malpractice was more affordable, and I felt more physician friend-
ly; thus, my relocation to Maine.

When I got ready to leave Las Vegas, I left over 8,000 active pa-
tients. Women were in the office crying, bringing dishes to say
goodbye. I am still getting phone calls in Maine from these women
asking for advice, and I can no longer treat them long distance.

I had a practice of 12 years that was very successful that I could
not sell. There were no new Ob/Gyns coming to Las Vegas. They
were living faster than you could get one in. There were no resi-
dents coming out that wanted to stay in Las Vegas and practice.
I took a 12-year business and donated it to the University of Ne-
vada School of Medicine.

I left Nevada because the litigation climate has driven the medi-
cal liability premiums to astronomical heights. In 2002, Las Vegas
Ob/Gyns paid as much as $141,760 a year, a 49.5-percent increase
from 2001. In Clark County, Las Vegas, there are only 160 Ob/
Gyns left, that is private, public and resident practitioners, left to
deliver an estimated 23,000 babies in 2003. That is an average of
216 babies per Ob/Gyn, which is already over their 125 limit.

Of those Ob/Gyns in Las Vegas who responded to an American
College of Ob/Gyns survey last number, 86 percent have changed
their practice, such as retired, stopped doing high-risk deliveries,
anc%1 30 percent of the Ob/Gyns have stopped doing obstetrics alto-
gether.

Last July, I was privileged to meet with President Bush in North
Carolina to discuss the medical liability crisis on a national level.
At that time, I had never been named in a lawsuit, a fact that was
made known during that round-table discussion.

Within 6 days of my return from meeting the President, I was
delivered my first lawsuit. All but one of the physicians who served
on the task force to the governor of Nevada received lawsuits with-
in six to 7 days, some multiple. I find that coincidental.

When I left Nevada, my patients, many of whom were with me
for 12 years, were forced to find another Ob/Gyn, among a dwin-
dling population of Ob/Gyns in Las Vegas. This is the real issue.
Patients around this country are losing access to good doctors and
quality health care. The end game of the current system is a soci-
ety without enough doctors to take care of its citizens. We just can-
not let this happen.

Today, we have heard or will hear anecdotes from both sides of
this debate, all of which support each side’s position. However, the
fact remains clear there is a medical liability crisis in this Nation.
Who loses in this environment? Women, good doctors, patients,
communities, businesses and Americans.

On February 5th, 2003, the House of Representatives took an im-
portant first step in ending this crisis when Representatives Green-
wood, Cox, DeLay and Sensenbrenner introduced H.R. 5, the
Health Act of 2003, with ACOG’s full support. H.R. 5 is fair for ev-
eryone. H.R. 5 will restore the balance in the health care system
that has been hijacked by trial lawyers and meritless lawsuits.

Thank you, Senators Hatch and Gregg, for your leadership on
this important issue and for the committee’s attention to this crisis.
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The College looks forward to working with you as we push for Fed-
eral liability reform.

[The prepared statement of Dr. Wilbourn may be found in addi-
tional material.]

The CHAIRMAN. Thank you, Doctor.

Mr. Angoff, we will take your testimony now.

Mr. ANGOFF. Thank you, Mr. Chairman and members of the com-
mittee. My name is Jay Angoff. I am a lawyer from Jefferson City,
Missouri. I was the insurance commissioner of Missouri between
1993 and 1998.

When I was commissioner, Mr. Chairman, we had a great medi-
cal malpractice insurance market. Profits were high, rates were
low, every year rates either stayed the same or went down. The ap-
parent explanation is that we have very good experience in Mis-
souri. We collect data each year from the insurance companies—I
think we have the best data in the country—and that data showed,
during the 6 years I was commissioner, new claims filed every year
were generally down, the number of paid claims generally went
down every year, and the average payment per claim, after ac-
counting for inflation, generally went down.

After I left the Department, the same trends accelerated, particu-
larly between 2000 and 2001, there was a dramatic drop in re-
ported claims, a drop in paid claims, and a drop in payment per
claim. This is based on the data the companies submit to us. Yet,
despite those drops, malpractice premiums skyrocketed in Mis-
souri, just as they are throughout the country.

That does not seem to make sense, but it does make sense once
you understand the underlying characteristics of the insurance
business that are responsible for those sudden and dramatic drops.
By the way, this is not to blame the insurance industry, this is just
the underlying characteristics of the industry that cause it.

No. 1, the investment climate, it is no secret that both the stock
market and the bond market are performing terribly. We can quib-
ble about how much insurers invest in stocks and how much they
invest in bonds, but the fact is there is no place insurance compa-
nies can put their money today where they are going to earn any
money. That is reason number one.

No. 2, the cost of reinsurance. The cost of reinsurance was al-
ready going up. Reinsurance was the insurance that insurance
companies buy themselves for their real high claims. The cost of re-
insurance was already going up before the terrorist attacks. After
the terrorist attacks, it went up even more for reasons obviously
that have to do with international events. Nothing to do with the
medical malpractice business.

Reason number three—and this is probably the most important,
but it is also the most technical, so I will try to make it simple—
when insurance companies say they have a loss, what they mean
is they estimate they will pay out a certain amount in the future,
not that they have actually paid out that amount.

Mr. Chairman, in your opening statement, you talked about in-
surance companies paying out $1.54 for each premium they take in,
and that is a figure that the insurance industry puts out, and that
is accurate based on insurance accounting principles, under which
what they call their incurred losses, which seems to the average
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person to mean the amount they actually pay out, but under their
accounting principles, what it means is the amount that they will
project they will ultimately pay out on premiums that they take in,
in a given year.

During the last insurance crisis in the mid 1980s, insurance com-
panies projected that they would pay out a whole lot. They had
very high loss ratios, numbers similar to the $1.54 that you pro-
jected, Mr. Chairman. What they found out when these claims,
when it came time to pay these claims, they actually paid out a
heck of a lot less, so they had a lot of money left over with which
to reduce rates in the nineties. That is one reason rates were slow
and profits were so high in the nineties.

The same thing is happening now. Insurers are overinflating the
amount that they project they will pay out. In a few years, and I
know it is no comfort to doctors now, but in a few years, just as
happened after the last insurance crises, it will turn out that these
estimates are inflated, they will be able to reduce their rates.

A fourth factor that is responsible, and I do not want to overstate
this, but it does have some responsibility, and that is the antitrust
exemption for the insurance industry. When times are good, when
insurance companies are making lots of money on their invest-
ments, the antitrust exemption is irrelevant. Insurance companies
do not fix prices then, they cut prices. They are competing like
crazy, so the insurance antitrust exemption then is irrelevant.

On the other hand, in times like this, when times are bad, the
antitrust exemption allows insurance companies to price without
fear. They do not have to worry about being able, they do not have
to worry about being prosecuted for pricing collectively. That is not
a violation of the law under McCarron-Ferguson, and I will be glad
to answer any questions about that after my testimony concludes.

Finally, Mr. Chairman, there are things that can be done, al-
though not all at the Federal level. At the Federal level, the anti-
trust exemption can be repealed or modified. At the State level, it
can be made easier for insurance regulators to roll back and refund
excessive rate increases, and, finally, Mr. Chairman, there is the
California solution which is a very extreme solution, but in Califor-
nia it worked.

In 1988, the citizens of California enacted a ballot initiative
called Proposition 103, which rolled back all property casualty
rates by 20 percent, repealed the State antitrust exemption, estab-
lished prior approval rate regulation. That has had a very positive
effect on rates in California. It is an extreme solution, but if noth-
ing else works, it is a solution that can be implemented.

That concludes my statement. I will be glad to answer any ques-
tions the committee may have.

[The prepared statement of Mr. Angoff may be found in addi-
tional material.]

The CHAIRMAN. Thank you so much.

Mr. Montemayor?

Mr. MONTEMAYOR. Thank you, Mr. Chairman, and good after-
noon, members. I am Jose Montemayor. I have the honor of being
the commissioner of Insurance for the great State of Texas.

As a member of the National Association of Insurance Commis-
sioners, I also chair that group’s Property and Casualty Committee,
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and separately a subcommittee or working group looking into the
medical malpractice insurance coverage for physicians and other
health care providers on a national basis. To that end, we will be
having a hearing in March to collect additional data and continue
that study.

Today, however, I am presenting for the record a report first pro-
vided to the Texas legislature in late 2001 and again updated in
2002 regarding the availability and the affordability of medical pro-
fessional liability insurance in Texas.

There are a number of theories, Mr. Chairman, regarding the
current situation in medical malpractice coverage. However, the
sum of our report clearly indicates the loss trends, and what I
mean by that is increasing amounts paid for claims or the primary
costs or rising costs of medical malpractice insurance. Really, all
other costs are a distant second.

This first chart would clearly, it is a 10-year average on a study
that we had been conducting just with 15 States. The chart is on
the left. It basically shows what happens for every dollar of pre-
mium taken in compared to losses in defense expenses associated
with claims for that company and their policyholders. And in a
State like Texas, you can see—it is the one in the red bar—that
we have been paying out approximately $1.60 for every single dol-
lar of premium collected.

What that does, it does affect our profitability, which is the chart
on the right, which is basically the net worth of the company after
all profits and investment incomes are declared. You can see that
on a purely underwriting basis, just dollars in per dollars out, Cali-
fornia and Michigan managed to stay profitable over a 10-year pe-
riod. Once you add investment income back in and compare it to
their net worth, almost all States came back to positive, except for
Texas, who experienced a negative 2 percent over a 10-year period.

Over a four-year period, those claim costs per doctor—this is all
of the claims paid divided by all of the doctors insured—have risen
approximately 50 percent, and this is driven by two things; the
number of claims called the claim frequency and the amount per
claim called the claim severity.

In my own State, we found the problem to be fairly complex, and
in some areas we have a high number of frequency, such as in the
Lower Rio Grande Valley area—my area of the world—and the re-
versals in other parts of the State, where the amount per claim is
much higher, although the number of claims is lower.

Those loss trends indicate the presence of liabilities which, due
to their unpredictability, it has led a number of insurers, first of
all, to either discontinue writing the line or go insolvent, and it has
cost them, if you go back to the end of 1998 and see what they have
had to do with their premiums, basically, to escalate somewhere
between 80 and 140 percent over the last 4 years for the major
writers in Texas.

With the stock market losses in the last few years and invest-
ment income and hard markets, it seemed like reasonable culprits
initially. So we undertook an investigation to see exactly what was
going on with that. And what we found that nationally all property
and casualty companies that specialize in medical malpractice, pri-
marily bonds, into the high 90 percent. The area in blue represents



22

each of the investment years from 1991 to 2001. The area in yel-
low, it is the area they held in equities or common stocks, and then
there are some holdings in cash and so forth, and this is a natural
allocation that has always existed there because of their cash needs
and their predictability and ability to get cash.

So, from our perspective, what we found again was losses drove
the environment, much more so than any other fundamental rea-
son. It has a much more dramatic effect to have an adjustment in
reserves for anticipated claims than it would to lose badly on their
equity holdings, and that is the whole purpose of this chart.

What is not in any of these charts, Mr. Chairman and members,
can never be conveyed fully through the statistics or the accounts
from people who suffer from lack of access to patient care. There
are stories from the Rio Grande Valley to the Texas panhandle of
how people do not have access to health care.

I have visited with a number of doctor groups who have come to
me for help, saying what can we do about our premiums. They are
escalating to the point where I can no longer hang in business,
where I can no longer do certain procedures, and I am going to
have to either withdraw or change my practice to only do less-risky
procedures.

So I hope that the attached report that I presented, and the sum-
mary charts presented, to the committee today would speak vol-
umes on a simple premise that we do need a balance and reason-
able limits on losses to stabilize the medical liability insurance
market, and I believe that that will go a long way to alleviate the
looming crisis of access to health care.

I would be very pleased to answer any of your questions.

[The prepared statement of Mr. Montemayor may be found in ad-
ditional material.]

The CHAIRMAN. Thank you so much.

Mr. Smarr, we will turn to you.

Mr. SMARR. Chairman Hatch, Chairman Gregg, and committee
members, I am Larry Smarr, president of the Physician Insurers
Association of America. The PIAA is an association comprised of
professional liability insurance companies owned and/or operated
by physicians, dentists and other health care providers.

The 43 PIAA insurance company members can be characterized
as health care professionals caring for the professional liability
risks of their colleagues, doctors insuring doctors, hospitals insur-
ing hospitals.

Sitting behind me here today is Dr. Warren McPherson, a prac-
ticing neurosurgeon from Murfreesboro, Tennessee. Dr. McPherson
is the chairman of the PIAA board of directors and also chairman
of the State Volunteer Mutual Insurance Company, the largest in-
surer in Tennessee and Arkansas, and a mutual company owned
and operated by the doctors it insures.

We believe that the physician-owned and operated insurance
company members of the PIAA currently insure over 60 percent of
America’s physicians. Let me get right to the issue. Over the past
3 years, medical liability insurers have seen their financial per-
formance deteriorate substantially due to the rapidly rising cost in
medical liability claims.



23

According to A.M. Best, the leading insurance industry rating
agency, the medical liability insurance industry incurred a $1.53 in
losses and expenses, as we have heard here today, for every dollar
of premium they collected in 2001. Best estimates that this number
will be $1.41 in 2002 and decline to $1.34 in 2003, primarily due
to the rising premiums that the insurance carriers are collecting,
and Best also has told us that this statistic would have to go down
to $1.14 in order for the industry to break even.

The primary driver of the deterioration in the medical mal-
practice insurance industry performance has been paid claim sever-
ity or the average cost of a paid claim. Exhibit A shows the average
dollar amounts paid in indemnity to plaintiffs on behalf of individ-
ual physicians since 1988. The mean payment amount has risen by
a compound annual growth of 6.9 percent over the past 10 years,
as compared to 2.6 percent in the consumer price index.

The data from this exhibit comes from the PIAA data-sharing
project, a medical cause-of-loss database which was created in 1985
for the purpose of identifying common trends among malpractice
claims which are used for patient safety purposes by the PIAA
member companies. To date, over 180,000 claims and suits have
been reported to our database.

One very troubling aspect is the proportion of those claims and
suits filed which are ultimately determined to be without merit, as
shown on Exhibit B. Sixty-one percent of all claims closed in 2001
were dropped or dismissed by the court. An additional 5.7 percent
were won by the doctor at trial. Only 33.2 percent of all claims
closed were found to be meritorious, with most of these being paid
through settlement. Of all claims closed, more than two-thirds had
no indemnity payment to the plaintiff. When the claim was con-
cluded at verdict, the defendant prevailed an astonishing 80 per-
cent of the time.

As shown on Exhibit C, the mean settlement amount on behalf
of an individual defendant was just over $299,000. Most medical
malpractice cases have multiple defendants, and thus these values
are below those which may be reported on a case basis.

The mean verdict amount last year was almost $497,000 per de-
fendant, and these are dollars that are actually paid. These are not
verdicts that juries render and then get reduced at some point in
the future. These are the sum of checks written.

Exhibit D shows the mean expense payment for claims by cat-
egory of disposition. As can be seen, the cost of taking a claim for
each doctor named in a case all the way through trial is fast ap-
proaching $100,000.

Exhibit E shows the distribution of claim payments at various
payment thresholds. It can be readily seen that the number of larg-
er payments are growing as a percentage of the total number of
payments. You can see that the red band at the top is getting larg-
er. Those are claims that are a million dollars or more. Whereas,
the green band at the bottom claims, at a far lesser level, are get-
ting smaller in proportion to their number.

This is especially true for payments at or exceeding $1 million,
which comprised almost 8 percent of all claims paid on behalf of
individual practitioners in 2001, as shown on Exhibit F. This per-
centage has doubled in the past 4 years.
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Unfortunately, I must spend the rest of my time debunking a
false premise being propagated by the trial lawyers and a few of
their supporters who oppose effective Federal health care liability
reform. Contrary to the unfounded allegations of those who oppose
effective tort reform, medical malpractice insurers are primarily in-
vested in high-grade bonds and have not lost large sums in the
stock market, as Commissioner Montemayor has just explained.

Brown Brothers Harriman, a leading investment and asset man-
agement firm, in a recent investment research report states that
“Over the last 5 years, the amount medical malpractice companies
have invested in equities has remained fairly constant. In 2001, the
equity allocation was 9.03 percent.”

As Exhibit G shows, medical liability insurance companies,
shown in green, invested significantly less in equities than did all
property casualty insurers.

Brown Brothers states that the equity investments of medical li-
ability companies had returns similar to the market as a whole.
This indicates that they maintained a diversified equity investment
strategy. Specifically, the report states that “Since medical mal-
practice companies did not have an unusual amount invested in eq-
uities, and what they did was invest it in a reasonable market-like
fashion, we conclude that the decline in equity evaluations is not
the cause of rising medical malpractice premiums.”

While insurer interest income has declined due to falling market
interest rates, when interest rates decline, I think as we all know,
bond values increase. This has had a beneficial effect in keeping
total investment income level when measured as a percentage of
total invested assets.

This is shown on Exhibit H. As you can see, the top line, which
is the net investment yield on assets, has remained rather level
throughout the last five or 6 years. Thus, the assertion that insur-
ers have been forced to raise their rates because of bad investments
is simply not true.

The PIAA firmly believes that the adoption of effective Federal
health care liability reform, similar to the California MICRA re-
forms enacted in 1975, will have a demonstrable effect on profes-
sional liability costs. The keystone of the MICRO reforms is a
$250,000 cap on noneconomic damages, largely pain and suffering.

These reforms are similar to the provisions of H.R. 4600 passed
by the House last year, and scored by the CBO, as providing over
$14 billion to the Federal Government and additional savings of $7
billion to the States because tort reform works.

Using annual data published by the National Association of In-
surance Commissioners, Exhibit I documents the savings California
practitioners and health care consumers have enjoyed since the en-
actment of MICRA over 25 years ago. As shown, total malpractice
premiums reported to the NAIC since 1976 have grown in Califor-
nia by 167 percent, while premiums for the rest of the Nation have
grown by 505 percent.

These savings are clearly demonstrated in the rates charged to
California doctors, as shown on Exhibit J. Successful experience in
California and other States, such as Colorado, make it clear that
MICRA-style tort reforms do work without lowering health care
quality or limiting access to care.
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And as you can see, an Ob-Gyn in California pays almost $55,000
for coverage in Los Angeles. That is a lot of money, but it is not
nearly the same amount of money as that same doctor in Miami
who pays four times as much.

Legislators are now challenged with finding a solution to the
medical malpractice affordability and availability dilemma, a prob-
lem long in coming which has truly reached the crisis stage. The
increased cost being experienced by insurers who are largely owned
or operated by health care providers are real and documented. It
is time for Congress to put an and to the wastefulness and inequi-
ties of our tort legal system, where only 50 percent of the moneys
available to pay claims are paid to indemnify the only 30 percent
of claims filed with merit, and the expenses of the remainder.

The system works fine for the legal profession, which is why the
trial lawyers and others fight so hard to maintain the status quo.

The PIAA strongly urges members of the Senate to support and
pass legislation which will assure full payment of a truly injured
patient’s economic losses, as well as up to a quarter of a million
in noneconomic damages, thereby assuring fair compensation for
patients and also assuring Americans that they will be able to re-
ceive necessary health care services.

Thank you.

[The prepared statement of Mr. Smarr may be found in addi-
tional material.]

The CHAIRMAN. Thank you very, very much, Mr. Smarr.

We are going to go to Senator Gregg first, then Senator Kennedy
and then back to me.

Senator GREGG. Mr. Smarr, those statistics which you just pre-
sented were rather startling, especially the California experience.
Just to clarify, your organization, which insures 60 percent of doc-
tors is a not-for-profit organization; is that correct?

Mr. SMARR. Senator, they are not really not-for-profit because
there is no such thing as a not-for-profit insurance company, but
there are companies, mostly mutual companies and reciprocals,
that are owned and/or operated by the doctors they insure, and
they started over two decades ago with the philosophy of——

Senator GREGG. Well, their purpose is not to gouge doctors.

Mr. SMARR. Their purpose is not to what, sir?

Senator GREGG. Is not to gouge doctors, correct?

Mr. SMARR. Absolutely, it is not.

Senator GREGG. In fact, the doctors own——

Mr. SMARR. It is not to gouge doctors.

Senator GREGG. So I am interested in this—can you go back to
your chart there, the MICRA chart.

Now, we heard testimony that said that the reason California’s
rates dropped was because of Proposition 103. As I understand
proposition 103, it did not directly impact the malpractice insur-
ance industry. Instead it was MICRA that has driven the drop in
the cost of malpractice insurance, and therefore the affordability of
doctors to practice in California.

Is that your assessment, also?

Mr. SMARR. It is. Prop 103 was aimed primarily at the auto in-
surance industry. Malpractice carriers were required to rollback, to
provide premium refunds to their insureds, and this was at a 20-
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percent level. However, in the consent orders that were made with
the Department of Insurance, these refunds of premium were con-
sidered as dividends, and at the time the insurers were paying in
excess of 20-percent dividends, in any event, and there was no roll-
back of insurance rates required in these consent agreements.

Senator GREGG. So it is reasonable to presume that the real driv-
er of the affordability of malpractice insurance, and therefore the
accessibility of, for example, Ob/Gyns in Los Angeles versus Las
Vegas, is the MICRA law.

Mr. SMARR. That is my belief.

Senator GREGG. Commissioner, we received a letter from the Na-
tional Association of Insurance Commissioners, which was cited as
a source by Senator Kennedy in his opening statement, and I be-
lieve it is the bench-mark group for the purpose of insurance com-
missioners, and it addressed this issue of price fixing. I just won-
dered if you agreed with their assessment from your experience as
an insurance commissioner in Texas.

The first question was whether or not the legislation, this would
be the legislation introduced by Senator Leahy, presumes that
medical malpractice insurance carriers are engaging in price-fixing,
bid-rigging and market allocation. And the response of the Associa-
tion of Insurance Commissioners was “No. To date, insurance regu-
lators have not seen evidence that suggests that medical mal-
practice insurers have engaged or are engaging in price-fixing, bid-
rigging or market allocation,” and I emphasize the next sentence.
“The preliminary evidence points to the rising costs and defense
costs associated with litigation as the principal drivers of medical
malpractice prices.”

Then, they go on in another answer to say, “Again, the evidence
points to high loss ratios, not price-fixing, as the primary drivers
of escalating premium costs.”

Do you agree with those conclusions?

Mr. MONTEMAYOR. I do, Senator. The bulk of our research points
to losses, the checks written to, as a result of claims, as well as de-
fense costs, as being the primary driver of premiums universally
across the country. I would agree with that assessment.

Senator GREGG. Is it your experience in Texas that 70 percent of
medical malpractice suits are won by doctors?

Mr. MONTEMAYOR. Our experience in Texas is, in fact, even a lit-
tle higher than that. It is in the mid eighties. Most lawsuits end
up with zero payment to the plaintiff, but they do result in addi-
tional costs due to the defense costs.

Senator GREGG. That was going to be my question. A previous
chart noted that even cases that doctors win still cost $91,000 to
litigate. To what extent, are those costs frivolous?

Mr. MONTEMAYOR. I would not be prepared to speak to which
percentage of those were frivolous. I mean, I can tell you that of
those that did go to trial, the doctor won them 85 percent of the
time or so, and the plaintiffs won some 15 percent of the time.

Senator GREGG. Is it reasonable to presume that some percent-
age of those cases are brought because the plaintiff’s attorney be-
lieves that, even though they are not going to win the case, they
are going to win the costs?
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Mr. MONTEMAYOR. That certainly is one of the conclusions that
we have reached in looking into this issue.

Senator GREGG. How do we address that, from the standpoint of
legislation? Should we make it a “loser pay” situation like the
English have?

Mr. MONTEMAYOR. That is a policy matter, Senator. I do not have
a good answer for that.

Senator GREGG. To the extent that there has been gross neg-
ligence, again, Commissioner, should there be a cap on damages if
there is gross negligence or willful negligence, willful misconduct?

Mr. MONTEMAYOR. I will tell you that in speaking to all of our
leaders at the State level and all of the other insurance commis-
sioners, I do not think anybody is interested in denying those peo-
ple that have been, in fact, the recipients of a medical error access
to have their grievance redressed. I think the real issue is striking
that right balance, in terms of keeping insurance affordable, and
available, to all physicians vis-a-vis the cost of the losses associated
with it.

One of the methods that was tried in the State of California was,
in fact, through caps, and our research shows that they consist-
ently, no matter what specialty we are talking about, they consist-
ently get far better rates in that State than anywhere else. But
there or anywhere else, it is all driven by the cost of actually the
claims themselves.

Senator GREGG. It seems reasonable to me that if there has been
conduct which goes outside the bounds of typical error that you
should have a different recovery system.

Mr. MONTEMAYOR. It would seem reasonable, Senator.

Senator GREGG. Is it not also intuitively obvious that if the num-
ber of claims that are over a million dollars is increasing faster
than any other percentage of the group, that it is really the claims
that are driving this problem, not collusion of the insurance compa-
nies or loss of revenue from bad investments?

Mr. MONTEMAYOR. Without doubt. All other costs are a distant
second. The primary driver of premium levels is, in fact, claims
made in defense costs.

The CHAIRMAN. Senator Kennedy?

Senator KENNEDY. Thank you very much.

Mr. Montemayor, you State that investment income is not the
real culprit of medical malpractice rate hikes of 80 percent to 140
percent for the major companies in Texas because a preponderance
of the investments in bonds. Are you not overlooking the fact that
with the interest rates at a nearly 40-year low, the bonds have not
been doing very well in recent years?

In fact, I have the document from the Texas Department of In-
surance, dated August 15, 2002, which shows that the net invest-
ment income is way down for medical malpractice insurance. It
steadily dropped from $1.347 billion in 1997 to $1.228 billion in
2000. This is a decline of $120 million. In 2000, they also sustained
$441 million in unrealized capital losses. The total yield on their
investments has fallen from 8.1 percent in 1997 and 5 percent in
2000.

The reduction in earnings these companies have sustained
sounds pretty substantial. Is that not what your department data
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shows, and how can you discount it as a cause of the substantial
premium increase which Texas doctors are seeing?

Mr. MONTEMAYOR. Without doubt, Senator, the level of invest-
ment income has in fact decreased, as you pointed out, due to a
lower prevailing interest rate on the bond market. However, the old
rates were set on a prospective basis, and what that really, really
means is that the level of help you will normally get, in other
words, your ability to price it at 117 percent, now means that you
have to price it at 110 percent of expected losses in order to break
even. The Medical Liability Trust, which is the primary driver or
writer in Texas—they write some 10,000 doctors out of the approxi-
mately 30,000 doctors that are in practice in Texas—projects that
they will need about 10 percent return on income, and it is a Medi-
cal Liability Trust. In other words, the level of help is just not
there.

Senator KENNEDY. The point about it is you have had a decline
of $120 million, $441 million in unrealized capital losses. No one
is questioning you have the losses. Someone has to make it up, and
it appears to me it is the doctors that are being asked to make it
up.

Mr. Smarr, you State in your testimony that the net income for
the PIAA companies was only 4 percent in 2000. It fell to minus
10 percent in 2001. By comparison, on page 6, on graph 6 of your
testimony, shows that the net income was over 20 percent per year,
1995, 1996, 1997, and was 17 percent in 1998 and 12 percent in
1999. Those are all very good rates. Net income was so strong in
those years, because as the graph on page 8 shows, investment in-
come as a percent of premiums, was between 43 and 46 percent.
Then in 1999 it dropped to 33 percent. In 2001 it dropped to 31
percent. That is a substantial decline. Companies were taking in
one quarter less in investment profits. Is this substantial decline
of investment income not the largest factor in the timing and the
amount of premium increase we have seen in the last 2 years?

Mr. SMARR. No, Senator Kennedy, I do not believe that it is. Our
companies did earn more investment income in prior years because
prevailing market interest rates were higher, and that is a fact of
life that we have to live with.

Senator KENNEDY. That is just what I am saying. Then you have
less. So you have the losses, and you are increasing the premiums
on the doctors.

Mr. SMARR. It is not losses, Senator. It is the amount of interest
we make.

Senator KENNEDY. Well, whatever way you want to describe it,
counting, it is not there. I mean we got the charts just reflect that
in terms of it—we do not want to spend the time—whatever way
you want to show it, it was not getting the kind of income that you
were getting in the previous years.

Mr. SMARR. Yes, sir. I think none of us are getting the kind of
investment income.

Senator KENNEDY. We just admitted, this is what the charts
show, you had 23 percent, 20 percent in 1996, 1997, 21 percent, 17
percent in 1998, and minus 10 percent in 2001. That is what your
charts show.
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Let me go to the issue about California, the MICRA. I would like
to ask Mr. Angoff if he would interpret the figures on California.
I have them here. They are part of your testimony, Exhibit 3. We
have heard a great deal about MICRA, about starting in 1976 and
how it basically stabilized. Then we see MICRA is upheld by the
California U.S. Supreme Court, and we get the largest increases.
And then we have Proposition 103, which is the Insurance Reform
in 1988, where from 1988 the premiums were in I guess in hun-
dreds of thousands, 663,155, hundreds of thousands, to in 2000,
609, so there is virtually no actually decline.

Can you explain, since we have heard a great deal about from
1976 to 2000 there are really three sets of figures, one where you
have stability in premiums earned for the first years. Then a very
dramatic, 2 or 3 percent bubble up, and then the stable figures
afterwards. What should we know? What do those figures tell us?
What were the factors that influenced that, and what should we—
how should we take those figures in trying to understand the medi-
cal malpractice question?

Mr. ANGOFF. Mr. Smarr is correct that the aggregate increase be-
tween 1976 and the present in California is much less than the ag-
gregate increase country wide, but the facts show that that rel-
atively good experience in California is due to Prop 103 for the fol-
lowing reason.

MICRA was tied up in litigation for the first couple of years. The
California U.S. Supreme Court finally upheld the two most signifi-
cant parts of MICRA, the limit on noneconomic damages and the
limit on attorneys fees in 1985. A year after the California U.S. Su-
preme Court upheld those two provisions. Medical malpractice pre-
miums in California rose by 35 percent. Now, does this mean that
MICRA caused malpractice premiums to rise? No, that would be
pure demagoguery to take that position, and that is not the posi-
tion that I am taking.

On the other hand, MICRA clearly did not cause malpractice pre-
miums to fall. Malpractice premiums only started falling after Prop
103 was enacted in 1988. In 1988 medical malpractice premiums
were 663 million. They went down to 633 million the next year.
They kept going down. And even in 2000, 12 years after Prop 103
was enacted, malpractice premiums in California are 609 million,
about 10 percent less than they were in the year before Prop 103
was enacted.

Now, Prop 103 did roll back rates by 20 percent, and as I said
in my testimony, that is a very extreme measure. It might sound
even a little wacky. You cannot just mandate companies to roll
back their rates by 20 percent. But the California U.S. Supreme
Court upheld that rollback as long as insurers had an opportunity
to avoid the rollback if they can show that they cannot earn a fair
rate of return with the rollback. So that was upheld by the Califor-
nia U.S. Supreme Court, and in addition, very importantly, Prop
103 did not only roll back rates by 20 percent, which was very im-
portant, but it also repealed the State Antitrust Exemption so that
in California insurers can share data that will allow them to make
prices, set prices more accurately. They can share their past cost
data, which is permitted under the antitrust laws, but they cannot
get together and agree on future prices which is not permitted.



30

And then finally, Senator, MICRA also gave doctors and consum-
ers automatic standing to intervene in rate cases before the insur-
ance department. That is, if an insurance company files for a rate
increase, under Prop 103 any consumer, any policyholder, including
a doctor, can intervene and can try to show why that increase is
excessive. So, yes, I think the evidence shows that Prop 103 is
what is responsible for the relatively good experience in California.

Senator KENNEDY. Thank you.

The CHAIRMAN. Mr. Smarr, as I understand it, California did sta-
bilize rates while other States were continually going up. Am I
wrong about that?

Mr. SMARR. No, Senator, you are correct.

The CHAIRMAN. So that did happen. Let me ask you this. On
page 6 of his written testimony, Mr. Angoff suggests that doctors
who own and operate the companies that you represent are taking
advantage of their colleagues, increasing prices for the wrong rea-
sons to increase profit.

Now help me out with this. Sixty percent of America’s doctors
are insured by these companies. I have not heard from one doctor
that he or she feels that we need legislation to prevent their own
doctor-owned insurer from taking advantage of them. Now, who is
right here? Are doctors being ripped off?

Mr. SMARR. Senator Hatch, I have not heard from one doctor ei-
ther that they feel like they are being ripped off by their physician
owned or run insurance company. The companies are run very con-
servatively. They pay dividends to their policy holders, and their
core purpose in being, their only purpose in being, is to provide a
fair and equitable market for their insurers.

The CHAIRMAN. Well, we all know that the stock market has de-
clined during the last 2 years, but is that what is driving the cur-
rent medical liability crisis?

Mr. SMARR. No, not at all. The malpractice companies are not
largely invested in equities, and there is no way that that could
even be considered a prime driver of this crisis.

The CHAIRMAN. Commissioner Montemayor, there are some who
suggest that one of the principal reasons for the rise in medical li-
ability rates is the McCarran-Ferguson Act, the antitrust exemp-
tion for the insurance industry. Yet on page 5 of his written testi-
mony, Mr. Angoff candidly admits, quote, “The extent to which in-
surers today are acting in concert to raise prices has not yet been
determined,” unquote. Now, I am personally not aware of any evi-
dence to suggest that medical liability insurers have reached spe-
cific agreements to raise prices. Are you aware of any specific evi-
dence demonstrating that any of the increase in medical liability
insurance rates is the result of an agreement or agreements among
insurers to fix prices, allocate territories among themselves, or en-
gage in bid rigging? In other words, is there any evidence to sug-
gest that members of the industry are colluding to raise prices?

Mr. MONTEMAYOR. Mr. Chairman, we have come across no such
evidence in Texas. To my knowledge, none of my fellow commis-
sioners have come across any such evidence in their State either,
and in fact, as my own chart here demonstrated, there is enough
variability in terms of what the individual insurance companies op-
erating were doing to sort of lead the indication the other way. In
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fact, there is ample evidence that they are not getting together to
set those prices.

The primary reason—I cannot overemphasize that enough—for
the dramatic increase in premiums is in fact losses, and that, our
losses would include not only indemnity payments, but also the
duty to defend and defense costs, bar none.

The CHAIRMAN. Mr. Angoff, in your written Statement you write,
quote, “Whether or not a State enacted such limitations,” unquote,
meaning tort reform I take it, quote, “malpractice rates rose during
the mid 1980s, fell during the 1990s and are sharply rising today,”
unquote. Yet the evidence that we have seen today suggests that
this is not the case in California. The evidence indicates that the
reforms in California stabilized medical liability premiums, and
that those premiums have remained substantially lower than the
remainder of the country in aggregate since they were enacted.

Now, I would like you to explain, if you will, the dramatic dif-
ferences between California and the rest of the United States, be-
tween 1985 and 1988?

Mr. ANGOFF. I would be glad to, Mr. Chairman. The difference
between California and the rest of the country is that California
enacted Prop 103 in 1988, which had the effect of immediately roll-
ing back rates and keeping them at moderate levels since 1988.
Missouri, it is demonstrable that MICRA, the cap did not have any
effect on limiting malpractice insurance rates, because for example,
in my own State of Missouri, Mr. Chairman, we enacted a cap in
1986. it was held constitutional immediately thereafter. Yet we are
still having the same problems in Missouri. Doctors are still having
100 percent increases in Missouri, even though we enacted a cap.
Other States

The CHAIRMAN. Now, wait. Is not that cap currently over
500,000, about $550,000?

Mr. ANGOFF. Yes, that is true.

The CHAIRMAN. In other words, it is going up all the time.

Mr. ANGOFF. It is indexed to inflation as most are. But you will,
Mr. Chairman, that today, regardless of whether or not a State has
a cap, malpractice rates are going way up. It happens to be the
case that in my State, based on the data the insurance companies
submit to us, litigation is decreasing, not increasing. The average
payment per claim is decreasing, not increasing. And despite that,
rates have gone up by over 100 percent in a little over a year ac-
cording to the State Medical Association. So despite the fact that
we have good experience, despite the fact that we already enacted
a cap, malpractice rates are still dramatically increasing in Mis-
souri. That is why it seems obvious to me, Mr. Chairman, that the
cause cannot be the litigation system.

The CHAIRMAN. Let me just ask one more question. I have to
head over to the floor. But let me put it this way. Mr. Smarr, we
have heard from you that in California the Medical Injury Com-
pensation Reform Act, or MICRA, stabilized medical liability insur-
ance costs. We have heard from Mr. Angoff that Proposition 103,
not MICRA, is what worked in California. Now, who is correct? Is
it MICRA or Proposition 103 or both?

Mr. SMARR. Chairman Hatch, the Prop 103 argument I think is
just totally false. I have here consent agreements which were
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signed by physician-owned insurance companies in California, and
paragraph 4 of the consent agreement for the NORCAL Mutual In-
surance Company, for example, States: A rate rollback obligation
is a return of premium, and as such is treated as a policy holder
dividend in accordance with customary industry practice.

Now, this rollback as a return of premium was to be paid in
1992. And with respect to the NORCAL Mutual Insurance Com-
pany, which I believe is typical, in 1990, NORCAL paid dividends
back to its policy holders of 27 percent of premium. In 1991 it paid
26 percent. In 1992, the year the 20 percent as to go back, it paid
31 percent of premium. In 1993 it paid 37 percent of premium back
to its policy holders. In 1994, 34 percent and so on. But I have to
tell you that NORCAL currently is paying something like 4 percent
back to its policy holders because of the deterioration in this loss
experience. Prop 103 was not an issue.

The CHAIRMAN. Just one last thing. The Harris poll stated that
the fear of being sued has led 79 percent of doctors to order more
tests than are medically necessary. In other words, doctors are
practicing unnecessary defensive medicine. The same poll stated
that 76 percent of the physicians are concerned that malpractice
litigation has hurt their ability to provide quality care to patients.
Now, I personally believe that that is putting a lot of pressure on
insurance rates as well, because of the high cost of defensive medi-
cine.

I remember when we were advising doctors in these matters—
it was a long time ago, when I had any type of practice in this
area—we just told them: You are just going to have to fill up your
history. You cannot afford to just tell a patient with a common
cold, take 2 aspirins every 6 hours, drink all the liquids you can,
in 6 days, 7 days you will be better, or do not do anything, in 7
days you are going to be better. You are going to have to order res-
piratory exams, cardiovascular exams, etc., which certainly had the
effect of driving up the cost. Is that what you are experiencing?

Mr. SMARR. Well, defensive medicine drives up health care costs,
and one estimate issued by the National Bureau of Economic Re-
search is that up to $50 billion a year is spent in the health care
system to pay for defensive medicine, and doctors who fear being
sued, in case they do not do a test. Every sprained ankle now ap-
parently gets x-rayed because somewhere in a group of 100
sprained ankles there is going to be a fracture that will wait 2
weeks to be diagnosed. And so this fear of being litigated against
is forcing doctors to order tests that would otherwise not be nec-
essary.

The CHAIRMAN. Thank you. Mr. Chairman.

Senator GREGG [presiding]. As is our tradition, we will recognize
members in order of arrival. Senator Dodd, alternating back and
forth, Senator Dodd.

Senator DoDD. Thank you very much, Mr. Chairman. I commend
both the chairmen for holding this joint hearing. Obviously it is a
matter that requires the attention, as I understand it, of both com-
mittees. So I appreciate the opportunity to listen to our witnesses.

I want to begin by thanking Laurie Peel and Linda McDougal
and Leanne Dyess for being here. It is not easy to come and talk
about personal stories, and it takes a lot of courage to do so, and
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we are very grateful to all three of you for being here to share your
stories with us this afternoon, and you have our deepest sym-
pathies for the difficulties you have been through personally.

Just a couple of questions if I could. One is I would like to ask
our two insurance commissioners if I could. People get somewhat
confused. If you have an automobile accident, your premiums on
your insurance for your automobiles is going to go up. But my
neighbors’ generally will not. There is not the sense that because
people live in the same neighborhood, one has an accident, the
other does not, everybody gets a higher premium cost. Why cannot
that work here? It seems to what you have got are doctors paying
this thing, but our physician from Nevada went through here, had
a good record over 12 years, no incidents at all as I understand
you, doctor, and yet your premiums went up. Now, I presume there
were doctors in Nevada that were subjected to malpractice loss, le-
gitimate ones. You acknowledge that, I presume, there were var-
ious cases?

Dr. WiLBOURN. Yes. There were.

Senator DoDD. Let me just finish the question.

Dr. WILBOURN. I am sorry.

Senator DoDD. My point being here, why do we not apply the
same standard we do on automobile insurance to medical mal-
practice insurance?

Mr. ANGOFF. Senator, we could do that. That is something that
would have to be done at the State level. But it would make—it
has frequently been suggested that the categories of doctors should
be broadened so that there are more doctors in a category, thus
spreading the risk more broadly, but that within the category doc-
tors’ rates should be based on experience. That is, a doctor who had
to pay—who was found negligent would be surcharged. A doctor
who was found negligent twice would be surcharged even more,
and then real high risk doctors would be put into a residual mar-
ket, which exists in auto insurance for the really bad drivers. The
same concept is in place in certain States and it could be put in
place in other States, so that there would be what is called a joint
underwriting association for doctors who have been found negligent
several times, and they would pay higher premiums, but in addi-
tion their premiums would be subsidized.

Senator DoDD. So in effect, Dr. Wilbourn was driven out of the
State of Nevada, not because of anything he did wrong, but because
of what some of his colleagues did, and that is why his premiums
went up.

Mr. ANGOFF. That can happen. I mean that is happening.

Senator DoODD. Want to answer that, Commissioner?

Mr. MONTEMAYOR. Senator, you are on the right trail. I mean ev-
erything in property and casualty, which this is, it is frequency and
severity, and so the different classes of doctors are somewhat simi-
lar to different kinds of vehicles, Ob/Gyn’s, family practice, neuro-
surgeons, etc. And so you look at the probability of them being in-
volved in a claim, and then on average how much the claims have
been, and in the most rudimentary of ways you look at both fre-
quency and severity for this period and this period and this period,
and you draw a line, and in estimating the future period, just ex-
tend it one more. And that is essentially what they do. And they
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do have a methodology for surcharging based on individual claims
to try to manage that, but it is basically a spreading of risk by like
class and kind to some manageable level.

Most of the insurance companies will determine how they set up
their territories for rating purposes and so forth, but it is essen-
tially the same type of exercise, Senator.

Senator DoDD. In the full disclosure, I represent the State of
Connecticut, and we have a small cottage industry called insurance
in my State, but I am curious on how these issues work. I will also
tell you that my State of Connecticut, we have roughly 13,500 doc-
tors, about 30,000, I think the number is, nurses—in fact we have
a shortage of about 11,000 in my State. We have 31 hospitals in
the State of Connecticut. And I went back and checked with my in-
surance companies and my physician groups in Connecticut. We
average somewhere around 350 medical malpractice suits each
year in the State of Connecticut. And one of the reasons I am told
we do is because they have a number of rules in Connecticut. One
is that before a claim can be filed, you must have a signature or
a document signed by a physician saying that the claim, if proven
to be true, would be a legitimate malpractice allegation, and you
have got to get that certification before you can go forward. And
it seems to have had the positive effect of reducing the number of
lawsuits being filed.

I wonder if you might share with us, just from your own experi-
ence, what other countries may be doing, what others are doing. I,
for one, will tell you, I always wrote the Private Securities Litiga-
tion Reform Bill for the U.S. Senate a number of years ago to limit
frivolous lawsuits in the securities field. And I wrote along with
Bob Bennett the restrictions on tort reform, if you will, of some tort
reform, and the Y2K legislation, along with Mike Enzi and others
who were involved in that. So I have certainly been supportive in
the past of tort reform issues. But I for one believe—and I will tell
you very strongly—the idea of putting caps on what people can re-
ceive for their pain and suffering is just a nonstarter. I do not know
what will happen here, but I guarantee a lot of us will fight that
tooth and nail. [Applause.]

Senator DoDD. I did not mean to get that—but I think there are
other things that can be done.

Senator GREGG. Excuse me, Senator. Actually, demonstrations
are not appropriate to hearings. We appreciate that this is an emo-
tional issue and that people like to express themselves, but it is
better if we maintain a decorum within the hearing process.

Senator DoDD. I would like to just ask if I could what the Con-
necticut experience, which does not have caps but has instituted
these other reforms, it seems to be producing the desired results
that people are looking for here. What is being done elsewhere
along those lines short of a cap approach that you think may be
constructive and positive.

Mr. ANGOFF. Yes. Senator, Missouri has what sounds similar to
Connecticut. It has a requirement that there be an affidavit of
merit, and lawyers on both sides seem to live fairly well with that.

Senator DoDD. What is the effect of that in terms of the number
of malpractice claims that are being filed?
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Mr. ANGOFF. Well, it is tough proving cause and effect, but as I
outlined, the number of claims in Missouri has gone down, both
paid and reported. Whether it can be attributed to that, who
knows? But the experience of Missouri is good.

Senator DoDD. Commissioner from Texas?

Mr. MONTEMAYOR. We have got a similar requirement in Texas,
Senator, where an affidavit is required. The number of claims has
gone up roughly at the 5 percent level. The severity of the claims
has gone roughly at the, I believe 7 or 8 percent level. Combined
frequency and severity have made costs go up approximately 11
percent each and every year looking back. But that has been the
trend there. But there is a similar requirement in Texas to date.

Senator DODD. And last, Ms. Dyess, could you just tell me

Senator GREGG. Senator, I think your time has expired. Can you
just ask during the second round.

Senator DoDD. Just ask one last question if I could.

Just out of curiosity, they are obviously a different set of cir-
cumstances, but do you support a cap on pain and suffering? Would
you support that?

Ms. DYESs. It really does not matter what I think.

Senator DobpD. Well, it does. You are here as a witness.

Ms. DYESs. I would support a reasonable cap, a reasonable cap.

Senator DopD. Thank you.

Ms. DyEsS. But you have to understand that I get nothing. I am
not suing anybody.

Senator DoDD. No, I understand that. I am just curious, knowing
what you have been through, whether or not a cap of some
$250,000 would be acceptable to you.

Senator GREGG. Senator Alexander.

Senator ALEXANDER. Thank you, Mr. Chairman, and thanks to
the witnesses for being here. I had to step outside the hearing room
for a few minutes to see someone else, but I have enjoyed the dis-
cussion.

Let me focus on one aspect of this crisis and use some facts from
our State. The issue that concerns me the most about this crisis is
the effect it has had on prenatal health care for expecting mothers.
I remember a few years ago when I was serving as Governor. Ten-
nessee had the most prenatal health care problems in the country.
One of the things that we wanted to do to change that was to make
sure that every expectant mother had a medical home for her child.
This meant connecting expectant mothers with doctors who deliver
babies. We worked in a voluntary way with doctors, and especially
in Memphis and other parts of our State, we were successful. So,
it concerns me greatly when I hear from doctors and from commu-
nities that many doctors are leaving family practice. It must be
very difficult for expectant mothers, especially poor expectant
mothers, to have a medical home for their child before the child is
born. This problem can have a tremendous effect on our future. I
was a Governor who very strongly defended States’ rights in this
case, and I am a lawyer who respects our profession, but I am now
convinced that we have a real problem with runaway lawsuits.

We have talked a good bit about rural areas and how mothers
may have to drive a distance to have their baby, but just this
morning I was visiting with a delegation from Memphis—the Bap-




36

tist Memorial Health Care Corporation. They operate 17 hospitals
in Tennessee, Arkansas and Mississippi, with 52 affiliated physi-
cians. Their liability insurance bill last year was $2.6 million, and
for similar coverage this year is $8.2 million. And I was listening
to the discussion about California and the debate back and forth
as to what seems to have caused it. At least we have identified the
fact that California is different from other States. Tennessee is not
a crisis State among those States that were listed today, so we are
not as bad as other States, but here are the figures.

In 2002, the medical liability insurance premium for general sur-
geons in Tennessee was $35,000; 2003, $62,000. For an Ob/Gyn in
Tennessee, the medical liability insurance premium was $62,000 in
2002; in 2003, it increased to $160,000. In California medical liabil-
ity insurance for Ob/Gyns is only $57,000.

I am seeing that at least we have identified something right is
happening in California. The issue seems to be what the cause of
it can be. I am very skeptical about the idea that the caps on limits
and the caps on fees have not been the greater cause of the lower
costs in California.

For example, the comment was made that litigation is going
down. In our State, Volunteer Mutual Insurance Company insures
about 10,000 doctors. There are 2,000 pending medical malpractice
lawsuits against these 10,000 doctors.

Mr. Smarr, is it reasonable to you that for every five doctors
there should be one medical malpractice lawsuit? Are doctors that
negligent? Is this a reasonable circumstance? It seems to me that
this represents a condition of runaway lawsuits that require some
sort of corrective action.

Mr. SMARR. Senator Alexander, that is not an unexpected statis-
tic, but I the it is unreasonable that there are that many lawsuits,
especially since 70 percent of those on average will be found to
have no merit.

Senator ALEXANDER. I talked with the chief medical officer at
Vanderbilt Medical Center. Dr. John Sergent says that for the first
time Ob/Gyn doctors in Tennessee are saying they may be forced
out of practice, and we are not a crisis State in Tennessee, accord-
ing to this list. At the University of Tennessee, Dr. Jim Gibb John-
son says that one third of all residents in training since 1990 have
been served with a malpractice suit. That sounds like runaway
lawsuits to me. So I welcome the opportunity to have this hearing,
and appreciate the emotional feelings on all sides. I am glad to
have the California experience, and I hope that as time goes on we
can isolate which of the causes made the most difference. It sounds
to me like, Mr. Smarr, that you have the better side of the argu-
ment, but I will keep listening.

Senator GREGG. I believe Senator Clinton is yielding to Senator
Edwards. Senator Edwards.

Senator EDWARDS. Thank you, Mr. Chairman.

Ms. Peel, welcome. We are glad to have my neighbor from Ra-
leigh here testifying today. Appreciate you being here.

Let me go to the question just raised by Senator Alexander, be-
cause I think we have to be very careful not to have a complete
disconnect about what we are talking about. The President likes to
use the term “frivolous lawsuits.” I think it is important to distin-
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guish between frivolous lawsuits and the remedy that is being pro-
posed here. The remedy, frivolous lawsuits are lawsuits that never
should have been brought, that have no merit, where the conten-
tions of the person bringing the case should never have been in the
court system. What the President is proposing is that we put a
limit on the most serious cases, because what he is suggesting is
the way to curb frivolous lawsuits is to limit the rights of the most
seriously injured, because they are the only people affected by non-
economic damage caps, which is what we are talking about.

And let me just say to begin with, I think that talking about the
lawsuit lottery is not productive. We have people, including some
people in this audience, kids that have been paralyzed for life, chil-
dren who are blinded, who I represented for 20 years. And those
families, I promise you, do not think they have won any lottery.
They are faced with very, very difficult circumstances, not for a
year, not for 5 years, but for 60, 70, 75 years. So I think that is
not a good way for us to talk about this issue.

I do believe that the doctors have a serious complaint. I think the
question is, what is it that is causing this problem? And there is
a difference between cases that should never have been brought
and cases where people are very—in many cases, kids, women, sen-
ior citizens, have been very seriously injured. Because the cap on
noneconomic damages for people who earn a good living, the sen-
ators at this table and others, economic damages are not being
capped. So if you make a good living, and you have had a huge eco-
nomic loss as a result, you are going to have a—your recovery will
be just fine. It is people like Ms. McDougal, children. These caps
on noneconomic damages hit children and seniors and women like
a laser, particularly for example a stay-at-home mom who is not
working, and as a result has no lost wages or what is commonly
talked about as economic damages. So I think we have to be very
careful about distinguishing between frivolous lawsuits on the one
hand, cases that should never have been brought—and I was inter-
ested in Senator Dodd’s idea about dealing with doctors on an indi-
vidual loss basis—and second, cases of people who are very badly
hurt, in many cases kids, and putting a limit on their rights. Those
two things have nothing to do with one another.

Mr. Smarr, I wanted to ask you a couple of questions if I can.
You were testifying about MICRA and whether MICRA has had an
effect or whether it is Prop 103 that had an effect in California. I
mean I have got from the State insurance commissioner the actual
numbers in California as opposed to your chart.

In 1976 the insurance premiums paid in California, the year that
MICRA was passed, $228 million. In 1988, $663 million, or an av-
erage increase of 24 percent. So over the first 12 years that MICRA
was in place, there was an average increase of 24 percent. In 1988
Prop 103 was passed. Between 1988 and 2001, in other words, for
the 13 years after passing of Prop 103, insurance premiums went
from 663 million to 647 million. They actually went down. So for
the first 12 years that MICRA was the law of California, insurance
premiums went up 24 percent a year. I doubt that the doctors
think that is okay. And after Prop 103 was passed, the insurance
premiums actually came down over the course of the next 13 years.
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Mr. Angoff, is that your understanding of roughly what hap-
pened?

Mr. ANGOFF. Yes, it is, Senator.

Senator EDWARDS. On the issue of cases that should not be
brought, so-called frivolous lawsuits, in my State as in your State,
Mr. Angoff, we have a requirement, what is called an affidavit of
merit. And the idea is that before a case comes to court and gets
involved in the court system, we make the lawyers involved thor-
oughly investigate the case, have the case in fact reviewed by an
independent expert in the field to make sure that cases that are
actually getting into the court system are cases that have merit.
Now, I know that is not a nationwide law. That law only exists in
selected places around the country. It exists in North Carolina, and
apparently exists in Missouri. I think actually it is a very good idea
because we want cases that are going to be in the court system,
taking up the court’s time, taking up cost.

Commissioner, you talked about some of the costs associated
with defensive cases, and those costs are legitimate and acceptable
so long as they are cases that are serious, that ought to be in the
court system and should have been brought. On the other hand, if
there are cases that should not be in the court system—I mean, we
would like to find a mechanism to make sure that the cases that
get into the court system are actually meritorious and are serious
cases like the cases that I described earlier. And whether this is
the specific mechanism, I think it is actually a good one, but if
there is another better way to do that, we should talk about that
because—I can only speak for myself. I did this kind of work for
20 years, almost 20 years, and I did this myself anyway, but it
seems to me that we want to make sure that people who are bring-
ing cases have serious legitimate cases that belong in the court sys-
tem, and some screening mechanism to make sure that that is true
I think is reasonable. I do not think it is reasonable—and I agree
with Senator Dodd about this—to say to women and kids and sen-
ior citizens, who have been paralyzed for life or blinded, we are
going to take away your rights. First of all, I do not think there
is any cause and effect. I think this testimony today shows abso-
lutely no cause and effect between those two. And I do, I might
add, have a little trouble—and Senator Kennedy asked questions
about this—accepting the argument which I hear being made, that
the fact that the malpractice crisis in the 1980s and this mal-
practice crisis, which is very real for the doctors, no question in my
mind about that, that has no relation to the fact—it is just a pure
coincidence that those happen to be times that the market was
doing poorly. You know it is difficult for me—I mean I hear all of
your use of numbers, but it is just difficult for me to accept that
those things have nothing to do with one another.

Senator GREGG. If the senator would not mind concluding his re-
marks, because we do have others.

Senator EDWARDS. I will conclude there. Let me just say one last
thing. I do think that we need to do something about the problems
that the doctors are facing. I think these insurance premium in-
creases are serious. I think the place that I differ with some of the
witnesses at least is about addressing what the cause of those
problems are. And if we can keep cases that should not be in the
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system out of the system, I think that is a very good thing and we
should figure out a way to do that.

At the same time I still believe that there is a relationship be-
tween what is happening in the markets and investment income,
which Senator Kennedy asked about, and these premium increases,
which clearly are much more than even what you are contending
are the increases in payouts.

Thank you, Mr. Chairman.

Senator GREGG. Thank you, Senator.

Senator Enzi.

Senator ENZI. Thank you, Mr. Chairman. I appreciate having
this hearing. I have learned a great deal today. I would ask that
a Statement that I have be made a part of the record.

[The prepared statement of Senator Enzi may be found in addi-
tional material.]

Senator ENZI. I want to bring a different dimension to some of
the discussion here. I am from Wyoming. Wyoming is the least pop-
ulated State in the Nation. We are one of those two square States
out there in the West—we could not exist if the square had not
been invented. We are about 300 plus miles on a side, and we have
a little over 493,000 people in the State. Our biggest city is 50,000
people. It goes downhill pretty quick from there, so we have a little
problem with the number of doctors that we have, and we are con-
sidered a risk pool all by ourselves.

I do not have a way to check and see how drastically that affects
the insurance rates, but I know that it does. Not only are our ob-
stetricians leaving, a few days ago in the Washington Post, page
2, there was almost a full page article about a doctor in Wheatland,
Wyoming, whose insurance premiums just went up above $150,000.
He is going to quit his practice.

Now, in Wheatland he delivered all of the kids. He was inter-
viewed at a basketball game in Douglas—that is 60 miles away. He
delivered a third of the kids there. In Casper, Wyoming, we have
a doctor who is also leaving his practice there. He delivered a third
of the kids in that town. That city is just under 50,000. In
Torrington, they are losing their only doctor, which means all medi-
cine, not just obstetrics.

So we have got this huge problem. I am willing to consider any
kind of a solution. Actually, what I would like to do at the moment
I think is join California as part of their risk pool. I guess that is
not an option.

We have two insurance companies for doctors. I remember when
we had our first child. It was a difficult delivery, came about 3
months early, and consequently, when we were having our second
child, there was no doctor in our town. There was only one to begin
with, but he was not willing to take on a second child with those
kinds of difficulties.

I hope when we are looking for the solutions on this, we will take
into consideration those areas of the country that are extremely re-
mote and extremely rural. Dr. Wilbourn comes from a State that
is considerably more populated than Wyoming, but is still down on
the bottom of the chart. And you described some of the medical li-
ability and patient access problems that are in your part of the
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country. Do you think that the crisis you described is less severe
in States that have enacted medical litigation reforms?

Dr. WILBOURN. I am sorry. Could you repeat that one more time?

Senator ENZI. Yes. Do you think that the problems you described,
the crisis you described, the thing that is getting you out of the
field, is less severe in States that have enacted medical litigation
reform?

Dr. WILBOURN. I think it is to a great degree. There is a lot of
reform that can be done. But when we see these lawsuits go forth
and there is no limit to what you might get from a jury, then there
is nothing to deter someone from saying, “Let us sue 100 people
this week, and maybe one of them will—or maybe they will settle
just because they do not want to spend $91,000 defending this case,
and we will get something, and I really do not even have to go to
the courtroom. I do not have to try this case. I will just get enough
in this settlement and that settlement because the insurance com-
panies will do that.”

So there is no deterrent to keep the number of suits down. So
we get into this situation where more and more suits are filed, the
premiums keep, in my opinion, keep going up. Yes, there is a lot
of different answers here today as to who thinks it is whose fault.
The problem that we have is the doctors are sitting here saying,
I do not know who you are going to say whose fault it is, but I can-
not practice medicine under these conditions. I cannot pay my mal-
practice insurance premium. I am left to either go out of business
or move somewhere else.

I chose a State that does not seem to be litigious. I jokingly said
the other day that in Maine if there is a problem, instead of suing
you they just run the snowplow past your driveway so you cannot
get out in the morning. [Laughter.]

Dr. WILBOURN. But it does not seem to be as a litigious environ-
ment in that State. Perhaps that is why the rates are still afford-
able. I am greatly concerned. There was just an article in yester-
day’s Bangor Daily, editorial that was written by the chairman of
NEH, New England Health Care Systems that has Pen Bay Hos-
pital in Camden, citing this concern, the increase in insurance that
the hospital was having to pay this year for the hospitals that are
in Camden, and that he was concerned that the problems that were
in New Jersey and Pennsylvania were going to start to move north-
ward into our States, and that perhaps our senators should look at
that now before we get to a crisis in Maine.

Senator ENzI. Thank you. And since my time has expired, I will
be giving you written questions, including a couple others of you,
particularly Mr. Montemayor on his feelings among insurance com-
missioners for expanding beyond their borders to have bigger risk
pools for the liability. So I will send that to you in writing though
since I have run out of time.

Dr. WILBOURN. Senator, I will look forward to it.

Senator GREGG. Senator Specter has to leave, so he would like
to make a comment for the comment in a couple seconds.

Senator SPECTER. I compliment, Mr. Chairman, on scheduling
the hearing, and I have a commitment at 5 o’clock, and I will try
to get back to ask questions, but if I do not I will submit them for
the record. Thank you very much.
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Senator GREGG. Senator Clinton.

Senator CLINTON. Thank you, Mr. Chairman.

And T want to thank all of our witnesses today. I think that the
testimony we have heard, particularly from Ms. Peel, Ms.
McDougal and Ms. Dyess, put into very stark terms what it is we
are here about. And underneath the current of conflicting charts
and information and ideas about what should be done, I think
there actually is some common interest, or at least I hope so, be-
cause as we evaluate the options that are before us, it will not do
us or anyone any good if we merely fight ourselves to a draw and
point fingers at each other and then nothing changes. And the kind
of poignant and painful stories that we hear, not just from the wit-
nesses on the panel, but from the people in the audience and lit-
erally around our country will be in vain.

I think, Mr. Chairman, that we have actually made some
progress in elucidating these issues today, and for me, we ought to
be looking at five different factors as we move forward. Each of
them are equally valid, it strikes me.

First. Does any plan that we propose or that anyone were to pro-
pose in a State or in the private sector reduce liability insurance
premiums for physicians? I think there is unanimity on this panel
that we have a problem, and even if it is a problem that ebbs and
flows with the economic conditions in the marketplace, it still is a
problem, and it is a problem that discourages and deters people
from practicing in certain places and from being available.

No. 2. Does any plan that we would consider provide for ade-
quate access to high-risk specialists or the availability of high-risk
procedures? I mean it is heartbreaking that Ms. Peel would move
to a major city in our country and not be able to find easily a Ob/
Gyn to care for his high-risk pregnancy, or that Ms. Dyess’s hus-
band would not be taken care of. That we should deal with regard-
less of the context in which we are concerned, because that is just
absolutely unacceptable.

Third. Does any plan reduce the current rates of preventable in-
juries and damage? You cannot, as a woman, sit and listen to Ms.
McDougal’s story without just being horrified, and I really thank
you for your courage in coming forward. I know that it cannot be
easy for you and your family. And we have to ask ourselves what
is it we need to do? Because there is a lot of evidence from GAO
reports in 1999, from the Institute of Medicine report, that there
are problems, there are preventable problems. There is ordinary, if
you can call negligence ordinary, and then there are the very rare
instances of intentional harm that can be traced to a history of
drug or alcohol abuse or other very unfortunate circumstances.

Fourth. In conjunction with reducing the current rates of pre-
ventable injury for individual patients, we do not want to do any-
thing, it strikes me, that closes the door on raising larger problems
within the medical and health care community. And by that I mean
that it was malpractice cases brought on behalf of individual pa-
tients that brought to attention issues like IUDs that caused inju-
ries and infertility, or DES which we know was used for trying to
prevent problems, but created miscarriages but created birth de-
fects and cancers. And there are many other instances of that. Un-
fortunately, in our system, given the way our economy and our sys-
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tem works, lots of times you do not get the attention you need on
these medical procedures and devises in the absence of somebody
bringing a lawsuit, and sometimes more than one lawsuit. So as we
go forward we have to think to ourselves, Wait a minute. We do
not want to do something that inadvertently causes harm and
where perhaps a lot of doctors are not aware in one part of the
country what is happening in another part of the country until the
lawsuits reach a critical mass.

And finally, I am concerned about the kind of catastrophic inju-
ries and the level of compensation that is available, and it does
particularly fall on families whose children were injured at birth or
had some other kind of difficulty, and therefore you have lifelong
care requirements, women who have no income or at least not a
very high amount of it, so the economic damages are not signifi-
cant. And there are those cases where as a society we have to fig-
ure out how to deal with them.

So I think, Mr. Chairman, there are many people of good faith
on all sides of this issue. This is not, in my view anyway, a either/
or, black or white, good guys/bad guys kind of routine, depending
upon where you are. But if we can work together to try to figure
out what are the questions that we want to have answers for to
deal with the legitimate concerns, not the exaggerated ones, not
the sky is falling, but really just honestly, what are the problems?
How do we sort them out? How do we move forward? Then I think
that we actually might be able to make some progress.

I really appreciate the Chairman and his counterpart holding
this extraordinary joint meeting to try to air all of these issues.

Senator GREGG. I thank the Senator. Your points are very cogent
and right on as far as I am concerned.

Senator Cornyn? You were here first?

Senator ENSIGN. Yes.

Senator CORNYN. I defer to my senior.

Senator GREGG. I was given an incorrect list. I apologize. Senator
Ensign.

Senator ENSIGN. Thank you, Mr. Chairman.

First of all, Senator Clinton, I appreciate the spirit in which you
offer your comments. I want to start by addressing one of the
things that you said. Being a health care professional myself, it is
very difficult to legislate better outcomes. It is one of the most dif-
ficult things that there is. Each one of the colleges—the American
College of Surgeons, the American College of Obstetrics and Gyne-
cology—they all try to police themselves somewhat.

But, Dr. Wilbourn, I think that my profession and your profes-
sion, all of them need to do a much better job. However, one of the
problems that we also see is that they are afraid at the State board
level that they are going to get sued. There is a huge problem that
if you police one of your own peers, then you can be sued because
you are potentially taking away their livelihood. That is one of the
big problems that people are afraid to clamp down on.

Ms. McDougal, you mentioned disciplinary actions of physicians.
Again, this is what I am talking about at the State board level.
That is something that needs to be addressed, maybe even some
tort reform as far as State boards are concerned. You do not want
them to be all powerful, but it is very difficult the State boards to



43

enforce penalties. I am a veterinarian by profession. I see this first-
hand. Sometimes I cannot believe some of these people are still
practicing. However, after talking to some members on the boards,
they are afraid that their livelihood is going to be taken away be-
cause of their disciplinary actions. Obviously, there is a serious
problem there.

The second thing I want to make a comment on is the point you
made about high-risk procedures. This is a very, very serious prob-
lem.

In Las Vegas—Dr. Wilbourn, you know this—a lot of the physi-
cians have changed their practice—and you have talked about
this—to not take the high-risk pregnancies any more.

And, Ms. McDougal, your story broke my heart as well. You hate
to hear these horrible cases where neglect happened. But, I also do
not want to hear that because somebody had a child that needed
a certain type of care—a high-risk pregnancy—and now there is
not a doctor that will take care of them because they cannot afford
to risk everything that they had worked their whole life to attain.

Dr. Wilbourn, would you like to address the problem as far as
the high-risk procedures?

Dr. WILBOURN. Well, it is just in obstetrics I think anything can
be high risk. We were taught in residency the first thing, never
trust a pregnant woman. Just when you think everything is going
well, something will happen.

There are some factors that we can identify in patients who are
pregnant that we know are going to be risk factors. One of the big-
gest risk factors in a woman’s obstetrical care is lack of prenatal
care. When that patient has not had access to health care. There-
fore, she has not gone to the Ob/Gyn because he was unavailable
or she did not have health insurance, and that physician has cho-
sen no longer to take Medicaid. She goes for weeks and weeks and
months and months. We do not know if she is anemic so we can
correct that. We do not know if there are abnormal testing for ge-
netic abnormalities. We do not have an opportunity to get in early
and even avert a possible problem. So now some physicians, when
we talk about limiting high-risk obstetrics, a lot of people think
that just means I am not going to take care of triplets any more.
No. Physicians are saying if you have a due date after this point,
in other words, if you are more than 14 weeks or 16 weeks preg-
nant, I will not see you because I have already missed opportuni-
ties early in your pregnancy to avert a potential bad outcome,
hence, I will be sued.

So that is another way we have. A limit of access to care has
nothing to do with that patient’s high risk. We perceive her to be
high risk because she has not had care.

Senator ENSIGN. Is it not also true that if you happen to be in
an emergency room, such as a physician on call there, and some-
body asks you to take a quick look at a patient, once you care for
that patient, you cannot fire that patient. Is that not correct?

Dr. WILBOURN. Absolutely. There is a very long process you have
to go through in firing a patient. The patient has to be notified ver-
bally, in writing for 30 days. It varies from State to State. I am
more familiar with Nevada since I just came from there. But in Ne-
vada you have to send out a letter, return receipt. You have to pro-
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vide any care that they need for 30 days until they have adequate
time to find another physician. If they happen to be pregnant and
show up in labor, you still have to take care of them. It does not
matter if they were abusive.

Senator ENSIGN. I hate to interrupt you, but I just want to make
one final point. I wish we had more time. Perhaps there is a second
round of questioning.

The issue was brought up about investment, and everybody is
going back and forth on this issue. What I have not heard ad-
dressed is if it is investment income that is now causing the prob-
lem. Was it in fact the good returns that allowed the medical liabil-
ity rates not to increase during the 1990s?

Well, let us say it is the stock market. I am just saying give them
their argument—give them their argument that it is investment in-
come. It still does not take away the fact that we are paying out
a lot more based on the things that you presented, Mr. Smarr.
There are still increased jury award amounts, such as, we are see-
ing in Nevada. The statistics are very clear in Nevada on the num-
ber of huge payment awards, and I imagine around the country
they are going up as well. That seems to be certainly a large con-
tributing factor, if not the most important contributing factor.

Mr. SMARR. Yes, Senator, Ensign, I agree with you, and to put
it in perspective, actuaries tell us that a 1-percent drop in market
interest rates on bonds equates to a 3- to 4-percent increase in pre-
miums. At their height in recent years, long-term bonds are paying
7-8 percent, and they are now down in the 4- to 5-percent range,
and so the math is fairly simple to tell that the increase in pre-
miums we are seeing is due not largely to the drop in bond rates,
but due to the increase in the cost of the claim.

Senator ENSIGN. Thank you, Mr. Chairman. My time is up.

Senator GREGG. Senator Cornyn?

Senator CORNYN. Thank you, Mr. Chairman.

I want to do as Senator Clinton and Senator Dodd did, and I
know really all of us feel the same way in expressing our apprecia-
tion to Ms. Peel, Ms. McDougal and Ms. Dyess for coming forward
and the courage you have shown talking about your story.

I know Senator Dodd was candid to talk about the fact that a
number of insurance companies do business or call their home of-
fice in Connecticut, and Senator Edwards, I noticed, talked about
the fact that for 20 years he made a living suing doctors and hos-
pitals, and perhaps I need to be candid as well and say I used to
be, back when I was a young lawyer, on the other side of that, de-
fending doctors and hospitals. That was a long time ago.

But as much as I have high regard for doctors and hospitals, 1
have even a greater concern for patients because that includes, of
course, all of us.

I wanted to just ask Commissioner Montemayor, since I know
him best, being the Insurance commissioner from Texas, who does
this crisis of access affect most profoundly? I know, in my travels
around the State during the last year, in Corpus Christi, and
McAllen, and the Rio Grande Valley, in terms of the socioeconomic
stratum that this affects most profoundly, who would that be, Com-
missioner?
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Mr. MONTEMAYOR. Senator, you just put your finger on it. First
of all, medical malpractice carriers provide coverage not only for
physicians, but also for clinics, also for hospitals and also for nurs-
ing homes. In fact, this is where the vast majority of the disrup-
tions began at, but it is pretty much spread throughout the system,
and without fail, with the research we have done, some of the very
best physician cities, regardless of the specialty, seem to be in
places like Sacramento, California. At the worst end of the scale,
at four or five times those rates, regardless of the specialty, are
places like Miami and Fort Lauderdale. Not very far behind that
were places like McAllen, Texas, and Brownsville, Texas.

Senator CORNYN. Would those be the poorest really regions of our
State and the most medically underserved?

Mr. MONTEMAYOR. That is correct, Senator. That, in fact, just ex-
acerbates the issue of trying to recruit new physicians and replace
retiring ones or those that simply give up the practice.

Senator CORNYN. I know, I think Senator Clinton said it very elo-
quently, none of us are interested at all in denying people who are
injured as a result of the fault of some physician or some person
employed by a hospital access to or without a remedy.

I wonder, Ms. McDougal, would you mind, for example, have you
ﬁlec‘l? a lawsuit as a result of your terrible incident that occurred to
you?

Ms. McDouGAL. At this time, no. I am still experiencing infec-
tion, and they cannot continue with my reconstruction until the in-
fections are taken care of. It could be several years.

Senator CORNYN. And without asking you to tell me who the law-
yer is and that sort of thing, have you talked to lawyers about the
possibility of representing you in a lawsuit?

Ms. McDouGaAL. Yes, I have.

Senator CORNYN. Can you give us, the committee, an idea of the
range of attorney’s fee that that lawyer would require in order to
represent you, I presume, on a contingent-fee basis.

Ms. McDOUGAL. That is correct.

Senator CORNYN. What would that percentage be that you have
been told would be pretty much what the market does in that area?

Ms. McDoOUGAL. It is 30 percent.

Senator CORNYN. Thirty percent in your part of the country.
Well, actually, that is relatively low, compared to some parts of the
country. I know, in San Antonio, Texas, my hometown, many law-
yers who file these kinds of lawsuits demand 50 percent of the re-
covery. And, in fact, after the attorney is paid and after the ex-
penses are paid to expert witnesses, court costs and the like, the
patient actually gets just pennies on the dollar and is not literally
made whole, which is sort of the legal theory that I know some-
times is applied here. The idea is you get full compensation for
your injury, but the fact is, under the current system, that does not
happen. Is that your understanding?

Ms. McDoUGAL. Yes. I am a layperson, though.

Senator CORNYN. Sure, I am not asking you to——

Ms. McDoUGAL. I have no remedy without an attorney.

Senator CORNYN. I am not asking you to explain it. Is that your
understanding, though, that basically you would receive what is
left over after your lawyer gets paid and after the court costs?
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Ms. McDoOUGAL. Yes, it is.

Senator CORNYN. I guess, Mr. Angoff, you testified, I know, in
your capacity as a former insurance commissioner, but actually you
are a personal injury lawyer, are you not, sir?

Mr. ANGOFF. No, I am not a personal injury lawyer. I am a law-
yer specializing in insurance issues. I represent more plaintiffs
than defendants, but I do represent defendants and also State in-
surance departments.

Senator CORNYN. And your firm website lists medical negligence
cases as one of the things that you and your firm do for a living?

Mr. ANGOFF. I do not. Some other people in my firm do.

Senator CORNYN. And you typically represent, people in your
firm who do those kinds of cases, represent people on a contingent-
fee basis; would that be correct?

Mr. ANGOFF. Yes, sir.

Senator CORNYN. Mr. Chairman, I just wonder, just sort of in
closing, whether a system that I think as we all want, which leaves
no injured person without a remedy, but at the same time as hav-
ing devastating impact on people who want to give their life to help
heal others, physicians and health care providers, and leaves them
in such dire straits, but at the same time seems to provide a very
healthy rate of return for lawyers, whether the transaction costs
associated with getting the money to people who really need it and
deserve it are far too high, and perhaps as part of this committee’s
and this Congress’s consideration over what would be the best way
to address this, would figure some way that perhaps let doctors
and health care providers practice their chosen profession, gave pa-
tients access to good-quality health care, provided a full remedy to
people who actually were hurt as the result of the fault of others,
but at the same time did not result in such huge transaction costs,
for which lawyers profit.

Thank you.

Senator GREGG. Thank you, Senator.

Senator Durbin?

Senator DURBIN. Thank you very much, Mr. Chairman, and
thank you to the panel. I apologize for having stepped out to go to
an Intelligence Committee hearing, but I did read your testimony
before I left, and I am sorry I could not be here as you presented
it, but I am familiar with what you said to the committee.

Unlike some of my colleagues here who have said that in the
past they have defended doctors and others have sued doctors, I
have done both. Before I was elected to Congress, I spent 5 years
defending doctors in medical malpractice cases and 2 years on the
other side, on the plaintiffs’ side. So I have seen, at least in my
time a few years back, both sides of the equation.

Let me disabuse you from the notion immediately about frivolous
lawsuits. If someone walked in my office and said they had a medi-
cal malpractice claim, I quickly calculated that I would be spending
out of pocket thousands of dollars in preparation of that claim. I
was not about to take a flier and run the possibility of contempt
for filing a case that made no sense at all and lose money in the
process.

In my State, and many others, you are going to file an affidavit
with your complaint from another doctor saying you could have a
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claim, you could have a cause of action. There is a lot of work that
goes into these cases, and people who file frivolous lawsuits should
be dismissed, and I doubt that that is the source of the problem
here today.

Let me also tell you that I listened to this debate here about con-
tingency fees, and without fail, the people that came into my office
when I was an attorney could not have had an attorney any other
way. They could not afford to put up $10-, $20-, $30 thousand of
their own money after they had gone through a devastating medi-
cal injury. They only could operate under a contingency fee, and
different lawyers charge different percentages, but many of them
run the risk of ending up with nothing when it is all over.

People have argued that this issue is all about doctors, and trial
lawyers, and Americans who cannot find medical care because
medical malpractice premiums are driving doctors out of business.
I think it is about all three of those, but I think it is about three
other groups, too. It is about doctors guilty of negligence and reck-
less misconduct; it is about Americans who are innocent victims of
medical malpractice and face a lifetime of pain suffering and death,;
and it is about insurance companies who have somehow escaped
the scrutiny of the White House and many Members of Congress
when it comes to this medical malpractice crisis.

These same groups that now argue we should not look at insur-
ance companies as part of the problem also said we should absolve
HMOs from liability when they make the wrong decisions as to
whether or not you can even qualify for medical care. I do not think
that that is consistent with this theory of accountability, which we
hear so often in Washington, DC. All of us are held accountable.
We should be held accountable in a reasonable way.

I would like to ask Dr. Wilbourn, if I could, you had a personal
life experience that was clearly, I mean, demonstrates the problem,
where you had to pick up and move from a practice in Nevada to
Maine under these circumstances.

Now, you know that since you left, probably, maybe—I do not
know how long you left—but since you left Nevada, but they passed
a medical malpractice law. Are you aware of the fact that the mal-
practice insurance companies have said they are not going to re-
duce premiums even with the caps?

Dr. WILBOURN. Yes, sir, I am aware of that. That special session
was called while I was actually meeting with President Bush in
High Point. The special session went into effect and the law was
passed after I had closed my practice July 31st, but prior to me
physically leaving town, as I was trying to put my house on the
market.

I was aware that those rates would not go down. We had been
told by our liability writers that, number one, do not expect a de-
crease in rates until a case test has gone through and U.S. Su-
preme Court has upheld it and, number two, enough exceptions
were put into the bill that was passed in Nevada that left enough
legal loopholes that they really did not find that it was going to
help them at all, as far as costs.

Senator DURBIN. If you look at the States that have imposed
caps—I know you have probably gone over this ground, and I will
not repeat it—the States that have imposed caps on recovery and



48

lawsuits for people who are injured and die, those caps really have
not resulted in significant differences in malpractice premiums in
these States. So what we are doing is limiting the day in court for
the person who is a victim and not achieving the goal that we are
seeking, affordable medical malpractice insurance so doctors can
practice medicine.

I just cannot understand why this administration will not con-
sider looking at insurance companies. Why is it that they cannot
be part of the solution here?

Let me ask this of the people on the panel here, you have prob-
ably heard of cases, and there have probably been some described
here today, do you feel that $250,000 is fair compensation for some
of these cases you have heard of? A case that I had of a little baby
brought in for baby shots, which every parent does without a sec-
ond thought, who within days was a quadriplegic, unresponsive be-
cause the doctor failed to note that this baby was suffering from
a fever and a problem that made a reaction to pertussis, the
whooping cough vaccine at the time? Think about that child living
5 years/10 years in that State. Two hundred and fifty thousand dol-
lars, is that enough compensation for the pain and suffering of that
child and the family associated with them?

Do you all feel that $250,000 is adequate or generous under
those circumstances or the circumstances described by Ms.
McDougal? I ask my friends in the insurance industry.

Mr. SMARR. Senator, I do not know if there is any amount that
could make a severely injured patient whole, and whether the
amount is $250,000 or some other reasonable number, we have
reached the point in time where the excessive awards of non-
economic damages have driven malpractice insurance rates to the
point where doctors simply cannot practice medicine any more, and
if we are going to draw the line at some point, we know that
$250,000, which is in effect in California today, and Colorado
today, and Kansas today, and a few other States, works, and has
léept their premiums down and their doctors practicing in those

tates.

Senator DURBIN. I know Senator Dodd suggested this, that you
start looking at individuals, rating them. People with a bad driving
record pay more for auto insurance. We know that 54 percent of
the claims are filed against 5 percent of the doctors, and it seems
to me that those are the target doctors who should be paying high-
er medical malpractice premiums, unlike Dr. Wilbourn, who I
guess had no experience with medical malpractice liability before
his premiums went through the roof.

I also have heard suggestions in other States of kind of a cross-
subsidy, where they would say that there would be a certain small
amount taken from all specialties to provide some subsidy to those
that are higher-risk specialties, but a necessary part of medical
practice.

It seems to me that, unless we are willing to honestly talk about
the insurance industry and your practices, this is really an exercise
in bashing away at trial lawyers, rather than getting to the heart
of the problem.

Mr. SMARR. I am glad you brought up the topic of experience rat-
ing for doctors, and such does exist. In my own experience in work-
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ing in the market in Pennsylvania, the market leader carrier in
Pennsylvania has an experience rating program, and yesterday in
House testimony in Bucks County, Pennsylvania, the president of
that company explained what they were doing.

Essentially, they have a 15-percent discounted premium for phy-
sicians that are claim free for a certain period of time. They also
have a 5-percent risk management discount for doctors that partici-
pate in their risk management programs, and they have the Con-
sent to Rate Program, which is a special mechanism for insureds
that have very adverse loss experience, where they asked to con-
sent to a rate that is very much higher-than-normal filed annual
rate, and that is filed with the State insurance department.

I think that programs like this are in effect with insurance car-
riers, the doctor-owned carriers I represent, at least, in States
across the Nation.

Senator DURBIN. I think it is a reasonable alternative.

Thank you, Mr. Chairman.

Senator GREGG. Senator Sessions?

Senator SESSIONS. Thank you, Mr. Chairman. I do believe there
is a problem. We did some checking in Alabama and the cir-
cumstances there. I notice that the chart up there rated Alabama
as okay, but it does not appear that all things are going well.

On the question of access, I have two notes. Atmore Community
Hospital in Atmore, Alabama, was forced to close its obstetrics pro-
gram because it could not afford a 282-percent increase in mal-
practice insurance from $23,000 to $88,000. That is a small hos-
pital, with a $50,000/$60,000-hit. I visited that hospital, and I
know the things they are doing to try to deal with a wage index
that are hurting smaller hospitals. But I now expect that mothers
in that area have to go long distances to hospitals.

One that touched me particularly was an article in the paper, on
the 7th of February, in Huntsville, Alabama, about Dr. Sumter
Blackman. He thought he had seen everything in his 31 years as
a family physician in rural Wilcox County. Nothing prepared him,
though, for the epidemic sweeping Alabama’s malpractice insur-
ance business. Two of the State’s five malpractice insurers, Recip-
rocal of America and a sister company, Doctors Insurance for Re-
ciprocal Risk Retention Group, are in disarray because of money
woes. Another, St. Paul Fire and Marine, has stopped writing pre-
miums in Alabama.

I will not go into the details, but it says Blackman, the Wilcox
County doctor, may have to put down his stethoscope this summer.
Dr. Blackman is my mother’s doctor. He organizes and leads one
of the smaller hospitals in the State. He is, if you took a poll of
who is the most respected man in that county, it would be Dr.
Sumter Blackman. And to think that he is at the point of losing
his career over this is not an insignificant matter to me. I do not
know what the county would do without him.

The hospital was named J. Paul Jones Hospital, for Dr. Paul
Jones, who is one of the finest family practitioners ever, I guess,
and they named the hospital for him. This was not a problem he
had to deal with in his career, I am sure.

One of the oldest nursing homes, the oldest nursing home in Ala-
bama, has reported to me that their premiums for liability insur-
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ance has gone up 865 percent over the last 4 years. Premium costs
per bed, according to Bill Roberts, the fine leader of that nursing
home, have gone up from $370 in 1979, Mr. Chairman, to $3,204.
In other words, he is paying $3,000 per nursing home bed just for
liability insurance.

And Jackson Hospital in Montgomery has seen an increase in li-
ability insurance from $591,000 in 1999 to $1 million in 2003.
There was a 28-percent increase between 2002 and 2003, and the
chart up there says we are doing okay.

So I do not know what the answer is. I sometimes I thought it
might be the insurance companies, but, Mr. Smarr, you make a
pretty strong case that investments and those matters are really
small compared to the hits you are taking on the difference be-
tween your premium and what you are paying out.

Are you confident your numbers can withstand scrutiny? As I un-
derstood your testimony, there is no doubt in your mind that all
of these other problems that have been raised about insurance pay-
ments, there is no doubt in your mind that any analysis of your
companies will show that they are paying out more than they are
taking in, and that is what is causing the crisis?

Mr. SMARR. Senator Sessions, there is no doubt in my mind that
at the present time malpractice insurers are incurring losses that
are far in excess of the premiums and the investment income they
are collecting, and every independent organization that has looked
at this, such as the Congressional Budget Office, such as the De-
partment of Health and Human Services, such as the National As-
sociation of Insurance Commissioners in its February 7th letter to
Chairman Gregg, confirmed this.

The industry is in crisis. A.M. Best, the leading rating agency in
this area, confirms this as well. There is no doubt it is being driven
by losses.

Senator SESSIONS. Mr. Chairman, that is something we ought to
be able to determine pretty conclusively as the time goes by.

I will tell you one thing, it offends me a little bit people say,
“Well, you are doing up there to protect the insurance company,
you sorry politicians. You talk about reform of the litigation, and
it is to protect insurance companies.” I do not know about the other
Senators, but they do not call me about these issues. They do not
really care, I think. The more they pay out, the more people have
to have insurance.

But who are calling me are employers who pay insurance for
their employees, hospitals and doctors. That is who are calling me,
and I am not getting any pressure from any insurance company
about this matter, so far as I know. It certainly is not anything like
the concern I am hearing from people out there.

I would just say this. There are some concerns about how we do
this, what the role of the Federal Government should have in this
matter. One thing that is pretty significant to me, Mr. Chairman,
is that probably 60 percent or more of health care in this country
is paid for by the Federal Government. Would any of you doctors
or panelists, Dr. Wilbourn, do you have an opinion of how much of
health care is actually funded by the Federal Government, directly
or indirectly?
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Dr. WILBOURN. No, I would not know that. I think I have heard
it mentioned a couple of times today about whether States should
handle this problem themselves or whether the Federal Govern-
ment should be involved, and I would like it if States could handle
this problem. It would be nice if all of the States had already han-
dled the problem. We would not even be meeting today. But, obvi-
ously, some States can handle the problems and some cannot.

What we have to ask ourselves, as Americans, as patients, just
because I am lucky enough to live in California, I cannot take my
children to Las Vegas or my wife to Vegas for the weekend for fear
that something will happen to her and there is not available care.
I can no longer vacation in Florida because there is not a neuro-
surgeon or Gulfport, Mississippi.

You are restricting my movement around America if I have got
certain areas of this country that I do not want to go. There are
not enough doctors there, and if we are in a car wreck, the Trauma
Center is closed.

So it is a Federal issue when you get down to that.

Senator SESSIONS. Well, you do have, I am told, and I visited 20
or more hospitals/30 or more hospitals in Alabama, they tell me
well over 50 percent is Medicare, then you have Medicaid, and then
you have veterans and other things that are paid for by the Fed-
eral Government. So that is causing me to think that there is, in-
deed, a Federal interest here that is significant, but certainly an
individual tort inside a State, we have traditionally seen as a State
matter.

Thank you, Mr. Chairman.

Senator GREGG. Thank you, Senator.

I am going to have to depart, but before I do, I would like to ask
unanimous consent that the statement of Senator Grassley be in-
serted in the record and note that the record will be kept open for
2 weeks for submission.

[The prepared statement of Senator Grassley may be found in
additional material.]

Senator GREGG. I especially want to thank the panel.

I am going to turn it over to Dr. Ensign because he had a couple
of other questions.

I especially want to thank the panel. It has been an extraor-
dinarily strong panel, in my opinion, and I especially want to thank
the folks who have had individual experiences which are extremely
moving—Ms. Peel, Ms. McDougal, and Ms. Dyess, and Dr.
Wilbourn, who chose Maine, instead of New Hampshire, which I
take is a personal

Dr. WILBOURN. You had no availability in New Hampshire. I
checked there. [Laughter.]

Senator GREGG. As a number of Senators said, to come forward
and share your story with us is courageous, and it is important,
and we thank you for that, and we thank you for the expert testi-
mony we have received from the other members of the panel.

Unfortunately, I have to move on, but I am going to turn the
hearing over to Senator Ensign.

Senator ENSIGN [presiding]. Thank you, Mr. Chairman.

Mr. Angoff, I want to start with you on talking about Prop 103
in California, where you credited that that was controlling medical
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malpractice premium increases. The 20-percent refund that you
talked about, the rollback, was that a one-time rollback or was that
year-to-year?

Mr. ANGOFF. No, the 20 percent is a one-time rollback.

Senator ENSIGN. So is a one-time rollback going to be responsible
for all of the years of stabilizing the rates?

Mr. ANGOFF. It is not. What is responsible for all of the years of
stabilizing rates are the other provisions of Prop 103, particularly
two. No. 1, the most significant, Prop 103 repealed the State anti-
trust exemption for the insurance industry. So that in California,
unlike other States, insurance companies can get together, and
they can share their past cost data in order to be able to project
more accurate rates for the future, but what they cannot do is to
agree on rates. In most States, they can. So that I think is the most
significant thing in Prop 103 that has kept rates moderate.

The second provision of Prop 103, in addition to the rollback and
the antitrust exemption, that has kept rates at moderate levels
over the long run is it gave doctors and consumers automatic
standing to challenge any proposed rate increase by any property
casualty insurer, and because of that automatic standing consum-
ers do intervene and do prevent insurers from raising rates to ex-
cessive levels, which would not be the case in other States.

Senator ENSIGN. When you talk about your experience in Mis-
souri, with all of the data that you provided from Missouri, you
said there was no increase in the number of claims. In fact, you
said it was going down. However, we are hearing from other people
that all across the country claims is going up. Do you have dif-
ferent numbers?

Mr. ANGOFF. Yes, I do not doubt that there are differences
among States in litigiousness. In Missouri, we are just not a very
litigious State.

Senator ENSIGN. Correct, but the rest of the country is experienc-
ing dramatic increases in especially the severity of claims. You saw
the chart—do you have that chart that shows the $1 million? It
was the top red line, I think, was it not?

That one is good enough. Those are the percentages of million-
dollar-plus claims. You can see it, year-to-year, is obviously going
to up, and it is almost going up logarithmically.

Mr. ANGOFF. Well, Senator, if you look at Mr. Montemayor’s
chart of about 15 States, which shows the rate of return of the mal-
practice industry in each State, it shows a dramatic difference by
State. Traditionally—I was a member of the National Association
of Insurance Commissioners—traditionally, the NAIC has been
very, very strong in insisting that each State has its own market.
There are different issues in each State, and that right-hand chart
there, Senator, shows that.

It is true that for some reason—I do not know the Texas market
well enough to say what it is—for some reason, yes, there is a prob-
lem in Texas, but look at all of the other States. Many of those
States are not just making adequate rates of return, they are mak-
ing excessive rates of return. So it just does not make sense for
Congress to pass a law which would prohibit injured people from
recovering in States where the insurance companies are already
making excessive rates of return.
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Senator ENSIGN. Could you put up the chart comparing Califor-
nia and Colorado and their rates.

These are the rates. And, Mr. Smarr, maybe you can address this
since your company does business all across the country.

Los Angeles, $54,000, as far as for an OB, but if you go up and
down the chart, it seems to me that Colorado does not do too badly
there, compared to these other rates. As a matter of fact, if you put
Nevada in there, and especially Southern Nevada, where some of
the bigger claims have been, although Northern Nevada just got
their rate increases and from what I have been hearing their rates
just took a huge increase, that $54,000 would be a small rate.

Dr. Wilbourn, your experience of the $108,000, I think that that
was on the low end of a lot of them. I think a lot of people I have
heard from have been up to the $130- $140 thousand range in Ne-
vada.

Dr. WILBOURN. That was quoted to me because I would have dis-
counts; the 5-percent discount for attending educational——

Senator ENSIGN. Right.

Dr. WILBOURN. —and discounts for having no lawsuits, but also
the $108- was quoted if I reduced the number of deliveries.

Senator ENSIGN. Right. And, by the way, these numbers are not
cheap. I do not think anybody is looking at that. Those numbers
are not cheap in the first place. I mean, the Los Angeles and the
Denver numbers, those are fairly significant numbers in the first
p}llace, let alone when we start getting to the right side of these
charts.

But the thing that is most evident to me is that Colorado did not
have a Prop 103, and they have had very, very good success.

Dr. Wilbourn, I want to ask you about the part of Colorado’s leg-
islation that requires somebody to be an expert in their field to tes-
tify. Now, I do not have any statistics on this, but I have heard
time and time again from physicians that a common practice has
become in fact it is becoming almost an industry, for some physi-
cians out there that only go around and testify. They are not an
expert in that field, but trial lawyers know that they can pick them
off, bring them in, and they are very convincing. They are becoming
professional witnesses, and they are able to convince those juries
that they are an expert in areas they are not, so this seems to be
a big problem with our legal system today.

Can you comment on that?

Dr. WILBOURN. I sure can. I do not know if you are aware, Sen-
ator Ensign, that when I was in Nevada, I sat on the medical-den-
tal screening panel for the State before it was abolished with our
last legislative act. For those not aware, many of the Senators
today talked about having an affidavit or someone to verify this is
an adequate lawsuit, in Nevada, the way it used to work when I
was there, if someone sued you, it went to the medical-dental
screening panel. At that panel, was three physicians and three at-
torneys who reviewed the chart for probability of malpractice.

If the panel felt that there was a probability of malpractice, that
was the ruling that went out and could be presented in court. If
they felt there was no reasonable probability of malpractice, that
was the ruling that went out and could be presented in court. And
from what I understand, if the panel could not agree, which often-
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times happen when you have three attorneys and three physicians
in a room together, it went out as no report. This did not keep a
case from going to trial. They could still take it.

In that capacity, in reviewing those cases, first of all, it was very
rare to have one of the physicians on that panel be someone who
was a specialist in that field. We often had to exempt ourself be-
cause we knew that person from medical meetings.

But then even when we got into reviewing, their expert witness,
the plaintiff's expert witnesses, most, and I will point out that most
of the attorneys who served on that panel were plaintiff trial law-
yers, they would even make comment about, you know, it must be
really bad if this is the only expert witness they could find. They,
themselves, recognized that there were very bad expert witnesses
that were more or less hired guns—if we give this person enough
money, they will raise their hand and swear an oath.

So I agree with you that I think a lot of times there is no legit-
imacy to who is an expert witness. Many times the expert witness
does not even practice in the same field of medicine.

Senator ENSIGN. Thank you. I need to excuse myself. We are
going to turn the gavel over to Senator Sessions.

Mr. Montemayor, if you have to excuse yourself for a flight, go
ahead and feel free to do that.

Thank you very much for the rest of the panel. I will turn it over
to Senator Sessions.

Senator SESSIONS [presiding]. Thank you, Mr. Chairman.

Mr. ANGOFF. May I excuse myself for a flight, too, Mr. Chair-
man?

Senator SESSIONS. Certainly.

Mr. ANGOFF. Thank you very much.

Senator SESSIONS. At this moment I am the chairman, I guess.

Thank you very much, both of you, for your insightful testimony.
It is something that we are going to have to wrestle with. We are
going to have to get the facts, and then make some decision about
what action, if any, we should take.

Mr. Smarr, you have heard the argument over the Proposition
103. Do you have anything further to add or to raise about that?
That was the question that Dr. Ensign asked me to ask you.

Mr. SMARR. Senator Sessions, only to reiterate that Prop 103 was
a one-time 20-percent rollback in rates that was to be refunded to
California physicians, and it was the only thing that was required
of the medical malpractice insurers in California. They did not
lower their premiums.

I read from one of the consent agreements, paragraph 2, “The
amount specified in paragraph 1 above . . .” which is the 20 per-
cent “. . . including the interest specified therein shall constitute
respondent’s entire rollback refund obligation pursuant to Insur-
ance Code Section 186101.”

Now, the California carriers did not decrease their rates, and
they returned the 20 percent as part of their normal dividend proc-
ess. But one other thing, I mentioned the NORCAL Mutual Insur-
ance Company, during the legal contest of Prop 103, NORCAL ac-
tually had two independent rate decreases filed and which were
held up by the legal mechanisms of considering whether or not
Prop 103 was constitutional.
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And so the doctors in California actually did not benefit from the
two filings, a reduction of 12 percent and the other was, I believe,
a reduction of 2 percent, and so they paid higher premiums because
of Prop 103 for a period of a couple years, until this mess could be
sorted out.

Senator SESSIONS. I know someone well in a law firm, and they
defend hospital and nursing home lawsuits, and Mississippi has
passed some reform, and I understand hundreds of lawsuits have
been filed in advance of that law becoming effective. So that would
indicate to me that there is some impact on litigation.

But, you know, I tend to believe that it is difficult under current
circumstances to do away with a contingent fee, in general. Some-
times that is just a necessary part of the system under the way we
operate today. But when you have circumstances like asbestos,
where we had testimony that only 40 percent of the money paid out
by the asbestos companies actually got to the victims, and what we
also know is that many, many people are being paid substantial
sums of money who were exposed but have never gotten sick. We
know there are 200,000-some-odd cases pending. We know that the
cost of litigation, and there are great delays in it.

It seems to me that since the asbestos companies have ceased to
contend they did not know that asbestos was dangerous and are
willing to compensate ill patients, somehow we ought to have a sys-
tem so if you mesothelioma, cancer or that sort of thing as a result
of asbestos, then somebody ought to write you a check, and you
should hardly even need a lawyer at all.

Certainly, these large fees could be reduced, and then the asbes-
tos company would have less money to expend on defense, the
plaintiffs would have less litigation expense, there would be less
delay, and the ill person could be paid.

Does that make sense to you, Mr. Smarr?

Mr. SMARR. Oh, it does, Senator Sessions. And I agree that it is
hard to understand how a contingency fee applies to a case where
there really is no contingency, where it is a question not of causa-
tion, but of damages and how much.

The legislation that the PIAA supports in the House is H.R. 5,
which was passed as H.R. 4600 last year in the House. I think Sen-
ator Ensign introduced a similar bill in the Senate last year. That
has a sliding scale for plaintiff attorney contingency fees, and for
example under that provision, and that is similar to the California
MICRA provisions, that the contingency fee is 40 percent of the
first $50,000, and it slides up until it is 15 percent of amounts over
$600,000.

In the case of a million-dollar payment, the plaintiff attorney has
to be satisfied with only $220,000 in a contingency fee, but that is
better than 40 percent or 50 percent of a million dollars. That pro-
vision, we feel, actually tempers the effects of the contingency-fee
arrangement and puts more money into the pocket of the patient.

Senator SESSIONS. Well, we need to wrestle with that issue of
compensation, and certainly we need to deal with the question of
when the defendant knows they did wrong, they know there was
an error occurred, they are willing to compensate. There should be
a better way of getting prompt compensation under those cir-
cumstances.
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The question of, as Ms. McDougal raised, pain and suffering, dis-
figurement, those are matters that are very important, and how we
control or limit that I am not sure at this time. I am not sure pre-
cisely what role that this Congress should carry out at this time.
I would just say this: I have no doubt we do have a crisis because
we are trying to wrestle with how to give more health care to more
Americans and not have the costs go through the roof. Every year
we are dealing with Medicare and Medicaid costs that seem to be
going up. More and more people are aging, and they need more
health care. We need the absolute most efficient system that this
country can provide to get good, quality health care.

And when you see these huge premiums being paid out by hos-
pitals and doctors, those are not expenditures reasonably likely to
produce much direct health benefit.

So I think if we could come up with a way to compensate those
who truly need it, keep the overall costs down, speed up perhaps
that system and at the same time reduce this heavy insurance bur-
den would be good.

I would also ask Dr. Wilbourn if a series of—you know, the the-
ory is that the punitive damages punish, but if you have 10 OBs
in a community, and two of them get sued and get hit with big ver-
dicts, what happens to the premiums for all 10 doctors in the com-
munity?

Dr. WILBOURN. They all go up.

Senator SESSIONS. They all go up.

Dr. WIiLBOURN. They all go up.

Senator SESSIONS. So, in effect, if one doctor fails, the way our
system works, the punitive damages is not just punishing that doc-
tor, it is punishing innocent doctors, also.

Dr. WiLBOURN. Correct.

Senator SESSIONS. So we need to wrestle with our legal system.
It has been great for us. The rule of law has preserved our free-
doms and provided our strong economy, and I believe we can make
some progress on this, and I look forward to working on it.

I thank all of you for your attendance. Is there anything else you
would like to add for the record? We will give you some time to do
that in writing if you would like.

Dr. WILBOURN. Thank you for having us.

Senator SESSIONS. Thank you very much. It has been a very in-
teresting panel. We are adjourned.

[Additional material follows.]
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OPENING STATEMENT OF SENATOR LEAHY

Today I am pleased to introduce the “Medical Malpractice Insur-
ance Antitrust Act of 2003” along with Senators Kennedy, Durbin,
Edwards, Rockefeller, Reid, Boxer, Feingold, and Corzine. In the
deafening debate about medical malpractice, I believe this legisla-
tion is a clear and calm statement about fixing one significant part
of the system that is broken—skyrocketing insurance premiums for
medical malpractice. Our health care system is in crisis. We have
heard that statement so often that it has begun to lose the force
of its truth, but that truth is one we must confront and the crisis
is one we must abate.

Unfortunately, dramatically rising medical malpractice insurance
rates are forcing some doctors to abandon their practices or to cross
state lines to find more affordable situations. Patients who need
care in high-risk specialties—like obstetrics—and patients in areas
already under-served by health care providers—like many rural
communities—are too often left without adequate care.

We are the richest and most powerful nation on earth. We should
be able to ensure access to quality health care to all our citizens
and to assure the medical profession that its members will not be
driven from their calling by the manipulations of the malpractice
insurance industry.

The debate about the causes of this latest insurance crisis and
the possible cures grows shrill. I hope today’s hearing will be a
calmer and more constructive discussion. My principal concerns are
straightforward: That we ensure that our nation’s physicians are
able to provide the high quality of medical care that our citizens
deserve and for which the United States is world-renowned, and
that in those instances where a doctor does harm a patient, that
patient should be able to seek appropriate redress through our
court system.

To be sure, different states have different experiences with medi-
cal malpractice insurance, and insurance remains a largely state-
regulated industry. Each state should endeavor to develop its own
solution to rising medical malpractice insurance rates because each
state has its own unique problems. Some states—such as my own,
Vermont—while experiencing problems, do not face as great a crisis
as others. Vermont’s legislature is at work to find the right an-
swers for our state, and the same process is underway now in other
states. To contrast, in states such as West Virginia, Pennsylvania,
Florida, and New Jersey, doctors are walking out of work in protest
over the exorbitant rates being extracted from them by their insur-
ance carriers.

Thoughtful solutions to the situation will require creative think-
ing, a genuine effort to rectify the problem, and bipartisan consen-
sus to achieve real reform. Unfortunately, these are not the charac-
teristics of the Administration’s proposal. Ignoring the central
truth of this crisis—that it is a problem in the insurance industry,
not the tort system—the Administration has proposed a plan that
would cap non-economic damages at $250,000 in medical mal-
practice cases. The notion that such a one-size-fits-all scheme is the
answer runs counter to the factual experience of the states.
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Most importantly, the President’s proposal does nothing to pro-
tect true victims of medical malpractice. A cap of $250,000 would
arbitrarily limit compensation that the most seriously injured pa-
tients are able to receive. The medical malpractice reform debate
too often ignores the men, women and children whose lives have
been dramatically—and often permanently—altered by medical er-
rors.

The President’s proposal would prevent such individuals—even if
they have successfully made their case in a court of law—from re-
ceiving adequate compensation. We are fortunate in this nation to
have many highly qualified medical professionals, and this is espe-
cially true in my own home state of Vermont. Unfortunately, good
doctors sometimes make errors. It is also unfortunate that some
not-so-good doctors manage to make their way into the health care
system as well. While we must do all that we can to support the
men and women who commit their professional lives to caring for
others, we must also ensure that patients have access to adequate
remedies should they receive inadequate care.

High malpractice insurance premiums are not the result of mal-
practice lawsuit verdicts. They are the result of investment deci-
sions by the insurance companies and of business models geared to-
ward ever-increasing profits. But an insurer that has made a bad
investment, or that has experienced the same disappointments
from Wall Street that so many Americans have, should not be able
to recoup its losses from the doctors it insures. The insurance com-
pany should have to bear the burdens of its own business model,
just as the other businesses in the economy do.

But another fact of the insurance industry’s business model re-
quires a legislative correction—its blanket exemption from federal
antitrust laws. Insurers have for years—too many years—enjoyed
a benefit that is novel in our marketplace. The McCarran-Ferguson
Act permits insurance companies to operate without being subject
to most of the federal antitrust laws, and our nation’s physicians
and their patients have been the worse off for it. Using their ex-
emption, insurers can collude to set rates, resulting in higher pre-
miums than true competition would achieve—and because of this
exemption, enforcement officials cannot investigate any such collu-
sion. If Congress is serious about controlling rising premiums, we
must objectively limit this broad exemption in the McCarran-Fer-
guson Act.

That is why today I introduce the “Medical Malpractice Insur-
ance Antitrust Act of 2003.” I want to thank Senators Kennedy,
Durbin, Edwards, Rockefeller, Reid, Boxer, Feingold, and Corzine
for cosponsoring this essential legislation. Our bill modifies the
McCarran-Ferguson Act with respect to medical malpractice insur-
ance, and only for the most pernicious antitrust offenses: price fix-
ing, bid rigging, and market allocations. Only those anticompetitive
practices that most certainly will affect premiums are addressed. I
am hard pressed to imagine that anyone could object to a prohibi-
tion on insurance carriers’ fixing prices or dividing territories. After
all, the rest of our nation’s industries manage either to abide by
these laws or pay the consequences.

Many state insurance commissioners police the industry well
within the power they are accorded in their own laws, and some
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states have antitrust laws of their own that could cover some anti-
competitive activities in the insurance industry. Our legislation is
a scalpel, not a saw. It would not affect regulation of insurance by
state insurance commissioners and other state regulators. But
there is no reason to continue a system in which the federal enforc-
ers are precluded from prosecuting the most harmful antitrust vio-
lations just because they are committed by insurance companies.

Our legislation is a carefully tailored solution to one critical as-
pect of the problem of excessive medical malpractice insurance
rates. I hope that quick action by the Judiciary Committee and
then by the full Senate, will ensure that this important step on the
road to genuine reform is taken before too much more damage is
done to the physicians of this country and to the patients they care
for. Only professional baseball has enjoyed an antitrust exemption
comparable to that created for the insurance industry by the
McCarran-Ferguson Act. Senator Hatch and I have joined forces
several times in recent years to scale back that exemption for base-
ball, and in the Curt Flood Act of 1998 we successfully eliminated
the exemption as it applied to employment relations. I hope we can
work together again to create more competition in the insurance in-
dustry, just as we did with baseball.

If Congress is serious about controlling rising medical mal-
practice insurance premiums, then we must limit the broad exemp-
tion to federal antitrust law and promote real competition in the
insurance industry.

OPENING STATEMENT OF SENATOR HATCH

First I would like to thank everyone for being here today and es-
pecially Chairman Gregg of the HELP committee for agreeing to
hold this joint hearing. I know we both believe that this is a very
important issue, worthy of our attention and of every effort nec-
essary to find a resolution to this crisis.

Chairman Gregg and I share a deep concern about how this has
affected patient care in our home states and across the country. Pa-
tient access to healthcare has diminished significantly because out-
of-control litigation and frivolous lawsuits have caused medical li-
ability insurance premiums to skyrocket—forcing needed doctors
out of practice. During the last two years alone, premiums have in-
creased by as much as 81% according to some insurers. Doctor un-
availability is a crisis in 12 states and threatens to become one in
at least 30 others. One of our witnesses here today, Leanne Dyess,
will tell us how the unavailability of a neurosurgeon tragically im-
pacted her family. We should all be concerned—each one of us runs
the risk that necessary care may be unavailable because the doctor
we need is no longer able to practice.

Do we really want our healthcare system to be nothing more
than a game of Russian roulette—leaving it to chance whether a
doctor will be available when we need one? Sadly, that is what is
happening. Doctors are leaving specialties in record numbers be-
cause they can no longer afford to practice. It is truly the most vul-
nerable patients, those who need emergency care, specialty surgery
or obstetric care who are most severely impacted

I am very concerned about the increasing shortage of doctors in
my home state of Utah. A study by the Utah Medical Association
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underscores the alarming problem in my state: “50.5 percent of
Family Practitioners in Utah have already given up obstetrical
services or never practiced obstetrics.” One third of the remainder
say they plan to stop providing OB services within the next decade.
Most plan to stop within the next five years. According to this
study: “Professional liability concerns [were] given as the chief con-
tributing factor in the decision to discontinue obstetrical services.
Such concerns include the cost of liability insurance premiums, the
hassles and costs involved in defending against obstetrical lawsuits
and a general fear of being sued in today’s litigious environment.”

One resident of Salt Lake City, Lois Collins, had to wait six
months for a routine OB appointment. Kori Wilhelm related in a
recent Washington Post story how she is forced to make a three
hour roundtrip to Cheyenne, Wyoming to get specialized treatment
that is no longer available in her area, because her own doctor was
forced to give up delivering babies. Laurie Peel will testify today
about her difficulty in obtaining obstetric care in North Carolina.
These are just a few of the many examples of the personal costs
of the current situation.

As many of you know, before coming to Congress, I personally
litigated medical liability cases—in some cases I represented the
plaintiff in others I represented the defendant. I saw first-hand,
heart-wrenching cases in which mistakes were made, and I know
that we will hear more today about those cases which deserve ac-
cess to appropriate remedies. But, more often, I witnessed heart-
wrenching cases in which mistakes were not made and doctors
were forced to expend valuable time and resources defending them-
selves against frivolous lawsuits.

Let me make one thing perfectly clear. No one believes more
than I that victims of real malpractice should be compensated
swiftly and appropriately for their losses. But that is not what is
going on today. Instead, patients are forced to meander through a
complicated and exhausting legal system and often are awarded
damages only after years of legal bickering. Moreover, our current
medical litigation system resembles a lottery more than it does a
system of justice. In some cases, juries award plaintiffs astounding
and unreasonable sums in damages. A sizable portion of those
awards does not even go to the plaintiff. It goes to the attorneys.
The result: to pay for these awards, insurance premiums go up for
all doctors, and in some cases insurance becomes completely un-
available. Consequently, doctors cannot practice and patients can-
not obtain the care they desperately need.

Every American is impacted by frivolous litigation and the defen-
sive medicine that results. It is not just the frivolous suits that
drive up healthcare costs. The unnecessary tests doctors feel com-
pelled to perform increase health care costs also. A recent study by
the Department of Health and Human Services indicates that “Ex-
cessive liability . . . adds $30 billion to $60 billion annually to
Federal Government payments for Medicare, Medicaid . . . and
other government programs.”

Some will try to point the finger at the insurance industry,
claiming that the crisis is false or due to intentional misconduct on
the part of insurers. That, in my opinion, is a red herring. There
is nothing to suggest that states have been remiss in regulating the
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insurance industry, and there are no data to suggest that collusion
is the cause of rising malpractice insurance rates.

The National Association of Insurance Commissioners concurs,
stating in a February 7, 2003 letter that “[T]he evidence points to
high loss ratios, not price-fixing, as the primary driver of escalating
premiums.” They further state that:

“Non-profit physician owned mutual insurers have developed in
response to market availability concerns . . . Careful inspection
will show that a mutual insurer is concerned with its policy hold-
ers’ interests. Since each policy holder is also an owner of the com-
pany and the company is a non-profit entity, the goal of the mutual
insurer is to deliver medical malpractice insurance to its policy-
holder/owners as inexpensively as possible. To do otherwise would
contradict the goals of the mutual and jeopardize its non-profit sta-
tus.”

I look forward to today’s hearing, and our panel of witnesses, in
the hope that they will shed some light on these issues. It is time
to address this crisis head on, and today’s hearing is a first step
in that direction.

PREPARED STATEMENT OF SENATOR FEINGOLD

Thank you Mr. Chairman. I want to welcome all of the witnesses
this afternoon. In particular, I want to welcome Linda McDougal
from my home state of Wisconsin, who has become in a short time
one of the best known and most articulate advocates for preserving
the rights of victims of medical malpractice to receive adequate
compensation through our legal system.

Ms. McDougal, none of us can ever truly imagine the horrible
suffering you have endured. All we can do is say that we are ter-
ribly, terribly sorry that this happened to you and that we will do
everything we can to prevent similar suffering for others who go to
their health care providers seeking aid and comfort, not pain or
disfigurement.

Mr. Chairman, I hope everyone on these two Senate committees,
whether they are here or not, will read or listen to Linda
McDougal’s testimony and learn about her experience. It is a pow-
erful cautionary note for those of us who are charged with develop-
ing and voting on legislation concerning medical malpractice liabil-
ity and insurance.

Can anyone in this room or on these committees look Linda
McDougal or any of the thousands of victims of catastrophic medi-
cal malpractice in the eye and say, “$250,000 is all your pain and
suffering are worth”? Would any of us be able to tell our wives or
our daughters that their damages should be limited to $250,000 if
they were the victims of such unspeakable pain and lifelong sad-
ness?

That is the challenge we face Mr. Chairman. There is no ques-
tion that we have a problem in this country over the cost of mal-
practice insurance. But the solution cannot be to penalize innocent
victims like Linda McDougal, to prolong and extend their suffering
by denying them adequate compensation.

We have virtually no evidence that caps on economic damages
will actually lower insurance rates. More importantly, I have yet
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to hear an explanation of how this is fair to Linda McDougal and
others like her.

I regret that we are pursuing this kind of legislation, but I want
to sincerely thank you, Ms. McDougal, for the sacrifices you have
made to share your story with the committee and the public. I can
only hope that we learn the lessons you are trying to teach us.

Thank you Mr. Chairman.

PREPARED STATEMENT OF LAURIE PEEL

Since July, when I was asked to participate in a roundtable discussion with the
President on malpractice reform, I've heard a lot of tragic, really poignant stories
on both sides of the issue. My own experience may not be tragic, but I think it illus-
trates the difficulties patients across the nation—and especially women—are experi-
encing.

I live in a community, Raleigh, North Carolina, which enjoys healthcare probably
as good as, if not better than, any in the Country. I, and my family, all have excel-
lent doctors. Yet even in Raleigh, when I first had a healthcare crisis, I had a very
hard time finding a doctor who would take me. And when I was lucky enough to
find a great one, Dr. John Schmitt, he ultimately was driven out of business by his
overwhelming frustrations with the crippling cost of malpractice insurance. (He now
is on faculty at UVA School of Medicine). As he explained in a letter to all of his
patients in July of 2002, he could no longer practice medicine the way he wanted
to, and always had. And that is frankly, what we should all want from our doctors

. . and maybe even demand.

I first came to Dr. Schmitt under difficult circumstances. I was married less than
a year and had just moved to Raleigh, and had no Ob/Gyn there. I was 11 weeks
pregnant, experiencing complications—which turned out to be a miscarriage—and in
need of immediate medical attention. As a “high-risk patient”, though, no Ob/Gyn
would take me in. When I got to Raleigh I called every practice I could find, and
was told again and again that the practice was full and wouldn’t be taking new pa-
tients. Fortunately, Dr. Schmitt learned of my plight, called me back and took me
in.
I soon discovered he was one of Raleigh’s leading Ob/Gyns, yet he had all the time
in the world for my husband and me. In the five years I saw Dr. Schmitt, he helped
me through the biggest disappointment in my life, my biggest health scare, and fi-
nally helped me realize the greatest joy of any life. In short, my relationship with
Dr. Schmitt was everything one could hope for from a doctor. It’s also a relationship
both he and all of his patients would very much like to continue. But we can’t be-
cause of the crippling cost of medical liability insurance. What he must pay to pro-
tect himself from the remote possibility of lawsuits (or at least legitimate ones) has
prevented Dr. Schmitt from continuing the outstanding practice he had made his
life’s work. And stories like his are, I believe, truly tragic for us all.

Now, I've seen both sides of this issue in a very real and personal way. My father
is a doctor, as are my brother and his wife. But my family has also suffered from
medical errors. I don’t want—and I don’t know any doctor who does—to deny vic-
tims of medical errors adequate redress for their injuries. And certainly my father,
brother and every doctor I know wants to hold the medical profession to the highest
possible standards.

But the way to address malpractice can’t be to destroy the possibility of good prac-
tice—or drive away those doctors, like Dr. Schmitt, who do practice to the very best
of their abilities. None of us can afford that. I don’t know the solution, but I do urge
you to find one. And Mr. Chairman, I very much appreciate that that’s what you're
trying to do.

PREPARED STATEMENT OF LINDA MCDOUGAL

First, I want to thank Chairman Gregg, Chairman Hatch, and Senators Kennedy
and Leahy. I greatly appreciate the opportunity you have given me. My name is
Linda McDougal and I am a victim of medical malpractice.

I am 46 years old. I live with my husband and sons in Woodyville, a small commu-
nity in northwestern Wisconsin. My husband and I are both veterans of the United
States Navy. This is my story.

About 8 months ago, in preparation for my annual physical, I went to the hospital
for a routine mammogram. I was called back for additional testing and had a needle
biopsy. Within a day I was told that I had breast cancer.
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My world was shattered. My husband and I discussed the treatment options and
decided on the one that would give me the best chance of survival, and maximize
my time alive with my family. We made the difficult, life-changing decision to un-
dergo what we believed was the safest, long-term treatment—a double mastectomy.

Forty-eight hours after my surgery, the surgeon walked in my room and said, “I
have bad news for you. You don’t have cancer.”

I never had cancer. My breasts were needlessly removed. The pathologist switched
my biopsy slides and paperwork with someone else’s. Unbelievably, I was given an-
other woman’s results.

I was in shock. My husband was with me in the room and we were reduced to
tears. Today, I am still in shock. To some extent, it was easier to hear from the
doctor that I supposedly had cancer, than to hear—after both my breasts were taken
from me—the fact that I never had cancer. How could the doctors have made this
awful mistake?

The medical profession betrayed the trust I had in them.

It’s been very difficult for me to deal with this. My scars are not only physical,
but emotional. After my breasts were removed, I developed raging infections requir-
ing emergency surgery. Because of my ongoing infections, I am still unable to have
reconstructive surgery. I don’t know whether I will ever be able to have anything
that will ever resemble breasts.

After I came forward publicly with my story, I was told that one of the patholo-
gists involved had a ten-year exemplary performance record, and that she would not
be reprimanded or punished in any way until a second “incident” occurred. Should
soineor)ne else have to suffer or even die before any kind of disciplinary action is
taken?

While there are no easy answers, apparently now the insurance industry is telling
Congress it knows exactly how to fix what it believes to be the “problem” caused
by malpractice—by limiting the rights of people, like me, who have suffered perma-
nent, life-altering injuries.

Arbitrarily limiting victims’ compensation is wrong. Malpractice victims that may
never be able to work again and may need help for the rest of their lives should
be fairly compensated for their suffering. Without fair compensation, a terrible fi-
nancial burden is imposed on their families.

Those who would limit compensation for life-altering injuries say that malpractice
victims still would be compensated for not being able to work, meaning, they would
be compensated for their economic loss. Well, I didn’t have any significant economic
loss. My lost wages were approximately $8,000, and my hospital expenses of ap-
proximately $48,000 were paid for by my health insurer. My disfigurement from
medical negligence is almost entirely non-economic.

As you discuss and debate this issue, I urge you to remember that no two people,
no two injuries, and no two personal situations are identical. It is unfair to suggest
that all victims should be limited to the same one-size-fits-all, arbitrary cap that
benefits the insurance industry at the expense of patients. Victims deserve to have
their cases decided by a jury that listens to the facts of a specific case and makes
a determination of what is fair compensation based on the facts of that case.

Recently, I heard a politician on the news argue in favor of limiting patients’ com-
pensation. He said insurance companies need the predictability of knowing, in ad-
vance, the maximum amount they might have to pay to injured patients. He said
lack of predictability makes it hard for insurance companies to run their businesses
profitably. We’d all like to be able to count on the predictability that this politician
wants for insurers. But life doesn’t work that way. My case is a perfect example.

I could never have predicted or imagined in my worst nightmare that I would end
up having both my breasts removed needlessly because of a medical error. No one
plans on being a victim of medical malpractice. But it happened, and now, proposals
are being discussed that would further hurt people like me . . . all for the sake of
helping the insurance industry.

I'm not asking for sympathy. What happened to me may happen to you or some-
one you love. When it does, maybe you will understand why I am sharing my story.
The rights of every injured patient in America are at stake. Limiting victims’ com-
pensation in malpractice cases puts the interests of the insurance industry ahead
of patients who have been hurt, who have suffered life-altering injuries like loss of
limbs, blindness, brain damage, infertility or sexual dysfunction, or the loss of a
child, spouse or parent.

Instead of taking compensation away from people who have been hurt and putting
it in the pockets of the insurance industry, we should look for ways to improve the
quality of health care services in our country to reduce preventable medical errors
like the one that cost me my breasts; part of my sexuality; and part of who I am
as a woman.
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Medical malpractice kills as many as 98,000 Americans each year and it perma-
nently injures hundreds of thousands of others. We must make hospitals, doctors,
HMOs, drug companies and health insurers more accountable to patients. A good
start would be to discipline health care providers who repeatedly commit mal-
practice. We should make the track records of individual health care providers avail-
able to the general public, instead of protecting bad doctors at the expense of un-
knowing patients.

Limiting victims’ compensation will not make health care safer or more afford-
able. All it will do is add to the burden of people whose lives have already been
shattered by medical errors. Every patient should say no to any legislation that does
not put patients first. I urge you to do the same.

Thank you for your time and consideration.

PREPARED STATEMENT OF LEANNE DYESS

Chairman Hatch, Chairman Gregg, Senators Leahy and Kennedy, distinguished
members of the Senate Judiciary and HELP committees, it’s an honor for me to sit
before you this afternoon—to open up my life, and the life of my family, in an at-
tempt to demonstrate how medical liability costs are hurting people all across Amer-
ica. While others may talk in terms of economics and policy, I want to speak from
the heart.

I want to share with you the life my two children and I are now forced to live
because of a crisis in health care that I believe can be fixed. And when I leave and
the lights turn off and the television cameras go away, I want you—and all Amer-
ica—to know one thing, and that is that this crisis is not about insurance. It’s not
about doctors, or hospitals, or even personal injury lawyers. It’s a crisis about indi-
viduals and their access to what I believe is, otherwise, the greatest health care in
the world.

Our story began on July 5th of last year, when my husband Tony was returning
from work in Gulfport, Mississippi. We had started a new business. Tony was work-
ing hard, as was I. We were doing our best to build a life for our children, and their
futures were filled with promise. Everything looked bright. Then, in an instant, it
changed. Tony was involved in a single car accident. They suspect he may have fall-
en asleep, though we’ll never know.

What we do know is that after removing him from the car, they rushed Tony to
Garden Park hospital in Gulfport. He had head injuries and required immediate at-
tention. Shortly thereafter, I received the telephone call that I pray no other wife
will ever have to receive. I was informed of the accident and told that the injuries
were serious. But I cannot describe to you the panic that gave way to hopelessness
when they somberly said, “We don’t have the specialist necessary to take care of
him. We need to airlift him to another hospital.”

I couldn’t understand this. Gulfport is one of the fastest growing and most pros-
perous regions of Mississippi. Garden Park is a good hospital. Where, I wondered,
was the specialist—the specialist who could have taken care of my husband?

Almost six hours passed before Tony was airlifted to the University Medical Cen-
ter—six hours for the damage to his brain to continue before they had a specialist
capable of putting a shunt into his brain to drain the swelling—six unforgettable
hours that changed our life.

Today Tony is permanently brain damaged. He is mentally incompetent, unable
to care for himself—unable to provide for his children—unable to live the vibrant,
active and loving life he was living only moments before his accident.

I could share with you the panic of a woman suddenly forced into the role of both
mother and father to her teenage children—of a woman whose life is suddenly
caught in limbo, unable to move forward or backward. I could tell you about a
woman who now had to worry about the constant care of her husband, who had to
make concessions she thought she’d never have to make to be able to pay for his
therapy and care. But to describe this would be to take us away from the most im-
portant point and the value of what I learned.

Senator Hatch, I learned that there was no specialist on staff that night in Gulf-
port because rising medical liability costs had forced physicians in that community
to abandon their practices. In that area, at that time, there was only one doctor who
had the expertise to care for Tony and he was forced to cover multiple hospitals—
stretched thin and unable to care for everyone. Another doctor had recently quit his
practice because his insurance company terminated all of the medical liability poli-
cies nationwide. That doctor could not obtain affordable coverage. He could not prac-
tice. And on that hot night in July, my husband and our family drew the short
straw.
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I have also learned that Mississippi is not unique, that this crisis rages in States
all across America. It rages in Nevada, where young expectant mothers cannot find
ob/gyns. It rages in Florida, where children cannot find pediatric neurosurgeons.
And it rages in Pennsylvania, where the elderly who have come to depend on their
orthopedic surgeons are being told that those trusted doctors are moving to States
where practicing medicine is affordable and less risky.

The real danger of this crisis is that it is not readily seen. It’s insidious, like ter-
mites in the structure of a home. They get into the woodwork, but you cannot see
the damage. The walls of the house remain beautiful. You don’t know what’s going
on just beneath the surface. At least not for a season. Then, one day you go to hang
a shelf and the whole wall comes down; everything is destroyed. Before July 5th,
I was like most Americans, completely unaware that just below the surface of our
nation’s health care delivery system, serious damage was being done by excessive
and frivolous litigation—litigation that was forcing liability costs beyond the ability
of doctors to pay. I had heard about some of the frivolous cases and, of course, the
awards that climbed into the hundreds of millions of dollars. And like most Ameri-
cans I shook my head and said, “Someone hit the lottery.”

But I never asked, “At what cost?” I never asked, “Who has to pay for those in-
credible awards?” It is a tragedy when a medical mistake results in serious injury.
But when that injury—often an accident or oversight by an otherwise skilled physi-
cian—is compounded by a lottery-like award, and that award along with others
make it too expensive to practice medicine, there is a cost. And believe me, it’s a
terrible cost to pay.

Like most Americans, I did not know the cost. I did not know the damage. You
see, Senator Hatch, it’s not until your spouse needs a specialist, or you're the expect-
ant mother who needs an ob/gyn, or it’s your child who needs a pediatric neuro-
surgeon, that you realize the damage beneath the surface.

From my perspective, sitting here today, this problem far exceeds any other chal-
lenge facing America’s health care—even the challenge of the uninsured. My family
had insurance when Tony was injured. We had good insurance. What we didn’t have
was a doctor. And now, no amount of money can relieve our pain and suffering. But
knowing that others may not have to go through what we’ve gone through, could
go a long way toward helping us heal.

Senator Hatch, I know of your efforts to see America through this crisis. I know
this is important to you, and that it’s important to the President. I know of the pri-
ority Congress and many in the Senate are placing upon doing something . . . and
doing it now. Today, I pledge to you my complete support. It is my prayer that no
woman—or anyone else—anywhere will ever have to go through what I've gone
through, and what I continue to go through every day with my two beautiful chil-
dren and a husband I dearly love.

PREPARED STATEMENT SHELBY L. WILBOURN, MD.
WHO WILL DELIVER AMERICA’S BABIES?

The Impact of Excessive Litigation

On behalf of the American College of Obstetricians and Gynecologists (ACOG), an
organization representing more than 45,000 physicians dedicated to improving the
health care of women, I thank Chairman Hatch and Chairman Gregg for holding
this important hearing to examine the medical liability crisis facing this nation.
Women across America are asking, “Who will deliver my baby?” ACOG deeply ap-
preciates your leadership and commitment to ending this crisis.

We urge Congress to pass meaningful medical liability reform, patterned on Cali-
fornia’s MICRA law, and bring an end to the excessive litigation restricting women’s
access to health care.

I. Doctors Help Every Day

My name is Dr. Shelby L. Wilbourn and I am an Ob/Gyn who recently relocated
to Belfast, Maine after 12 years of practice in Las Vegas, Nevada.

Every day in America, doctors help millions of mothers, children, grandfathers,
and sisters live another day, see another birthday, play another game. Every day,
beautiful newborns go home with their mother. Every day, there is another breast
cancer survivor or a life saved by a highly trained physician.

Doctors help make miracles happen every day in America. This is what makes
our American health care system the envy of the entire world. And this is what’s
at stake in this debate about medical liability reform.
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II. Personal Effects of The Medical Liability Crisis on My Practice

Liability isn’t about fault or bad practice anymore. It’s about hitting a jackpot.
Even the very best Ob/Gyns have been sued, many more than once. Even doctors
who have never been sued are seeing their liability premiums double and triple—
not because they’re bad doctor, but because they practice in a litigation-happy field
where everyone is fair game.

Let me cite a perfect example, which demonstrates the imbalance of the current
tort system. I just recently relocated to Maine after 12 years of practice in Nevada
because of the skyrocketing liability insurance premiums in that State. I had a vi-
brant Ob/Gyn practice, taught at the University of Nevada, and served as a member
of the board of the directors of the Clark County Ob/Gyn Society. The Society
worked in conjunction with Governor’s Task Force on the medical liability crisis.

I left Nevada because the litigation climate had driven the medical liability pre-
miums to astronomical heights. In 2002, Las Vegas Ob/Gyns paid as much as
$141,760, a 49.5 percent increase from 2001. In Clark County, there are only 106
Ob/Gyns, private, public, and resident practitioners, left to deliver an estimated
23,000 babies in 2003—an average of 216 babies per Ob/Gyn. Of these, 80 percent
no longer accept Medicaid patients because of the threat of litigation coupled with
low reimbursement.

Last July, I was privileged to meet with President Bush in North Carolina to dis-
cuss the medical liability crisis on a national level. At that time, I had never been
named in a lawsuit, a fact that was made known during the roundtable discussion.
Within days of my meeting with President Bush, a lawsuit was filed against me.
In addition, all but one of the doctors Governor Guinn named to the Task Force in
Nevada had lawsuits filed against them within a short period, as well.

When I left Nevada, my patients, many of whom were with me for 12 years, were
forced to find another Ob/Gyn amongst a dwindling populaiton of Ob/Gyns in Las
Vegas. This is the real issue. Patients around the country are losing access to good
doctors and quality health care. The end game of the current system is a society
without enough doctors to care for its citizens. We just cannot let this happen.

Today, we have heard, or will hear, anecdotes from both sides of this debate, all
of which support each side’s position. However, the fact remains clear—there is a
medical liability crisis in this nation. Who loses in this environment? Women, good
doctors, patients, communities, businesses, and America.

III. Effects of Excessive Litigation on Women’s Health Care: An Overview

The number of lawsuits against all physicians has been rising over the past 30
years in an increasingly litigious climate, and obstetrics/gynecology—considered a
“high risk” specialty by insurers—remains at the top of the list of specialties af-
fected by this trend.

An ailing civil justice system is severely jeopardizing patient care for women and
their newborns. Across the country, liability insurance for obstetrician/gynecologists
has become prohibitively expensive. Premiums have tripled and quadrupled prac-
tically overnight. In some areas, Ob/Gyns can no longer obtain liability insurance
at all, as insurance companies fold or abruptly stop insuring doctors.

When Ob/Gyns cannot find or afford liability insurance, they are forced to stop
delivering babies, curtail surgical services, or close their doors. The shortage of care
affects hospitals, public health clinics, and medical facilities in rural areas, inner
cities, and communities across the country.

Now, women’s health care is in jeopardy for the third time in three decades. This
crisis will only end if Congress acts. The recurring liability crisis involves more than
the decisions of individual insurance companies. The manner in which our anti-
quated tort system resolves medical liability claims is at the root of the problem.

A liability system—encompassing both the insurance industry and our courts—
should equitably spread the insurance risk of providing affordable health care for
our society. It should fairly compensate patients harmed by negligent medical care.
It should provide humane, no-fault compensation to patients with devastating medi-
cal outcomes unrelated to negligence—as in the case of newborns born with condi-
tions such as cerebral palsy. Our current system fails on all counts. It’s punitive,
expensive, and inequitable for all, jeopardizing the availability of care.

Jury awards, which now soar to astronomical levels, are at the heart of the prob-
lem. The average liability award increased 97 percent between 1996 and 2000,
fueled by States with no upper limits on jury awards. This “liability lottery” is enor-
mously expensive, and patients who need, but can’t get, health care, pay the price.

The current liability system encourages attorneys to focus on a few claims with
exorbitant award potential, ignoring other claims with merit. Even then, much of
a jury award goes straight into the lawyers’ pockets; typically, less than half of a
medical liability award reaches the patient.
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Liability isn’t about fault or bad practice anymore. It’s about hitting a jackpot.
Even the very best Ob/Gyns have been sued, many more than once. Even doctors
who have never been sued are seeing their liability premiums double and triple—
not because they’re bad docs, but because they practice in a litigation-happy field
where everyone is fair game.

The liability crisis compromises the delivery of health care today. A recent Harris
survey showed that three-fourths of physicians feel their ability to provide quality
care has been hurt by concerns over liability cases. And, patients understand the
problem, too. An April 2002 survey by the Health Care Liability Alliance found that
78 percent of Americans are concerned about the impact of rising liability costs on
access to care.

IV. Women’s Health Consequences of Excessive Litigation

The medical liability crisis affects every aspect of our nation’s ability to deliver
health care services. As partners in women’s health care, we urge Congress to end
the medical liability insurance crisis. Without legislative intervention at the Federal
level, women’s access to health care will continue to suffer.

Expectant mothers can’t find obstetricians to deliver their babies. When con-
fronted with substantially higher costs for liability coverage, Ob/Gyns and other
women’s health care professionals stop delivering babies, reduce the number they
do deliver, and further cut back—or eliminate—care for high-risk mothers. With
fewer women’s health care professionals, access to early prenatal care is reduced,
depriving women of the proven benefits of early intervention.

Excessive litigation threatens women’s access to gynecologic care. Ob/Gyns have,
until recently, routinely met women’s general health care needs—including regular
screenings for gynecologic cancers, hypertension, high cholesterol, diabetes,
osteoporosis, and other serious health problems. Staggering premiums continue to
burden women’s health care professionals and will further diminish the availability
of women’s care.

Medical liability is causing a rural health crisis. Women in underserved rural
areas have historically been particularly hard hit by the loss of physicians and other
women’s health care professionals. With the economic viability of delivering babies
already marginal due to sparse population and low insurance reimbursement for
pregnancy services, increases in liability insurance costs are forcing rural providers
to stop delivering babies.

Community clinics must cutback services, jeopardizing the millions of this nation’s
uninsured patients—the majority of them women and children—who rely on com-
munity clinics for health care. Unable to shift higher insurance costs to their pa-
tients, these clinics have no alternative but to care for fewer people.

More women are becoming uninsured. Health care costs continue to increase over-
all, including the cost of private health care coverage. As costs escalate, employers
will be discouraged from offering benefits. Many women who would lose their cov-
erage, including a large number of single working mothers, would not be eligible for
Medicaid or SCHIP because their incomes are above the eligibility levels. In 2001,
11.7 million women of childbearing age were uninsured. Without reform, even more
women ages 19 to 44 will move into the ranks of the uninsured. If fewer doctors
are available to deliver babies, the crisis becomes even more acute.

V. How Excessive Litigation Compromises the Delivery of Obstetric Care

Obstetrics-gynecology is among the top three specialties in the cost of professional
liability insurance premiums. Nationally, insurance premiums for Ob/Gyns have in-
creased dramatically: the median premium increased 167 percent between 1982 and
1998. The median rate rose 7 percent in 2000, 12.5 percent in 2001, and 15.3 per-
cent in 2002 with increases as high as 69 percent, according to a survey by Medical
Liability Monitor, a newsletter covering the liability insurance industry.

A number of insurers are abandoning coverage of doctors altogether. The St. Paul
Companies, Inc., which handled 10 percent of the physician liability market, with-
drew from that market last year. One insurance ratings firm reported that five med-
ical liability insurers failed in 2001. One-fourth of the remaining insurers were
rated D+ or lower, an indicator of serious financial problems.

According to Physicians Insurance Association of America, Ob/Gyns were first
among 28 specialty groups in the number of claims filed against them in 2000. Ob/
gyns were the highest of all specialty groups in the average cost of defending
against a claim in 2000, at a cost of $34,308. In the 1990s, they were first—along
with family physicians-general practitioners—in the percentage of claims against
them closed with a payout (36 percent). They were second, after neurologists, in the
average claim payment made during that period ($235,059).
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Although the number of claims filed against all physicians climbed in recent dec-
ades, the phenomenon does not reflect an increased rate of medical negligence. In
fact, Ob/Gyns win most of the claims filed against them. A 1999 ACOG survey of
our membership found that over one-half (53.9 percent) of claims against Ob/Gyns
were dropped by plaintiff’s attorneys, dismissed or settled without a payment. Of
cases that did proceed, Ob/Gyns won more than 65 percent of the cases resolved by
court verdict, arbitration, or mediation, meaning only 10 percent of all cases filed
against Ob/Gyns were found in favor of the plaintiff. Enormous resources are spent
to deal with these claims, only 10 percent of which are found to have merit. The
costs to defend these claims can be staggering and often mean that physicians in-
vest less in new technologies that help patients.

When a jury does grant an award, it can be exorbitant, particularly in States with
no upper limit on awards. Jury awards in all civil cases averaged $3.49 million in
1999, up 79 percent from 1993 awards, according to Jury Verdict Research of
Horsham, Pennsylvania. The median medical liability award jumped 43 percent in
one year, from $700,000 in 1999, to $1 million in 2000: it has doubled since 1995.

Ob/gyns are particularly vulnerable to this trend, because of jury awards in birth-
related cases involving poor medical outcomes. The average jury award in cases of
neurologically impaired infants, which account for 30 percent of the claims against
obstetricians, is nearly $1 million, but can soar much higher. One recent award in
a Philadelphia case reached $100 million. This in spite of the fact that fewer than
10 percent of these cases are found to result from intrapartum hypoxia.

We survey our members regularly on the issue of medical professional liability.
According to our most recent survey, the typical Ob/Gyn is 47 years old, has been
in practice for over 15 years—and can expect to be sued 2.53 times over his or her
career. Over one-fourth (27.8 percent) of ACOG Fellows have even been sued for
care provided during their residency. In 1999, 76.5 percent of ACOG Fellows re-
ported they had been sued at least once so far in their career. The average claim
takes over four years to resolve.

This high rate of suits does not equate malpractice. Rather, it demonstrates a law-
suit culture where doctors are held responsible for less than perfect outcome. And
in obstetrics/gynecology, there is no guarantee of a perfect outcome, no matter how
perfect the prenatal care and delivery.

VI There Is a Solution

On February 5, 2003, the House of Representatives took an important first step
in ending this crisis when Representative Greenwood, Majority Whip Delay, and Ju-
diciary Committee Chairman Sensenbrenner introduced H.R. 5, the HEALTH Act
of 2003. ACOG resoundingly supports H.R. 5, important legislation protecting wom-
en’s access to health care. This legislation is supported by a broad coalition of physi-
cians, health insurers, and businesses.

H.R. 5 caps non-economic damages at $250,000, while still allowing patients full
and complete access to the courts. The HEALTH Act safeguards patients’ access to
health care with common sense measures:

* Allows Complete Recovery of All Economic Damages, Including Current and Fu-
ture Lost Wages

* Promotes Speedy Resolution of Claims

¢ Fairly Allocates Responsibility

¢ Compensates Patient Injury

¢ Maximizes Patient Recovery

¢ Ensures Payment of Medical Expenses

¢ Allows State Flexibility on Non-Economic Damages Caps

H.R. 5 allows for the complete recovery of a person’s economic damages, including
compensation for medical and rehabilitation costs, current and future “lost” wages,
and other economic loss. H.R. 5 is fair for everyone. H.R. 5 will restore the balance
in the health care system that has been hijacked by trial lawyers and merit-less
lawsuits.

VII. Women’s Health Suffers Nationwide

As Ob/Gyns, our primary concern is ensuring women access to affordable, quality
health care. It is critical that we maintain the highest standard of care for America’s
women and mothers. In 2002, ACOG has identified a medical liability crisis in the
following nine “Red Alert States”: Florida, Mississippi, Nevada, New Jersey, New
York, Pennsylvania, Texas, Washington, and West Virginia. In three other States—
Ohio, Oregon, and Virginia—a crisis is brewing, while four other States—Connecti-
cut, Illinois, Kentucky and Missouri—should be watched for mounting problems.

In identifying these States, the College considered a number of factors in the esca-
lating medical liability insurance crisis for Ob/Gyns. The relative weight of each fac-
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tor could vary by State. Factors included: the lack of available professional liability
coverage for Ob/Gyns in the State; the number of carriers currently writing policies
in the State, as well as the number leaving the medical liability insurance market;
the cost, and rate of increase, of annual premiums based on reports from industry
monitors; a combination of geographical, economic, and other conditions exacerbat-
ing an already existing shortage of Ob/Gyns and other physicians; the State’s tort
reform history, and whether tort reforms have been passed by the State legisla-
ture—or are likely to be in the future—and subsequently upheld by the State high
court.

A. Florida

¢ According to First Professionals Insurance Company, Inc., Florida’s largest med-
ical liability insurer, one out of every six doctors is sued in the State as compared
to one out of every 12 doctors nationwide.

¢ In Dade and Broward counties in South Florida, where insurers say litigation
is the heaviest, annual premiums for Ob/Gyns soared to $210,576—the highest rates
in the country, according to Medical Liability Monitor.

¢ In a recent ACOG survey, 76.3 percent of the Florida Ob/Gyns who responded
to the survey indicated that they had made some change to their practice such as
retire, relocate, decrease gynecologic surgical procedures, no longer perform major
gynecologic surgery, decrease the number of deliveries and amount of high-risk ob-
stetric care. 21.69 percent of Florida respondents indicated that they have stopped
practicing obstetrics due to the unavailability and unaffordability of liability insur-
ance.

¢ The liability situation is so severe the State allows doctors to “go bare” (not
have liability coverage), as long as they can post bond or prove ability to pay a judg-
ment of up to $250,000.

* Double- and triple-digit premium increases have forced some doctors to cut back
on staff, while others have left the State or have stopped performing high-risk proce-
dures. Ob/gyns in this State are more likely to no longer practice obstetrics.

¢ Florida already has some tort-reform laws aimed at protecting doctors. But
more recent Florida Supreme Court rulings have weakened such laws, causing the
number of lawsuits to climb again. Now Florida is one of at least a dozen States
contemplating another round of legislation.

B. Mississippi

e According to the Mississippi State Medical Association, medical liability insur-
ance rates for doctors who deliver babies rose 20 percent to 400 percent in 2002,
for various carriers. Annual premiums range from $40,000 to $110,000.

¢ The Delta Democrat Times reported that from 1999 to 2000, the number of li-
ability lawsuits faced by Mississippi physicians increased 24 percent, with an addi-
tional 23 percent increase in the first five months of 2001.

¢ According to the Delta Democrat Times, 324 Mississippi physicians have
stopped delivering babies in the last decade. Only 10 percent of family physicians
deliver babies.

¢ In a recent ACOG survey, 66.7 percent of the Mississippi Ob/Gyns who re-
sponded to the survey indicated that they had made some change to their practice
such as retire, relocate, decrease gynecologic surgical procedures, no longer perform
major gynecologic surgery, decrease the number of deliveries and amount of high-
risk obstetric care. 12.82 percent of Mississippi respondents have stopped practicing
obstetrics.

¢ In Cleveland, Mississippi, three of the six doctors who deliver babies dropped
obstetrics in October 2001 because of the increase in premiums.

¢ In Greenwood, Mississippi, where approximately 1,000 babies are born every
year, the number of obstetricians has dropped from four to two. The two remaining
obstetricians are each limited by their insurance carriers to delivering 250 babies
per year, leaving approximately 500 pregnant women searching for maternity care,
reports the Mississippi Business Journal.

¢ Yazoo City, Mississippi, with 14,550 residents, has no obstetrician.

¢ A Grenada, Mississippi Ob/Gyn will not take any obstetric patients with a due
date after June 15, 2003, leaving two Ob/Gyns to deliver approximately 700 babies
a year.

¢ Natchez, Mississippi, which serves a 6-county population of over 100,000, has
only three physicians practicing obstetrics.

» Days before HB2 (legislation aimed at reducing liability insurance costs and im-
proving access to health care) took effect, there was a rush of medical liability law-
suits filed in Mississippi. State Insurance Commissioner George Dale said these
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claims will be in the system for a long time and the market for medical liability
insurance is not likely to get better any time soon.

« The State’s major insurer of hospitals, Reciprocal of America, is facing financial
difficulties and recently asked participants to pay $30 million to help keep it afloat,
according to the State insurance commissioner’s office.

C. Nevada

¢ In December 2001, The St. Paul Companies, Inc., the nation’s second largest
medical liability insurer, announced it would no longer renew policies for 42,000
doctors nationwide—including the 60 percent of Las Vegas doctors who were insured
by St. Paul. Replacement policies are costing some Nevada doctors four or five times
as much as before: $200,000 or higher annually, more than most doctors’ take-home
pay, the Los Angeles Times reports.

* In Las Vegas, Ob/Gyns paid premiums as high as $141,760, a 49.5 percent in-
crease from 2001.

¢ In the ACOG survey, 86.2 percent of the Nevada Ob/Gyns who responded to the
survey indicated that they had made some change to their practice such as retire,
relocate, decrease gynecologic surgical procedures, no longer perform major
gynecologic surgery, decrease the number of deliveries and amount of high-risk ob-
stetric care. 27.59 percent of Nevada respondents stopped practicing obstetrics.

¢ As of October 2002, according to Clark County OB/GYN Society, only 80 private
practice physicians, 14 HMO physicians, and 12 residents are doing deliveries, total-
ing 106 doctors. With an estimated 23,000 deliveries expected in Nevada in 2003,
each physician will have to deliver 216 babies.

¢ According to a March article in the Las Vegas Review-Journal, many Las Vegas
Valley doctors say they will be forced to quit their practices, relocate, retire early
or limit their services if they cannot find more affordable rates of professional liabil-
ity insurance by early summer.

¢ According to the Nevada State Medical Association, between 200 and 250 physi-
cians will face bankruptcy, close their offices, or leave Nevada this year.

¢ In February 2002, the Las Vegas Sun reported that medical liability cases in
Clark County had more than doubled in the past six years. In that period, plaintiffs’
awards in the county totaled more than $21 million.

¢ USA Today reports that in the past two years, Nevada juries have awarded
more than $1.5 million each in six different medical liability trials.

* Recruiting doctors to Las Vegas is extremely difficult because of escalating med-
ical liability premiums and litigiousness. Nevada currently ranks 47th in the nation
for its ratio of 196 doctors per 100,000 population. The State’s medical school pro-
duces just 50 physicians a year.

e In August 2002, the Nevada Legislature met in Special Session and passed tort
reform—AB 1. AB 1 included a partial cap on awards for non-economic damages and
a total cap on trauma liability. There has been no significant improvement in the
availability of affordable medical liability coverage, according to a September 2002
statement by the Nevada State Medical Association. Most carriers have continued
to request and receive approval to raise rates.

¢ The Nevada tort reform legislation went into effect in January 2003. In Decem-
ber 2002, the frequency of lawsuits filed against health care providers skyrocketed
with 170 suits filed in December 2002 (as compared to 8 suits field in 2001).

D. New Jersey

¢ In the ACOG survey, 75.6 percent of the New Jersey Ob/Gyns who responded
to the survey indicated that they had made some change to their practice such as
retire, relocate, decrease gynecologic surgical procedures, no longer perform major
gynecologic surgery, decrease the number of deliveries and amount of high-risk ob-
stetric care. 19 percent of New Jersey respondents have stopped practicing obstet-
rics.

e In February 2002, the Newark Star-Ledger reported that three medical liability
insurance companies went bankrupt or announced they would stop insuring New
Jersey physicians in 2002 for financial reasons. The State’s two largest remaining
are rejecting doctors they deem high risk.

* MBS Insurance Services of Denville, one of New Jersey’s largest medical liabil-
ity insurance brokers, estimates that approximately 300 to 400 of the State’s doctors
cannot get insurance at any price.

¢ According to the Medical Society of New Jersey, premiums have risen 50 per-
cent to 200 percent over last year.

¢ According to the Star-Ledger, “An obstetrician with a good history—maybe just
one dismissed lawsuit—can expect to pay about $45,000 for $1 million in coverage.
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Rates rise if the physician faces several lawsuits, regardless of whether the physi-
cian has been found liable in those cases.”

¢ The president of the New Jersey Hospital Association says that rising medical
liability premiums are a “wake-up call” that the State may lose doctors. Hospital
premiums have risen 250 percent over the last three years, and 65 percent of facili-
ties report that they are losing physicians due to liability insurance costs.

E. New York

¢ New York State faces a shortage of obstetric care in many rural regions. In-
creasing liability insurance costs will only exacerbate these access problems.

¢ In the ACOG survey, 67 percent of the New York Ob/Gyns who responded to
the survey indicated that they had made some change to their practice such as re-
tire, relocate, decrease gynecologic surgical procedures, no longer perform major
gynecologic surgery, decrease the number of deliveries and amount of high-risk ob-
stetric care. 19.28 percent of New York respondents have stopped practicing obstet-
rics.

» In 2002, an Ob/Gyn practicing in New York could pay as much as $115,500 for
medical liability insurance, according to Medical Liability Monitor.

» In 2000, there was a total of $633 million in medical liability payouts in New
York State, far and away the highest in the country, and 80 percent more than the
State with the second highest total.

¢ Increased insurance rates have forced some physicians in New York to “quit
practicing or to practice medicine defensively, by ordering extra tests or procedures
that limit their risk,” according to a recent New York Times report.

¢ Physician medical liability insurance costs have historically been a problem in
New York State. The legislature and governor had to take significant action in the
mid-1970s and again in the mid-1980s to avert a liability insurance crisis that
would have jeopardized access to care for patients.

F. Pennsylvania

¢ In the ACOG survey, 77.4 percent of the Pennsylvania Ob/Gyns who responded
to the survey indicated that they had made some change to their practice such as
retire, relocate, decrease gynecologic surgical procedures, no longer perform major
gynecologic surgery, decrease the number of deliveries and amount of high-risk ob-
stetric care. 21.61 percent of Pennsylvania respondents have stopped practicing ob-
stetrics.

¢ Pennsylvania is the second-highest State in the country for total payouts for
medical liability. During the fiscal year 2000, combined judgments and settlements
in Pennsylvania amounted to $352 million—or nearly 10 percent of the national
total.

¢ From the beginning of 1997 through September 2001, major liability insurance
carriers writing in Pennsylvania increased their overall rates 80.7 percent to 147.8
percent, according to a January 2002 York Daily Record article.

¢ Philadelphia and the counties surrounding it are hardest hit by the liability cri-
sis. From January 1994 through August 2001, the median jury award in Philadel-
phia for a medical liability case was $972,900. For the rest of the State, including
Pittsburgh, the median was $410,000.

¢ One-quarter of respondents to an informal ACOG poll of Pennsylvania Ob/Gyns
say they have stopped or are planning to stop the practice of obstetrics. 80 percent
of medical students who come to the State for a world-class education choose to
practice elsewhere, according to the Pennsylvania State Medical Society.

¢ On April 24, 2002, Methodist Hospital in South Philadelphia announced that
it would stop delivering babies due to the rising costs of medical liability insurance.
The labor and delivery ward closed on June 30, leaving that area of the city without
a maternity ward. Methodist Hospital has been delivering babies since its founding
in 1892.

¢ Some tort reform measures passed the State legislature (House Bill 1802) in
2002. However, the law did not include: caps on jury awards; sanctions on frivolous
suits; changes in joint and several liability; limits on lawyers’ fees; or a guarantee
that a larger share of jury awards will go to injured plaintiffs.

¢ The rules for venue of court cases in Pennsylvania are very liberal. Recently
approved measures only appoint a committee to study venue shopping, but do not
limit the practice.

¢ Since HB 1802 passed, experts predict a 15 percent to 20 percent overall reduc-
tion in doctors’ liability premiums. But with the 50 percent to 100 percent premium
increases of the last two years, medical officials believe the bill is not enough to stop
physicians from leaving practice or to attract new physicians. Nor do they believe
new insurers will begin writing policies in Pennsylvania.
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G. Texas

e In the ACOG survey, 67.5 percent of the Texas Ob/Gyns who responded to the
survey indicated that they had made some change to their practice such as retire,
relocate, decrease gynecologic surgical procedures, no longer perform major
gynecologic surgery, decrease the number of deliveries and amount of high-risk ob-
stetric care. 13.79 percent of Texas respondents have stopped practicing obstetrics.

. P}I;eliminary results of a recent Texas Medical Association physician survey indi-
cate that:

¢ More than half of all Texas physicians responding, including those in the prime
of their careers, are considering early retirement because of the State’s medical li-
ability insurance crisis.

¢ Nearly a third of the responding physicians said they are considering reducing
the types of services they provide.

* Medical liability insurance premiums for 2002 were expected to increase from
30 percent to 200 percent, according to the Texas Medical Association. In 2001, Ob/
Gyns in Dallas, Houston, and Galveston paid medical liability insurance premiums
in the range of $70,00 to $160,000.

¢ The Abilene Reporter News reported on October 13, 2002, that the obstetrics
unit at Spring Branch Medical Center is set to close December 20, 2002. The hos-
pital’s $600,000 premium for labor and delivery liability was set to increase by 67
percent next year. In 2001, 1,003 babies were born at Spring Branch Medical Cen-
ter.

¢ According to Governor Rick Perry’s office, between 1996 and 2000 one in four
Texas physicians had a medical liability claim filed against them. In the Lower Rio
Grande Valley, the situation is even worse. In 2002, Valley Ob/Gyns paid liability
insurance premiums up to $97,830, a 34.5 percent increase from 2001.

e According to a February 2001 Texas Medical Association survey, one in three
Valley doctors say their insurance providers have stopped writing liability insur-
ance.

« In 2000, 51.7 percent of all Texas physicians had claims filed against them, ac-
cording to the Texas Medical Examiners Board. Patients filed 4,501 claims, up 51
percent from 1990.

¢ As many as 86 percent of medical liability claims filed in Texas are dismissed
or dropped without payment to the patient. Yet providers and insurance companies
must still spend millions of dollars in defense, even against baseless claims.

¢ According to a Texas Medical Association study, the amount paid per claim in
2000 was $189,849 (average for all physicians), a 6 percent increase in one year.

e Texas has no limits on non-economic damages in medical liability cases, al-
though the legislature enacted such limits in the 1970s as part of a comprehensive
set of reforms. The Texas Supreme Court later rejected them in the 1980s.

* Texas has procedures in place to screen lawsuits for merit and to sanction law-
yers who file frivolous suits, but these are not enforced uniformly across the State,
according to an April 2002 news release issued by Governor Rick Perry.

¢ Only about 30 percent of the medical liability insurance market is served by in-
surance companies that are regulated by the Texas State Department of Insurance
and subject to rate review laws, according to Governor Perry’s office.

H. Washington

¢ According to Medical Liability Monitor, in late 2001 the second largest carrier
in Washington State announced that it was withdrawing from providing medical li-
ability insurance for Washington physicians. This decision by Washington Casualty
Company impacted approximately 1,500 physicians.

¢ In 2001, State Ob/Gyns paid medical liability insurance premiums in the range
of $34,000 to $59,000. For many physicians, this meant an increase of 55 percent
or higher from the year 2000.

¢ In the ACOG survey, 57.2 percent of the Washington Ob/Gyns who responded
to the survey indicated that they had made some change to their practice such as
retire, relocate, decrease gynecologic surgical procedures, no longer perform major
gynecologic surgery, decrease the number of deliveries and amount of high-risk ob-
stetric care. 15.06 percent of Washington respondents have stopped practicing ob-
stetrics.

¢ According to the Pierce County Medical Society, some Tacoma specialists re-
ported 300 percent increases.

¢ Unlike California, Washington has no cap on non-economic damages in medical
liability cases. The State Supreme Court found a previous cap unconstitutional in
1989.

e In April, The Olympian reported that Washington State Insurance Commis-
sioner’s office heard from physicians throughout the State that they may be forced
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out of Washington because of high medical liability rates or the lack of available
insurance.

1. West Virginia

¢ There are only three carriers in the State—including the State-run West Vir-
ginia Board of Risk and Insurance Management—currently writing medical liability
policies for doctors. Annual premiums range from $90,700 to $99,800.

¢ In the ACOG survey, 82.2 percent of the West Virginia Ob/Gyns who responded
to the survey indicated that they had made some change to their practice such as
retire, relocate, decrease gynecologic surgical procedures, no longer perform major
gynecologic surgery, decrease the number of deliveries and amount of high-risk ob-
stetric care. 23.66 percent of West Virginia respondents stopped practicing obstet-
rics.

¢ In 2000, many physicians had problems affording or finding insurance. This ur-
gency prompted Governor Bob Wise to issue a request for proposals to commercial
insurance carriers asking them to provide terms under which they would be willing
to come to the State. The governor’s office received no response at all. To date, some
carriers previously active in West Virginia are under an indefinite, self-imposed
moratorium for new business in the State, according to the West Virginia State
Medical Society.

» Legislation eked out during a grueling special session in the fall of 2001 rees-
tablished a State-run insurer of last resort. However, with rates 10 percent higher
than the highest commercial rate, and an additional 50 percent higher for physi-
cians considered high risk, the State-run insurer does not solve the affordability
problem, according to Ob/Gyns in the State.

e According to an informal survey of ACOG’s West Virginia section, more than
half of all Ob/Gyn residents plan to leave the State once they have completed train-
ing because of the State’s medical liability insurance climate. A majority of private
practitioners who provide obstetric care plan to leave the State if there is not im-
provement in the insurance crisis.

¢ West Virginia cannot afford to lose more doctors. The West Virginia State Medi-
cal Society reports that a majority of the State is officially designated by the Federal
government as a health professional shortage area and medically underserved.

VIII. Conclusion

Thank you Senator Hatch, Senator Gregg for your leadership on this important
issue and for the Committees’ attention to this crisis. ACOG appreciates the oppor-
tunity to present our concerns for the Committees’ consideration. The College looks
forward to working with you as we push for Federal liability reform.

PREPARED STATEMENT OF JAY ANGOFF

Mr. Chairman and Members of the Committee: My name is Jay Angoff and I am
a lawyer from Jefferson City, Missouri, and a former insurance commissioner of
Missouri and deputy insurance commissioner of New Jersey. I appreciate the oppor-
tunity to testify here today.

BACKGROUND

Today’s medical malpractice insurance crisis is the third such crisis in the last
thirty years. The first was in the mid 1970’s, and the second was in the mid 1980’s.
Some States enacted limits on liability—so-called “tort reform”—in response to one
or both of those previous crises. But whether or not a State enacted such limita-
tions, malpractice rates rose during the mid-80’s, fell during the 90’s, and are rising
sharply today. The tort system therefore can not be the cause of these periodic in-
surance crises, and thus enacting tort reform can not reasonably be expected to
avert future insurance crises.

For example, during my 1993-98 tenure as insurance commissioner of Missouri,
both the number of medical malpractice claims filed and the number of medical mal-
practice claims paid out decreased: according to the data the medical malpractice
insurance companies filed with our department, the number of new medical mal-
practice claims reported decreased from 2,037 in 1993 to 1,679 in 1998, and the
number of medical malpractice claims paid out decreased from 559 in 1993 to 496
in 1998. (See Exhibits 1 and 2.) As might reasonably be expected, medical mal-
practice insurance rates in Missouri decreased during that time.

After I left the insurance department, the number of malpractice claims paid con-
tinued to decrease: from 496 in 1998 to 439 in 2001. And the number of malpractice
claims filed decreased even more dramatically: from 1,679 in 1998 to 1,226 in 2001.
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Moreover, the average payment per claim rose by less than 5 percent—from
$161,038 to $168,859—far less than either general or medical inflation.
Unexpectedly, however, malpractice insurance rates rose sharply last year in Mis-
souri—by an average of almost 100 percent in little over a year, according to a Mis-
souri State Medical Society survey—just as they did in the rest of the country, and
just as they did in 1986 and 1975. Insurance rates going up while insurance claims
are going down—and Missouri is just one of many States where this phenomenon
is occurring—doesn’t seem to make sense. But it does make sense, for four reasons.

CAUSES OF INSURANCE CRISES

First, malpractice insurers make money not by taking in more in premiums than
they pay out in claims, but by investing the premiums they take in until they pay
the claims covered by those premiums. Investment income 1s particularly important
for malpractice insurers because they invest their premiums for about six years,
since they don’t pay malpractice claims until about six years after they have oc-
curred; insurers pay other types of insurance claims much more quickly. When ei-
ther interest rates are high or the stock market is rising, a malpractice insurer’s
investment income more than makes up for any difference between its premiums
and its payouts. Today, on the other hand, stocks have crashed and interest rates
are near 40-year lows. The drop in insurers’ investment income today can therefore
dwarf the decrease in their claims payments, and thus create pressure to raise rates
even though claims are going down.

Second, just as people buy insurance to insure themselves against risks that they
can’t afford to pay for or choose not to pay for themselves, insurance companies buy
insurance—called re-insurance—for the same reason. For example, an insurer might
buy reinsurance to pay an individual claim to the extent it exceeds a certain
amount, or to pay all the insurer’s claims after its total claims exceed a certain
amount. The re-insurance market is an international market, affected by inter-
national events, and the cost of re-insurance for commercial lines was already in-
creasing prior to the terrorist attacks. After those attacks, not surprisingly, it in-
creased far more, due to fears related to terrorism (and completely unrelated to
medical malpractice).

Third, insurance companies use a unique accounting system—called statutory ac-
counting principals, or SAP—rather than the generally accepted accounting prin-
ciples (GAAP) used by most other companies. Under this system, insurers increase
their rates based on what their “incurred losses” are. “Incurred losses” for a given
year, however, are not the amount insurance companies have paid out in that
year—although that would be its non-insurance, common-sense meaning—but rath-
er are the amount the insurer projects it will pay out in the future on policies in
effect in that year. These projections are, by definition, a guess, under the best of
circumstances, i.e., under the assumption that an insurer has no business reason
to either overstate or understate them.

Insurers do, however, have reasons for inflating or understating their estimates
of “incurred losses.” Insurance companies who are thinly capitalized—who have very
little cushion, called “surplus” in the insurance industry, beyond the amount they
estimate they must pay out in claims—will often understate their “incurred losses”
on the reports they file with insurance departments so that they can show a higher
surplus on those reports. (It’s the job of insurance department auditors to ferret out
insurers who are doing this.)

At other times, however—like today—insurers overstate their incurred losses to
justify a rate increase. In addition, because increasing their “incurred losses” lowers
their income, they also have tax reasons for inflating those estimates. Today, insur-
ers’ incurred loss estimates have increased dramatically because they are seeking
to recoup the money they have lost on investments—not because the amount they
have actually paid out in the past has risen substantially (to the contrary, in Mis-
souri it has actually decreased). When it becomes apparent that the insurers’ cur-
rent loss estimates are too high, insurers will be able to use the amount they esti-
mated they would pay out but did not in fact pay out to reduce premiums or in-
crease profits, or both. This is one reason premiums fell during the 1990’s: the “in-
curred loss” estimates insurers made in the mid-1980’s to justify their rate increases
during the 1985-86 insurance crisis turned out to be wildly inflated, enabling insur-
ers to use the difference between what they estimated they would pay out and what
they actually ended up paying out to both reduce premiums and increase their prof-
its in the 1990’s. These same phenomena will inevitably occur after this insurance
crisis.

The final factor contributing to periodic spikes in insurance rates is the insurance
industry’s exemption from the antitrust laws under the McCarran-Ferguson Act.
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Unlike virtually all other major industries, insurance companies may agree among
themselves to raise prices or restrict coverage, as well as to engage in other anti-
competitive activities, with the exception of boycotts, that would otherwise violate
the antitrust laws. When times are good—i.e., when investment income is high—
the industry’s antitrust exemption would seem to be irrelevant. Far from raising
prices in concert, insurance companies compete for market share by cutting price.
When times are bad, however—and they could hardly be worse than they are today,
when both the stock market and the bond market are producing low or negative re-
turns—the antitrust exemption for the insurance industry allows insurers to collec-
tively raise their prices without fear of prosecution. In other industries, fear of such
prosecution prevents such collective increases.

The extent to which insurers today are acting in concert to raise price has not
yet been determined. Evidence from the mid-1980’s insurance crisis, however, sup-
ports the conclusion that insurance companies both have collectively raised prices
and have used such collective increases to pressure legislators to enact tort reform.
For example:

¢ In December 1984 the Insurance Information launched an advertising campaign
which it characterized as an “effort to market the idea that there is something
wrong with the civil justice system in the United States.” Maher, I.I.I. Launches
New Ad Campaign, National Underwriter, Dec. 21, 1984, at 2.

¢ In June 1985 former GEICO Chairman John Byrne told the Casualty Actuaries
of New York that they should quit covering doctors, chemical manufacturers, and
corporate officers and directors since “it is right for the industry to withdraw and
let the pressure for reform build in the courts and in the State legislatures.” Journal
of Commerce, June 18, 1985, at 10A.

¢ In November 1985, the Insurance Information Institute sent a kit on the “civil
justice crisis” to insurance executives and agents urging them to tell their policy-
holders and the media that “insurers have no recourse but to cut back on liability
insurance until improvements in the civil justice system will create a fairer distribu-
tion of liability, reduce the number of lawsuits, and create a climate in which insur-
ance can operate more predictably.”

¢ The famous Time Magazine cover story announcing the arrival of the insurance
crisis appeared in January 1986.

Because of McCarran-Ferguson courts have also consistently been forced to dis-
miss cases involving either price-fixing among insurers or any other type of collusion
falling short of a complete refusal to deal on any terms. See, e.g., Ohio AFL-CIO
v. Insurance Rating Board, 451 F.2d 1178 (6th Cir. 1971); Fleming v. Travelers
Indem. Co., 324 F.Supp. (D. Mass. 1971). And while the attorneys general of 19
States challenged certain insurer activity under the boycott exception to McCarran
in the aftermath of the last insurance crisis, they did not challenge the recommend-
ing of rates by the Insurance Services Office (ISO), an insurance industry consor-
tium. The attorneys general explained that “the rate-recommendation function of
IS0, although anticompetitive and illegal in any other industry, is not a part of the
Attorneys Generals’ cases because the insurance industry has a special exemption
from the antitrust laws that covers this conduct.” Office of the Attorney General of
West Virginia, Fact Sheet on the Multi-State Prosecution of Antitrust Violations in
the Insurance Industry, March 22, 1988, at 7. Whether any anti-competitive activity
that insurers may currently be engaging in is immune from prosecution under
McCarran or actionable under the boycott exception to McCarran will likely be de-
termined in the aftermath of the current crisis.

HOW TO PREVENT FUTURE INSURANCE CRISES

What, then, can be done to reduce medical malpractice insurance rates in the
short run, and to prevent periodic medical malpractice insurance crises from occur-
ring in the future just as they have occurred in the past? First, Congress should
repeal the McCarran antitrust exemption, so that insurers could no longer act in
concert to raise prices without fear. A second solution is to give doctors automatic
standing to challenge rate increase proposals filed by medical malpractice insurers
with State insurance departments. Some malpractice insurers are today owned by
doctors, and many doctors have the quaint idea that those doctor-owned insurers
are somehow different than other insurers. When doctors own insurance companies,
however, they act like insurance executives, not doctors; and they are just as af-
fected by poor investment performance and high reinsurance costs as are other in-
surers, and just as likely to inflate their incurred loss estimates and take advantage
of their antitrust exemption as are other insurers. By hiring an independent actuary
at a cost of a few thousand dollars to point out the unreasonableness or irrationality
of an insurer’s “incurred loss” estimate on which its rate increase request is based,
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a State medical association could save its members hundreds of thousands or even
millions of dollars in the aggregate.

Third, the States could change their laws to make it easier for insurance commis-
sioners to prevent excessive rate increases. In many States, for example, medical
malpractice insurers can raise their rates at will, without getting approval of the
insurance commissioner. In other States the insurance commissioner may dis-
approve a rate only if he first finds that the market is not competitive; by the time
ghe commissioner makes such a finding, however, the damage has already been

one.

Fourth, States can authorize and provide start-up loans for new malpractice in-
surers which would compete with the established insurers. In Missouri, the legisla-
ture created such a company to write workers compensation insurance in 1993,
when workers comp rates were increasing dramatically even though workers comp
claims were not, and that company has been a success: it charged rates that were
based on experience rather than inflated “incurred loss” estimates, which forced the
other insurers to do the same; it paid back its loan from the State well ahead of
schedule; and it now is a significant player in the workers comp market. The key
to its success is the fact that it competed with the established insurers for all risks,
including the most profitable; the established carriers had sought to limit its mis-
sion to insuring only the worst risks. If a State establishes a new medical mal-
practice carrier and authorizes it to compete with the established carriers for all
doctors’ business then that insurer should help drive medical malpractice rates
down just as the Missouri State-authorized workers comp insurer has helped drive
workers comp rates down.

Finally, there is the California 20 percent solution. In 1988, California voters nar-
rowly approved a ballot initiative, Proposition 103, which not only repealed Califor-
nia’s antitrust exemption for insurance companies and gave both doctors and con-
sumers automatic standing to challenge insurers’ proposed rate increases, but also
mandated that insurance companies roll back their rates. The California Supreme
Court upheld substantially all of Proposition 103, including the rollback, modifying
it only to the extent necessary to permit insurers to avoid the rollback if they could
demonstrate that they would be unable to earn a fair rate of return if their rates
were rolled back. Few insurers could prove this, and as a result medical malpractice
premiums in California fell sharply in the years immediately after Prop 103 was en-
acted, and even today are lower than they were in the year before Prop 103 was
enacted. While a mandatory rollback sounds—and is—extreme, what California tells
us is both that it is constitutional and that it works. Some doctors argue that what
has caused rates to fall in California is a law limiting the non-economic damages
that injured people can recover that the California Supreme Court held constitu-
tional in 1984. But in the first full year after the law was upheld, premiums rose
by 35 percent. Premiums did not begin to fall until Prop 103 was enacted in 1988
and declared constitutional a year later. (See Exhibits 3 and 4.)

WHAT INSURERS THEMSELVES SAY ABOUT INSURANCE CRISES

To be sure, the current sharp and apparently irrational increases in insurance
rates have created pressure to enact limitations on liability, based on the under-
standable rationale that if the amount injured people can recover from insurance
companies is limited, insurance companies will pay out less money to such people,
and they will pass at least some of those savings on to policyholders. I have ex-
plained that such limitations do not make sense because the other factors which
cause insurance rates to fluctuate, such as investment income and the cost of rein-
surance, have a much greater impact on the premium dollar than could any plau-
sible limitation on the amount injured people could recover.

In addition, Missouri and many other States did enact such limitations after the
insurance crisis of the mid-1980’s, or the insurance crisis of the mid-1970’s, yet rates
are rising today in those States just as they are rising in States that did not enact
such limitations—even if, as in Missouri, litigation is decreasing, not increasing.

But perhaps the best evidence that litigation does not cause insurance rates to
rise—and conversely, that limiting litigation will not cause insurance rates to
drop—is what two of the biggest medical malpractice insurance companies said
themselves after the last insurance crisis. Florida reacted to that crisis by limiting
non-economic damages for all injuries to $450,000, and limiting liability in four
other respects. After the law was passed, the insurance commissioner required all
medical malpractice insurers to refile their rates to reflect the effect of the five
major limitations on liability the State had just enacted. In response, Aetna Cas-
ualty and Surety conducted a study, attached as Exhibit 5, that concluded that none
of those limitations would reduce insurance rates. In particular, Aetna concluded
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that the $450,000 cap on non-economic damages would have no impact on Aetna’s
claims costs “due to the impact of degree of liability on future losses, the impact
of policy limits, and the actual settlement reached with the plaintiff.”

The St. Paul Fire and Marine Insurance Company—which at the time was the
largest malpractice insurer in the nation—conducted a similar study, attached as
Exhibit 6. That study analyzed 313 claims it had recently closed and found that 4
of those 313 claims would have been affected by the limitations enacted in Florida,
“for a total effect of about 1 percent savings.” The St. Paul further explained that
the 1 percent savings estimate probably overstates the savings resulting from the
new restrictions. And it specifically emphasized that “the conclusion of the study is
that the non-economic cap of $450,000, joint and several liability on the non-eco-
nomic damages, and mandatory structured settlements on losses above $250,000
will produce little or no savings to the tort system as it pertains to medical mal-
practice.”

What the Aetna and St. Paul studies may really be telling us—since they pre-
pared those studies to justify their refusal to reduce their rates after limitations on
liability were enacted—is that even if such limitations might reduce the amount in-
surers pay out, insurers don’t pass on any savings to policyholders. More important,
however, even if they did pass on any such savings, they would be insignificant com-
pared to the other factors affecting malpractice rates. Perhaps that is why after the
last insurance crisis the chairman of the Great American West Insurance Company
told an audience of insurance executives that tort reform “will not eliminate the
market dynamics that lead to insurance cycles,” and warned them that “we must
not over-promise—or even imply—that insurance cycles will end when civil justice
reform begins.” See “Don’t Link Rates to Tort Reform, Insurance Executive Warns
Peers,” Liability Week, Jan. 19, 1988, at 1.

CONCLUSION

In conclusion, over the long run the medical malpractice insurance industry is
substantially more profitable than the insurance industry as a whole: during the 10-
year period 1991-2000, according to the National Association of Insurance Commis-
sioners, its return on net worth has been more than 40 percent greater than the
industry average, and its loss ratio has been 6 percentage points lower than the in-
dustry average, i.e., it has paid out in losses six cents less on the premium dollar
than have all property/casualty insurers. (See Exhibit 7.) Despite this long-run
above-average profitability, however, medical malpractice insurance rates, for the
reasons I have described, fluctuate substantially—both up and down. The reforms
I have outlined can both reduce those fluctuations and, particularly if the insurance
industry’s antitrust exemption is repealed, reduce the level of malpractice rates over
the long run. In contrast, limitations on liability have been demonstrated to do nei-
ther.

I would be happy to answer any questions the committee may have.
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CALIFORNIA MEDICAL MALPRACTICE PREMIUM VOLUME
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RODILY 1KJURY ULADY COST IMPACT OF FLORIDA TORT LAW CHANGE

Symzar

The follewing table suzmarizes the expactsd jmpact of the nav Flozida law
ca bodily injury claizs coatg (inciuvéing Allocated Loss Adiustzent
Expennes). The Impacts shown wete developad from data patharad via 2
spacial claiz study conducted bY ¢he AErns. The claim study snd the
anaiyeis mce detailed in the sulcesding sacticns of this memorandum.

Ippact of Tart Law Chavges

Iwpact of Tert Law Chanpas

Tine of Buginess

. Preducrs All Other
Tort lav Change Bedily Infury Ceneral Liavilicy

Collateral Source Cffset o (0.4%)
Joint & Several Q o
Lizftation pf Noneronamic

Camages to $450,000 G Q
Puritive Damoges n 0
Future Etomealce Damages ovel

$750.000 Tald at Prasent

Talue < o

All Other Geperal Liabillty includes the bodily fntury liabiliizy pertior of
package poiicimw, SKP Sectica 11, snd =mcnalina Ganerai Liabillty policien.
Tha analysin as shown is bassd polely on ALtns data and, therefore, Is
sppiicable only to AFtaa's beoek of husiness. "

Clafm Study
—1.8

Tha attached special claim aoulyeis form, designed ro gather data oo Th
izpsct of the tort raiorms, vas cozplsred by axperizncad ETasch Otfica
claits parsomoel. Claims eligidle fer unglysis vere salwcied according to
the following criteria:

1. Commercial Caspalzy clsims {axcluding fational Accounts business)
for palicy years 1981 through 1985
4. rapofted prior to January 1, 1988
h. open as of May, 1986
c. closed during the lest eix nocths

2. ALl claime in carmgery (1) with indewnlty payments 0T Feaurves
over $25,000 ware analyzad (cotal of 55 glaims).



83

3, Fifty rlosed clsizs with tadesnity of imss that $25,C00 vers
randomly salected.

The completed forms were reviewed for fntermal conatatency prior to coding
and anplysis.

Collatarel Source Analvsis

Pxhibits I and IT dezatl rhe analysis af the revigion la the collateral
source rules. IExhibit 1 f{s for claime ovar $25,000 indemnity. Exhibic 1
1p for claima under 925,000 indewmnity.

Ex=ibit 1 shows that sinca the right of subrogation sxlate for =any
collateral scurces mvalisble to the plaintiff, the economic locoes incurred
ate not expecred o be submtantially reduced due to the law changs.
Furthecrmore, current AEtna cliiic settlement practices rrcognile, i part,
the exizcence of collataral souTces &8 part of thr negctiating procens uded
{q arriving at & wutually sstisfactory damege valua with the plaintiff.

Exkibit II1 abows chat for claizs undar $25,000, ne additicmal savings scw
expectad due to the change in Flovida law.

_zint and Several Analwgis

Fxhibit ITI details the amalyais c!f joint snd ssveral sdditional pavwence
made by AStna. Total joint and several paymaots wers &.3%1 of indemalty
pavmenta over 3$I5,000. A rovigw of emch clalm ganararing addicional
paymasts due o loint sad gevaral Ilahilicy indicaraed no redueiisn 1o rhone
payment dus cn tha intsractlon et ecnnomic damages austzined by the
plaintiff, the percentage of 1liabilicy sssigued to ARtoa’s {nsured, and the
policy limites purchasad.

Anslynis of Limication of Noruzonomic Damages to $45C,000

Nine claizs 53 the potential for coming wnder the nev limitaricm far
pooeconomic losses. The nine cases were tdentified oo the bamfs of full
liabiiity value—=not pur iosured’s share of the liabiliry. Data in the
above format sliowed for a ceview af vhether tocal claim valye could be
rednced aad whather such s reducticm would impact ou AEtna’s ipeurred clais
cURT,

The review of the actuzl date muteicced o0 thaae camen indicatad no
reduction of cost. This result is due to the impact of degrae of
disability on fuzurs losses, the impact of policy limirs, xzod tha actual
sartlement ruached with the plaintiff; all ssemed to reduce rhe expacted
poneconomic componant of damages to less thap $&50,000.

Anelvaig of Punitive Damages

Only cwe cases were found where pucitive damages nad an {mpmee o0 tha claim
suttisment valus. Tha totsl impact vad aatipxted at leas chas $15,000 or
lass than C.1I of total indeanity peyzants, Conmequantly, it mppeats thec
rhers will bs nc impact co AEtua’s elaism valuxs due to changes in the
wllocation of the punitive damagee mvarded.
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analvsls of Installment Paymest of Furure Ecopowic Dagapes Qver $250,000 -

Ten clatima had the porancial for coming under this seccion of che Iaw. The
reviev of individual cases {ndicated mo ner savings to Aftna Eor the
fpilowlng Teanous:

1. dnteraction of policy limits, past wconomic losses, ard future
sconomic lommes

7. wsertlement value cf CLhe case

3. apparant ippllcit recogniticn of the peripdia nature of future
danages

Creerall Summery

The expacted net raduction iz clalp coste 13 based on an analysis cf AErma
claimw. Am such, the analysis is applicable only to AETna's bock of
business.

Dus to the level of detatl of the hiatorizal claiz cata, informed claim
qudgemant was veguirad in scma instances to ascartaio sowe of the derail
vequired for the snalysis. The Judgement, if any, wasz esercisnd dy
axparienced claim sdjustors and is isplicit it the soalysins.

The analygis shown rapresents The paat eatimate of future cost Teducticns
1% the lay as currectly structored teoains in sffect. Howsver, ths sunset
provision of the law takes ellect in four years. TFurthermora, the lav
appiien only to casss filed undar the law, and tha Florida statuce of
iimitarions is four ywara. Conmeguently, it ia posuible that any pluintdfl
who might be severaly iwpacted by the provisicus of the lew would delay
filing uncll afcer the law expires. If this situstion aximas, thano the
expeceed reductions will ba lower than thome fndicated im this msmorendim.

SAVINGS FROM TORT REFORM —‘
l ACCORDING TO ST. PAUL: |

-

13 : ~ -
The conclusion of the study is that the noneconomic ¢ |

| us ap of !
$450.000, joint and several liability on the noneconomicp

dgmagcs, and mandatory structured settlements on losses
a oye 82597000 V.\-’IH produce little or no savings to the tort
system as it pertains to medical malpractice.”
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St. Paul Frre and Marine lasurance (ompany
S5t. Paul Mercury [nswrance Company
Mecical Professtanal Liability
State of florida

ADDENCUM

'n 198%, flarida passed a2 numbar of changes to the tort system. Wu have
reviewed the tort changss and their polentia] effect un our redical professional
Tiability caperience. Our review i3 based on & study of over 300 Florida
clased claims.  The tolel effsct of tne hill based an this evaluatinn was

very small,

Evaluatign;

Gf the 313 closed clalms that were studied, only four claims would hive been
effacted by the Taw far a total effect of aboul 1% savings., (Exhmibit A)
Furthermure, all of these 1av'rgs would have demn elimlrated i€ the courts hao
issigned only 10% more of the blame on our fasureds than our clzlm degartment
had estimated. [:'; highly Tikely that thare would tave been no savinus op
these claims had the bill been in affect. (Exhikit 8}

Qur study cavered all of our Farida physicians, surgeans and hospitdl claims
that clased 10 1963 and 1884, Econenic Tosy was determined based an the
plaintiff'y medical lasu, weekly wage, and time lost from wark. These Tasses
were requced for the time value of mosey

We added the ncnecanemic loss €an to the total econemic losses. The cap s
$450,800 times the portion of negliqence assigned to cur fnssred. W compared
this maximum award under the new )aw to tha amount that the St. Faul actudlly
paid on behaif af gur lasured.

fhe conclusion of the study is that Lthe neraconomic <ap of $450,030, jotnt and
several Tiability on the ngneconaaic damages, and mandatory structured settle-
mants cn Iossas abeve $250,000 wil) produce Tittle or no savings to the tort
System as 4t pertains to nedical malprackice,

Lorments o1 gther_provisiors of the hell:

¢.  Lollsteral spyrge nffsat

ihe medical malpractice provisions prior te this act grovided for
susrogatiun against cailatera) providers. The effgct of this subruyation
would be similar to the effect of Lhg collatgral saurce rule. Therefers,
the net effect of eliminating thae subrogation and allowing collateral
suurces {5 neyligihla.

5. Lemi i f Q3ama

Lamages ware {temized in aur avaluatien of thts tort refart and no savings
were shown. They are probabgly already implicitly itemized by either
Juries or ayr claim department when settling claims. We expect ng savings
From this provistiar,
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St. Paul Fire and Marine Insurance Cawpany
St. Pawl Mercury Insurance Company
Megical Profasgiomal Liability
State of Flarida

ADDEKDUM
{Cont {nued)

friveteng Suy1t Prolectign

This provision can eitner wurk far or agatnst us depending on who wins the
cate. Mo savings are expected from it

Addityr/Remittjtyr

Tnts provisien cin alsa work for or igalpst us. Mo savings are expecied.

Punitiva Danayes

The Yegislaticn reduges the manetiary Ypncentive for pusitive damage cases,
but nat total award amounts. Sinca these cases often have a retaliatary
fncentive, ho savings are expected, -

timing gf Effecty

The tort changes made in Florida #pply to Yasses sccurring on or after
Juiy 1, 1986, On a claims-made policy, they will effect anly the pariion
of our expacted losses with agcident date after July §, 1985. This will -
impact the eguivalent of our fipst year lgsses,

Conclysion

The tort Taw changes etfective July |, 1985 in Florida will, hopefuily,
Rave a positive impsct on To1s costs for oceurrencas after that datse.
Hawever, to forscast the effact ix Rignly zpeculativa. Qur avaluation of
priar losses showed little or np savings under key pravisions of the Jaw
and gur analysis of olher grovizions shew ne expacted tavings. Qur best
estimile §s no effect from the tert changes.

[t can be haped that the adoption of thase tort changes wiil have an intargibla
effect on society, and further work tg nitigate future lass trends. Howover
the trends in medical maloractice have been very high. The affect af the
reform needs to be very stromg to stem such trends.
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- SAVINGS FROM TORT REFORW AGSORBING 70 ARTRA—

AVINGS FROM TORT REFORM ACCORDING TO AETNA:

“IMPACT OF TORT LAWY CHANGES
—_—

{Caliateral Squrce_ﬁffset
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. Pamages to $450,000
Punitive Damages

Future Economic Damages over
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INTRODUCTION

Chairman Hateh, Chairman Gregg, members of the Judiciary and H.E.L.P.
Committees, | am Lawrence E. Smarr, President of the Physician Insurers
Association of America (PIAA). Thank you for allowing me the cpportunity to
appear before you today and speak about the impact of medical litigaticn on

patient access to health care.

As we all know, professional liahility insurance premiums for doctors and
hospitals are rapidly rising in many states tc lavels whera they cannot afford to
pay them. These increased premiums are caused by the ever-increasing size of
medical liability insurance payments and awards. The unavoidable consequence

is that physicians are maving away fram crisis states, reducing the scope of their
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practices, or leaving the practice of medicine altogether. Likewise, hospilals are
being forced to close facilities and curtail high-risk services because they can no

longer afford to insure them.

DOCTORS INSURING DOCTORS

The PiAA is an association comprised of professional liability insurance
companies owned and/or operated by physicians, dentists, and other health care
praviders. Colfectively, our 43 domestic insurance company members insure
aver 300,000 doctors and 1,200 hospitals in the United States and our nine
international members insure cver 400,000 health care providers in ather
countries around the world. The PIAA member insurance companies can also be
characterized as health care professionals caring for the professional liability
risks of their colleagues - doctors insuring doctors, hospitais insuring hospitals.
We believe that the physician owned/cperated company members of the PIAA
insure over 50% of America's dactors. Unlike the multi-line commercial carriers,
medical liability insurance is all that the PIAA companies principally do, and they

are here in the market 1o stay,

The PIAA was formed 26 years age at a time when commercial insurance
carriers were experiencing unanticipated losses and exited the market, leaving
doctors, hospitals and other health care professicnals no choice other than to
form their own insurance companies. A quarter century has passed, and | am
proud to say that the insurers who comprise the PIAA have become the driving

force in the market, providing stability and availability for those they insure,

When the PIAA and many of its membar companies were formed in the
1970's, we faced a professional liability market nat unlike that which we are
experiencing today. At that time, insurers, all of which were general commercial
carriers, were experiencing rapidly increasing losses, which caused them to

consider their continuance in the market. Many of the major carriers did indeed
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exit the market, leaving a void that was filled by state and county medical and
hospital associations across the country forming their own carriers. Again we
sea the commercial carriers, such as 8t. Paul, exiting the market. But, this time,
the provider owned carriers are in place and are indeed providing access to

insurance and stability to the market.

Unfartunately, the recent exodus from and transformation of the market is
of such a magnitude that the carriers remaining do not have the underwriting
capacity to take all comers. Facing ever-escalating losses of their own, many of
the carriers remaining in the market are forced to tighten their underwriting
standards and revise their business plans with regard to their nature and scope
of operations. This includes the withdrawal from recently expanded markets,
which adds to the access to insurance problem caused by carriers exiting

altogether.

My goal here teday is to discuss what the PIAA sees as the underlying
causes of the current medical liability crisis. | want to stress that | believe that
this situation should be characterized as a medical liability crisis, and not a
medical liability insurance crisis. The PIAA companies covering the majority of
the market are in sound financial condition. The crisis we face today is a crisis of
affordability and availability of insurance for health care providers, and mare
importantly, the resulting growing crisis of access to the health care system for

patients across the country.

INSURANCE INDUSTRY UNDERWRITING PERFORMANGE

Medical liability insurance is called a long-tail line of insurance. That is
because it takes on average two years from the time a medical liability incident
oceurs until a resulting claim is reperted to the insurer, and ancther two and one-
half years until the average claim is closed, This provides great uncertainty in

the rate making process, as insurers are forced to estimate the cost of claims
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which may ultimately be paid as much as 10 years after the insurance policy is
issued. By comparison, claims in short-tail lines of insurance, such as auto

insurance, are paid days or weeks after an incident.

Over the past three vears medical liability insurers have seen their
financial performance deteriorate substantially due to the rapidiy rising cost of
medical liability claims. According ta A.M. Best (Best), the leading insurance
industry rating agency, the medical liability insurance industry incurred $1.53 in
losses and expenses for every deliar of premium they collected in 2001, While
data for 2002 will not be available until the middle of this year, Best has forecast
that the industry will incur $1.41 in losses and expenses in 2002, and $1.34 in
2003. The impact of insurer rate increases accounts for the improvement in this
statistic. However, Best also calculates that the industry can only incur $1.14 4
in losses and expenses in order to operate on a break-even basis. This implies
that future rate increases can be expected as the carriers move toward profitable

operations.

The physician owned/operated carriers that | represent insure a
substantial portion of the market (over 60%). Each year, an independent
actuarial firm (Tillinghast Towers-Perrin) provides the PIAA with a detailed
analysis of annual statement data filed by our members with the National
Association of insurance Commissioners {NAIC). This analysis is very revealing

with regard to the individual components of insurers financial performance.

Exhibit 1 below details the cperating experience of 32 physictan
awned/operated insurance companies included in the analysis. A widely relied
upon insurance performance parameter is the combined ratio, which is computed
by dividing the losses and expenses incurred by insurers by the premiums they
earn to offset these costs. For these companies, this statistic has been
deteriorating (getting larger) since 1997, with major increases being experienced
in 2000 and 2001.
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EXHIBIT A

FINANCIAL RATIOS TO NET PREMIUMS EARNED

1985 1996 1997 1998 1999 2000 2001

Loss & LAE 95% 92% 91% 92% 91% 103% 116
UnderwritingExp 15 17 19 22 22 21 22
Combined Ratic 110 109 111 114 113 124 138
PH Dividends. g 8 7 6 [} 5 3
Adj Comb Ratio 119 118 118 420 119 129 141
Net Inv Income 49 44 45 43 34 33 I
FIT 7 7 ] -1 2 1 -1
Net Income 23 20 21 17 12 4 10

Source: Tillinghast Survey of 1AL Gompanles NAIC Fillngs

For calendar year 2001, the combined ratio {including dividends paid) was
141, meaning that tatal losses and dividends paid were 41% mare than the
premiums collected. Even when considering investment income, net income for
the year was a negative ten percent. This follows a meager 4 percent nat
income in 2000. This average experience is indicative of the problems baing
experienced by insurers in general, and demonstrates the carriers’ needs to raise
rates to counter increasing losses. All of the basic components of the combined
ratio calculation (foss and lass adjustment expense, underwriting expense) have
risen as a percentage of premium for alf years shawn. The only declining

compenant has been dividends paid to policyholders.

To compare this graup of PIAA companies with the industry, Exhibit 2 is
taken from the 2002 edition of Best's Aggregates and Averages. This shows that
medical malpractice is the least profitable property and casualty line of insurance
in 2001, following reinsurance, which has been greatly impacted by the World
Trade Center losses. The adjusted combined ratio for the entire industry is 153,

as compared to 141 for the PIAA carriers represented on Exhibit 1,
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EXHIBIT 2

R4BUSTRY CCMSBIED END CPERATHNG RATIOH

Princigat Lines o1 Budless Ranked fry Gombinrd Ratie in 201
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THE ROLE OF {INVESTMENT INCOME

Investment income plays a major role for medical liability insurers.
Because medical liability insurance is a “long tail” line of insurance, insurers are
able to invest the premiums they collect for substantial pericds of time, and use
the resulting investment income to offset premium needs. As can be seen on
Exhibit 3, investment income has represented a substantial percentage of
premium, and has played a majcr role in determining insurer financiat
performance. However, investment income as a percentage of premium has
been declining in recent years primarily due to historic lows in market interest

rates.
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EXHIBIT 3

Invastment Income as 2 Pereent of Pramlums

1998 1908 1597 1228 1948 F

Calendar Year

Contrary to the unfounded allegations of those who oppose effective tort
reforms, medical liability insurers are primarily invested in high grade bonds and
have not lost large amounts in the stock market. As can be seen in Exhibit 4, the
carriers in the PIAA survey have been approximately 80% invested in bonds over

the past seven years.

EXHIBIT 4

IPerceMage of Cash and Invested Assets}
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As shown on Exhibit 5, stocks have averaged only about 11% of cash and
invested assets, thus precluding major losses due to swings in the stock market.
Unlike stocks, high grade bonds are carried at amortized value on insurer's
financial statements, with changes in market value having no effect on asset
valuation unless the underlying securities must be sold.

EXHIBIT 5

‘ jstncks as a Percent of Cash anc Invastad Assats

A
18.0%

2.0% <A It BE B W E2E
1895 1968 1087 {bde
Calendar Year

TilEivieasie  MNimen Thawioe

The experience of the PIAA carriers is confirmed on an industry-wide
basis through data obtained from the NAIC by Brown Brothers Harriman, a
leading investment and asset management firm. Brown Brothers reports that
“Over the last five years, the amount medical malpractice companies has
invested in equities has remained fairly constant. In 2001, the equity allocation
was 9.03%." As Exhibit 6 shows, medical liability insurers invested significantly
less in equities than did all property casuaity insurers.
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EXHIBIT 8

P&C Equity Allecation 2001

% in Equities

Source: Brown Brothers Harrlman & Co., Insurance Industry Assat Allatation Study using NAIC data

Brown Brothers states that the equity investments of medical liability
companiss “...had returns similar t¢ the market as a whole. This indicates that

they maintained a diversified equity investment strategy.
The Brown Brothers report further states:

Since medical malpractice companies did not have an unusual amount
invested in equities and what they did was invested in a reasonable
market-like fashion, we conclude that the dacline in equity vailuations is

not the cause of rising medicai malpractice premiums.’

! Did Investmants Affect Medical Malpractice Premiums? Raghu Ramachandran, Brown Brothers
Harriman. January 2003,
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While insurer interest inceme has declined due to falling market interest
rates, when interest rates decline, bond values increase. This has had a
bensficial effect in keeping total investment income leval when measurad as a
percentage of total invested assets. This is shown in Exhibit 7 below. Thus, the
assertion that insurers have been forced to raise their rates because of bad
investments is simply not true.

Medical Malpractice Insurers
Investment Income

10.0%
o '—-——4--‘—\/*\
6.0%

4.0%

2.0%

0% 7 ; T T
1996 1997 1998 1999 2004 2001

=—#—Neat Investment Yield
== Neat Investment Income With Realized Gapital Gains

EXHIBIT7

Source: AM. Best Aggregates & Averages, 1987 through 2002 Editions,
(Precominantly hMedisal Malpractice Insurers),

THE INSURANCE CYGLE

Onppanents of effective tort refarm claim that insurance premiums in
constant dollars increase or decrease in direct relationship to the strength or
weakness of the economy, reflecting the industry's investment performance, The
researchars at Brown Brothers also tested this theory, and found no correlation

between changes in generally accepted economic parameters {Gross Domestic
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Product (GDP) and 5-year treasury bond rates) with direct medical liability
premiums written. In fact, Brown Brothers conducted 64 different regression
analyses between the economy, investment yield, and premiums, and found no

meaningful relationship. The report produced by Brown Brothers states:
Therefore, we can state with a fair degree of certainty that investment

yield and the performance of the economy and inferest rates do not

infiuvence medical malpractice premiums.”

INSURER SOLVENCY

A key measure of financial health is the ratio of insurance loss and loss
adjustment expense (amounts spent to handle claims) reserve to surplus. This
ratio has deteriorated {risen) for the PIAA carriers since 1998 to a peint where it

is approximately two times the level of surplus, as shown on Exhibit 8 helow.

EXHIBIT 8

Nel Losy ard LAE Resarve {o Surplus
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? Did Investments Affect Medical Malpractice Premiums? Raghu Ramachandran, Brown Brolhers
Harriman, January 2003.
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The relationship between reserves (amounts set aside to pay claims) and
surplus is important, as it is a measure of the insurer's ability to contribute
additional amounts te pay claims in the event that original astimates prove to be

deficient. At the current approximately two-to-one ratio, these carriers in

aggregate are still in sound financial shape. However, any further detericration in

surplus due to undenwriting losses will cause a deterioration in this important
Benchmark ratio indicating an impairment in financial condition. Under current
market conditions. characterized by increasing losses and declining investment

interast income, the only way to increase surplus is through rate increases.

Net premiums written as compared to surplus is another key ratio
considered by regulators and insurance rating agencies, such as A.M. Best. This
statistic for the companies in the PIAA survey has also been deteriorating (rising)
since 1899, showing a 50% increase in the two years ending in 2001, The
premium-io-sumelus ratio is a measure of the insurer's ability to write new
business. In general, a ratic of one-to-one is considered fo be the threshold
beyond which an insurer has over-extended its capital availabte to support its

underwritings.

As can be seen on Exhibit 9, this statistic has also deteriorated, and the
carriers in aggregate are approaching one-to-one. As the carriers individuzally
approach this benchmark, they will begin to decline naw risks, causing further
avaitability problems for insureds. Rate increases the carriers are taking also

have an impact on this important ratio as well as new businass written.



103

EXHIBIT 9

Net Premium Written to Surplus

Titingh

THE CAUSE OF THE CRISIS

The effects described in the previous pages were caused by the

convergence of six driving factors making for the perfect storm, as follows:

¢ Dramatic long term paid claim severity rise

« Paid claim frequency returning and holding at high levels
s Declining market interest rates

+ Exhausted reserve redundancies

+ Rates becoming too low

s Greater proportion of large losses

The primary driver of the deterioration in the medical liability insurance
industry performance has been paid claim severity, or the average cost of a paid

claim.
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EXHIBIT 10

Average and Median Claim Payments
PlAA Data Sharing Project
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Exhibit 10 shows the average dellar amount paid in indemnity to plaintiffs
on behaif of individual physicians since 1988, The mean paymeant amount has
risen by a compound annual growth of 6.8% during this period, as compared to
2.6% for the Consumer Price Index (CPIu). The data for Exhibit 10, as well as
that for slides which follow, comes from the PIAA Data Sharing Project. This is a
medical cause-of-loss database, which was created in 1985 for the purpose of
identifying common trends among malpractice claims. PIAA member companies
use the database for risk management and patient safety purposes. To date,

over 180,000 claims and suits have been reported to the database.

Allocated loss adjustment expanses (ALAE) for claims reported to the
Data Sharing Project have also risen at alarming rates. ALAE are the amounts
insurers pay to handle individual claims, and represent payments principally 1o
defense altorneys, and fo a lesser extent, expert withagses. Average amounts
paid for three categorias of claims are shown below. As can be seen, the

average amount spent for all claims in 2001 has risen to just under $30,000.
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EXHIBIT 11

Average Expense Payment Values
PIAA Data Sharing Project
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One very troubling aspect of medical malpractice claims is the proportion
of those filed which are ultimately determined to be without merit. Exhibit 12
shows the distribution of claims closed in 2001 as reported to the PIAA Data
Sharing Project. Sixty-ons percent of all claims filed against individual
practitioners were dropped or dismissed by the court. An additicnal 5.7% were
won by the dactor at trial. Only 33.2% of all claims closed were found to be
meritorious, with most of these being paid through settlement. Of all claims
closed, more than two-thirds had nc indemnity payment to the plaintiff. When the
claim was concluded at verdict, the defendant prevailed an astanishing 80% of
the time. This data clearly shows that those attorneys trying these cases are

woefully deficient in recognizing meritoricus actions to be pursued to conclusion.

Analyses performed by the PIAA have shown that of all premium and
investment income available to pay claims, only 50% ever gets into the hands of
truly injured patients, with the remainder being principally paid to attorneys, both
plaintiff and defense. Something is truly wrong with any system that consumes
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50% of its resources to deliver the remainder to a smail segment of those

seeking remuneration.

EXHIBIT 12

PIAA D;ta Sharing Project
Outcome of Malpractice Cases
Closed in 2001

Settlements

f
f
fpropped/
Dismissed Defense
\§ 1% Verdicts
8%

Plaintiff
Verdict
1%

A review of the average claim payment values for the latest year reported
to the PiAA Data Sharing Project (2001} (s revealing. As shown on Exhibit 13,
the mean settlement amount on behalf of an individual defendant was just over
$299,000. Most medical malpractice cases have multiple defendants, and thus,
these values are below those, which may be reported on a per case basis. The

mean verdict ameunt last year was almost $497,000 per defendant.
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EXHIBIT 13

PAYMENT VALUES - 2001

As of 130d02

i Mean Indemnity Payment : 3$310,215
|
Mean Settlement - ‘ % 299,003
Mean Verdict ‘ $ 496,726

Exhibt 14 shows the mean expense payment for claims by category of
disposition. As can be seen, the cost of taking a claim for each doctor named in

a case all the way through trial is fast approaching $100,000.

EXHIBIT 14

PAYMENT VALUES - 2001

As of DRDK02

Mean Indemnity Payment $310,215 |

| I
Mean Expense Payment $ 28,801
Won at Trial 4 85,718
Lost at Trial ' 491,423

Settled $ 39,891
Dropped/Dismissed . 516,743
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Exhibit 15 shows the distribution of claims payments at various payment
thresholds. It can be readily seen that the number of larger payments are

growing as a percentage of the total number of payments,

EXHIBIT 15

PIAA Data Sharing Project
% of Paid Claims by Payment Threshold
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This is especially true for payments at or exceeding $1 million, which
comprised almast eight percent of all claims paid on behalf of individual
practitioners in 2001 (Exhibit 16). This percentage has doubled in the past four
years, and c¢learly demenstrates why insurers are facing dramatic increases in
the amounts they have to pay for reinsurance. While medical liability insurers are
reinsured by many of the same companies having high losses from the World
Trade Center disaster, their medical liability experience was rapidly deteriorating
prior io September 11, 20C1.
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EXHIBIT 16

PIAA Data Sharing Project

Claim Payments =>$1 Million

o of Paid Claims:

79%

In addition to rising claim severity, iike all other investors, medical iiability
insurers have faced declining market interest rates. Eighty percent of PIAA
insurers' investments are placed in high-grade bonds. Exhibit 17 shows the long-
term decline in high-grade bond earnings. As can be seen, this is not a recent

phencmenon, but a long term trend.

Critics of the medical liability insurance industry say that insurers’ reliance
on investment income to offset premiums has caused turmoil in the marketplace,
implying that the use of investment income is a bad thing. Nothing could be
further from the truth. If insurers did not ever use investment income to offset
premium needs, then rates would always be 30 — 40% higher than otherwise
nacessary, The role market interest rates play in determining pricing in medical
liability insurance (and ather lines as well) is a fact of life which we cannot

contral.
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EXHIBIT 17
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THE ANSWER

Medical liability insurars and their insureds have faced dramatic long-term
rises in paid claim severity, which is now at historically high levels. Paid claim
frequency (the number of paid claims) is currently remaining relative constant,
but has risen significantly in some states. While interest rates will certainly rise
and fall in future years, nothing has been done over the past three decades to
stem the ever-rising values of medical malpractice claim payments or reduce the
number of meritless claims clogging up our legal system at great expense —
except in those few states that have effective tort reforms. In many states not
having tort reforms, costs have truly become excessive, and insurers are forced
tc set rates at levels beyond the abllities of doctors and hospitais to pay. States
having tort reforms, such as California, provide a compelling example that
demonstraies how such referms can lower medical liability costs and still provide

adequate indemnification for patients harmed as a result of the delivery of health
care.
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The following reforms are those which the PIAA advocates be adopted at
the federal level, which we also fee! should be the standard for any slate reforms
enacted. They are based on the reforms found in the Medical Injury
Compensation Reform Act {MICRA) which became effective in California in 1976
and which have been successful in compensating California patients and

ensuring access o the health care system since their enactment.

EXHIBIT 18

Health Care Liability Reform

+ $250,000 cap on non-economic
damages

- Collateral source offsets

+ Periodic payment of future damages
= 1/3 year statute of limitations/repose
» Joint and several liability

+ Contingency fee limits

The keystone of the MICRA reforms is the $250.000 cap on non-eccnomic
damages (pain and suffering) on a per-incident basis. Under MICRA, injured
patients receive full compensation for all quantifiable damages, such as lost
inceme, medical expenses, long-term care, etc. In addition, injured patients can
get as much as cne-quarter million dellars for pain and suffering. Advising juries
of ecenamic damages that have already been paid by other sources serves to
reduce double payment for damages. An important component of MICRA is a

reasonable limitation on plaintiff attorney contingency fees, which can be 40% or
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more of the total amount of the award. Under MICRA, a trial lawyer must be
satisfied with only a $220.000 contingency fee for a $1 million award.

A Gallup pall published on February 5, 2003 by the National Jourmal
indicates that 57% of adull Americans feel there are teo many lawsuits against
doctors, and 74% feel that we are facing a major crisis regarding medical liability
in health care today. Seventy-twa percent of respondents favored a limit on the
amount that patients can be awarded for their emotional pain and suffering. Only
the trial lawyers and their front groups disagree, seeing their potential for
remuneration being reduced. Especially displeasing to them is MICRA's
cantingency fee limitation, which puts more money in the hands of the injured

patient {at no cost reduction to the insurer).

The U.5. House of Representatives adopted legislation containing tort
reforms similar ta MICRA, including a $250,000 cap on non-economic damages.
for the seventh time in September of last year. HR 4600, known as the HEALTH
Act, was introduced and adopted on a bi-partisan basis. The Congressicnal
Budget Office (CBO) conducted an extensive review of the pravisions of HR
4600, and reperted to Cangrass that if the reforms were enacted, “.. premiums
for medical malpractice insurance ultimately would be an average of 25 percent

to 30 percent below what thay would be under current law.”

The CBO found that HR 4600 reforms would result in savings of $14.1
billian to the fedaral government through Medicare and other health care
programs for the period 2004 - 2012, An additional $7 billion of savings would
be enjoyed by the states through their health care programs. The CEO's
analysis did not consider the effects that federal tort reform would have on
reducing the incidence of defensive medicine, but did acknowledge that savings

were likely to result,
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EXHIBIT 19

CBO Scoring of HR 4600

Beptember 24, 2002

$14,1 Billicn Savings 2004 — 2012
37 Biliion Savings to the States 2004 - 2012

“...premiums for medical malpractice insurance
ultimately would be an average of 25 percent ta 30
percent below what they would be under current
law."

The US Department of Health and Human Services published a report on
July 24, 2002, which evaluated the effects of tort reforms in those states that
have enacted them. As stated in Exhibit 20, HHS found that praciitioners in
states with effective caps on non-economic damages were currently experiencing
premium increases in the 12 — 15% range, as compared to average 44%
increases in ather states.
EXHIBIT 20
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USBHHS

Confronting the New Health Care Crisis:
Improving Health Care Quality and Lowering
Costs By Fixing Our Medical Liability System

Juily 24, 2002

“States with limits of $250,000 or $350,000
on non-economic darmnages have average
combined highest premium increases of 12 -
15%, compared to 44% in states without
caps...”

Annual data published by the National Association of Insurance
Commissioners (NAIC) also documents the savings California practitioners and
health care consumers have enjoyed since the enactment of MICRA over 25
years ago. As shown in Exhibit 21, total medical liability premiums reported to
the NAIC since 1878 have grown in California by 167%, while premiums for the

rest of the nation have grown by 505%. These savings can only be attributed to

EXHIBIT 21
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Savings from MICRA Reforms
California vs. U.S. Premiums 1976 - 2000
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These savings are clearly demonstrated in the rates charged to California
doctors as shown in Exhibit 22. Successful experience in California and other
states makes it clear that MICRA style tort reforms do work without lowering

health care quality or limiting access to care.

EXHIBIT 22

2002 Rates- $1mil/3mil Coverage
(as reported by Medical Liability Monitor)

LA' | Denver’ | Chicago® | Phila* Miami®
M 11,164 | 9,845 26,404 18,429 56,153
GS 36,740 | 34,644 | 68,080 82,157 174,268
OB/ 54,663 | 30,905 | 102,640 | 100,045 | 201,376
Gyn
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The Doctors Company

CCPIC Insuranca Company

ISMIE “utual Insurance Comgany

Pennsy.vania Medical Sociely Lizhility iesoranca Comoany
First Professional irs_rarce Cempany

FLAFAPRE S Y

PROP 103 HAD NO EFFECT ON CALIFQRNIA MEDICAL LIABILITY
PREMIUMS

In an effort to derail desperately needed tart reforms as described above,
the Association of Trial Lawyers of America and related individuals and groups
have stated that the beneficial effects of MICRA as shown on Exhibit 21 are due
to Proposition 103. a ballot initiative passed in 1888 aimed primarily at controlling
auto insurance costs. The ballot initiative passed by a 51% majority vote, with
voters in only 7 of California's 58 counties approving the maasure. The major

changes made by Prop 103 include:

¢ Making the insurance commissioner of California an elected, rather than
appointad, official;

+ Giving the insurance commissioner authority to approve rate changes
before they can take effect;

« Requiring insurers to reduce rates by 20 percent for two years fram their
levels on November 8, 1987;

* Reouiring auto insurance companies to offer a 20 percent "good driver
discount.”

+ Requiring auto insurance rates to be determined primarily by four factors;

« Allowing for payment of “intervencr fees” to outside groups that intervene
in hearings conducted by the Department of Insurance®.

3 Irenically, tha Prasosition 103 Erforcerent Project headed by Harvey Roserfe.d, a self-
practaimed consumer advocale who led the fight ‘or the adoption of Prop 103, has received
a:most $1.5 millian in intervenor fees through 1997, In total, “consumer organizations” and
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Medical liability insurers wera not the intended target of Prop 103, but were
coverad by the resulting regulations. Howsver, Prop 103 did not have any
substantive effect on medical liability insurance rates. Prop 103 did have the
effect of freezing most insurance rates in California until as late as 1994.% This all
came at a time when madical liability insurers across the nation were seaing their
rates level off or even decline. One major California medical liability insurer, the
NORCAL Mutual Insurance Company, actually had twa rate decrease filings (-
2%, -12%}) which had been made with the depariment of insurance in 1890 and
1991 held up until the conclusion of legal challenges and exemption issues were
resolved. NORCAL reached a consent agreement with the Catifornia
Department of Insurance in November of 1991, at which time its rate decreases
were granted. NORCAL was specifically permittad to declare a one-time 20%
return of premium for policyholders insured between November 8, 1988 and
November 8, 1989 as a dividend and was nol required to reduce its rates as a
result of Prop 103. As NORCAL had aiready paid dividends exceeding 20%
during the peried in question, no monies were returned to policyholders as a
result of Prop 103, The experience of other California physician owned
companies was similar to that of NORCAL. Even if California medical liability
insurers had been required to reduce rates by 20%, this in no way could explain
the wide gap in experience shown on Exhibit 21.

CONCLUSION

Increasing medical malpractice claim costs, on the rise for over three

decades, have finally reached the level where the rates that insurers must charge

indivicuas have received over $7.1 mill'on in intervenor fees and administrative costs through
1897. Source: Personal Insurance Federation of America, www.plfc.crasnsurance/orop103.himi,

4 Background on [nsurance Reform — A Oetailed Analysls of California Proposition 103,
www . corsamerwatchdeyg. org/insurancedfs/fs000159.phn3.
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can no longer be afforded by doctors and hospitals. These same dectars and
hospitals cannct simply raise their fees, which are limited by government or
managed care companies. Many doctors will face little choice other than to

move to less litigious states or leava the practice of madicine altogather.

Legislators are now challenged with finding a solution to the medical
liabitity insurance affordability and avaitahbility dilemma — a proklem lang in
coming that has truly reached the crisis stage. The increased costs being
experienced by insurers {largely owned/cperated by health care providers) are
real and documented. it is time for Congress to put an end to the wastefulness
and inequities of our tart legal system, where only 50% of the monies available to
pay claims are paid to indemnify the only 30% of claims filed with merit and the
expenses of the remainder. The system works fine for the Iegal profession,
which is why trial lawyers and others fight so hard tc maintain the status quo.

Tha PIAA strangly urges members of the Senate to pass effective federal
health care liability reform, thereby stopping the exodus of health care
professicnals and institutions which can ne longer afford to fund an inequitable
and inefficient tort system which benefits neither injured plaintiffs or the health

care community.
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Patient Access Crisis: The Role of Medical Litigation
Joint Hearing
Statement of Senator Judd Gregg

February 11, 2003

Our health care system is facing a crisis. Physicians across the nation, especially those in high
risk specialties, are being driven out their states or out of practice because of sky-rocketing
medical liability insurance premiums. This alone may be cause for alarm or legislative action,
but there is much more to this story.

A hospital janitor in West Virginia falls and breaks his hip. In the course of his treatment, he
learns he has a tumor on his spine and is told he needs to see a neurosurgeon for treatment. He
calls four in his community, but none will see him, citing the risky nature of condition and
liability insurance concerns. He tries to get appointments with surgeons in three or four
neighboring communities, but runs into the same problem. Even the University Medical Center
will not take him as a patient. After contacting more than a dozen surgeons, he eventually he
finds a surgeon who will see him. But this surgeon is in another state, more than three hours
away by car. This is a difficult drive for a man who has spinal trouble and just had hip surgery.
This is not a hypothetical case. It’s a true story.

A woman in North Conway New Hampshire is pregnant with her first child. North Conway is a
rural area without great wealth. It’s winter time and roads are icy and covered with snow.
Midway through her pregnancy this woman learns that her ob/gyn will soon be forced to retire
because she can no longer afford to maintain her medical practice since her insurance premiums
increased from $38,000 to $139,000 in just one year. The pregnant woman tries to find a new
ob/gyn, but there are few in the area and none willing to take on a new patient, especially one
with a high risk pregnancy. What is this woman to do? Wait for the first labor pain and hope
that there is not a blizzard when she gets into her car to drive across the state? This is not a
hypothetical case. It’s a true story.

Some of our witnesses today have similar stories. These are not isolated cases. Indeed, thisis a
growing, national problem. Patients all across the nation are being denied access to quality
health care because of the growing medical liability crisis.

. According to the American College of Obstetricians and Gynecologists, one in eleven
obstetricians has been forced to scale back their practices, and one in six have begun to
refuse high risk cases.

. The University Medical Center in Las Vegas, Nevada, was forced to close its trauma
center for 10 days last year, forcing patients, in need of urgent care, to travel as much as
five hours for care.

. In Delaware county, near Philadelphia, more than 40 doctors left the state or stopped
practicing in 2001 because of high liability insurance costs.
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Today twelve states are facing an urgent patient access crisis. Insurance carriers have exited
these states at an alarming rate. Physicians are being forced to move to other states, retire early,
or close their practices altogether. Hospitals, nursing homes and other providers are also in
trouble. All but 7 of the remaining states have reached “near crisis” status. It’s only a matter of
time before the “near crisis” states reach full crisis status.

The data are clear on what’s driving this crisis. Soaring liability premiums can be directly
attributed to excessive litigation. Fueled by dramatic increases in the size of jury awards, the cost
of defending lawsuits, and the frequency of large claims, liability insurance costs have been
increasing at alarming rates since the late 1990s.

In recent years, the size of jury awards has increased to astronomical amounts. The average
award rose 76% between 1996 and 1999, according to the Jury Verdict Research Series. In
1999,, the most current year for which we have litigation data, the median award was $800,000,
up 34% in only three years.

The number of million dollar plus jury awards is on the rise, increasing 45% between 1998 and
1999. Now, more than half of all awards are in excess of $1 million.

The cost of defending lawsuits is very expensive, and too many resources are devoted to
defending frivolous cases. Nearly 70 percent of all medical liability claims result in no payment
to plaintiffs. Yet, the median cost of defending a case, where the jury rules the defendant not
guilty, was $66,767 in 2001, according to the American Tort Reform Association. Ob/gyns have
the most suits filed against them, but win 7 out of 10 cases closed, according to a survey by the
American College of Obstetrics and Gynecology.

Trial lawyers are using the medical professionals as their own personal ATM machines. Left
unchecked, this pattern will continue to escalate and deplete the resources of our medical system.
Fear of excessive litigation also results in substantial indirect costs when physicians practice
“defensive medicine” by ordering additional and unnecessary tests and procedures. While
difficult to measure, some experts believe defensive medicine could increase the cost of health
care by 5 to 9 percent. This is worth about $60 to $108 billion to our health care economy. In
addition to monetary costs, defensive medicine also takes a human toll when defensive medicine
jeopardizes quality of care and patient safety.

The system is broken. It has become easier to sue a doctor than get an appointment. Although
billions of dollars are spent in our medical liability system in direct and indirect costs, far too few
patients reap the benefits. Almost 50% of damages won in court go to attorneys fees, not the
injured patient. And the current system has flawed incentives that encourage attorneys to pursue
only those cases that are likely to produce exorbitant damage awards while leaving many injured
patients with legitimate cases out in the cold.

The solution is to restore balance to the health care system. The solution should ensure fair and

timely compensation for patients who are injured by medical negligence. It should provide
unlimited compensation for current and future medical expenses and lost wages, and reasonable

2



121

compensation for pain and suffering. But it must also must ensure that patients are not denied
access to care on the front end. TIn order to do that, we must address the acute problem of
excessive litigation, and we must address it now.

As the cry for help from patients and physicians grows louder, so too are the excuses for not
acting. We have heard it all before. Liability rates aren’t increasing significantly. There’s no
problem. Rates are increasing, but it’s somebody else’s fault. Insurance companies are to
blame. State regulators are to blame, or state regulators could do a better job if we they simply
passed more regulations. It’s bad stock market investments, the business cycle, or anti-
competitive behavior. And on and on.

But the facts tell the truth. Insurance rates increase as insurers pay out more in lost claims and
litigation expense than they collect in premium. According to A.M. Best, the medical liability
insurance industry incurred $1.53 in losses and expenses for every dollar of premium collected in
2001. This has been happening for several years. While it’s convenient to blame insurance
companies, state insurance regulators, the nation’s front line experts, say that “the preliminary
evidence points to rising loss costs and defense costs associated with litigation as the principal
drivers of medical malpractice prices.” Indeed, insurance regulators are concerned that “due to
extremely high loss ratios, the concern has been with rate inadequacy.” (Feb. 7, 2003 letter from
the National Association of Insurance Senator Judd Gregg; letter attached).

We must not overlook the experience of hospitals across the country either. Because most
hospital systems self-fund their liability risk, there is no insurance company to blame.
Nevertheless, hospitals across the nation are experiencing liability losses that are just as dramatic
as it is for those who buy insurance.

‘We should not be distracted by those who seek to deflect attention from their alliances with the
lawyer industry by laying blame where it does not belong. We should not be tempted by those
who deny there is a problem. We should not be confused by those who seek to muddle the issue
with numbers that don’t add up or half-baked theories. We should not be distracted by red
herring solutions that do nothing to address the underlying problem.

Instead, we must have the courage to just say no to the status quo and yes to patients. We should
act quickly to address the problems that we know are leaving patients without care. Ata
minimum, we should address the litigation lottery that has added to unpredictability in liability
insurance. To ensure there is no gaming of the system, we should ensure that reforms apply
across the board to all entities involved in delivery care to a patient. We should look to models
of success, such as California’s Medical Injury Compensation Reform Act (MICRA). And we
should be open to any additional reforms to the underlying medical liability system, such as
encouraging states to adopt patient safety best practices. However, our first priority should be to
act quickly, before more patients are denied care.
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“Patient Access Crisis: The Role of Medical Litigation™
Statement by U.S. Senator Bill Frist, M.D.

I thank Chairman Hatch and Chairman Gregg for holding this timely hearing on a matter
that is so critical to our nation’s health care system. This is only the first step for the Senate in
addressing what is a clear and growing problem.

America is indeed in the midst of a health care crisis that is impeding access to care. This
crisis is caused by out of control medical litigation costs, and the victims are the patients who are
seeing their access to quality care threatened and, in some cases, disappear entirely. The
situation is grave, and it is only getting worse.

We've all seen the headlines and heard the horror stories - hospitals closing obstetric
wards; trauma centers shutting their doors; expectant mothers unable to find an obstetrician;
doctors dropping services, moving to states that have enacted reform or retiring early. And the
headlines go on and on.... Almost daily it seems there are fresh stories and new victims. In fact,
the problem has become so severe that in June of last year the AMA listed 12 states that were in
a state of crisis and 30 other states that were near crisis.

[ talk with my medical colleagues about this particular problem frequently. In fact, many
doctors consider the current medical litigation system the greatest threat they face to providing
patients with affordable, quality care. At first the problem of skyrocketing medical litigation
costs presents doctors with uncorefortable choices, but in the end it’s the patients and the rest of
the country that suffer when their skills and services are lost.

‘What makes this situation so tragic is that highly qualified and committed doctors are
literally being forced from the fields of medicine that they so cherish. We are not talking about a
few bad doctors, but rather the very best men and women in their profession who have devoted
their professional lives to healing others. They do not want to drop vital services, leave already
underserved areas, refuse to see expectant mothers or refuse to give emergency care, but the
current situation gives them no other choice.

It is difficult to comprehend that we have a system that actually penalizes or even
prohibits quality doctors from helping the underserved or simply treating pregnant women. We
should be encouraging these health care professionals, not forcing them from their practices.
Clearly, this system needs reform.

(cont)
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In addition to threatening access to quality care, our current medical litigation system
adds dramatically to the overall cost of health care by forcing doctors to practice defensive
medicine. All doctors must be careful and prudent in providing care, but should not be
threatened by excessive litigation into taking expensive and unnecessary steps. This does not
improve care or help patients — it only increases costs. A recent federal report indicates that
reasonable litigation reform could save the country at least $60 billion annually in health care
costs.

Action is necded now before the crisis spreads further. Meaningful, comprehensive
medical litigation reform can provide for fair and equitable compensation for those negligently
injured and ensure patient access to quality care. I’'m encouraged that we can work in a
bipartisan manner to enact meaningful reform that brings balance to our medical litigation system
and puts the interest of patients first.

Again, I thank the Chairmen for having this hearing, and I assure them and the American
public that the full Senate will address this crisis soon.

-30-

03-027
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STATEMENT FOR THE RECORD OF SENATOR MICHAEL B. ENZi

SENATE COMMITTEE ON HEALTH, EDUCATION, LABOR, AND PENSIONS
JOINT HEARING WITH THE SENATE COMMITTEE ON THE JUDICIARY

“PATIENT ACCESS CRISIS: THE ROLE OF MEDICAL LITIGATION”
FEBRUARY 11, 2003

Thank you Chairman Gregg and Chairman Hatch for holding this hearing today on
such a critical issue. Thank you also to the panel members, who are sharing your
time, expertise and experience with us today.

Today we will be discussing a very complex problem. But our focus is not -- and
should not be — doctors versus trial lawyers versus insurance companies.

Our focus is patients. For them, there are two main issues we need to address.
The first is ensuring that everyone has access to affordable and high-quality
healthcare services. The second is ensuring that patients who are injured by
medical errors or malpractice are compensated fairly.

Both of these goals are compromised by our tort system. The current state of
medical litigation does not provide injured patients with fair and appropriate
compensation, and it does little to encourage systematic responses to medical
errors. At the same time, skyrocketing medical liability insurance premiums are
raising the cost of healthcare for all and curtailing access to heaithcare services,
particularly for people in rural and frontier areas like Wyoming.

L ast week, the Washington Post ran a story about how the medical liability crisis is
affecting Wyomingites. There are only two firms left in Wyoming who provide
liability insurance to physicians, and the premiums for doctors in Wyoming are two
to four times more expensive than those for doctors in California. It's hard enough to
recruit physicians to Wyoming as it is. Huge liability insurance premiums don't
make it any easier.

As a result of this, Wheatland and the surrounding communities just fost their only
obstetrician. His insurance company went bankrupt, and the last two companies
serving Wyoming are not writing new policies for obstetricians.

A woman with a complicated pregnancy now has to make almost a three-hour
round-trip drive to Cheyenne to get the specialized treatment she needs. This puts
her life and the life of her baby in great danger.

This is the price we all pay for a system that encourages frivolous lawsuits and
unlimited damages. We need to put a stop to it.
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I wish this story was just an isolated instance, but it's not.

Let's take a look at ancther town in Wyoming. Torrington is actually luckier than
many communities. It has a general surgeon. But Torrington almost lost its only
surgeon because of rising medical liability insurance premiums.

This surgeon has been in practice in Torrington for 20 years. He also has been
trying for the last 10 years, without success, to recruit another surgeon to join him.
One of the main reasons he hasn’t been successful in his recruitment is that the
cost of medical liability insurance is more than he could afford to pay a new
surgeon!

Still another example is Casper, Wyoming, where one of the remaining obstetricians
in the town is considering whether or not {o leave his practice because his new
insurance premium is too high. This doctor delivers 30 percent of the babies in
Casper, including a large percentage of babies born to mothers who are Medicaid
beneficiaries. These mothers simply cannot be expected {o pay more to cover the
costs of his liability insurance.

These examples highlight the problem we're facing. It's not just about lawsuits and
insurance rates. It's about people who can't get the medical attention they need.
it's about communities without doctors to serve them. That's why this hearing is so
important.

The guestion is what do we do to solve this patient access crisis?

First, we need to develop a system where injured patients get their just
compensation. As it applies to medical litigation, our current legal system is random
and inequitable. The standards for determining negligence are vague and
uncertain, and the monetary awards granted by juries are highly subjective and
variable.

Furthermore, for every dollar paid in malpractice insurance premiums, only 40 cents
in compensation is actually paid to the injured ~ the rest goes for legal fees,
insurance company administration, court costs, and the like.

The major beneficiaries of the tort system are the trial lawyers, not the injured
patients. Who really bears the costs? We all do, in the form of higher health
insurance premiums, greater out-of-pocket payments and higher taxes.

A 1996 study in the Quarterly Journal of Economics estimated that limiting
unreasonable awards for non-economic damages could reduce healthcare costs by
5 to 9 percent within three to five years of adoption without adversely affecting
quality of care. This could save up to $108 billion in healthcare costs each year.
These savings would lower the cost of health insurance and permit up to 4.3 million
more uninsured Americans to obtain coverage.
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Qur first step toward fixing this broken system should be to pass legislation to
reform medical litigation by

ensuring compensation that covers patients’ economic damages, such as
medical bills, lost wages, future earnings, rehabilitation, and custodial care;
placing a reasonable cap on subjective non-economic and punitive damage
awards;

reserving punitive damages for cases that justify them;

deducting collateral sources of compensation from plaintiffs’ damage
awards;

limiting attorney contingency fees on a sliding scale; and

providing a reasonable statute of limitations on claims.

Next, we should continuing working toward comprehensive patient-safety

legislation that replaces the status quo with a system that encourages the
prompt disclosure of preventable medical errors. This new system also
should contain mechanisms for catching and correcting medical errors to
improve the quality and consistency of care.

Let's face it - many medical errors are the result of problems in the healthcare

system, not individual negligence. The tort system doesn't encourage
physicians, hospital administrators, or anyone else to admit openly to
mistakes and to correct the systemic problems that are the root causes of
most medical errors. Until we replace the tort-system lottery with a system
that promotes accountability and innovation instead of discouraging it, we’re
not going to raise the overall standard of care.

We also ought to encourage states to develop better alternatives to litigation.

Some states already have experimented with using alternative dispute
resolution, such as arbitration and mediation, to resolve medical liability
claims. Other states have tried limited no-fault plans for particular injuries,
which award compensation through the administrative process, rather than
through the courts. These innovations deserve a closer look.

The best solution to the patient access crisis would be to develop a system that

reduces the number and severity of medical errors and provides fair
compensation to patients injured by them. Medical litigation reform is the
necessary first step toward that system.

Medical litigation reform will control costs by reducing the pressure on medical

liability insurance premiums and on the need for physicians to practice
“defensive medicine.” By controlling costs, medical litigation reform will
improve access to healthcare in areas already suffering from shortages of
physicians and other healthcare professionals. Medical litigation reform also
will reduce healthcare costs paid by all Americans in the forms of higher
insurance premiums, out-of-pocket payments and taxes.
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Finally, medical litigation reform will encourage providers to learn from their
mistakes and to prevent them in the future. This will improve the quality of
care for all.

Controlling costs, improving access, and improving the guality of care are the
three keys to a better healthcare system. | hope that this hearing brings us
closer to harmonizing our legal system with these goals.

Thank you, Messrs. Chairmen.
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STATEMENT BY SENATOR EDWARD M. KENNEDY
AT A JOINT HEARING OF THE
HELP and JUDICIARY COMMITTEES
ON MEDICAL MALPRACTICE
(February 11, 2003)

Today, we are beginning an investigation into the sudden, very substantial
increase in the cost of medical malpractice insurance which some doctors in a
number of states have experienced. I hope the Committees will conduct a
thorough and unbiased examination of this problem, one which seeks real
solutions.

We must reject the simplistic and ineffective responses proposed by those
who contend that the only way to help doctors is to further hurt seriously injured
patients. Unfortunately, as we saw in the Patients’ Bill of Rights debate, the Bush
Administration is again advocating a policy which will benefit neither doctors nor
patients, only insurance companies. Caps on compensatory damages and other
extreme “tort reforms” are not only unfair to the victims of malpractice, they do
not result in a reduction of malpractice insurance premiums.

Placing arbitrary caps on compensation for non-economic loss only serves
to hurt those patients who have suffered the most severe, permanent injuries. They
are the paralyzed, the brain-injured, and the blinded. They are the ones who have
lost limbs, organs, reproductive capacity, and in some cases even years of life.
These are life-altering conditions which deprive a person of the ability to engage
in many of the normal activities of day to day living. It would be terribly wrong to
take their rights away. The Bush Administration talks about deterring frivolous
cases, but caps by their nature apply only to the most serious cases which have
been proven in court.

A person with a severe injury is not made whole merely by receiving
reimbursement for their medical bills and lost wages. Noneconomic damages
compensate victims for the very real, though not easily quantifiable, loss in quality
of life that results from a serious, permanent injury. It is absurd to suggest that
$250,000 is fair compensation for a person confined to a wheelchair for life.

Caps are totally arbitrary. They do not adjust the amount of the
compensation ceiling with either the seriousness of the injury, or with the length
of years that the victim must endure the resulting disability. Someone with a less
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serious injury can be fully compensated without reaching the cap. However, a
patient with severe, permanent injuries is prevented by the cap from receiving full
compensation for their more serious injuries. The person with a life-altering injury
is only permitted to receive a relatively small portion of the compensation to
which he or she is entitled.

Caps discriminate against younger victims. A young person with a severe
injury such as paralysis must endure it for many more years than an older person
with the same injury. Yet, that young person is prohibited from receiving greater
compensation for the many more years he will be disabled. s that fair?

Caps on noneconomic damages discriminate against women, children,
minorities, and low income workers. These groups often do not receive large
economic damages for lost earning capacity. Thus, noneconomic damages are
particularly important to fairly compensate these vulnerable populations. For
example, women who are homemakers and caregivers for their families sustain no
lost wages when they are injured, so they only receive minimal economic
damages. Yet, ignoring the value of the work they do within the home would
violate the most basic family values.

Less accountability for health care providers will never lead to better health
care. It will not even result in less costly care. The total cost of medical
malpractice premiums constitutes less than two-thirds of one percent (0.66%) of
the nation’s health care expenditures each year. Malpractice premiums are not the
cause of the high rate of medical inflation. Over the last 15 years, the cost of
health care rose more than twice as fast as the cost of malpractice insurance.

The White House and other supporters of caps have argued that restricting
an injured patient’s right to recover fair compensation will reduce malpractice
premiums. But, there is scant evidence to support their claim. In fact, there is
substantial evidence to refute it. In the past year, there have been dramatic
increases in the cost of medical malpractice insurance in states that already have
damage caps and other restrictive tort reforms on the statute books, as well as in
states that do not. No substantial increase in the number or size of malpractice
judgements has suddenly occurred which would justify the enormous increase in
premiums which many doctors are being forced to pay. The reason for sky-high
premiums cannot be found in the courtroom.

Comprehensive national studies show that medical malpractice premiums
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are not lower on average in states that have enacted damage caps and other
restrictions on patient rights than in states without these restrictions. Insurance
companies are merely pocketing the dollars which patients no longer receive when
“tort reform” is enacted.

Let’s look at the facts. Twenty-three states had a cap on damages in
medical malpractice cases in 2001. Most have had those statutes for a substantial
number of years. Twenty-seven states did not have a cap on malpractice damages
in 2001. The best evidence of whether such caps effect the cost of malpractice
insurance is to compare the rates in those two groups of states. Based on data
from the Medical Liability Monitor on all fifty states, the average liability
premium in 2002 for doctors practicing in states without caps on malpractice
damages was virtually the same as the average premium for doctors practicing in
states with caps ($31,926 v. $30,521). There are many reasons why insurance
rates vary substantially from state to state. This data demonstrates that it is not a
state’s tort reform laws which make the difference.

An examination of the rates for a range of specialties reinforces this
conclusion:

. the average liability premium in 2002 for doctors practicing internal
medicine was actually less (2.8%) for doctors in states without caps on
malpractice damages ($9,552) than in states with caps on damages ($9,820).
Internists actually pay more for malpractice insurance in the states that have
caps.

. the average liability premium in 2002 for general surgeons was almost
identical for doctors in states without caps ($33,016) and states with caps
($33,157). Surgeons are paying the same regardless of the state’s tort laws.

. the average liability premium for OB/GYN physicians in 2002 was less than
10% more for doctors in states without caps ($53,163) than states with caps
($48,586), a relatively small difference.

This evidence clearly demonstrates that capping malpractice damages does
not benefit the doctors it purports to help. Their rates remain virtually the same. It

only helps the insurance companies earn even bigger profits.

Since malpractice premiums are not effected by the imposition of caps on
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recovery, it stands to reason that the availability of physicians does not differ
between states that have caps and states that do not. AMA data shows that there
are 233 physicians per 100,000 residents in states that do not have medical
malpractice caps and 223 physicians per 100,000 residents in states with caps.
Looking at the particularly high cost specialty of obstetrics and gynecology, states
without caps have 29 OB/GYNs per 100,000 women while states with caps have
27.4 OB/GYNs per 100,000 women. Clearly there is no correlation.

If a national cap on noneconomic compensatory damages were to pass, it
would sacrifice fair compensation for injured patients in a vain attempt to reduce
medical malpractice premiums. Doctors will not get the relief they are seeking.
Only the insurance companies, which created the recent market instability, will
benefit.

Insurance industry practices are responsible for the sudden, dramatic
premium increases which have occurred in some states in the last year. The
explanation for these premium spikes can be found not in legislative halls or in
courtrooms, but in the boardrooms of the insurance companies themselves.

A National Association of Insurance Commissioners study shows that in
2000, the latest year for which data is available, total insurance industry profits as
a percentage of premiums for medical malpractice insurance was nearly twice as
high (13.6%) as overall casualty and property insurance profits (7.9%). In fact,
malpractice was a very lucrative line of insurance for the industry throughout the
1990's. Recent premium increases have been an attempt to maintain high profit
margins despite sharply declining investment earnings.

Interest earned on premium dollars is particularly important in medical
malpractice insurance because there is a much longer period of time between
receipt of the premium and payment of the claim than in most lines of casualty
insurance. The industry creates a “malpractice crisis” whenever its investments do
poorly. The combination of a sharp decline in the equity markets and record low
interest rates in the last two years is the reason for the sharp increase in medical
malpractice insurance preminms. What we are witnessing is not new. The
industry has engaged in this pattern of behavior repeatedly over the last thirty
years.

Doctors, especially those in high risk specialities, whose malpractice
premiums have increased dramatically over the past year do deserve premium
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relief. That relief will only come as the result of tougher regulation of the
insurance industry. When insurance companies lose money on their investments,
they should not be able to recover those losses from the doctors they insure.
Unfortunately, that is what is happening now.

Doctors and patients are both victims of the insurance industry. Excess
profits from the boom years should be used to keep premiums stable when
investment earnings drop. However, the insurance industry will never do that
voluntarily. Only by recognizing the real problem can we begin to structure an
effective solution that will bring an end to unreasonably high medical malpractice
premiums.



133

Statement of Senator Grassley on Medical
Malpractice Reform, February 11, 2003
Mr. Chairman, I thank you for calling this important hearing. Anyone who doesn’t have their head in
the sand knows that this an extremely urgent problem facing physicians and hospitals nationwide, and
this hearing is a useful first step toward resolving the problem. The bottom line is that our medical

malpractice system is on life-support, and the prognosis isn’t good unless we step in.

P’ve always believed that medical malpractice liability laws should provide adequate compensation for
those who are truly injured, while reducing frivolous lawsuits. But the plain fact is that medical
industry is in a state of crisis. Doctors are closing down their businesses because malpractice insurance

coverage costs have become prohibitive. As ’ll discuss in a moment, this is happening in Towa.

The plain truth is that many trial lawyers see the current system as a litigation Jottery. More and more
frivolous lawsuits are being filed, driving up costs for everyone. And the big rewards are going
primarily to the trial lawyers, not the victims. Lawyers are taking advantage of the system, claiming
that it is to the benefit of the consumer — but that isn’t the case. It’s just plain wrong for lawyers to take
sometimes up to 60% of an award that is supposed to help a victim. When it comes to patients and
those harmed because of lawsuits, the people harmed - not the lawyers - should get most of the money
from a lawsuit. We need to look at dealing with unreasonably large attorneys fees and ensure that the

victim gets most of the award.

And we need to limit run-away juries from awarding enormous verdicts that do not reflect reality.
Verdicts should fully compensate for economic damages and, where appropriate, provide reasonable
compensation for non-economic damages, but they shouldn’t be permitted to run so out of control as to

chase good doctors out of business. That hurts us all.

Moreover, the price of malpractice insurance coverage has sky-rocketed so high that it has become
prohibitive for doctors in certain states; the result is that they are forced to leave the business or move
to places that have a better tort reform system, and lower insurance rates. But that means that

consumers are left without doctors, and the remaining doctors are overloaded with patients. This is
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happening in my own state of lowa, where rural families are finding it harder and harder to find a

doctor to deliver their babies.

In Manchester lowa, the only two O-B-G-Y-Ns at the Strawberry Point Family Medical Center perform
almost one-third of the region’s 190 childbirths each year. One of the doctors has been there for many
years, the other a few. When the younger doctor joined the practice six years ago, insurance was just
over $13,000 for each doctor. By 2001 it rose to about $45,000. But just last year, their insurance
company tacked a $77,000 tail and other charges on each doctor’s annual premium because the
younger doctor, performing unrelated emergency room services that the hospital requires him to

perform, had been sued.

Well, these insurance price hikes — for a lawsuit totally unrelated to the O-B-G-Y-N work that either
doctor does — brought each doctor’s annual premium up to $237,000, and was just too much for the
young doctor to afford. He moved to another state where insurance costs less, leaving the community
with but one doctor to perform its births. And now the ER is down one doctor, too. If other doctors in
the area can’t pick up the slack, residents will have to drive 75 miles for medical treatment. That’s just

not right.

So runaway verdicts drive up premiums and drive out doctors — and the losers are you and me. The

system is broken, and my constituents are paying dearly. We need a fix, and we need it fast.

We shouldn’t allow this litigation lottery to go on any more, nor should we let the trial lawyers take the
majority of a victim’s recovery. We need a fairer and more balanced approach for the consumer and

the victim.

I think we can fix this problem with a careful, balanced approach. As the Chairman and many
members of this committee know, this is just the approach we took in S.274, the Class Action Fairness
Act of 2003, In that bill, cosponsored by Senators Kohl, Hatch, Carper, Specter, Miller, Chafee and
Lugar, we seek to ensure that the legal system guarantees that plaintiffs have full access to the courts

and get treated fairly, but that incentives are curbed so that lawyers and corporations can’t game the

2
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system to gouge plaintiffs, consumers and companies, Iknow that Chairman Hatch shares my strong
desire that the Class Action bill will soon become law, and I look forward to an early markup of that

bill. And I’'m hopeful that we can broker a similar fix for the medical malpractice problem.

In conclusion, T hope that the witnesses have come with solutions that promote a more fair judicial
system that provides free access to the courts, but that stops greedy lawyers from driving doctors out of
business — a result that hurts us all. Ilook forward to hearing from this distinguished panel of

witnesses, and I thank you for your time.
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STATEMENT OF SENATOR LARRY E. CRAIG
“PATIENT ACCESS CRISIS: THE ROLE OF MEDICAL LITIGATION”
Joint hearing
by the Senate Committee on Judiciary
and the Senate Committee on Health, Education, Labor, and Pensions
February 11, 2003

I thank our two Chairmen and Ranking Members of Judiciary and HELP for holding this
important hearing today.

Ensuring Americans’ access to affordable, adequate health care is one of the most
pressing challenges before the Congress. In my State of Idaho and much of the Intermountain
West, the access question is complicated by our still-wide open spaces and sparse populations.
Idaho has 2100 doctors serving a population of just over a million, which is dispersed over
83,557 square miles. Many communities have only one doctor or health care facility; some have
none. Loss of a doctor or facility can be catastrophic to a community, but it can be fatal to
patients needing acute care, who may have to travel hundreds of miles to reach the nearest
neighboring town. And let me point out that traveling in Idaho is not like jumping on the D.C.
beltway — roads in some parts of the state are impassable when there are rockslides or heavy
snow, and there usually are few, if any, alternate highway routes to choose.

Yet in Idaho today, doctors are telling me that they are forced to make tough choices
about where and who they serve, and they blame the medical litigation crisis — both for creating
problems in obtaining malpractice insurance and for forcing them to practice defensive medicine.
It is my understanding that three companies providing this insurance have pulled out of my state;
another has imposed a twenty percent across-the-board cost increase and adds surcharges on top
of that, depending on a practitioner’s specialty.

Clearly, we need to get to the bottom of this problem and find a way to address it.

Let me confess in advance that | have a bias. I have in the past supported medical
liability litigation reform, and I will continue to do so. 1am troubled by a trend in litigation that
goes well beyond helping victims obtain relief for their injuries — a trend that more closely
resembles a shakedown. I believe there are ways to curb abuses of the legal system in this area,
while still ensuring that legitimate claims are satisfied.

To that end, we need to have a better understanding of the repercussions of this kind of
litigation, so that we can better tailor our legislative solutions.

With that, I look forward to hearing from our witnesses today, and again thank Chairman
Hatch, Chairman Gregg, Senator Leahy, and Senator Kennedy for this opportunity.
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Statement of Rep. Dave Weldon, MD (FL-15)
February 21, 2603

I uppreciate this opportunity to provide testimony to your Committee on the critical need
for medical malpractice reform.

Betore being elected to Congress, T practiced internal medicine for 15 years. Since
coming to Congress I have seen the rampant increase in medical malpractice premiums
and the adverse impacts this is having on patient care and the practice of medicine. Last
year I voted for the HEALTH Act, H.R. 4600, and ! have joined in cosponsoring H.R. 5,
which seeks to bring about responsible medical malpractice reforms.

Since 1976, California has operated under a medical liability system that has kept
malpractice premiums under control. Conversely, over the past two years premiums for

Florida physicians have increased between 25% and 400%.

Quality of Care Is at Stake

Some would like to minimize the importance of this debate as simply an argument
between doctors and lawyers, but anyone who has scratched the surface realizes the very
serious implications this issue has on the quality of care for patients. Qur failure to
address this issue has monumental consequences for the American people and not only
will erode the quality of care, but will continue to drive up the costs of medical care,
making insurance unaffordable for more Americans.

Patients are suffering today. Seven hospitals in Florida have closed their delivery rooms,
denying pregnant women the option of delivering their baby closer to home. Hundreds of
the most expertenced doctors across this nation have closed their doors and retired from
medicine due to the highly litigious culture and the high costs of renewing medical
malpractice premiums. What gets lost on the public. is that younger physicians are losing
their mentors, as the most experienced doctors retire. This is having a dramatic though
ungualtifiable affect on the practice of medicine. Younger doctors learn from the
experience of their older more experiences peers, but with the rapid retirement of these
physician mentors, patients will no longer be able to benefit front the most experienced
specialists. Moreover, studies have shown that one-third of physicians have chosen not to
enter a particular specialty due 1o increased hability exposure in particular fields.

Diverting Resources for Defensive Medicine — Cost to Medicare

As a physician. I know first hand about the urge to practice defensive medicine. No
doctor wants to be second-guessed by a lawyer in a courtroon. so tests are often ordered
Justto make sure. The down side ot defensive medicine is that valuable, limited
resources are diverted and used in @ manner to practice defensive medicine rather than to
provide services that might be much more useful to individual patients and society as a
whaole.
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For example, studies on Medicare have shown that the MICRA reforms in California
have played a significant role in keeping the costs of medicine as well as holding down
the cost of malpractice premiums. Malpractice premiums across the country have
increased by 505% since 1976, However in California, premiiums have increase only
about $167%, 70% below the rate of increase seen across the rest of the nation. Inan
important study published in 1996 - “Do Doctors Practice Defensive Medicine.”
Quarterly Journal of Economics, May 1996 - Daniel Kessler and Mark McClellan found
that Medicare could save over $600 million per year in heart disease alone if California’s
MICRA reforms were in place across the nation. Most importantly, that study found
comparable care and morbidity, but significantly fewer tests and procedures. In other
words, while there was significant cost savings in California, the quality of care was in no
way compromised.

Clewrly, this study demonstrates that defensive medicine Is real, that defensive medicine
provides no better medical outcomes, and that defensive medicine adds significantly to
the cost of medicine for Medicare, private health insurance and other medical coverage.
Is it no wonder that we have such difficulty finding the means to pay for enhanced
Medicare benefits? 1 believe that enacting medical malpractice reforms would free up
dollars in the Medicare program to ensure the solvency of the Medicare trust fund.
enhance benefits, provide better reimbursements, and provide support for a prescription
drug benefit for seniors.

#HH
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STATEMENT OF THE HONORABLE JAMES C. GREENWOOD
SUBMITTED FOR THE RECORD FOR THE JOINT HEARING
THE SENATE HEALTH, EDUCATON, LABOR & PENSIONS COMMITTEE &
THE SENATE JUDICIARY COMMITTEE
"PATIENT ACCESS: THE ROLE OF MEDICAL LITIGATION"
FEBRUARY 11, 2003

WE HAVE COME THIS MORNING TO THE FRONT LINES OF A CRISIS. TODAY
WE WILL EXPLORE, EXAMINE AND CONFRONT THE MEDICAL LIABILITY
INSURANCE CRISIS.

THE WORD "CRISIS" IS OFTEN THROWN AROUND IN WASHINGTON DC BUT
LET ME TELL YOU SOMETHING THAT FITS THIS TERM, UNDER ANY
DEFINITION: FROM DECEMBER 21 UNTIL JANUARY 3 OF THIS YEAR, FOR
THIRTEEN DAYS, THE TRAUMA CENTER OF ABINGTON HOSPITAL, IN
ABINGTON, PA CLOSED ITS DOORS BECAUSE THE DOCTORS STAFFING THIS
CRITICAL FACILITY COULD NOT OBTAIN THE AFFORDABLE MEDICAL
LIABILITY INSURANCE THEY NEEDED TO PRACTICE. FOR THOSE THIRTEEN
DAYS, FUNDAMENTAL PROTECTIONS TO THE HEALTH AND THE LIVES OF
THE FAMILIES IN THIS AREA CEASED TO EXIST. HOW HAVE WE COME TO
THIS?

THE PURPOSE OF THIS HEARING IS TO HELP THIS COMMITTEE -- AND THE
PUBLIC -- LEARN AND UNDERSTAND THE EVENTS AND FORCES
CONTRIBUTING TO THE GROWING INABILITY OF PEOPLE ACROSS THE
COUNTRY TO FIND A DOCTOR. WHAT IS MORE. WE NEED TO UNDERSTAND
WHY AMERICANS IN MANY STATES CAN NO LONGER GO ABOUT THEIR
DAILY LIVES KNOWING THAT IF THE WORST HAPPENS - THE DOCTOR IS IN
PLLACE AND ON CALL.

IN THE PHILADELPHIA REGION WE HAVE A SPECIAL OBLIGATION AND A
PROUD LEGACY TO PROTECT. SINCE 1751, WHEN THE FOUNDERS OF
PENNSYLVANIA HOSPITAL, BENJAMIN FRANKLIN AND DR. THOMAS BOND.
OPENED THE DOORS TO THE NATION'S FIRST HOSPITAL, WE HAVE BEEN A
LEADER IN HEALTH CARE. EVEN TODAY, ALMOST ONE IN SEVEN DOCTORS
IN THE UNITED STATES DID SOME PART OF THEIR MEDICAL TRAINING IN
PHILADELPHIA, WHICH IS HOME TO A HOST OF EXCELLENT MEDICAL
SCHOOLS AND INSTITUTIONS.

BUT THE SIGNS APPEAR OMINOUS AND THIS LEGACY [S THREATENED.
RECENTLY, METHODIST HOSPITAL IN SOUTH PHILADELPHIA, WHICH HAS
SERVED THAT COMMUNITY FOR MORE THAN 100 YEARS WAS FORCED TO
CLOSE ITS OBSTETRICS PRACTICE. WHY? AND WHAT HARDSHIPS HAVE
BEEN VISITED UPON THE EXPECTANT MOTHERS WHO COUNTED ON THOSE
SERVICES?
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THIS CRISIS AFFECTS MORE THAN JUST PATIENTS AND DOCTORS. IN AN
ENERGY AND COMMERCE OVERSIGHT AND INVESTIGATION
SUBCOMMITTEE HEARING 1 CHAIRED ON THIS CRISIS IN MY HOME
DISTRICT ON FEBRUARY 10, 2003 WE HEARD FROM TWO HOPSITALS AND
TRAUMA CENTERS OPERATING IN SOUTHEASTERN PENNSYLVANIA, ST
MARY MEDICAL CENTER AND ABINGTON HOSPITAL ABOUT THE
PROBLEMS GROWING DAY-BY-DAY TO FIND AND RETAIN THE PHYSICIANS
NEEDED BY THESE FACILITIES TO KEEP OPEN THEIR DOORS.

I AM DEEPLY SADDENED AND ANGERED THAT THIS CRISIS IS HAVING
PERMANENT AND LONG-TERM EFFECTS: WEAKENING HOSPITALS,
DEBILITATING MEDICAL SCHOOLS, REDUCING THE NUMBER OF DOCTORS
WHO PRACTICE, AND DESTABILIZING HEALTH CARE INSTITUTIONS - ALL
TO THE DETRIMENT OF THE PEOPLE DESPERATELY IN NEED OF SKILLED
MEDICAL TREATMENT.

AGAIN T ASK: WHY? THAT IS THE QUESTION WE SEEK TO ANSWER HERE
TODAY.

LET ME TELL YOU WHAT I KNOW SO FAR. THE ACCESS TO HEALTH CARE
HAS BEEN RESTRICTED BECAUSE THE INDIVIDUALS AND INSTITUTIONS
DELIVERING THAT CARE CANNOT FIND THE AFFORDABLE INSURANCE
REQUIRED TO PRACTICE MEDICINE. INSURANCE COMPANIES ARE RAISING
THEIR RATES ACROSS THE STATE AND TURNING DOWN DOCTORS
LOOKING TO FIND NEW POLICIES.

WHAT IS HAPPENING TO INSURERS? INSURANCE COMPANIES SET THEIR
PREMIUMS BASED ON THEIR RISK - THE AMOUNT THEY ESTIMATE THEY
WILL HAVE TO PAY. YOU WOULD NATURALLY EXPECT TO PAY MORE TO
INSURE A $50,000 HOME THAN A $300,000 HOME. WHAT DO YOU THINK AN
INSURANCE COMPANY WQOULD SAY TO SOMEONE WHO WANTED TO
INSURE A HOUSE, BUT COULD NOT TELL THE VALUE EXCEPT THATIT
COULD BE WORTH EITHER $10,000 OR MILLIONS? PENNSYLVANIA
MEDICAL LIABILITY INSURERS FACE A SIMILAR QUANDARY. THEY
SIMPLY CANNOT MAKE REASONABLE BUSINESS DECISIONS OF THEIR RISK
WHEN THEY DON'T KNOW WITH EACH PASSING YEAR WHAT JURIES WILL
AWARD.

IN THE PAST 3 YEARS, ACCORDING TO A RECENT WALL STREET JOURNAL
EDITORIAL. JURIES IN PHILADELPHIA HAVE AWARDED MORE IN MEDICAL
DAMAGES THAN THE ENTIRE STATE OF CALIFORNIAL IN 2000,

PENNSYLVANIA HAD 19 AWARDS INDIVIDUALLY EXCEEDING 55 MILLION,

IN LIGHT OF THIS, CAN WE BEGIN TO UNDERSTAND WHY PENNSYLVANIA
INSURERS. FACING THE UNPREDICTABILITY OF PENNSYLVANIA COURT
VERDICTS. CONTINUE TO INCREASE THEIR RATES? CAN WE THEN SEE
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WHY PENNSYLVANIA'S LARGEST PHYSICIAN INSURER THIS YEAR RAISED
ITS PREMIUMS AN AVERAGE OF 54%? DOES THIS HELP US START TO
RECOGNIZE WHY 72% OF PENNSYLVANIA DOCTORS, ACCORDING TO A
2001 SURVEY. DEFERRED THE PURCHASE OF NEW EQUIPMENT OR THE
HIRING OF NEW STAFF BECAUSE OF MALPRACTICE COSTS? AND NOW CAN
WE SEE WHY, SINCE JANUARY 2001, MORE THAN 900 PENNSYLVANIA
PHYSICIANS HAVE CLOSED THEIR PRACTICE. MOVED OUT OF STATE OR
REFUSED TO DO HIGH-RISK PROCEDURES?

[ ASKED "WHY" EARLIER. LET'S TRACE THE PROBLEM BACK TO THIS FACT:
INSURERS CANNOT PROPERLY, REASONABLY AND COMPETITIVELY OFFER
INSURANCE TO MEDICAL PROVIDERS BECAUSE OF AN UNPREDICTABLE
TORT SYSTEM PRONE TO "JACKPOT" AWARDS.

NO ONE WILL ARGUE THAT PATIENTS INJURED BY THE NEGLIGENCE OF A
MEDICAL PROVIDER DO NOT DESERVE COMPENSATION - BUT WE HAVE
LOST ALL SENSE OF PROPORTION IN THE AREA OF NON-ECONOMIC.
INTANGIBLE DAMAGES. HOW DO WE PUT A PRICE TAG ON SUFFERING,
LOSS OF ENJOYMENT OF LIFE, OR EMBARRASSMENT? A JURY OF PEERS IS
THE BEST AND FAIREST SYSTEM OF JUSTICE WE HAVE. THEY MAKE
DECISIONS OF PROFOUND IMPORTANCE EVERY DAY ACROSS THE
COUNTRY BASED FIRST ON THE RULE OF LAW BUT SECOND ON THEIR
SENSE OF JUSTICE.

BUT WE MUST ASK: WHAT INFORMS, WHAT CREATES THIS SENSE OF
JUSTICE AND GIVES I'T PROPORTION? HOW HAVE WE SET BENCHMARKS
FOR PUTTING A DOLLAR VALUE ON ANOTHER PERSON'S PAIN OR
EMBARASSMENT? ARE WE GUIDED BY THE AMOUNTS WE SEE IN
SENSATIONAL HEADLINES OR ADVERTISEMENTS OF LAWYERS
TRUMPETING HUGE RECOVERIES? ARE WE GUIDED BY THE WOMAN WHO
WON MILLIONS FOR SPILLED MCDONALD'S COFFEE? WHERE EVER WE
FOUND THAT PRICE TAG WE HANG ON ANOTHER'S SUFFERING - IT IS
CLEAR THAT AlLLL SENSE OF PROPORTION SEEMS TO HAVE BE LOST.

REASONABLE CAPS ON SUCH SUBECTIVE DAMAGES. IN MY ESTIMATION,
WHEN TEAMED WITH A SPECIFIC PACKAGE OF OTHER REFORMS, WILL.
BRING HIRIES, VERDICTS AND INSURANCE RATES BACK TO EARTH.

P HAVE RECENTLY INTRODUCED LEGISLATION IN THE HOUSE DESIGNED
TO ADDRESS THIS ROOT PROBLEM. HOWEVER, | AM READY TO WORK
WITH MEMBERS ON BOTH SIDES OF THE AISLE, IN BOTH CHAMBERS TO
ACHIEVE A SOLUTION THAT WILL BE SIGNED INTO LAW BY THE
PRESIDENT.

AGAIN, THANK YOU TO THE TWO COMMITTEES FOR HOLDING THIS JOINT
HEARING.
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Statement of Rep. Peter DeFazio on Medical Malpractice Insurance
submitted to a Joint Hearing of the
United States Senate
Health, Education, Labor, and Pensions Committee and
Judiciary Committee

February 11, 2003

Chairman Gregg, Chairman Hatch, Ranking Member Kennedy, Ranking
Member Leahy, and distinguished members of the Senate HELP and Judiciary
committees, thank you for accepting my testimony on this important issue.

All across my state of Oregon and throughout the country, skyrocketing
medical malpractice insurance rates have tremendously decreased access to and
affordability of health care.

The one-sided House Republican bill proffered before the 107th Congress—
H.R. 4600, the "Help Efficient Accessible Low-Cost Timely Healthcare (HEALTH)
Act”—written at the behest of the insurance industry, supposedly addressed the
problems with malpractice insurance and passed the House last September by a
vote of 217-203. Wisely, the Senate did not act on this flawed legislation before
Congress adjourned last December. But, the congressional feadership in both
chambers and the President have indicated a desire {o pass legislation this year, so
I'm sure the debate will continue. It's my sincere hope that both chambers will act in
the best interest of alf Americans and arrive at a solution that avoids the public
relations legislation rammed through last year.

| have a number of reservations that need 1o be addressed in any legislation
that Congress crafts to provide relief to physicians from outrageous medical
malpractice premiums. I'm extremely concerned about reports of physicians in my
district being forced to close down their practices because of sudden rate hikes in
their malpractice premiums-—on top of the unfair Medicare reimbursement rate cuts
that physicians have already had fo sustain. Although some would say that the total
solution is a simple capping of non-economic damages, in my opinion, other steps
are necessary to address this recurring problem.

A front-page, investigative report by the Wall Street Journal on June 24,
2002, concluded, “while malpractice litigation has a big effect on premiums, insurers’
pricing and accounting practices have played an equally important role.” The
legistation preferred by the President and congressional Republicans ignores these
problems. The article reported that some groups like the American College of
Obstetricians and Gynecologists “for the first time [are] conceding that carriers’
business practices have contributed to the current problem.” You may remember
hearing about the nation’s second largest insurer, The St. Paul Companies, deciding
to exit the medical malpractice line at the end of 2001. While much was made of the
payments they made in malpractice cases (nearly $3.37 million in Oregon), a little
reported fact was that St. Paul lost over 32 times that amount—3$108 million—when
Enron declared bankruptey.
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This “crisis” in medical malpractice insurance is really a cyclical event. There
were malpractice crises in the 1970s, the 1980s, and even in the early 19980s. When
the economy is strong and their investments boom, malpractice insurers slash prices
and write risky policies. When the economy sours, insurers scramble to raise
premiums and limit coverage putting undue pressure on physicians and their
practices. As the Wall Street Journal reported:

following a cycle that recurs in many parts of the business, a price war that
began in the early 1990s fed insurers to sell malpractice coverage to obstetrician-
gynecologists at rates that proved inadequate to cover claims...Some of these
carriers had rushed into malpractice coverage because an accounting practice
widely used in the industry made the area seem more profitable in the early
1990s than it really was. A decade of short-sighted price slashing led to industry
tosses of nearly $3 billion last year.. [ijn at least one case, aggressive pricing
allegedly crossed the line into fraud.

In each “crisis” the insurance industry has presented “tort reform” as the
solution. However, there’s no evidence to suggest that there's a cyclical nature to
malpractice litigation. It seems to me that the aggressive pricing strategies,
questionable accounting practices, and poor investments are all significant factors
contributing to the current “crisis” that cannot be ignored.

As insurance is the only major industry that is exempt from antitrust laws, a
mare effective and long-term solution will be one that addresses the non-competitive
and price-fixing nature of the industry, and examines its investment strategies.

That's why | recently reintroduced a legislative package of three bills that |
first introduced last Congress to address the high cost of medical malpractice rates.
The first bill, H.R. 446, will create the Emergency Malpractice Liability Insurance
Commission to study all the factors that cause wildly fluctuating insurance costs,
propose solutions for dampening the effects of the insurance premium cycle, and
present ways to bring relief to physicians from high premium rates.

I have also reintroduced H.R. 447, the Improved Medical Malpractice
Information Reporting and Competition Act o strengthen and increase the
transparency of the National Practitioner Data Bank (NPDB). The NPDB would be
run out of a new Office of Health Care Competition Policy at the Department of
Health and Human Services. This office would improve public access to and widen
the scope of information gathered on medical malpractice lawsuits and medical
malpractice insurance. 1t would also support states by compiling and analyzing
national trends in liability insurance.

Finally, t have reintroduced H.R. 448, the Insurance Competitive Pricing Act.
This legislation would ensure that insurance companies don't engage in
anticompetitive activities using the McCarran-Ferguson Act—which exempts
insurance companies from antitrust laws—as cover. My bill would partially repeal
the McCarran-Ferguson Act to remove this unfair and unintended antitrust
exemption.

Statement of Rep. Peter DeFazio on Medical Malpractice Insurance, Feb, 11. 2003 2
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The bottom line is the Republican proposal (as embodied in H.R. 4600 in the
107th Congress) doesn't address the underlying causes of the malpractice insurance
“crisis.”

Even the experience in California, which instituted a $250,000 cap for non-
economic damages under the Medical Injury Compensation Reform Act (MICRA},
hasn’'t shown that caps keep premium rates low. In fact, premiums in states with
caps on non-economic damages are not significantly different from those without
them. In 2001, in the specialties of internal medicine and general surgery,
premiums were over 2 percent higher in states with caps than those that didn't have
caps. For the specialty of obstetrics and gynecology, states with caps had premiums
only around 3 percent lower than those without caps on non-economic damages.
Last year, internal medicine premiums were 62 percent lower in Oregon, which
doesn't have a cap on non-economic damages, than in California, which does.
Similarly, obstetrics and general surgery premiums were nearly 50 percent lower in
Oregon than in California.

The fact that opponents of insurance reform fail to realize is that malpractice
premiums in California increased by 190 percent during the first 12-years following
enactment of the $250,000 MICRA cap. it took California’s Proposition 103 to
stabilize malpractice premium rates. Proposition 103 was an insurance reform
measure that increased consumer protections with a short-term rate freeze and
prohibition of arbitrary cancellation/non-renewal if policy holders didn't violate a
checklist of three items——non-payment, fraud, or increased risk. In fact, California’s
MICRA model is really no model at all. Since 1998, premiums in California have
risen 37 percent compared to the nationwide average of just 5.7 percent.

| am also concerned about federal legislation trampling over state
constitutions. You may know that in 1994 the Oregon Court of Appeals ruled the
$500,000 cap on non-economic damages was unconstitutional. This was upheld by
a 1999 decision from the Oregon Supreme Court. In May 2000, Oregon voters
resoundingly defeated Ballot Measure 81 by 74 to 21 percent. This measure would
have capped damages on any civil action. Passing legislation like H.R. 4600 would
conflict with Oregon’s constitution and the will of Oregon voters.

As many of my colleagues already know, this is a complex and emotional
issue; one that goes to a physician’s ability to engage in their profession and
livelihood and to the consumer’s right to seek redress for their grievance. | hope
there will be enough political will in the 108th Congress to find a comprehensive
solution 1o stop these cyclical crises that unfairly affect physicians and bring relief to
an already ailing health care system.

Statermant of Rep, Peter Defazio on Maedical Malpractios insurance, Feb 11, 2003 3
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Statement of
Paul Strauss
United States Senator
District of Columbia (Shadow)
Submitted for the Record of the

JOINT HEARING OF THE

COMMITTEE ON THE JUDICIARY

AND

THE COMMITTEE ON HEALTH, EDUCATION, LABOR AND PENSIONS

Patient Access Crisis: The Role of Medical Litigation
Tuesday, February 11, 2003
2:30 P.M.

Room 108, Dirksen Senate Office Building

1 would like to thank both of these prestigious committees for having a
hearing on this important issue and allowing me to enter a statement into the
record on behalf of my constituents, the great citizens of the District of Columbia.

Chairman Gregg and Hatch, Ranking Members Kennedy and Leahy, | stand
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firmly against all attempts to limit what a jury can award victims of medical
malpractice

The issue is clear: if we set limits on the sums that juries can award, we
tear away at the very fabric of our legal system. Trials by jury are a hallmark of
American democracy, guaranteed by the constitution. Denying juries the ability
to award large sums of money in the most egregious medical malpractice cases
is akin to not allowing them to sentence criminals to the maximum penatties in
the most egregious criminal cases. No one would agree with maximum
sentences for criminals as low as are being proposed for medical malpractice. Is
$250,000 sufficient damage for someone who has lost their vision, their ability to
walk or their ability to take care of themselves?

| share the sadness of my fellow Senators and others who are witnessing
doctors forced out of practice due to escalating premiums, but the cause of these
escalating premiums is not increasing jury awards. Allow me to share some
facts. The cost of malpractice insurance represents only 3.2 percent of the
average doctor's total revenue and these insurance costs have risen only 4.4
percent over the past year. Doctors have felt this increase more noticeably
because of decreases in reimbursements from HMOs and government health
programs. There is a medical crisis in this country, but it is a crisis of patient
coverage and payment to doctors and not a crisis of so-called "out of control®
juries.

in fact the notion of “out of control” juries is as much of a misnomer as the

idea of "frivolous lawsuits." There are no frivolous lawsuits. The suits that make
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it to trial are the most extreme cases. As a case in point | submit to you the fact
that plaintiffs drop 10 times more cases than they pursue. Those who file lawsuits
are not money hungry and seeking a "payday,” they are injured people looking
for damages in return for their losses. | urge you to find more than a handful of
these cases where $250,000 is sufficient for the damages caused. More often
than not, juries award fair sums. They are not "out of control."

As further evidence of how legai system has hurt doctors, proponents of
caps in malpractice cases claim that there has been an epidemic of lawsuits in
recent years. In fact, in the five years between 1995 and 2000 the number of
new medical malpractice claims declined by about four percent. in 1995 there
were a little over 90,000 claims. In 2000 the number of claims was under 86,500.
This information is according to the National Association of Insurance
Commissioners (NAIC).

Proponents of medical malpractice reform also claim that rising costs of
physician insurance has led to higher prices of health insurance premiums. But
medical malpractice awards have risen at a slower rate than health insurance
premiums. Furthermore, the amount that doctors pay in malpractice insurance
has risen at half the rate of over all medical inflation. This means that while their
rates have increased, the overall cost of medical care has risen proportionally
more. Juries cannot be blamed for this increase. Who is to blame then? The
answer is simple. The insurance companies.

Throughout the last decade doctors benefited from artificially low

premiums caused by the insurance companies desire to increase their market
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share. Recent increases in premiums have taken rates to where they would
have been had insurance companies made incremental increases. Reckless
management by insurance companies and not reckless judgments by jurors is
the major cause of the recent rise medical malpractice premiums. If anything we

should be debating placing caps on the premiums that companies can charge.

For all of the reasons outlined | would, therefore, like to state for the
record that | oppose any attempt to limit jury awards for medical malpractice law
suits. It is unethical to take away the rights of juries to use their judgement to
decide, based on the facts presented to them in a court of law, how much money
to award victims of medical malpractice.

I would like to once again thank the committees, chairmen, and ranking
members for giving me the opportunity to present testimony for the record on the
behalf of my constituents. The issue at hand is an important one to all
Americans including the citizens of the District of Columbia. | would like to thank
my staff, including Jonathan Fiedler and Matthew Helfant in preparing this

testimony.
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Patient Access Crisis: The Role of Medical Litigation

The Alliance of Specialty Medicine, a coalition of 13 medical organizations representing over
160,000 specialty care physicians in the United States, appreciates the opportunity to comment orn
the impact that our current medical litigation system is having on patient access to medical care,
While our nation is facing myriad problems with various other elements of our health care system,
none is as pressing and immediate as the current medical liability crisis.

And itis a crisis. The media now report on a daily basis that the situation has become so critical
that many physicians are forced to limit services, move to other states where the medical liability
system is more stable, or retire altogether. Much of the “face” of this crisis has centered around the
great difficulties that pregnant women are having in finding obstetricians to deliver their babies, but
the simple truth is that this is a problem that potentially affects all of our citizens: the mother whose
little boy has fallen off of the jungle gym and needs an orthopaedic surgeon to fix his broken arm;
the teenager who has been in a serious car accident and needs a neurosurgeon to treat his severe
head injury; the woman who needs a pathologist to evaluate her Pap smear to screen for cervical
cancer; the elderly man who has a poor heart and needs a cardiologist or cardio-thoracic surgeon to
unblock a clogged artery or replace a failing valve; the woman who has a family history of breast
cancer and needs a radiologist to perform a mammography to make sure she is cancer free; the
business man who needs a gastroenterologist to treat his ulcer; the man who needs a urologist to
screen for prostate cancer; and the list goes on and on.

Cause of the Crisis: The Current Medical Litigation System is Out of Control

The root cause of this problem is quite simple: the unrestrained escalation of jury awards and
settlements, in even a small number of medical Hability cases, is driving up doctors” liability
insurance premiums and is forcing some insurance companies out of business altogether. This
problem is making it difficult, and sometimes impossible, for doctors to obtain affordable liability
insurance so they can remain in practice. Adding to this is the fact that doctors distrust and fear the
medical litigation system, causing them to alter the way they deliver medical care to their patients,
and in some cases this fear is causing doctors to cease practicing altogether. There is a wide body
of evidence to substantiate these conclusions:

» Medical Liability Awards are On the Rise

Medical liability awards have been growing steadily, and according to Jury Verdict Research
data, from 1994 to 2000 the median jury award rose by 176 percent. The number of mega-
verdicts is also on the rise, with the proportion of million dollar plus awards increasing
dramatically over this same time period. In 1996, 34 percent of all jury awards exceeded $1
million. Four years later, the number of million dollar awards increased to 52 percent, and the
average jury award in 2000 was nearly $3.5 million.

» Medical Liability Insurance Premiums are Skyrocketing
1t is clear that the increasing number of multi-million dollar jury awards is driving up the costs

of medical liability insurance and insurance companies are now paying out approximately $1.40
for every premium dollar collected. Obviously, this is not sustainable, and this trend is
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population ages and requires more medical care from an increasingly shrinking pool of
practicing doctors.

*  When the practice of medicine becomes so uninviting, fewer and fewer of our nation’s best
and brightest will want to become doctors, thus jeopardizing our country’s status as one of
the finest health care systems in the world.

Scope of the Crisis: A National Problem that Requires a Federal Solution

Those who oppose federal legislation to address this crisis cite various reasons to support their
contention that this is not a national problem that merits a federal solution. In particular, they note
that the regulation of insurance and health care are generally state issues, and therefore principles of
Federalism preclude federal legislation to address this problem. They are, however, wrong. The
undisputed truth is that this problem now touches nearly every American and a federal solution is
therefore a national imperative. As the following demonstrate:

» Nearly All States are Facing a Medical Liability Crisis

The AMA has identified 12 states that are in a medical liability crisis for all physicians. These
include: Florida, Georgia, Mississippi, Nevada, New Jersey, New York, Ohio, Oregon,
Pennsylvania, Texas, Washington and West Virginia. However, for many high-risk specialties,
like neurosurgery and orthopaedic surgery, the situation is even more widespread than the
AMA reports. A 2002 national survey of neurosurgeons identified 25 states that are in a severe
medical lability crisis, with an additional 12 states in potential crisis. In addition to those
identified by the AMA, the crisis states for neurosurgery include: Alabama, Arkansas, District
of Columbia, Illinois, Kentucky, Missouri, New Hampshire, North Carolina, South Carolina,
Rhode Island, Tennessee, Utah and Virginia.

> Every American Pays for the Costs of the Current Medical Litigation System

According to the U.S. Department of Health and Human Services (HHS), in its report entitled,
“Confronting the New Health Care Crisis: Improving Health Care Quality and Lowering Costs
by Fixing our Medical Liability System,” the current medical litigation system imposes
enormous direct and indirect costs on the health care system. These costs are passed on to all
Americans in the form of increased health insurance premiums, higher out-of-pocket medical
expenses and higher taxes. The report estimates that enacting federal medical lability
legislation could save between $60-108 billion in health care costs each year. These savings
would in turn lower the cost of health insurance and make health care more affordable and
available to many more Americans.

> Federal Medical Liability Reform Will Save the Federal Government Money

Each year, the Federal Government pays for the increased costs associated with the current
medical litigation system through various health care programs, including Medicare, Medicaid,
Community Health Centers and other health care programs for veterans and members of the
armed forces. The Department of Health and Human Services estimates that the direct cost of
medical liability insurance coverage and the indirect cost of defensive medicine, increases the
Federal Government’s costs of these health programs by $28.6 to $47.5 billion each year. In
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the above referenced report, HHS estimates that if reasonable limits were placed on non-
economic damages, it would reduce Federal Government spending by $25.3 to $44.3 billion per
year. The Congressional Budget Office (CBO), in its cost estimate of HR 4600, the HEALTH
Act of 2002, confirms that passage of federal medical liability reform legislation that includes a
cap on non-economic damages will increase federal tax revenues, and at the same time reduce
the costs of federal health care programs.

» States Face Significant Barriers to Implementing Medical Liability Reforms

Many states face barriers ~ some legal and some political -- to enacting effective medical
liability reform laws. Some states, including Texas, Florida, Ohio and Pennsylvania, have
enacted medical liability reform laws, only to have their state Supreme Courts strike them down
as unconstitutional. New laws passed by Mississippi and Nevada face certain court challenge,
and it will be years before it is determined whether these laws pass state constitutional muster.
Finally, in some other states, this issue has become a political one, with Republicans generally
on the side of reform and Democrats against it, effectively killing any chances for passage. As
a consequence, despite the increasing medical liability crisis in many of these states, they are
effectively powerless to act to effectively solve the problem.

Solution to the Crisis: Medical Liability Reform Legislation Patterned After
California’s MICRA

Fortunately, Congress does not need to start from scratch and identify and implement a solution
that is untested. Faced with a similar crisis in the early 1970’s, the state of California, with
bipartisan support, enacted the Medical Injury Compensation Reform Act or MICRA. The key
elements of MICRA include:

= Providing full compensation for all economic damages, including medical bills, lost wages,
future earnings, custodial care and rehabilitation;

= Placing a fair and reasonable limit of $250,000 on non-economic damages, such as pain and
suffering;

» Establishing a reasonable statute of limitations for filing a lawsuit;

= Allowing for periodic payments of damages rather than lump sum awards; and

» Ensuring that the bulk of any award goes to the plaintiffs, not attorneys

The clear and simple truth is that MICRA works. For nearly three decades, this law has ensured
that legitimately injured patients get unfettered access to the courts and receive full compensation
for their injuries, while at the same time providing stability to the medical liability insurance market
to ensure that doctors can remain available to care for their patients. Consider the following points:

» MICRA Fully Compensates Injured Patients

First and foremost, under MICRA, patients receive full compensation for legitimate injuries
resulting from medical negligence. Detractors of federal reform legislation are attempting to
obfuscate the facts by scaring the public and policymakers into believing that injured patients
will only receive a maximum of $250,000 to compensate them for their injuries. This is simply
not the case. Patients receive full compensation for all of their quantifiable needs, with up to an
additional $250,000 for non-economic damages, such as pain and suffering. To demonstrate
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this fact, the Californians Allied for Patient Protection recently compiled a sample of total
awards (including both economic and non-economic damages) provided to injured patients.

For example:

December 2002

$84,250,000 total award

Alameda County

5 year-old boy with cerebral palsy and
quadriplegia because of delayed treatment of
Jjaundice after birth.

July 2002

$12,558,852 total award

Los Angeles County

30 year-old homemaker with brain damage
because of lack of oxygen during recovery
from surgery.

October 2002

$59,317,500 total award

Contra Costa County

3 year-old girl with cerebral palsy as a
result of birth injury.

November 2000

$27,573,922 total award

San Bemardino County

25 year-old woman with quadriplegia
because of failure to diagnose a spinal
injury.

> MICRA Significantly Minimizes Premium Increases

Opponents of reform cite statistics that over the past several years, premiums for doctors in
California have also been rising; thus proving that MICRA does not have any impact in holding
down the costs of medical liability insurance. While it is true that premiums are on the rise in
nearly all states, including California, the rate of increase of premiums for California doctors is
significantly lower than in other states, and over time, MICRA has, in fact, stabilized medical
liability insurance premiums as compared to the rate of increase in the rest of the country. As
the following chart demonstrates, from 1976 to 2000, premiums for physicians in California
have risen only 167 percent as compared to an increase of 505 percent for the entire United

States.

Premium Growth: California vs. U. S. Premiums 1976-2000
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Data collected from high-risk medical specialties from 2000 to 2002 also validate these trends.
For example, according to a nationwide survey of neurosurgeons, the national average premium
increase for California neurosurgeons was 39 percent as compared to 63 percent for
neurosurgeons in the entire country. In addition, the same survey clearly demonstrated that the
rate of increase for an individual neurosurgeon in Los Angeles, California, as compared to other
neurosurgeons who practice medicine in crisis states where there are no reforms in place, is
significantly lower. The average rate of increase for the neurosurgeons in these non-reform
states was 143 percent as compared to just 8 percent in Los Angeles, CA.

State/City 2000 2002 Percentage
Increase
Los Angeles, CA $ 48,000 $ 52,000 8%
West Palm, FL. 58,000 210,000 262%
Cleveland, OH 75,675 167,941 122%
Oaklawn, IL 110,000 282,720 157%
Philadelphia, PA 90,000 190,000 111%
New York, NY 154,890 251,126 62%

Source: American Association of Neurological Surgeons /Congress of Neurological Surgeons
Nationwide Survey April 2002

The Alliance does acknowledge that despite the successful reforms contained in MICRA, the
average medical liability claim in California has outpaced the rate of inflatien. This is in large
part due to the fact that economic damages are not limited under MICRA and have grown as a
component of medical liability claims. Notwithstanding this, however, the undisputed fact
remains that MICRA prevents runaway juries from awarding outrageous awards for subjective,
arbitrary and often unquantifiable non-economic damages, which allows insurance companies
to adequately predict future lawsuit awards, bring stability the health care delivery system.

» Federal Government Validates that MICRA Works

U.S. Government experts agree that MICRA does in fact hold down the costs of medical
liability insurance, and over the years there have been a number of studies that have identified
MICRA’s $250,000 cap on non-economic damages as a critical element in stabilizing premium
costs. For example, dating back to September 1993, the former U.S. Office of Technology
Assessment (OTA), in a report entitled, “Impact of Legal Reforms on Medical Malpractice
Costs,” concluded that caps on damages were consistently found to be an effective mechanism
for lowering medical liability insurance premiums. Most recently, the previously referenced
HHS report, “Confronting the New Health Care Crisis” and the CBO cost estimate report of the
HEALTH Act, came to the same conclusion.

Justification for Federal Reform Legislation: Americans Overwhelmingly Support a
MICRA-Style Solution

Americans are becoming acutely aware of the impact that this crisis is having on our nation’s health
care system, and overwhelmingly favor having Congress pass legislation to reform the current
medical liability system and create one that balances the rights of patients to seek and obtain
appropriate compensation for injuries caused by medical negligence against the right of all our
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citizens to have continued access to medical care. Two recent polls clearly demonstrate this
support. In January 2003, Gallup conducted a poll on this issue and found the following:

»  Americans believe that the medical liability insurance issue is either a major problem (56%)
or a health care crisis (18%);

» 72 percent favor passing a law that would limit the amount that patients can be awarded for
their emotional pain and suffering; and

» 57 percent responded that they think patients bring too many lawsuits against doctors

This Gallup poll confirms the findings of last year’s Wirthlin Worldwide study conducted for the
Health Care Liability Alliance (HCLA), which found that:

s 78 percent of Americans are concerned that skyrocketing medical liability costs could limit
their access to care;

= 73 percent favor a federal law that guarantees injured patients full payment for lost wages
and medical costs and reasonable limits on awards for “pain and suffering” in medical
liability cases; and

« 48 percent believe the number of medical liability lawsuits against doctors is higher than
justified

Conclusion

We have reached a very important juncture in the evolution of the U.S. health care system. Ata
time when lifesaving scientific advances are being made in nearly every area of health care,
patients across the country are facing a situation in which access to health care is in serious
jeopardy. Thus, as the Congress deliberates the many facets of this issue, the Alliance urges you to
continue to keep in mind that this issue is not about doctors, lawyers and insurance companies.
Rather, it is about patients and their ability to continue to receive timely and consistent access to
quality medical care. By reforming the medical litigation system, the crisis will ultimately be
abated. Patients are calling for reform. Doctors are calling for reform. President Bush is calling
for reform. The House of Representatives is calling for reform. And the Alliance now urges the
Senate to heed these calls and, at a minimum, pass MICRA-style medical liability reform
legislation so all Americans are able to find a doctor when they most need one. Ultimately, when
the question “Will your doctor be there?” is asked, the answer must be an unqualified yes.

Thank you for considering our comments and recommendations. The Alliance of Specialty
Medicine, whose mission is to improve access to quality medical care for all Americans through the
unified voice of specialty physicians promoting sound federal policy, stands ready to assist you on
this and other important health care policy issues facing our nation.
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The Amer

an Academy of Actuaries appreciates the opportunity o provide comments on issues related

to patient aceess to health care and, in particular, the availability and pricing of medical malpractice
insurance. The Academy hopes these comments will be helpful as Congress considers reated proposals.
This testimony discusses what is driving medical malpractice premium increases and the prognosis for
future changes, tort reform, potential impacts on physicians and patients, and some discussion of

insurance company practices.

MEDICAL MALPRACTICE - WHAT HAPPEN

The medical malpractice insurance marketplace is in serious wrmoil after an extended period of

reported profitability and competitiveness during the 1990s. This urmoil began with serious

deterioration in financial results, continued with some conseguences of these results and, at least at this
point, gives rise to an uncertain future. Industry-wide finuncial results reflect a 2001 combined ratio {the
measure of how much of a premivm dollar is dedicated 1o paying insurance costs of the company in a
calendar year) that reached 133 percent and an operating ratio {reducing the combined ratio for
investment income) of about 135 percent; the worst results since separate tracking of this line of
business began in 1976, Projections for 2002 are for a fower combined ratio of approximately 140
percent and probable lesser improvement in the operating ratio. This follows 1999 and 2000 operating

ratios of 106 percent.
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Mhe consequences of tese poor financial results are several. Insavers have voluntarily withdrawn from
medical malpractice insurance (e.g.. St Paul, writer of upproximately nine percent of total medical
madpractice insurance premium in 20000 or have selectively withdrawn from certain marketplaces or
segments of medical madpractice insurance. In addition, several insurers have entirely withdrawn due o
poor financial results (e.g., Phico, MUX, Frontier, Reciprocal of America). Overall, premium capacity
has been reduced by more than 15 percent. These withdrawals fall uneveniy across the states and

generally affect those identified as jurisdictions with serious problems more severely than others,

Capacity to write business would have decreased even more if not for the fact that much medical
malpractice coverage is written by companies specializing in this coverage. some of whom were formed

for this specitic purpose,

The future outlook is not positive, at least in the short term. Claim costs are increasing more rapidly
now than they were previously. Fuarther, the Jower interest rate environment would reguire higher
premium rates, even if Josses were not increasing. The combined effect is that there are likely to be

more poor finaneial results and additional rate increuses.

G PREMIUM INCREASES?

WHAT IS DRIV

Background

Today s premium increases are hard to understand without considering the experiences of the last
decude. Rates during this time period oftentimes stayed the same or decreased relative to the begmning

of the period due to several of the following factors:
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Favorable Reserve Development--Utimate fosses for coverage years in the late 1980s and early
1990s have developed more favorably than vriginally projected. Evidence of this emerged gradually
over a period of years as claims settied. When loss reserves for prior years were reduced, it
contributed income to the current calendar years, improving financial results (i.e., the combined and
operating ratios). That was the pattern during the middie to late 19905 tor 30 provider-owned
medical malpractice insurers whose results are shown in Chart A. What is evident from that chart is
that favorable reserve development (shown as a percentage of premium) was no Jonger a significant
factor in 2001 for these insurers as the effect approached zero. In contrast to the experience of these
provider-owned insurers. the prior-year reserves for the total medical malpractice line of business

actuaily deteriorated in 2000 and in 2001,

Low Level of Loss Trend--The annual change in the cost of claims (frequency and severity)

through most of the 19905 was lower than expected by insurers, varying from state to state and by

provider type. This coincided with historically low medical inflation and may have benefited from
the effect of tort reforms of the 1980s. Rates established eartier anticipated higher loss trends and
were able 1o cover these Jower loss trends o a point. As a result, rate increases were uncommon
and there were reductions in several states. This was justified in part because the rates established at

the beginning of the lust decade proved too high, imasmuch as carriers had assumed higher loss

trends.
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CHART A: LOSS RESERVE DEVELOPMENT AS
PERCENTAGE OF PREMIUM

50
1995 1996 1997 1998 1999 2000 2001
nsurers responded o the emerging favorable loss trend in different ways. Some held rates stable
and paid policyholder dividends or gave premium discounts. Some reduced filed rates. Others
increased rates modestly and tried to refine pricing models to improve overall program equity. In

general, however, premium adequacy declined in this period. Coltected rates came o fine with

insurers” costs, but competitive actions pushed rates even lower. particufarly in some jurisdictions.

High Investment Yields--During the 1990s, investment returns produced a real spread between

fixed income rates of return and economic inflation. Counter to what some may believe, medical

malpractice investnment results are based on i portfolio that is dominated by bonds with stock

investments representing a minotity of the portfolio. Although medical malpractice insurers had

only a modest holding of stocks, capital gains on stocks also helped improve overall financial

results, These gains improved both the investment income ratio and the operating ratio.

Reinsurers Helped—-Many medical malpractice insurers are not Jarge enough 1o take on the risks
inherent in this line of insurance on their own, The additional capacity provided by reinsurers

atlows for greater availability of medical malpractice. Similar to what was happening in the primany

market, reinsurers reduced rates and covered more exposure. making the net results even better,
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a  Insurers Expanded Into New Markets--Given the financial results of the early-to-mid-1990x. xome
insurers expanded into new markets (often with limited information to develop rates). They also
became more competitive in existing markets, offering more generous premium discounts. Both

actions tended to push rates down.

Although these tuctors contribuled to the profitability of medical malpractice insurance in the 1990s,

they also paved the way for the changes that began at the end of the decade.

= Loss Trend Began to Worsen--Loss cost trends, particalarly claim severity, started to increase

toward the latter part of the 1990s. The number of large claims iner:

sed, but even losses adjusted
to climinate the distortions of very large claims began to deteriorate. This contributed to indicated

rate increases in many states.

= Loss Reserves Became Suspect--As of year-end 2001, aggregate loss reserve levels for the industry
are considered suspect. Reserve reductions seem to have run their course. As mentioned earlier, the
total medical malpractice insurance industry increased reserves for prior coverage year losses in
2000 and 2001, although results vary on a company-by-company basis, Some observers suggest that

aggregate reserves will require further increases. particularly if severity trends continue or intensify.
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= Invesmment Results Have Worsened--Bond yields have declined and stock values are down from
1990~ hughs. The tower bond yields reduce the amount of expected investment earnings on u future
policy that can be used to reduce prospective rates. A one percent drop in interest rates can be
tinslated o a premivm rate increase of two to four percent (assuming no changes in other rate
components) due 1o the several year delay in paying losses on average. A two and one-half percent
drop in interest rates, which has occurred since 2000, can translate into rate increases of between

five percent and ten percent.

»  The Reinsurance Market Has Hardened--Reinsarers” experience deteriorated ax their results were
affected by increased claim severity and pricing changes earlier in the decade. Because reinsurers
generally cover the higher layers of losses. their results are disproportionately influcnced by

increases in claim severity. This. coupled with the broadly tightened reinsurance murket after 9711,

has caused reinsurers to raise rates substantially and tighten reinsurance terms for medical

malpractice.

The bottom line is that these changes require insurers to increase rates if they are to preserve their

financial health and honor future claim payments.

WHAT ABOUT TORT REFORM?

Some states enacted tort reform legishation after previous crises as a compromise between affordable
health care and an individual™s right to seek recompense. The best known is the Medical Injury
Compensation Reform Act or MICRA, Calitfornia’s wort reform package. Since MICRA ™S
implementation in 1973 Califomnia has experienced a more stable marketplace and lower prentium

mcreases than have vost other states,
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Tort reform has been proposed as wsolution to higher foss costs and surging rates. Man are suggesting
reforms modeled after California’s MICRA, atthough some have cautioned against mindifying the
MICRA package, The Acadeny, which takes no position for or against tort reforms. has previously
reviewed and commented on this subject. Based on research underlying the issue. we observe the

tollowing:

» A coordinated package of tort reforms is more likely than individual reforms 1o achieve savings in

malpractice losses and insurance premiums.

*  Key among the reforms in the package are a cap on non-cconomic awards (on a per-event basis and

at some level ow enough to have an effect; such as MICRAs $250,000) and mandatory collateral

trule.

source offs

= Such reforms may not assure immediate rate reductions, particularly given the size of some
increases being implemented currently, as the actual effect. including whether or not the reforms are

confirmed by the courts, will not be immediately known.

= These reforms are unlikely to eliminate claim severity {or frequency) changes hut they may mitigate
them. The economic portion of claims is not affected if a non-economic cap ix enacted. Thus rate

increases still will be needed.

= These reforms should reduce insurer concerns regarding dollar awards containing kuve. subjective

non-cconomic damage components and make the loss environment more predictable.

»  Poorly crafted tort reforms could actually increase losses and, therefore, rates.



164

EFFECTS ON PHYSICIANS AND PATIENTS

Besides commenting on the drivers of premium increases, the committee requested we also comment

on the effects these changes are likely 1o have on physicians and patients.

The cost of medical malpractice insurance is an expense to a physician. In the past, an increase in a

physician’s expenses such as medical malpractice insurance could be passed on through increased fees.
This did not diminish the shock of a large rate increase but did mitigate the financial effect to

physicians’ practices. Today. the ability to pass on these costs is constrained, at least in the short run,

because the majority of physicians” payments come from regulated or negotiated rate payers.

The financial elements of the physicians” income and their changes in recent years are wide-ranging and

varied. Property and casualty actuaries, who conduct rate and reserve analysis for medical malpractice

insurance, do not normally delve into the arcas of reimbursements, practice expenses, or the like.

However, with the help of our health insurance actuary colleagues. we have investigated the physician
reimbursement portion of health care in an effort 10 place the medical malpractice insurance price
increases in perspective. What we have done is a simple approach, to demonstrate what can happen

under a range of reasonable scenarios.

Beginning with 2001 physician expense information. as it relates to gross revenues, we determined the

implied physician net income (including benefits and retirement funding). We separately identified a

trend for the expenses into 2003 and the gross revenues to the beginning of 2003, This “trending” was
assumed o be the same for all specialties. although variations might have existed. The resulting effect
on a physician’s practice net income was shown. From these results, a few broad conclusions were

made:
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I states where medical malpractice insurance rate increases are most severe {we asswmed rates
increasing 200 percent during the two-year period). there s a clear and significant pattern thay
shows physician practice income materiatly down from prior 2001 levels (before potential 2003

increases in reimbuorsements), For example, under these assumptions, an OB/GYN who received a

seven percent increase in commercial reimbursements in 2002 would stil] see about a 22 percent
reduction in practice income from 2001 levels, prior to any increases (or decreases, as proposed for

Medicare) in 2003 reimbursement rates.

In states where medical malpractice insurance rate increases are most severe, the magnitude of the
effect appears to correlate with the level that medical malpractice insurance costs represent to the

total practice gross revenues. The higher this percentage. the more adverse the effect.

In moderate states (in terms of rate increases), where medical malpractice insurance costs have

increased at Jower double~digit levels {we assumed rates increasing by 30 percent), a physician's net

income still can be adversely affected in most cases, but the magnitude is not nearly as large.

In moderate states, there appears 1o be some correlation to the level of Medicare activity by
specialty. In other words, those speciatiies with a greater portion of their revenue coming from
Medicare are harder hit than others. Other factors contribute as well. For example, the refatively
higher percent of Medicaid and self-paid are a primary cause for the family practice results to reflect

a sizeable reduction in practice income, despite a relatively fow Medicare percentage.

He
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These caleulations are necessantly rough, but serve as u Hunus test of physician-raised concerns shous
the combined affect of revenuce and expense changes. Thus, while not conclusive. they do sugpest that
the economic circumstances are such that physicians may legitimately question whether 1o continue
practicing medicine, or whether to provide services on a reduced basis. Such changes may effect

healthcare quality and patient access to healthcare.

ARE INSURERS AT FAULX? - THE ROLE OF INVE

MENTS, UNDERWRITING AND

COMPETITION

Some allege that medical malpractice insure

caused the current downturn through too rapid and
reckless expansion. Given the positive results of the early 19905, some carriers expanded into new
markets and some offered more generous discounts in existing markets. But before assigning blame, it

is important to consider the nature of the business and the circumstances of the Tast several years.

To obtain a better understunding of why medical malpractice insurance rates are vising, we focus on the
vesults of 30 specialty insurers that are primarily physician owned or operated and that write primarily
medical malpractice business. Their results reflect the dynamics of the medical malpractice line. This
sample represents about one-thivd of the insured exposures in the United States.

These insurers, which achieved more favorable financial rexults than that of the total industry, showed a

stight operating profit (four percent of premiums) in 2000, This deteriorated to a ten-percent operating

loss in 2001 (see Chart B).
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CHART B: CALENDAR YEAR OPERATING RESULTS
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There are two key drivers of these financial results:

Insurance Underwriting--For these companies. a simplified combined ratio was calen]ated by
dividing calendar year loss and loss adjustment and underwriting expenses by premiwm. The
combined ratios were 124 percent and 138 percent in 2000 and 2001, respectively. That means in
2001, these insurers incurred $1.38 in losses and expenses for each $1.00 of premium, The
preceding five years were fairly stable, from 110 percent 1o 113 percent. Deterioration of the loss
and loss adjustment expense ratio drove these resulis: the underwriting expense ratio remained

refatively constant (see Chart C).
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CHART C: COMBINED RATIO
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w Investment Income--Pre-tax investment income (including realized capital gains and losses) derives
from policyholder-supptlied funds invested until losses are paid as well as from the company capital
(surplus™). The ability of investment income to offset some of the underwriting loss is measured as
a percentage of earned premiums. This statistic declined during the measurement period from the

mid-40 percent to the mid-30 percent level and, in 2001, to 31 percent (see Chart D).

CHART D: INVESTMENT INCOME AS PERCTANGE OF PREMIUM DECLINES
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This offset will continue to decline because (1) most insurer invesied assets are bonds, many of which

were purchased before recent lower yields, and interest earnings do not yer fully veflect these Jower

yields; and (ii) the premium base is growing due to mereased rates and growth in exposure. Invested

assets are not increasing as rapidly as premium and, thevefore, investment income as a percentage of

premium will decline.

The effect of these results on surplus is reflected in Chart E, which shows the percent change in surplus
from one year to the next. Surplus defines an insurer’s capacity 1o write business prospectively and to

absorb potential adverse loss development on business written in prior years (see Chart E).

CHART E: SURPLUS CHANGE TURNS NEGATIVE
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Insurers have some responsibility for the magnitude of today’s price corrections. but this should be
viewed in the context of the circumstances during the 1990s and through today. Given the positive
results of the early 1990s, some carriers were very aggressive in expanding into new markets or in

competing heavily for business in existing markets. This activity continued for several years, unti

signals of deteriorating claim cost trends appeared, favorable

crve development disappeared,

reinsurance prices increased, and investment returns dectined. The colivion of a competitive market
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and these adverse events hus been dramatie and would have been ditficult w predict. Nonetheloss,
conditions have changed and, tike all businesses, inswrers must respond accordingly in order (o maintain

their financial viability.

Medical malpractice insurance is a challenging line of business to underwrite successtully and is

written. primarily. by insurers who specialize in it 1t is o risky fine of business given its characteristics

because of Jow frequency and high severity claims. with long delays in the reporting and payment of

claims. Even with the best of information, rates may be incorrect. This inherent pricing uncertainty can
result in some insurers becoming optimistic and very competitive. It conditions deteriorate, or their
assumptions prove to be incorrect, adverse financial resuits along with significant price increases can

occur.

With respect to investments, insurers tend 10 be conservative because of regulatory restrictions on
allowable investments, and becanse of the underwriting risk they face. For example, the group of
medical malpractice msurers discussed eartier invests only 15 percent of their assets in equities. The
other investments are copposed largely of fixed income investments. Changes in stoek values are.
therefore, important but not eritical to insurers” financial health . nsurers are more dependent on

sustained interest income on bonds, which have been adversely affected by recent declines in yields,

Given the nature of their assets. therefore, insurers do not generally realize serious investment {osses
when the stock market declines. Further, past investment resulix do not make their way divectly into the
process of setting rates. Insurers adjust their rates Tor expected prospective investment yields, in

conformity with insurance code and well-defined actuarial principles. The ratemaking process is a
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forward-tooking process intended 1o estimate prospective chain losses, expenses. profit. and investment
income: it does not contemplate recoupment of past lossex, Furthermore, given the competitive nature
of the insurance business with its Jow barriers to entry, it would be very difficult for any company to

maintain a recoupment provision for fong without inviting new players into the market.

Regarding the regulation of insurance rates, we understand 1 bill has been introduced recently that
prohibits price tixing, bid rigging, or market allocations in providing medical malpractice insarance. In
discussions with colleagues and other industry representatives and based on our extensive industry
experience, we understand that the vast majority of states view all these activities as illegal. Further,
the behavior of the market historically and today is indicative of a competitive market with significant

entries and exits, winners and fosers, and significant variability in financial results, which does not

seem consistent with a market engaging in collusive practices,

In addition. it is important for the insurance industry 1o be allowed to share certain types of information.
It is tikely that some damage could be done to the market it the Jaw precluded some useful activities
tike industry-wide data collection, the development of common policy forms, and other activities that

actuafly enhiance competition and make juswrance coverage more available.

The Academy appreciates the opportunity to provide an actuarial perspective on these important issues
and would be glad to provide the committees with any additional information that might be helpful. For

further information. please contact Greg Vass, Senior Policy Analvst at 202-223-8196.

S
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National
Medical Liability
Reform Coalition

Statement
of the
National Medical Liability Reform Coalition
to the
Senate Committee on Health, Education, Labor and Pensions
and the
Senate Judiciary Committee
on
Patient Access Crisis: The Role of Medical Litigation
February 11, 2003

Chairman Gregg, Chairman Hatch, Senator Kennedy, Senator Leahy, members of the
committees, the National Medical Liability Reform Coalition appreciates this opportunity to
submit for the hearing record a statement noting how excessive litigation negatively mpacts
patients” access 1o health care.

The National Medical Liability Reform Coalition (NMLRC) is un alliance of associations
representing nurses, advanced practice nurses, dentists. physicians, hospitals, health plans. long-
term care providers, and other parties dedicated to improving the nation’s system for resolving
healthcare liability claims.

There is a growing concern that the healtheare lability crisis in this country is compromising
patient access to care. The goals of the system are to fairly, expeditiously, and cost-effectively
compensate injured patients and deter unsafe practices. Unfortunately, the current system does
not accomplish these goals,

Limitless liability negatively affects access to health care. According to the Mississippi State
Medical Society, 90 percent of the obstetricians in Mississippi and 75 percent of the general,
orthopedic and emergency surgeons have been sued. Every single neuwrologist in Mississippi
with more than ten years of experience has been sued. As a vesult, few Mississippi towns under
20.000 residents have a physician who will deliver babies.

The Institute of Medicine issued a veport entitled, “Medical Professional Liabiliry and the
Delivery of Obstetrical Care.” in which it recommended alternatives to the current (or systen.
In the mid-70s through the mid-80s the tink between diminished access to medical care for
putients and the vise i Hability premiums was clear. A strong economy and stoek market hield
this fink in abeyance through most of the 1990s. but this complex ink s reemerging as 1 healih

care aecess problem cespecially i rural wreas and expec

v o those on Medicaid. The
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National Commission to Prevent Infant Mortality stated over a decade ago that there is a link
between physicians dropping pregnancy-refated care because they could no longer afford the
professional liabitity insurance required to provide this service and a loss of access to medicat
care for women.

Reports from across the country indicate that access o medical care is affected by the healthcare
liability crisis, including the closing of trauma centers. The Associated Press reported on July
13, 2002, that Nevada's only top-level trauma center, the University Medical Center in Las
Vegas, reopened 10 days after it shut down because of soaring malpractice insurance rates. “The
county-run trauma center closed July 3 after all but one of the medical center's 58 orthopedic
doctors resigned because they said they couldn't afford rising malpractice insurance premiums.
Physiciany say some medical malpractice insurance premiums have jumped from $40,000 to
$200,000 annually. To put the ranma center back in busivess, 10 to 15 private practice
orthopedic surgeons agreed to become Clark County employees for 45 days. meaning they will
be covered by the hospital's $50,000 liability cap.”

The Los Angeles Times reported, “Already, specialists are becoming harder to find around the
country and trauma centers that treat lite-threatening emergencies are closing.” Other major
news outlets. such as ABC and CBS, are reporting similar findings. According to a September
25, 2002, report by the American Association of Neurolagical Surgeons and the Congress of
Neurological Surgeons. many neurosurgeons are no longer pertorming high-risk neurosurgical
procedures in order to fower their professional Hability costs and 1o minimize their risk of suit.
Forty-three percent of those neurosurgeons surveyed have, or are considering. restricting their
practice.

For the past T years. Medical Liability Monitor has annually surveyed underwriters for the
premium rates for general surgery and obstetrics-gynecology. According to the editor, Carol
Golin, because of rapidly rising insurance premiums, this is the first year in which the newsletter
will conduct asecond survey (USA Today, December 4, 2001, Svaring Malpractice Premiums
St Many Doctors). According to that survey, some states have experienced unusually large
liability insurance rate increases: Flovida. Mississippi. Ohio, Pennsylvania. Tennessee, Texas,
West Virginia. These premium increases are leading io the closing of physician practices and
health care facilities in these states. To tarn, patients who live in smaller or isolated communities
in these states are the first to feel the loss of a physician’s office or nursing home.

According to an American College of Emergency Physician study, 95% of emergency medicine
physictans experienced liability premium increases over the past two years. Liability premiums
1n some states have risen more than 200%. Emergency physicians are often included i lawsuits
mvolving hospital patients because many patients are now admitted through the emergency
department. Though the emergency physician may have provided outstanding care, he or she
may be included in the suit simply because they " touched" the patient.

Additionally, AON Risk Consultants, Inc. performed an actuarial analvsis o the trends in
iability Tor nursing homes. The studv Found that the Tiabiliny costs

generad Habihuyiprofessional

yer nursi home bed Bave mereased ant an anoual rate of 249w cear from SO0 1900 10
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52360 in 2001, Claim costs have absorbed 20% of the Medicaid reimbursement increase nuysing
homes have received since 1995, This shows dollars earmarked for patient care are instead
offset to pay for increased Hability insurance premiums.

As of January 2002, major medical liability insurance underwriters, Frontier, St. Paul Global
Health Care, PHICO and Rehance, have all left the market or have become insolvent. “In 2001
eight states saw two or more Hability insurers raise rates by at least 30 percent last year,
Physicians in more than a dozen states saw one or more insurers take a 25 percent or higher rate
mcrease.” (AMA News, January 7, 2002, Professional Liability Insurance Rates Go Up;
Doctors Go Away) Anticipated percentage increases range from the tow to upper double digits
for those companies that continue to write this insurance product.

Some states are recognizing the link between high professional liability insurance premiums and

the resulting loss of access to medical care. Pennsylvania’s Auorney General, Mike Fisher, sent

a letter to Chief Justice Stephan Zappala of the Pennsylvania Supremie Court in which he wrote,

“Pennsylvania is facing a potential health care crisis due to the unaffordability and

unavailability of medical professional liability insurance. Insurers have requested
mcreases for 2002 as high as 20 percent on the heels of 20 to 60 percent hikes in
2001. . In recent months, two of the stares largest insurers stopped issuing medical
malpractice insurance. Doctors are retiring early. relocating their offices to neighboring
states or discontinuing their practices. Hospitals are faced with the possibility of closing
traurma units. Pulmps the most important consequence is the rising cost of health for all
Pemsylvanians.”

Pennsylvania is not alone. For example, according to the Mississippi Stute Medical Society,
premiums for pregnancy-related care liability insurance have risen from 20 percent to 400
percent. According 1o a Washington Post article, November 23, 2001, “Waldemar ‘Lanny’
Prichard, fa family physician in Indianola, MS] said he would stop delivering babies next year
unless he gets a break on his malpractice insurance bill.. .Prichard’s premium for the coming
yea 0,000. His gross salary last year: $72,000.7 The article goes on 1o cite the fack of
physicians willing to deliver babies in rural Mississippi. “Three of six dociors in Cleveland, MS
who deliver babies ended that part of their practice in October because of the increase in
premiwms. Greenwood (Mi ippi) soon will go from four o two. Yazoo City, which has
145,350 residents, has no one practicing obsterrics,”

In Florida, 40 medical lability companies were writing medical Hability insurance five years
ago, today there are six companies left and two of those companies will not accept new
applications. According to the American Academy of Family Physicians, fumily physicians are
experiencing increases of medical Hability insurance rates anywhere from 33 percent up o 300
percent based on Jocation, scope of practice, and prior claims.

In the carly 1970s. a medical Hability insurance orisis gripped Cafifornin. Liability premiums
seared more than 300 percent because of more frequent and severe Babiliny claims and Larger
Jury awardss Many physicians - inclading high-nsk specialtios such as obstetrics and

- were Torced 1 close their doors, either unabie o obin insurance or unable o

Hourose B
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Testimony of Christian Shalgian
Chairman of the Health Coalition on Liability and Access
Submitted to the Joint Hearing of the Senate Judiciary Committee and
the Senate Committee on Health, Education, Labor and Pensions
February 11, 2003

“Patient Access Crisis: The Role of Medical Litigation”

Thank you for the opportunity to submit testimony to this important hearing. My name is
Christian Shalgian, and 1 serve as Chairman of the Health Coalition on Liability and
Access (HCLA). Our coalition includes more than fifty organizations representing
doctors, hospitals, health care liability insurers, pharmaceutical companies, health care
insurers, employers and health care consumers. Our members are committed to
preserving access to health care for the American people — access that is threatened by an
ongoing crisis in our nation’s health care liability system. More and more Americans
aren't getting the care they need when they need it, because our medical liability system
has turned into a lawsuit lottery where a few win and the rest of us lose. We strongly
believe common sense federal reforms are urgently needed to preserve patients’ legal

rights and protect affordable patient care.
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Too Many Meritless Lawsuits and Jackpot Jury Awards Cause the Crisis
The current crisis has been fueled over the past several years by the frequency and
severity of medical liability cases filed in the nation’s courts. Too many meritless
lawsuits and excessive jury verdicts have hurt patients and doctors, burdened taxpayers,
and threatened the viability of our nation’s health care system. The crisis has been
marked by skyrocketing jury awards to plaintiffs in cases that come to trial. Between
1996 and 1999, the average jury award in medical liability cases jumped 76 percent.! In
1985, fewer than one in a hundred medical Hability claims resulted in payments of more
than $1 million; today, nearly one in 13 payments exceeds $1 million. The potential for
lottery-sized jury awards has prompted some doctors and insurance companies to settle
lawsuits before they go to court — even when they are not at fault. This trend just
encourages lawyers to file more lawsuits. Most of the cases filed lack merit; more than 60
percent are dismissed or dropped, and only 7 percent ever even come to trial.”  Yet the

»3

prospect of what has been called “jackpot justice™ has led to an ever-growing number of

frivolous claims.

Senator John Edwards (D-NC) recently said that the filing of frivolous medical liability
cases “results in clogging up the courts, results in increased costs, and it means that
people who should never have been brought into court are brought into court.™ We
completely agree. Yet even when lawsuits are completely lacking in merit, they cost

thousands of dollars to defend. The threat of a lawsuit can drive up a doctor’s insurance

' Source: U.S. Department of Health and Human Services, July 24, 2002

2 Source: Physicians Insurers Association of America, December 9, 2002

* Source: Liz Carroll, Mississippi State Medical Association, Washington Post, November 23, 2001
* Source: ABC’s This Week, January 5, 2003
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premiums, even if a case is never filed. As a result, doctors across the nation are facing
staggering increases in medical Hability premiums — that is, if they can find coverage at
all. In 2001, twelve states saw premium hikes of 25 percent or more.” Rates for some
specialists have increased in some areas by as much as 300 percent.® And in December,
2002, one of the nation’s largest medical liability insurers — the St. Paul Companies —
stopped providing medical liability insurance for doctors in any state, leaving 10 percent

of the nation’s doctors looking for an alternate insurer.

More and More Americans Suffer
As The Crisis Grows Progressively and Rapidly Worse
As insurance becomes unaffordable, and in some cases unobtainable, the delivery of
medical care to patients is disrupted. Residents of a dozen states — Florida, Georgia,
Mississippi, Nevada, New Jersey, New York, Ohio, Oregon, Pennsylvania, Texas,
Washington and West Virginia — have been hardest hit so far. Nearly 56 percent of Blue
Cross/Blue Shield plans in these states are refusing some high-risk procedures, and nearly
one-third of the physicians in these states are moving their practices.” The American
Medical Association reports that the problem is rapidly spreading, with more than 30
states facing a “looming” crisis. Access to health care nationwide is being compromised
as doctors — especially physicians in high-risk specialties that have been frequent targets
of lawsuits -- are forced to drop vital services, postpone the purchase of new equipment,

relocate their practices, and in some cases abandon medicine altogether. A recent survey

* Source: American Medical News, January 7, 2002
¢ Source: National Journal, January 18, 2002
7 Source: BlueCross/BlueShield Association, January 15, 2003
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of Pennsylvania doctors found that 72 percent say they have postponed purchases of

advanced medical equipment in order to pay rising medical liability premiums.®

The Broken Liability System Hurts Women Most
Women’s access to care is being seriously threatened by the current crisis. According to
a report published in Self'magazine “over the Jast four years, malpractice insurance rates
for ob/gyns have jumped as much as 150 percent, prompting record numbers of
obstetricians — about 1 in 11 nationwide — to scale back their services to gynecology
only.” An OB can expect to be sued roughly three times over the course of his or her
career, and although more than half the claims against ob/gyns are dropped or settled
without payment, the average award amount in an OB lability cases has doubled in the
last ten years, now hitting $400,000 per case. Today, in the absence of any reform in the
medical liability system, one in six ob/gyns refuse high-risk cases. As a result, women
are experiencing increasing difficulty getting access to prenatal care, screenings for

reproductive cancers, diabetes, and other serious health risks.'

Some doctors who are willing to provide high-risk obstetrical services are finding that
there are no insurers in the marketplace who can provide them with the medical liability
coverage they need. A recent report in the Washington Post described the dilemma of
Dr. Willard Woods, the only obstetrician serving the residents of three Wyoming
counties. Dr. Woods was forced to stop delivering babies this year when his insurance

provider declared bankruptcy. Only two other companies sell medical liability insurance

® Source: Karen Ignagni, Knight-Ridder/Tribune, January 21, 2002
? Source: Self, April 2002
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in Wyoming, and neither was willing to take on an additional obstetrical practice. Dr.
Woods was able to get coverage for his gynecological practice, but his annual premium is
$116,000, three times what he paid a year ago. The expectant mothers he used to care for,
however, must now travel to Cheyenne, a three-hour round trip, to receive specialized

prenatal and delivery care."'

The Broken Liability System Hurts Access
by Driving Up Health Care Costs for Every American
Although women’s access to health care is most severely impacted by the current crisis,
the costs are borne by all health care consumers. The rising cost of medical lability
coverage is pushing up the cost of physician services across the board, especially in high-
risk specialties. These higher costs are borne by patients in the form of higher
premiums, out-of-pocket expenses, and deductibles for health care consumers. The
current situation leads some doctors, mindful of the growing possibility of a lawsuit, to
practice defensive medicine, which also in turn drives up health care costs. An April,
2002 survey of physicians revealed that nearly 4 out of 5 (79 percent) have ordered more
tests than were medically needed due to fear of litigation. 76 percent of all physicians
surveyed believe that concern about litigation has hurt their ability to provide quality care

in recent years.'?

Taxpayers, too, bear the burden of the medical liability crisis. The federal government,

through its funding of Medicare, Medicaid and other programs, pays an additional $28 to

19 Source: Anerican College of Obstetricians and Gynecologists, March 7. 2002
" Source: “Insurance Crisis Hits Hard on Prairie,” Washington Post, February 3, 2003
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$47.5 billion per year for health care due to the costs of medical liability coverage and

defensive medicine.”?

The nonpartisan Congressional Budget Office estimates that
medical liability reform would save the federal government nearly $12 billion per year in

lower health care expenditures and generate an additional $2.4 billion in federal tax

revenues. 14

Medical Liability Reform is the Proven Solution
It's clear that the current system of medical liability is deeply flawed. The time for
reform is long overdue. That’s why HCLA strongly supports comprehensive legislation

to reform the medical liability system and ensure access to care.

The bill we support, H.R. 5, was introduced in the House of Representatives last week by
Congressman Jim Greenwood (R-PA) and 68 cosponsors. A similar bill passed the House
in thel07th Congress with bipartisan support. Known as the HEALTH Act, it includes
reforms designed to promote access to care for patients who are now threatened with the

loss of vital medical services, and to keep health care affordable for all Americans.

The HEALTH Act is modeled on a successful medical liability reform effort in California
which brought an end to a liability and access crisis in that state nearly thirty years ago,
and for decades has spared California doctors and patients the medical liability woes other
states are facing, It puts in place reasonable guidelines to limit the kind of arbitrary, non-

economic damage awards that are a significant cause of the medical Hability crisis, and it

"2 Source: “Fear of Litigation Study,” Harris Interactive, April 2002
2 Source: US Department of Health and Human Services, July 24, 2002
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reins in the runaway attorneys’ fees that provide an incentive for trial lawyers to file
meritless lawsuits. The California experience has demonstrated the wisdom of these
reforms — since passing liability reforms nearly three decades ago, California’s medical
liability premiums have increased less than half as fast as those in the rest of the country.
California doctors pay some of the lowest medical liability insurance premiums in the

s o1
nation.'”

Under the HEALTH Act, injured patients would be fully and fairly compensated, without
any limit, for any and all economic losses, including past and future medical expenses,
loss of past and future carnings, loss of the use of property, costs of repair or
replacement, the economic value of domestic services, and the loss of employment or

business.

However, non-economic damages — which include compensation for subjective losses
such as pain, suffering, inconvenience, emotional distress, loss of society and
companionship -- would be limited to $250,000. This cap has proven fair and effective in
California. The HEALTH Act also provides guidelines for punitive damages. These
guidelines state that punitive damages could go up to $250,000 (over and above the
economic and non-economic damages award), or double the amount of the economic

damages award, whichever amount is higher.

* Source: Congressional Budget Office, September 24, 2002
"* Source: The California Story, CAPP, 2002
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The HCLA also supports important reforms included in the HEALTH Act which prevent
double payments for the same expense; ensure that defendants are responsible for only
their share of the injury; allow for periodic payments of future damages over $50,000;

encourage speedy resolution of claims, and limit plaintiff attorney contingency fees.

I’s important to note that the HEALTH Act would create the federal floor for many of
the reforms necessary to stabilize our medical liability system, while also protecting
states” rights by allowing states to have the flexibility they need. For example, California
and other states have already instituted reforms that mirror some or all of the provisions
in the Act. If passed, the HEALTH Act would impose a cap of $250,000 on non-
economic damages in states that currently have no cap - but all states would be free to

pass their own, different caps — even higher ones.

Unless the critical reforms included in the HEALTH Act are enacted, the nation’s health
care system will remain a lottery for lawyers — and health care consumers and providers

will pay the price.

Most Americans Support Federal Medical Liability Reform
The American people strongly support reform of the medical liability system. A Gallup
poll conducted earlier this month found that three-quarters of the adults surveyed believe
rising medical liability insurance rates in health care today are a “crisis” or a “major
problem.” Seventy-two percent supported a limit on the amount patients can be awarded

for their emotional pain and suffering.
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The issue of medical liability reform should not be a partisan issue. The HEALTH Act is
supported by Republicans and Democrats alike. President Bush has strongly endorsed
reforms like those included in the HEALTH Act.  In a recent speech in Scranton,
Pennsylvania he urged Congress to act in a bipartisan fashion to pass these reforms
without delay. The HCLA is ready to work with members of Congress on both sides of
the aisle to quickly enact effective and proven reforms in the health care liability system
to keep health care available and affordable. We look forward to working with the

Committee members to achieve that goal.
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Joint Hearing
“Patient Access Crisis: The Role of Medical Litigation”

February 11, 2003

Mr. Chairman, our liability system is broken. Ifitis not fixed soon, it will break our
health care system as well.

One of the founding principles of the Healthcare Leadership Council (HLC) ~-
which represents the CEO’s of the nation’s leading health care companies and
organizations — is that patients should have access to high quality health care.
Skyrocketing liability costs threaten patient access to quality care. This is no
longer simply about lawyers and doctors. This is about patients.

The cost of excessive jury awards is causing staggering increases in medical
liability premiums. Between 1996 and 1999, average jury awards in medical
liability cases have increased by 76 percent. These spiraling increases add
directly to the cost of health care, contributing significantly to premium costs and
the growing number of uninsured Americans.

Just as harmful to patients and consumers, however, are the indirect costs of the
crisis. Patients are increasingly “paying” for excessive litigation by losing access
to medical specialists such as obstetricians and surgeons. An estimated 1in 11
obstetricians/gynecologists say they have strictly limited their services solely to
gynecology due to the malpractice crisis. In some areas, the situation is far
worse. In Miami, average annual malpractice premiums for Ob-Gyns are
$210,578, while the average salary for an Ob-Gyn in Florida is $118, 435. In
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Wyoming, premiums average $116,000, while average salaries for Ob-Gyns are
$108,700.

As medical malpractice insurance rates skyrocket — or become unavailable —
medical specialists such as neurosurgeons, orthopaedic surgeons and
obstetricians/gynecologists are leaving states such as Pennsylvania, Mississippi,
West Virginia, New Jersey, Florida and others. While these states have been in
the news lately, the crisis goes far beyond the 13 “crisis” states. It is estimated
that as many as 30 other states are in “near crisis” and will soon join the ranks of
states where patient access is endangered.

Patients also are losing access to nearby hospitals, trauma centers, and other
facilities as a result of the crisis. Patients are subjected to, and pay for,
unnecessary tests and procedures as physicians must practice “defensive
medicine.” In addition, patients ultimately are the ones who suffer when new drug
therapies and medical technologies are not developed due to litigation or the fear
of it.

The cause of the liability crisis is clear. Medical malpractice insurance rates are
set prospectively. These rates are set primarily on the basis of projections of jury
awards. This trend line is in one direction: straight up. Solving the cost problem
requires dealing with the size and unpredictability of these awards. The bottom
line is that medical malpractice premiums cannot keep up with claims. A typical
state is Oregon, where a Governor's task force reported that medical lability
insurers paid out $71 million in losses and defense costs, while receiving $50
million in premiums over the same period. in Ohio, medical malpractice insurers
are losing $1.62 for every $1 in premiums. Clearly these trends are
unsustainable and will drive more physicians out of practice.

The only proven way to bring these costs under control - while actually
enhancing patients’ ability to recover economic damages for injuries — are
reforms which include capping non-economic and punitive damages, establishing
reasonable levels for attorneys’ fees, and setting fair share rules for joint and
several liability.

HLC strongly supports these and other reforms embodied in the Help Efficient,
Accessible, Low Cost, Timely Health Care (HEALTH) Act of 2003 (H.R. 5). HLC
urges the Committee and the Senate to pass H.R. 5 or similar legislation.

We stand ready to work with you to address this growing crisis.
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STATEMENT OF BARBARA Hunst

If anyone had asked me back in August of 1990 when I was just starting my career in
private practice obstetrics and gynecology, whether I was planning to stop the obstetric
portion in just 8 years, T would have said they were crazy. 1hadn’t spent 4 years in
college, 4 years in medical school and 4 years in OB-Gyn residency training to then walk
away from 50% of what I had worked my whole adult life to do. But when the
opportunity presented itself in 1998 that is exactly what 1 did. 1 was planning to leave my
previous group practice and had the choice whether to continue obstetrics; 1 chose pot to.
The “malpractice” or liability insurance issue was not the only reason I made the change
to a gynecology-only practice but it was a major consideration in a difficult decision.

In 1998 when 1 decided to stop OB, there was no particular liability insurance crisis in
Utah as did exist in other areas of the country. The cost of liability insurance for my
specialty has always been in the highest grouping and 1 accepted that as part of the cost of

- doing business. Insurance premiums had gradually increased over the years I practiced to
$2200 per month (326,400/year) at the end of 1998. However, health insurance
remuneration for my professional services declined steadily in the same time period, and
continues to do so now. Office overhead expenses go up every year. Despite a thriving,
busy practice, my income peaked in 1992 and declined thereafter. Not the typical course

_one might expect for a professional career, But what made me wonder if it was worth it
was not just the literal cost. The emotional, psychological and physical costs of working
your hardest and providing excellent care to your patients and still getting sued are
enormous. Patients sometimes say things like, “The doctor has insurance, jt’s no big deal
to sue her, it’s not personal.” They are wrong. 1 spent more than a decade to become a
well-trained physician. There were many times that T worked 100 hours a week, T went
without sleep. I went without meals. I missed my baby’s first steps, family holidays and
childven’s birthday parties to attend to my patients. I find that very personal,

T’ve been sued four times. One case was a patient who was unhappy with her cesarean
section scar, even though I had explained and documented carefully why I needed to
make the incision I did: her baby’s position in the womb was a dangerous one called
back-down transverse lie. That term strikes fear in every OR’s heart because of the
potential risks to the baby,

Another case involved a patient who used an appropriately prescribed medication
incorrectly and had some transient discomfort but no long-term problems. locidentally,
her condition was cured,

I’ve had two OB cases brought against me, both involving twin pregnancies which are,
by definition, high risk. In one situation, the pregnancy was managed successfully and
the patient delivered at term, but one of the babies developed problems immediately after
birth. I was eventually dropped from that case, after years of discovery and depositions
and iremendous stress. In the other case, the patient presented in advanced labor and
delivered her twins three months early; one of the children has severe bandicaps because
of prematurity, the other did quite well. This case dragged on for 8 years, ultimately
went to arbitration and was decided in mv favor
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There was no malpractice in any of these cases. What did exist were unrealistic and
unreasonable expectations on the patients’ parts and indeed sadness and heartbreak and
overwhelming medical and financial concerns for some of these families—bat it wasn’t
my fault.

Technically I've never “lost” a case although I feel Tlost alot. The real cost of defending
even ridiculoys things like not liking a scar can be determined precisely, but the
emotional trauma of having your training and judgment and motivation dragged through
the mud cannot be calculated. Ultimately I came to the sad conclusion that it wasn’t
worth it to continue OB when I changed my practice. Tloved what I did, I genuinely
cared for my patients and T was good at it, but the overall equation didn’t add up.

Ironically, I got to pay an additional $56,000 for the privilege of stopping obststrics: I

- had to buy “tail” insurance to cover the 8 ¥; years of deliveries T had done because the
statute of limitations runs to adulthood in those babies. Fortunately my insurance
company allowed me to pay this over two years or I would not have been able to afford to
quit,

When my last patient defivered in February 1999, my Hability insurance premium was
about $3600 per month ($43,200/year). 1t had been $2200 in December ($26,400/year),
two months earfier. The next month, practicing gynecology only (including surgery) it
dropped to $775 ($9300/year). But 1999 was the beginning of a growing liability
insurance problem in Utah, which now approaches crisis proportions. In the last two
years, premiums have increased 50%. My gynecology only premium is now $3500 per
month (342,000 per year) and my obstetric colleagues are paying more than $71,000 per
year. When I quit obstetrics my patients were disappointed and inconvenienced, but
there were plenty of obstetricians in the Salt Lake City area I could refer to. There has
been a shortage of OB’s in rural areas for many years but this problem will likely worsen
everywhere. In a recent survey of Utah Ob-Gyn’s, 25% reported they were planping to
quit practice within the next five years. And with the dramatic increase in Hability
premiums this year, I know many are accelerating their plans, Who is going to care for
all these patients?

Good, conscientious, well-trained, experienced and devoted doctors are burning out and
leaving this specialty. Most physicians really do go into medicine with the noble desire
of wanting to help people, but the toll this profession exacts can be crushing. Without
some relief, more and more will decide that it just isn’t worth it.

CRardarrdbun U

Barbara Hurst, MD
Salt Lake City, Utsh
7 February 2003
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Medical Liabili urance, Neurological Sury and Early Retirernent

1 have just turned sixty-seven, am in perfect health and have enjoyed a productive career as a neurosurgeon.
Recently completed terms as president of our national spokes-organization, the American Association of
Neurological Surgeons (1996-97) and as Chief Medical Officer of the Salt Lake 2002 Winter Olympic
Games (1997-2002) were positive, rewarding experiences, My familiarity with the intricacies and subtleties
of neurosurgery are such that I could continue to make a substantial contribution fo that surgical discipline.
n more than three decades of neurclogical surgery clinical practice, my liability insurance carrier (UM1A)
has never, to my knowledge, bad to pay any settlement monies on my behalf nor have I been involved in a
malpractice trial. UMIA would probably agree that I have been something of a bargain from their
standpoint.

1 am, however, fully retired and completely out of clinical practice for a reason. The present process of
medical liability insurance coverage for neurosurgeons bears resemblance to a high-stakes poker game. The
ante, just to stay in, is not only high but keeps going higher. My insurance premium for this past year would
have been $80,000. For one who wanted to slow down and had a demonstrably low-risk practice, the
decision was unavoidable. I truly cannot afford to stay in the game as it is presently being played.

A wise academic once observed, “The entire field of economics can be summarized in four words: people
respond to incentives. Everything else is commentary.” It would be difficult to devise more perverse
disincentives than those presently operative for the practicing neurological surgeon. All of us understand
how to avoid risk of medical liability and litigation. N

One can assume responsibility of care only for straightforward, non-complex cases. Problem: thosc cases
where operative intervention catries with it real, tangible risk of an untoward result represent precisely those
patients most in need, in order to preserve newological fupction, of that surgical intervention,

Also, one can arrange his or her private practice to assume an elective-surgery cases only, suburbs located,
nine-to-five practice and studiously avoid covering urban hospital emergency rooms with their trauma
services, nighttime and tertiary/quaternary level care needs for disposition problematic referrals. Itis
common knowledge that the latter category of practice carries with it a differential likelihood of becoming
cntangled in medical liability claims and, inevitably, with litigation. Problem: what if every neurosurgeon
responded appropriately to the incentives the present system has in place? None would choose to be
involved in the second category of practice. The incentives axe crystal clear,

You all have priced me out of the market. It is my hope that you can make some constructive changes to the
present perverse, counterproductive system of medical Hability insurance. If not, many others are going to
follow my lead.
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NATIONAL ASSOCIATION OF INSURANCE COMMISSIONERS

February 7, 2003

Honorable Judd Gregg

Chairman

Committee on Health, Education,
Labor, and Pensions

United States Senate

Washington, DC 20610-6300

Dear Chairman Gregg:

On behalf of the National Association of Insurance Commissioners (NAIC), I am pleased
to respond to your letter of January 31, 2003 requesting information on medical
malpractice insurance. Many states are experiencing escalating premium costs for this
critical insurance coverage for doctors, while also encountering problems of availability
and insufficient capacity to support a healthy competitive market.

State insurance commissioners share the concerns you and other Members of Congress
are raising about improving the availability and affordability of medical malpractice
insurance. We are vested with the responsibility of protecting the rights of consumers
and assuring that insurers remain financially solvent and able to meet their claims
obligations. While the recent trends in some states over limited availability and
escalating premiums make oversight critical, we would caution that any reforms be
considered carefully, especially in recognition of reforms already enacted in several
states.

In September 2002, we established a Market Conditions Working Group to look at these
issues more closely and based upon that review make recommendations to regulators.
The working group has scheduled a public hearing on Saturday, March 8, 2003. We are
hopeful this hearing and other efforts will help guide state and federal policymakers as
they work to explore potential solutions. We will look forward to sharing with you the
results of this hearing,

Our responses to the questions in your letter are as follows:

(1) Are medical malpractice insurance rates subject to state law prohibitions on
excessive, inadequate, or unfairly discriminatory rates?
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Almost all states have rating laws for property and casualty insurance, including
medical malpractice. These rating laws require that insurance rates not be excessive,
inadequate, or unfairly discriminatory.

(2) If a state determines that a rate is excessive, inadequate, or unfaitly discriminatory,
does the insurance regulator have the authority to reject or modify such a rate?

If a state receives a filing from an insurer that contains a rate that is believed to be out
of compliance with the statutory rating standards, there are remedies available to
address the problem. The most common regulatory approach available to insurance
regulators is the ability to order a hearing on the non-complying rate. In states with
prior approval laws, the commissioner generally has authority to disapprove the non-
complying rate, however the insurer is generally provided an opportunity for a
hearing if it disagrees with the commissioner’s decision. Only in rare instances does
an insurance commissioner have authority to unilaterally modify a filed rate. Because
of extremely high loss ratios in many states, regulator concerns have been with rate
inadequacy, and not excessiveness or unfair discrimination.

(3) If states do have this authority, can you provide any examples where a state insurance
regulator has rejected or modified an excessive or unfairly discriminatory medical
malpractice insurance rate?

We are not aware of any recent state actions in this regard. State insurance regulators
generally do have the authority to prevent anti-trust activities by insurers. These state
laws are based on the NAIC model rating laws, which contain the following
provisions.

“No insurer or advisory organization shall attempt to monopolize, or combine or
conspire with any other person to monopolize an insurance market or engage in a
boycott, on a concerted basis, of an insurance market.”

“No insurer shall agree with any other insurer or with an advisory organization to
mandate adherence to or to mandate use of any rate, prospective loss cost, rating
plan, rating schedule, rating rule, policy or bond form, rate classification, rate
territory, underwriting rule, survey, inspection or similar material, except as
needed to facilitate the reporting of statistics to advisory organizations, statistical
agents or the commissioner. The fact that two or more insurers, whether or not
members or subscribers of an advisory organization, use consistently or
intermittently the same rates, prospective loss cost, rating plans, rating schedules,
rating rules, policy or bond forms, rate classifications, rate territories,
underwriting rules, surveys or inspections or similar materials is not sufficient in
itself to support a finding that an agreement exists.”

“No insurer or advisory organization shall make any arrangement with any other
insurer, advisory organization, or other person which has the purpose or effect of
unreasonably restraining trade or lessening competition in the business of
insurance.”
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States generally have adopted the NAIC model law provisions or equivalent
provisions, thus comparable authority currently exists. Again, due to extremely high
loss ratios, the concern has been with rate inadequacy.

(4) The Leahy legislation presumes that medical malpractice insurance carriers are
engaging in “price fixing, bid rigging, and market allocation.” Does the NAIC, or any
of your members have evidence that medical malpractice insurance carriers are
engaging in these types of criminal behaviors? If so, could you detail that information
for us?

No. To date, insurance regulators have not seen evidence that suggests medical
malpractice insurers have engaged or are engaging in price fixing, bid rigging, or
market allocation. The preliminary evidence points to rising loss costs and defense
costs associated with litigation as the principal drivers of medical malpractice prices.
A July 2002 report prepared by the Department of Health and Human Services also
cites the impact of litigation and defense costs on this line of insurance.

(5) Notwithstanding the McCarran-Ferguson exemption from federal anti-trust laws, do
state insurance regulators and attorneys general have the authority to prevent “price
fixing, bid rigging or market allocations” under current state law? If so, could you
explain the deficiencies in those laws and provide us with proposed remedies?

As noted in the previous question, states have strong laws that prohibit price-fixing
and anti-competitive practices by insurers. The sharing of loss data among insurers is
permitted, however, because it is necessary to encourage competition by giving
potential new entrants to the marketplace and smaller insurers enough underwriting
and rate-setting information to enter and remain viable in the medical malpractice
marketplace. Again, the evident points to high loss ratios, not price-fixing, as the
primary driver of escalating premiums.

(6) What percentage of the medical malpractice insurance market is composed of non-
profit physician-owned mutuals? What incentive or incentives, if any, do you think
these types of medical malpractice carriers face that would cause them to engage in
“price fixing, bid rigging or market allocations?”

Non-profit physician-owned mutual insurers have developed in response to market
availability concerns. Since the owners of these mutuals are also the customers, it
would appear on the surface that market allocation might be occurring. Careful
inspection will show that a mutual insurer is concerned with its policyholders’
interests. Since each policyholder is also an owner of the company and the company
is a non-profit entity, the goal of the mutual insurer is to deliver medical malpractice
insurance to its policyholder/owners as inexpensively as possible. To do otherwise
would contradict the goals of the mutual and jeopardize its non-profit status

(7) Finally, if the Leahy legislation were to be enacted, would it lower the underlying
medical malpractice claims costs and stabilize medical liability insurance premiums?
If yes, in what way would it do so?
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No, we do not believe enactment of the Leahy legislation as originally drafted would
change the underlying costs of malpractice claims or premiums. We now understand
this language is being modified. The reason insurers are not writing, or are pulling
back from medical malpractice insurance, is because there are many other lines of
insurance that offer more opportunities for profit at a lower risk. The uncertainties
and historical return in this line of business lead many commercial insurers to commit
capital in other lines of commercial insurance. It is our experience this market will
remain volatile in some states until such time as claims costs stabilize.

Finally, while we are seeing difficult market conditions in some states, it is by no
means widespread in all states. Like all insurance markets, medical malpractice
insurance markets vary from state to state. However, the cost drivers in all states are
closely linked to claims losses.

T hope this information is helpful, and we look forward to being of assistance as your
Committee continues its review of these issues. The NAIC and its members stand
ready to provide whatever data and resources we have available to help Congress and
the states improve the market for medical malpractice insurance.

Sincerely,

b SR

Mike Pickens
Commissioner of Insurance, Arkansas
President, NAIC
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Statement of Sister Mary Roch Rocklage, RSM

Good Atfternoon, my name is Sr. Mary Roch Rocklage. Tam Chairperson of Sisters of
Mercy Heaith System, a Catholic heaith system with 20 hospitals in Missouri, Oklahoma,
Kansas, Arkansas and Texas. T have been a Sister of Mercy tor 43 years. From 1969 to
1979. T was the Chief Executive Officer of St. John's Mercy Medical Center, a 1,166 bed
facility in St. Louis, Missourl. From 1986 to 1999, T was Chief Executive Officer of
Sisters of Mercy Health System. T have been Chairperson of the Health System since
1986. This year I am serving as Imimediate Past Chairperson of the American Hospital

Association,

Much attention has been paid. and properly so, to the burdens imposed on physicians by
runaway malpractice lawsuits. As a former hospital and health system executive and
current health system Board member, { can state that these lawsuits are also imposing

significant burden on hospitals and their ability to serve their communities.

In recent years Sisters of Mercy Health System has seen its liability costs escalate
dramatically. Like many heaith systems. we are largely seif-insured for our malpractice
exposure. We also purchase excess coverage to cover catastrophic claims. This is an
efficient, cost-effective way to address the Health System’s malpractice exposure. The

Health System’s hospitals pay for this coverage through annual assessments.

In 1995 the Health System’s overall liability coverage cost $8 million. In 2000 it was

SHLA million and this year itwas 17.7 million. On average across the Health System.
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this amounted to $1.892 per bed in 995 and 54,047 per bed in 2003, an increase of
214%. But this average per bed cost does not tell the full story. A hospital’s share of the
Health System’s lability coverage cost is determined by the hospital’s liability exposure.
In other words. those hospitals that have the greatest hability exposure bear the greatest
burden. So, for example, our facilities in Arkansas, where malpractice pay outs have
been. by comparison, modest, paid into the Health System’s program on average $387
per bed, in 1995 and $1,544 per bed in 2003, In contrast, Mercy Health Center, our
facility in Laredo, Texas, paid S4.051 per bed in 1995 and over $16,998 per bed in 2003

as a result of the malpractice climate in south Texas.

Our facility in Laredo is a good example of the severe burden that runaway malpractice
exposure can impose on a hospital. The Sisters of Mercy’s service to the Laredo
community began in 1894, when the first Mercy Hospital was opened. Mercy Health
Center today has 292 mpatient beds and a wide range of outpatient programs to serve a
rapidly growing community of nearly 200,000 residents. A new medical campus,
constructed at a cost of $140 million, was opened in 1999, and represents the Sisters’

ongoing commitment to Laredo.

Since its beginning, Mercy has served as the access point for health services to residents
of Laredo and the surrounding communities, regardless of their ability to pay. With no
public hospital and few public health services available in the area, Mercy has assumed
the burden of providing care to the region’s indigent population. In fiscal year 2002,

ending June 30, 2002, Mercy Health Center provided more than $25.5 milhion in actual
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chatily vare to paticnts unabte 80 puy Tor health services, anc another $44 million

unreimbursed Medicaid scrvices, for o wdas of $69.5 million.

Community Benefits

The services provided by Mercy entend heyand ils hospital walls, In FY 2003, Mercy

MNealth Center's costs of providing commmunity benslits - - above and beyond s charicy

care spending and Medicaid write-offs - totaked mere than $2.4 willion.  Combineed
with Mercy™s charity care spending und Medicaid writc-olfs, Mercy Flealth Center

provided in Y 2002 charity cae and communiy benefits totaling $71.9 inillion,

Merey's Malpractice Liability Challenge

For more than 100 vears, the 81

s of Merzy and Merey Health Center have worked
meel Y heallls care needs of .Lairu{i[} it the sirrcanding community, and 1o manage
writical threats such os rising numbers of uniosansd residents and shoctages of health care
waorkers. Today, Mercy Health Centor i challenged Ty it mosl seriouy threat: a rising

mber of malpraciice elaims that put ar visk the wvestment the Sisters of Merey has

migdde i tie Liredao community,

The "texas Stafe Board of Medical Examiners reports over 3000 mzalpractice elaims were
filed i Teaas i 2001, which is a 04% bcresse From 1989, While this ecliects a
sienificanl increase statewide, the mend s even more dranatic in Laredo whers the

mnber of malprachice claims filed increased 2389 Lotween YNY amd 2000, FThese
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statisties paint a bleak picture for hosprals and other medical professionals who seek
malpractice insurance and attempt to practice in this fitigious environment. The Dallas
Morning News (January 20, 2002 ~Malpractice Rates Take Feverish Leap™) reported that

7 out of 10 physicians in south Texas have claims asserted against them.

Mercy Health Center paid over $30 million into the Health System’s Hability program for
the years 1999 to 2003, As burdensome as these payments have been, they ave far less
than what Mercy Health Center would have paid had it purchased commercial insurance.
Remarkably, even with the large payments that Mercy Health Center has made over the
years, the Health System has paid out $23.5 million more than Mercy Health Center has
paid into the Health System’s lability program. This deficit will have 1o be made up in

future years. thereby imposing an even greater burden on the hospital.

Mercy Health Center’s maipractice burden signiticantly reduces its ability of Mercy to
provide indigent care and otherwise provide services to the Laredo community. In
addition, this runaway malpractice expostre discourages Mercy from offering new,

sophisticated services to the community.

Sisters of Mercy Health System and all of its 20 hospitals are strong supporters of

malpractice reform.
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Women’s Health Consequences Without Medieal Liability Reform

The American College of Obstetricians and Gynecologists (ACOG) applauds Senators
Rick Santorum (R-PA), Jon Kyl (R-AZ), Orrin Hatch (R-UT), Judd Gregg (R-NH), and
Don Nickles (R-OK) for their leadership in addressing the medical liability crisis facing
this nation. ACOG strongly supports Senate Majority Leader Bill Frist’s, MD (R-TN)
and Senate Majority Whip Mitch McConnell’s (R-KY) message that federal liability
reform — such as HR 4600, the bipartisan HEALTH Act of 2002 — must be passed by
Congress. A national solution to the acute problems in the nation’s medical liability
system, problems that threaten the availability of physicians to deliver babies and health
care to women is of the utmost importance.

Without medical liability reform and a resolution of the crisis, there are serious
repercussions such as:

Fewer Obstetric Providers
Experience demonstrates that obstetrics providers—confronted with substantially higher
costs for liability coverage—will stop delivering babies, reduce the number they do
deliver, further cut back or eliminate care for high-risk patients, the uninsured, and the
underinsured. :

Rural Crisis
Women in underserved rural areas have historically been particularly hit hard by the loss
of obstetric providers. With the economic viability of practicing obstetrics already
marginal due to sparse population, low insurance reimbursement for pregnancy and
growing managed care constraints, an increase in liability insurance costs will force rural
physicians to stop delivering babies.

Community Clinic Cutbacks
Also hurt without Medical Liability Reform will be the nation’s 39 million uninsured
patients—the majority of them women and children—who rely on non-profit licensed
community clinics for health care. Unable to shift higher insurance costs to patients, these
clinics have no alternative to but to care for fewer people.

Less Prenatal Care
With fewer obstetric providers, women’s access to early prenatal care will be reduced.
Greater availability of prenatal care over the last several decades has resulted in the
country’s lowest infant mortality rates. Without Medical Liability Reform, providers’
ability to maintain this standard will be threatened because the cost of insurance places a
major additional strain on our maternal health care system.

THE AMERICAN COLLEGE OF OBSTETRICIANS AND GYNECOLOGISTS * WOMEN'S HEALTH CARE PHYSICIANS
409 12TH STREET SW WASHINGTON DC 20024-2188
MAILING ADDRESS: PO BOX 96920 WASHINGTON DC 20090-6920
202/638-5577
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Less Preventive Health Care
As premiums increase, women’s access to general health care—including regular
screenings for reproductive cancers, high blood pressure and cholesterol, diabetes, and
other serious health risks-—will decrease without a cap. These services are routinely
provided by community clinics, ob-gyns, and family physicians. However, as these
providers retire early and restrict the scope of their practices, the supply of health care
resources will not be able to meet the growing demand for preventive health care.

More Uninsured
Last year 11.7 million women of childbearing age were uninsured. Without Medical
Liability Reform, a greater number of women ages 19 to 44 will move into the ranks of
the uninsured. Without this legislation, health care costs will continue to increase, which
will discourage employers from offering benefits. Many women who lose their coverage,
including a large number of single working mothers, would not be eligible for Medicaid
or SCHIP because their incomes are above the poverty guidelines.
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STATEMENT OF THE

AMERICAN COLLEGE OF PHYSICIANS - AMERICAN SOCIETY OF
INTERNAL MEDICINE

TO THE SENATE COMMITTEE ON JUDICIARY
AND THE SENATE COMMITTEE ON HEALTH, EDUCATION,
LABOR, AND PENSIONS

“Patient Access Crisis:
The Role of Medical Litigation”

February 11, 2003

The American College of Physicians-American Society of Internal Medicine (ACP-ASIM) —
representing 115,000 physicians and medical students — is the largest medical specialty society
and the second largest medical organization in the United States. We congratulate the Senate
Committee on Judiciary and the Senate Committee on Health, Education, Labor, and Pensions
for holding this important hearing on a subject matter that has more relevance today than ever
before. Of the College’s top priorities for 2003, addressing the health care liability crisis and its
impact on access to care is one of the most critical to our members. ACP-ASIM thanks
Chairmen Orrin Hatch and Judd Gregg, Ranking Members Patrick Leahy and Edward Kennedy,
and other members, for holding this important hearing to discuss how limitless litigation can and
has begun to restrict patient access to health care in this country.

Background

Doctors across the country are experiencing sticker shock when they open their medical
malpractice insurance renewal notices — if they even get a renewal notice. After more than a
decade of generally stable rates for professional liability insurance, physicians have seen costs
dramatically increase in 2000-2003. And in some areas of the country, premiums have soared to
unaffordable levels. According to the Medical Liability Monitor, in mid-2001, insurance
companies writing in 36 states and the District of Columbia claim to have raised rates well over
25 percent. Unfortunately, rates continue to rise dramatically with no sign of the market
beginning to stabilize.

While obstetricians, surgeons and other high-risk specialists have been hit hard, internists have
been one of the hardest hit specialties -- having seen a record nearly 50 percent average increase
over the last two years. In some cases, physicians, even those without a track record of lawsuits,
cannot find an insurance company willing to provide coverage. These physicians are being
forced to decide whether to dig deeper and pay the steeper bill, change carriers, move out of
state, or retire from the practice of medicine.
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Of these options, changing carriers may not even be an alternative. Finding replacement
coverage won’t be as easy as it was in a buyer’s market. Companies writing professional
liability coverage are fleeing or being chased from the market. As an example, St. Paul
Companies, which insures doctors in 45 states and is the second largest medical underwriter in
the country, announced late in 2001 that it no longer would write medical liability policies. It
plans to phase out coverage as physicians contracts expire over the next 18 to 24 months.
Frontier and Reliance are also gone. Other commercials, such as PHICO, CNA and Zurich, are
significantly cutting back. Even some provider-owned insurers, committed to this market by
their founders, are pulling back from some states in which they extended sales.

The Perfect Storm

At a time when the market is squeezing physician and hospital margins, the rise in professional
liability insurance may be the deciding factor that contributes to whether physician offices and
emergency rooms keep their doors open. Recently, the costs of delivering health care have been
driven by increased costs of new technologies; increased costs of drugs that define the standard
of care acceptable for modern medicine; the rising costs of compliance under increasing state and
federal regulation; the low reimbursement rate under Medicare and Medicaid; and the declining
fees from managed care have all been contributing factors that have affected patient access to
health care.

Unquestionably, there is real potential that rising insurance rates ultimately will reduce access to
care for patients across the country. Indeed, press accounts on a daily basis are demonstrating
exactly that from coast to coast. Physician offices and emergency rooms have been closing their
doeors all across the country due to the exorbitant costs. The states most severely hampered by
the spiraling out-of-control rates are: Florida, Georgia, Illinois, Michigan, Mississippi, Nevada,
New Jersey, New York, Ohio, Oregon, Pennsylvania, Texas, Washington, and West Virginia.
Several other states are just beginning to feel the impact.

Some states have tried to address the dramatic increase in professional medical liability
insurance rates with very little success. At best, attempts by the states to solve this problem have
resulted in only band-aid approaches to the more underlying problem: the escalation of lawsuit
awards and the expense of litigation has led to the increase in medical liability premiums. This
fact has resulted in many patients not receiving or delaying much needed medical care — a fact
Congress can no longer ignore. ACP-ASIM strongly believes that Congress must act to stabilize
the market to avoid further damage to the health care system.

Relief for Physicians From Soaring Malpractice Premiums

Federal legislation has been introduced to help curb the spiraling upward trend in malpractice
premiums. H.R. §, the “Help Efficient, Accessible, Low Cost, Timely Health Care”
(HEALTH) Act of 2003, will attempt to safeguard patient access to care, while continuing
to ensure that patients who have been injured through negligence are fairly compensated.
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ACP-ASIM strongly endorses this legislation as a means to stabilize the medical liability
insurance market and bring balance to our medical liability litigation system. The
HEALTH Act achieves this balance through the following common sense reforms:

e Limit on pain and suffering (non-economic) awards. This requirement limits
unquantifiable non-economic damages, such as pain and suffering, to no more than
$250,000.

» Unlimited recovery for future medical expenses and loss of future earnings (econormic)
damages. This provision does not limit the amount a patient can receive for physical
injuries resulting from a provider’s care, unless otherwise restricted by state law.

e Limitations on punitive damages. This requirement appropriately raises the burden of
proof for the award of quasi-criminal penalties to “clear and convincing” evidence to
show either malicious intent to injure or deliberate failure to avoid injury. This provision
does not cap punitive damages, rather, it allows punitive damages to be the greater of
two times the amount of economic damages awarded or $250,000.

* Periodic payment of future damages. This provision does not reduce the amount a
patient will receive. Rather, past and current expenses will continue to be paid at the
time of judgment or settlement while future damages can be funded over time. This
ensures that the plaintiff will receive all damages in a timely fashion without risking the
bankruptcy of the defendant.

« FElimination of double payment of awards. This requirement provides for the jury to be
duly informed of any payments (or collateral source) already made to the plaintiff for her
injuries.

s A reasonable statute of limitation on claims. This requirement guarantees that health
care lawsuits will be filed no later than 3 years after the date of injury, providing health
care providers with ample access to the evidence they need to defend themselves. In
some circumstances, however, it is important to guarantee patients additional time to file
aclaim. For example, the legislation extends the statue of limitations for minors injured
before age 6.

s A sliding scale for contingency fees. This provision will help discourage baseless and
frivolous lawsuits by limiting attorney incentives to pursue meritless claims. Without
this provision, attorneys could continue to pocket large percentages of an injured
patient’s award, leaving patients without the money they need for their medical care.
The sliding scale would look something like this:

o Forty percent (40%) of the first fifty thousand dollars recovered
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o Thirty-three and one-third percent (33 1/3%) of the next fifty thousand dollars
recovered

o Twenty-five percent (25%) of the next five hundred thousand dollars recovered

o Fifteen percent (15%) of any amount recovered in excess of six hundred thousand
dollars

* Proportionate liability among all parties. Instead of making a party responsible for
another’s negligent behavior, this requirement ensures that a party will only be liable for
his or her own share. Under the current system, defendants who are only ! percent at
fault may be held liable for 100 percent of the damages. This provision eliminates the
incentive for plaintiff’s attorneys to search for “deep pockets” and pursue lawsuits
against those minimally liable or not liable at all.

These common sense recommendations have been proven to work. The HEALTH Act is largely
based on provisions contained in the California Medical Injury Compensation Reform Act
(MICRA). Since its enactment in the mid-1970’s, the MICRA reforms have helped reduce the
overall costs of medical malpractice and have contributed to an increase in patient access to care.
During this recent malpractice insurance crisis, California’s rates have changed only slightly,
while other states have spiraled to out of control levels. ACP-ASIM strongly supports the
elements contained in MICRA. Further, we believe that any legislation proposed must include
these basic, proven elements in order to assure the stabilization of malpractice premiums.

Conclusion

ACP-ASIM is pleased that the Senate Committee on Judiciary and the Senate Committee on
Health, Education, Labor, and Pensions agreed to conduct this joint hearing to address the
serious problem of soaring medical malpractice premiums that physicians are facing across the
country. We strongly urge the Committees to pass the common sense reforms similar to
those contained in the HEALTH Act that would allow for greater access to care, while
adequately compensating injured patients. We appreciate the opportunity to present our
views.
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Statement for the Record
of the
American Medical Association
to the

Committee on Health, Education, Labor and Pensions
and the
Committee on the Judiciary
United States Senate

RE: Patient Access Crisis: The Role of Medical Litigation

February 11,2003

On behalf of our physician members, the American Medical Association (AMA) appreciates
the opportunity to provide written testimorny regarding an issue that is seriously threatening
the availability of and access to quality health care for patients.

There is something terribly wrong when thousands of physicians in several states feel
compelled to leave their patients, to leave the work they love doing, and attend legislative
rallies in their respective state capitals just to get noticed. There is something terribly wrong
when patients have to by-pass the nearest hospital because the specialists who used to care
for them have stopped practicing, eliminated certain procedures, or moved out of state
because of the liability mess. There is something terribly wrong when dedicated
professionals, who have trained for years, want to give up the work of a lifetime and retire.
There is something terribly wrong when medical students make decisions about residency
training based upon the legal climate in various states. Physicians across the country are
making decisions now, and more and more patients are wondering, “will their doctor be
there?” We must act now to fix our broken medical liability system.

OVERVIEW

In his State of the Union Address two weeks ago, President Bush stressed that we all are
threatened by a legal system that is out of control. The President stated that “Because of
excessive litigation, everybody pays more for health care and many parts of America are
losing fine doctors.” The President’s remarks are substantiated in several recent government
and private sector reports—reports making clear that the medical liability litigation system
in the United States has evolved into a "lawsuit lottery,” where a few patients and their
lawyers receive astronomical awards and the rest of society pays the price as access to health
care professionals and services are reduced.
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The crisis facing our nation’s medical liability system has not waned—in fact, it is getting
worse. Escalating jury awards and the high cost of defending against lawsuits, cven
frivolous ones, have caused medical liability insurance premiums to reach unprecedented
fevels. As a result, a growing number of physicians can no longer find or afford liability
insurance.

Virtually every day for the past year there has been at least one major media story on the
plight of American patients and physicians as the liability crisis reaches across the country.
Access to health care is now seriously threatened in states such as Florida, Georgia,
Mississippi, Nevada, New Jersey, New York, Ohio, Oregon, Pennsylvania, Texas,
Washington, and West Virginia. And, a crisis is looming in more than 30 other states.
Emergency departments are losing staff and scaling back certain services such as trauma
units. Many obstetrician/gynecologists and family physicians have stopped delivering
babies, and some advanced and high-risk procedures (such as neurosurgery) are being
postponed because physicians can no longer afford or even find the liability insurance they
need to practice.

We must bring common sense back to our court rooms so that patients have access to
their emergency rooms, delivery rooms, operating rooms, and physicians’ offices.

THE LITIGATION SYSTEM IS CAUSING THE CRISIS

The primary cause of the growing liability crisis is the unrestrained escalation in jury awards
that are a part of a legal system that in many states is simply out of control. While there
have been several articles published since the mid-1990s indicating that increases in jury
awards lead to higher liability premiums, in the last year a growing number of government
and private sector reports show that increasing medical liability premiums are being driven
primarily by increases in lawsuit awards and litigation expenses.

According to 2001 Jury Verdict Research data, in just a one year period (between 1999 and
2000), the median jury award increased 43 percent. Further, median jury awards for medical
liability claims grew at 7 times the rate of inflation, while settlement payouts grew at nearly
3 times the rate of inflation. Even more telling, however, is that the proportion of jury
awards topping $1 million increased from 34 percent in 1996 to 52 percent in 2000. More
than half of all jury awards today top $1 million, and the average jury award has increased to
about $3.5 million.

In a July 2002 report prepared by the U.S. Department of Health and Human Services
(HHS), the federal government concluded that the excesses of the litigation system are
threatening patients’ access to health care. HHS reports that insurance premiums are largely
determined by the litigation system. The report states that the litigation system is inherently
costly, unpredictable, and slow to resolve claims. The cost just to defend a claim averages
over $24,000. The fact that about 70 percent of claims end with no payment to the patient
indicates the degree to which substantial economic resources are being diverted from patient
care to fruitless legal wrangling.
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Even when there is a large award in favor of an injured patient, a large percentage of the
award never reaches the patient. Attorney contingent fees, added with court costs, expert
witness costs, and other “overhead” costs, can consume 40-50 percent of the compensation
meant to help the patient.

On September 25, 2002, HHS issued an update on the medical liability crisis, This update
reported on the resulis of a survey conducted by Medical Liability Monitor (MLLM), an
independent reporting service that tracks medical professional liability trends and issues.
According to MLM, the survey determined that the crisis identified in HIS’s July report had
become worse. HEHS reported that:

The cost of the excesses of the litigation system are reflected
in the rapid increases in the cost of malpractice insurance
coverage. Premiums are spiking across all specialties in 2002.
When viewed alongside previous double-digit increases in
2000 and 2001, the new information further demonstrates that
the litigation system is threatening health care quality for all
Americans as well as raising the costs of health care for all
Americans.

The hpdate further highlighted that liability insurance rates are escalating faster in states that
have not established reasonable limits on unquantifiable and arbitrary non-economic
damages. HHS reported that:

... 2001 premium increases in states without litigation
reform ranged from 30%-75%. In 2002, the situation has
deteriorated. States without reasonable limits on non-
economic damages have experienced the largest increases by
{ar, with increases of between 36%-113% in 2002. States
with reasonable limits on non-economic damages have not
experienced the same rate spiking.

HHS also compared the range of physician liability insurance premiums for certain
specialties in California, which has established reasonable limits on awards for non-
cconomic damages, to the premiums in states that have not enacted similar limits. The
results reveal how excessive awards for non-economic damages affect premiums. For
cxample, in 2002 OB/GYNs in California paid up to $72,000. In Florida, which does not
limit non-economic damage awards, OB/GYNs paid up to $211,000.

In Florida, as indicated in the example just given, medical liability premiums are among the
highest in the nation. The situation in Florida has become so dire that Governor Bush
created a special Task Force to examine the availability and affordability of liability
insurance. This Task Force held ten hearings over a five month period and received
extensive testimony and information from numerous, diverse sources.
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or interest rates, on the other hand. In addition, on February 4, 2003, BBH rcleased an
addendum to this study that analyzed National Association of Insurance Commissioncrs
(NAIC) data to determine whether investment gains by medical lability insurance
companices declined in the recent bear market. BBH asked the question: "Did medical
malpractice companies raise premiums because they had come to expect a certain
percentage gain that was not achieved due to market conditions?" BBH determined that the
decline in equities (which are a small percentage of insurance company investments) was
more than offset by the capital gains by bonds (which make up a substantial part of
insurance company investments) duc to a decline in interest rates. BBH concluded that
“investments did not precipitate the current crisis.”

BBH's findings are corroborated by other recent reports. On September 25, 2002, HHS
released an update on the medical liability crisis addressing claims by trial lawyers that the
crisis is caused by the management practices of the insurance industry. HHS concluded that
such claims are not supported by facts, stating "Comparisons of states with and without
meaningful medical lHability reforms provide clear evidence that the broken medical
litigation system is responsible." A summary of medical liability insurer annual statement
data in AM Best's Aggregates & Averages, Property-Casualty, 2002 edition shows that the
investment yields of medical malpractice insurers have been stable and positive since 1997.
AM Best reports that medical liability insurers have approximately 80% of their investments
in the bond market. Recent NAIC data show that physicians' medical liability insurance
premiums between 1976-2000 have risen 167% in California (which established effective
liability reforms in 1975) compared to 505% in the rest of the United States.

Public Citizen's misdirected claims are a disservice to patients who are losing access to
health care services, and an affront to the physicians and other health care professionals who
dedicate their lives to healing and caring for the sick and working to find ways to improve
the quality of care. America's medical liability crisis is too serious and the consequences of
inaction too grave for the public and Congress to use anything but the facts to make
decisions about reform. In short, Public Citizen's claims are counterproductive to the debate
on resolving the medical liability crisis.

ACCESS TOQ CARE IS AT RISK

The most troubling aspect of the current medical liability litigation system is its impact on
patients. Unbridled lawsuits have turned some regions in our country-—and in several cases
entire states—into risky areas to be sick, because it is so risky to practice medicine. Due to
large jury awards and the burgeoning costs of defending against lawsuits (including
frivolous claims), medical liability insurance premiums are skyrocketing. As insurance
becomes unaffordable or unavailable, physicians are being forced to leave their practices,
stop performing high-risk procedures, or drop vital services—all of which seriously impede
patient access to care.

Five stales—Georgia, Florida, New Jersey, Pennsylvania, and West Virginia—illustrate the
crisis many states are experiencing and the problems many other states will face if effective
tort reforms are not enacted.



207

Because hospitals finance large portions of (heir lishility insurance with self-insurance (in
Baylor’s case, over 77% this year), and that data generally is rolled into hospital
financials that are not available routinely to the public, i is difficult to acesss data and
rescarch and compare. But it is relevamt dircetly to the policy decisions Congress is
considering.

AsTmeniioned previcusly, over 77% of Baylor’s liability cost is selfinsurance reserves.
Actuaries and andilors, applying conservative and strict guidslines, calculate the amount
of cash reserves that must be put aside and uscd solely for the intended purpose {io pay
for defense costs and liahility payments).  With no standards for juries, routine $10
miilion judgments and seitlernents, and a benchmark of $269 million on the books, self-
insurance reserves must, under GAAP, be sufficient to moeet that potential Hability
CXPOSUIE.

There are no insurance companics to regulate. The few that are willing 1o write
“umbrella” coverage simply will exil the US niarkol altogether if they are forced to
commit financial suicide and be subject to unlimiled exposure in every health care case.
In the Texas environment, physicians camat obtain sigrificant amounts of coverage;
most of the physicians on Baylor’s stalT can only obtain 200,000 per case coverage, with
$600,000 anmual aggregate. If the average judgment exceeds 52.1 million (1999}, and the
average physician can obtain only $200,000 in insurance, hospitals and other Bacilities are
paying roughly 90% of the average judgmenl. Those judgments are fonded through self-
insurance pools and are taken dircetly from the health care system. Finally, it has been
reparted that oulside of California, 57% of the average judgment goes to the personal
injury lawyers, his retained experts and publicist, leaving onl y 42% of the award to the
plainiiff, That means over $1.2 million per avarage judgment is going to personal injury
attorneys and their favored experts, and not the injured party.

Baylor University Medical Center is one of thres trawma centers scrving all of Dallas.
One of those centers, Methodist Hospital, reccntly lost their last neurosurgeon because of
the cost of his liability insurance. Methodist has been responsible for more than 12% of
the trauma patients in Dallas. Without full-time neurosurgery available, Methodist will
not be a full participant in the trauma service for Dallas. With Parkland (a governmental
hospilal with government immunity from liability) und Baylor routine y full, 12% of the
trauma patients for all of Northeust Texas no longer have access 1o trauma services on
many days. Baylor and Parkland are now left te carry the burden of all those head
traumas, and Baylor has been unsuccessful in recrniting additional neurosurgeons to
support the trauma service. Baylor only has five ncurosurgeons left, and they provided
emergency trauma services to over 312 emergency patients last year, in addition to
operating their private practice. Baylor has only two orthopedic trauma surgeons, and
they provided trawma carc to over 1,067 palienls last vear, Recent attenpts to recruit an
additional ortho trauma surgeon failed when (he physician compared the cost of medical
liability insurance in Dallas and the cost for that insurance in San Dicgo, where he had a
competing offer. San Diego [amilies obtained anothur orthopedic irauma surgeon, while
the referral center for all of Northeast Texas and parts of Oklahoma struggles to meet the
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Although she is in her first year of medical school at Medical College of Georgia,
the controversy has already caused Thandeka Myeni, 26, to reconsider her
preference for obstetrics, one of the specialties hardest hit by the increases. “I
definitely think it could be discouraging,” she said. (The Augusta Chronicle,
Nov. 13.2002).

Evans Memorial, a rural hospital in Claxton, decided to ““go bare”™—have no
coverage at all—instead of paying what it considered an exorbitant premium.
Only one insurer offered a malpractice policy for the hospital and its nursing
home, and the annual premium for $1 million coverage would have been
$581,000, up from $216,000 last year. “We just thought it was outrageous,” said
Eston Price, Evans Memorial administrator. (The Atlanta Journal-Constitution,
Oct. 7. 2002).

The largest hospital in the state’s health system has bought a new policy—with a
deductible of $15 million—covering 953-bed Grady Memorial. a nursing home
and clinics. On each paid claim below that mark, Grady is responsible for every
doliar. The $15 million deductible starts again with each claim. “Grady faces
open-ended liability,” said Timothy Jefferson, Grady Health System executive
vice president and chief counsel. (The Atlanta Journal-Constitution. Oct. 7,
2002).

Knowing that malpractice premiums were rising for everyone in the industry, Ty
Cobb Health System CEQ, Chuck Adams earmarked enough money for a 100
percent increase. The bill arrived by fax this summer, just 24 hours before a
check was due. Not only was the insurance company increasing his deductible
tenfold, but the premium jumped from $553,000 to $3.15 million — a 469 percent
increase. “We were numb,” said Adams, who eventually got an extension and
another cheaper policy at $1.65 million. “There goes our expansions, like a
renovation of the Hart County Emergency Room.” (The Atlanta Journal-
Constitution, Aug. 11, 2002).

“Dr. Edmund Wright, a Fitzgerald family practitioner who performed Caesarian
sections, has given up that part of his practice. His premiums quadrupled to
$80,000 in 2002 and would have been $110,000 if he had continued the surgical
delivery procedure. Wright said, “I don’t know if I really want to do this
anymore.” (The Atlanta Journal-Constitution, Aug. 11, 2002).

Insurance costs are rising so high and so quickly because of medical malpractice
lawsuits that many doctors are quitting medical practice, said Michael Greene,
who has a family practice in Macon. The problem is increasing so fast that
Georgia will soon face a critical shortage of physician, Greene said. “It hasn’t hit
with a tidal wave yet, but the waves are beginning to lap at the shore,” Greene
continued. (The Macon Telegraph, Aug. 3, 2002).
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David Cook, executive director of the Medical Association of Georgia. said the
malpractice crisis is driving more doctors into early retirement. “One-third of
doctors 55 and older say they plan to reduce their hours or get out altogether.” he
said. “These are physicians at the peak of their diagnostic powers.” (The Times
(Gainesville), July 17, 2002).

SYLVANIA

Dr. Anthony Clay never thought he would have to leave Philadelphia. He has
spent his whole life there—growing up and attending college, medical school,
and residency to become a cardiologist. He treats families he has known since
boyhood. He likes knowing where his patients live, work, and shop. All nine of
his siblings still live there. But, Dr. Clay is leaving his practice in Philadelphia
this spring because of surging malpractice insurance rates. He is starting over in
Delaware, where his insurance costs will drop from roughly $70.000 a year to
$8.,000. "It's been terrible," said Dr. Clay, 40. "In this field, you've been with the
patient, and also the family, in some of their most life-defining moments - in the
throes of a heart attack with no blood pressure. Wrongly or rightly, the patient
credits you with being there when they weren't doing so well. You realize you've
created a bond. 1 take that very seriously." (Baltimore Sun, February 5, 2003).

Brian Holmes, MD, is only one of an estimated 18 percent of Pennsylvania
neurosurgeons to have left the state, retired, or limited their practices because of
the medical liability crisis. “lt saddened me to move, but I had no choice. It was
either move or go out of business.” (Philadelphia Business Journal, Sept. 25,
2002).

After 25 years of practice, OB/GYN Michael Horn, MD., stopped delivering
babies in 2002 because of the fear of getting sued. “It’s just the potential, the not
knowing if someone will seek an outlandish reward. I don’t want to expose
myself or my family.” (Burlington County Times, Oct. 2, 2002).

Medical students are less likely to seek residencies in Philadelphia. and residents
are less likely to stay and practice in the area because of “prohibitively high”
medical lability insurance rates, according to Jefferson Medical College
professor Stephen L. Schwartz, MD. (dssociated Press, Oct. 4, 2002).

OB/GYN Lawrence Glad, MD, used to deliver about 500 babies a year—40
percent of all the babies born in Fayette County annually. After his premiums
skyrocketed from $57,000 to $135,000, however, he closed his practice in the fall
of 2002. (Piusburgh Business Times, Nov. 18, 2002).

Mercy Hospital chief of surgery Charles Bannon, MD, has watched numerous
physicians leave Scranton and Lackawanna County——creating a shortage of
surgeons, fewer medical school applications and residencies. “It will take
generations to get back the quality of medicine in Philadelphia.” (Scranton
Times, Nov. 20, 2002).
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Women are facing waiting lists of four months before being able to get an
appointment for a mammogram because at least six mammography centers in
South Florida alone have stopped offering the procedure as a result of increasing
medical liability insurance premiums. “This trend is troubling. There are a
growing number of older people and less and less people to provide
mammograms,” said Jolean McPherson, a Florida spokeswoman for the
American Cancer Society. (South Florida Sun Sentinel, Nov. 4, 2002).

Aventura Hospital in South Florida closed its maternity ward and cited $1.000 in
insurance premiums for each delivery as the prime factor. Aventura is one of six
maternity wards to close in recent months. Now, patients will be forced to drive
to other counties and other facilities. “There may be waits getting into a labor-
room floor,” said OB/GYN Aaron Elkin, MD. (Miami Herald, Oct. 19, 2002).

"Without a doubt, access to health coverage is being affected. Some of our
emergency rooms are losing their effectiveness,” said Dr. Greg Zorman,
neurosurgery chief at Memorial Regional Hospital in Hollywood. . His unit gets
several patients a week from smaller ERs that have lost neurosurgery coverage.
(South Florida Sun Sentinel, February 5, 2003).

Port Charlotte cardiologist Leonardo Victores, MD, left for Kansas in the face of
medical liability premiums that were going to increase 100 percent. “He’s
moving to Kansas because that state has caps on malpractice awards,” said
colleague Mark Asperilla, MD. (Sun Herald, Jan. 1, 2003).

Despite having no malpractice claims or disciplinary actions on his record,
Lakeland OB/GYN John Kaelber, MD, was forced to close his practice and leave
the state in the wake of insurance premiums that doubled. (Lakeland Ledger.
Nov. 21, 2002).

More than 50 Bradenton patients had to postpone elective surgeries and more
than 100 office visits were canceled because two physicians were unable to
obtain liability insurance. The insurer may leave the state altogether.
(Bradenton Herald, Jan. 24, 2003).

After recently receiving notice of a premium spike coming in July 2002,
Viadimir Grnja, MD, decided that he would "go bare" and drop all medical
liability insurance coverage. Rates for the Hollywood, FL radiologist were to
rise to $112,000 from $35,000 a year (a 220% increase), mainly because of
litigation over mammograms. "No doctor wants to go bare," said Dennis
Agliano, MD, chairman of the Florida Medical Association’s special task force
on the Florida medical liability crisis. But with significant premium hikes in
Florida for specialties like OB/GYN, neurosurgery, thoracic surgery, radiology
and cven primary care, "some doctors have no choice,” he says. Some
neurosurgeons in South Florida, are paying a $200,000 premium for coverage of
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$250,000 per occurrence, making insurance practically meaningless. The Florida
Mecdical Association reports that more than 1,000 doctors in Florida have no
medical liability insurance. Doctors in West Virginia and Ohio are aiso
reportedly going bare. (Modern Physician, April 1, 2002).

WEST VIRGINIA
% Gencral surgeon Gregory Saracco, MD, only 49 years old, was forced to borrow

Y

money twice in 2002 to pay $73,000 for his liability insurance. His premiums
for 2003 are expected to rise to $100,000. He is considering leaving West
Virpinia and while he has taken time away from his practice this year to decide
what his options are, he said “my job is to help people—I couldn’t drive past an
accident on the road and not stop. I don’t know any doctor that could.”
(Associated Press, Jan. 2, 2003).

Although orthopedic surgeon George Zakaib, MD, was raised and went to school
in Charleston, WV, he and his family left because of the state’s medical liability
crisis. Dr. Zakaib’s premiums had increased to $80,000 plus $94,000 in “1ail”
coverage. (Charleston Daily Mail, July 27, 2002).

Fourth-year medical school student Jennifer Knight isn’t sure she’ll stay in West
Virginia. The Charleston Area Medical Center says fewer medical students are
applying to its residency programs, and fewer students are applying to Marshall
University’s medical school. “I think the problem is, we have too many frivolous
lawsuits,” said Ms. Knight. (Sunday Gazette-Mail, Nov. 24, 2002).

NEW JERSEY .
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A multi-physician practice in Teaneck, NJ was forced to layoff employees and
reduce the number of deliveries it performed because of professional liability
insurance premium increases of more than 120 percent. “All of my colleagues
are experiencing the same pressures,” said George Ajjan, MD (Bergen Record,
May 22, 2002).

One out of every four hospitals—nearly 27 percent—has been forced to increase
payments to {ind physicians to cover Emergency Departments. Physicians are
increasingly reluctant to take on such assignments because of the greater liability
exposure. Hospitals report that more and more physician specialties are being hit
by the crisis. While a previous New Jersey Hospital Association survey in
March 2002 found that OB/GYNs and surgeons were primarily affected, the new
survey finds a deepening impact for neurologists/neurosurgeons, radiologists,
orthopedists, general practitioners and emergency physicians. (New Jersey
Hospital Association, Jan. 28, 2003 news release).

“We have as much to lose as they have,” said Joan Hamilton, a patient who
attended a recent rally in New Jersey in support of her physician. (Bergen
Record, Oct, 6, 2002).
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OTHER STATES
‘The crisis may be spreading to CONNECTICUT, as evidenced by the recent
decisions of 28 OB/GYNs to stop delivering babies. Some OB/GYNs in Connecticut
are paying between $120,000-$160,000 per year in insurance premiums, according to
statc medical society executive Tim Norbeck. Connecticut already is on a “watch™
list issued by thc American College of Obstetricians and Gynecologists. (Hartford
Courant, Jan. 3, 2003). The average payment made by one of Connecticut’s major
insurers to resolve a claim rose from $271,000 in 1995 to $536,000 in 2001.
OB/GYN Jose Pacheco’s, MD, insurer stopped offering medical liability insurance
and he had to seek another carrier. However, because of the high cost of new
insurance—estimated around $60,000—combined with “iail” coverage of $80,000,
Dr. Pacheco retired after a 27-year career. (Hartford Courant, Nov. 17, 2002).

Cardiologist Dr. Donald Copley, member of the Buffalo Medical Group in NEW
YORK and an officer of the Erie County Medical Society says, “I’ve watched sadly
as valued colleagues have left Erie County and even the profession. A competent
young specialist recently quit doing high risk diagnostic procedures to become a
business consultant. Several local obstetricians have stopped delivering babies to
reduce their insurance expenses. A half dozen nationally-known doctors have
quietly left Western New York. The number of doctors leaving Erie County last year
doubled from the previous year, a trend that continues in 2002. (Buffulo Business
First. April 15, 2002).

Eight of 55 OB/GYNs in Springfield, MASSACHUSETTS [which has broad
exceptions to the state limits on non-economic damages] will no longer be offering
Obstetrics care to their patients because of sharply escalating liability insurance
costs. “l got into obstetrics because it’s a very happy specialty. But there comes a
point where you can’t make ends meet,” said James Wong, MD, one of two
OB/GYNs at a western Massachusetts clinic giving up delivering babies. “The real
issue is runaway juries,” according to Barry Manual, MD, who serves as insurcr
ProMutual’s chairman, and said the number of $1 million-plus claims paid out
doubled between 1990 and 2001. (Boston Globe, Jan. 8, 2003).

Dr. John Schmitt, a NORTH CAROLINA obstetrician left his private practice in
Raleigh to take a position with the University of Virginia’s medical school. He
decided to take the Virginia job after his annual malpractice insurance costs rose
from $18,000 to $45,000 in the past year. Former patient Laurie Peel said, “He was
a great doctor. When you are a woman, you try to find a gynecologist who will take
you through lots of things in [ife. I suffered a miscarriage. You develop a
relationship with your doctor. To lose someone like that is very hard.” (Charlotte
Observer, Jul. 25, 2002).

Liability costs for TEXAS physicians skyrocketed as much as 300 percent in some
regions and for some speciaities. As a result, there is only one neurosurgeon serving
600,000 people in the McAllen area. In the past two years, four South Texas patients
with head injuries died before they could be flown out of the arca for medical



213

attention. As reporied in a July 10, 2002, article in The Courier, 2 community family
practice clinic in Conroe (just north of lHouston) was recently forced to turn away
half of its normal patient load because its liability insurance provider would not
provide coverage while “highly lawsuit-risky obstetrics training was conducted.”

In NEVADA more than 30 private-practice OB/GYNs have left the state in 2002 and
another 20 are poised to leave in 2003. About half of the OB/GYNs in the state are
actively interviewing for positions out of state. “Right now it’s almost impossible to
rceruit an obstetrician in Las Vegas,” said University Medical Center obstetrician,
Warren Volker, MD. (Las Vegas Sun, Sept. 27, 2002). Long-time obstetrician,
[Frieda Fleischer, MD, gave up obstetrics because her premiums rose {from $30,000
annually to $80,000. “So far, ’ve had about 40 pregnant patients to refer elsewhere
and it’s been tough.” Fleischer’s office manager, Dawna Gunning adds, “What do
you do when you have patients coming to your door crying and saying they cannot
{ind a doctor and you’ve called every colleague?” (Las Vegas Review Journal, lan.
10, 2003). The story of a woman who had to wait six months to have suspicious
lumps removed from her uterus and ovaries because she couldn’t get an appointment
for the surgery illustrates that pregnant women are not the only patients affected by
the exodus of Las Vegas obstetricians in recent months. (See, Las Vegas Review
Journal, Nov. 5, 2002).

Obstetricians in MISSISSIPPI worry about what is going to happen to their patients
who face longer trips to the hospital while already in labor. Women who used to
walk or make a short drive for both prenatal visits and delivery now face a 45-minute
drive. Of the seven doctors in Kosciusko that were practicing
obstetrician/gynecologists last year, three will still be delivering babies by January.
Right now, pregnant women who are considered high-risk, such as someone with
diabetes, can’t be treated at the Kosciusko Medical Clinic because it is too risky for
physicians. (The Clarion-Ledger, Aug. 26, 2002.). Neurologist Terry Smith, MD
said he has applied with 14 companies, and Medical Assurance is his last hope to
find coverage before his current policy expires on Aug. 4. His premium will go from
$55,000 a year to potentially $150,000 with a $132,000 tail to his old insurer. “I'm
looking at writing a check for $300,000,” said Smith, who does brain surgery at three
hospitals in Jackson and Harrison counties. (Associated Press, July 11, 2002).

Rural families in John Day. Hermiston, and Roseburg counties, OREGON have
either lost obstetric care or have seen services drastically reduced. (The Business
Journal of Portland, Jan. 10, 2003). Only by dropping obstetrics were two
Hermiston physicians able to afford their liability insurance premiums. “It’s
something you don’t like to tell patients,” said Doug Flaiz, MD. (The Oregonian,
Oct. 29, 2002). “No onc with $100,000 in debt from medical school wants to start a
practice in a place where they could find themselves completely broke and having to
pick up and go somewhere else to start all over again,” said Rosemari Davis, CEO of
Willamette Valley Medical Center, who has scen three of her center’s family
practitioners stop delivering babies. (The News Register, Jan. 28, 2003).

1
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A 10-physician OB/GYN group in Columbia, SOUTH CARQOLINA had to take out
a $400,000 loan this year to continue to provide OB services and pay malpractice
premiums. In rural Oconee County, just four doctors deliver babies now, down from
11 physicians onc year ago. A family practice group in Seneca was forced to drop
OB coverage for four of their six physicians because of skyrocketing premiums.
There are currently a total of four physicians in Seneca treating pregnant women. A
solo practitioner practicing geriatrics in Charleston has had to quit treating patients in
nursing homes because of high premiums.

THE PRACTICAL SOLUTION

The AMA recognizes that injuries due to negligence do occur in a small percentage of health
care interactions, and that they can be as devastating or worse to patients and their families
than injury due to natural illness or unpreventable accident. When injuries oceur and are
caused by a breach in the standard of care, the AMA believes that patients are entitled to
prompt and fair compensation.

This compensation should include, first and foremost, full payment of all out of pocket
“economic” losses. The AMA also believes that patients should receive reasonable
compensation for intangible “non-economic™ losses such as pain and suffering and, where
appropriate, the right to pursue punitive damages.

Unfortunately, our medical liability litigation system is neither fair nor cost effective in
making a patient whole. Transformed by high-stakes financial incentives, it has become an
increasingly irrational “lottery” driven by open-ended non-economic damage awards. A
2002 study by Tijlinghast-Towers Perrin shows that our tort system, in general, is an
extremely inefficient mechanism for compensating claimants—returning less than 45 cents
on the dollar to claimants and only 20 cents of tort cost dollars to compensate for actual
economic losses. This study also reveals that the cost of our tort system is significantly
higher than other countries and almost twice the average.

To erisure that all patients who have been injured through negligence are fairly
compensated, the AMA believes that Congress must pass fair and reasonable reforms to our
medical liability litigation system that have proven effective. Toward this end, we strongly
urge Congress to pass the “Help Efficient, Accessible, Low-Cost, Timely Healthcare
(HEALTH) Act,” a bipartisan bill that would bring balance to our medical liability
litigation system. We applaud Senator Ensign for introducing this bill in the last Congress
and look forward to working with all Senators to pass such legislation this year.

The major provisions of the HEALTH Act would benefit patients by:

» Awarding injured patients unlimited economic damages (e.g., past and future medical
expenses, loss of past and future earnings, cost of domestic services, etc.);
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» Awarding injured patients non-cconomic damages up to $250,000 (¢.g., pain and
sulfering. mental anguish, physical impairment, etc.), with states being given the
flexibility to establish or maintain their own laws on damage awards, whether higher or
lower than those provided for in this bill;

» Awarding injurcd patients punitive damages up to two times economic damages or
$250,000. whichever is greater;

» lstablishing a “fair share” rule that allocates damage awards fairly and in proportion to a
party’s degree of fault; and

> [Iistablishing a sliding-scale for attorneys’ contingent fees, therefore maximizing the
recovery for patients.

These reforms are not part of some untested theory—they work. The major provisions of
the HEALTH Act are based on the successful California law known as MICRA (Medical
Injury Compensation Reform Act of 1975). MICRA reforms have been proven to stabilize
the medical liability insurance market in California—increasing patient access to care and
saving more than $1 billion per year in liability premiums—and have reduced the time it
takes to settle a claim by 33 percent. MICRA is also saving California from the current
medical liability insurance crisis brewing in many states that do not have similar reforms. In
fact, according to MLM, as discussed above, the gap between medical liability insurance
rates in California and those in the largest states that do not limit non-economic awards is
substantial and growing.

MICRA-type reforms are effective, especially at controlling non-economic damages.
Several economic studies substantiate this point. One study looked at several types of
reforms and concluded that capping non-economic damages reduced premiums for general
surgeons by 13% in the year following enactment of MICRA, and by 34% over the long
term. Similar results were shown for premiums paid by general practitioners and OB/GYNs.
It was also shown that caps on non-economic damages decrease claims severity (Zuckerman
et al. 1990).

Another study published in the Journal of Health Politics, Policy and Law concluded that
caps on non-economic damages reduced insurer payouts by 31%. Caps on total damages
reduced payouts by 38% (Sloan, et al. 1989). Another study concluded that states adopting
direct reforms experienced reductions in hospital expenditures of 5% to 9% within three to
five years. If these figures are extrapolated to all medical spending, a $50 billion reduction
in national health spending could be achieved through such reforms (Kessler and McClellan,
Quarterly Journal of Economics, 1997).

Further, as discussed above, a 2002 Congressional Budget Office study on H.R. 4600 ao7™
Congress) asserts caps on non-econonic damages have been extremely effective in reducing
the severity of claims and medical liability premiums. Conversely, a 1996 American

Academy of Actuaries study shows that medical liability costs rose sharply in Ohio after the

13
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Ohto Supremec Court overturned a liability reform law in the 1990s that sct limits on non-
cconomic damages. (Ohio recently enacted a new liability reform law.)

F'urthermore, threc-quarters of Americans understand the detrimental effect that excess
litigation has on our health care system. A 2002 survey conducted by Wirthlin Worldwide
shows that the vast majority of Americans agree we need common sense medical liability
reform. Among the findings:

» 71 percent of Americans agree that a main reason health carc costs are rising is because
of medical liability lawsuits.

~ 78 percent say they are concerned about access to care being affected becausc doctors
arc leaving their practices due to rising liability costs.

> 73 percent support reasonable limits on awards for "pain and suffering” in medical
" liability lawsuits.

» More than 76 percent favor a law limiting the percentage of contingent fees paid by the
patient.

These findings are consistent with the results of a Gallup poll released on February 5, 2003,
show that 72% of those polied favor a limit on the amount patients can be awarded for pain
and suffering.

CONCLUSION

Physicians and patients across the country realize more and more every day that the current
medical liability situation is unacceptable. Unless the hemorrhaging costs of the current
medical liability system are addressed at a national level, patients will continue to face an
erosion in access to care because their physicians can no longer find or afford liability
insurance. The reasonable reforms of the HEALTH Act have brought stability in those
states that have enacted similar reforms.

By enacting meaningful medical Hability reforms, Congress has the opportunity to increase
access to medical services, eliminate much of the need for medical treatment motivated
primarily as a precaution against lawsuits, improve the patient-physician relationship, help
prevent avoidable patient injury, and curb the single most wasteful use of precious health
carc dollars—the costs, both financial and emotional, of health care lability litigation. The
modest proposals in the HEALTH Act answer these issues head on and would strengthen
our health care system.

The AMA appreciates the opportunity to testify on the adverse effect that our current
medical liability litigation system imposes on patient access to health care and urges
Congress to pass the HEALTH Act.
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The Honorable Orrin G. Hatch
Chairman

Committee on the Judiciary
United States Senate
Washington, D.C. 20510

The Honorable Judd Gregg

Chairman

Committee on Health, Education, Labor and Pensions
United States Senate

Washington, D.C. 20510

Dear Chairman Hatch and Chairman Gregg:

The Business Roundtable (BRT) strongly supports legislation to reduce the cost of medical Hability
insurance in the United States, and we applaud you for holding joint hearings on this important issue.

The BRT is an association of chief executive officers of leading U.S. companies. BRT members acting on
behalf of their more than 25 million employees and family members are the single-largest set of private
purchasers of health care services and insurance in the nation. Increasing health care costs are adversely
affecting our employees and their family members.

Rising medical liability costs are having a negative impact on the delivery of health care services. Asa
result of soaring medical liability premiums, health care access is being diminished. In addition,
excessive health care litigation is driving up health care costs through “defensive medicine” practices. In
the end, many of these rapidly escalating costs are being shified to employers and employees.

We support common sense reforms that address some of the more troublesome aspects of our legal
system. For example, we support court reforms that place limits on non-economic and punitive damages,
as well as alternative methods to resolve legal disputes, such as arbitration and mediation. Uniform
standards should be set so that individuals who have been maliciously or intentionally harmed should
recover punitive damages. We also believe that injured plaintiffs should receive a majority of any
judgment awarded. A reasonable cap on attorneys’ fees is fair and ensures that awards that are designed
to compensate a patient for injuries are used for the benefit of that person.

An Association Of Chief Executive Officers Committed To Improving Public Policy
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“The Honorable Orrin G. Hatch
"The Honorable Judd Gregg
February 11, 2003
Page2

Access to quality, cost-effective health care services for all Americans is an important effort — and curbing
unnecessary medical lability litigation is critical. With rising health care costs, we can no longer afford
the unintended costs of our current tort system. Therefore, we encourage you to move forward with
legislation that will reduce transaction costs, stem the rise in health care costs and improve accessibility.

Sincerely,

CACEC2

John J. Castellani

An Association Of Chief Executive Officers Committed To improving Public Policy
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Thank you, Mr. Chairman, and members of the Committees, for
your kind invitation to submit comments today about the health care liability

crisis.

By way of background, | wish to share with you that | have
practiced and taught in the area of liability law for over three decades. For
almost fifteen years, while teaching, | worked exclusively on behalf of claims
made by injured parties. Since 1980, { have been affiliated with law firms that
have primarily defense practices. | am now a senior partner at Shook, Hardy &
Bacon, L.L.P. and chair its Public Policy Group. | am senior author of the
Nation’s leading torts casebook, and | have had the privilege to serve on each of
the Advisory Committees in the American Law Institute’s project that is restating

the law of toris for this new century.

| serve as General Counsel to the American Tort Reform
Association (ATRA), but the views that | am sharing today are my own, not those
necessarily shared with members of ATRA or of the various medical groups that

are seeking this reform.

First and foremost, tort reform should be fair and balanced, and
meet the needs of both plaintiffs and defendants. If it is not fair, it is not good.
Having studied the subject of torts from both perspectives of the court aisle, |
believe that tort reform can be fair to both plaintiffs and defendants and that tort

reform can achieve stability in the insurance market. Meaningful reforms will

-1-
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help bring a degree of predictability and fairness to the civil justice system that is

critical to solving the growing medical access and affordability crisis.

While excessive litigation poses a problem for all health care
providers, the liability crisis faced by long-term care facilities is particularly acute.
While some individual nursing homes have engaged in improper conduct and
deserve sanctions, the nursing home industry as a whole has been faced with
dramatic and unprecedented increases in liability insurance premiums because
of a growing number of lawsuits that result in huge settlements and excessive

jury awards.

Driving some of these lawsuits is the misuse of both state and
federal safety compliance regulations and also state residents’ rights laws as
standards of medical care. As a result, funds that should go to patient care are
diverted to pay for expensive liability insurance coverage. Liability insurers have
fled the long-term care market. Nursing facilities in some areas of the country
are now forced to go without insurance. Some are unlikely to be able to keep
their doors open. Already more than 1 in 10 skilled nursing facilities have sought

bankruptcy protection, and others have simply closed their doors.*
Why Not Let The States Do it?

When it comes to the specific area of health care liability, | believed

in the past that this should be the exclusive function of the States. Health care

! See, e.g., Letter from American Health Care Association to Rep. Dennis J.
Hastert, Oct. 4, 2000.
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liability insurance rates are often set on a state-by-state basis. State controls can
lower costs. That good premise and that good practice has been upended in
recent years, because when States have passed balanced health care liability
reforms, they have subsequently been nullified by state courts under obscure

portions of very lengthy and prolix State Constitutions.

I am submitting to these Committees a law review article that was
authored by my colleague, Leah Lorber, and myself that was recently published
in the Rutgers Law Review.? | ask that it be made a part of the record. The
article demonstrates that these decisions do not represent sound State
Constitutional law, and that they trespass on the Federal Constitution itself. It is
very pertinent to note that not one of these decisions held a state medical
malpractice law unconstitutional under the Constitution of the United States. As

that article clearly demonstrates, they would be upheld under that Constitution.

Apart from avoiding this practice of judicial nullification, another
reason for federal action is to address the crazy quilt pattern of state health care
liability laws, which causes doctors and other health care liability providers to

move where tort liability rules are clear.

Some state courts have looked to other statutory standards relating
to health care to allow claims against nursing homes that are not limited by

medical liability reforms. While these decisions may be understandable as a

2 See Victor E. Schwariz & Leah Lorber, Judicial Nullification of Civil Justice

Reform Violates the Fundamental Federal Constitutional Principle of Separation
of Powers: How to Restore the Right Balance, 32 Rutgers L. J. 907 (2001).

_3.
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legal matter, they do impede the goal of reducing the cost of liability for health
care providers. In this regard, federal health care liability reform must address
the growing problem of the litigation misuse of alternative state laws, discussed
below, to pursue what are essentially medical negligence cases against long-

term care providers.

Patient care lawsuits filed against hospitals and physicians typically
are based on allegations of medical malpractice and fall under the corresponding
state statute. But, in addition to medical malpractice claims, lawsuits against
nursing home providers may include causes of action based on nursing home
patient protection laws, elder abuse laws, breach of contract, and negligent hiring
and supervision. In some states, at least some of these causes of action are
subsumed in medical malpractice actions and are subject to the rules governing
such lawsuits. But in other states, courts have found these allegations to be
separate and independent from medical malpractice claims. Thus, their inclusion
in a lawsuit generally means that the long-term care provider cannot be protected
from excessive verdicts by the liability controls in state medical malpractice

statutes.

For example, in Florida, one of two states with the highest cost per
occupied bed of general and professional fiability insurance costs,’ the state

Supreme Court ruled in December that a lawsuit under the state’s Patients Bill of

3 AON Risk Consultants, inc., Long Term Care General Liability and
Professional Liability Actuarial Analysis 11 (2002).
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Rights law* did not plead a medical malpractice case — although the lawsuit
alleged that the nursing home patient failed to receive “adequate and appropriate
health care.”™ As a result, the plaintiff did not have to abide by medical

malpractice pre-suit requirements designed to screen out frivolous claims.

Also troubling is that some of these alternative state laws may
include what appear to be vague and undefined requirements about the quality of
care to be given to patients -- without regard for what the professional standard
of care is and whether providers met that professional standard of care. The
Florida statute regarding the provision of “adequate and appropriate health care”
is one such example.® In Texas, the other state with the highest per bed loss
costs, the state Patients’ Bill of Rights allows claims for failure to provide a
resident with “a safe and decent living environment and considerate and
respectful care that recognizes the dignity and individuality of the resident.”

Texas law specifically exempts cases involving claims for injury to the elderly

from the 1995 Texas tort reform punitive damages limits.

4 Fla. Stat. § 400.022 (1997).

5 Integrated Health Services, Inc. v. Lang-Redway, 2002 WL 31769252, *5
(Fla. Dec. 12, 2002) (statute provides its own standard of “adequate and
appropriate health care” so medical negligence standard and corresponding pre-
suit requirements are inapplicable). After the accrual of the cause of action in
Lang-Redway arose, the Florida legislature determined that future residents’
rights claims (accrumg on or after May 15, 2001) should not be considered
medical malpractice claims. See 2001 Fla. Sess. Law Serv. Ch. 2001-45 §7
gWest 2001).

A Florida appeals court has ruled that the statutory language is not
unconstitutionally vague. See Beverly Enterprises-Florida, Inc. v. McVey, 739
So 2d 646 (Fla. App. 1999), reh’d denied, rev. denied.

Texas Health & Safety Code § 247.064(b)(1)) (2002).

-5.
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The scope of a Senate bill on heaith care liability reform should
encompass these “alternative” health care liability laws to allow our legal system
to return to an objective analysis of the risks and liabilities of providers, insurers
and consumers in a medical environment. If health care liability protections are
piecemeal rather than comprehensive, this would lead only to shifting the blame
away from doctors and toward non-doctor medical defendants. Nursing home
providers will be faced with a substantial increase in the already staggering load

of cases. [t would augment, not solve, the true fiability problem.

On a separate but related topic, | would like to note that excessive
lawsuits against long-term care providers are facilitated by the improper use of
publicly released quality data. Information collected to help improve patient care
and ensure Medicare and Medicaid compliance is instead misused to create a
“history” of deficiencies at a facility that plaintiff's attorneys seek to introduce as
evidence in order to bolster their negligence claims. Admitting such data into
evidence when it has nothing to do with the incident alleged forces nursing
facilities into the untenable position of defending a case that attacks the history of
the nursing home instead of one that seeks compensation for the individual

plaintiff's claim.

Both the government and employers are seeking greater disclosure
of quality data. This disclosure would help identify areas in need of improvement
and encourage providers to exchange information about innovative ways to
improve patient care. It also will help consumers make more informed choices

about their long-term care needs. The nursing home industry has been a pioneer

-6-
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in this area. In October 2002, the industry launched an effort in conjunction with
the Centers for Medicare and Medicaid Services to make public benchmark

“quality measures” for every facility in the Nation.

Because this is an effort to improve the overall public health, this
data should not be admissible in court unless the plaintiff can prove that the data
is directly related to the negligent act alleged. This will permit plaintiffs to obtain
recoveries for legitimate claims, as those do not turn on the overall past practices
of a nursing facility. It also will encourage the full and complete sharing of
information. Laws directed at encouraging the spread of information are
compromised when they are turned around and used to create liability in the tort

system.

There is a plethora of precedent in existing law for keeping such
information out of evidence: the common-law “self-critical analysis” privilege and
Federal Rules of Evidence barring the introduction of evidence of subsequent
remedial measures, evidence of prior similar acts, and character evidence.
Codifying these legal principles with regard to nursing homes is the best way to
ensure that the principles are uniformly applied throughout the Nation. Courts
may rule subjectively, and contingency fee personal injury lawyers can be
extraordinarily creative in fashioning excuses for the admission of otherwise

prohibited evidence that will help their case.

The Myth That Insurance Companies Will Reap the Profits of Reform

-7
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| have read statements by some organizations that suggest that if
reform is enacted, either it will not be effective or if it is, that the benefits of tort
reform will be wrenched away from doctors’ hands by commercial insurance

companies. This is another myth that | wish to dispose of today.

Back in 1981 and then again in 1986, | worked with Members of
Congress to support the Federal Risk Retention Act. Those Members who
served at that time will recall that | sought the enactment of risk retention, so that
if a tort reform were enacted into law, we could assure all Americans that the
benefits of that reform would go to those who need it — the doctors and, in turn
and in this instance, the very important needs of the patient who seeks and
needs medical care at affordable cost. If commercial insurers were to reap and
hold profits that arose from tort reform, the Federal Risk Retention Act would
provide a ready vehicle for doctors’ groups to form their own insurance pool or
band together to form insurance purchasing groups to shop among commercial
insurers for a better price. There already is in existence The Doctors Company

and other mutual insurance groups that can help guard against that possibility.

It has been noted that on occasion when state tort reforms have
been enacted, insurance premiums for doctors did not immediately drop. From
what | have suggested, that is wise rate-setting policy by commercial, mutual or
doctor-owned insurance companies. We now know that state reform may last for
a very short period of time, up until it is nullified by a state supreme court. if an
insurance company, again a commercial or mutual company, were to lower

reserves based on a tort reform that would be subject to nullification, doctors,

-8-
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patients and our Nation would not be well served. Fund reserves that would be

needed to pay claims would not be there.
Can Tort Reform Be Effective?

It has been strongly suggested by some organizations tort reform is
not effective. | heard the very same argument from other groups in 1993, when
we sought enactment of the General Aviation Revitalization Act, signed into law
on August 17, 1994 by President Bill Clinton. This was an act to address a crisis
that occurred in general aviation. The crisis had some interesting similarities to
that faced by health care liability insurers. The tort system had gone haywire,
and was driving the general aviation industry out of business; Piper, Cessna and
other companies had stopped producing planes. The promise of tort reform was
that it would bring back stability within the industry. | am pleased to share with
you today a very important fact: a promise made was a promise kept. Those

companies are now back in business; over 25,000 jobs have been created.®

Well-crafted federal legislation can have appropriate and salutary
benefits for health care practitioners in the United States. Doctors are leaving
practice because insurance is unaffordable. Specialists such as OB/GYNs are
particularly hit hard. Nursing homes have seen insurance soar and have had to

go without insurance or close their doors. But nursing homes and other health

& See General Aviation Manufacturers Association, Five Year Results: A
Report to the President and Congress on the General Aviation Revitalization Act
(1999).

_9.
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care liability professionals should be where they are needed — not where tort

laws, and therefore, insurance rates, are most favorable.
Conclusion

I have kept my comments brief because my points, which while |
believe are important, are very straightforward. Tort reform should be enacted if
it is fair and balanced. Legislation that seeks to achieve that balance will have an
important effect on insurance rates, just like MICRA had positive impacts in
California, and the General Aviation Revitalization Act of 1994 had beneficial
effects for the aviation industry in America. The legislative vehicle must take into
account all potential theories of liability for health care claims, including

“alternative” laws targeting specific health care providers.

The commercial insurance industry will not steal greater profits for
benefits that should go to all Americans. That will not take place, but if it ever
were attempted, we have a guardian at the gate: doctor mutuals and the Risk
Retention Act, to ensure that the benefits of this legislation will help all

Americans.

It is true that there is one group that will steadfastly oppose this
legislation under any and all scenarios, those who earn their living by suing
people. [f | still earned my living that way, | would be concerned about it too.
The medical malpractice crisis is pervasive. The needs of our country should be

put first.

-10-
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Thank you for reading this statement.

-11-
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The Honorable Orrin Hatch The Honorable Judd Gregg

Chairman Chairman

Committee on the Judiciary Committee on Health, Education, Labor and

United States Senate Pensions

224 Dirksen Senate Office Building United States Senate

Washington, D.C. 20510 428 Dirksen Senate Office Building

Washington, D.C. 20510

Re: February 11, 2003, hearing on “Patient Access Crisis: The Role of Medical
Litigation.”

Dear Chairmen Hatch and Gregg:

You held a most worthwhile and needed hearing on February 11, 2003, on
“Patient Access Crisis: The Role of Medical Litigation.” As you recognized at the hearing, the
crisis in medical liability litigation is a major public policy issue that requires Congressional
attention. One of the issues discussed at the hearing was whether limits on noneconomic
damages will adversely affect women, especially those who do not work outside the home, and
children. It was asserted by some that such limits would leave those persons without
compensation because they receive no economic damages. This assertion does not comport with
the reality of actual trials. Ihave previously addressed this issue during the hearing that was held
on July 17, 2002, by the Subcommittee on Health of the House Energy and Commerce
Committee on H.R. 4600, the Help Efficient Accessible Low-Cost Timely Healthcare Act of
2002. I have found, however, that this argument that continues to be put forth by opponents of
limits on noneconomic damages, regardless of how many times it is answered. For that reason, I

am writing this letter to you and ask that it be made part of the record of your February 11, 2003,
hearing.

The principal assertion put forth by those who argue that caps on noneconomic
damages discriminate against women and children is that the economic damages of women who
work as homemakers and children are often low because the income of homemakers and children
is small or nonexistent. Those who make this argument do not know or have ignored the
practicalities of litigation. These critics fail to recognize that the concept of economic loss

inclades the value of the services an individual provides to a family, and the future earnings of a
child.
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While it is true that lost wages are one aspect of economic damages, they are not
its only measure. If a woman homemaker is injured, someone must be paid to do all of the
things that she formerly did for her family, specifically child care, meal planning and
preparation, family transportation, household administration, cleaning, and often economic
planning for the family. Each of those losses constitute economic damages and would be fidly
compensated even if a cap on noneconomic damages were in place. In some cases, the loss of
educational, physical and moral training and guidance provided to children can also be included
within economic damages. See, e.g., Wentling v. Medical Anesthesia Services, 701 P. 2d 939,
947 (Kan. 1985) (a wrongful death action in which the Supreme Court of Kansas upheld an
award to the family of the decedent of $786,166.64 in economic damages for the decedents
services as “dietitian, chauffeur, buyer, cook, dishwasher, housecleaner, laundress, nurse, and
others” and the loss of care and guidance to the children that would have been provided by the
decedent). See also DeLong v. County of Erie, 455 N.Y.S.2d 887 (4™ Dept. 1982) dismissal
denied 460 N.Y.S. 2d 526, and aff'd, 60 NY2d 296 (N.Y. 1983)(a wrongful death action in
which the court permitted expert testimony valuing the decedent’s services to her family at
$527,659). The compensation for these losses can reach many thousands of dollars for each year
the woman plaintiff is unable to perform these multiple important functions.

In the case of children, many courts have allowed the significant recovery for loss
of future earnings based on testimony about the probable future income of the child. See 2
JACOB A. STEIN, STEIN ON PERSONAL INJURY DAMAGES TREATISE § 6.23 (3" ed. Supp. 2002)
(citing cases). Two of the cases therein provide examples of the extent to which children can
recover for future lost earnings. In one case, a New York court affirmed a jury’s $3 million
award to a child plaintiff for lost future earnings. In another case, the West Virginia Supreme
Court of Appeals affirmed a jury’s $1.75 million award for an infant’s lost future earnings. As
these two examples demonstrate, children who have not yet earned an income can nevertheless
be compensated for the loss of future eamings.

Another argument that has been made against limits on noneconomic damages is
that they discriminate against women because they limit the ability to compensate for the reality
that women, on average, have lower incomes than men in comparable positions. See, e.g., Lisa
Ruda, Note, Caps on Noneconomic Damages and the Female Plaintiff: Heeding the Warning
Signs, 44 CAsE W.REs. L. Rev, 197, 232 (1993). This argument reflects a misunderstanding of
the purpose of noneconomic damages. Noneconomic damages, as their name suggests, exist to
compensate plaintiffs for the non monetary losses associated with injuries, such as physical pain
suffering, mental anguish, and emotional distress. See VICTOR E. SCHWARTZ, ET AL., PROSSER,
WADE AND SCHWARTZ’S CASES AND MATERIALS ON TORTS at 534-535 (10th ed. 2000). The
purpose of noneconomic damages is to compensate each individual according to his or her
injuries, not to “even out” the differences between plaintiffs who may have similar injuries yet
differing economic losses. Thus, the fact that women make less money than their male
counterparts, while regrettable, is not an issue that can or should be redressed through awards of
noneconomic damages in tort law.
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In conclusion, the arguments used to support the claim that limits on
noneconomic damages discriminate against women and children are grounded either in a
misunderstanding of the available economic damages for women and children, or in a misguided
attempt to address inequalities in pay by inflating economic damages.

Best regards,

Victor E. Schwartz

cc:  Ranking Minority Member of the Committee on the Judiciary Leahy
Ranking Minority Member of the Committee on Health, Education, Labor and Pensions
Kennedy
Senator Clinton
Senator Edwards

96782v1
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Statement of the Coalition for Affordable and Reliable Health Care (CARH)
Joint Hearing on “Patient Access Crisis: The Role of Medical Litigation”
Before the Senate Committee on the Judiciary and the Committee on Health
Education Labor and Pensions
February 11, 2003

It’s an honor for me to submit testimony on behalf of the Coalition for Affordable and
Reliable Health Care (CARH), an organization dedicated to working with Congress and
the Administration to address the medical liability crisis currently undermining patient
care in America. As chairman of the coalition, and also as Sr. Vice President and
General Counsel of Baylor Health Care System in Dallas, Texas, I want to express my
appreciation — and the gratitude of others — for the time and attention Congress is giving
this critical issue.

The media and policy makers like to describe the current crisis you are evaluating as an
“insurance” crisis, a “medical malpractice” crisis, a “trial Jawyer crisis” or a “physician
crisis”. The truth is that each of these is a mischaracterization. The crisis is not about
doctors, hospitals, lawyers, or insurance companies. The crisis is about the dramatic
reduction in health care services available to individuals, especially those individuals in
the most vulnerable condition: mothers and infants, those who need trauma care, and the
elderly. It is a crisis that threatens their access to the finest hospitals and technology
available. Their access is being threatened because it is hospitals, not insurance
companies and not physicians, that pay the vast majority of the liability costs drained
from the health care system and transferred to a relative few personal injury lawyers.
Hospitals, not their excess insurance carriers, not the malpractice carriers of physicians,
bear the greatest burden of the liability costs, which have caused this crisis. Hospitals
pay these awards from reserves typically placed in self-insurance trusts and captive
insurance companies (wholly owned corporations which are not designed to make a
profit, but to provide a mechanism to access umbrella reinsurance). The amount of these
reserves is set by actuaries, who take into account all relevant factors (other than a profit
motive) including loss experience, average judgments reported in the area, the size and
scope of services of the organization, and the organization’s direct experience. Then
auditors, applying stringent Generally Accepted Accounting Principles, typically seek to
require the hospitals to increase those reserves, to be even more conservative.

Unfortunately, aggressive personal injury lawyers and juries without standards have put a
strain on America’s hospitals’ ability to self insure or ability to obtain excess reinsurance.
They have made it virtually impossible to price, with any level of confidence, insurance
coverage for hospitals, physicians and nursing homes. This leaves communities without
physicians, hospitals without the resources to employ nurses and purchase the latest
technologies, and worst of all, leaves patients without access to health care.

Consider these facts, and the comparison of Baylor Health Care System’s self-insurance
funding requirements and excess reinsurance costs, with those of a hospital group in
California. For fiscal year (FY) 2003, Baylor’s self-insurance funding is $47 per patient
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day. Baylor’s total hospital liability cost is $61 per patient day, when we include the cost
of reinsurance for claims in excess of $10 million per claim. In other words, Baylor must
self-insure the first $10 million of every claim, and our actuaries and auditors require us
to fund this potential liability in our self-insurance fund (a wholly owned captive
insurance company). Baylor pays additional dollars ($14 per patient day) to commercial
carriers for the excess reinsurance. Last year, only two companies out of all the
companies we contacted in the US, Bermuda, London, Germany and Switzerland were
even willing to offer this excess reinsurance coverage, and only if we assumed this first
$10 million of exposure per claim.

Compare this trend and these per bed liability costs with those of a respected group of
hospitals located in California. The total liability cost per patient day for these hospitals
is approximately $35 per patient day, including both self-insurance and commercial
reinsurance. These California hospitals can get reinsurance for claims in excess of $5
million, 50% less than Baylor. Like the physicians, who pay 70-90% less than their
colleagues in Texas for medical liability costs, this data shows the dramatically lower
costs paid by hospitals in California than hospitals in Texas. This is proof that
California’s civil justice system works to compensate fairly those injured and deserving,
without bankrupting and eliminating access to health care.

Because of the exposure to large judgments and settlements common in Texas,
commercial insurance carriers are unwilling to provide excess “umbrella” reinsurance to
Baylor, unless Baylor assumes the first $10 million of liability in every case. The only
stop loss coverage we could obtain this past year was set at $30 million, meaning Baylor
must lose $30 million before a commercial carrier will fully insure claims in excess of
that amount. We are told that we may not be able to retain that stop loss limit this year.
This reflects the carriers’ respective assumptions that Baylor’s liability exposure on any
given case is close to $10 million and that their total liability exposure for all cases in a
given year is closer to $30 million.

What is causing the actuarial increase in self-insurance funding and the fear of the
catastrophic carriers? The answer is very simple. The average judgment in Texas health
care liability cases increased from $472,982 in 1989 to over $2.1 million in 1999, an
increase of almost 450%. The average award for non-economic damages has grown from
$318,000 in 1989 to over $1.4 million in 1999. Thus a staggering 66% of all health care
liability awards in Texas are determined by juries with no standards provided to them and
are more than 200% of the actual economic harm caused to the party.

Reported judgments and settlements paid by hospitals in Texas routinely exceed
$10,000,000 and in 2002, a jury awarded over $269 million in one case. When an
actuary looks at these trends and an insurance company considers the latest benchmark
(in Dallas’ unfortunate case, $269 million), their only hope of accuracy is to be extremely
conservative and the risk of loss far exceeds any potential profit that can be attained by
writing coverage in Texas.
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“Amang the memy findings i its report refeased on J arary 29, 2003, the Governor's Task
Foree found (hat the level of Bability claims paid was the main cause of the | increases in
medical Habilily insurance rates, The Tusk Force ultimately concluded that “the centerpicee
and the recommendation that will have the greatest long-term impact on healtheare provider
lighility insurance rates, and thus eliminate the crisis of availability and affordability of
licaltheare i inli |0rld‘| is a $250,000 cap oh non-geotomic damagu "

P lh(,r, a 2003 Longeqqmndl Budbet Office s!.udy on H.R. 4600 (] (}1‘"‘ Lnngess} whlch
Jm.]udul 4 hmllallon on Nof-economic damages asserts that; :

CBO'S analysiﬁ indicated Ihat certain torl limitations,
prifndrily caps on awards and rules governing offsets from
wllatcml -saurce benelils, effectively reduce average
premiums for medical malpractice insurance, Consequently,
CBO estiniates that, in staics (hat coreently do nathave !
controls on malpractice trts, HR. 4600 would significantly
lower premiums for medical malpractice insurance from what
they would otherwise be under curtent law,

These are just a few examples-of growmg evidence that reveal that out-of-control j Jury
awards are jnexorably linked to the severe increases it medical liability insurance premlums.
It is clear that wrrecmc ach(m l]unugh federal legislation is urgemlv nezded,

- Public Citizen and othor triat 1a.wy|:r supported groups claim that soaring medical Tabiliry
insurance premiums are the result of declining investments in the insutance industry, and
that liability referms do not stabilize the insurance market. Beyond the reports discussed
above, several authoritative and credible studies reveal Public Cilizen's claims to he
misleading, bascd on flawed analysis, and contrar}' to the facts.

The teport on wh ich Public Citizen bascs tnasl of it5 speculations, produced under the
direction of . Robert Huter for the advocacy group Americans for Insurance Reform
(AIR), ig flawed in a number of ways, The AIR/Hunter study purports to prove that there is
ng current explosion in medical liabiiity insurance payouts, and that the explosion in
medical liability insurance prcmmms is due to the insurance underwriting cycle. While
medical liabilily irisurance premiums, medical liability award payouts, and tort law factors
difler across states, the premivim and pavoul data presented in AIR'S report are at the
national level. One cannot use national data to draw valid conclusions aboul how state-
specific changes in premiums may be related Lo slate- -specific changes in payouts.
Conclusians about what has or hag not caised recent premium escalation without accounting
for the state-level factors listed above are umupportab]c

I.ast month, Brown Brothers l—larriman & Co. (BBH) released a report ("Did [nvestments
Affect Medical Malpractcc Fremiams?™) ihatl analwcd the impact-of insurers’ assct

* allocation and investment income on the premivms they charge. BBH concluded thut rere
is o correlation between the premiums charged by the medical Liahility insurance industry,
o the one hand, and the industry's investment vield, the performance of the 11,8, economy,
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demand. Baylor University Medical Center delivered more than 4,221 babies last year,
many of them for mothers with “complications” who needed a perinatologist (a highly
trained OB/GYN specialist). The one, and I repeat one, perinatologist at Baylor has
provided all that care. Our clinical demand suggests we need at least two more. We have
been searching for years, but the lability exposure with respect to complicated births,
often times resulting from mothers who have had no pre-natal care, makes medical
liability insurance coverage virtually out of reach for these specialists, especially when
the physician has 21 years of exposure for liability for each delivery.

For Baylor, when you add the increase in liability costs for the physicians employed by
an affiliate of the System and the increase in liability cost for the hospital operations, it
exceeds a $20 million increase.

‘What could Baylor do with that $20 million?

Baylor can operate the largest neonatal intensive care unit in the Southwest, a unit that
treated more than 1,000 neonates last year, over 50% of which were on Medicaid or had
no insurance coverage at all. With that $20 million, Baylor could employ an additional
390 registered nurses per year. With that $20 million, Baylor could install and operate
for a year, a computer physician order entry system across all 12 hospitals. With that
$20 million, we could buy 9 PET scanners or 250 mammography units and decrease the
wait times and increase access to these technologies that are so important to early
detection of cancers.

How does Baylor continue its mission of providing care to all who seek access,
regardless of their ability to pay? Baylor cannot raise our rates overnight on our
Medicare patients, but those reimbursement levels will in future years reflect some
portion of the $20 million increase this year, and the additional increase next year, and
the next—unless the law is changed. Baylor thus has to increase rates on managed care
members. We ran the calculations, and a 10% increase in our outpatient managed care
rates results in about $20 million of additional reimbursement. That 10% increase goes
straight to fund the increased self-insurance and reinsurance costs, and eventually ends up
in the pocket of the personal injury lawyers and their high paid experts.

Where do we get the money to pay for new nurses or needed pay raises for the almost
15,000 caregivers we employ? Where do we get the money to pay for the latest
pharmaceuticals and medical devices and drug eluding stints for our Medicare patients?
Where do we get the money to pay for the increased cost of blood products? Where do
we get the money to prepare for bio-terrorism? Where do we get the money to pay for
new additional nurses and CPOE technology, both of which almost all agree are solutions
that help improve patient safety and reduce medical errors? Where do we get the money
to install electronic medical record techmology, technology that can make a patient’s
entire medical history instantly available to a caregiver, but which is enormously
expensive because of all of the security and encryption and hardware and training
required? Where do we get the money to provide continuous training and quality
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assurance programs? Where do we get the resources to provide another $120 million in
uncompensated charity care this year?

One state solved this crisis 27 years ago. Individuals injured by medical negligence
should be compensated once, fully, for their out of pocket economic injuries. But public
policy should establish a value for pain and suffering, not citizens who are paid $10 per
day for their compulsory service, who are provided no training, and who are provided
only part of the facts and no objective guidance for determining these emotion packed
awards. No one can honestly and in good faith dispute the fact that hospitals and
physicians have a fraction of the liability cost in California that their counterparts have in
Texas, Florida, Pennsylvania, New York, Arizona, West Virginia, Arkansas, New Jersey,
Nevada, Mississippi, Alabama, and Georgia. Insurance companies must act within the
boundaries of fair consumer practices, but they can’t be forced to provide insurance at
prices that won’t cover their exposure.

In conclusion, Congress can adopt a proven solution. Congress can adopt a $250,000 cap
on non-economic damages, and the other components of the California model of civil
justice that has proven so successful.

Thank you.

HitHH
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Statement for the Record of the Dartmouth-Hitchcock Medical Center
before the Health, Education, Labor, & Pensions Committee

of the United States Senate

Hearing on
Patient Access Crisis: The Role of Medical Litigation

February 11, 2003

Mr. Chairman and Members of the Committee:

Thank you for the opportunity to present a statement for the record on the impact of medical
litigation on the delivery of health care services. Iam John C. Collins, the Chief Executive
Officer of Dartmouth-Hitchcock Clinie, Lebanon, New Hampshire. Dartmouth-Hitchcock
Clinic, Mary Hitchcock Memorial Hospital, and Dartmouth Medical School are components of
Dartmouth-Hitchcock Medical Center (DHMC), committed to patient care, teaching, and
research. We serve a population of 1.5 million people across several states, in care sites ranging
from the academic medical center campus in Lebanon, to small rural physician practices in
Vermont and New Hampshire, to larger clinic sites in New Hampshire’s major cities. These
combined locations accounted for nearly 100,000 days of inpatient service, more than 1.4 million

outpatient visits and over $10 million of charity care provided in 2001-2002.

With more than 5000 employees, DHMC is one of the largest employers in the region. Besides

the 300 residents and fellows in DHMC’s 34 graduate medical education programs and 300
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medical students, the main campus also has more than 400 faculty physicians and over 1000
registered nurses. Mary Hitchcock Memorial Hospital is a member of the Dartmouth-Hitchcock
Alliance (DHA), a group of health care organizations that includes tertiary care (MHMH), large
and small community hospitals, a community mental health center, and a home health agency.
The reasons for forming DHA were many, including improving the coordination of cost-

effective, quality care for patients and controlling the cost of health care.

The Dartmouth-Hitchcock professional liability insurance program, which provides insurance,
claims management, quality assurance, quality improvement, and loss prevention services to its
covered institutions, has a long and successful history. In 1977, the DHMC institutions created
what was at that time a unique self-insurance arrangement. Pooling their financial resources,
they organized a single professional liability (medical malpractice) and comprehensive general
liability insurance program to cover all medical center staff and employees (including
physicians, nurses, allied health professionals, students, and volunteers), and foster cooperation
among the insureds by encouraging quality improvement initiatives, loss prevention programs
and the joint defense of claims. Since that time, the Dartmouth-Hitchcock self-insured program
has continued to evolve to keep pace with changes in the malpractice litigation environment and

to reflect the quality improvement and patient safety developments within the health care system.

The insurance program coordinates primary coverage, reinsurance through its captive subsidiary
insurance company, and commercial excess insurance for catastrophic losses, which goes into
effect only when the self-insured limits are exhausted. Insured providers play a pivotal role in

both the prevention of liability exposure and the active defense of claims that are asserted.
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Underlying the success of the program is a strong emphasis on risk management, which allows
us to quickly identify and investigate adverse events, fairly compensate valid claims and firmly
defend meritless claims or those involving unreasonable monetary demands. As the professional
liability environment deteriorates, it will be challenging for Darlrpouth—Hitchcock to continue to
support its mission and simultaneously divert resources to fund its self-insurance program and

purchase €xcess coverage.

FINANCIAL CONCERNS

Even with a strong financial foundation and prudent investment management, professional
liability insurance programs such as DHMC’s are facing difficult times in the insurance
marketplace. For example, in the current insurance renewal year, total DHMC costs increased
49% over the prior year. This represents the actuarially determined funding for the risk retained
by Dartmouth-Hitchcock, and the cost of the excess coverage itself. The excess premiums rose
70% at the same time the market required Dartmouth-Hitchcock to retain $4 million per
claim...up from $2.5 million the prior year. Health care institutions and providers in New
Hampshire and other parts of the country have seen their professional liability insurance
premiums rise --- in some cases as much as 400% --- or had difficulty finding any coverage. The
upcoming renewal cycle is not expected to show any improvement in availability or in the
stabilization of costs. Recent indications from brokers in London and domestically are that the
"hard" market will be with us for the foreseeable future and that professional liability insurance

pricing will continue to rise at unacceptable and unsustainable levels.
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This situation is not merely a reflection of insurance company investment practices and the stock
market, as professional liability insurers face tight controls on what type of investments they may
utilize. Professional liability insurers take in premiums to cover anticipated losses that may
occur in the future. Claims that come in have money allocated to them based on projections of
what a jury might award in a certain type of case and what the case may cost to defend over a
period of time. This information goes into the process used by actuaries and others responsible
for determining premiums, and financial auditors. A large jury award in a breast cancer case,
for example, can influence both the number of new claims that may be filed in the future, as well
as the amounts required to be allocated to them. Claims filed maintain an allocation for the costs
of resolving the case until they are closed, which can take several years. When DHMC
compared the five years from October 1997 to October 2002, the average amount paid per claim
had increased 91%. This is reflective of an increased volume of cases needing investigation and

defense to resolve, although most of these do not end up before a jury.

RECRUITMENT AND RETENTION CONCERNS

In addition to the monetary consequences of the current professional liability insurance climate,
patient care services are likely to suffer as recruitment and retention of staff becomes more
difficult. The potential for some hospitals to curtail services due to an inability to recruit
physicians and other health care providers to a particular geographic area is real. And, with more
health care dollars being required to cover professional liability insurance premiums, spending
for improvements in institutional systems and technology that would promote increased patient
safety may be postponed. This is likely to produce a cycle of more adverse events in patient

care, with a continued influx of liability claims, and an ongoing escalation of professional
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liability costs. Individuals enter the health care field because they want to contribute to saving
lives and to improve the health status of the people they serve. If we do not remedy the current
situation, capable individuals will take their talents to other fields — to the detriment of all who

will need health care in the future.

We appreciate the opportunity to offer testimony on the impact of medical litigation on the
delivery of health care services. We look forward to working with members of the committee to

help address this important issue.
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Statement of

Rodney C. Lester, CRNA, PhD
President of the American Association of Nurse Anesthetists
(AANA)

to the

Senate Health, Education, Labor and Pensions Committee
&
Senate Judiciary Committee

on
Roles of Litigation in Patient Access to Care

February 11, 2003

Chairman Gregg, Chairman Hatch, Senator Kennedy, and Senator Leahy, | am
Rodney C. Lester, CRNA, PhD, President of the American Association of Nurse
Anesthetists (AANA). | appreciate the opportunity to submit for the record a
statement on issues surrounding medical liability reform, which are the most
challenging facing healthcare today.

For those of you who may be unfamiliar with the AANA, we represent
approximately 30,000 Certified Registered Nurse Anesthetists (CRNAs) across
the United States. In the administration of anesthesia, CRNAs perform virtually
the same functions as anesthesiologists and work in every setting in which
anesthesia is delivered including hospital surgical suites and obstetrical delivery
rooms, ambulatory surgical centers, health maintenance organizations’ facilities,
and the offices of dentists, podiatrists, ophthalmologists, and plastic surgeons.
Today, CRNAs administer approximately 65% of the anesthetics given to
patients each year in the United States. CRNAs are the sole anesthesia provider
in at least 65% of rural hospitals which {ranslates into anesthesia services for
millions of rural Americans.
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CRNAs have been a part of every type of surgical team since the advent of
anesthesia in the 1800s. Until the 1920s, nurses almost exclusively administered
anesthesia. In addition, nurse anesthetists have been the principal anesthesia
provider in combat areas in every war the United States has been engaged in
since World War . CRNAs provide anesthesia services in the medical facilities
of the Department of Defense, the Public Health Service, the indian Health
Service, the Department of Veterans Affairs, and countless other public and
private entities. Given the current state of affairs with Iragq and Afghanistan, it is
not surprising that our deployed forces depend greatly upon the services and
skills of CRNAs.

You may be aware of the widely publicized nursing shortage. While we do not
have enough rank and file nurses there is an increasingly acute shortage of
CRNAs. Quite simply, there are not enough CRNAs to fulfill the demand. Our
NewsBulletin tends to be chock full of advertisements for vacant positions. Quite
simply if the rest of the economy was similar to the employment situation for
CRNAs, our nation would be at full employment.

Hardly a day goes by for most anesthesia practices when a CRNA is not called
by an employment recruiter attempting to entice them into seeking additional pay
at another group or hospital. Practices are offering bonuses, attractive benefits,
and higher pay in order to recruit CRNAs.

We graduate approximately 1,000 students per year and it is not enough to fill
the demand. Our Foundation has recently funded a manpower shortage study
and its results are expected shortly.

How are CRNAs different from anesthesiologists?

The most substantial difference between CRNAs and anesthesiologists is that
prior to anesthesia education, anesthesiologists receive medical education while
CRNAs receive a nursing education. However, the anesthesia part of the
education is very similar for both providers, and both professionals are educated
to perform the same clinical anesthesia services. CRNAs and anesthesiologists
are both educated to use the same anesthesia processes and techniques in the
provision of anesthesia and related services. The practice of anesthesiais a
recognized specialty within both the nursing and medical professions. Both
CRNAs and anesthesiologists administer anesthesia for all types of surgical
procedures, from the simplest to the most complex, either as single providers or
in a “care team setting”.

What is our experience on malpractice insurance?

For the past several years, CBNAs have relied largely on two main major
malpractice carriers — St. Paul and TIG. On December 12, 2001, AANA
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Insurance Services — a wholly owned subsidiary of the AANA -- was notified by
the St. Paul Companies that it would exit this market and would seek to sell their
malpractice book and eventually transition out of the medical malpractice market.
We were advised that this difficult decision was based upon “its anticipated
worst annual loss in its 148-year old history.” The St. Paul further stated that the
decision is part of an overall plan “that will put St. Paul on sound financial footing
so that they can continue serving their thousands of customers in their other
businesses.” Their news release goes into more detail concerning losses relative
to its losses in malpractice, other insurance lines and those associated with the
September 11 terrorist attack.

AANA Insurance Services worked to prepare and assist its policyholders in this
transition period and kept them informed of developments relative to their
continuing insurance coverage.

The AANA and AANA Insurance Services Staff prepared strategies to respond to
this situation proactively to assure a smooth transition for our members insured
through St. Paul. We contacted our other carrier at the time, TIG Insurance, to
seek support from them assessed other potential medical malpractice carriers to
assure that our members have more than one choice for professional liability
insurance as we have in the past.

While we were aware that St Paul Companies were experiencing difficulties
along with the rest of the insurance industry, we — along with many other
providers and perhaps the general public — were surprised by the sudden
decision to withdraw completely from the medical malpractice market. St Paul
stated that they would do everything possible to make the transition smooth. We
had an excellent relationship with the St. Paul and this transition continues.

Following this announcement, we worked even closer with TIG Insurance
Company to ensure a smooth transition for the policyholders of AANA Insurance
Services. A few months ago, TIG Insurance Company announced it would no
longer be providing medical malpractice insurance. Coverage for CRNAs through
TIG will not be available after June 30, 2003. TIG’s announcement comes almost
exactly a year after St. Paul's announcement that it was withdrawing from the
medical malpractice marketplace.

On Monday, December 16, 2002, Fairfax Financial Holdings Limited announced
that it would be restructuring TIG. Fairfax, the parent company of TIG, is a
financial services holding company which, through its subsidiaries, is engaged in
property, casualty and life insurance, reinsurance, investment management and
insurance claims management.

As part of the restructuring, TIG indicated that it will be discontinuing its program
business. Program business, a specialty of TIG’s that represents a majority of its
business, is defined as insuring large groups of insureds with very similar
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characteristics. According to Fairfax, TIG’s program business was not meeting
Fairfax’s financial expectations. Unfortunately, all of TIG’s medical malpractice
business, including the coverage it provides to CRNAs, falls into this program
business category.

It should be noted that medical malpractice only accounted for 25% of TIG’s
program business and TIG's CRNA program was only a small part of the medical
malpractice business. AANA has been informed by Fairfax representatives that
the decision to restructure TIG was based neither on the performance of its
medical malpractice business in general or its CRNA business in particular.

It is no secret that the number of insurance companies willing to offer medical
malpractice coverage has shrunk dramatically over the past few years. Although
it's of little consolation, there are many classes of healthcare providers who are
facing even greater insurance challenges than CRNAs. While TIG’s decision is
disappointing, it is not surprising considering the current medical malpractice
environment.

Unlike when St. Paul exited from the medical malpractice marketplace, TIG's
withdrawal won’t be as immediate. TIG will continue to offer both new and
renewal policies to AANA members through June 30, 2003. After June 30, 2003,
TIG will not provide coverage to new applicants.

Currently AANA Insurance Services provides coverage for members through
CNA insurance Company. It is our understanding that CNA has been approved
to do business in 43 states and the District of Columbia. CNA is awaiting
approval in the states of Alaska, Nebraska, Nevada, New Hampshire, New York,
Vermont and Washington. AANA Insurance Services expects CNA to have
approval in all these states by June 30, 2003.

Obviously this has become extremely troubling to our members. While we have
an excellent relationship with CNA Insurance Company, CRNAs are increasing
concerned that with only one major medical malpractice carrier remaining, issues
of coverage could become problematic. It should be noted that unless a CRNA
had a particular issue with claims or licensure, coverage could easily be found,
whether it was with St. Paul or TIG. That remains relatively true today with the
CNA Insurance Company. But with more carriers leaving the marketplace, what
does that do to providers? More importantly, what does it mean to patients and
consumers? How do we attract more carriers to this market? Without major
reforms, will carriers have any reason to go into the market?

Patient Safety

Given the strong safety record of CRNAs, we had no reason to believe then, nor
do we now, that there was any nexus between the decision of either St. Paul or
TIG to exit the medical malpractice market due to bad claims from CRNAs.
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America’s CRNAs are committed to advancing patient safety so that actual
instances of malpractice are reduced. These commitments including active
membership in the cross-disciplinary National Quality Forum (NQF) and the
National Patient Safety Foundation (NPSF), closed-claims research that
transforms tough cases into educational and practice improvements, and the
most stringent continuing education and recertification requirements in the field of
anesthesia care. With CBRNAs providing two-thirds of all U.S. anesthetics, the
Institute of Medicine reported in 1999 that anesthesia is 50 times safer today

than 20 years ago.

Qur Dilemma

Educational programs that prepare nurse anesthetists rely solely on hospitals,
surgery centers and even office based surgical practices to provide students with
the required clinical experiences to enable them to become competent
anesthesia providers. These healthcare facilities rely on surgeons and other
high-risk specialties for their patient admissions. As these high-risk specialties
leave, operating rooms close and patients have less access to needed care, and
students have less access to patients for clinical training.

Looking at Pennsylvania as an example, the hospitals and surgeons who are part
of a healthcare system located in Southeast Pennsylvania have seen their
primary premiums increase more than 60 %, their CAT fund increase more than
30%, and their excess premiums increase more than 600%, all within the last
year.

The Medical Professional Liability Catastrophe Loss Fund (commonly

referred to as the CAT Fund) was established to ensure that victims of medical
malpractice are compensated and that medical malpractice insurance is available
to health care providers. Health care providers (physicians, surgeons, podiatrists,
hospitals and nursing homes) are required to carry a set minimum amount of
primary coverage. The health care providers then must pay a surcharge to the
CAT Fund in order to fund a layer of insurance above the primary insurance
coverage. Failure to comply with this requirement may result in revocation of
one's license.

This is reflective of what other healthcare systems in Pennsylvania are
experiencing. In addition that system has seen its high-risk specialty physicians
relocate out of Pennsylvania or give up the surgical part of their practice. Each
time a physician closes his/her office or reduces practice, empioyees of their
practice lose their job. Fewer high-risk specialists mean fewer cases requiring
anesthesia are performed. These are exactly the specialties that nurse
anesthesia educational programs rely on to provide their students with the
required clinical cases.
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As surgeons leave the state or reduce surgery because they can not afford the
malpractice insurance there are fewer surgical cases, operating rooms are
closed, daily operating room schedules are prolonged, overtime costs increase,
hospitals’ earn less money, layoffs occur and hospitals close. This directly affects
patients’ access to needed and timely care, and the ability of our educational
programs to provide the necessary clinical experiences to educate nurse
anesthetists. If this trend continues unabated, nurse anesthesia educational
programs (and other healthcare educational programs) will face accreditation
issues, declines in student enrollment and delays in graduation as they struggle
to find enough clinical experiences for their students. All of this occurring during a
time when there is a critical shortage of anesthesia providers nationwide to
provide care to an older and sicker population.

The medical malpractice crisis affects all levels of society. Unlimited individual
awards for pain and suffering will severely limit the availability and access to care
for the majority. The value we place on timely and complete access to care for all
our citizens is reflected in our allowance of an individual's unlimited right to take
precedence over the needs of ali our people. To insure a healthy society, we
must insure access to health care even if it means we place limits on a single
category of damages to the individual.

If carriers continue to leave the market and if there should be in difficulty
obtaining coverage, it could ultimately mean a slow down for hospitals in
providing surgeries. In addition, when CRNAs are employed by hospitals or
group practices, these entities have to pick up the tab. If increasing rates
continue to become an issue, hospitals will increasingly have to make difficult
choices. In those rural hospitals where CRNAs are the sole anesthesia provider,
hospitals have no choice if they wish to keep their doors open.

That is why the AANA supports medical liability reform. Many can point an
accusatory finger as fo why carriers exit the market. However, it makes no sense
for an insurer o remain in a market if it cannot do so profitably. High costs and
runaway juries and large malpractice awards have become unrealistic and
disproportionately high. This is not to say that providers, be they nurses or
physicians, should not be held responsible for their actions. All providers must
take responsibility. And those providers who may be disproportionately
responsible for rate hikes because they have had more than one claim must
increasingly take responsibility for their actions as do the nursing and medical
boards regulating providers. But by the same token, awards have become too
high and many insurers have decided that with the unpredictability of determining
how to insure a risk that is seems to be increasingly incalculable, they simply exit
the market.

in the last Congress, the AANA was pleased to support Rep. Jim Greenwood’s
(R-PA) legislation, H.R. 4600. The HEALTH Act would permit individuals to
recover unlimited economic damages and allow for non-economic damages or
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“pain and suffering” up to $250,000. The states would have the flexibility to
establish or maintain their own laws on damage awards. Other provisions in the
HEALTH Act address the percentage of damage awards and settlements that go
to injured patients as well as allocate damage awards fairly and in proportionto a
party's degree of fault and works to decrease the time it takes for a case to settle
or go to trial. Similar legistation will be considered in the 108" Congress.

Ultimately, it will be incumbent upon insurers, providers, and yes the trial lawyers
to work together to find a common solution that works for consumers and
patients.

Thank you for the opportunity to share our views on medical liability reform.
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On behalf of the American Health Care Association and the National Center
for Assisted Living, we thank you for holding this important hearing in order
to hear from providers and patients alike regarding the issue of medical
liability reform. We commend you for bringing light to an issue that has a
significant impact on patient access to care and services.

We support you for your efforts to introduce and work for passage of
legislation that is pro-patient and will bring common sense reforms to our
medical liability laws. AHCA and NCAL support legislative efforts to ensure
that patient access to quality long-term care is safeguarded, and we consider
the enactment of comprehensive health care liability reform a crucial step
towards ensuring care of the vulnerable elderly and disabled is protected.

With this goal in mind, AHCA and NCAL ask that you support the following
measures:

o Straightforward, fair and comprehensive limits on medical liability
awards that fully cover “alternative” state laws exploited by some to
bring standard medical negligence cases against nursing homes.
Comprehensive protections are essential to restoring a degree of
predictability and fairness to the civil justice system that will serve both
patients’ and caregivers’ best interests.

o Stop the misuse of publicly released quality data to create liability in the
tort system. Long term care has been a leader in developing and releasing
benchmark “quality measures” that help consumers make informed
choices about where to seek care and also improve the overall public
health. This valuable data should not be admissible in court unless the
plaintiff can prove the data is directly related to the negligent act they are
alleging.

® Require a reasonable burden of proof for punitive damages. AHCA and
NCAL take a hard line against poor nursing and assisted living facility
care and believe such medical care should not be tolerated. Punitive
damages should be reserved for egregious cases where it is proven that the
medical defendant intended to injure the claimant for a reason unrelated to
the provision of medical care.

o Limit plaintiffs’ attorneys’ contingency fees in health care actions.
Attorneys, rather than their injured clients, currently receive the lion’s
share of awards in health care liability cases. In long term care, nearly all
of these dollars are being siphoned directly out of the publicly funded
Medicare and Medicaid programs. Almost half (47%) of total long term
care claims costs go to plaintiff and defense attorneys’ fees — and
plaintiffs’ attorneys claim approximately three out of every four of those
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dollars. We urge the Senate to consider reasonable limits on the size of the
contingency fee attorneys can charge in health care liability actions.

e Inthe House, AHCA and NCAL have endorsed The Help Efficient,
Accessible, Low Cost, Timely Health Care Act (The HEALTH Act) of
2003. This bipartisan legislation incorporates many of the balanced
policies outlined above. We look forward to working with the Senate to
introduce and pass similar common sense medical liability reforms.

The Problem

While excessive litigation poses a problem for all health care providers, the
liability crisis faced by long term care facilities is particularly acute. While
some homes have engaged in improper conduct and deserve sanctions, the
long term care profession as a whole has been faced with dramatic and
unprecedented increases in liability insurance premiums due to a growing
number of lawsuits that result in huge settlements and unwarranted jury
awards.

Driving many of these lawsuits is the misuse of both state and federal safety
compliance regulations and also state patients’ rights laws as standards of
medical care. State legislatures never intended these laws to replace medical
liability tort law, but they have been used with increasing frequency by the
plaintiff’s bar to bring standard medical malpractice claims against nursing
homes.

Forty-two states now have such laws on the books, of which 18 establish a
separate cause of action exclusively against nursing homes based on patient
protection laws, elder abuse laws, breach of contract, and negligent hiring and
supervision. In these states, courts have found these allegations to be separate
and independent from medical malpractice claims, and thus the long-term care
provider is not protected from excessive verdicts by the standard liability
controls offered health care providers in state medical malpractice statutes. For
example, claims brought under these statutes may be decided without regard to
what the professional standard of care is and whether the provider met that
standard.

1t is essential that the scope of a Senate bill on health care liability reform
encompass these “alternative” causes of action to allow our legal system to
return to an objective analysis of the risks and liabilities of providers, insurers,
and consumers in a medical environment. Piecemeal reforms would only shift
the blame away from doctors toward non-physician medical defendants,
further inflating the number of cases filed against nursing home providers and
exacerbating the access and availability problem.
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Annual premium increases — the average U.S. nursing home paid $240,352
more in premium in 2001 compared to 2000 - have forced nursing facilities in
large areas of the country to go without insurance coverage at all. Fifty-five
percent of Texas nursing facilities are operating without liability insurance,
according to the Texas Department of Human Services. In some states,
coverage isn’t available for any price. Last month, the Arkansas State
Insurance Department announced that there is currently not a single insurer in
the state that is writing new liability policies for Arkansas nursing homes. This
is not a tolerable state of affairs from the standpoint of patients or caregivers.

Access

AHCA believes that a landslide of lawsnits and the associated insurance
affordability and availability crisis endangers patient access to quality care.
Access to care is at risk if insurance is not available or so expensive it is
unobtainable. According to AON Risk Consultants, Inc., insurance markets
have responded to this claim crisis by severely restricting their capacity to
write long term care GL/PL insurance. Insurance companies continue to exit
the marketplace and cannot provide coverage when faced with this magnitude
of losses, explosion in growth of claims, and extreme unpredictability of
results. Some states have laws that require long term care facilities to carry
insurance as Florida now does. Facilities unable to obtain insurance as
required by their states face a crisis in their ability to continue to serve
patients.

An alarming reality revealed by the AON report is Medicaid reimbursement
increases are being offset by increasing costs of insurance premiums.
Increased Medicaid funds as provided by Governors and state legislatures,
were intended to help increase the quality of care for seniors in nursing homes,
but instead the new funds are substantially consumed by rising insurance costs.
Critical health care dollars are being diverted out of patient care for the
nation’s poorest and most vulnerable seniors. We ask that you take steps to
maintain the funding that Congress and the states’ intended for quality long-
term care for seniors.

Additionally, we ask that you consider additional safeguards for long-term
care including limiting the evidentiary use of documents designed for ensuring
Medicare and Medicaid compliance, limiting the use of self-reported data used
to improve care, and specifically codifying under the law the extension of
these legal protections to assisted living settings.
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The AON Report
New research by AON Risk Consultants, Inc. shows that national trends in

General Liability and Professional Liability (GL/PL) losses for long term care
are increasing at an alarming rate. In the five-year period between 1990 and
1995 costs more than doubled from $240 per bed to $590 per nursing home
bed. Since 1995 costs have quadrupled to an estimated $2,360 per bed. The
countrywide increases are the results of an explosion in litigation that started
in a handful of states and is spreading to a multitude of regions throughout the
country. This increase in litigation is raising the number of claims individual
long-term care operators are incurring each year. In addition, the average size
of each claim is steadily going up across the country at annual increases well
ahead of inflation. In many states, the increase in liability costs is largely
offsetting annual increases in Medicaid reimbursements.

Some specific facts revealed by the AON study include:

o The average long term care GL/PL cost per annual occupied skilled
nursing bed has increased at an annual rate of 24% a year from $240 in
1990 to $2,360 in 2001. National costs are now ten times higher than they
were in the early 1990’s.

¢ The long-term care operators represented in this study report $1.9 billion in
GL/PL liability claims incurred between 1990 and 2001. The expected
ultimate cost of claims incurred in this period is $3.7 billion, taking into
consideration the claims in the pipeline and the as yet to be determined
outcomes of open cases.

* These same providers, who represent only 26% of the providers in the
United States, are projected to incur $1 billion in GL/PL claims in 2002
alone. Extrapolated to a national basis, this exposure is a multi-billion
dollar a year cost to the nursing home industry.

o The average size of a GL/PL claim has tripled from $67,000 in 1990 to
$219,000 in 2001.

e Florida and Texas were leaders in driving the increase in GL/PL costs for
the long-term care industry. With trends during the 1990’s in the range of
25% to 35% a year, costs in these two states have risen to close to $11,000
per bed in Florida and $5,500 per bed in Texas.

e Numerous states across the country are indicating similar annual trends
including Georgia (50%), West Virginia (50%), Arkansas (45%),
Mississippi (40%), Alabama (31%), and California (29%). With current
costs in these states up to $3,300 per bed, it won’t take long at these annual
trend rates to reach Florida level loss costs.

e GL/PL claim costs have absorbed 20% ($3.78) of the $18.47 increase in
the country wide average Medicaid reimbursement rate from 1995 to 2000,
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¢ Almost half of the total amount of claim costs paid for GL/PL claims in the
long-term care industry is going directly to attorneys.

AHCA and NCAL again commend Chairman Hatch and Chairman Gregg and
both the Judiciary and HELP committees for examining this issue and its
impact on the frail elderly and the disabled who rely on long-term care.
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Wnited States Senate

WASHINGTON, DC 20510

February 26, 2003

The Honorable José Montemayor
Commissioner of Insurance

P.O. Box 149104

Austin, TX 78714-9104

Dear Commissioner Montemayor:

Thank you for testifying before the Senate Committee on Health, Education, Labor and
Pensions and the Senate Committee on the Judiciary on the February 11th hearing
entitled, “Patient Access Crisis: The Role of Medical Litigation.” We appreciate you
taking the time out of your schedule to share your thoughts with us.

We are pleased to have your input on the various issues regarding this important health
policy matter. Your comments and suggestions will assist us in addressing these serious
patient access challenges in the months ahead.

We have attached a series of follow-up questions that we would like to include in the
record along with your responses. We would appreciate receiving your written responses
by March 5. Please e-mail your responses to Rebecca Seidel
{Rebecca_Seidel@judiciary.senate.gov) and Kim Monk (Kim_Monk@labor.senate.gov).

Again, we were honored to have the opportunity to discuss these matters with you. We
look forward to receiving your responses to the attached questions.

Orrin G. Hatch Judd Gregg
United States Senator United States Senator
Attachment

ce: Edward M. Kennedy, USS
Patrick J. Leahy, USS
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Commissioner Montemayor

1. There was much discussion at the hearing about whether Proposition 103 actually had any
impact in California. Regardless of whether Prop. 103 actually had any effect California,
can you please comment on whether a mandatory, across-the-board rate rollback in every
state would solve the current medical malpractice crisis, especially in light of the NAIC’s
concern that current rates may inadequate? How would such a rollback impact the
availability of carriers in the Texas market?

2. Senator Kennedy cited data from the Texas Department of Insurance from August 15,
2002, to suppott the assertion that "the net investment income is way down for medical
malpractice insurance," and that there had been "a decline of $120 million,” implying that
this was a significant loss and is the driving factor in the current medical lability crisis.
Is it not the case, however, that this data in fact indicates that insarance companies are
still realizing a profit from investment income and consequently other factors have
created the current crisis? Specifically, as I understand it, investment income was $1.347
billion in 1997, and in 2000 it was still $1.228 billion.  Thus, the insurance industry did
not suffer a loss of $120 million between 1997 and 2000, but it in fact realized a profit of
$1.228 billion in 2000, it is just that this profit was not as large as it had been in prior
years, is this not correct? Is it not also the case that the reason the insurance industry has
had to raise rates, notwithstanding the positive revenue it has realized from investment
income, is because the losses it has suffered from increased litigation costs have far
outpaced the positive investment income the insurance industry has realized?

3. There seemed to be some confusion at the hearing about the degree to which declining
investment returns and interest rates may have contributed to he current crisis. Can you
please clarify what factors your state allows insurance companies to use in setting their
rates? Specifically, do you allow insurance companies to set rates to recoup past
investment losses or declining returns?  If not, what tools do you, as an insurance
commissioner, have at your disposal to evaluate proposed rates and take action if you feel
they are inappropriate? For instance, does your department employ actuaries to review
rates? Are the rate-setting rules and practices in Texas similar to other states?

4. Senator Edwards said he is opposed to caps on damages but would support policies that
address frivolous litigation. Based on your experience in Texas, would legislation that
addresses the frequency of claims but not the severity sufficiently address the current
problem?

S, For purposes of medical liability insurance, could a state like Wyoming take action to join
the insurance pool of another state with a more reasonable medical litigation system such
as California? If so, what actions would have to be taken? If not, what state or federal
laws or regulations would stand in the way?
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Comumissioner Montemayor, continued

6. As a state insurance commissioner, do you believe legislation that says medical
malpractice insurers are subject to federal antitrust regulations prohibiting price fixing,
bid rigging, and market allocation, as Senators Leahy and Kennedy are proposing, have
any impact on the current crisis? ~ Are you aware of any price fixing or illegal anti-
competitive behavior that is currently taking place currently in your state? In general, do
states have the necessary tools to regulate insurance practices that may be anti-
competitive?

7. Mr. Angoff suggested that modifying the existing McCarran-Ferguson antitrust
exemption is necessary to prevent medical malpractice insurers from relying on rate
recommendations from insurance services offices (ISOs) whose “rate-recommending
function” enables insurers to engage in price-fixing and other illegal, anti-competitive
behavior. Do ISOs make specific rate recommendations? If not, what impact, if any,
would this fact have Mr. Angoff’s suggestion that insurers to, as he claims, engage in
price fixing and such behavior is facilitated by ISOs?
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Texas Department of Insurance

Commissioner of Insurance, Mail Code 113-1C Jose Montemayor
333 Guadalupe » P. O. Box 149104, Austin, Texas 78714-9104

512-463-6464 telephene » 512-475-2005 fax » www.idi.slate.tx.us

March 5, 2003

The Honorable Orrin G. Hatch The Honorable Judd Gregg
United States Senator United States Senator
United States Senate United States Senate
Washington, DC 20510 Washington, DC 20510

Dear Senator Hatch and Senator Gregg:

Thank you for your letter of February 26, 2003, and allowing me the opportunity to answer your
follow-up questions as they relate to my testimony on February 11, 2003, at the hearing entitled
“Patient Access Crisis: The Role of medical Litigation.”

1. In my opinion, a mandatory, across-the-board rate rollback in every state would not
solve the current medical malpractice crisis if the underlying cause of the problem in
these states is the same as Texas’. A rate rollback by itself may bring rates down in
states where writing medical malpractice insurance is an excessively profitable
business. In the case of Texas, medical malpractice has not been profitable. AsI've
mentioned in my testimony, I believe that the medical malpractice crisis in Texas is
primarily driven by deteriorating loss experience. A mandatory rate rollback in this
case absent any other changes, such as those that would reduce insurance losses,
would make insurers even more unprofitable. It is hard to think that any insurer
would want to do business in such an environment.

2. Insurance companies are still realizing a profit from investment income, even after
considering realized and unrealized capital gains / losses. The $1.228B billion for
2000 you cited is the net investment income. It only considers dividends, real estate,
and interest income (from bonds, cash, etc.). It would not include realized or
unrealized capital gains / losses, that is, losses (or gains) due to a drop (or gain) in the
value of their stock and bond portfolios. Even taking into account investment losses
due to changes in the value of their stock and bond portfolios, companies still realized
a net investment profit of $1.167 billion in the year 2000 ($1.228B investment
income + $380M realized capital gains - $441M unrealized capital losses). In
summary, yes it is true that the total investment gain just wasn’t as large as it has been
in previous years. While the drop in investment income contributes to the problem in
that it’s a reduction of income, we believe the most significant driving factor for
increases in rates is increased claim costs.
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Companies can consider the following items when setting their rates in Texas: past
and prospective loss and expense experience, a reasonable margin for profit and
contingencies, investment income, and dividends to policyholders or members (Texas
Insurance Code Article 5.15-1). In the context of insurance, “loss” refers to claim
costs and “expense” refers to items such as operating expenses, commissions to
agents, and premium taxes. We do not allow companies to set rates to recoup past
investment losses. The rate setting process is prospective in nature, that is to say,
rates are set to cover expected future payments / expenses and expected future
investment returns. In general, expected future payments are determined by
examining past experience and trying to project that into the future. Specifically,
with regard to investment returns, expected future investment income (interest,
dividends and real estate income) is usually based on a short-term (3-5 years) average
of past investment income returns. Expected future capital gains (realized and
unrealized) is usually based on a longer term average (10 to 15 years) due to its
volatility from year to year. The bottom section of Table All of my testimony shows
how these combined averages have changed from 1998 to 2000. In 1998, the total
yield was 7.0%; in 2000 the total yield was 6.8%.

Based on a recent study we’ve done, in Texas, over 85% of claims are closed with no
indemnity payments. In all likelihood, to the extent there are frivolous claims, many
if not all would be found in this group. In my opinion, focusing on the frivolous
claim issue as well as other loss control mechanisms would address the current
problem in Texas.

I believe most state insurance pools are creations of the state legislatures. Therefore,
1 assume that any change to allow for pooling among states could be made by
changing state laws. From a policy standpoint, however, it would be unlikely for any
state that has a relatively stable medical litigation system to want to join with another
where the tort system is significantly different and perhaps more volatile and would
lead to higher insurance losses. This would in effect cause the insureds in the former
to subsidize the rates of latter.

As mentioned earlier, I believe the problem in Texas is driven largely by loss
experience. In addition, medical malpractice has historically been an unprofitable
line in Texas for insurers. Ido not see how subjecting medical malpractice to federal
antitrust regulations would have an impact on the situation in my state. I am not
aware of any price fixing or illegal anti-competitive behavior that is currently taking
place in Texas. In fact, the Texas Insurance Code contains a provision, Article 21.21
Unfair Competition and Unfair Practices that gives me the necessary tools to regulate
practices that may be anti-competitive. I suspect that most states would have similar
law.

In Texas, ISO files an advisory loss costs filing, which provides the combined loss
experience of several companies. Some insurers use these loss costs — but not an
actual ISO rate - as a basis to set their own rates by factoring their individual expense
needs. As far as we know, most rate-regulated medical malpractice insurers writing
in Texas do not rely on ISO’s loss costs to develop their rates.  Thus, for this state, I
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would not put a lot of weight on the assertion that insurers are engaging in price
fixing and that such behavior is facilitated by ISO.

I am at your pleasure should you wish to discuss this further.

Sincerely,

g

José Montemayor, CPA
Commissioner of Insurance

xc:  The Honorable Edward M. Kennedy, USS
The Honorable Patrick 1. Leahy, USS
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United States Senate

WASHINGTON, DC 20510

February 26, 2003

Mr. Jay Angoff, Esq.

Of Counsel, Roger G. Brown and Associates
216 East McCarty Street

Jefferson City, MO 65101

Dear Mr. Angoff:

Thank you for testifying before the Senate Committee on Health, Education, Labor and
Pensions and the Senate Committee on the Judiciary on the February 11th hearing
entitled, “Patient Access Crisis: The Role of Medical Litigation.” We appreciate you
taking the time out of your schedule to share your thoughts with us.

‘We are pleased to have your input on the various issues regarding this important health
policy matter. Your comments and suggestions will assist us in addressing these serious
patient access challenges in the months ahead.

We have attached a series of follow-up questions that we would like to include in.the
record alon% with your responses. We would appreciate receiving your written responses
by March 5™ Please e-mail your responses to Rebecca Seidel
(Rebeeca_Seidel@)judiciary.senate.gov) and Kim Monk (Kim_Monk@labor.senate.gov).

Again, we were honored to have the opportunity to discuss these matters with you. We
look forward to receiving your responses to the attached questions.
@ 2 E . Sincerely,
Orrin G. Hatch / Judd Gregg
United States Senator United States Senator

Attachment
cc: Edward M. Kennedy, USS
Patrick J. Leahy, USS
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Answers by Jay Angoff to February 26, 2003 follow-up questions from Senator Hatch and
Senator Gregg

#1.

Q: In your testimony, you spoke extensively of Missouri’s experience with medical
malpractice insurance and tort reform. Was your testimony before the committees on behalf of
the state of Missouri, or does Missouri’s current insurance commissioner, Scott Lakin, endorse
your testimony?

A: My testimony was not on behalf of the state of Missouri: I am a lawyer in private
practice. Ido not know whether Missouri’s current insurance commissioner endorses my
testimony.

#2.

Q: It was clear from your testimony you have extensive knowledge of Proposition 103 in
California. Were you involved in that effort in any way? If so, please explain your role.

A: I was involved in the effort to pass Prop 103: I helped draft Prop 103, and I helped in
the campaign to enact Prop 103.

#3.

Q: You are recormmending that Congress repeal the limited antitrust exemption for
insurers. You suggest in your written testimony, and [ quote, that “the extent to which insurers
today are acting in concert to raise prices has not yet been determined.” I take this to mean that
you believe medical liability insurers are in fact colluding to raise prices. What current evidence
do you have that such behavior is taking place?

A: Tam presently evaluating several cases involving allegations of collusion among
insurers during the current crisis. Unfortunately, there is a history of collusion among
insurers-both medical malpractice insurers and other insurers—during previous insurance crises.
See, ¢.g., St. Paul Fire & Marine Ins. Co. v. Barry, 438 U.S. 531 (1978) (agreement among St.
Paul and three other malpractice insurers not to write medical malpractice insurance for doctors
insured by St. Paul); Hartford Fire Ins. Co. v. California, 509 U.S. 764 (1993) (agreement among
insurers and reinsurers to refuse to do business using the traditional “occurrence” commercial
general liability policy). See also U.S. v. South-Eastern Underwriters Assn., 322 U.S. 533 (1944)
(agreement by insurers not to deal with customers or agents of competitors who refused to join
price-fixing conspiracy).
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#4A.

Q: You have suggested that modifying the existing McCarran-Ferguson antitrust
exemption is necessary to prevent medical malpractice insurers from relying on rate
recommendations from insurance services offices (ISOs) whose “rate-recommending function”
enables insurers to engage in price-fixing and other illegal, anti-competitive behavior. Are you
aware that ISOs do not make specific rate recommendations and haven’t done so for the past 10
years? Thus, what impact, if any, would this fact have on your suggestion that insurers engage in
price-fixing and such behavior is faciliated by ISOs?

A: 1 am aware that ISO has not recommended final rates in many lines for the past 10
years. Instead, ISO has recommended “prospective loss costs,” which is the final rate minus the
ISO-recommended expense factor. Agreement on prospective loss costs~which is ISO’s
projection of what it expects ultimate actual loss costs to be--is just as anti-competitive as is
agreement on final rates. As the Supreme Court has stated, “genuine competitors...do not submit
the details of their business to the analysis of an expert, jointly employed, and obtain from him a
‘harmonized’ estimate of the market as it is and as, in his specially and confidentially informed
judgment, it promises to be be.” American Column & Lumber Co. v. United States, 257 U.S.
377, 410 (1921).

4B.

Q. Would you provide specific examples of instances where you believe medical
malpractice insurers engaged in price-fixing which was faciliated by ISO?

A. Yes. Any time two or more insurers raise their rates by substantially the same amount
recommended by ISO, it is fair to say that the ISO recommendation may have faciliated such
increases.

Q. In your testimony you reference, but do not provide the citation, for a case where 19
attorneys general challenged insurance companies for engaging in “certain insurer activity.” You
seem to imply that the activity was anti-competitive behavior in the medical malpractice arena.
However, our understanding is this case was not related to medical malpractice insurance, but
rather dealt with environmental coverage issues and the Supreme Court rejected the allegation of
an illegal boycott. Can you please clarify this and provide a citation if you are referring to
another case?

A. The case to which I was referring, which I apologize for not having cited, is Hartford
Fire Ins. Co. v. California, 509 U.S. 764 (1993). It dealt with allegations that reinsurers and
insurers had collectively refused to do business using the traditional “occurrence” commercial
general liability form and had thereby agreed to restrict coverage. The Supreme Court did not
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reject the allegation of an illegal boycott. To the contrary, the Supreme Court unanimously held
that the allegations in the complaint could be construed as an illegal boycott. Justice Scalia and
Justice Souter disagreed as to the breadth of the boycott exception to McCarran-Justice Scalia,
writing for himself and four other members of the Court, construed it much more narrowly than
did Justice Souter, writing for the remainder of the Court-but both opinions agreed that the
attorneys-general had alleged illegal boycotts.
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Pnited Dtates Senate

WASHINGTON, DC 20510

February 26, 2003

Mr. Lawrence E. Smarr

Physician Insurers Association of America
2275 Research Boulevard

Suite 250 )

Rockville, MD 20850

Dear Mr. Smarr:

Thank you for testifying before the Senate Committee on Health, Education, Labor and
Pensions and the Senate Committee on the Judiciary on the February 11th hearing
entitled, “Patient Access Crisis: The Role of Medical Litigation.” We appreciate you
taking the time out of your schedule to share your thoughts with us.

We are pleased to have your input on the various issues regarding this important health
policy matter. Your comments and suggestions will assist us in addressing these serious
patient access challenges in the months ahead.

We have attached a series of follow-up questions that we would like to include in the
record along with your responses. We would appreciate receiving your written responses
by March 5. Please e-mail your responses to Rebecca Seidel
(Rebecca_Seidel@judiciary.senate.gov) and Kim Monk (Kim_Monk@labor.senate.gov).

Again, we were honored to have the opportunity to-discuss these matters with you. We
look forward to receiving your responses to the attached questions.
@ 2 E Sincerely,
Orrin G. Hatch A Judd Gregg
United States Senator United States Senator

Attachment
cc: Edward M. Kennedy, USS
Patrick J. Leahy, USS
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Physician insurers Association of America
2275 Research Bivd., Suite 250, Rockville, MD 20850
Telephone (301) 947-8000 « Fax (301) 947-9090

March 13, 2003

Honorable Orrin G. Hatch and Honorable Judd Gregg
United States Senate
Washington, DC 20510

Dear Senator Hatch and Senator Gregg:

Thank you for providing the PIAA the opportunity to testify at the February 11,
2003 joint hearing of the Senate Judiciary and HELP Committees. We are very pleased
that the Senate is considering the issue of adopting federal health care liability reform,
and are willing to support your efforts to enact effective legislation in any way we can.

In your February 26, 2003 letter, you present several follow-up questions and
request our answers for inclusion in the record. We are pleased to respond to each of
the 8 questions, as follows:

Question 1: Can you please describe how insurers generally establish the bounds of
their risk pools with respect to geography and risk/specialty. For instance, in a
particular state, are premiums based on claims losses for providers in just one
state? Do multi-state carriers establish multi-state pools? Also, are different
specialities groups pooled together?

Answer: In general, insurers evaluate the loss experience of their risks by geographic
territories and groupings of similar risks. For medical malpractice insurers, the
largest geographic territory can be expected to be a state, and for most insurers,
counties within a state showing similar loss characteristics are grouped into
territories. Malpractice premiums would be based on the loss experience in each
geographic territory. Multi-state carriers are required by each state to submit
rates (for providers in that state) based on the loss experience and risk in that
state.

Physician risks are also grouped into risk classifications comprised of medical
specialties having similar loss characteristics. Thus, a typical carrier within a state
may have apportioned that state’s counties into several rating territories and the
various types of medical specialists into as many as eight or nine rating
classifications.

Question 2A: Please explain the effects of California’s Medical Injury Compensation
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Senator Orrin G. Hatch . Page 2

Senator Judd Gregg
Response of Physician Insurers Association of America
March 6, 2003

Reform Act (MICRA) and Proposition 103 on medical liability insurance premiums
in California as compared to the remainder of the United States, between 1875
and 2003.

(A time line showing differences in premiums and the timing of legislation
enactment, Supreme Court action etc. would be helpful)

Answer: The California domiciled insurance company members of the PIAA firmly

believe that MICRA (effective in 19786) has had a major and demonstrable effect
on medical liability insurance premiums charged in California. The effectis
shown on Attachment 1, as utilized at the February 11, 2003 hearing. While
Prop. 103 was enacted in 1989, its constitutionality was challenged resulting in
changes to rate freeze provisions. Furthermore, a methodology to implement the
rate rollback was not determined until after the November elections in 1990 when
the first elected Insurance Commissioner took office.

Question 2B: MICRA was enacted in 1976 and was upheld by the California Supreme

Court in 1985. California’s Proposition 103 was enacted in 1989. Between
1985 and 1989, medical liability premium trend in California was fairly
steady whereas rates increased exponentially in the remainder of the United
States during the same interval. Was the difference due to MICRA? What,
if any effect, did Proposition 103 on premiums?

Answer: Prop. 103 required insurers to “roll back” their rates to 20% below those

charged on November 8, 1987 and freeze the rates at that level for one year. It
is critical to note that insurers did not automatically comply with the provisions of
Prop. 103. Instead, insurers negotiated consent orders with the Department of
Insurance regarding how they would each individually meet the requirements of
the law. As indicated on Attachment 2, the first insurer (not just the first medical
liability insurer) to reach such an agreement and voluntarily comply with Prop.
103 was the NORCAL Mutual Insurance Company, a medical malpractice
insurer member of the PIAA.

NORCALU’s consent order, (Attachment 3), does not stipulate that this insurer
must roll back its rates. The consent order does stipulate in paragraph D1 that
NORCAL “...shall authorize a roliback refund equal to 20% of the premium paid
by each policyholder for calendar year 1989.” The rates being charged in 1989
were identical to those in effect on November 8, 1987. An additional amount
was added as interest to the refund.

Paragraph D2 states that this refund “...shall constitute Respondent’s entire
roliback refund obligation pursuant to Insurance Code Section 1861.01.”
Paragraph D4 states that “The rate rollback obligation is a return of premium and
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as such is treated as a policyhoider dividend in accordance with customary
industry practice.” Nowhere in the consent order is NORCAL required to reduce
its rates by any amount. The refund dividends were to be paid back in 1992 as
credits against 1992 premiums. in 1992, NORCAL paid a 31% dividend credit to
its policyholders, which included the 20% “Prop. 103 commitment” referenced in
the consent order. In fact, dividends paid in all years 1989 through 1995
exceeded 20% in each year. Thus, Prop. 103 had no effect on NORCAL'’s
premium rates.

| have contacted the executive management of other major insurers in California
(Southern California Physicians Insurance Exchange (now known as SCPIE),
The Doctors’ Company, and the Medical Insurance Exchange of California).
Each of these companies had similar consent orders and state that their rates
were not affected by Prop. 103. The consent orders of SCPIE and The Doctors’
Company are also attached. Thus, Prop. 103 cannot explain the positive loss
experience and level premiums in California.

Question 2C: The key component of Proposition 103 is a rate rollback. Regardless of
whether Prop. 103 actually had any effect California, can you please comment
on whether a mandatory, across-the-board rate rollback in every state would
solve the current medical malpractice crisis, especially in light of the NAIC's
concern that current rates may be inadequate? How would such a rollback
impact the availability of carriers in a market?

Answer: A mandatory rate rollback in every state would only exacerbate the already
negative financial results of insurers. If such were to occur, we would
undoubtedly see carriers further tighten their underwriting controls with respect to
medical specialty and geographical location leaving more providers unable to
find insurance. Additional carriers may choose to leave the market all-together if
they are not able to generate sufficient premiums to offset their losses. This
would also have an effect on reinsurers, who depend upon the primary carriers’
abilities to set their rates in relationship to their losses.

Question 3: Please explain the proportional effects of medical liability litigation (liability
exposure, payment for claims efc.), the business cycle, and declining investment
returns on medical liability insurance premiums during the last several years.

(A bar graph showing the proportion of each to total costs would be helpful). A
comparison of costs and revenue would also be helpful)

Answer: The table shown below depicts the proportional effect of each element of
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insurers’ financial performance on profitability. This table was derived by
actuarial firm Tillinghast - Towers Perrin from the 2001 annual statements of 32
physician owned/operated insurance carriers (the 2002 update will be available
in two weeks).

Table 1
As can be seen, insurers’ claims losses expressed as a percentage of premium,
(stable during the 1995 - 1999 period) rose sharply during 2000 and 2001 (25%
cumuiatively). That tracks when most insurers began raising premium rates. At

FINANCIAL RATIOS TO NET PREMIUMS EARNED
1995 1996 1997 1998 1998 2000 2001

Loss & LAE 95% 92% 91% 92% 91% 103% 116
UnderwritingExp 15 17 19 22 22 21 22
Combined Ratio 110 108 111 114 113 124 138
PH Dividends 8 8 7 6 6 5 3
AdjComb Ratio 119 118 118 120 119 129 141
Net Inv Income 49 44 45 43 34 33 3
FIT 7 7 ] 6 2 1 -1
Net Income 23 20 21 17 12 4 -10

Source: Tillinghast Survey of PIAA Companies NAIC Filings

the same time, investment income available to offset these increasing costs
declined by 3% of premium. While net income in 1999 was 12% of premium, it
has gone down to a loss of 10% in 2001. The so-called business cycle effect
(weather, inflation, stock market, catastrophic loss) which impact insurers in
other lines is not an issue for medical malpractice insurers. As medical
malpractice insurers are primarily invested in high grade bonds (80%), stock
market performance is not a major concern, as highlighted in the recent Brown
Brothers Harriman report.

Question 4: There seemed to be some confusion at the hearing about the recent
investment experience of your member companies. Can you please summarize
the degree to which investment experience impacts premiums? Specifically, do
state insurance regulators allow insurance companies to set rates based on past
investment losses? If not, what is the role of States and State Insurance
Commissioners in preventing insurance companies from doing this?

Answer: State insurance regulators closely monitor the investment decisions of
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insurers. Each insurer must report to state insurance departments those
investments bought, sold and held by investment type on an annual basis
through Schedule D of the annual statement blank. The format for this report is
proscribed by the National Association of Insurance Commissioners (NAIC).
Each state insurance department regulates the type and amount of investments
by type which an insurer can hold. In many cases, the allocation to stocks is
limited. Please see attachment 4 for a state-by-state analysis prepared by the
American Insurers Association. State insurance departments specifically do not
permit insurers to set future rates based on poor past investment performance.
Furthermore, medical liability premiums are set using the “Principles Regarding
Property and Casualty Insurance Ratemaking” as adopted by the Casualty
Actuarial Society which states: “lI. Principle 4: A rate is reasonable and not
excessive, inadequate or unfairly discriminatory if it is an actuarially sound
estimate of the expected value of all future costs associated with an individual
risk transfer.” Rates must be set according to expected future costs and income
streams, to include expected future investment income. Attachment 4 also
details state insurance department regulation of insurance rates, where rate
filings are subject to review and/or approval in each state. As investment income
is a major component of rates, this element is always included in any review.

Question 5: Dr. Wilburn testified that doctors in some states are practicing without
medical liability insurance, or “going bare,” as you put it. Doctors at the hospital
in Riverton, Wyoming are considering going without insurance as well. I'm sure
that their hospital administrators do not want this to happen, but they can't afford
to lose the services of any of their 20 doctors on staff,

Do you think doctors going without liability insurance is a realistic solution to this
problem? How does the tort system help patients if doctors are going without
insurance?

Answer: Allowing doctors to go bare will not do anything to curb the escalating costs of
paid claims. If doctors do go without insurance, they expose their personal
assets. Even if a doctor is successful in shielding his/her assets through transfer
to a spouse or other means, this will not reduce the amount of awards and
settlements in malpractice suits. Plaintiff lawyers will look to other defendants to
make up the difference. Hospitals become the deep(er) pocket in these cases,
which is somewhat ironic, as hospitals now routinely require doctors with
privileges to maintain malpractice insurance. This is aiso an accreditation
requirement of the JCAHO. | cannot imagine a scenario where large numbers of
doctors would be permitted to practice without insurance or some self-
indemnification mechanism (such as posting a bond). But, if this did occur,
patients would obviously have fewer dollars available to indemnify them, and the
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process would likely be longer and more complicated. Insurance provides an
efficient mechanism for the administration and payment of claims. Collecting
settlements and awards from individuals who would by nature do everything they
could to limit their exposure would be a nightmare, both for the patient and the
doctor. This would undoubtedly siow down the settlement process as
defendants try to avoid financial devastation, which could occur from only one
claim.

Question 6: Senator Edwards said he is opposed to caps on damages but would
support policies that address frivolous litigation. Based on the claims experience
of your member companies, would legislation that addresses the frequency of
claims but not the severity sufficiently address the current problem?

Answer: The PIAA does not track whether or not a claim made against a doctor is
frivolous. However, we know that they often do exist, especially in cases where
the plaintiff attorney names any health care provider even remotely involved in a
case in order fo increase the amount of insurance available for recovery. We
know from our data that 61% of all claims filed are dropped or dismissed, and
another 6% are won at court (2001 data). The claims that are dropped or
dismissed cost about $17,000 each to defend, and those won at trial cost almost
$86,000. Removing a significant number of these claims from the system would
undoubtedly produce savings. Of the 5,983 closed claims reported to the PIAA
Data Sharing Project in 2001, 4,149 were closed without an indemnity payment
to the plaintiff (dropped, dismissed or won at trial). While a few of these claims
may have not resulted in an indemnity payment due to poor representation on
part of the plaintiff's lawyer, almost all of them are considered to be without
merit. In aggregate, these claims cost $94.2 million to defend. This compares to
the $568.9 million paid in indemnity for the 1,834 paid claims. Thus, an
approximate 50% reduction in expenses for non-meritorious claims is equivalent
to an 8% reduction in total indemnity. This is not a negligible amount, but it
pales in comparison to the savings which can be expected from the entire
MICRA package of reforms which includes a $250,000 cap on non-economic
damages. A cap of $250,000 on non-economic damages was recently
estimated to result in a decrease of 21% of the total indemnity paid in Florida. A
real benefit of reducing the number of meritiess claims is the relief this would
bring to the court system, making the adjudication of claims with merit more
expeditious and getting money into the hands of patients truly injured in the
health care system faster.

Question 7: Mr. Angoff suggested that modifying the existing McCarran-Ferguson
antitrust exemption is necessary to prevent medical malpractice insurers from
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relying on rate recommendations from insurance services offices (1SOs) whose
“rate-recommending function” enables insurers to engage in price-fixing and
other legal, anti-competlitive behavior. Do ISOs make specific rate
recommendations? If not, what impact, Iif any, would this fact have on Mr.
Angoff's suggestion that insurers engage in price fixing and such behavior is
facilitated by 1ISOs?

Answer: The Insurance Service Office (ISO) is an independent statistical agency which
collects insurance premium and loss data. There are three such agencies in the
United States of which | am aware, and the 1SO is by far the largest. The
existence of such agencies is enabled by McCarran-Ferguson. This allows
insurers to pool historical data which is used to measure the amount of loss
costs and adequacy of premiums for various lines and markets throughout the
country. While Mr. Angoff views this as anti-competitive and “rate fixing,” the
opposite is actually true. The information provided by statistical agencies allows
insurers access to data which permits them to compete in new geographical
markets or in areas where they do not have adequate historical data to make
their own rates. While large insurers are more likely to have extensive data of
their own, small insurers rely on industry data to help them determine the rates
they must charge in order to compete. If such data was not available, these
insurers might not compete in new markets, and if they did, they would actually
have to charge more to compensate for the additional uncertainty they would
have to accept.

I understand that the process as described above is used in many lines of
insurance, such as private passenger auto. But, it does not apply to medical
malpractice insurance. The PIAA recently conducted a survey of its 43 domestic
insurance company members to determine the extent of usage of independent
statistical agencies information in the rate making process. Of the 27 responses
received thus far, we know that 11 companies do report premium and loss data
to an independent statistical agency, largely the 1ISO. Many of these companies
do this because their respective state laws or regulations require them to report
to such an agency. Only two carriers receive any information back from an
independent statistical agency, which is limited to periodic bulletins and circulars.
All 29 carriers responding indicated that they do NOT use statistical reporting
agency data in the determination of their rates. The carriers use a combination
of their own historical data, data gleaned from the rate filings of other insurers,
and the recommendations of independent actuaries. Thus, the repeal of
McCarran-Ferguson would have no effect on the rate making processes of
medical malpractice insurance carriers. It would, understand, have a significant
effect on other lines of business where pooled data is of value in supporting a
competitive marketplace.
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Mr. Angoff's suggestion that malpractice insurers engage in price fixing and that
such behavior is facilitaied by statistical agencies is refuted by the facts. Inits
February 7" letter to Senator Gregg, the NAIC states that “insurance regulators
have not seen evidence that suggests medical malpractice insurers have
engaged or are engaging in price fixing, bid rigging, or market alflocation.” We are
amazed that anyone would believe such assertions made by Mr. Angoff without
a shred of proof to support them.

Question 8: Senator Kennedy asked you whether the fact that insurance companies
did not make as much money from their investments in some years as they had
in others was the “largest factor” in premium increases. Is it not true, however,
that the largest factor in premium increases is the dramatic increase in jury
verdicts and settlement costs? Is it also not the case that the profits from
investment income have helped to offset the losses that insurance companies
have had to incur from increased litigation, and that it is the fact that the increase
in litigation costs have far outpaced insurance companies profits from
investments that has forced insurance companies to raise premiums?

Answer: Insurers rely on investment income to offset the need for premium. Many
independent sources, such as A.M. Best and Brown Brothers Harriman have
confirmed the fact that medical malpractice insurers are mainly invested in high
grade bonds and have not lost large amounts in the stock market. As indicated
on Table 1 (see response 3), physician owned/operated insurers earned 31
cents for every dollar of premium they collected in 2001. All other things
remaining equal, premiums would have to be 31% higher in 2001 if this
investment income did not exist to produce the same bottom line result (a 10%
loss).

Senator Kennedy noted that these companies were making more investment
income as a percentage of premium in prior years (49% in 1995), and concluded
that this had a lot to do with the escalation in premiums we are seeing in the
market today. The fact is that insurers have been able to keep their net
investment income stream rather level over the past 5 years, in the 5 - 6% of
invested asset range using a combination of interest income and capital gains.
While market interest rates have declined, bond values have increased,
offsetting the reduction in interest income to the extent that insurers are able to
liquidate bonds in their portfolios.

With investment income declining slightly due to declining interest rates at the
same time that premiums are going up, the ratio of investment income to
premium can only decline, and insurers can do nothing to little to change this
unless they take additional market risk to improve potential earnings. Under
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today’s conditions with rapidly rising loss costs, this would be an imprudent thing
to do.

As shown on Table 1, insurers’ losses expressed as a percentage of premium,
stable during the 1995 - 1999 period, have risen sharply during 2000 and 2001
(25% cumulatively). At the same time, investment income available to offset
these increasing costs has declined by 3% of premium. While net income in
1999 was 12% of premium, it has gone down to a loss of 10% in 2001.
Increasing claim expense, while admittedly not offset as much by investment
income in the past, is the principle driver of the current crisis.

On behalf of the 43 domestic insurance company members of the PIAA which
insure over 60% of America’s doctors, as well as dentists, hospitals and other
health care providers, | thank you for the opportunity to respond to these
questions and stand ready to supply any additional input you may require.
Rapidly escalating medical malpractice costs have created a health care access
crisis in America, and we thank you for your efforts to find a reasonable solution
through federal health care liability reform.

Sincerely,

Lawrence E. Smarr
President

attachment
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PR California Department of Insurance
e

John Garamendl, Commissloner
News Release

"9R IMMEDIATE RELEASE: CONTACT:
October 8, 1991 Blil Schulz/Elena Stem
213/736-2381

FIRST INSURANCE COMPANY TO VOLUNTARILY COMPLY
WITH PROPOSITION 103

NORCAL Mutual Agrees to 20 Percent Pbllcyholder Refund Totalling $19.8 Million

In the first action of its kind, NORCAL Mutual Insurance Company has agread to voluntarily
compty with the roliback provisions of Proposition 103 enacted by California voters nearly three
years ago, and will retum to palicyholders a 20 percent rebate totalling $198.9 million, announced
Insurance Commissioner John Garamendt.

"NORCAL Mutual has wisely decided 10 {ulfill the letter and spirit of Proposition 103, place the
intorests of its palicyhoidars first, and put their roliback liability behind them.* said Garamendi.
*While NORCAL Mutual is a unique company with & specialized niche market, | hope their decision

1l serve as an example o other insurers that Proposition 103 can be fully, fairly and quickly
implemented.”

According to a stipulation between NORCAL Mutual and the Department of Insuranca, the
company will pay a refund of $15,316,000 and an additional estimated $4,558,972 in interest. The
rebate Is based on the pany's 1889 total premi of $76,581,000, plus interest calculated at
10 percent since May 8, 1888 {the date the California Suprame Court uphekd the legality of
Proposition 103). )

Refunds will be paid to palicyholders of the company betweaen November 8, 1988 ard
November 8, 1989. Current policyholders wili receive four quartety installment credits applied to
their 1892 premium. If no fonger insured by the company, policyhiolders wili receive the entire
refund by March 31, 1992.

The San Franclsco-based mutual i company provides medical malpractics
coverage to physicians and, as a mutual company, ia owned by the doctors it insures. NORCAL
Mutual has 9,000 policyholders in Califomia.
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-~ August 15, Garamendi announced that Californians are owed a total of $2.5 billlon in

.wpasitien 103 rebates. On Monday, Octobar 7, Govemor Wilson over-ruled his administration's
prior rejoction of G di's new

—»ﬁmposition 103.

gency regulations that trigger the rollbacks mandated by

Tha Department of Insurance is now in the final stages of determining the rollback amounis
gach insurance company wifl be raquired o rebate their policyholders.

On October 16, Garamendi will announce the first of numercus individual company roliback
amounts {0 be rebated to California policyholders.

#ER
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I C 2 iifornia Department of Insurance
IR John Garamendi, Commissioner
- |

News Release

TR IMMEDIATE RELEASE: CONTACT:
October 9, 1991 Bill Schulz/Eiena Starmn
213/736-2381

FIRST INSURANCE COMPANY TO VOLUNTARILY COMPLY
WITH PROPOSITION 103

NORCAL Mutual Agrees to 20 Percent Policyholder Refund Totalling $19.9 Miliion

{n the first action of its kind, NORCAL Mutual Insurance Company has agreed to voluntarily
comply with the roliback provisions of Proposition 103 enacted by California voters nearly three
years ago, and will return to policyholders a 20 percent rebate totafiing $19.9 million, announced
Insurance Commissioner John Garamendi.

“NORCAL Mutual has wisely decided to {ulfill the letter and spirit of Proposition 103, place the
interests of its palicyholders first, and put their rollback liability behind them,” said Garamendi.

hile NORCAL Mutual is a unique company with a specialized niche market, | hops their decision
ill serve as an example to other insurers that Proposition 103 can be fully, fairy and quickly
implemented.”

According to a stipulation between NORCAL Mutual and the Department of insurance, the
company will pay a refund of $15,316,000 and an additional estimated $4,558,972 in interest. The
rebate is based on the company's 1989 total premiums of $76,581,000, plus interest calculated at
10 percent since May 8, 1989 {the date the California Supreme Court-uphsid the legality of
Proposition 103).

Refunds will be paid to policyhoiders of the company between November 8, 1988 and
November 8, 1989. Current policyholders wil; receive four quarterly instaliment credits applied to
their 1292 premium. H no longer insured by the company, policyholders will receive the entire
refund by March 33, 1992,

The San Francisco-based mutual insurance company provides medical malpractice
coverage to physicians and, as a mutual company, is owned by the dnctors it insures. NORCAL

‘utual has 9,000 policyholtders in California.
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. August 18, Garamendi announced that Californians are owed a total of $2.5 billion in
-wpositlon 103 rebates. On Monday, October 7, Governor Wilson over-ruled his administration's
.or rejection of Garamendi's new emargency regulations that trigger the rofibacks mandated by

Froposition 103.
The Department of Insurance is now in the final stages of determining the rofiback amounts

each insurance company will be required to rebate their policyholders.
On October 16, Garamendi will announce the first of numerous individual company rollback

amounts 10 be rebated to California policyholders.
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BEFORE THE INSURANCE COMMISSIONER
OF THE STATE OF CALIFORNIA

In the Matter of the Rate Rollback
and Refund Obligation of File No. REB-2754
NORCAL Mutual Insurance »

STIPULATION AND
Company,

CONSENT ORDER

Respondent.

L e

The Department of Insurance of the State of California (the
"Department®} and Respondent NORCAL Mutual Insurance Company

{"Respondent®) stipulate as set forth herein.

RECITALS )
A. Insuraﬁce Code Section 1861.01 was enacted by the voters of
California on November &, 1988 as a part of initilative me;sure
Px_:'opésition 103. That section, as subsequently modified on May 8,
1989 by the California Supreme Court ﬁ\ﬂw
(19“8’9) .48 Cal.3d 805), reéuires insurexs writing specified lines of
property and casualty S.ns\urance in California to reduce rates an&

make certain refunds to policyholders. The determination -of a .

constitutionally permissible mannér in which to accomplish these

rollbacks and refunds has been the subject of aqministrative and.
judicial proceedin;;s. i ’ o

B, The Dep#rtment claims that, under its‘ specific circumstances,
Respondent is obligated to roll back its rates and-refund premiums
collected for policies in force between November 8, 1988 and
November 8, 1989, Resp.ondenr: denies that it has any such

obligation.
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Cc. It is in the best interests of Respondent and Respondent’s .
policyholders te resclve these issues promptly and without further
expense. Mditignally, Respondent desires a prompt resciution to
its rollback liability.
D. The Department wishes now to resolve this matter as regards
Respondent, without the need for further hearing or administrative
action, except as provided herein. It is in the best interest of
the Department and the People.of the State of California that this

matter be reseclved in-this manner.

THREREFORE, THE DEPM\;I"MENT AND RESPONDENT STIPULATE AS FOLLOWS:

1) Respondent!s Board of Directors in 1991 shall authorize a
. rollback r;zrund equal to 20% of the p:emium_ paid by each
policyholder for calendar year 1989. Respondent’ _5'1989 paid
premivm was §76, 581,000 under overall ;ate levels identical to
those prevailing on Novemb:er 8, 1987, requiring a rollback
refund of $15,316,200. Respondent shall” pay 10% simple
interest on this amount cov}s:ing the period of time beginning

May 8, 1989 until such time as elther the entire rollback
refund has been paid or the last quarterly credit has been
applied a= set forth in paragrarh 3, below. Interest" is
$4,558,972 assuming refunds are timely made for a total’
rollback refund ohli.g'atior; of §16,875, 172. 5

2) The amount specified in parégraph i, a.'bove,.(_in‘cluding the.

entire rollback refund obligation pursuant to Insurance Code

2 ' .
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_Section 1861.01.. Specifically, in the event of a change in
the laws or regulations governing the rollback refund
obligations of insurers subject to Propesition 103, or of any
other change which might otherwise have aff.ec;-ted Respondent’s
rollback refund obl_igati.on, neither the Commissioner nor .
Respondent shall be entitled to an adjustment in the rollback
refund obligation provided for ;ze‘:ein.

The rollback refuhd obligation shall be paid to each
policyholder igsued or renewed a poliéy by Respondent b;tween
November §, 1988 and November 8, 1889.  Where -such
policyholders are still insured by Respondent, R.é;;pondent
shall pay the rollback refund obligation by applying it "in
four quarterly installments as a credit against 1992 premium;
however, in the event that 1992 premium is less than the
amount ©f the rollback refund :obligation for any such
policyholder, the rollback refund obligation in excesé of the

.. 1992 premium shall be paid by check noc later than December 31,

1992. Where such policyholders have died, retired, become

disabled or ctherwise will mot pay premivm tc Respondent in

1992, the rollback refund cbligation shall be paid by chéck no

later than March 31, 13%2. ) .

The rate rollback obligatiomn is 2 return of premium apnd as

such is treated as a policyholder dividend E:!_\ accordance with .

5)

- Customary industey practice.) Tbe réllback shall be separately
reported as a wvoluntary rollback refund under Proposition 103.
Respondent’s rate rollback exemption application filec% May 31,

3
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1989 is withdrawn. Respondent’s annual rate filings for 1830
and 1391 are hereby grantéd interim approval by the
Department. )

The rollback refund obligation provided for herein shall not
constitute a fine, penalty or adverse administrative action.
Upon the execution of this agreement, the ~ Insurance
Commissioner shall give notice to the public that, within 20
days of the date of the notice any consumer or his or.her
representative may requést a hearing if\ which this agreement,
or any part of it, may be challenged. That notice shall
include a copy of this agreement. and this agreement .shall not
become final until either the expiration of the 20~day period
or the disposition of any hearing held thereon, whichever is
later. .

Respondent shall comply with all terms and conditions of this
agreement on or before December 31, 1992, -

ﬁespondent _shall Asubmit - quarterly compliance reports
commencing with the last day of the calendar quarter in which
the order adopting this agreement is entered and until' all
terms and conditions of this agreement are satisfied. “These
reports shalil include, at & minimum, (1 toetal princixia.:l. “and
interest amounts refunded by check, total principal and
interest amounts crecu.ted’to policyholder accounts, and (2)
the names,‘ last known addresses and principal and interest.

amounts due policyholders whom Respondent has been unable to

p.10
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11)

12)
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14}
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’ (
locate. ‘ :
Respondent shall make disclosure of its rollback plan in its
Annual Statement to the Insurance Commissioner of the State of
California and in its Annual Report to ueuzpé:s.

Respondent shall providé, within a reasouaple time, any .

information requested by the Department regarding Respondent’s

rollback refund obligation.

Respondent shall dismiss all pending administrative and

judicial actions challenging the Commissioner’s rate roliback

requlations. .
Respor;éent shall escheat all unpaid rollback refnndé to the
State of California in compliance with applicable Califomia‘
law.
Nothing contained herein sh;ll limit the Commissioner’s
ability to brin§ any actions that he may deem necessary to
enforce other provisions of law relating to-Respondent or its

. rates, rating plan, rating system or underwriting rules.

Date: _ 70/ 'Z , 1991 " NORCAL Mutual Insurance Company

By: {2&4& L JYger——

Title & j (lca

Date: _ Yy e , 1881 . JOHN GARAMERDI

- Insurance Commissioner
State of California

BY:

Steven. Miller
Deputy Commissicner
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The terms of the foregoing stipulation are hereby adopted as
the order of the Insurance Commissioner of the State of California

in the above~entitled matter.

Date: A/3 , 1991 JOHN GARRMENDT
Ingprance Compissioner

| -
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March 6, 2003
Answers to Questions for the Record

February 11, 2003 Hearing
Patient Access Crisis: The Role of Medical Litigation

Senate Committee on Heaith, Education, Labor and Pensions
And
Senate Committee on the Judiciary

Dr. Shelby Wilbourn, FACOG
On behalf of the
American College of Obstetricians and Gynecologists

1. Why are underserved areas particularly hard hit by excessive litigation?

In rural and underserved areas, the loss of even one ob-gyn or one nurse midwife often means a devastating
loss of access to care for many women. Many states, including Wyoming, already have too few women'’s
health care providers, including ob-gyns. In many rural states, women already have to travel long distances
to see a doctor and women already have trouble finding doctors to take their cases.

Typically, rural ob-gyns are also the source of primnary health care, including regular cancer screenings,
treatment of menopause and its symptoms, and other women's health care conditions. These important
health care services, too, are oftep lost when an ob-gyn leaves the community.

Comumunities, 100, lose when an ob-gyn practice closes. Businesses, schools, growing families all depend
on having doctors fo care for health needs. Without commumity doctors, women and families have to rely
on hospital emergency departments for regular health care.

Does our medical litigation system impede sy ic efforts to enh patient safery?

THE AMERICAN COLLEGE OF OBSTETRICIANS AND GYNECOLOGISTS ¢ WOMEN'S HEALTH CARE PHYSICIANS
409 12 STREET SW WASHINGTON DC 20024-2188
MAILING ADDRESS: PO BOX 96920 WASHINGTON DC 20090-6920
Phone: 202/638-5577
Interpet: http://www.acog.org
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Ouwr current fault-based system creates serious and troubling disincentives to report errors and develop new
systems to better ensure patient safety. Very few bad outcomes are the result of malpractice. Even the best
doctors and best care cannot guarantee no bad outcomes.

When an adverse cvent ocours, the best thing that can happen for patients is for doctors and hospitals to
examine the situation carefully, honestly, and openly to determine if anything could be done in the future to
help ensure that a similar situation doesn’t happen again. But this kind of open and careful examination
nearly impossible in today’s litigious environment.

2. Is going without Eability insurance a realistic solution to this problem?

Doctors going without insurance shows how desperate doctors are to continue practicing in the face of this
cnsis. It certainly is not a solution to the crisis.

The tort system is only designed to win money awards for patients — money that doesn’t exist if doctors go
bare — not to increase access, weed out bad doctors, or create better patient safety systems.

3. Would legislation that addresses the frequency of claims, but not the severity snfficiently address
the current problem?

Both the frequency and severity of lawsuits need to be addressed. Huge and unpredictable awards, however,
are what cause the unpredictability in the i market and drive up Jiability premiums — and ultimately
‘health care premiums ~ for everyone.

In New Jersey, for example, there were five awards of $1 miltion or more between 1997 and 2001, In 2002
alone, there were 5 awards of $1 million or more.

Frequency is also a problem. This year in Louisiana, for example, the number of 1 its filed is &
sharply, even though there’s no evidence of & decrease in the quality of care or of increases in doctor error.

5
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Statement of Jose Montemayor
Commissioner of Insurance, Texas
U.S. Senate Joint Hearing
Committee on Health, Education, Labor and Pensions
Committee on the Judiciary
February 11, 2003

Good afternoon Chairmen and Members; | am Jose Montemayor. I have the honor of
being the Commissioner of Insurance for the great state of Texas. As a member of the
National Association of Insurance Commissioners, [ chair that group’s Property and
Casualty Committee, and separately, a working group looking into medical malpractice
insurance coverage for physicians and other health care providers on a national basis.

Today, I am presenting for the record a report first provided to the Texas Legislature in
late 2001 and updated in 2002, regarding the availability and affordability of medical
professional liability insurance in Texas. There are a number of theories regarding the
current situation in medical malpractice coverage; however, the sum of the report clearly
indicates that loss trends — increasing amounts paid for claims — are the primary cause of
rising costs in medical malpractice insurance. All other causes are a distant second.

Many states, especially Texas, are writing at significant losses. Texas has $1.60 in losses
for every dollar in premium. This trend has affected net worth, with Texas carriers
realizing a negative return of 3.3% for 2000, and a negative 2% return for the ten year
period.

Over a four-year period, the claims costs per doctor have increased 50%. This is driven
by claim frequency as well as claim severity. In my own state, we have an increasing
number of claims per physician in the lower Rio Grande Valley. The reverse holds true
in the other parts of the state where the amount per claim is higher though the frequency
is lower.

These loss trends indicate the presence of liabilities which, due to their unpredictability,
result in pricing increases of 80% to 140% for the major writers in Texas. With the stock
market losses of the last few years, investment income and hard markets seem like
reasonable culprits; however, a review of how insurance carriers invest their funds
indicates that a preponderance of investments is in bonds. This investment allocation is
natural for the industry as it attempts to stabilize cash flow.

What can never be fully conveyed in the statistics, though, are the accounts from people
who suffer from lack of access to patient care. There are stories from the Rio Grande
Valley to the Texas Panhandle of how people do not have access to care, not for lack of
means, but for lack of willing providers. It has reached the point where good providers
can no longer afford to practice medicine, or limit their accessibility, because of rising
premiums. In my own state, doctors have only four carriers to choose from, down from
seventeen a few years ago. This trend stifles the advancement of medicine and
undermines the human infrastructure of our communities.
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The attached report and summary charts presented to the Committees today speak
volumes on a simple premise: balanced and reasonable limits on losses will stabilize the
medical liability insurance market and will go a long way to alleviate the looming crisis
of access to health care.

I would be very pleased to answer your questions.

Respectfully Submitted,

Se ﬁontemayor ?

omrmissioner of Insurance
Texas
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Chart 5
MEDICAL MALPRACTICE RATE COMPARISON

SPECIALTY: ANESTHESIOLOGY
Mature Claims Made 1,000,000 / 3,000,000 Limits of Liability (No Deductible)
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50,000

45,000

40,000

35,000

30,000

25,000

wniweld

20,000

15,000

10,000 -

5,

Miami, FL

Fort Lauderdale, FL
Brownsville, TX
Detroit, MI

Laredo, TX
Chicago, IL
Philadelphia, PA*
Tallahassee, FL
Beaumont, TX

Houston, TX

_| Cleveland, OH

Dallas, TX
Austin, TX

Lubbock, TX

| Cincinnati, OH

New York, NY
Atlanta, GA
Arizona (State)
Pittsburg, PA*
Los Angeles, CA

Arlington, VA

Raleigh, NC

Tennessee (State)
Appalachia, VA

New Jersey (State)**
San Francisco, CA

Sacramento, CA

Buffalo, NY

Jurisdiction

* Limits are 1.2M/3.6M. Companies only write up to 500K/1.5M. A State Cat Fund covers the excess to 1.2M/3.6M on a "pay as you go" basis.

** NJ uses a merit rating system.
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Chart 6
MEDICAL MALPRACTICE RATE COMPARISON

SPECIALTY: NEUROSURGERY
Mature Claims Made 1,000,000 / 3,000,000 Limits of Liability (No Deductible)

275,000

250,000

225,000

200,000

175,000

150,000
125,000

wniwald

100,000

75,000

50,000

25,000

Miami, FL

Fort Lauderdale, FL

Chicago, IL
Brownsville, TX
Tallahassee, FL
New York, NY
Laredo, TX
Philadelphia, PA*
Beaumont, TX
Houston, TX
Dallas, TX
Cleveland, OH
Austin, TX
Arizona (State)

Lubbock, TX

: Cincinnati, OH
_ | Los Angeles, CA

| Pittsburg, PA*

New Jersey (State)**

Buffalo, NY

| Atlanta, GA

Arlington, VA
Raleigh, NC
Appalachia, VA

San Francisco, CA

| Sacramento, CA

Tennessee (State)

Jurisdiction

* Limits are 1.2M/3.6M. Companies only write up to 500K/1.5M. A State Cat Fund covers the excess to 1.2M/3.6M on a "pay as you go" basis.

** NJ uses a merit rating system.
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Chart 7
MEDICAL MALPRACTICE RATE COMPARISON
SPECIALTY: EMERGENCY MEDICINE - SURGERY
Mature Claims Made 1,000,000 / 3,000,000 Limits of Liability (No Deductible)

120,000
100,000
80,000

60,000

wnjwalid

40,000
20000

Detroit, Ml
Miami, FL

Fort Lauderdale, FL
Brownsville, TX
Chicago, IL
Cleveland, OH
Tallahassee, FL
Philadelphia, PA*
Laredo, TX
Beaumont, TX
Houston, TX
Cincinnati, OH
Dallas, TX
Austin, TX

Los Angeles, CA

Lubbock, TX

| Arizona (State)

| Raleigh, NC

Pittsburg, PA*
Atlanta, GA
Arlington, VA

New York, NY
Appalachia, VA

San Francisco, CA
Tennessee (State)
New Jersey** (State)
Sacramento, CA

Buffalo, NY

Jurisdiction

* Limits are 1.2M/3.6M. Companies only write up to 500K/1.5M. A State Cat Fund covers the excess to 1.2M/3.6M on a “pay as you go" basis.

** NJ uses a merit rating system.
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Chart 8

MEDICAL MALPRACTICE RATE COMPARISON
ORTHOPEDICS - SURGERY

Mature Claims Made 1,000,000 / 3,000,000 Limits of Liability (No Deductible)

SPECIALTY

Miami, FL

Fort Lauderdale, FL
Philadelphia, PA*
Detroit, MI
Brownsville, TX
Chicago, IL
Tallahassee, FL
Laredo, TX

New York, NY
Beaumont, TX
Houston, TX
Pittsburg, PA*
Cleveland, OH
Austin, TX
Dallas, TX

| Los Angeles, CA

Lubbock, TX

_| Arizona (State)

__| Cincinnati, OH
Atlanta, GA
Arlington, VA
Buffalo, NY

New Jersey** (State)

| Raleigh, NC

] San Francisco, CA
Appalachia, VA

Sacramento, CA

Tennessee (State)

180,000
160,000

140,000

120,000

100,000
80,000
60,000
40,000
20,000 -

wniwald

17

Jurisdiction

* Limits are 1.2M/3.6M. Companies only write up to 500K/1.5M. A State Cat Fund covers the excess to 1.2M/3.6M on a "pay as you go" basis.

** NJ uses a merit rating system.
Senate Subcommittee on Rising Medical Costs, September 5, 2002
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_5‘,,_. st P :W/} )
Commercial Insursnce Division . v ~ | 7 a
184 Farminglon Averug K ,g‘&v- Il
Hardora, C7 067588 — P Nt .y\‘
1203) 2730123 v;\) s, l :
R e ~
August 8, 1986 . .hﬁ.’, . . )
e N

Honorable 8ill Gunter s RS O
INSURANCE COMMISSIONER FOTin v
Florids Department of Insurance
" Tallahassew, FL 32301

ATTN: Mr. Charlie Gray, Chief
Bureau of Policy and Contract Review

Dear Mr. Gray:

RATE REVISION
CONTRACTORS LIABILITY POLICY PROGRAM
\/!{E AETNA CASUALTY AND SURETY COMPANY
THE STANDARD FIRE INSURARCE COMPANY
THE AUTOMOBILE INSURANCE COMPANY OF RARTFORD, CONN

In accordanse with your Insurance Lawvs, our,
1iability rate level which results in an
of 17.2%3 with an annual presjum effect

owpanies file & revised
era’l selected premium increase
$622,230.

Our Companies’ dacision to reviss ydtes results only after a thorough and
comprehensive analysis. Ve evalydtad our experience, market conditions,
tort reform, and other ralevangy/Factors as they affsct the establishoent of
adequate rate levels., The egclosed exhibits prepared by actuarial goit are
submitted in s\ipyon of sur/fate £iling decision, and demonstrate that the
xesultant ratas| are seithp® sxcessive, inadequaze, nor unfairly
discriminarory.

We propose to
or after Janua
decision, revige
svailable,

2 this filing with reapect to sll policies writtem om
1987, So a8 to not delay the filing of our rata level
rats pages will be forwarded under saparata cover when

A stamped, self-addressed envelope 1a enclosed for your convenlence in
responding.

Sincerely,

e s st

Thomas L. Rudd, Suparintendent
Ipsurancs Department Affairs - Commarcisl Linas

The &img Casusty ang Surety Company

Ore ot me AT2A UFE § CASUALTY companas ZAT vagvr
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BODILY INJURY CLAIM COST IMPACT OF FLORIDA TORT LAW CHANGE

Sumsary

The following table summarizes the expactad impact of the nev Florida law
on bodily injury claims costs (docluding Allocated Loss Adlustment
Expenses). The impacts shown were developed from data gatheread via a
sprcial claim study conducted by the AEtns. The claim study snd the
analysis are detailed in the sutceeding sections of this memorandum.

Impact of Tort Law Changes

Impact of Tort Law Changes

Line of Business

Producta All Other
Jott Law Change Bodily Injury General Liability

Collateral Source Offset 0 (0.42)
Joint & Several a 0
Lizitation of Noneconomic

Damages to $450,0G0 0 0
Punitive Damages o Q
Future Economic Damages over

$250,000 Tald at Prasent

Value [+] o

All Other General Liabilizy includes the boddly dnjury liabiliry pertion of
package policiss, SMP Secticn II, and monoclins Gernaral Lisbility policies.
The analysis as shown is based solely on AEtna data and, therefore, {2
spplicable only to AEtne’s book of businesg.

Claim Study

The sttached special claiz aualyais form, designed to gather data on the
impact of the tore reforms, was cowplered by experisnced Brasch Office
claim parsonnel. Claims eligidle for analysis verws salected according to
tha following critexia:

1. Cowmercial Casyalty claims (axcluding Nstional Accounts businsss)
for policy years 198] through 1985
a. raported prior to January 1, 1986
b. open as of May, 1986
¢. closed during the lxat #ix months

2. ALl claims in cxtegory (1) with indemmity payments OT ressrves
over $25,000 wars analyzad (total of %5 claims).



377

3, Pifty closed claims with indemnity of less that $25,000 vers
randomly selectad, .

.

Tha completed forms were raviewved for inrermal consistency prior to coding
and analysis.

Collateral Source Analvsis

Pxhibits I and IX detail the analysis of the revision in the collataral
source rules. IExhibit I 4s for claims over $25,000 {ndemnity. Exhikit 1I
1s for claims under $25,000 indemnity.

Ixhibit I shows that sincs the right of subrogation exists for many
collateral sources uvaileble to the plaintiff, rha sconomic losses incurred
are not sxpected to be subscantially reduced due to the law change.
Furthermore. current AErna cldim settlement practices recognize, in part,
the exiztence of collataral sources #s part of the negotisting process uged
in arriving at & wutually satiefactory damage value with the plaintiff.

Exhibit IX shows that for claimas under $25,000, no additional savings are
expected due to the change in Florida lav.

-sint and Seversl Analvsis

Exhibit IIX details the analysis of joint and several additienal paywents
made by AZtva. Total joint and several payments wers 4.3%1 of indemnity
paymants over $25,000. A raviaw of sach claim gensrarinsg additional.
paymants due to joint and several liabilicy indicared 6o reducficn in those
payment due to the interaction of econcwic damages sustained by the
plaintiff, the percentage of liabiliry sssigned to AEtna's insured, and the
policy limits purchased.

Analyxis of Limitation of Nonsconowic Damages ro $450,000

Nine claims had the porential for coming under tha new limivation for
nousconomic losses. The nine cases were i{dentified on the basix of full
1isbility value~~nat our insured's share of the Ilabiliry. Dasta in tha
above format sllowed for s reviev of vhether total clalm value could be
reducad and vhether such a reduction would jmpact op AEtna's fncurred claim
cost,

The review of the actual data submitted on thess cases indicated no
reduction of cost. This result {s dua to the impact of degree of
disability on fusure losses, ths impact of policy limits, =mad the actual
Sertlement reached with the plaintiff; all ssemed to reduce the sxpecred
sossconomic componsat of damages to less than $450,000.

Aoplysig of Pynitive Damages

Only two cases vere found vhera punitivs damages bad an fmpact on the claiz
settlament value. Tha total impact vas estimared at less than $15,000 or
less than 0,12 of total indemnity paymants, Consegusntly, it appears thas
thers will bs no fimpact on AEtus's claim values dus to chasoges in the
alloeation eof the punitive damages avarded.
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Analysis of Installment Pavment of Future Economic Damapes Over $250,000

Ten claims had the potestial for coming under this aection of cthe law. The
reviev of individual cases indicated no net savings to Aftna for the
following reasocns:

1. dnteraction of policy limits, past economic losses, and future
sconomic losses

2. wsattlement value of the case

3. apparent implicit rTecognition of ths periodic nmature of future
dxmages

Overall Summary

The expected nat reduction in claip costs {» bawsd on an snalysis of AEtua
claims. As such, the analysis is applicable only to AEtna's book of
business.

Due to tha level of dstail of the historical claim dats, informed claim
Judgevent was requirad in sowa iostances to sscertaic sowe of the detail
required for the analysis. The judgement, {f any, was exercised by
exparienced claim sdjustors and {s implicit {n the anslysia.

The anslysis shown represents the baat estimats of futurs cest reductions
1f the lav as currencly structured remains in effect. Howavar, ths sunset
provision of the law takms efiect in four years. Furthermora, the lav
applies only to cases filed under the law, and tha Florida statutas of
limitations is four years. Consequently, it is posaible that any plaintiff
who might be severely impacted by the provisions of the lav would delay
filing untll after the law expires. TIf this situation srises, than the
axpected raductions will be lower rhan thoms Indicated in this memorsnduwm.
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St. Paul Fire and Marine Jnsurance Company
St. Paul Mercury lnsurance Company
Medical Professional Liability
State of Florida

ADDENDUM

In 1986, Florida passed a number of changes io the tort system. We have
reviewed the tort changes and their putential effect on our medical professional
liability experience. Our review is based on a study of over 300 Florida
closed claims. Tha total effact of the bill basad on this evaluation was

very small,

Evaluation;

0f the 313 closed claims that were studied, only four claims would have been
effected by the law for a total effect of about 1% savings. {Exhibit A)
Furthermore, all of these savings would have been eliminated If the courts had
assigned only 10% more of the blame on our insureds than our claim department
had estimated. It's highly likely that there would have been no savings on
these claims had the bill been in effect. (Exhibit B)

Our study covered all of our Florida physicians, surgeons and haspital claims
that closed in 1983 and 1384, Econamic Yoss was detarmined based on the
plaintiff's medical loss, weekly wage, and time lost from work. These losses
were reduced for the time value of money.

We added the noneconomic loss cap to the total economic losses. The cap is
$450,000 times the portion of negligence assigned to our insured. We compared
this maximum award under the new law to the amount that the St. Paul actually
paid on behalf of our insureq.

The conclusion of the study is that the naneconemic cap of $450,000, joint and
several Tiability on the ncneconomic damages, and mandatory structured settle-
ments on losses above $250,000 will produce little or no savings to the tort
system as it pertafas to medical malpractice.

Comments on gther provisions of the bill:

a. Cgllateral sourge offset

The medical malpractice pravistons prior to this act provided for
subrogation against collateral providers. The effact of this subrogation
would be similar to the effect of the collatera) source rule. Therefore,
the net effect of eliminating the subrogation and allowing collateral
sources is negligible,

b. jtemization of Damages

Damages ware itemized in our avaluation of this tort reform and no savings
wera shewn, They are probably already implicitly {itemized by either
Juries or gur claim department when settling claims. We expect no savings
from this provision.
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St. Paul Fire and Marine Insurance Company
5t. Paul Mercury Insurancs Company
Medical Professional Liability
State of Flarida

ADDENDUM
{Continued)

frivoleuys Syit Protection

This provision can either wark for or against us depending on who wins the
case. No savings are sxpected from it.

Ad Remi

This pravision can also work for or against us. No savings are expected.
Punitiv 3

The Jegislation reduges the monetary incentive for punitive damage cases,
but not total award amounts. Sinca these cases often have a retaliatory
incentive, no savings are expected.:

Timin ff

The tort changes made in Florida apply to losses accurring on or after
July 1, 1986. On a ciaims-made policy, they will effect only the portion
of cur expaected losses with accident date after July 1, 1986. This will "
impact the equivalent of our first year losses.

Con jon

The tort law changes effective July 1, 1986 in Florida will, hopefully,
hava a positive impact on loss costs for occurrences after that date.
However, to forecast the effect is highly speculative. Our evaluation of
priar losses showed little or no savings undar key provisions of the Taw
and our analysis of other provisions show no expacted savings. Our best
estimate is no effect from tha tort changes.

It can be hoped that the adoption of these tort changes will have an intangible
effect on society, and further work to mitigate future loss trends. However,
the trends in medical malpractice have been very high. The effect of the
reform peeds to be very strong to stem such trends.
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Exhivic A
FLORIDA STATE TORY REFORM EVALUATION

EFFECT OF NUNECONOMIC DAMAGES CAP, APPORTIONMENT OF LI1ABILITY, AND
MANCATORY STRUCTURED SETTLEMENTS

FLORIDA PHYSICIANS® AND SURGEONS' DATA

PROJECTED
1988 PROJECTED LOSS
LOSS INCURRED PERCENTRGE OGLLAR
SEVERITY L0SS & LAE SAVINGS SAVINGS
ENDTIONAL 8753 ,982 @.9% L4
TEMPORARY %, BE7, 184 Q.92 ”°
PERMANENT PARTIAL 217,424,121 ?.21 £
PERMANENT TOTAL 8. 347,000 .42 2
QEATH . 3 137,688 4.5% 9420,138
TOTAL $35,736,155 I.1x 9429, 1886
COUNTRYUIDE PHYSICIANS' AND SURGEONS' DATA
PROJECTED
1385 . PROJECTED 1085
L0SS INCURRED PERCENTAGE DOLLAR
SEVERITY LOSS & LAE SAVINGS SAVINGS
EMOTIONAL $8,717,341 - a.92 s
TEMPURARY $81, 439 623 8.1 L ]
PERMANENT PARTIAL $110,004,377 8.3 2
PERMANENT TOYAL $8¢ 635 313 [ X34 0
DEATH 539,481 542 4.5% 84,476,683
TOTAL 8379 893,02 1.23 B4 478 583

St. Paul Fire and Hacfine Insursnce Company
St. Paul Mercury Insurance Company
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Medical Prutegstonasl Linbllity
State of Florida

Exnibit B
FLURILA CLOSED CLAln 9TUDY
CLAIMS PRODUCING SAVINGS UNDER JULY 1 1986 LEGISLATION

ECONORIC INSURED INDEMNITY NONECONCMIC PROJECTED

t USS SEVERITfY L0SS NEGLIGENCE  PAYRENT AP SAVINGS
TEMPORRRY L [ 2 L1:1-] 5 $68
TEMPORARY | U] (24 $194 [ 1] 3194

OEATH e 200 K} 838,375 811,250 17,715
geary 85,000 2512 §352,0¢8 3112 500 8732 ,509

CLAINMS PROQUCING SAVINGS UNDER JULY I 1386 LEGISLATION
HUSUMING 10X GRLATER LIREILITY RSSIGNEDR TO INSURED

Economic INSURED INDEMNITY NONECONGMIC PRQJECTED

1095 SEVERITY LOSS NEGLIGENCE  PAYRENT [of; 1 SAVINGS
TEMPORARY L 0 18X L1 $45, 220 5
TEMPORARY " tex 134 345, 909 290

DEATH $109,002 131 838,375 56,250 L 1]

CEATH 15,200 358 8350,008 $4G3,000¢ 7]

« INSURED LIABILITY EXCEEDS CLAIMANT LIABILITY

St. Puul Fire and Murine Insurance Company
§t. taul Mercury Insurance Company
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[Whereupon, at 5:48 p.m., the committee was adjourned.]

(@]
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