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MR. KEAN. (Sounds gavel.) Good norning. As chair of the
Nat i onal Comm ssion on Terrorist Attacks on the United States,
hereby convene this comm ssion's 10th public hearing. The
hearing will run all today and tonmorrow. Qur focus for the next
two days will be "Law Enforcenent and the Intelligence
Community."

As we did with our two prior sets of hearings this cal endar
year, we precede each series of witnesses with a statenent from
the Conmm ssion staff. These statenents are infornmed by the work
of the Comm ssioners, as well as the staff, and they represent
the staff's best efforts to reconstruct the factual record of
what happened. Judgnents and recommendations are for
comm ssioners and the Conm ssion to make, and of course we'll do
that in the course of our work, and nost definitively and
finally in our final report.

Vi ewers, by the way, who are watching at hone can obtain
staff statenents at www. 9-1l1conm ssi on. gov.

Before we begin, let ne nmake just a brief request to nenbers
of the audi ence who have taken the tinme to be with us today.
We're going to be hearing froma | ot of witnesses in the course
of the next two days. As a courtesy to them and the
Conmi ssioners, | ask you if you could refrain from any | oud
denonstrations of approval or disapproval because that sinply
takes tinme away fromthe witnesses and takes tinme away fromthe
Comm ssi on nenbers who are questioning. There are anple other
ways in which you can informthe Conmm ssion of your opinions,
and | encourage you to avail yourselves of them On behalf of
the witnesses, on behalf of the staff and the Comm ssion, thank
you very nuch for your cooperation



W will now hear our first staff statenent. It is entitl ed,
"Law Enforcenent, Counterterrorismand Intelligence Collection
in the United States Prior to 9/11."

It wll be read by our executive director, Phil Zelikow, of
t he Comm ssion staff.

MR. ZELI KON Menbers of the Conm ssion, with your help your
staff has devel oped initial findings regarding |aw enforcenent
and intelligence collection in the United States prior to the
9/ 11 attacks. These findings may help frame sone of the issues
to be discussed during this hearing and i nformthe devel opnent
of your judgnents and recommendati ons.

This statenent reflects the results of our work so far. W

remain ready to revise our understanding of this topic as our
i nvesti gati on progresses.

This staff statenment represents the collective efforts of a
nunber of nmenbers of our staff. Caroline Barnes, Christine
Heal ey, Lance Col e, M chael Jacobson, Peter Rundlet, Doug
Greenburg and Barbara Gewe did nost of the investigative work
reflected in this statenent.

W were fortunate in being able to build upon strong
i nvestigative work done by the congressional Joint Inquiry and
by the Departnent of Justice's Ofice of the Inspector General.
W' ve obtai ned excell ent cooperation fromthe FBI and the
Departnment of Justice, both in Washington and in six FBI field
of fices across the United States.

The role of the FBI. The FBI played the lead role in the
governnment's donmestic counterterrori smstrategy before Septenber
11. In the 1990s nost of the FBI's energy was devoted to after-
t he-fact investigations of major terrorist attacks in order to
devel op crimnal cases. Investigating these attacks al ways
requi red an enornous anount of resources. As nost of these
attacks occurred overseas, many of the FBI's top terrorism
i nvestigators were deployed abroad for |ong periods of tine.

New York was the office of origin for the al Qaeda program
and consequently where nost of the FBI's institutional know edge
on al Qaeda resided. Working closely with the U.S. Attorney for
the Southern District of New York, the Justice Departnent and
the U S intelligence community, the FBI's New York field office
was often successful in these investigations. Many of the
perpetrators of these plots were identified, arrested,



prosecut ed and convicted. These were epi sodes such as the Wrld
Trade Center bonbing, the Landmarks plot, the Manila airlines

pl ot, the Khobar Towers bonbing, the East Africa enbassy
bombi ngs, the MIlenniumplot and the U S S. Col e bonbi ng.

Going to the top of page 3 of the statenent.

The approach to counterterrorism The FBI took a traditional
| aw enforcenment approach to counterterrorism Its agents were
trained to build cases. Its managenent was deliberately
decentralized to enpower the individual field offices and the
agents in the street. The Bureau rewarded agents based on
statistics reflecting arrests, indictnents and prosecuti ons.

As a result, fields such as counterterrorism and
counterintelligence, where investigations generally result in
fewer prosecutions, were viewed as backwaters. Agents devel oped
information in support of their own cases, not as part of a
broader, nore strategic effort.

G ven the poor state of the FBI's infornmation systens, field
agents usually did not know what investigations agents in their
own office, let alone in other field offices, were working on.
Nor did anal ysts have easy access to this information. As a
result, it was al nost inpossible to devel op an understandi ng of
the threat froma particular international terrorist group.

Agents al so investigated their individual cases with the
knowl edge that any case infornmation recorded on paper and stored
in case files was potentially discoverable in court. Thus, there
was a disincentive to share information, even wth other FB
agents and anal ysts. Anal ysts were di scouraged from produci ng
witten assessnents which could be discoverable and used to
attack the prosecution's case at trial.

In the investigative arena, the field office had prinacy.
Counterterrorisminvestigations were run by the field, not
headquarters. Mreover, the field office that initiated a case
mai nt ai ned control over it, an approach the FBI called the
"Ofice of Origin Mdel." This decentralized managenent
structure allowed field offices to set their own priorities,
with little direction from headquarters.

Managenent priorities and chall enges. The FBI determn ned
early on in the 1990s that a preventive posture was a better way
to counter the growing threat frominternational terrorism In
its first budget request to Congress after the 1993 Wrl d Trade




Center bonmbing, the FBI stated that, "nerely solving this type
of crime is not enough; it is equally inportant that the FBI
thwart terrorismbefore such acts can be perpetrated.”

By the late 1990s the FBI recognized that certain [imtations
underm ned a preventive counterterrorismstrategy and it
initiated several significant refornms. Yet the FBI's | eadership
confronted two fundanmental challenges in countering terrorism

First, the FBI had to reconcile this new priority with its
exi sting agenda. This inmediately required choi ces about whet her
to divert experienced agents or scarce resources fromcrimna
or other investigative or intelligence work to terrorism As the
terrori smdanger grew, Director Freeh faced the choice of
whether to lower the priority the FBI attached to work on
general crinme, including the war on drugs, and allocate these
resources to terrorism

The Departnent of Justice inspector general found that when
the FBI designated national and econom c security as its top
priority in 1998, it did not shift its human resources
accordingly. Although the FBI's counterterrorismbudget tripled
during the md-1990s, FBI counterterrorism spendi ng renai ned
rel atively constant between fiscal years 1998 and 2001. The
i nspector general stated that before 9/11, the Bureau devoted
significantly nore special agent resources to traditional |aw
enforcenent activities, such as white collar crine, organized
crinme, drug and violent crime investigations, than to donestic
and international terrorismissues. According to another
external review, there were twice as many agents devoted to drug
enforcenment matters as to counterterrorism On Septenber 11th
2001, only about 6 percent of FBI's total personnel worked on
counterterrorism

Former FBI officials told us that prior to 9/11, there was
not sufficient national conmtnent or political will to dedicate
t he necessary resources to counterterrorism Specifically, they
bel i eved that neither Congress nor the Ofice of Managenent and
Budget fully understood the FBI's counterterrorismresource
needs, nor did the FBI receive all it requested fromthe
Department of Justice under Attorney General Janet Reno.

Reno told us that the Bureau never seened to have sufficient
resources, given the broad scope of its responsibilities. She
said, in light of the appropriations FBI received, it needed to
prioritize and put counterterrorismfirst. She also said that
Director Freeh seened unwilling to shift resources to terrorism



fromother areas, such as violent crine. Freeh said it was
difficult to tell field executives they needed to do additiona
counterterrorismwork w thout additional resources.

Finally, even though the nunber of agents devoted to
counterterrorismwas limted, they were not always fully
utilized in the field offices. W |earned through our interviews
that prior to 9/11, field agents often were diverted from
counterterrorismor other intelligence work, in order to cover
maj or crimnal cases.

The second core challenge was a | egal issue that becane a
managenent chall enge as well. Certain provisions of federal |aw
had been interpreted to limt conmunication between agents
conducting intelligence investigations and the crimna
prosecution units of the Departnent of Justice. This was done so
that the broad powers for gathering intelligence woul d not be
sei zed upon by prosecutors trying to make a crimnal case. The
separation of intelligence fromcrimnal investigations becane
known as "the wall."

New procedures issued by Attorney General Reno in 1995
required the FBI to notify prosecutors “when facts and
circunstances are developed in a foreign intelligence or
counterintelligence investigation that reasonably indicate a
significant federal crinme has been, is being or may be
commtted.” The procedures, however, prohibited the prosecutors
from quote, "directing or controlling," close quote, the
intelligence investigation.

Over time, the wall requirenent canme to be interpreted by the
Justice Departnent and particularly the Foreign Intelligence
Surveillance Court as inposing an increasingly stringent barrier
to conmuni cati ons between FBI intelligence agents and cri m nal
prosecutors.

Despite additional guidance on information sharing issued by
Attorney General Reno in February 2000, and by Deputy Attorney
General Larry Thonpson in August, 2001, the wall remained a
source of considerable frustration and concern within the
Justice Departnment. Justice Departnent prosecutors and FB
crimnal agents were responsible for large crimnal cases |ike
t he enbassy bonbings. The intelligence side of the FBI, though,
had the | egal tools essential for donmestic intelligence work,
such as FI SA surveillance. In this environment, donestic
counterterrorismefforts were inpaired.



Attenpts at reform There were attenpts at reform Start with
the 1998 Strategic Plan. The FBI issued a five-year strategic
plan in May, 1998, spearheaded by Deputy Director Robert Bryant.
The plan nmandat ed devel opnent of a strong intelligence base,

i ncl udi ng human sources, intelligence collection and reporting
requi rements. As a result of the strategic plan, the FBI created
an Ofice of Intelligence that was superseded by a new

| nvestigative Services Division created in 1999. That division
was intended to strengthen the FBI's strategic analysis
capability across the spectrumof traditional crimnal,
counterintelligence and counterterrorismcases. Thus, for the
first tinme, the strategic analysis function was nmade i ndependent
of the operational divisions.

The Investigative Services Division also was intended to
i ncrease the professional stature of analysts. An internal
review of the FBI's intelligence analysis function at the tine
found that 66 percent of the Bureau's anal ysts were not
qualified to performanal ytical duties. The review nade
reconmendations for inprovenents. It appears that these
recommendati ons were either not inplenmented or not enforced. The
new di vi sion did not succeed. FBI officials told us that it did
not receive sufficient resources, and there was ongoi ng
resistance to its creation fromthe senior managers in the FBI's
operational divisions. Those managers feared | osing control,
they feared | osing resources, they feared they would be unabl e
to get the assistance they wanted fromthe new division's
anal ysts. Director Robert Muieller dismantled the division soon
after the 9/11 attacks. W will discuss his changes in Staff
Statenent No. 12.

The CounterterrorismDivision and MAXCAP 05. In 1999, the FB
al so created separate Counterterrorismand Counterintelligence
Di visions to ensure enough focus on these m ssions.

By |ate 1999, Dal e Watson, the first head of the new
Counterterrorism Division, recognized the urgent need to el evate
the counterterrorismcapacity of the FBI organi zation-w de. He
devel oped the strategy he called MAXCAP 05. Hi s goal was that
the Bureau reach its maxi mum feasi ble capacity in
counterterrori smby 2005 through a strategy focused on
intelligence gathering, valid and straightforward reporting and
tracki ng nechani sns, effective interagency |iaison and
cooperation, and accountabl e program managenent .

During July and August of 2000, at four regional conferences,
CounterterrorismDivision | eadership presented the new strategy



to all of the FBI's assistant directors and special agents in
charge of the FBI's 56 field offices. Field executives told

Wat son they did not have the analysts, linguists or technically
trai ned experts to carry out the strategy. Watson asked for help
fromthe Training D vision and the new Investigative Services
Division. Watson told us that trying to inplenment this strategy
was t he hardest thing he had ever done in his life.

One year after the regional conferences, alnost every FBI
field office's counterterrorism programwas assessed to be
operating at far bel ow maxi mum capacity. Watson thought the FB
had to step up to a najor choice of mssion, perhaps turning
over a significant share of narcotics enforcenent to the DEA in
order to free up resources for countering terrorism Although he
t hought FBI director Freeh was synpathetic, most FBlI managers
opposed such a fundanental change before 9/11, and none of the
pre-9/11 budgets made that choice.

The FBI's new counterterrorismstrategy was not a focus of
the Justice Departnent in 2001. Attorney General Ashcroft told
us that upon his arrival at the departnment, he faced a nunber of
chal | enges that signaled the need for reformat the FBI. He
nmenti oned the Ruby Ri dge and Waco incidents, the Wen Ho Lee
investigation, FBI agent Robert Hanssen's espionage, the late
di scovery of FBI docunents related to the Tinothy MVei gh case,
and public disclosures about |ost |aptops and firearns.

The new Bush admi ni stration proposed an 8 percent increase in
overall FBI funding for fiscal year 2002. This included the
| ar gest proposed percentage increase in the FBI's
counterterrorismprogram since fiscal year 1997. On May 9, 2001,
Attorney Ceneral John Ashcroft testified at a hearing on U S
efforts to conbat terrorism He testified that the Justice
Departnent had no higher priority than to protect citizens from
terrorist attacks.

On May 10th, the departnent issued gui dance for devel opi ng
the fiscal year 2003 budget that nmade reducing the incidence of
gun vi ol ence and reducing the trafficking of illegal drugs
priority objectives. Watson told us that he alnost fell out of
his chair when he saw the nmeno, because it nmade no nention of
counterterrorism The departnent prepared a budget for fiscal
year 2003 that did not increase counterterrorismfunding over
its pending proposal for fiscal year 2002. It did include an
enhancenent for the FBI's information technol ogy program
i ntended to support the collection, analysis and rapid
di ssem nation of information pertinent to FBI investigations.



Acting FBI Director Thomas Pickard told us he nade an appeal
to Attorney General Ashcroft for further counterterrorism
enhancenents not included in this budget proposal. On Septenber
10th, the attorney general rejected that appeal.

Despite recognition by the FBI of the growing terrorist
threat, it was still hobbled by significant deficiencies. Sone
of those deficiencies were, for instance, in intelligence
collection. Intelligence collection efforts should begin with a
strategy to conprehend what is being collected, identify the
gaps, and push efforts toward neeting requirenents identified by
strategic analysis. Prior to 9/11 the FBI did not have a process
in place to manage its collection efforts effectively. It did
not identify intelligence gaps. Collection of useful
intelligence fromhuman sources was linmted. By the m d-1990s
seni or managers were concerned the Bureau' s statistically-driven
performance systemwas resulting in a roster of nediocre
sour ces.

The wall between crimnal and intelligence investigation
apparently caused agents to be | ess aggressive than they m ght
ot herwi se have been in pursuing Foreign Intelligence
Surveill ance Act (FISA) surveillance powers in counterterrorism
i nvestigations. Moreover, the FlISA approval process invol ved
multiple | evels of review, which also discouraged agents from
usi ng such surveillance. Many agents told us that the process
for getting these FlI SA packages approved was incredibly | engthy
and inefficient. Several agents added that, prior to 9/11, FI SA-
derived intelligence information was not fully exploited anyway,
but was collected primarily to justify continuing the
surveill ance.

The FBI did not dedicate sufficient resources to the
surveill ance or transl ation needs of counterterrorism agents.
Surveil |l ance personnel were nore focused on counterintelligence
and drug cases. Many field offices did not have surveill ance
squads before 9/11. Simlarly, the FBI did not have a sufficient
nunber of translators proficient in Arabic and other | anguages
useful in counterterrorisminvestigations, and that resulted in
a significant backlog of untranslated FISA intercepts by early
' 01.

FBI agents received very little fornmalized training in the
counterterrorismdiscipline. Only three days of the 16-week new
agents course were devoted to national security matters of any
ki nd, counterterrorismor counterintelligence, and nost



subsequent counterterrorismtraining was received on an ad hoc
basis or on the job.

Additionally, the career path for agents necessitated
rotations between headquarters and the field in a variety of
work areas, making it difficult for agents to devel op expertise
in any particular area, especially counterterrorismor
counterintelligence.

We were told that very few field managers of the FBI had any
counterterrori smexperience, and thus either were not focused on
the issue or did not have the expertise to run an effective
program

Finally, agents' investigative activities were governed by
Attorney Ceneral QGuidelines, first put in place in 1976, the so-
call ed Levy Guidelines, and revised in 1995, to guard agai nst
m suse of government power. The guidelines limted the
i nvestigative nethods and techni ques available to agents
conducting prelimnary investigations of potential terrorist
activities or connections. They prohibited the use of publicly
avai | abl e source information, such as that found on the
Internet, unless specified criteria were present. These
restrictions may have had the uni ntended consequence of causing
agents to even avoid legitinmate investigative activity that
m ght conceivably be viewed as infringing on religious |iberties
or lawful political protest. Agents we interviewed believed
these imtations were too restrictive and adversely affected
their intelligence investigations.

Strategic Analysis. It is the role of the strategic anal yst
to | ook across individual operations and cases to identify
trends in terrorist activity and devel op broad assessnents of
the terrorist threat to U S. interests. The goal is not
abstract. Such analysis drives collection efforts. It is the
only way to evaluate what the institution does not know. The FB
had Iittle understanding of, or appreciation for, the role of
strategic analysis in driving investigations or allocating
resour ces.

The role of the tactical analyst, on the other hand, is
geared toward providing direct support to investigations. Agents
vi ewed tactical analysts as perform ng duties that advanced
their cases. They failed to see the value of strategic analysis,
finding it too academ c and therefore irrelevant. Creation of
the ill-fated Investigative Services D vision my even have



worsened this attitude by distancing strategic anal ysts from
agents in the operational divisions.

Mor eover, strategic analysts had difficulty getting access to
the FBI and intelligence conmunity information they were
expected to analyze. The poor state of the FBlI's information
systens neant that anal ysts' access to information depended in
| arge part on their personal relationships with individuals in
the units or squads where the information resided. In short,
anal ysts didn't know what they didn't know As a result, prior
to 9/11 relatively few strategic counterterrorismanal ytica
products had been conpl eted. |ndeed, the FBI had never conpleted
an assessnment of the terrorist threat to the U S. honel and.
According to the Departnment of Justice inspector general, FBI
officials were confortable relying on their individual
pr of essi onal judgnent regarding the terrorist threat and, quote,
"did not value a formal witten assessnment that uses a
structured net hodol ogy, " cl ose quote.

Conmpounding this situation was the FBlI's tradition of hiring
anal ysts fromw thin the agency, rather than recruiting
individuals with the rel evant educational background and
expertise. In our field visits, we encountered several
situations in which poorly qualified adm nistrative personnel
were pronoted to anal yst positions as a reward for good
performance in other positions. Wien the FBI hired or pronoted
people with appropriate analytical skills, the Bureau's |ack of
a long-termcareer path and a professional training program
caused many capable individuals to | eave the Bureau or nove
internally to other positions.

In addition, nmanagers often did not use qualified analysts
effectively, especially in the field. Sone field anal ysts we
interviewed told us they were viewed as "Uber-secretaries,"”
expected to performany duty that was deened non-investigative,

i ncludi ng data entry and answeri ng phones. Headquarters managers
often did not have sufficient staff support, so they too turned
to anal ysts to perform policy-oriented and programrmatic duti es
that were not analytic in nature.

Knowl edge nmanagenent. Prior to 9/11, the FBI did not have an
adequate ability to know what it knew. In other words, the FB
did not have an nechanismfor effectively capturing or sharing
its institutional know edge. FBl agents did create records of
interviews and other investigative efforts, but there were no
reports officers to condense the information into meani ngful
intelligence that could then be retrieved and di ssem nat ed.
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The FBI's private primary informati on nmanagenent system
usi ng 1980s technol ogy al ready obsol ete when installed in 1995,
limted the Bureau's ability to share its information internally
and externally. The FBI did not have an effective system for
storing, searching or retrieving information of intelligence
val ue contained in its investigative files.

Director Freeh told us that he went before congressional
staff and nenbers tw ce a year "begging and scream ng" for funds
to inprove the FBI's information technol ogy infrastructure.
Former Departnent of Justice and FBI officials told us that the
FBI | acked personnel with the necessary expertise leading its
information technol ogy inprovenent efforts, increasing Congress
reluctance to support funding proposals in this area.

Once Freeh brought forner 30-year |BM executive Robert D es
on board in 2000, the Bureau devel oped a conprehensive IT plan
t hat Congress did support. The FBI received congressi ona
approval in late 2000 for the Trilogy project, a 36-nonth plan
for inmproving its networks, systens and software. Dies told us
that given the enormty of the task at hand, his goal was nerely
to "get the car out of the ditch." As of Septenber 2001, the
proj ect was under way but by no nmeans fully inplenented.

The FBI's Joint Terrorism Task Forces, JTTFs, were the
primary mechani smfor sharing counterterrorisminformation with
ot her | aw enforcenent agencies in the field. The FBI expanded
t he nunber of JTTFs throughout the 1990s; by 9/11 there were 35.

The JTTFs, while useful, had imtations. They set their own
priorities in accordance with regional and field office
concerns; nost were not fully staffed. Many state and | ocal
entities believed they would gain little fromhaving a
representative on a JTTF. Most detailees were nmainly there as
liaison rather than as full working nenbers of the JTTFs, and
many did not have access either to FBI information systens or
their own honme agency systens while in the FBI workspace.

Mor eover, the supervisors in their honme agency chains of conmand
often did not have security clearances, nmaking it difficult to
share inportant intelligence informtion.

W were told that at headquarters, information sharing
between the FBI and CI A inproved greatly when the agenci es began
exchangi ng seni or counterterrorismofficials in 1996. After
serving on rotation, they understood each other's agencies and
m ssions better than they had before. But as will be discussed
in the next staff statenent, there were other problens with
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i nformati on sharing between the FBI and the CIA. The FBI's

unw | l'ingness or inability to share information reportedly
frustrated the Wite House national security officials. Richard
Clarke told us that the National Security Council never received
anything in witing fromthe FBI whatsoever. Forner Deputy
Nat i onal Security Advisor Janes Steinberg said the only tine the
FBI gave the NSC rel evant information was during the M|l ennium
crisis. Carke told us that Attorney CGeneral Reno was notified
the NSC could not run an effective counterterrorism program
unless it had access to FBI information.

The Justice Departnent representative on C arke's interagency
group, the CSG has told us, however, that to his know edge,
nei ther C arke nor anyone else at the NSC rai sed any system c
i ssue of FBI information sharing as a policy issue or a matter
to be considered by Attorney General Reno. Reno, in any case,
initiated biweekly briefings of National Security Advisor Berger
with FBI Director Freeh

Reno told us that she was very concerned about the Bureau's
information sharing and intelligence capabilities. In 2000, she
sent several nenoranda to Director Freeh expressing these
concerns. One neno stated "it is inperative that the FB
i mredi ately devel op the capacity to fully assimlate and utilize
intelligence information currently collected and contained in
FBI files and use that know edge to work proactively to identify
and protect against energing national security threats.” Reno's
requi rements included inproved information sharing, inproved
counterterrorismtraining, a threat assessnent, and a strategy
to counter the threat. It is not clear what actions the FBI took
in response to these directives fromthe attorney general.

Terrorist financing. The FBI worked hard on terrori st
financing investigations. The Bureau primarily utilized an
intelligence approach. Agents in a nunber of field offices
gathered intelligence on a significant nunber of suspected
terrorist financing organi zations. Before 9/11, those FB
of fices had been able to gain a basic understandi ng of sone of
the | argest and nost problematic conspiracies that have since
been identified.

The agents understood that there was a network of extrem st
organi zations operating in the United States supporting gl oba
Islami c jihadi novenents. They did not know the degree to which
these extrem st groups were associated with al Qaeda. It was
al so uncl ear whet her any of these groups were sending noney to
al Qaeda.
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The FBI operated a web of informants, conducted el ectronic
surveillance, and had opened investigations in a nunber of
of fices. Numerous offices, including New York, Chicago, Detroit,
San Di ego and M nneapolis, had significant intelligence
i nvestigations into groups raising noney for extrem sts. Many of
t hese groups appeared to the FBI to have sone connection to
either al Qaeda or Bin Ladin.

But the problens in the FBI's counterterrorism program
affected these investigations, too. The FBI was hanpered by an
inability to devel op an endgane. Its agents continued to gather
intelligence with little hope that they would be able to nake a
crimnal case or otherw se disrupt the operation. Agents were
stym ed by rules regarding the distinction between intelligence
and crimnal cases, in part due to the wall then in place
between crimnal and intelligence investigations, as described
above.

Making a terrorist financing case was at |east as difficult,
per haps nore so, than other simlarly conplex international
financial crimnal investigations. The noney inevitably noved
overseas. Once that occurred, the noney was nuch harder to
track, and the agents were at a dead end. In addition, due to
the FBI's inadequate information managenent systens, strategic
anal ysis and information sharing capabilities before 9/11, the
FBI | acked a fundanental strategic understanding of the nature
and extent of the al Qaeda fundraising problemin the U S

As a result, the FBI could not fulfill its responsibility to
provide intelligence on donestic terrorist financing to
policymakers. It did not contribute to national policy
coordination on this issue. Instead, FBlI agents sinply kept tabs
on the fundraisers, even as mllions of dollars flowed to
foreign Islamc extrem sts.

Conclusion. Fromthe first Wrld Trade Center attack in 1993,
FBI and Departnment of Justice |eadership in Washi ngton and New
Yor k becane increasingly concerned about the terrorist threat
fromlslamc extremsts to U S. interests, both at home and
abroad. Throughout the 1990s the FBI's counterterrorismefforts
agai nst international terrorist organizations included both
intelligence and crimnal investigations. The FBI's approach to
i nvestigations was case- specific, decentralized and geared
toward prosecution
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Significant FBlI resources were devoted to after-the-fact
investigations of major terrorist attacks, resulting in severa
successful prosecutions.

The FBI attenpted several reformefforts ai ned at
strengthening its ability to prevent such attacks, but these
reformefforts failed to effect change organi zati on-w de.

On Septenber 11, 2001, the FBI was limted in several areas
critical to an effective counterterrorismstrategy that could
prevent attacks. Those working counterterrorismmatters did so
despite limted intelligence collection and strategi c anal ysi s
capabilities, despite a |limted capacity to share information
both internally and externally, despite insufficient training,
an overly conplex | egal regine, and despite inadequate
resour ces.

MR KEAN:. W will now hear fromour first witness. Qur first
wi t ness, the Honorable Louis J. Freeh, who served as the
director of the Federal Bureau of Investigation from 1993 to
2001.

Director Freeh, we're very pleased to welconme you this
norning. WIIl you please rise and raise your right hand.

Do you swear or affirmto tell the truth, the whole truth and
not hi ng but the truth?

MR. FREEH:. | do.

MR. KEAN: Pl ease be seat ed.

Director Freeh, your prepared statenent will be entered into
the record in full. As you know, we've got an agreenent that
your statenment summarized will be about 10 minutes |long. And so

pl ease proceed.

VR. FREEH: Thank you, M. Chairman, nenbers of the
Conmi ssi on.

Let me just begin by again expressing publicly nmy condol ences
to the famlies of the 9/11 attack and to extend my prayers and
support for themand ny wi shes that this conmm ssion, as the
joint intelligence comnmttees before it, does not only find sone
answers but certainly recommendati ons for change and
i nprovenent, many of which have al ready been undertaken, so that
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this type of awful, horrific human and personal tragedy never
af fects anyone el se.

| wanted to just make a couple of points. | certainly
appreciate the work of the staff and the report of the executive
director. And, maybe not addressing all the details of what has
been a very careful review of the FBlI operation certainly prior
to Septenber 11th and thereafter and a very good audit with
respect to many of the prograns and operations, | would like to
tal k about sone |arger general issues and certainly then engage
i n what ever questions you want.

| think the point that | would |ike to nmake is that it is

inperative, in ny view, that the Conm ssion distinguish between
t he period before Septenber 11th and the period after Septenber
11th; that this is, | would respectfully suggest, a centra
question for the Conm ssion and for the American people. And |
think the inability to focus on that question |eaves not only a
| ot of speculation but, I think, a lot of msinformtion about
sone of the activities and sone of the dynam cs here invol ved.

| guess ny viewis that al Qaeda declared war on the United
States in 1996. That's when bin Ladin issued his first fatwa.
The 1998 fatwa was nuch nore specific. It directed his followers
to kill Americans anywhere. That was fol |l owed by attacks agai nst
Anericans soldiers in Yenen in 1992, which was actually the
subj ect of a Southern District of New York FBI indictnent
returned in June of 1998 prior to the attacks against the
enbassies in East Africa.

The attacks upon the Anmerican soldiers in Somalia, in Project
Restore Hope, was an activity sponsored and directed by al Qaeda
soldiers. That, as you know, was one of the overt acts publicly
identified in the New York City indictnment with respect to bin
Ladi n. The attacks agai nst the enbassies in 1998, acts of war
against the United States; the attacks agai nst our warship in
2000, acts of war against the United States.

| renmenber briefing Senator Kerrey and Senator Shel by after
one of these attacks. It was the enbassy attacks. And he asked
me a very good question, a question | think is maybe nore
relevant today than it was then.

And he said, "Wy is the FBI over in East Africa, hundreds of
FBI agents sifting through a crinme scene, maintaining chain of
custody, talking to people and giving themtheir Mranda rights,
when this is an act of war against the United States?”
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And ny response then, as it would be now, is that absent a
decl aration of war back by the United States against al Qaeda,
agai nst this very conpetent and very dangerous terrori st
organi zation, we were left with the tools that were available to
fight terrorismand to neutralize and incapacitate not just bin
Ladi n but many of his operatives and allied organi zations.

The point there is not that anybody in the FBI or anybody in
the United States thought that investigating these cases was the
best response to a war that was declared against the United
States. You could poll any FBlI agent, any jury that tried and
convicted many of the people in these cases, and they would tel
you absolutely not. An arrest warrant -- two of themfor bin
Ladin in the Southern District of New York -- was not going to
deter himfrom what happened on Septenber 11th.

But the point of these investigations was, in the absence of
i nvadi ng Af ghani stan, in the absence of arned Predator m ssiles
seeki ng out our enem es, in the absence of all the things that
were appropriately done after Septenber 11lth, when the United
States declared war back on al Qaeda, we were left with
al ternatives which were better than no alternatives. And as |
said in ny statenent, sonetinmes they worked.

And the investigations were not investigations that dealt
wi th individuals. When the FBI investigated La Cosa Nostra, it
wasn't investigating a particular person or group of people; it
was investigating the organi zation and the enterprise. The
purpose there was to get as nuch information as possible to
i ncapacitate the | eadership and di ssolve the organi zation. The
Watergate investigation would be the sane exanple of that. These
i nvestigations were not cases, they were initiatives that were
designed to gather information.

So before Septenber 11th, nost of the information that was
residing in the United States governnent with respect to a
Qaeda cane from FBI investigations, not fromintelligence
operations, not fromcollection. It cane fromthe cooperating
wi t nesses that we found in 1993 after the Wrld Trade bonbing in
February, the FBI conducting an investigation, but an
investigation that went to the identification of the people who
m ght have been involved in supporting that attack, led to, if
you recall, the prevention -- | stress that word, the prevention
-- of a second major terrorist attack against the United States
in New York City, which was called the "Day of Terror."
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And the organi zation was going to bl ow up tunnels and bri dges
and the United Nations and federal office buildings, killing
potentially thousands and thousands of Anericans. It was the
investigation of the Wirld Trade tower that prevented that and
al so gave us an arrest warrant for one Ranei Yousef.

Ranezi Yousef, related to Shei kh Khalid Mohamed (sic), one of
the architects of the Septenber 11th attack. He was found in
Paki stan, staying in an al Qaeda guest house, by FBlI agents who
had an arrest warrant, and wi thout that arrest warrant he would
never have been brought back to the United States. Wiy was it
i nportant to have an arrest warrant? Because incapacitating him
woul d prevent himfromfurther attacks against the United
States. As you know, in 1995 he and others -- Shei kh Khalid
Mohaned (sic) being one of them-- were planning to blow up 12
U S airliners over the Pacific Ccean, killing hundreds of
Americans. That was aborted due to a series of events, but
precisely the FBI crimnal investigation served to prevent that
f r om happeni ng.

My point is that these investigations are projects that seek
to gat her maxi mum anmount of information so the organization can
be stopped fromcomitting future acts of terrorism It was
never our notion in the FBlI that crimnal prosecutions of
terrorists and investigations of their organizations was a
substitute for mlitary action, for foreign policy action, for
the United States doing what it did on Septenber 11th: decl aring
war on an eneny that had declared war on us nmany years ago.

The point of it is that these investigations, as they
exi sted, prevented acts of terrorismwth very limted
resources. The FBI, as you know, before Septenber 11th had
t hree-and-a-hal f percent of the federal governnent's
antiterrorismbudget. And it's no news to anybody that for many,
many years, as your executive director recounted, the resource
i ssue and the legal authority issue certainly limted what we
were able to do before Septenber 11th.

In the budget years 2000, 2001, 2002, we asked for 1,895
people -- agents, linguists, analysts. W got a total of 76
peopl e during that period. That's not to criticize the Congress,
it'"s not to criticize the Departnent of Justice; it is to focus
on the fact that that was not a national priority. To repeat
what we saw in the 2000 Presidential election, terrorismwas not
di scussed; this was not an issue that the candi dates tal ked

about, that the American people tal ked about during that period,
and this was right after the attack on the U S S. Cole.
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For many, many years, a l|lack of these resources, and maybe
nore inportantly, a lack of legal authority, prevented us from
doi ng what was easily done after Septenber 11th. The PATRI OT
Act, the Novenber 18, 2002 decision by the Court of Review,
whi ch threw out a 20-year interpretation of the FISA statute;
the court said to the judges, to the Departnent of Justice, to
the FBI, to the intelligence conunity: You've been ni sreading
the statute for 20 years. Not only does the PATRI OT Act provide
for this, but the actual statute provides for that. So this wall
that had been erected was a self-erected wall by the United
St at es governnent, confirmed by interpretation by the FISA
Court, but when challenged for the first tine in 20 years, was
found by the Court of Review to be inconsistent with the statute
as well as inconsistent with the Constitution.

All of these things being said, the point I guess | want to
make to you this norning, and which I tried to nake in ny
statenent, is that we had a very effective programw th respect
to counterterrori smbefore Septenber 11lth, given the resources,
in ny view, and given the authorities that we had. Bin Ladin was
indicted in June of 1998. He was indicted again after the
Afri can bombi ngs. He was put on our top 10 |list. George Tenet
and | reviewed plans to have himarrested and taken into custody
i n Af ghani stan and brought back to the United States. | went
over to see then-Chief Executive Musharraf in 2002 and nade the
case for himthat this person be thrown out of Afghanistan; that
he help us take himinto custody so we could bring himback to
the United States. All of the other things that were being done
were being done in a limted franmework given, again, |ack of
resources, and maybe nore inportantly, the | egal authorities
that we had to live wth.

MR. KEAN:. |f you could wap up now, your tinme's up

MR. FREEH Thank you, M. Chairman.

The final point | think I want to make then is that we can
change the | aw, we can pass new statutes, we can add billions of
dollars to the fight. W need to keep in perspective, however,
what was the reality before Septenber 11th; what was the reality
thereafter. And at the end of the day, the FBI, as a part of the
Departnent of Justice, has to obey the | aw. And what ever that
law is, it's one that protects us. It protects our constitution,
it also protects our people. And that |aw can change. But |
think we have to keep in mnd that when that changes, we can't
j udge what happened in the past by different standards.
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Thank you.

MR. KEAN:. Thank you, sir.
Comm ssi oner Fi el di ng?

MR. FIELDING Mrning, M. Director. Thank you very nuch for
being here today and for all the cooperation you' ve provided to
the Conmi ssion and its staff in closed sections heretofore and
for your very fulsome statenent that you gave us. And, al so,

t hank you on behal f of the whol e comm ssion for your public
service, both in the executive and judicial branch.

| amsure it's no surprise to you or anybody here that
there's a lot of interest in today's hearings and there's a | ot
of interest sinply because on Septenber 11th we were totally
beaten. W were beaten and all our systens failed. Qur systens

to stop hijackings failed. Qur intelligence -- donmestic and
foreign apparatus -- failed. W had 19 people who were able to -
- sone of whom were known by the CIA to be terrorists -- entered

our country, got visas, were living under their own nanmes in
this country, took flight | essons, beat the security screening
with knives to get into the aircraft, and turn four aircraft
into mssiles. And they had to have -- it was interesting, they

had to have a 100 percent success in order to do this and they
di d.

So we've now found in our discovery that there have been sone
clues; some dots, as we say, mght have been connected were not.
We' re not passing judgnent on that at this point, but what we're
trying to determne here is howthis intelligence failure
occurred so that we can deny it fromoccurring again, if at al
possible. And quite frankly, we're also trying to determ ne
whet her the FBI should continue to have its counterterrorism
responsibility, whether it's capable of carrying out the new
m ssion of counterterrorismand the enhanced m ssion and the
enhanced responsibilities. So we appreciate your being here.

You becane the director in Septenber of '93 and had a | ong
service through June of '01, so you're clearly aware of the
terrorists targeting U.S. interests in the '90s.

It was often said that because you're a forner field agent
yoursel f that you had little time for headquarters, and that you
created or enhanced what has been described to us as the
"culture of the field."” And during your tenure counterterrorism
i nvestigations were run out of the field, as we understand it.
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And the New York field office was the office of origin for al
Qaeda, and therefore, our -- as the staff statenent said, our
expertise for a large part was there. Now, also in 1994 when you
came on, you reassigned over 600 headquarters supervisory

adm ni strative agencies out into the field, ostensibly to nmake
the FBI nore efficient and to put nore FBI agents on the street.

Now, sone have | ooked at this approach -- and | want to read
a quote. It says, "The FBI's policy to decentralize
investigations was inefficient for counterterrorismoperations,
especially against international terrorist targets,” and that's
fromthe report of the House Permanent Select Commttee on
Intelligence that anal yzed this approach. So ny first question
to you is -- you obviously nade this decision. How -- to you,
what were the strengths of this approach, of using the office of
the origin concept as opposed to the FBI's now current, nore
centralized approach to counterterrorisnf

MR. FREEH. Well, you' ve asked a nunber of questions. Let ne
see if | can respond to sone of them

Wth respect to the 600 agents being assigned out of
headquarters, that wasn't because | believed that we shoul dn't
have them in headquarters but should have themin the field; it
was because for 22 nonths the FBI had a hiring freeze. So we
wer e having offices around the country, literally the RA offices
-- the resident agencies -- becom ng vacant because there were
no agents being hired. Twenty- two nonths, not one FBI agent was
hired. So ny reassignnments in 1994 were not to decentralize the
FBI; it was to put agents in spaces where they had to be put
wWth respect to that.

Al Qaeda. In ternms of the cases, as you call themcorrectly,
but also the investigation of al Qaeda was centralized in New
York City. That's where the primary office and the three squads
that were established ultimately in New York City dealt with the
Col e bonbing, the East Africa bonmbing as well as the al Qaeda
organi zation in general. That doesn't nean that we didn't
organi ze and centralize and direct those investigations from
headquarters.

We set up, as your executive director nentioned, in 1999 a
Counterterrorism D vision.

The purpose of the CounterterrorismDi vision was to control
and hel p support a national program where cases, although they
have to be worked in the field -- that's where the U S
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Attorneys are -- they also were directed and supervi sed by
headquarters.

It was interesting that when | submtted the proposal for the
CounterterrorismDbDivision, with the full support of the attorney
general, Janet Reno, it took nine nonths for the Ofice of
Managenent and Budget and the Congress to approve that. Which
again goes to nmy point before about the priorities with respect
to getting things done.

W had an al Qaeda/ Osama bin Ladin unit set up at
headquarters. In our SIOC operation we had 24 by 7 coverage of
those matters and those cases. So the cases were being worked in
New York City. | don't know where el se they could have been
wor ked. But the coordination between headquarters and the field,
in m view, was very, very good.

Now, | got involved very directly in many of those
operations. For instance, | went to Pakistan to ask M.
Musharraf to help us arrest Bin Ladin. | also asked himfor
W t nesses, which he ultinately agreed to send, one to New York
City for the trial. | went to East Africa and negotiated the
return of Odeh and sone of the other hijackers to be prosecuted
in New York, where they were convicted. So there was a | ot of
headquarters involvenent; in fact, there was huge headquarters
i nvol venment in the New York cases. The fact that they were in
the field was just the reality of that's where cases are, and
that's where grand juries and prosecutors and courts are.

But the point is that that group of New York City agents were
functioning not just as case agents, they were the intelligence,
they were the analysis, they were the whol e enbodi ed know edge
of the United States governnent at that time with respect to al
Qaeda and its principals. And their job was to disable the
organi zation, elimnate the | eadership of -- at that point by
arrest or custody. And many efforts, heroic efforts on their
part were extended in that regard.

MR. FIELDI NG GCkay. Then if the -- is it your testinony that

the al Qaeda cases, if you will, that were being run out of the
New York office were really being directed out of headquarters?

MR. FREEH: Yes, sir.

MR FI ELDING Then help ne a little. How under that structure
woul d the rest of the field offices really have the sane sense
of urgency, understanding or knowhow, if you will, to
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contribute to the antiterrorist -- the counterterrorismeffort?
For instance, use as the exanple, the infanobus or fanous
"Phoeni x nmeno" that never seens to get where it should get.
Coul d you comrent on that?

MR. FREEH:. On the Phoeni x nenp or the fact that we had the
expertise in New York City?

MR. FIELDING Both. Both. I'musing that as an exanple. Isn't

this decentralization inhibit the interplay between the offices,
so to speak?

VMR. FREEH: Wel| again, | guess | don't agree with the term
"decentralization.” | nmean, the cases had to be worked where
they were worked. W had a body of expertise with respect to a
Qaeda and Bin Ladin resident in New York. W had an equal and
anple, in ny view, body of expertise at our headquarters with
Dal e Wat son and Debbie Stafford and M ke Rolince -- all the
peopl e that your staff has spent many, many hours with over the
| ast few nonths. So, you know, we didn't only have the expertise
in New York. And Dale's job and M ke Rolince's job and the
counterterrorismsection, before it was the Counterterrorism
Division's job, was to ensure that, first of all, expertise was
avail abl e to support cases in snmaller offices that perhaps
didn't have that kind of experience, would not have had that
ki nd of experience.

The purpose of, you know, MAXCAP 05, the purpose of sem nars,
t he purpose of SAC conferences was to dissenm nate all that
i nformati on and nake sure that the field not only was aware of
t hose investigations, but if they had matters in their own
divisions -- and there were 70 cases around the FBlI in the
surmer of 2001, not on al Qaeda nmenbers or Bin Ladin supporters,
but on fundanentalist jihadists who were of great interest to
t he Bureau because of their potential, as we saw in East Africa
and ot her cases, to be co-opted and enlisted into operations --
so the decentralization | don't think is something that | would
characterize it as.

Wth respect to the Phoeni x nmeno, which is your second
question, you know, ny understanding of that neno, nostly what
|"ve read in the newspapers, is that it was sent to
headquarters; it was not decentralized in the sense that it
never made it to headquarters. It was |ooked at there. It was
anal yzed. Peopl e took what they thought was the appropriate
action at the tine.
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| know, as a aftermath of the information contained in that
meno, everyone was interviewed -- the people who were identified
in the neno. Al the |eads were run out after the fact. And
t here was not hing about the information contained in that neno,
as far as I've read, or as | understand it, that would have | ed
you to Septenber 11th.

MR. FIELDING Well, then do you disagree -- well, let nme ask
it another way. The PENTTBOMB i nvestigation is now being run out
of headquarters. Wuld you disagree with the way that Director
Muel l er is running that?

MR. FREEH: No. Again, | think, after Septenber 11th, there
had to be a conpletely new restructuring of how counterterrorism
cases and operations were going to be conducted. So | woul d not
have any di sagreenent with that.

And by the way, if you were going to do a crim nal
prosecution there, not that that would be appropriate, you would
do it in the Eastern District of Virginia. So it wouldn't make
any sense for agents in New York City to be working on it, if
you were to do a crimnal case.

MR. FIELDING So you think that post-9/11 that's the better
way to run counterterrorismcases?

MR. FREEH | don't think you can run counterterrori smcases
out of headquarters. That's not ny experience or ny view |
think you have to coordinate them out of headquarters. The
I'i ai son throughout the governnent, the ability to share
intelligence, the overseas connections that are necessary -- you
can't run it wthout headquarters, but you can't prepare a
crimnal case for a field presentation in a U S. district court
i n headquarters. That's just ny own view.

MR. FIELDING Let ne switch gears for a second. In Septenber
of 1999, the GAO issued a report that reconmmended that the FB
devel op a national -level terrorist threat and risk assessnent,
so it could be used how-- to determ ne how to allocate
resources and budget in dealing with donestic threats, plus the
-- analyzing the likelihood of such a threat, and to identify
any potential intelligence gaps, | believe, was part of the
charter.

And it was ny understanding that the departnent and you
agreed to do that. And that's Septenber -- or the end of '99,
and that wasn't conpleted until January of 2003.
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And when we were talking to people that were involved in
that, a senior CIA official that was detailed to the FBI after
9/11 told the Commri ssion that the assessnent was conpl et ed
actually by Cl A anal ysts that had been detailed to the FBI,
since the FBI anal ysts were not capabl e of producing such a
product .

Now, I'd |ike your corment on that and even the deeper

question of was the FBI unwilling to do an analysis or was it
unable to do an analysis from'99 at |least until you left?

MR. FREEH. Well, | don't think it was incapable of doing
that. In fact, there were anal yses that were made with respect
to assessnents which were done in the context of the

CounterterrorismDivision, which was set up at about the sane
tinme.

Did we have a deficiency with respect to anal ytical
capability? Absolutely. | tal ked about that at appropriation
heari ngs over many years. Mst of the non-agent resources in our
t hree-year request for 1,895 people were anal ysts. They were
peopl e who coul d perform strategic, as opposed to tactical,
analysis for us and give us the type of strategy plans and
di sruption plans that we began to see actually in the spring and
summer of 2001 in the FBI with respect to al Qaeda. But that
capability was not there when | was director. You know, we're in
the process now of hiring 900 anal ysts, but that's 2004. It
doesn't cover the gaps over many, nmany years, particularly the
years that you cite.

MR. FI ELDI NG But you would agree that counterterrorism needs
that as a conponent of its total effort, would you not?

MR, FREEH. Absolutely. It needs |linguists, which were al so,
you know, requested year after year. W asked for the authority
to hire Arabic and Farsi speakers at a higher rate than the GS
scale provided for in New York City. You can't hire an Arabic or
Farsi speaker for a GS5-6 salary, which is what we were rel egated
to. W did get a brief experinment with respect to a Title 5
exenption, but not what is now avail able and funded at |east to
t he point where you can nake an initiative.

MR. FIELDI NG GCkay. Now, the last -- oh, | guess that is ny

last one. I"'msorry, | see ny tine is up. Thank you, M.
Director.

VR. FREEH: Yeah
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. KEAN: Conmi ssi oner Ben- Veni ste.

BEN- VENI STE: Good norning, Director Freeh.

2 3 |3

FREEH. Good nor ni ng.

MR. BEN-VENI STE: As you know, the purpose of this conm ssion
may be divided into two broad categories. First, we are charged
with providing a full accounting of the 9/11 catastrophe, a
chal I engi ng i nvestigative responsibility. Second, we're asked to
make recommendations in a wide variety of areas, all of which
with the common goal of inproving the security of our nation.

We shoul d be rem nded that the ability to have such a
comm ssion to operate in part through public hearings and to
ultimately deliver a report to the President of the United
States, to the United States Congress and to the Anerican
peopl e, a report on our findings and recommendations, is a
remar kabl e testinonial to the strength and durability of our
denocracy. Few countries in the world would tol erate, nuch |ess
wel cone, such an open and public process.

Director Freeh, you have served in two of the three branches
of government. You were an FBI agent; an assistant U S. attorney
in the Southern District of New York, an office for which I have
great affection, as you know, and continuing adm ration. |ndeed,
during nmy service as an assistant United States attorney, |
wor ked closely with nmany FBI agents who | regarded as anong the
nost dedi cated and patriotic Anericans |I've ever net. |ndeed,
sone of themare close friends today. You have served as a
federal district court judge in the Southern District of New
Yor k, appoi nted by President Reagan, and then you were appoi nted
by President Clinton to be FBI director. Your experience and
observations will be an inportant source of information for this
comm ssi on.

You have reenphasi zed this norning the fact that the New York
office of the FBI, which was | ed by Janes Kallstrom and then
Barry Mawn and John O Neill, particularly focused on the al-
Qaeda terrorist threat. In fact, John O Neill perished in the
attack on the Wrld Trade Center on Septenber 11, 2001, at the
hands of cowards who nmurdered civilian nmen, wonen and children -
- peopl e who John O Neill had hunted with the determ nation that
sonet i nes bordered on an obsessi on.

| ndeed, in January 2001 O Neill's concerns stinulated an
i nt eragency group white paper, urging greater protection of
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federal buildings in Lower Manhattan. And that white paper noted
that Osama Bin Ladin, his al Qaeda organization and affiliated
extrem st groups currently pose a clear and imediate threat to
U S interests.

Do you recall discussions with John O Neill about the threats
fromal Qaeda or others that m ght occur within the United
States?

MR. FREEH Yes, | do, and particularly in that tine frame. If
you recall, the trial was actually starting in January of 2001.
It went through May. This was the trial of the four subjects in
custody for the East African bonbings. So the New York office,
as well as headquarters and nyself, were intensely concerned
about the security for that trial. And if any of you saw the
courthouse during the period of that trial, there were cenent
trucks, streets closed because we were focused on a donestic
attack in the United States by the co- conspirator in that case,
indicted but a fugitive, Osanma Bi n Ladin.

IMR. BEN-VENI STE: Let me ask you this. You have talked this
nmorning and in your submtted statenent and previously about
your efforts to increase the counterterrori smbudget, efforts
that were not accepted by the Congress of the United States in
al l ocating nore funds for you. But can you tell us whether it
was possible within the FBI structure to reallocate resources
within a particular field office or in general, perhaps using as
an exanpl e Janes Kallstrom the fornmer head of the New York
office of the FBI, who unilaterally shifted resources to
counterterrorismfrom ot her areas?

| believe you have told us in staff neetings that Jim
Kal | strom had half of his crimnal division working on
counterterrorism pulling agents away from such traditiona
investigative efforts as bank robberies, drug investigations,
the type of investigations which can overlap with other federal
agencies or with state and | ocal operations.

Did Kallstroms sort of entrepreneurial decision on his own,
recogni zing the terrorist threat, to nake those reallocations
troubl e you?

MR. FREEH. Well, no, since | concurred init. |I wouldn't cal
it an entrepreneurial decision at all. | nmean, when we needed to
put 400 FBlI agents in East Africa in August of 1998, we put them
there. Now, they weren't allocated in our congressional funding
stream as counterterrori smagents, but we sent themthere
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because we needed themthere. For years in the New York office,
we -- the termis "overburned" the nunber of agents working
counterterrori sm cases.

Now, there were only three squads that were full-tine
assigned to Bin Ladin cases and al Qaeda investigations, but
when we had a trial or we had an energency, |ike we were
preparing for the 50th anniversary of the U N or the NATO
nmeeting or the pope was com ng to New York, we woul d, of course,
al | ocat e hundreds and hundreds of agents who were not authorized
budgetarily to performcounterterrorismassignnents to that job.
So that was sonething we did continuously.

There was never a case, M. Ben-Veniste, anywhere in the
Bureau that | was aware of where we could not assign agents in
an energency or in the threat of danger to help prevent that.
But the reality is, in terns of our congressional budget, they
were not then authorized to be working the nmatters they were
wor ki ng.

VR, BEN-VENI STE: Wel |, given the fact that you concurred and
supported Jimmy Kallstroms efforts in New York City, and given
the fact that there has been criticismabout the FBI's inability
to reallocate resources toward the grow ng threat of terrorism
and real |l ocate those resources, as | say, away from nore
traditional FBI jurisdictional areas which could be covered by
ot her federal and state agencies, how do you answer that
criticisn?

MR. FREEH: Well, | think | would address it by saying two
t hi ngs. One, you know, the positions that are authorized by the
Congress and audited by their coomittees as well as GAO have to
be allocated to the program areas where they' re funded to.
That's nunber one. Now, fromtime-to-tinme, as in the New York
case, we would ask the congressional commttees for tenporary
real |l ocati ons. W woul d advise themas to what we were doing. My
answer to getting counterterrorismresources to fight terrorism
was to ask for them and to ask for themin addition to what we
al ready had.

MR. BEN- VENI STE: Were you ever reprimnded for reallocating
on your own, either on the basis of enmergency or on a nore
general i zed basis, resources to counterterrorismas a result of
congressi onal oversi ght?

MR. FREEH: No, but | think that's because we were doing it on
an energency basis and on a tenporary basis.

27



If we had taken a thousand agents from our crimnal prograns
and assigned themfull-tine to counterterrorismmatters, | don't
bel i eve we coul d have done that. | don't believe the committees
woul d have permtted it at the tine.

VR. BEN-VENI STE: But you did not try that. You did not try --

MR. FREEH: No, | did not try that, because that's not the way
resources are all ocat ed.

MR. BEN-VENI STE: Let me turn to the subject of the state of
the intelligence community's know edge regardi ng the potenti al
for the use of planes, airplanes, as weapons, a subject of
obvious interest to this conm ssion. Did the subject of planes
as weapons cone up in planning for security of the A ynpics held
in Atlanta in 19967

MR. FREEH Yes. | believe it cane up in a series of these, as
we call them special events. These were intergovernnenta
pl anni ng strategy sessions and operations. And | think in the
years 2000, 2001, even going back naybe to the 2000 (sic)
A ynpi cs, that was al ways one of the considerations in the
pl anni ng, and resources were actually designated to deal with
that particular threat.

MR. BEN-VENI STE: So it was well-known in the intelligence
community that one of the potential areas or devices to be used
by terrorists, which they had di scussed, according to our
intelligence informati on, was the use of airplanes, either
packed with expl osives or otherwi se, in suicide mssions.

MR. FREEH. That was part of the planning for those events.
That's correct.

VR. BEN-VENI STE: Now did that cone up -- the sane subject
come up again? | know you carried on fromthe Cinton
adm ni stration through six nonths, nore or |less, of the Bush
adm nistration. Did that subject come up again in the planning
for the G8 summit in Italy?

MR. FREEH | don't recall that it did, but | would not have
been involved in that planning. The FBI would not have been
involved in that particul ar planning.

MR. BEN-VENI STE: W were advised that there was a cap or a

no- fly zone inposed over first Naples, in the pre-planning
session, and then Genoa, during the neeting of the eight heads
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of state, and that subsequently it was disclosed that President
Mubar ak of Egypt had warned of a potential suicide flight using
expl osi ve- packed airplanes to fly into the sunmt neeting and to

MR. FREEH: Yeah. | don't dispute that. But that planning
woul d have done -- be done by the Secret Service, probably the
Depart nment of Defense. W woul d not have been involved in that

event outside the United States, in terns of the special
pl anni ng, al though we probably detail ed sone peopl e there.

MR. BEN-VENI STE: Let nme ask you this. To your know edge,
com ng back to the United States, was the intelligence
i nformati on accunmul ated by the year 2001 regardi ng vari ous
plots, real or otherwi se, to crash planes using suicide pilots
integrated into any air defense plan for protecting the honel and
and particularly our nation's capital ?

MR. FREEH |'m not aware of such a plan.

MR BEN-VENI STE: Can you explain why it was, given the fact
that we knew this information and given the fact that, as we
know now, our air defense systemon 9/11 was | ooking outward, in
a Cold War posture, rather than inward, in a protective posture,
that we didn't have such a plan? Was that a failure of the
Clinton adm nistration, was that a failure of the Bush
adm nistration, given all of the information that we had
accunul ated at that tinme?

MR. FREEH. Well, | mean, | don't know that | would
characterize it as a failure by either adm nistration.

| know, you know, by that tinme there were air defense systens
With respect to the Wite House. There were air defense systens
that the mlitary command in Washington, D.C. area, you know,

had i ncorporated. | don't think there were probably -- at |east,
| never was aware of a plan that contenpl ated conmerci al
airliners being used as weapons after a hijacking. | don't think

that was integrated into any plan. But with respect to air
defense issues and that threat, it was clearly known and it was
i ncorporated, as | nentioned, into standard special events

pl anni ng.

MR. BEN-VENI STE: Into special events, but never into the

actual defense posture for the honel and protection of the United
St at es.
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Let ne ask you a final question with respect to the
M Il enniumthreat. The FBI and the ClI A have been criticized for
being unwilling to work cooperatively together, yet it appears
during the period of heightened alert prior to the MII| ennium
the FBI and Cl A worked cl osely together and had several notable
successes as the result thereof. Could you explain how that
operation worked and whether you reported to the National
Security Council of the United States?

VR. FREEH: Well, with respect to the MIIennium pl anni ng,
reported of course to the attorney general. The attorney general
and | worked very closely in concert with the National Security
Council, with the director of Central Intelligence, the CA
mlitary conponents, civilian conponents. This was an integrated
and | ong-term planning operation with respect to M| ennium
threats, which were not only issues concerning technol ogy
expl oitation but also the occasion of the MIlenniumas a
terrorismattack

But your nore inportant question, | think, is the Cl A-FBI
cooperation. | don't think it was unique to the M| ennium
pl anni ng. My experience in eight years there is that there was
extrenely good cooperation between the FBI and the CIA and that
goes back to matters such as the Cole bonbing, the East African
enbassy bonbi ngs cases. The Al ex Station, which you know from
your staff was set up in 1997, the CIA and the FBI together in a
station dedicated to al Qaeda investigations and di sruption
activities overseas. FBlI agents would regularly acconmpany Cl A
of ficers overseas to exploit al Qaeda cells and disrupt them |
think that cooperation, in nmy view, was a very outstandi ng one
for many years.

MR. BEN- VENI STE: Thank you, sir.

MR KEAN: Comm ssioner CGorelick.

MS. GORELI CK: Thank you, M. Chairman.

|"ve asked for the mcrophone only to say that I will not be
guestioning Director Freeh or Attorney General Reno. Under our
comm ssion policy, several conm ssioners have recused thensel ves
from considering various issues that they worked on or elenents
of the governnent that they've worked with at one tine or
another. Wiile I'mrecused only fromreview of actions during ny
tenure at the Departnent of Justice, which ended in March of
1997, because | worked closely with Director Freeh and with
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Attorney General Reno |'ve decided not to participate in this
guestioning at all.

As my col |l eagues know, the vast preponderance of our work,
including with regard to the Departnment of Justice, focuses on
t he period of 1998 forward, and | have been and will continue to
be a full participant in that work.

So all I will say today is thank you for your testinony
today, Director Freeh

MR. FREEH. Thank you.

MR. KEAN. Thank you. |'ve got a couple of questions. First,
I"minterested in your comruni cations with the Wite House. Wen
you had a serious problemwhere you thought there were threats,
did you go directly to the President or was there another
mechani sm you used to conmuni cate with the White House, either

in the dinton admnistration or the Bush adm nistration -- or
both, | guess.
MR. FREEH. Well, | nean, my procedures would normally be to

communi cate first wwth the attorney general. On many occasi ons
after that comrunication we would go to the White House. If it
was a national security issue we would certainly see the

nati onal security advisor. In the |ast year that Janet Reno and
| served together, we actually had a routine neeting wth the
national security advisor, |I'd say probably every two or three
weeks. We had another one with Secretary Al bright probably once
a nonth. And the purpose of those neetings was to di scuss not
just counterintelligence and counterterrorismmatters, but even
ot her Departnent of Justice issues that had national security

i nplications.

On sone occasions | would go directly to the national
security advisor. | did not have an experience in either
adm nistration of going directly to the President on a matter.

MR. KEAN. Ckay. One of the questions that nay be one of the
nost inmportant that our commission is charged with is |ooking at
the intelligence agenci es and seei ng whet her any changes ought
to be made.

Now, | read our staff statenent as an indictnent of the FB
for over a long period of tine. You know, when | read things
i ke that your -- 66 percent of your analysts weren't qualified,

that you didn't have the translators necessary to do the job,
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that you had FISA difficulties, that you had all the information
on the fundraising but you couldn't find a way to use it
properly to stop terrorism-- and that's w thout counting, of
course, the things that were going on at the sane tine -- Ruby
Ri dge or Waco or the Wn Ho Lee case or the Hanssen case or the
| ost | aptops and firearnms and all the rest.

The present director, your successor, has a whole series of
reforms that he is trying to put to nmake the agency work better.
You tried reforms; you tried very hard to reformthe agency.
According to our staff report, those reforns fail ed.

| guess ny question to you is, looking at this director's
efforts to reformthe agency, can those reforns work or should
t here be sone nore fundanental changes to the agency in the way
we get our intelligence?

MR. FREEH. Well, first of all, | take exception to your
comment that your staff report is an indictnent of the FBI. |
t hi nk your staff report evidences sonme very good work and sone
very diligent interviews and a very technical, alnbst auditing
anal ysis of some of the prograns. | think the centerpiece of
your executive director's report, as | heard it, cane down to
resources and | egal authorities. So, | would ask that you
bal ance what you call an indictnment, which | don't agree with at
all, with the two primary findings of your staff -- one is that
there was a |lack of resources and, two, there were |egal
i npedi nment s.

Wth respect to your question, | certainly support and
applaud the director's efforts -- the PATRIOT Act, the court of
review. A couple billion dollars is certainly a big hel p when

we' re tal king about changes.

Wth respect to the jurisdiction of the FBI, | do not believe
that we should establish a separate donestic intelligence agency
with respect to counterterrorism | think that would be a huge
m stake for the country for a nunber of reasons. One, | don't
think in the United States we will tolerate very well what in
effect is a secret -- a state secret police, even with all of
the protections and the constitutional entitlenents that we
woul d subscribe it with. Anericans, | don't think, |ike secret
police and you would, in effect, be establishing a secret
police. Secondly, if you | ook at the nodels around the world
where this has been tried, it hasn't worked very well, in ny
opi ni on.
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The other thing, it would take a long tinme to integrate. If
t he Honel and Security Departnent and 170,000 people to be
integrated is going to take a couple of years, standing up a
brand new donestic intelligence agency woul d take a decade, and
we woul d | ose very precious tine at a very dangerous tine for
the United States.

I f you |l ook at sonme of the anal yses of M5 operations -- and
you can | ook at the Bi shopsgate bonbing, you can | ook at the
Dockl and bonbi ng, the Matroyan (sp) case -- |I'msure your staff
has | ooked at that -- it's been found to be not very effective.
In fact, one of the studies that | know your staff has | ooked
at, in the United Kingdom-- that |ooked at this, actually said
the FBI was the preferred nodel because it breaks down the
barri ers between enforcenment and intelligence.

A lot of the good work of this conmm ssion has been to
identify the barriers that existed, and still exist, between
intelligence and | aw enforcenent. Standing up a separate
intelligence agency will just increase those barriers. And if
you t hought the wall was a big one, that's a fortress, in ny
view, and will make for a very ineffective counterterrorism
program and | think expose the country to dangers.

So I think we ought to have the Departnment of Justice
supervi sed by the attorney general; FBlI agents who are school ed
in the constitution, who have a transparent operation with
respect to oversight by courts, as well as by Congress. G ve
themthe tools, give themthe |legal authority, give themthe
budget, and they'll do this job very well

It's not very different fromlooking at organized crime, from
| ooki ng at counterintelligence, which, in ny view, the Bureau
has done exceptionally well for decades. The difficulty with the
wal |l was that the wall that was set up in Janet Reno's
gui delines of July 19th were conpletely appropriate with respect
to counterintelligence cases because counterintelligence cases
happen in two dynam cs. One, there is an investigation, and then
there's either an indi ctnment or an expul sion.

Counterterrorismcases are conpletely different. Because of
the threat, there's always an ongoing need to act and to use the
intelligence to prevent attacks fromtaking place. So the wall
is not an appropriate one with respect to counterterrorism and
that's been repaired both by the PATRIOT Act and the Court of
Revi ew.
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MR. KEAN. Thank you
Senat or Kerrey.

MR. KERREY: Thank you very much, M. Chairnman.

Director Freeh, |I'll do whatever | can here to nake sure |

don't call you "Director Carke" as | ask you these questions.
(Laughter.)

But first of all, do you think it was a m stake not to --
t al ki ng about Khobar now, starting at Khobar in '96, not to have
you report directly to the National Security Council and the
Presi dent on what was going on in that investigation?

MR. FREEH: Well, | did report through the attorney genera

and directly to the national security advisor. Are you talking
about Khobar ?

VR. KERREY: Right. | nmean, Dick Carke and M. Steinberg, the
deputy at the National Security Council, said that there was
never anything -- never any witten reports sent by the FBI to

the NSC. |Is that not true?

MR. FREEH. Well, if we're tal ki ng about the Khobar case, you
know - -

MR. KERREY: Well actually, | begin with Khobar, but all the
way through this tine period, it seens to ne it was a m stake
not to have you report directly on what you were learning to the
Nat i onal Security Council or to the President to let him--
because it -- since it was a donestic agency going over to
investigate, as |I've considered it, an act of war against a U S
mlitary installation in Saudi Arabia, it seenmed to ne that
there shoul d have been a reporting right back to the Nati onal
Security Council what was goi ng on.

MR. FREEH But | guess what |'m saying is there was. | nean,
Janet Reno and nyself, together on a very, very regul ar basis;
nmysel f individually on numerous occasions directly with Sandy
Berger, that's all we tal ked about was the Khobar case.

MR. KERREY: In an otherwi se | thought excepti onal staff
report, the staff | think m scorrectly describes the seven cases
that you were involved with, saying that nost of those were
overseas. In truth, three of them were donestic and four of them
were overseas; Wrld Trade Center number one, Landmarks pl ot




nunber one, the MIlennium and indeed, if you include the
threats against the city of New York during the 2001 trial,
there were four donestic attacks and/or efforts.

Did the FBI ever produce an evaluation of the threat to the
honmel and during this period to the President? Or was there one
requested of you?

MR. FREEH:. There was none requested, that |I'maware of. |
don't think we ever furnished a national threat report to the
President with respect to honel and security.

MR, KERREY: | nean, of all the facts in this whol e process
that have just caused scales to fall frommny eyes was |istening
to Betty Ong, flight attendant on Flight 11, talk to the ground

and hear the ground surprised by a hijacking. |I nean, not only
were we not at a high state of alert in our airports, we were at
ease. W stacked arns. | nean, we weren't prepared at all. And

it's baffling to ne why sone alert wasn't given to the airlines
to alter their preparedness and to go to a nuch higher state of
alert. It seens to ne that a |lot of things would have changed if
t hat woul d have happened. And | would respectfully disagree with
your assessnent of the WIlians neno com ng out of Phoeni X,
because | think had it gotten into the works up to the highest
possi ble I evel, at the very least 19 guys wouldn't have got on
to these airplanes with roomto spare.

MR. FREEH. Well, Senator, | served on the Gore Conm ssion, as
your staff may know. And, you know, | thought the |eadership
first of all, by the Vice President there was outstandi ng.

t hi nk the recomrendati ons were outstanding. W spent many, nmany
months witing detail ed recommendati ons that asked for passenger
screeni ng, asked for many, many things which were never

i npl enent ed.

The whol e purpose and the conclusions of that report, if you
read it, was that the airline industry and operations were
vul nerable at nulti points with respect to hijackings and
terrorist attack. So | agree with you, there was no --

MR. KERREY: But, | nean, you said that, you know, we coul dn't
have had a declaration of war because public opinion wasn't
there. 1, by the way, disagree with that.

Publ ic opinion wasn't on the side of the Bosnian war or the
Irag war in the beginning either, and the President nmade a
determ nation in both cases to cone to the Anmerican people and
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say there's a crisis. But even absent a declaration of war, why
did we let their soldiers into the United States? Because that's
what al Qaeda nmen were. They were soldiers. They were part of an
Islamic army called the jihad to conme into the United States.
Wy did we let themin the United States? Wiy did we have -- why
didn't the President -- why didn't President Cinton and/or

Presi dent Bush issue an order to change the FISA procedures and
other orders, to INS, et cetera, to make sure that their sol ders
couldn't get in Arerica? Wiy did we let themin?

MR. FREEH. Well, again, | think part of ny answer is that we
weren't fighting a real war. W hadn't declared war on these
enem es in the manner that you suggest that woul d have prevented
entry had we taken war neasures and put the country and its
intelligence and | aw enforcenent agencies on a war footing. The
Joint Intelligence Conmttee in one of their reports -- | think
| excerpted the conclusion in ny statenent -- said that neither
adm nistration put its intelligence agencies or |aw enforcenent
agencies on a war footing. A war footing neans we seal borders A
war footing neans we detain people that we're suspicious of. A
war footing neans that we have statutes |ike the PATRI OT Act,
al though with tine-et provisions give us new powers. W weren't
doi ng that.

Now, whether there was the political will for it or not, |
guess we coul d debate that. But the fact of the matter is we
didn't do it. And we were using grand jury subpoenas and arrest
warrants to fight an eneny that was using mssiles and suicide
boats to attack our warshi ps.

MR. KEAN:. Conmi ssi oner Thonpson.

MR. THOWPSON: | want to explore in a little nore detail one
of the assunptions of Conm ssioner Ben-Veniste's questions. In
| ooking at the A ynpics, you had a defined event in a defined
pl ace over a defined period of tinme, defined airspace above the
Aynpic facilities. And so | presune that |aw enforcenent
pl anning to prevent any interruption or interdiction of the
A ynmpi cs woul d have i magi ned any kind of possibility of
i ntrusi on of bomb, missile, plane, whatever, into that space. Is
that correct?

MR. FREEH That's correct.

MR, THOWPSON: And t hough you say the FBI was not involved
with the planning of the G8 summt in Italy, the same sort of
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assunpti ons woul d have been nmade, would they not: defined event,
defined place, tinme, airspace?

MR. FREEH. A defined and specific threat in time and pl ace,
correct.

MR. THOWPSON:. Is it a fair assunption to | eap fromthose
ki nds of exanples to the notion that you could, with the best of
intelligence or | aw enforcenent or thought, (have) gone to an
assunption that on any given day in any part of the United
States, on any one of the nore than 4,000 flights that are in
the air on any given day in the United States, utilized the sane
nmet hods and guard agai nst the sanme kind of attacks? O is that a
| eap too far?

MR. FREEH. Well, | think, you know, to amass the kinds of
resources and protective operation that you' ve both alluded to
in your questions, there's a limted capability in ternms of
duration for that kind of an operation.

For instance, with respect to the MIlennium we were
pl anni ng for nonths and nonths prior to that event. And at the
time of the MIIlennium you know, thousands and thousands of | aw
enf orcenent agents and ot her government agents, mlitary
personnel, you know, are on duty around the world because of a
specific event. The attorney general and | were in, you know,
our command post through the night on Decenber 31st. But we
coul d not have sustained that, you know, for weeks and weeks
beyond t hat period, nor would there have been a basis to do that
wi t hout a specific threat.

So | think to do the kinds of protective operations that we
would Iike to do, and do in fact performwhen NATO s neeti ng,
when the Pope is visiting, when the President is at a summ t,
when the World Cup is going on, when presidential conventions
are in session, all of those events, in specific places and
ti mes, because of the threats as we understood them including
airborne threats, we were able to marshal resources and perform
protective operations. But you need a tine and place to do that
if you have resources avail abl e.

MR, THOMPSON: You testified that you transferred 600 agents

from headquarters to the field because there was a 22-nonth
hiring freeze in the FBI. Wiy was there a 22-nonth hiring freeze
in the FBI, and when did it occur?
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MR. FREEH. Well, you' d have to ask Congress about why they
had the freeze. It occurred for --

MR. THOWPSON. So it was a congressionally inposed freeze?

MR. FREEH Yes. W were not authorized to hire people for a
22- nmonth period. When | becane director in Septenber of 1993 we
were in the mddle of that freeze, and it went for a total
period of 22 nonths, which is why | was putting people on the
street from headquarters.

MR. THOMPSON: Now t he budgeting process in the federa
governnent, with particular regard to the FBI, | assune works
sonething |i ke the FBI decides how nmuch noney they' Il ask for in
any given fiscal year, it noves up through the attorney
general's office, goes fromthere to OVMB, and from OB to the
Congress. |Is that right?

MR. FREEH: That's correct.

MR. THOWPSON. In the whole tinme that you were the director of
the FBI, did your initial requests for funding going up to the
AG ever make it through that process, the level that the FB
request ed?

MR. FREEH. No, and that's probably true for every agency in
this town.

MR. THOWPSON. So true not only for you and the FBI, but your
predecessors and successors and for every federal governnent
agency. Is that right?

MR. FREEH. That's correct. That's how t he budget process
wor ks.

VR, THOWPSON:. Ckay.

The PATRI OT Act has sone provisions that are due to expire
next year, | believe. Do you believe that those provisions
shoul d be renewed, and do you think the PATRI OT Act needs
strengthening in any provision apart fromthat to help us
protect Anerica fromterrorisnf

MR. FREEH Wi ch provisions in particular are you speaking
about with respect to renewal ?
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MR. THOWPSON: There is a -- there were at |least two. And |
think -- it may not have been in your testinony, but in the
testinmony we'll hear later this afternoon fromacting director -

MR. FREEH: Yeah, it's not in ny testinony.

| nmean, |I'll comment on them

MR. THOWPSON: Yeah.

MR, FREEH. | just don't know which ones you're referring to.

MR. THOWPSON:. | think maybe in Pickard' s -- (pauses to search
through materials) -- well, let nme cone back to that after |
find what I"'m |l ooking for. And let ne ask you this --

MR. FREEH Ckay. | can answer the second part of your
questi on.

MR. THOWPSON: Go ahead.

MR. KEAN: This will be the |ast question, Conm ssioner.

MR. FREEH. Yeah. Wth respect to one area that's not
addressed -- and |'ve nentioned this in ny testinony, and the
menbers of the Intelligence Commttee and ot hers have heard ne
testify about this repeatedly -- nowhere in the PATRI OT Act nor
in any of the other post- Septenber 11 neasures is there any
effort to address the issue of encryption. It's m nd-boggling to
me that in the aftermath of Septenber 11th and the information
that we've accunul ated to date, including the use of encrypted
channel s of communication by terrorists, that our |aw
enforcenment agencies still do not have either the authority or
the technol ogy to break down encrypted nessages.

And for those who don't know about the issue -- none of the
Conmmi ssi oners, but other people -- encryption is the technol ogy
that allows nmessage bits, comunications, either data or voice,
to be scranbl ed so you can't understand what's bei ng said.

Again, it's mnd-boggling to nme -- and | testified dozens and
dozens of tines, along with Janet Reno and others, for sone
relief -- that this is conpletely unaddressed. | think it's a

huge gap in our national security, and one that | would urge the
Conmi ssion to | ook at.
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MR. THOWPSON. Thank you, M. Chairman.

MR. KEAN:. Conm ssi oner Ben-Veni ste has one clarifying remark

MR. BEN-VENI STE: Director Freeh --

MR KEAN:. -- of 10 seconds.

VR BEN-VENI STE: (Laughs.) | think I can do it in 10 seconds,
Tom

My good friend and fornmer nentor Jim Thonpson, | think, has

m sinterpreted the question put to you about the recognition by
the intelligence conmmunity of the potential for planes being
used as mssiles. My question to you was -- given the
substantial state of information, whether by rumor or by actual
intelligence, relating to the use of kam kazes, suicide pilots,
to crash planes into buildings, my question was, was it a
failure in thinking not to re-position our donmestic air defense,
led by NORAD, to protect the capital and el sewhere against the
possibility of attack on the United States by air, and
particularly during time of heightened threat? You understood
that that way.

FREEH: Yes.

MR
MR. BEN- VENI STE: Thank you.
MR. KEAN: Conmi ssi oner Lehman.

VR. LEHVAN: Thank you

Director Freeh, welcone. | have just a few short questions.

First, during your tenure there were sanctuary | aws enforced
by New York City, by L.A , San D ego, Houston, Chicago and sone
other cities. These were well-known to al Qaeda, if not to the
Anerican public. These | aws, as you know, in defiance of Section
133 of the Inmgration Act, prohibit local authorities in those
cities fromcooperating with the FBI or INS in any matters
having to do with immgration. Did this trouble you during your
tenure, and did you try to do anything about it?

MR. FREEH. Well, as | nmentioned in ny witten testinony, at
t he request of then-Deputy Attorney General CGorelick |I nmade a
series of reconmendations with respect to the INS and asked t hat
certain neasures be taken, including | egislative changes to give
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us a better ability to first of all identity alien terrorists,
and then detain them and renove them pronptly fromthe United
St at es.

Wth respect to the laws that you nmention, | can't think of
an instance in ny tenure when that was a prohibition or an
inhibition fromus, either getting sone information or doing
sonmething that we wanted to do. W were nore frustrated with the
length of tinme that it took to renove aliens for whom we had
docunented information with respect to terrorist activities.

MR. LEHVMAN:. And t hose recomrendations that you recomended to
Justice, they were turned down or just ignored or --

MR. FREEH. No, they were actually inplenented. In fact,
President Cinton, to his great credit, introduced in 1996 the
antiterrorismbill, HR 2703. Unfortunately, when it was in the
House there was an anendnent that was entered that was passed by
a large majority that stripped the bill of nost of its inportant
counterterrorismnmeasures, in fact the ones that Deputy Attorney
General Corelick and | recommended. In fact, | think two of you
actually voted on the anendnent.

MR. LEHMAN: Thank you. (Laughs, |aughter.)

The case | aw approach has been a subject of a great deal of
criticismfrommany of the w tnesses and intervi ewees. You've
made an abl e defense of it in your op-ed piece and in your
testinmony. However, it certainly has sone limtations according
to sone of the witnesses we've had.

W' ve had very senior officials in CIAtell us that they were
unawar e of any of the connections anong the '93 World Trade
Center terrorists because all the information was seal ed and
protected and not shared during the trial of the people.
Particularly after that naterial was rel eased and particularly
after you were able to apprehend Ranzi Yousef, one of the
princi pal actors who had escaped to Baghdad, Abdul Rahman Yasi n,
was i n Baghdad and on the payroll of Iraqi intelligence. Did you
recommend doing anything to extradite himor to render himin
any way as one of the key al Qaeda operatives?

MR. FREEH. Well, over the period of years after the Wrld
Trade tower indictnments in 1993, but then maybe nore
particularly following the Manila Air indictnment in 1995, and of
course the 1998 indictnments with respect to Bin Ladin and his
associ ates, we continuously recommended and actually put into
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pl ay operations to arrest and render fugitives back to the
United States in those cases.

| don't recall an instance with respect to Yasin. Wth
respect to Khalid Shei kh Mohamed, in early 1996 we actually
staged agents over in the Persian GQulf and had an operation well
underway to arrest him He was transiting a country that we
t hought we could get access to him Unfortunately, that didn't
wor k. W believe he was actually tipped off about the operation.
Peopl e |i ke Kasi, who of course nurdered the people outside the
ClA, he was arrested by FBI agents, brought back, convicted of
nmurder in Fairfax County. Ranzi Yousef we spoke about.

So we continuously tired to get, and did in nmany cases get
these fugitives. | don't recall a particular plan with respect
to Yasin.

MR. LEHMAN:. One | ast question. The Cklahoma City case, again,
one of the criticisns has been that once -- one of the probl ens
of the case | aw approach to intelligence is that once you focus
on convicting particular terrorists, that there has to be a
hypot hesi s of the case, and that's where all the resources, the
i nvestigative resources, are put in. In the case of Cklahona
City, the hypothesis was that there were two Anericans and they
acted al one.

There's a new book out now, as you probably know, call ed,
"The Third Terrorist,"” that has new information that begs for
further investigation, showing the |inks or purporting very
significant |links between Terry N chols and Ranzi Yousef in the
Phi |'i ppi nes, and al so |links between the two perpetrators and
Hussein al -Husseini, the Iragi, perhaps, agent.

Did you -- are you satisfied that you ran all of these
potential al Qaeda links to ground with MVeigh and N chol s?

MR. FREEH. O her than that book, which I haven't read, you

know, | don't know any other credible source with respect to
that kind of a link. No, | have not run those |inks nyself. |
certainly was not aware of themwhen | was FBlI director. | know

that there is a review going on wwth respect to sone of the
matters that have been raised by his attorney in connection with
the state murder prosecution that's ongoing. | guess | don't
want to say anything with respect to that case as it's being
tried now by a judge and a jury.
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But | don't know of any connections, except the one you just
menti oned, between Ranzi Yousef and that terrorist act.

MR. LEHMAN:. Thank you

MR. KEAN: Vice Chairman Ham | t on.

MR. HAM LTON. Thank you, M. Chairnman.

Thank you, M. Director, for your testinony. You commented in
your opening statenments about resources on several occasions.
And | was | ooking at your recomrendations at the end of your
statenment, your printed -- your witten statenent, and | quickly
cal cul ated about eight or 11 of those reconmendati ons require
addi ti onal fundi ng.

Maybe I'ma little sensitive to this because of ny experience

in the Congress. | took a quick |ook at the appropriations for
the FBI from 1996 to 2001. It went up from2.3 billion to 3.3.
billion, roughly. That's a very, very dramatic increase. The

anount of FBI personnel and funding dedicated to
counterterrorismnore than tripled between 1993 and 2001. Can't
get into the specifics of those figures on counterterrorism
because | think they're classified.

But | want to get a sense fromyou about this resource
problem 1 can understand in your position how you woul d
constantly see the need for nore resources. I'mnot really
critical of that. But your sense is that -- ny sense of your
testinony is that you could have done an awful lot better if
you'd had a |ot nore resources. And in fact, you were receiving
a |l ot nore resources.

MR. FREEH: Yeah.

No, there's no question but we were receiving a | ot of
resources. | think nmy position, which was the attorney general's
position, is there were not enough resources to work a
counterterrorismprogramas the | ead agency for the United
States. As | said in ny testinmony, the FBI had 3.5 percent of
the governnent's counterterrorismresources. And as you see in
ny recommendati ons, you know, the FBI only has 200 nore agents
now than it had back in 1999. It's not just a question of
all ocating agents fromcrimnal progranms to counterterrorism
prograns; it's really substantially enhancing not just the
nunbers but the training, the expertise, the continuity of
people in that particular program



| nmean, I'Ill give you exanples that have nothing to do with
peopl e. The Techni cal Support Center, which the Congress
actually authorized in 1995: The purpose of that center was to
create a donestic civilian |aw enforcenent facility where we
coul d use technol ogy to solve encryption problens, to solve
digital telephony problens, et cetera, et cetera. But the
purpose was to give us and our state and |ocal counterparts a
counterterrorismcivilian technical ability in those cases. It
wasn't funded until after Septenber 11th. COLEA was never funded
fully after 1994. Exanple and exanple of that, which doesn't
mean -- and there's nobody nore respectful of the budget process
than nmyself -- perhaps you. | know how t he budget works and |I'm
not bl am ng anybody for not giving these resources.

MR HAM LTON: | understand that.

VR. FREEH:. What |'msaying is that we weren't focused on them
the way we're focused on them today.

MR. HAM LTON: | appreciate that approach and 1've |listened to
a lot of reports fromconmm ssions when | served in the Congress.

And one of the advantages a commi ssion al ways has over the
Congress is, we don't have to worry about raising the noney. W
can just make the reconmendations to spend it. And there's a big
di fference, of course.

Final question relates to the broader responsibility.
Director Muell er has made the pitch over and over again, and
he's done it very effectively, that the FBI is changing its
focus fromlaw enforcenent to the prevention of terrorism And
everybody of course nods their head in agreenent -- that's
exactly what ought to be done. This question goes a little
outside the Comm ssion's responsibility, but you nentioned a
nmonment ago that we really have not had a | arge increase in
agents. So what's happening is, we're shifting a | ot of
resources, noney and agents, fromlaw enforcenent, fromcrimna
prosecution to terrorist prevention. And in the environnment of
today's world, that makes a | ot of sense to nobst of us. But do
you worry then that the FBI is going to lose its effectiveness
in |law enforcenent and crimnal prosecution?

MR. FREEH. Well, that's an excellent question. | guess I
don't believe that investigations are inconsistent with
prevention. | subscribe to the theory that Mary Jo White and |
testified to before the Joint Intelligence Conmttee, and which
actually the court of review, in its Novenber 18th opi nion,




noted, investigations do lead to prevention. | don't think
there's a dichotony between them Manila Air, the mllennium
the day of terror in New York were all preventions as a result
of good investigations.

So | think that's a fal se dichotony between investigations
and prevention. If you're doing good investigations, you're
devel opi ng i nformants, cooperating defendants, |like Orar in the
trade bonbing case. You're creating a database. You're sharing
intelligence with other people.

| do think there's a great danger in taking people off
investigations that aren't, again, case- or defendant-specific,
but are enterprise-specific, and, you know, when agents are off
the streets, this is ny bias, perhaps, as a street agent,
they're not making informants, they're not devel opi ng sources.
Septenber 11th, had we had the right sources overseas or in the
United States, could have been prevented. W did not have those
sources. We did not have that tel ephone call. W didn't have
that email intercept that could ve done the job. You get that by
havi ng sources, and you get sources by good investigations. You
al so prevent terrorismin that regard.

MR. HAM LTON: Thank you, M. Chairnman.

MR. KEAN. Congressman Roener.

MR. ROEMER: Thank you, M. Chairman. Wl cone, Director Freeh
Nice to see you. And | want to just express ny appreciation to
you and your famly for the sacrifices you made while you served
as FBI director and also for your attention here today.

You probably paid attention to the | ast several weeks of
testi nony before the 9/11 Conm ssion. W had sonebody here by
the nane of M. O arke and sonebody here about a week | ater
called Dr. Rice. They didn't agree on nuch. They didn't see eye-
t o-eye on nuch. They didn't share nmany of the sanme opinions.
They did agree on one thing, and that was that the FBI coul d' ve
and shoul d've done a better job than they did leading up to
9/ 11.

| want to point out two instances where we may have had an
opportunity to do somet hi ng about 9/11.

Now | haven't conme down on any ki nd of conclusion whet her
9/ 11 was preventable, but let nme throw these out to you and ask
you to carefully respond to them
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One's the Phoeni x nmenpb, which I'll get to. The other is an
i nstance where you have just tal ked about the informants of --
devel oping i nformants, getting information, sharing information.

We had an opportunity where we had two of the hijackers have
numer ous contacts with an active FBI informant. Qut of the 19
hi j ackers, two of them have active contacts with an FBI
i nformant -- doing the right kind of things, devel oping that
informant, sharing information ahead of time from9/11, the
right kind of training for an FBI agent. Wy couldn't this have
made a difference leading up to 9/117?

MR. FREEH Okay. It's -- let nme give you a careful answer.

And again, | don't know all the facts, except, as you know, you
know, what |'ve been reading and |istening to.

You know, the presence of those two hijackers in San D ego
and their intersection with the informant -- obviously, you
know, a very fruitful opportunity for exploitation, intelligence
information; maybe, in the best of all circunstances, leading to
prevention.

It would have been hel pful -- it would have been hel pful --
for the FBI at that particular point in tinme to know the nanes
of those two individuals; that the information which was
generated in the January 2000 physical surveillance, not by the
ClA but by a liaison agency -- if that information and the
initiation for that surveillance, which were phone calls to a
central nunber, which you're well aware of, which plays a
integral role not only in the East African bonbi ngs case but
also in the Cole investigation; the, you know, June neeting when
three but not all of the photographs were disclosed to FB
agents and the subsequent description of those events -- if al
of that had worked the way it could have worked, and that
informant, as well as informants all over the FBI's donmain, were
tasked to find out informati on about two specific people, you
coul d have had a conpletely different result.

Now sone of that's specul ation, but some of it is theory.

MR. ROEMER: Well, later, Drector -- later on we'll ask
representatives of the CIA and the FBI whether or not that

meeting in Kuala Lunmpur should have led to the sharing of sone
of that information and those nanes.

Let me ask you another question. Here is a declassified copy
of the WIllians nmeno. And you said, in an answer to a previous
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question, that you thought things m ght have been handl ed the
proper way. This agent asks that two things be done: one, that
the FBI should accumulate a listing of civil aviation

uni versities and coll eges around the country and share these
with the appropriate liaison, and two, that the FBI should

di scuss this matter with other elenents of the U S. intelligence
communi ty.

Nei t her one of those is done.

Now | agree with you, this is not the road map to 9/11, but
it's certainly asking to do two things, to New York and
headquarters. Neither one of them are done. Wy not?

MR. FREEH: Well, | don't know. | nean, | can't answer that
obviously for the tinme and space reasons that are obvious. |
could speculate on it, and what | would say is that, you know,
the sinple fact or the apparent sinple fact of getting from al
of those civil aviation schools around the United States, you
know, nanmes and identifying information of those students --
first of all you would have had to overconme a couple of federa
statutes that prevent educational institutions from giving that
information out without a subpoena or a grand jury request.
Assum ng you could have done that --

MR. RCEMER: But M. WIllianms didn't do that in Phoenix, did
he? I mean, he found out the trend in Phoenix w thout having to
go around a statute or a law, right?

MR. FREEH. Wl |, yeah, but what he's asking for is a national
investigation that would direct itself --

MR. ROEMER: He's asking themto task

MR. FREEH: -- to thousands and thousands and thousands of
students who are from Arab countries who are taking flight
| essons in the United States. | don't -- again, | wasn't -- |I'm
not privy to the information your staff is privy to. From what
|'ve read and heard and talked to, | don't see how that neno
unfortunately gets you to prevent the horror of Septenber 11th.
| just don't see it in any logical, nonspecul ative way.

MR. ROEMER: |I'mnot sure that it prevents 9/11 either, but it

sure points out two or three things that coul d have been done
nore efficiently.

Thank you, M. Chairman.
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MR. KEAN:. Qur |ast questioner will be Senator Gorton.

MR, GORTON:. M. Freeh, you heard just before your testinony
the staff report on matters relevant to this hearing. The facts
outlined in that staff report are alnost certain to find their
way into our final report unless sonmeone shows us that in whole
-- in sone part they are irrelevant. | want to read you one
paragraph -- it was the subject of Bob Kerrey's question -- and
ask you whether or not it is accurate.

The staff report reads: "The FBlI's inability or unwillingness
to share information reportedly frustrated Wite House nati onal
security officials. According to the fornmer nationa
counterterrorismcoordinator, R chard C arke, the National
Security Council never received anything in witing fromthe FB
what soever. Forner Deputy National Security Advisor Janes
Steinberg stated that the only tine that the FBI provided the
Nat i onal Security Council with relevant information was during
the MIlenniumcrisis.”

Clarke told us that Attorney General Reno was notified that
the National Security Council could not run an effective
counterterrorism programw t hout access to FBI information. Is
that a correct characterization?

MR. FREEH: | don't think it is. | can't speak for the
frustration of other people, but wwth respect to sharing

information -- you know, | didn't provide witten nenos to Sandy
Berger or the President or anybody el se at the NSC, but as I
said before, the attorney general and |, every two weeks, al nost

i ke clockwork in the last 14, 15 nonths of our overl apping
tenure, sat with Sandy Berger in his office for at |east an
hour, perhaps two hours, and went over every single piece of
counterterrorism counterintelligence case that we had.

By the way, Dick O arke was never present at any of those
neeti ngs. Wiy Sandy Berger didn't want himthere, | don't know.
But we had detail ed discussions of all those matters on a bi -
weekly basis. So the notion that we weren't sharing information
is, as far as |I'mconcerned, an incorrect characterization.

MR, GORTON: The FBI is a unique institution in the United
States of America. You had a fixed term Because of various
activities under your predecessor, J. Edgar Hoover, and
attenpts, sonetines successful, in earlier admnistrations to
use the FBI for political purposes, there seens to be a certain
di vorce or distance between the FBI and the Wiite House. Did you
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feel an ability to go to the President of the United States or
to soneone else in the Wite House during the Cinton

adm nistration freely? Did you feel that the Wite House felt
free to contact you and communi cate with you and ask you for
information in a nornmal manner outside of the realmof politics
during the Cinton admnistrati on? How many people in the Wite
House di d you ever see or comunicate with? And then would you
answer the sanme question with respect to the current Bush

adm ni strati on.

MR. FREEH: Yes, | will. | don't feel -- 1 don't feel that I
had any restriction or any prohibition or certainly no
reluctance to di scuss and communi cate with anybody appropriately
in the Wiite House, in the State Departnent, in the Defense
Departnment with respect to any of the matters we' ve been tal king
about today or any other FBI matters. There was certainly no

di stance or separation between the attorney general and |I. And
we had -- | had, in both adm nistrations, I think, the same
relationship. | never felt any restrictions or inhibitions about

communi cating things. | don't think they did either. And they
never expressed any to ne at the tine.

MR. GORTON. One final question, like the first question,
anot her paragraph in the staff report. “The Departnent of
Justice inspector general found that when the FBI designated
nati onal and econom c security as its top priority in 1998, it
did not shift its human resources accordingly. According to
anot her external review of the FBI, by 2000 there were tw ce as
many agents devoted to drug enforcenent matters as to
counterterrorism On Septenber 11th, 2001, only about 1, 300
agents, or 6 percent of the FBI's total personnel, worked on
counterterrorism?”

Are those accurate statenents of fact?

MR. FREEH. No, they're accurate. But again, | think they have
to be balanced with the discussion we've had here today about
resources. And with all due respect to the congressional
appropriation process, in 2000, which was the |ast
counterterrorismbudget year that | testified for, you know, |
asked for $860 mllion -- I'msorry -- (correcting hinself) --
$360 million, 890 positions. | got five positions and $6
mllion. You can't fight a war with those kinds of resources.

So your report is accurate. | would hope the Comm ssion would
expand a little bit on the executive director's brief, although
accurate, statenents about resources and | egal authorities.
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MR. GORTON:. Thank you, M. Freeh.

Thank you, M. Chairman.

MR, KEAN. M. Freeh, thank you very nmuch. Thank you for your
testi nony, thank you for your public service, sir.

MR. FREEH. Thank you.

PANEL TWO OF THE TENTH HEARI NG OF THE NATI ONAL COVM SSI ON ON
TERRORI ST ATTACKS UPON THE UNI TED STATES RE: " LAW ENFORCEMENT
AND THE | NTELLI GENCE COVWUNI TY" THOVAS H. KEAN, CHAIR LEE H
HAM LTON, VICE CHAIR

W TNESS: JANET RENO, FORMER U. S. ATTORNEY CGENERAL

11: 10 A.M EDT, TUESDAY, APRIL 13, 2004

MR. KEAN. Qur second witness today will be the Honorable

Janet Reno, who served as attorney general of the United States
during the Cinton adm nistration.

Madanme Attorney Ceneral, we are very pleased to wel cone you
t oday before the Comm ssion. Wuld you please rise and raise
your right hand?

Do you swear or affirmto tell the truth, the whole truth
and nothing but the truth?

M5. RENO | do

MR. KEAN: Pl ease be seat ed.

Madanme Attorney General, your prepared statenment will be
entered into the record in full. W would ask you to summari ze
your opening statenent and proceed.

M5. RENO  Thank you very nuch, M. Chairman. It is a
privilege to be here before you today because | believe this
commi ssion is performng a function of the utnost inportance to
our nation's future. | thank you for giving nme the opportunity
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to give ny perspectives, based on ny service as attorney
gener al .

W understood fromearly on in the dinton admnistration
that terrorismposed a grave threat to Anericans on Anerican
soil. The bonbings of the first Wrld Trade Center -- the
bombing in the first Wrld Trade Center case took place just
before | cane into office. | inherited that case. | had the
opportunity to be briefed; | had the opportunity to neet with
the prosecutors and the agents involved to understand the
details and to follow through on the case as it expanded into
further investigation involving Shei k Rahman. | even nade the
final decision to indict Shei k Rahman.

So it has been an issue that has been with me ever since |
first became attorney general. And |'ve continued to think back
to those days when | made that decision, did not know of the
connection with al Qaeda, and watched it devel op, so that by
1998, we understood that it was a terrible threat to this
country and that we had to do everything we could to be
pr epar ed.

O her events followed, and they gave ne better perspective.
But what | think is inmportant for ne to do today, M. Chairnman,
is totry to come to the issues so that we can answer the
guestions of the famly, so that we can provide the best advice
we can on how we can prevent this for the future -- not talking
about bl anme, not tal king about partisan politics. And this
conmmi ssion has done, | think, a wonderful job in ternms of trying
to get to the issues without the politics involved. | think we
owe it to the Anmerican people.

| think, as we -- just to set the background, |I cane into
office in March of 1993. There was a change in |eadership to
come in the FBI. We inherited a situation where there were
budget difficulties. W had two najor operations under way,
systens bei ng designed, the NCI C systemand the | AFI S system
that were to becone very inportant to the FBI. But they were
over budget and behind tinme. Director Freeh had to face these
situations, and there was nuch to do. But, | think, let us |ook
at what needs to be done.

First of all, I amso proud of the FBI, the agents that |'ve
worked with. I've seen so nany in action. |'ve seen them do
incredible things. I've seen themrisk their lives. And | have a

profound respect for all the people that I have worked with in
t he Bureau.

51



But quickly, when | cane into office, | learned that the FB
didn't know what it had. We found stuff in files here that the
right hand didn't know what the left hand was doing. And it was
obvi ous that the devel opnment of a conputer systemand a system
of automation would be very helpful to it. But it was al so
i nportant for people to begin to | ook at manual |y what they
could do to find out what they had and what they didn't have,
and we proceeded in that direction. Sonetinmes | thought we had
made progress, but then we'd find sonething el se that we didn't
know we didn't have.

It was very difficult for the FBI to get that problemsolved,
wi th Congress’ concern about the overruns on the two mgjor
projects that preceded it. Director Mieller has had the chance
to develop the program Fromwhat |'ve heard, it's com ng online
or is online. I"mnot sure. But the one recomendation | would
make first is that he be given the congressional support and
that we find the expertise, if any further is needed, to ensure
that that systemworks correctly, to ensure that agents and
others who utilize it know howto utilize it to its maxi num
capability; that we address the issue of security and understand
how we maintain this system which will be the repository of
probably nore information than nost any ot her agency could
conpil e on such a diverse nunber of issues. And | just think
that that would be extrenely inportant.

Director Freeh has suggested that there were two other issues

that were problens: resources and |legal authorities. | think
it's inportant -- | checked yesterday with the departnent and
the best | can read, in the year 2002, he submtted a budget of
over a billion dollars. | think | asked for an increase for $462
mllion, of which part of it was -- and | can't go further on

t hat .

As Director Freeh pointed out, everybody knows that we're
conpeting for limted resources in the budget process, and
peopl e ask for nore than they know they're going to receive. But
| worked very closely with Director Freeh to try to make sure
that we properly pursued a request that reflected the needs of
the Bureau. | checked and an appeal was taken fromtwo itens. |
think | approved both itens. And what | think we need to do is
make sure, and Director Mieller may have al ready addressed this
i ssue, nmake sure that we provide the FBI with the financial
expertise that is necessary in the budgeting process and in the
t echnol ogy process to nake sure that we understand the processes
of Congress and get it done right.
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Wth respect to reprogranm ng, when | cane into office | was
told that the FBI had cone out of the Cold War. They now had
agents who needed sonething to do and that they had been
assigned to and were involved in fighting street crinme. Wll,
Anmerica has a |l ot of resources conmmtted to fighting street
crime now. Community police officers were hired, other steps
were taken. Crine is down and state and | ocal |aw enforcenent
can do that, or at least do a very good job of it. If we needed
to reprogram | told Director Freeh, let's do it and get these
people into counterterrorism W have a drug enforcenent agency;
if we need to do it, let's get these people into
counterterrorism

Yes, it's sonetines difficult to get reprogranm ng approval
from Congress. But if we have people who work with the
Departnment of Justice, do it the right way, cone forward in
clear statenments, | think we can do a lot nore in terns of
reprogramming. And if Director Mieller needs support in that
area, | think that's inportant.

Wth respect to sharing, one of the frustrations is that the
Bureau, even when it finds that it has sonmething, doesn't share.
And it says it doesn't share because |l egal authorities prohibit
it fromsharing

But | haven't been able to find, with respect to the one
i nstance of the two who cane into this country and how we | ust
m ssed them what prevented anybody from shari ng.

Much of these issues -- many of these issues wll or have
been resol ved by the passage of the PATRI OT Act or other
statements, but | think it is extrenely inportant that the
di rector or whoever |eads the FBlI understands that you' ve got to
repeat the nessage again and again. And when you institute new
progranms -- and |I've seen it now based on sone of the steps that
| took -- you've got to nake sure that peopl e understand and are
trained in an effective, conprehensive way as to new proposals.
O herwise there tends to creep in a feeling that, well, | don't
have to do this or that's too nmuch trouble or it's -- if they
know how to do it and if we train themright we can expect far
nor e.

They say they can't exchange information with the C A but
it's all in the context of cases where the FBI and the CI A have
been exchangi ng i nformati on. What suddenly prevents themin one
situation and not in the other? We can't be selective. Again, we
have got to change, and the only two limtations that | have
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seen wWith respect to the transfer of crimnal investigation
materials to the foreign counterintelligence effort is grand
jury and Title Il1l. It had been our inpression that with
appropriate authority then we could do that, and did that in a
nunber of instances, but that's not an issue anynore. And if
there are any issues that linger and remain that say we can't
share because of | egal authorities, then let's nmake sure that
we' ve addressed those, and if we haven't addressed them nake
sure that we take training steps to do it.

|"mnot sure that | heard Director Freeh correctly, but one
of the points that | think he nmade was to the effect that the
1995 direction that | gave by letter, that anybody who had
reasonabl e suspicion that they had foreign counterintelligence
information that would be relevant to a crimnal investigation
shoul d take steps through the letter that | sent to make sure

that contact was made with the Crimnal Division -- Director
Freeh says that shouldn't apply in counterterrorismcases, but
if the FBI people have information that will go to the

i nvestigation/conviction imedi ately of the person we're trying
to take out of the system then it seens to ne a good thing to
do.

| don't blane anybody. I'mresponsible. If sonebody wants to
be responsible it's going to be nme because | tried to work
t hrough these issues while | was attorney general and tinme ran
out on ne. And | want to do everything | can to make sure that
we nove forward in a spirit of cooperation and in a spirit of
t houghtful ness. If there are problens that devel op, then | think
it's inmportant that we address those and get those clarified.

There's a |l ot of tal k about --

MR. KEAN. |f we could sumup now, because we're getting short
on tine.

M5. RENO -- a lot of talk about a new agency. Don't create
anot her agency. The worst thing that you -- or recomend it. The
wor st thing you can do is create another agency and then we'l|
be back tal ki ng about whether they can share here or there or
what. Let's try to work through it. Director Mieller has the
confidence of so nmany people. He is a wonderful person. He
wor ked with ne when he was the U S. attorney in the Northern
District of California. He is approaching things in a thoughtful
way. Let's back himup and give hi mthe best tools we can to get
t he job done.



MR. KEAN. Thank you very, very nuch
Lead questions are going to cone from Senator Gorton.

VR, GORTON: When Osama Bin Ladin declared war on the United
States, did he have a position, in your view of the |law that
protected himfrom assassi nati on under the anti - assassination
attenpt provisions of our |aws and regul ati ons?

M5. RENO | have not opined on that, and I would have to | ook
at all the facts at the tine of the fatwa to know.

MR, GORTON: That's prelimnary to a nunmber of reservations,
or even conplaints, that we have heard directly or indirectly
frompeople in the CIA that your office counseled the Wite
House agai nst any nenorandum of notification which unanbi guously
allowed for the CIA sinply to kill or to elimnate Gsana Bin
Ladin, and that that contributed to the fact that all of its
pl ans i nside of Afghanistan failed to cone to fruition or were
never ordered into execution. Can you comment on that? Did the
Cl A or did anyone in the Wiite House ask your view as to whet her
t hat phrase coul d be unanbi guous? And did you answer that
question in the negative?

M5. RENO | was not asked whet her they could assassinate him
| was asked whet her they could capture or -- and follow through.

VR, GORTON:. Ckay. You were only asked if they could capture
himor perhaps kill himin an attenpt to escape or to resist
that. You were never asked the question as to whether or not he
coul d be killed unanbi guously?

M5. RENO | need, M. Chairnman, sone direction. | don't know

what the Comm ssion has done in terns of the declassification of
these issues. And | want to be able to answer the question.

MR. HAM LTON: Madanme Attorney Ceneral, | think if there's any
doubt in your mnd, we should probably talk with you about it

privately rather than publicly, particularly on this subject,
which is a very sensitive one.

M5. RENO |'m happy to do anything that will forward the
i ssue. So --

VR, GORTON:. We'll submt that question then to you in a
cl osed sessi on.
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You' ve heard Director Freeh speak of his rel ationships
t hrough you with the White House on these security issues. Wuld
you characterize for ne whether you felt that the President and
the Wite House and the National Security Council felt any
i nhi bitions about rel ationships, questions to, or answers from
t he Federal Bureau of Investigation while you were attorney
general, by reason of the history of the sonetine m suse of the
FBI by -- you know, in previous adm nistrations. O was the
communi cation free and open, as far as you were concerned,
during the whole Cinton adm ni stration?

M5. RENO. Wen -- | think when Tony Lake was nati onal
security advisor, he came to the Departnent of Justice and we
di scussed the exchange of information and the necessity to keep
the national security advisor infornmed. There was concern
because these were crimnal cases, and | think the Bureau had
some concerns. But | said in any instance in which any
investigation or any effort that the FBI was undertaki ng had an
ef fect on national security, sone of the top people on the
Nat i onal Security Council would be advised. W were supposed to
reduce that to witing. It never got reduced to witing, but it
was al ways the governing principle that | had. It didn't get
reduced to witing because peopl e were concerned about the
i ndependence of the FBI and couldn't get the |anguage straight.
But | think the comuni cati on devel oped there --

MR. GORTON:. In fact, the relationship wirked, as far as you
were concerned, openly and freely?

M5. RENO. There woul d be conplaints made. And that's the
reason during the last year and a half | went to a situation

where we had regul ar neetings between Director Freeh and Sandy
Ber ger and nysel f.

MR, GORTON: And did you feel that your conmunication -- your

lines of communication with Director Freeh were free and open
and that you always got the information fromhimthat you
needed?

M5. RENO | had a working relationship with Director Freeh
where | could call himand say, "May | cone see you and see
exactly what's going on. Can we sit down and tal k about it?" And

| always felt that | got a very straight answer and had a good
wor ki ng relationship with him

MR. GORTON: One of the factual findings of our staff for this
neeting here today says that you were -- that you had al ready
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told us in private sessions that you were very concerned about
the Bureau's information-sharing and intelligence capabilities.
And the staff statenment goes on to say, "In 2000, Reno sent
several nenoranda to Director Freeh expressing these concerns.
One neno stated that, quote, "It is inperative that the FB

i mredi ately devel op the capacity to fully assimlate and utilize
intelligence information currently collected and contained in
FBI files and use that know edge to work proactively to identify
and protect against energing national security threats,'" end
guote. "Reno's requirenents involved inproved information
sharing, inproved counterterrorismtraining, a threat assessnent
and a strategy to counter that threat."” And then it goes on to
say, "It is not clear what actions the FBI took in response to
these directives fromthe attorney general."” Is it clear to you?
Did the FBI respond positively to that direction?

M5. RENO. What | think had happened -- and |I'm not sure
exactly of the tine frame on it, Senator, but what | think
happened in the chronology is that Bob Bryant had started
earlier to | ook at sone of these issues with respect to how we
organi zed and how we managed the information and how we assigned
priorities and how we assi gned tasks and how we made sure that
we filled the gaps with respect to intelligence information.

When Bob Bryant |eft, Dale Watson pursued this and conti nued
totry. I think we -- both men made real progress, and | think
that much of what | hope has been done in the Bureau has built
on that progress. That's what | was trying to get at.

| sent the nmenp and -- along with other nenobs, at about the
sane tinme, to make sure that we were absolutely on the sane
wavel engt h, because there had been -- for exanple, | kept
finding evidence that we didn't have -- didn't know we had. And
| would talk to sonebody, and they'd say, "Well, just wait til
we get automated."” | said, "How do you know what you're going to
automate unless you find it now? You' re going to have to find it
now, so let's start and get ready to go." And it was a push in
that direction.

| think this is going to be -- when it's finally totally
i npl emented, it's going to be a trenmendous tool for the Bureau.
It probably is now. | don't know. But that was ny reasoning.

MR, GORTON. So this was a |ong-range direction, going well
beyond the end of your termas attorney general, but you think
progress was being made as a result of that nmenorandum - -
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M5. RENO | don't know whether it was as a result of the
menor andum They may say they were already doing it. But | did
it to push it. And then when the attorney general invited ne to
have | unch with himafter he was sworn in, | came up to
Washi ngton. And we sat down and tal ked about issues that |
t hought were inportant, and | gave hima set of the nenos.

MR. GORTON. Now I'd |ike, as ny last question, to have it
very open-ended and to get the -- for us the benefit of your
wi sdom from ei ght years as attorney general and nuch deep
t hought on this subject: with respect to the PATRIOT Act. On
page 4 of your witten testinony, for exanple, you say, "W
continued to seek additional authorities, such as pen register
authority under FISA, which we were not able to get passed
during nmy tenure, but that ultimtely becane a part of the
PATRI OT Act."

And Ms. Corelick tells nme you al so asked for |egislation
|l owering the FISA bar with respect to intelligence sharing.

Your reflection now, after several years, just in genera
terms on the PATRIOT Act, did it go too far? Did it not go far
enough? Are sone of the provisions -- are there sone of its
provi si ons about which you have reservations and would not Iike
to see renewed? And are there elenments related to our nationa
security that weren't included in it that you would reconmend
t hat Congress adopt when it deals with the renewal of the
PATRI OT Act ?

M5. RENO | have been asked about the PATRIOT Act, and |'ve
al ways said that the PATRI OT Act was kind of the unbrella that
everything -- that everybody saw happen after 9/ 11 that they
didn't like it fell under. But generally everything that's been
done in the PATRI OT Act has been helpful, | think, while at the
same tinme maintaining the balance with respect to civil
liberties, except with one respect, to one matter. And there has
been so nmuch di scussion about it, one of the things that | hope
we mght be able to do is to build on what the Conm ssion does
and have an opportunity to sit down in a thoughtful, nonpartisan
way and tal k about the details of the PATRIOT Act so that people
wi |l have a better understanding of them

But one issue is with respect to FI SA searches. | don't have
all the details with me, but that would be one area that | would
like to learn nore about in terns of the Admnistration's
perspective. And it just seens to me a wonderful tinme when we
could stop for a minute and say this is national security, this
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is where Anerica should cone together, this is how we should sit
down, and nust address these issues and see if we can cone up
with a consensus that will have the confidence of the nation.

MR, GORTON: So of all of the provisions of the Act, the one

that you believe requires the nost discussion and concern
W t hout having a specific position is those search authorities?

M5. RENO Yes, sir.

MR. GORTON. Now, are there things that you think would be
hel pful in pronoting our national security that were included in
the original PATRIOT Act that you would recomend in any
successor act?

MS. RENO. | can't think of anything off the top of ny head.

MR. GORTON. (Laughs.) In other words, it covered all your
wi sh |ist and nore? (Laughs.)

M5. RENO. Wiere | think we've got to go -- it's inportant to
cover the wish list, but where we've got to go is nmaking sure we
use our experience to make the systemwork. It's not going to be
resources. It's not going to be |egislation necessary. It's not
going to be legal authorities. It's going to be people sitting
down and starting to exchange information, starting to share,
starting to trust each other, starting to end the culture that

says this is mne, |I've got to keep it to ne because it's ny
case.

VR. GORTON: Wth respect to the way in which we deal with
intelligence activities inside the United States for national
security, do you believe that the FBI is the proper agency for
that, or that it should be separated, you know, from you know,
the agency and handled in a different fashion?

M5. RENO. | have seen the FBI do absol utely wonderful work,
and | think if we can address the issues that | tal ked about, in
ternms of resolving confusions, addressing points that need
resolution, | think the FBI can do a wonderful job for this
country.

MR. GORTON:. From your observation fromthe outside, do you
think Director Mieller is noving in that direction?

M5. RENO | think he is. | have a great respect for himand I
think we should all back himup and help himget the job done.
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MR. GORTON:. Thank you, M. Chairnman.

MR, KEAN: Congressnman Roener.

MR. RCEMER:. Thank you, M. Chairnan.

Vel come, Ceneral Reno. And nice to see you again, and
appreci ate your testinony to us.

You' ve nentioned several tines that you hope to have a
nonparti san di scussi on between us and sit down and tal k about
t hese key national security issues. | hope that's what we can
have here this norning, a very honest discussion. W nmay have a
di sagreenent or two, but hopefully we can engage in that candid
di scussi on.

Let me start by asking you about the FBI, the nenbs that you
sent to the FBI

One was on February the 29th, 2000. And you sent it to the
FBI to, and | quote, "develop and inplenment a systemto ensure
the linkage and sharing of intelligence, evidence and ot her
rel evant information," unquote, anong all conponents of the FBI
and stating that you wanted, quote, "the systemin place by
Cct ober 1, 2000," unquote.

In March, a March 8th, 2000, letter, again to the FBI, you
wite, and | quote, "the bottomline is that we nust develop a
capacity within the Federal Bureau of Investigation, in all

fields, to identify relevant information and share it internally

and then share it securely with other agencies as authorized by
| aw and the attorney general guidelines,” unquote.

And then a May 2nd, 2000, nenorandum to the FBI. You say you

believe it's inperative that the FBI "imedi ately devel op the
capacity to fully assimlate and utilize intelligence
information currently collected and contained in FBI files and
use that know edge to work proactively to identify and protect
agai nst energi ng national security threats,” unquote.

Pretty strong nenos; nenos that you shoot off al nbst every
month for a four-nonth period. Wat pronpts these concerns on
your part, about energing national security concerns?

M5. RENO.  What pronpted nme is we had an opportunity during
the mllenniuminvestigation, in the process that led up to it,
to come together, to work together. And | woul d ask about a
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specific matter. Have you checked this to see if we have any
addi ti onal information?

MR. RCEMER: Can you give ne an exanple of that, General Reno?
VWhat - -

M5. RENO | was trying --

VR. ROEMER: What triggered it, in your m nd?

M5. RENO. What would trigger it is sonething that | had
| earned before where | discovered that they hadn't checked to

see whether there was information in a certain district, though
t hey knew t hey m ght have a person there that m ght be invol ved.

And it was just going through that investigation, going
t hrough the Iong nights that we sat there and tried to put the
pi eces together, the neetings with the principals, it was -- we
don't have it yet, and | don't want to leave this office w thout
maki ng sure that we are on track

MR. RCEMER: Let ne ask you --

M5. RENO Louis' response was -- and the reason | sent the
one nenorandum that says | realize that autonation may be
inportant -- Director Freeh had said we need the autonmation. And

he's absolutely right. And it was very difficult for himto get
that automation in light of the prior overruns on systens that
he didn't have real responsibility for.

MR. ROEMER: Did you feel like you were frustrated in sending

the series of nmenos to try to trigger this activity, this
proactive activity at the FBI?

M5. RENO | think they express a certain anmount of
frustration, but it was not so nmuch frustration as to, let's get
it understood; if we don't have the automation, what have we
done to start finding what information we have? And | think by

the fall, he had identified the expert -- the retired | BM expert
and we were on the way to getting it worked out. But | stil
think it has been a difficult process. And | don't -- | am not
criticizing Director Freeh, I amtal king about what | thought

was essential at the tine. And it expresses frustration, but
nore inportantly, it's hey, here's a vision, let's achieve it.

MR. RCEMER: Did you |lack confidence in the FBI's ability to
accurrul ate informati on due to these technol ogi cal probl ens?
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M5. RENO | didn't lack confidence inits ability to
accumul ate. It accumul ated nore information than, | nmean, it --

MR. RCEMER: How about share it?

M5. RENO.  Knowing -- what | |acked confidence in was it

knowi ng what it had; and the second thing was, if it knew what
it had, sharing what it had.

MR. ROEMER: Now, you said in your statenment that "Shortly
after he took office, Attorney General Ashcroft invited ne to
unch wwth him" and you gave himthese sane sets of nenorandum
Did you feel like there was sone progress then after you gave
t hese sane pieces of paper to General Ashcroft, that he was
going to inplenment this change and do sonmething different from
what the FBI had done or not done leading up to that tine?

M5. RENO. | had, obviously, left office by that point and was
no |l onger briefed or privy to what was going to be done, so |
don't know what was done. And | apol ogi ze to everybody concerned
if I've been presunptuous in suggesting what Director Mieller
needs, because | haven't really been involved, but |I'mgiving ny
hi stori cal perspective of the tinme. And | think Attorney General
Ashcroft was very gracious and said "this is very interesting,"”
and | don't know what happened after that.

MR. ROEMER: Let's stay on the topic of your relationship to
the new attorney general. In the transition period, were you
able to brief Attorney General Ashcroft as to your concerns on
counterterrorisn? And did al Qaeda cone up in that briefing?

M5. RENO | don't know whether al Qaeda cane up in the
briefing or not. | cannot recall whether | specifically talked
to himabout al Qaeda. But what | did talk about was refl ected
in the menos which | gave him which is if we don't put the
pi eces together and connect the dots, there's going to be
sonet hi ng that happens. And there is so nuch information out
there, it is so inportant that we get this done. And that's the
reason | brought the nenbs with ne.

MR. ROEMER Do you recall -- and excuse ne for pushing you on
this -- but do you recall nentioning al Qaeda, Gsanma Bin Ladin,
domestic cells of terrorists in the United States to the new
attorney general ?

M5. RENO No, | don't.
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MR. RCEMER: You don't recall that. Do you recall being
briefed on that type of donestic threat by FBI personnel
sonmetine in the 1990s?

M5. RENO Cells? What | was briefed on was what the Bureau

had underway. | don't recall a briefing on cells in the United
St at es.

MR. ROEMER So all throughout the 1990s, when you had peopl e
|i ke Dal e Watson or Director Freeh, your contacts with the
Nat i onal Security Council, they never briefed you on al Qaeda
cells or a presence of al Qaeda in the United States -- '98,
'99, 2000, sonetine in that period?

M5. RENO. They briefed ne on the presence of al Qaeda in the

United States. But in ternms of cells and where they were, |
don't recall such a briefing.

MR. RCEMER: And therefore, you had no specifics at that

point, so you did not brief the new attorney general on
sonething like that?

M5. RENO. What | thought was inportant was with respect to

all terrorismissues, | told himthat it was, to nme, one of the
nost inportant issues. And one of the things that is critically
i nportant, | never focused just on al Qaeda because | stood

there and watched the Murrah building in rubble, just as we saw
t he begi nnings of the Cklahoma Gty bonbing on CNN and tended to
junmp to conclusions. You can't junp to conclusions. You can't
say that one thing is going to be our overriding issue.

| think one other reconmendation | would nmake is we have got
to be prepared for terrorismin any form and a focus on one is
going to make it difficult.

MR. ROEMER: | want to push back a little bit on the dinton
adm ni stration here and the priority on terrorism You say in
your statenment, "Priority of CounterterrorismEfforts:
Counterterrorismwas a top priority for the Departnment of
Justice. This priority was reflected in the departnent's
Strategic Plan."

Now, if it's a top priority for you and your adm nistration
woul dn't that be one of the first things that you brief to the
new attorney general -- counterterrorism al Qaeda, the donmestic
t hreat ?
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M5. RENO Which | did, and which | set -- | did. And the
point that | thought nost inportant to nake was, if we were
going to protect this nation's econom c and national security,
we had to be prepared at the Bureau in terns of the infornation,

i nformation sharing, organi zation, training of people, and that
was the point | was making.

MR. RCEMER Ckay.

Well, et me conme back to a tine period when you seem and the
Clinton adm nistration seens to be working on al Qaeda and the
MIlenniumthreat with neetings five and six tinmes a week, maybe
a couple a day with principals involved in themduring the
M |l ennium period, in Decenber of 1999. Do you recall, General
Reno, at all -- can you describe your personal role in this
M Il enniumthreat period, how often you may have sat down with
t he national security advisor, Sandy Berger, the President of
the United States? The Clinton adm nistration has a great deal
of success during this tinme period deflecting or foiling
M Il enniumplots. A great deal of this, in nmy hunble opinion, ny
theory is because of this small group that is neeting at the top
| evel s of governnment and pushing deci sions down into the
bur eaucracy to get things done.

| want to know your recollection of this time period. How
often were you nmeeting with the principals? How often were you
meeting with the President? How i nvol ved were you in this? How
i nvol ved were you with the FBI and the Cl A?

M5. RENO. | spent a lot of tine at the SICC

VR. RCEMER: The SIOC? If you'd explain.

. RENO. Sonebody hel p ne. (Laughter.)

VB
MR. : (Laughs.) Secure --

M5. RENO Strategic Information --

MS. GCRELICK: -- Operations --

MR. : -- Operations Center.

M5. RENO -- Qperations Center. | would neet with themat the
SI OC.



Let ne stress, and | think it's inportant because peopl e have
di sm ssed what happened during that tinme by saying it was

because of an alert Custons officer. | want to pay speci al
comendation to the alert Custons officer. She was sharp and
right on target, and it was an extrenely -- it wasn't a | ucky

break. It was a great break by a good officer

But it is so inportant to be able to capitalize on this, to
foll ow t hrough. You have a wi ndow. You have an opening to see
what's happening, and it was extraordinary to sit in that
command center and to see the results cone in and to followit.
And then during the height of the crisis | literally sat at the
Ofice of Intelligence Policy Reviewtill the early hours of the
nmorning to be prepared to sign it at the soonest tine possible,
to sign the FISA application. And to see the whol e network and
operation is an extraordi nary experience, and sonething --
people told me when | canme to Washington that there would be one
area that would seem nysterious and woul d be new, and that was
the intelligence function of the departnent.

You can't go to the university to really learn it; at |east |
haven't found the course that really teaches it. You' ve got to
cone in; you ve got to be as prepared as you can to learn to
find the good people that can nake the difference, find the
peopl e that make the link. And sometines, you' ve got to sit
together. And so | can say, but George --

MR. RCEMER: And George, was that George Tenet, the director
of the Cl A?

M5. RENO. -- referring to Tenet -- what about this and what
about that? And --

MR. ROEMER. Was M. Freeh in the roomw th you as well?

M5. RENO Director Freeh wuld oftentines be there. And the
Bureau did a wonderful job, but you can't -- | think it's
inmportant for the principals to be involved because they can cut
through to the hard issues, they can cut through the red tape,
they -- it is very inportant.

MR. RCEMER: My tine's just about run out. Just to clarify one
poi nt then. You think the decision nade by the guard on the
border to get Ressam conming into our country to bonb the Los
Angel es International Airport then was sonehow related to the
frenetic, active activity --
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M5. RENO  No.

MR. RCEMER: -- of the principals neeting?

M5. RENO. No. | think she did that -- | nean, | think that
was just good police work. And it was a lucky break for us. But
you' ve got to capitalize on |ucky breaks and understand better
how -- what you can |learn fromthem

MR. ROEMER: So the fact that these principals are neeting
does have an inpact on bringing the ClA director, the FB
director and you and the President together to nake deci sions on
a regul ate basis.

Thank you very nuch

M5. RENO. And you asked a question, how many tinmes | net with
the President. | don't know.

MR. KEAN: | just have one question. | agree with you, this
intelligence business that |1've been getting to learn is very
mysterious. And nobody teaches it, | guess, outside of this
town. But -- and the FBI to ne is particularly frustrating,
because everything -- | know, everybody tells ne it has
wonder ful, wonderful agents, and | know sone of them and they
are wonderful people, totally dedicated. And there are totally
dedi cat ed peopl e throughout the agency. And yet the agency
doesn't work very well, and hasn't worked very well for a | ong
time. And you all tried to reformit, and now we have anot her
effort of reform going on.

And | guess the big question: Everybody tal ks about the word
"culture." Everyone says you've got to reformthe culture of the
FBI, otherwise it doesn't work -- it won't work in the new era
we're nowin. And | don't know how to change a culture, except
that the present director is making a nunber of efforts. And the
gquestion cones, can any one nman or one adm nistration change a
culture, or do they just wait you out, and when you | eave, it
goes back to being the sane old agency that hadn't worked very
wel | before? We can't afford that in this country. W can't
afford to have an FBlI that doesn't work.

And so do you think one man or one adm nistration, or if we
keep on with this refornms, that this agency is going to start to
wor k?
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M5. RENO. One of the ways you nake it work is not to give up
and not to change the boxes and shift things around so that we
have to | earn a whol e new procedure and spend our tinme doing the
procedure. It's -- |1 just -- | have great confidence in the
di rector.

| think he has built on what others have done, what Loui s,
what Dal e Wat son, what Bob Bryant and countl ess agents have

done. | think he knows what needs to be done. | think we shoul d
back himup and not give up

And | think all of us who have been involved in the process
care so nuch that it works, that we should our institutiona
knowl edge, again in a thoughtful bipartisan way, to sit down and
say, "This isn't politics in Arerica. This is the national
security. This is our nation's safety. Let's work together to
come up with sonething that works."

MR. KEAN. Thank you.
Commi ssi oner Lehman.

MR. LEHMAN:. Thank you

Vel come, Ceneral Reno. During the years that you were
attorney general and before and after, right up till 9/11, there
was an adm nistration report issued every year called "Patterns
of Aobal Terrorism"™ And in it, the counterterrorismpolicy was
described as -- and | quote -- "to treat terrorists as
crimnals, to pursue them aggressively and to apply the rule of
| aw. "

Now during your tenure at Justice, in various docunents that
dealt with terrorism your priorities were |aid out, nunber one,
to obtain the successful prosecution of terrorists and, nunber
two, to protect the rights of personal privacy.

Were they accurate reflections of the priorities, or did the
priorities shift as tinme went on?

M5. RENQ The priorities shifted as -- al nost imedi ately.
think Director Freeh made clear that we have got to start
tal ki ng about how we prevent it and how we deter it and how we
intervene with it. And | think that has been the inportant step.

At the sane tine, it is inportant to understand what Director
Freeh was saying: that one of the best ways to prevent it is to
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get hold of the information, follow it and nake the arrest
before it happens.

MR. LEHVAN. But one of the problens of that perception --
because I"'mwell aware of the long | ag between the changi ng of
of ficial propaganda, which continued right -- unchanged through
three adm nistrations, and the reality underlying it -- is that
ot her parts of the government view it very differently. And I'd
like to pursue, on a strictly unclassified basis, this issue of
authorities to act, because we've spent a lot of time with the
Pent agon and aski ng the question why we had ei ght years of --
followng the '91 events and then the '93 events after that, to
go after al Qaeda and Bin Ladin, and there was -- there were
very, very few attenpts.

And the recent book by M. Coll and the articles in the
Washi ngton Post and the book "Ghost Wars" quote senior officials
in ClA and the Pentagon, and indeed in the NSC, that -- as
follows -- and the reason -- and | don't want to go outside of
public docunents. But the reason |I'm quoting themis that we got
a lot of classified testinony that is not inconsistent with it.

(Reading.) Attorney Ceneral Reno and her Justice Departnent
were deeply invested in |aw enforcenent as the approach to
terrorism And this translated into, the Pentagon and Cl A nmust
make a good-faith effort to capture Osama for trial before
targeting himas an individual.

Agai n, just asking your personal view and not based on any
classified information, is that an accurate reflection of your
Vi ew --

M5. RENO. | think he could be captured or killed

VR. LEHVAN: Captured or killed.

M5. RENO Mm hmm

MR. LEHVMAN. This was translated by both agencies as having to
mount a full-scale, good-faith, organizing |logistics effort to
capture him and if he happened to get killed, fine, but you had
to do that first.

|s that an accurate reflection of it?

M5. RENO. Again, ny personal opinion was -- be that he could
be captured or killed.
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MR. LEHVAN:. Roger that.

The ot her approach, apart fromcapturing or killing OCsam,
t he Pentagon -- a nunber of senior Pentagon officials have
witten publicly, and I'll read fromone of them But again,
it's not inconsistent with the classified testinony we have. And
that is, quote -- talking to what they perceived as the Justice
Departnent policies that we just tal ked about -- "If you declare
terrorisma crimnal activity, you take fromthe Defense
Departnment any statutory authority to be the | eader in
respondi ng. "

Whenever the Wite House, and they're tal king about C arke
here, proposed using Special Forces against terrorists, it found
itself facing, quote, "a band of |awers at Justice defending
the turf.” They woul d assert that the Pentagon | acked authority
to use force, and, quote, "lawyers in the DOD woul d concur."
They argued that we have no statutory authority because this is
essentially a crimnal matter

Do you agree with that?
M5. RENO | have not heard that before, sir.
MR. LEHVAN. Do you think that's a wong interpretation and

just maki ng excuses by people who didn't want to go in -- put
boots on the ground anyway?

M5. RENO | don't know what their notivati on woul d be

VR. LEHVAN: Thank you very nuch

MR KEAN. Senator Kerrey.

MR. KERREY: Attorney General Reno, it's very nice to see you

agai n. Thank you very much for com ng and helping us try to
figure this all out.

Later this afternoon, Cofer Black, who was the head of the
CTC for | think a couple of years, | think franed his whol e
thing very well when he says, I'm-- he's going to say it and
|"mgoing to say what he's going to say; which is, "I conme here
totell you what we did, what we tried to do and what we failed
to do." And it's in the last area that 1'd |like to focus sone
attention, because | see three big failures, m stakes, that were
made both in the dinton adm nistration and in the Bush
adm ni strati on.
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The first is the failure to give the Departnent of Defense a
leading role in dealing with terrorism It wasn't in PDD 62, and
it wasn't changed until after 9/11.

The second had to do with allowi ng al Qaeda to cone inside
the United States. | understand after '98 we knew that they were
part of an Islamc army intending -- and we saw on the 7th of
August they had trenendous capability. W continued to all ow
themto cone to the United States; we didn't put a full-scale
effort on with consular offices and INS and FBI and all sorts of
ot her people in the United States to try to prevent themfrom
comng into the United States.

And the third is, | still can't get ny head at the idea that
we were not at a high state of alert at our airports on 11
Sept enber.

And 1'd Iike to start with PDD 62, because | asked the sane
question to the President -- President Clinton and Nati ona
Security Advisor Berger. Do you have any recollections of PDD 62
and why the mlitary was not given primary authority to wage the
war agai nst terrorisn®

M5. RENO. No, sir, | was not -- I"mnot part of the Security
Council, except if it's within nmy jurisdiction. And | don't
recal |l that.

VR. KERREY: The PDD woul d not have been circul ated through
the attorney general's office?

M5. RENO | think it was circul ated through the attorney
general's office with respect to | egal issues.

VR, KERREY: Talk to ne about the second, then. The second
itemis also equally perplexing. |I nean, al Qaeda wasn't just a
group of terrorists, they were part of an Islamc arny called
the Jihad Against the People of the United States of America.

WAs there ever any discussions between you and the President,
bet ween you and the national security advisor, any interna
di scussions at all about saying, "W can't let this arny inside
the United States and we've got to nmake certain that we don't --
ei ther through a consular office or INS or any other sort of
poi nt of weakness, allow themto penetrate our soil ?"

M5. RENO M conversations with Doris Missner, Conm ssioner
of INS, were that she focused on the i ssue of how we build the
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dat abase that gets the information with regards to terrorists.
She found that working with the Joint Terrorism Task Forces and
others were very inportant. But the problemwas you had to get
the information to her, and | think we failed there.

MR, KERREY: But it seens to ne, though, it had to occur at a
Cabi net neeting with the President saying, "Look, this is an
army; we've got to figure out how to keep that army out of the
United States.” Did that ever occur at any Cabinet neeting?

M5. RENO | don't recall any Cabinet neeting that addressed
t hat .

VR. KERREY: Well, help me with the | ast one, then. | didn't
have tinme earlier to follow up, so in sone ways this is not fair
because |"'mtreating you as if you're Director Freeh because --

M5. RENO It's quite fair. Go right ahead.

MR. KERREY: -- | didn't like his answer. He basically hid
behind the Gore report. | nean, we didn't need the
recomendati ons of the Gore report to be at a hi gher state of
alert than we were. | nmean, we were -- we were at ease on the
11t h of Septenber; we were not prepared for a hijacking. How did
t hat happen, in your mnd? | mean, you had significant
authorities over the FBI and, you know, this thing could have
happened in 2000 as easily as 2001. Wat did we m ss?

What happened that allowed us to be so relaxed on 11
Septenber in our airports?

M5. RENO | wasn't in office, so |l can't --

MR. KERREY: No, no. | know. But we were just as rel axed as
you were going out of office as we were on 11 Septenber. | nean,
this attack could have easily happened on your watch. | nmean, we

were just as vul nerable while your were attorney general as we
wer e when John Ashcroft was attorney general.

M5. RENO What | indicated to you and the Comm ssion at the
outset of this session were the issues that |I think that we had
to address at the Bureau. | gave ny reasons for how they
happened; what was necessary to address them what had been
done; what we could do to avoid it for the future. | think in
the nmeantinme -- and | would also stress sonething that's very
inportant: | think people feel that because there is a strategy
in place now, because there is a war, because we have cone to a
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war footing, that we are sonehow or another -- we don't have to
have the hei ghtened sense of urgency that we saw during the
mllennium for exanple. Sonmebody said we couldn't have
sustained the mllennium pace. But if the situation is such that
the reports that |'ve seen -- and | have not been briefed on
them it's again what |1've read in the papers -- you have got to
be prepared in the best of circunstances and with the best of
strategy for the people to neet who are the principals and work
together to get the job done. And if it take night after night,
our soldiers fight night after night and day after day, and we
ought to be able to do it here.

MR. KERREY: Thank you.

MR. KEAN: Commi ssi oner Ben- Veni ste.

MR. BEN-VENI STE: Good afternoon, Attorney General Reno. Let
me start out by making an observation that, with respect to ny
friend, Comm ssioner Lehman's questioning, that it is ny
under standi ng that the communication to CIA agents in the field
wWith respect to kill or capture of Osama Bin Ladin was that they
were told, pursuant to direction fromthe President, that they
woul d be paid if they killed himor captured him either way.

Let me ask you about mllennium After Ressamis captured by
the alert Custons agent, Diana Dean, for whomwe all owe a debt
of gratitude, there was foll ow-up, as you have indicated. And
D ana Dean, |ike Agent Jose Mel endez, who testified before us in
an earlier hearing and who alertly prevented the entry into the
United States at the Ol ando port of entry, the airport --
prevented Mohaned al Khatani, who we now believe was to be the
16th hijacker -- 20th hijacker, |I'msorry.

The work that was done after Ressam had been arrested by the
al ert custons agent was sonething which you had begun to
di scuss, and | would |i ke you to have the opportunity to tell us
about the cooperation anong agencies in the foll owup and how
that may have resulted in the roll up of operations in Brooklyn,
in Boston and el sewhere.

M5. RENO It was fascinating, Conm ssioner, to see how the
pi eces cane together; working with authorities around the world,
wor king with agents in New York, seeing howit cane together; to
see the exchange of information, to have people who trusted each
ot her so that sonebody from O PR was tal king to sonebody at the
Cl A and anot her piece cane together. People have tal ked about
data as a -- |ike water comng out of a fire hydrant, and
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sonetines it's just that one precious piece that can nake the
difference. But it all seens to just open a door so that you can
observe how sonething like this could happen.

And it's based -- it was based on trust and the fact that the
principals were there. They were exchanging i nformation. They
were sharing. | think that nade an inportant difference. They
were -- the principals were saying what about this. W need to
get sonething translated. Well, get it to the Defense Depart nent
and they can get it translated. Cut through the red tape. Mve
it. I nmean, we were in -- | put it to the equivalent of war. W
do the best we can and the | eaders should be there.

MR. BEN-VENI STE: Let nme ask you whether, in your briefing of
the incom ng attorney general, you el aborated on the terrori st
threat fromal Qaeda within the United States. Being m ndful of
the MIlenniumthreat that you had just tal ked about; the bridge
and tunnel threat, which had been interdicted and interrupted by
the FBI as Director Freeh had tal ked about; our unsuccessfu
attenpt to prevent the first bonbing of the World Trade Center;
did you brief Director (sic) Ashcroft on the presence of al
Qaeda cells in the United States and the potential of terrorist
activity in this country?

M5. RENO No, | didn't. I'd talk about it in terns of
terrorismgenerally, threats to our national security generally,
and the need to devel op the capacity in the Bureau to coll ect
the information, to manage it and to use it in the nost
or gani zed way possi bl e.

MR. BEN-VENI STE: And let ne ask you --

MR. KEAN:. Last question

MR. BEN-VENI STE: -- a final question. You heard, perhaps,
fromDirector Freeh -- there are others who have commented -- on
the FISA court interpretation of the restrictions on the
di ssem nation of information, and the fact that Director Freeh
a former federal judge, others in the Justice Departnent
di sagreed with the FISA court's narrow i nterpretation, which was
ultimately overturned by the appellate court. Can you tell us
why it was you did not seek to challenge the FISA court's
interpretation during your termof office?

M5. RENO W were in a situation where it seened to ne we had
need for FISAs at every nonent. W were getting the FISAs. W
felt like we were doing it the right way.
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We had, we thought, a good relationship with the court. And
if we took an appeal, delay would occur, and we were worried
about what effect it would have on the court.

MR. BEN-VENI STE: Coul d you not have taken an appeal on sone
matter of |ess urgency or to try to get a clarification?

M5. RENO. We | ooked sonetines for cases, but when you cone to

this crunch, it is usually the cases where you need the best
facts to nmake the best | aw

MR. BEN- VENI STE: Thank you, M. Reno.

MR KEAN:. Commi ssioner Fi el di ng.

MR. FI ELDI NG. CGeneral Reno, thank you for being here.

|"mvery inpressed -- |I'msure everybody's very inpressed --
at the record that you' ve denonstrated of trying to acknow edge
and fix issues within the FBI, as you perceived them and tried
to do fromwithin, by trying to urge the director to deal with
sone of the deficiencies, as you saw them and you just rel ated
t hose to us.

Did you ever advise the Wiite House or the national security
advi sor or the President of those concerns about the Bureau
and/or the director?

M5. RENO. Wen you say "concerns about the director,” | had a
good working relationship with the director. I nean, we m ght
have di sagreenents, but concerns -- that's -- it was common

knowl edge that one of the problens was that the Bureau sonetines
didn't know what it had and that it didn't share the
i nformati on.

| think some of nmy frustration was urged on, if you will, by
the National Security Council, and | told themwhat | was trying
to do. | told themof the problens we had, the problens with

respect to automation, and I don't recall ever briefing the
President on it.

MR. FI ELDING Thank you. I'"malso very interested in the
ef fecti veness of transitions, because it seens to be --
especially when it's a transition between different parties,
there's a short period of tine -- in the nost recent one, even a
shorter period of tine -- and especially in areas of nationa
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security intelligence, there's a very vul nerabl e nonent when the
baton is handed off, in that period of time during a transition.

And | think this is sonething that | hope that we will be
| ooking at carefully as a commi ssi on.

But in your dealings with the attorney general-designhate or
subsequently the attorney general, | was interested, you said
that after he becane attorney general, you net with him Ws
that the first tine you net wwith himto do any briefing or
transitioning?

M5. RENO | had called himwhen he -- | heard that he was
nom nated, offering to brief him He said that he would wait
till he got confirmed, and when he got confirned, he'd call ne.

VR. FlI ELDI NG Okay. Now, during that neeting with him did
you ever express to himyour concerns about the severe
t echnol ogy problens and deficits within the FBI?

M5. RENO. | expressed to himny concerns, and | gave him
copi es of the menorandum which outlined my concerns.

MR. FI ELDI NG And how about your concerns and t he probl ens

with "the wall,"” as we're calling it |oosely, and | egal
authorities?

M5. RENO. Wth respect to "the wall,” | told himthat there
was an issue with respect to -- arising out of the Wen Ho Lee
report, the attorney general's task force report that M.
Bel | ows conducted at ny direction, and that there were concerns
it was inportant that the July -- the 1995 nenorandum be
updat ed. And Deputy Attorney General Larry Thonpson updated in,
| believe, August. | told himthat | had not nade a deci sion,
because we could not reach consensus within the departnent, and
that it was inportant that they take a look at it as a foll ow
up. And | didn't want to nake a decision that didn't have nore
consensus attached to it for the new Adm nistration that m ght
want to pursue a different course.

MR FIELDING And did you discuss with himany issues of the
cul ture of the Bureau?

M5. RENO. | don't recall talking about the culture of the
Bureau. | tal ked about the need to share, the need to devel op

the capacity to share and to organize the information in an
ef fective manner.
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MR. FIELDI NG And was there any discussion about the

personnel of the Bureau or any discussion about the retention or

possi ble retention of Director Freeh?

M5. RENO  No.

MR. FI ELDI NG GCkay. Thank you very much. Thank you, M.
Chai r man.

MR. KEAN:. Conmm ssi oner Thonpson.

MR. THOVPSON: Madane Attorney General, thank you for your
testinony today. | think you were a bold and gutsy attorney
general and stood up for what you believed and provided
extraordi nary | eadership on many issues during your tine. And I
think the nation should be grateful for that.

M5. RENO. Thank you, Governor

MR, THOWPSON:. Two questions, if | mght. In today' s hearing
and in past hearings, there seens to be an undercurrent or an
assunption or nmaybe even sonething nore specific or direct than
that that there is sone kind of reporting relationship or ought
to be sone kind of reporting relationship between the attorney
general of the United States and the national security advisor
or the director of the FBI and the national security advisor.

The director of the FBI reports to you, as the attorney
general . |Is that correct?

M5. RENO That's correct.

MR, THOWPSON: And you, as a confirmed Cabi net official,
report to the President. Is that correct?

MS5. RENO That's correct.

VR. THOWPSON: And while there are undoubtedly many
appropriate occasions for you to confer with the nationa

security advisor or nenbers of the NSC staff -- and you did, and
ot her attorneys general have as well, and other directors of the
FBI has as well -- the national security advisor is not sone

sort of super AG or super director. Is that correct?

M5. RENO That's correct.
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MR. THOVPSON. |In your prepared testinony on page 5 -- | think
it's worth repeating this few |lines and because you weren't able
to do it in your opening remarks.

"There are sinply no walls or restrictions on sharing the
vast majority of counterterrorisminformation. There are no
| egal restrictions at all on the ability of the nmenbers of the
intelligence conmunity to share intelligence information with
each other. Wth respect to sharing between intelligence
investigators and crimnal investigators, information |earned as
the result of a physical surveillance or froma confidential
i nformant can be legally shared without restriction. Wiile there
were restrictions placed on information gathered by crim nal
investigators as the result of grand jury investigations or
Title I'll wiretaps, in practice they did not prove to be a
serious inpedi nent since there was very little significant
information that could not be shared.”

If you were to have used those words in a |egal opinion
directed to the nenbers of the intelligence community and
specifically to the menbers of the FBI and the CIA according to
a |ot of what we have heard in public or in private, and
certainly according to a | ot of assunptions reported in the
press, the nmenbers of the intelligence community woul d have been
astounded. O am| wong about that?

M5. RENO. | think some woul d have been astounded. | think
it's, again, very inportant to understand, and I think | |earned
fromthis how inportant it is when you announce a policy, when
you try to do sonmething, that you nake sure you train, you get
f eedback from people. And | think one of the things that I
failed to do was to get feedback fromthemto understand exactly
what their problens were with it, try to accommpdate those
interests, and proceed to ensure a full exchange of information.

MR. THOWPSON:. In your answer to an earlier question you said
that -- | think I'"mquoting you correctly, and please correct ne
if I"'mwong -- that you did not say sonething like this or talk
about this subject near the close of your adm nistrati on because
you had failed to achi eve "consensus within the departnent” on
the issue. What did you nean by that, and why would you, as the
attorney general of the United States, have needed consensus
wi thin the departnent before you issued your interpretation of
what the law did or did not demand?

M5. RENO This obviously was a very sensitive issue, and to
make a decision that | thought -- that m ght well -- that would
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be binding -- obviously, they could change it. | should have
great confidence, it seens to ne, before delivering to the next
Adm nistration a decision. | chose to let the next

Adm ni strati on make the decision because -- no, you're right: |
don't have to have consensus, but |'ve got to have a pretty
clear idea of what's the right thing to do. Harry Truman said
doing the right thing is easy; trying to figure out what it is
is much nore difficult -- (laughter) --

VR. THOVPSON: (Laughs.)

M5. RENO. -- and it was very difficult for me in that
si tuati on.

MR. THOVPSON:. Thank you, GCeneral.

Thank you, M. Chairman.

MR. KEAN. Thank you

| have one final question, just really a follow-up to
Comm ssi oner Fielding. You ve been -- you're unique in a sense
because you' ve been part of two transitions.

It seens every year, it takes every new adm nistration that
much longer to get its key personnel appointed and confirned. It
i nvol ves Wite House procedures, it involves requirenments of the
United States Senate, it involves financial disclosures. But
every year the pile gets higher, and we're | ooking now at the
Bush transition, between your admnistration and their
Adm ni stration, when it took six nonths or nore for sone of
their key personnel to really get into place.

You went through the earlier transition. Wuld you have any
recommendati ons of any ways, particularly for key personnel such
as in your department or in the national security area, to speed
up these transitions so that admnistrations will be not |eft
| acki ng key personnel at very inportant tinmes for this country?

M5. RENO | think it is absolutely critical that this nation
sit down and cone together and | et the President of the United
St ates, whoever he or she is, have the people that they think
can best represent the interests of the Admi nistration that has
just been elected and that continues to serve during the entire
four years. It is extrenely frustrating to try to inplenent
policy, totry to deal with these critical issues, totry to
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understand all these problens and not have sonebody that's
confirmed.

MR. KEAN. General, thank you. Thank you very nuch for your
testi nony. Thank you for your service.

At this time the Comm ssion will recess for one hour.
Everybody shoul d be back here, we'll start pronptly at 1:30.

Wait a second. The chair's been asked to announce that the
Capitol Police have asked that as you | eave the roomfor |unch
pl ease take all packages or bags with you because unattended
items will disappear. They'll be confiscated.

Thank you.

PANEL THREE OF THE TENTH HEARI NG OF THE NATI ONAL COWM SSI ON ON
TERRORI ST ATTACKS UPON THE UNI TED STATES RE: " LAW ENFORCEMENT
AND THE | NTELLI GENCE COVMUNI TY" THOVAS H. KEAN, CHAIR, LEE H
HAM LTON, VICE CHAIR PHI LI P ZELI KON EXECUTI VE DI RECTOR;

CHRI STOPHER KQJM DEPUTY STAFF DI RECTOR; AND BARBARA GREVE
PRESENT STAFF STATEMENT: " THREATS AND RESPONSES IN 2001"

W TNESSES: J. COFER BLACK, FORMER DI RECTOR, CI A COUNTERTERRORI SM
CENTER, THOMAS J. PI CKARD, FORMER ACTI NG FBI DI RECTOR

1:30 P.M EDT, TUESDAY, APRIL 13, 2004

MR. KEAN. (Strikes gavel.) 1'd like to reconvene, if | could
reconvene this hearing. And once again, we are going to begin
with a statenent prepared by the Comm ssion staff. It's entitled
"Threats and Responses in 2001." Philip Zelikow, Chris Kojm and
Barbara Grewe of the Conm ssion staff are going to present it.

M. Zelikow.

MR, ZELI KON Menbers of the Conmm ssion, with your help, your
staff has devel oped prelimnary findings regardi ng awareness of
the threat of terrorist attack in the nonths |eading up to
Septenber 11th, 2001, and sone aspects of the i medi ate
response. This report reflects the results of our work so far.
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We remain ready to revise our understandi ng as our work
conti nues.

The staff statenent represents the collective effort of a
nunber of nenbers of our staff. Barbara G ewe, M chael Jacobson,
Thomas El dridge and Susan G nsburg did nuch of the work
reflected in this statenent.

W' ve built upon the substantial work carried out by the
Joint Inquiry of the House and Senate Intelligence Comm ttees.
W' ve obt ai ned excel |l ent cooperation fromthe CIA the FBI and
the Ofice of Inspector General of the Departnment of Justice.
They made significant material available for the preparation of
this statenment.

I"d like to draw you now to page 2 of the statenent,
begi nning with the spring of 2001, and turn the floor over to
Chris Kojm ny deputy.

MR. KQIM In spring 2001, the level of reporting on terrorist
threats and pl anned attacks began to increase dramatically,
representing the nost significant spike in activity since the
mllennium At the end of March, the intelligence community
di ssem nated a terrorist threat advisory indicating there was a
hei ght ened threat of Sunni extremi st terrorist attacks agai nst

US. facilities, personnel and other interests in the com ng
weeks.

In April and May 2001, the drunbeat of reporting increased.
Articles presented to top officials contai ned headlines such as,
quote, "Bin Ladin Planning Multiple Operations," close quote;
gquote, "Bin Ladin Public Profile May Presage Attack," close
guote; quote, "Bin Ladin Network's Plans Advancing," close
quot e.

By late May, there were reports of a hostage plot against
Anericans to force the rel ease of prisoners, including Sheik
Omar Abdel Rahman, "the blind sheik,” who was serving a life
sentence for his role in the 1993 plot to blow up sites in New
York City. The reporting noted that the operatives nay opt to
hijack an aircraft or storma U S. enbassy.

The reporting al so nentioned that Abu Zubaydah was pl anni ng
an attack and expected to carry out nore if things went well.

The U. S. governnent redoubled efforts, ongoing since |late
1999, to capture Abu Zubaydah. National Counterterrorism
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Coordi nator C arke also called National Security Advisor

Condol eezza Rice's attention to possible plots in Yenen and
Italy and by an alleged cell in Canada that m ght be planning an
attack against the United States.

Reports simlar to these were nmade avail able to President
Bush in norning neetings with DCI Tenet, usually attended by
Vi ce President Cheney and National Security Advisor Rice, as
wel | . None of these reports nentioned that the attacks m ght
occur in the United States. At the end of May, Counterterrorism
Center Chief Cofer Black told Rice that the current threat |eve
was a 7 on a scale of 10, as conpared to an 8 during the
M Il ennium

The threat reports surged again in June and July, reaching an
even hi gher peak of urgency. A terrorist threat advisory in late
June indicated that there was a high probability of near-term
spectacul ar terrorist attacks resulting in nunerous casualties.
Headlines fromintelligence reports were stark. Quote, "Bin
Ladin threats are real," close quote. Quote, "Bin Ladin planning
hi gh-profile attacks,"” close quote. The intelligence reporting
consi stently described the upconmi ng attacks as occurring on a
catastrophic level, indicating that they would cause the world
to be in turnoil, consisting of possible nmultiple, but not
necessarily sinultaneous, attacks. A |ate June report stated
that Bin Ladin operatives expect near-term attacks to have
dramati ¢ consequences of catastrophic proportion.

Rice told us Clarke and his Counterterrorismand Security
Group were the nerve center in coordinating responses but that
principals were also involved. In addition to his daily neetings
wi th President Bush and weekly neetings to go over other issues
wi th National Security Advisor Rice, Tenet continued his regular
meetings with Secretary Powell and Secretary Runsfeld. The
foreign policy principals talked on the phone every day on a
variety of subjects, including the threat.

The sumrer threat seenmed to be focused on Saudi Arabi a,
| srael, Bahrain, Kuwait, Yenmen and possibly Ronme, but the danger
coul d be anywhere, including a possible attack on the G-8 summt
in Genoa, where air defense neasures were taken.

Di sruption operations were |aunched involving 20 countries.
Several terrorist operatives were detai ned by foreign
gover nnents, possibly disrupting operations in the Gulf and
Italy and perhaps averting attacks against two or three U S
enbassies. U S. arned forces in at |east six countries were
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pl aced on higher alert. Units of the 5th Fleet were redepl oyed.
Enbassies were al erted. Vice President Cheney contacted Crown
Prince Abdullah to get nore Saudi help. DCl Tenet phoned or net
wi th approximately 20 top security officials from other
countries.

Deputy National Security Advisor Hadl ey apparently called
Eur opean counterparts. Clarke worked with senior officials in
the Gul f.

At Rice' s request on July 5th, the CIA briefed Attorney
General John Ashcroft on the al Qaeda threat, warning that a
significant terrorist attack was inmmnent, and a strike could
occur at any tinme. That same day officials from donestic
agenci es, including the Federal Aviation Adm nistration, met
wth Carke to discuss the current threat. R ce worked directly
Wi th Tenet on security issues for the G 8 sunmt. In addition
to the individual reports, on July 11th top officials received a
sumary recapitulating the mass of al Qaeda- related threat
reporting on several continents. Tenet told us that in his
worl d, quote, "the systemwas blinking red,"” close quote, and by
late July it could not have been any worse. Tenet told us he
felt that President Bush and other officials grasped the urgency
of what they were being told.

On July 27th darke informed R ce and Hadl ey that the spike
in signals intelligence about a near-term attack had stopped. He
urged keepi ng readi ness high during the August vacation period,
war ni ng that anot her report suggested an attack had just been
post poned for a few nonths.

On August 3rd, the intelligence conmunity issued a threat
advi sory warning that the threat of inpending al Qaeda attacks
woul d likely continue indefinitely. The advisory cited threats
in the Arabian peninsula, Jordan, |srael and Europe, and
suggested that al Qaeda was lying in wait and searching for gaps
in security before nmoving forward with the planned attacks.

During the spring and sunmer of 2001 President Bush had
occasionally asked his briefers whether any of the threats
pointed to the United States. Reflecting on these questions, the
ClA decided to wite a briefing article summarizing its
under st andi ng of this danger. The article, which the President
recei ved on August 6th, is attached to the staff statenent.

Despite the |l arge nunber of threats received, there were no
specifics regarding tinme, place, nethod or target. D sruption
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efforts continued. An al Qaeda associ ate from North Africa
connected to Abu Zubaydah was arrested in the United Arab

Em rates on August 13th. He had apparently been planning an
attack against the U S. enbassy in Paris. Cl A anal ysts who have
recently reviewed the threat search of the sumer of 2001 told
us they believe it may have been related to a separate stream of
events. These threats may have been referring to the 9/11
attack, the planned assassination of Northern Alliance |eader
Ahmad Shah Massoud, or other operations.

In July 2001 the CSG al erted federal | aw enforcenent agencies
and asked the FAA to send out security advisories. Beginning on
July 27th, the FAA issued several security directives to U S
air carriers prior to Septenmber 11th. In addition, the FAA
i ssued a nunber of general warnings about potential threats,
primarily overseas, to civil aviation

None of these warnings required the inplenentation of
addi ti onal aviation security measures. They urged air carriers
to be alert.

Al t hough there was no credi ble evidence of an attack in the
United States, Clarke told us, the CSG arranged for the CIAto
brief senior intelligence and security officials fromthe
donesti c agencies. The head of counterterrorismat the FBI, Dale
WAt son, said he had many di scussi ons about possible attacks with
Cofer Black at the CIA. They had expected an attack on July 4th.
Watson said he felt deeply that sonething was going to happen,
but he told us the threat information was nebul ous. He wi shed he
had known nore. He wi shed he had had, quote, "500 anal ysts
| ooking at Gsama Bin Ladin threat information instead of two."

Cl ose quote.

Ri ce and Hadl ey told us that before Septenber 11th they did
not feel they had the job of handling donmestic security. They

felt Carke and the CSG were the National Security Council's
bri dge between foreign and donestic threats.

In | ate August working-level CIA and FBI officials realized
that one or nore al Qaeda operatives mght be in the United
States. W& have found no evidence that this discovery was ever
briefed to the CSG to principals or to senior counterterrorism
officials at the FBI or the CIA. Nor was the Wiite House told
about the arrest of Zacarias Mussaoui .

W investigated awareness of the terrorist threat within the
Departnment of Justice and the FBI during the spring and sunmer
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of 2001. Rice told us that she believed the FBI had tasked its
56 U.S. field offices to increase surveillance of suspected
terrorists and to reach out to informants who m ght have

i nformati on about terrorist plots. An NSC docunent at the tine
descri bes such a tasking having occurred in |ate June, although
it does not indicate whether the tasking was generated by the
NSC or the FBI

At this point, we have found the following: On April 13th FBI
headquarters alerted field offices to a heightened threat from
al Qaeda against U S. interests. The comunication detailed the
threats against U S. interests abroad, but nmade no nention of
any possible threat inside the United States. The field offices
were asked to, quote, "task all resources, to include electronic
dat abases and human sources, for any information pertaining to
the current operational activities relating to Sunni extrem sm"”
Cl ose quote.

On July 2nd the FBI Counterterrorism D vision sent a nessage
to federal agencies, and state and |ocal | aw enforcenent
agenci es, that summari zed the information regarding threats
against U S. interests fromBin Ladin. The nmessage reported that
there was an increased volune of threat reporting, indicating a
potential for attacks against U S. targets abroad from groups
aligned with, or synpathetic to, OGsama Bin Ladin. It further
stated, quote, "the FBI has no information indicating a credible
threat of terrorist attack in the United States." C ose quote.
However, it went on to enphasize that the possibility of attack
in the United States coul d not be di scounted.

It also noted that the July 4th holiday m ght hei ghten the
threats. The report asked the recipients to, quote, "exercise
vigilance,"” close quote, and, quote, "report suspicious
activities," close quote, to the FBI

Acting FBI Director Thomas Pickard recently told us that
during his sumrer tel ephone calls with special agents in charge
of each FBI field office he nentioned to each the hei ghtened
threat, anong other subjects. He also told us that he had a
conference call with all Special Agents in Charge on July 19th,
in which one of the itens he nentioned was that they needed to
have their Evi dence Response Teans ready to nove at a nonent's
notice in case they needed to respond to an attack.

We found in our field office visits last fall, however, that
a nunber of FBI personnel, with the exception of those in the
New York field office, did not recall a heightened sense of



threat fromal Qaeda within the United States in sumer 2001
For exanple, an International Terrorism Squad supervisor in the
Washington field office told us that he was neither aware in
sumer 2001 of an increased threat, nor did his squad take any
speci al steps or actions. The special agent in charge of the
Mam field office told us he did not learn of the high | evel of
threat until after Septenber 11.

Pickard said in |late June and through July he nmet with
Attorney Ceneral Ashcroft once a week. He told us that although
he initially briefed the attorney general regarding these
threats, after two such briefings the attorney general told him
he did not want to hear this information anynore. The Justice
Departnment has infornmed us that Attorney CGeneral Ashcroft, his
former deputy, and his chief of staff deny that the attorney
general made any such statenent to Pickard.

Ashcroft told us that he asked Pickard whether there was
intelligence about attacks in the United States. Pickard said he
replied that he could not assure Ashcroft that there would be no
attacks in the United States, although the reports of threats
were related to overseas targets. Ashcroft said he therefore
assuned that the FBI was doing what it needed to do. He
acknow edged that in retrospect, this was a dangerous
assunpti on.

Prior to 9/11, neither Ashcroft nor his predecessors received
a copy of the President's Daily Brief. After 9/11, Ashcroft
began to receive portions of the brief that relate to
counterterrorism

M5. GREWE: It is in this context that we return to the story
of M hdhar and Hazmi . Wile top officials in Washi ngton were
receiving and reacting to various threat reports, we need to
step further down in the bureaucracy to trace a now significant

story of how particular al Qaeda associ ates were addressed by
| ower -1 evel officials.

In Staff Statement No. 2, presented at our January heari ng,
we di scussed the conplex story of successes and failures in
tracking and identifying hijackers Khalid al M hdhar, Nawaf a
Hazm , Nawaf's brother Salem al Hazm, and the Col e bonber,
Khal | ad.

Those efforts had trailed off in January 2000. No one at CIA
headquarters reacted to the March 2000 cabl e from Bangkok t hat
someone naned Nawaf al Hazm had traveled to the United States.
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But there were three episodes in 2001 when the ClI A and/or the
FBI had apparent opportunities to refocus on the significance of
Hazm and M hdhar and reinvigorate the search for them As in
the 2000 story, the details are conplex. W turn to the first
epi sode, which is in January 2001, the identification of
Khal | ad.

Al nost one year after the original trail had been lost in
Bangkok, the January 2000 rendezvous of suspected terrorists in
Kual a Lumpur resurfaced. The FBI and the CIA learned froma
conspirator in the US. S Cole attack in Yenen that a person he
knew as Khal | ad had hel ped direct the Cole bonbing. One of the
menbers of the FBI's investigative teamin Yenen realized he had
previously heard of Khallad froma joint FBI-CI A source who had
said Khallad was close to Bin Ladin. Khallad was also linked to
the East African bonbings in 1998. The FBI agent obtained from a
foreign governnent a photo of the person believed to have
directed the Cole bonmbing. The joint source confirned the man in
t hat phot ograph was the sane Khallad he had descri bed.

I n Decenber 2000, based on sone anal ysis of information
associ ated with Khalid al M hdhar, the CIA's Bin Ladin station
specul ated that Khallad and Khalid al M hdhar m ght be one and
the same. So, the Cl A asked that a Kual a Lunpur surveill ance
phot o of M hdhar be shown to the joint source who had al ready
identified an official photograph of Khall ad.

In early January 2001 two photographs fromthe Kual a Lunpur
nmeeti ng were shown to the joint source. One was a known
phot ograph of M hdhar; the other a photograph of an unknown
subject. The joint source did not recognize M hdhar, but he
i ndi cated he was 90 percent certain that the other individual
was Khallad. This neant that Khallad and M hdhar were two
different people. But the fact that both had attended the
meeting in Kuala Lunpur also neant there was a |ink between
Khal | ad, a suspected | eader in the Col e bonbing, the Kuala
Lunpur neeting, and M hdhar. Despite this new information, we
found no effort by the CIAto renew the | ong- abandoned search
for M hdhar or his travel conpanions. In addition, we found that
the CIA did not notify the FBI of this identification until late
August .

DCI Tenet and Cofer Black testified before the Joint Inquiry
that the FBI had access to this information fromthe begi nning.
But based on extensive record, including docunents that were not
available to the Cl A personnel who drafted that testinony, we
conclude they were in error. The FBI's primary Col e
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i nvestigators had no know edge of Khallad' s possible
participation in the Kuala Lunmpur neeting until after the
Septenber 11 attacks.

This is an exanpl e of how day-to-day gaps in information
sharing can energe even in a situation of goodwi |l on all sides.
The information was froma joint FBI-ClA source. The source
spoke essentially no English. The FBI person on the scene
overseas did not speak the | anguages the source spoke. Due to
travel and security issues, the amount of tinme spent with the
source was necessarily kept short. As a result, the CI A officer
usual ly did not sinultaneously translate either the questions or
the answers for his acconpanying FBI coll eague and friend.

For interviews w thout such sinultaneous translation, the FBI
agent on the scene received copies of the reports that the CIA
di ssem nated to other agencies, but he was not given access to
the CIA's internal operational traffic that contained nore
detail. The information regarding the January 2001
identification of Khallad was only reported in operationa
traffic, to which the relevant FBI investigators did not have
access.

The CI A officer does not recall this particular
identification and thus cannot say why it was not shared with
his FBI coll eague. But he may have m sunderstood the possible
significance of the new identification.

M hdhar left the United States in June 2000. It is possible
that if in January 2001, agencies had resuned their search for
hi m or placed himon the TIPOFF watchlist, they m ght have found
hi m before or at the time M hdhar applied for a new visa in June
2001 or they m ght have been alerted to himwhen he returned to
the United States the foll owi ng nonth. W cannot know.

The second opportunity is in the spring of 2001, | ooking
again at Kual a Lunmpur. By md-May 2001, as the threat reports
were surging again, a ClIA official detailed to the Internationa
Terrorism Operations Section at the FBI wondered where the
attacks mi ght occur. We will call himJohn. John recalled the
Kual a Lunpur travel of M hdhar and his associ ates around the
M Il ennium He searched the Cl A's databases for information
regarding the travel. On May 15th, he and another official at
Cl A reexam ned nmany of the old cables fromearly 2000, i ncluding
the information that M hdhar had a U S. visa and that Hazm had
cone to Los Angeles on January 15, 2000.
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The CI A official who reviewed the cables took no action
regardi ng these cables. She cannot recall this work. John,
however, began a | engthy exchange with a ClI A analyst to figure
out what these cables nmeant. He recognized the relationship to
t he bonbi ng case, and he was aware that soneone had identified
Khal l ad i n one of the surveillance photographs fromthe Ml aysia
nmeeti ngs. He concl uded that sonething bad was definitely up.
Despite the U S. links evident in this traffic, John did not
rai se that aspect with his FBI counterparts. He was focused on
Mal aysi a.

John's focus on the oversea target area m ght be understood
fromhis description of the CIA as an agency that tended to play
a zone defense. In contrast, he said, the FBI tends to play man-
to-man. Desk officers at the CIA's Bin Ladin station did not
have cases in the sane sense as an FBI agent, who works
sonet hi ng beginning to end. Thus, when the trail went cold after
t he Kual a Lunpur neeting in January 2000, the desk officer noved
on to different things. By the time the March 2000 cable arrived
with information that one of the travelers had flown to Los
Angel es, the case officer was not responsible for follow ng up
on that information. Wiile several individuals at the Ladin
station opened the cable when it arrived in March 2000, it was
no one's concern and no action was taken.

We di scussed sone of the managenent issues raised by this in
January in Staff Statenent No. 2. The Cl A s zone defense
concentrated on where, not who. Had its information been shared
with the FBI, a conbination of the CIA's zone defense and the
FBI's man-to-nman approach m ght have been far nore productive.

The third opportunity is in August 2001, when the search for
Hazm and M hdhar begins and fails. During the sumrer of 2001
John asked an FBI official detailed to the CIAto review all of
the Kual a Lunpur materials one nore tine. W will call her Mary.
He asked her to do the research in her free tinme. She began her
work on July 24th. That day she found the cabl e reporting that
M hdhar had a visa to the United States. A week | ater she found
the cable reporting that Mhdhar's visa application -- what was
| ater discovered to be his first application -- |isted New York
as his destination. On August 21st she | ocated the March 2000
cable that "noted with interest” that Hazm had flown to Los
Angel es in January 2000. She grasped the significance of this
i nformati on.

Mary and an FBI anal yst working the case, whomwe wll| call
Jane, pronptly net with an INS representative at FB
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headquarters. On August 22nd INS told themthat M hdhar had
entered the United States on January 15, 2000, and again on July
4t h, 2001. Jane and Mary also | earned that there was no record
that Hazm had | eft since January 2000, but they were not
certain if he was still here and assuned that he had left with
M hdhar in June 2000. They decided that if Mhdhar was in the
United States, he should be found.

They divided up the work. Mary asked the Bin Ladin station to
draft a cabl e requesting that M hdhar and Hazm be put on the
Tl POFF wat chl i st.

Jane took responsibility for the search effort inside the
United States. As the information indicated that M hdhar had
|last arrived in New York, and this was determ ned to be rel ated
to the Bin Ladin case in New York, she began drafting a | ead for
the FBI's New York field office.

She called an agent in New York to give hima heads-up on the
matter, but her draft |lead was not sent until August 28th. Her
e-mai|l told the New York agent that she wanted to get him
started on this as soon as possible, but she | abeled the | ead as
"routine." A "routine" designation inforns the receiving office
it has 30 days to respond to the | ead.

The agent who received the lead forwarded it to his squad
supervi sor. That sane day the supervisor forwarded the lead to
an intelligence agent to open an intelligence case. He al so sent
it to the Cole case agents and an agent who had spent
significant tinme in Ml aysia searching for another Khalid,
Khal i d Shei kh Mohamad.

The suggested goal of the investigation was to |ocate
M hdhar, determ ne his contacts and reasons for being in the
United States, and possibly conduct an interview

Before sending the | ead, Jane had discussed it with John, the
ClA official on detail to the FBI, and with the acting head of
the FBI's Bin Ladin Unit. The discussion apparently was limted
to whet her the search should be classified as an intelligence
investigation or as a crimnal one, a legally inportant
di stinction for reasons we explained earlier today in Staff
St at enent Nunber 9. Neither of these individuals apparently
di sagreed with the anal yst's proposed plan. No one apparently
felt they needed to inform higher |evels of managenent in either
the FBI or the Cl A about the case.
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One of the Col e case agents read the lead with interest and
contacted Jane to obtain nore information. Jane took the
position, however, that because the agent was a desi gnated
"crimnal" agent, the "wall" kept himfrom participating in any
search for M hdhar. In fact, she felt he had to destroy his copy
of the | ead because it contained information she believed could
not be shared with any crim nal agents.

The Joint Inquiry covered the details of their heated
exchanges, and we will not repeat them here.

The result was that crimnal agents who were know edgeabl e
about the Cole and experienced with crimnal investigative
techni ques, including finding suspects and possible crimnal
charges, were excluded fromthe search

Many wi tnesses have suggested that even if M hdhar had been
found, there was nothing the agents could have done except
follow himonto the plane. W believe this is incorrect. Both
Hazm and M hdhar coul d have been held for various inmmgration
violations or as material witnesses in the Cole bonbing case.
| nvestigation or interrogation of these individuals and their
travel and financial activities also may have yiel ded evi dence
of connections to other participants in the 9/11 plot. In any
case, the opportunity did not arise.

Not ably, the lead did not draw any connecti ons between the
threat reporting that had been comng in for nonths and the
presence of two possible al Qaeda operatives in the United
St at es.

Mor eover, there is no evidence that the issue was
substantively discussed at any | evel above a deputy chief of a
section within the Counterterrorism D vision at FBI
headquarters. The search was assigned to one FBI agent for whom
this was his very first counterterrorismlead. By the terns of
the | ead, he was given 30 days to open an intelligence case and
make sone unspecified efforts to |locate M hdhar. He started the
process a week later. He checked | ocal New York indices for
crimnal record and driver's license informati on and checked the
hotel |isted on Mhdhar's U S. entry form On Septenber 11 the
agent sent a lead to Los Angel es based on the fact that M hdhar
had initially arrived in Los Angeles in January 2000. Tine had
run out on the search.

W want to briefly mention two other incidents in the sunmer
of 2001. The first, the Phoeni x Meno.
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The Phoeni x Menbo was investigated at | ength by the Joint
Inquiry. We recap it briefly in the statenment that's provided to
you. | just want to nention now -- as its author told us, the
Phoeni x Meno was not an al ert about suicide pilots. H's worry
was nore about a Pan Am 103 scenario in which explosives were
pl aced on an aircraft. The nenp's references to aviation
training were broad, including electronics and aircraft
mai nt enance.

And | astly, Mussaoui. On August 15, 2001, the M nneapolis
FBI field office initiated an intelligence investigation on
Zacarias Moussaoui. He had entered the country on February 23,
2001, and began flight [ essons at Airman Flight School in
Okl ahoma City. He began flight training at the Pan Anerican
flight training school in Mnneapolis on August 13. Mussaou
had none of the usual qualifications for flight training on Pan
Ami s Boeing 747 flight sinmulators. Contrary to popul ar belief,
Moussaoui did not say he was not interested in learning how to
take off or land. Instead, he stood out because, with little
knowl edge of flying, he wanted to |earn howto take off and | and
a Boeing 747.

The FBI agent who handl ed the case in conjunction with the
INS representative on the Mnneapolis Joint Terrorism Task Force
suspect ed Moussaoui of wanting to hijack planes. Because
Moussaoui was a French national who had overstayed his visa, he
was det ai ned by the INS.

The FBI agent sent a sunmary of his investigation to FBI
headquarters on August 18. In his nessage he requested
assistance fromthe FBlI field office in Oklahoma Cty and from
the FBI legal attaché in Paris. Each of these offices responded
qui ckly. By August 24 the M nneapolis agent had al so contacted a
detailee fromthe FBI and a Cl A anal yst at the Counterterrori st
Center about the case. DCl Tenet was briefed about the Mussaou
case. He told us that no connection to al Qaeda was apparent to
hi m before 9/11.

Moussaoui had lived in London, so the M nneapolis agent also
requested assistance fromthe | egal attaché in London.

The legal attaché pronptly prepared a witten request of the
British governnent for information concerning Mussaoui and
hand- del i vered the request on August 21st. He inforned the
British of developnents in the case on Septenber 4th. The case,
al t hough handl ed expeditiously at the American end, was not
handl ed by the British as a priority amd a | arge nunber of
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other terrorist-related inquiries. On Septenber 11lth, after the
attacks, the legal attaché renewed his request for information.

After 9/11 the British government, in response to U.S.
requests, supplied sonme basic biographical information about
Moussaoui . The British government has informed us that it also
tasked intelligence collection facilities for information
potentially relating to Moussaoui. On Septenber 13, the British
recei ved new, sensitive intelligence that Mussaoui had attended
an al Qaeda training canp in Afghanistan. It passed this
intelligence to the United States that sanme day.

Had this informati on been available in | ate August 2001, the
Moussaoui case woul d al nost certainly have received intense and
much hi gher-level attention. Prior to 9/11, there was a
continui ng di spute between FBlI agents in M nneapolis and
supervi sors at headquarters about whether evidence had been
sufficient to seek a FI SA warrant to search Mussaoui's conputer
hard drive and bel ongi ngs. After 9/11, the FBI |earned that
MIlenniumterrorist Ressam who was cooperating with
i nvestigators, could have recogni zed Moussaoui fromthe Afghan

canps.

Either the British information or the Ressamidentification
woul d have broken that logjam A maximumU. S. effort to
i nvesti gate Mussaoui coul d conceivably have unearthed his
connections to the Hanburg cell, though this m ght have required
an extensive effort with help fromforeign governnents. The
publicity about the threat also m ght have disrupted the plot,
but this would have been a race against tine.

VR. ZELI KON To cl ose up, conmm ssioners, the remainder of the
statenent covers three other topics, which we will not try to
deliver orally here. The first of those is information issues.

W itemze in our statenent five information issues that are
| essons that we have gathered fromthe story.

Second, we offer a prelimnary finding on post-9/11 events.
We offer our prelimnary findings on the flights of Saudi
nationals leaving the United States after 9/11, which has been a
focus of some public attention.

And finally, as part of the issues of "Threat and Response in
2001, " we describe sone imm gration | awenforcenent initiatives
that were undertaken by Attorney General Ashcroft with the FBI
and at times with other Cabinet departnments, to try to disrupt
terrorist activities using inmgration laws after 9/11.
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That material is available in our staff statenents. And with
that, we concl ude.

(Pause for change of panel.)

MR KEAN. W& will now hear froma panel of two w tnesses: M.
Thomas Pickard, who served as acting director of the Federal
Bureau of Investigation during 2001, and Anbassador Cof er Bl ack,
who served as director of the Counterterrorism Center at Central
Intelligence Agency from 1999 until 2002.

Gentl enmen, woul d you please rise and raise your right hand?
Do you swear or affirmto tell the truth, the whole truth and
not hi ng but the truth?

MR. Pl CKARD: | do.

MR. BLACK: | do.

MR. KEAN:. Thank you. Pl ease be seated.

Gent | emen, your prepared statenents will be entered into the
record in full, so we'd request that you summarize your opening
statenments. And | guess we'll begin wth M. Pickard.

MR. Pl CKARD: Thank you, Gover nor

"' mhere today, at your invitation, to answer your questions
as directly as | am abl e, based upon what | can recall.

Clearly, nothing | can say will ease the suffering of those
who lost friends and | oved ones on Septenber 11th, nor can |
ease the tornment for all who witnessed the horrific events of
t hat day.

Anmong the 3,000 who lost their lives that day were New York
FBI agent Lenny Hatton and recently retired FBlI agent John
O Neill, both of whomdied trying to help the victins. Because
of these tragic |osses, | hope that | can contribute in sone
small way to hel ping Anerica understand how this happened and
what needs to be done to better protect us in the future.

| know many, including nyself, who over and over relive the
days prior to 9/11, searching both our nenories and our actions
for m ssed chances that may have averted 9/11.
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| know of an individual who was in the Wrld Trade Center on
9/11 and survived. This individual was tornmented by the actions
he, upon reflection, thought he should have taken. He told a
nunber of people about his thoughts. Some nonths later, for this
and probably other reasons, life becane too difficult for him
and he took his life.

No one knows the torment this event nmust have given himto
take this tragic step.

Those of us who were in the FBI at the tine are no exception.
No one knows how deeply nmany enpl oyees of the FBI are troubled
by the haunting events | eading up to that day.

In my view, the tragedy of 9/11 clearly denonstrates the high
cost for the collective failure of the U S. governnent to
penetrate the inner-workings of al Qaeda or to deal with
terrorism as it was then and is now a war against the United
States intended to inflict as many Anerican casualties as
possi bl e. For many and very deep -- for many conpl ex reasons, we
di d not devel op the necessary intelligence, either through our
own resources or through foreign resources, to sufficiently
understand and react to their planning, conmunications, contro
and capacity to do us harm

| was the acting director of the FBI in the sumrer of 2001.
The intelligence and the experience | had available to ne at the
time were what | acted upon. As | recall, during the period
January to Septenber 2001, the FBI received over 1,000 threats.
Many of these threats had great specificity and others were very
general in nature. Al were taken seriously, but the vol une was
daunting. The increase in the chatter was by far the nost
serious, but it was also the nost difficult to deal with. There
was no specificity as to what, where and when. W knew t he who,
but only that it was al Qaeda.

| had regul ar conversations with the director of CIA and his
deputy, and the attorney general and his deputy about the
threats we were receiving and to learn if there was anything
nore that would hel p us understand the fragmentary information
we had. The only news | received was that the chatter subsided
i n August 2001. Further, | personally spoke both collectively
and individually with each of the special agents in charge of
the FBI's 56 field offices and with the assistant directors at
FBI headquarters about what we knew and what we shoul d be doi ng.
Most of what | heard pointed overseas. For exanple, at the
recomrendati on of the assistant director of New York and the
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head of counterterrorism | renoved the agents from Yenen due to
the threat |evel and the chatter.

During the sunmer we continued to pursue our investigations
of the bonbings of the African enbassies and the U S. S Cole.
These were not just investigations to bring people responsible
to justice, but they were also giving us valuable intelligence
on al Qaeda. These investigations did nore than advance the
prosecution of these matters; they provided sone of the best
intelligence the U S. governnent possessed about al Qaeda.

Many of those arrested and brought back to the United States
started to cooperate with the FBI. They provided us not only
i nformation about the bonbi ngs, but al so becane val uabl e
resources in identifying al Qaeda nenbers to U S. intelligence.
They gave us unique insights into al Qaeda's conmmand and
control. We also exploited their pocket letter, cell phones,
calling cards, credit cards and hotel registrations to links to
ot her nmenbers. The agents were tireless in pursuing these bits
and pieces of information. The New York office of the FBI, the
Joint Terrorism Task Force and the U S. Attorneys office in the
Sout hern District of New York had becone very know edgeabl e and
adept at exploiting these investigations.

The FBI also had Foreign Intelligence Surveill ance Act
coverage on individuals in the United States, which has recently
been di scussed. This too gave us links to other possible nenbers
of al Qaeda. These investigations and coverages were the direct
result of FBI investigations as well as comng fromthe United
States and foreign intelligence communities.

None of what we knew or | earned pointed to what was about to
happen on 9/11. To the contrary, all of these steps were not
enough, given what we had | earned about the 19 hijackers since
Sept enber 11.

The pl ot was hatched probably in Afghanistan, it was honed in
Germany, and it was financed in the Mddle East. Each of the
hij ackers were selected to ensure that he could conme and go into
the United States without attracting attention, not a difficult
thing to do with our open and overwhel ned borders. They did not
recei ve support knowi ngly fromanyone in the United States, nor
did they contact known al Qaeda synpathizers in the United
States. They utilized publicly accessible Internet connections,
prepaid calling cards to communicate and to escape detection by
U S. authorities.
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These 19 acted flaw essly in their planning and execution.
They successfully exploited every weakness, fromour borders to
our cockpit doors.

The nenbers of al Qaeda are a form dable eneny. | have
personally net with Ranei Yousef, the masterm nd of the 1993
Wrld Trade Center attack. He is poised, articulate, well
educat ed. He speaks English with a British accent, as well as
si x ot her | anguages. He has degrees in chem stry and el ectrical
engi neering. And in 1995, he utilized a | aptop conputer with an
encryption programon it.

| have also led two separate teans overseas to return Eyad
I smael Najim who drove the van into the Wrld Trade Center in
1993, and Wali Khan, who was part of the Manila air plot, back
to the United States to stand trial. Both were fairly well -
educat ed, poised young nen dedicated to a jihad in Anerica.

| have used the word "eneny" to describe them because that's
what they are. They are dedicated terrorists willing to even
commit suicide for their beliefs. The canps in Afghanistan and
el sewhere were graduating thousands |ike them who are educated,
commtted and even conputer savvy. Al Qaeda was turning out five
times nore graduates fromtheir canps than the CIA and the FB
were graduating fromtheir training schools. | could only
utilize handcuffs on them President Bush and the U S. nilitary
gave them sonething nore effective: bonbs, bullets and bayonets.

Over the last week, | have interacted again with the nen and
wonen of the FBI. Director Miueller and his staff have a
form dabl e chall enge in preventing the next act of terrorism Al
(Qaeda just has to get it right once, but the FBI will have to
get it right every tine.

I"d like to briefly touch on the issue of the walls, and I
think it's summari zed best by one of the New York agents who |
knew.

And his quote was, "create enough walls and you build a
maze." It hanpered greatly our efforts to utilize the FISA
process to penetrate these cells, and I would recomend to this
conmm ssion that they add courts and judges outside Washi ngton,
D.C. to speed up the FISA process to help and make sure this

wor ks much nore effectively.
Dick Clarke before this conm ssion stated that he -- if he
had known about these two individuals, al Mhdhar and al Nawazi ,
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he woul d have put themon "Anerica's Mist Wanted." If we knew
what we knew now about them | agree and | could have call ed
John Wal sh and he woul d have ran a special about them However,
on Septenber 10th all we knew was that they were to be put on
the visa watchlist and we should attenpt to |ocate them The FB
di d not know whet her they had departed the United States, and we
certainly had no information -- none -- that they were here to
carry out an act of terrorism

In closing, | have nmet with or spoken by tel ephone to a
nunber of FBI enpl oyees and some who have noved on fromthe FBI
Many have asked ne to tell the famlies of the victins that each
day the FBI famly suffers with you the nenory of 9/11

| am now prepared to answer your questions, and later the
famlies' questions after this hearing. |'ve nade arrangenents
with the FBI to utilize those services after this neeting; not
directly, but l|ater.

| have not nmade nyself available to the nedia or anyone el se
prior to the nmeeting with this comm ssion because | believe you
have a solem, non-political responsibility to find out what
happened on Septenber 11 and to provide recomendations to
protect America in the future.

Thank you, M. Chairmn.

MR. KEAN:. Thank you, M. Pickard.
M. Black, sir.

MR. BLACK: Good afternoon. My nane's Cofer Black. From 1999
until 2002 | was the director of the DCl's counterterrori st
center. We call my old unit the CTC. It is in that capacity that
| am here today to testify. | promse to try and be brief in ny
openi ng remarks so we can get to your questions.

|"mhere today to tell you and the Anmerican people what we
did, what we tried to do, and where we fell short in order to
hel p this commi ssion and the nation understand what happened and
encourage the kind of discussion that will help us avoid a
simlar tragedy in the future. And believe ne, our enemes are
still out there plotting to attack us and our allies in the war
on terrorism These attacks could take the form of spectacul ars
like 9/11 or could be smaller but still effective operations
that are easier to nount, |ike what happened in Mdrid.
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l"'mnot here to testify as a part of a political process, or
to create another political fire stormover sone perceived
al l egati on of negligence or inattention or error by sonebody
el se. Too often in this election year the effort you are engaged
in has revol ved around what people in this country perceive as

partisan issues. | do not want to engage in an exercise that
reflects that kind of unproductive exchange. Frankly, what
mattered to me and the nen and woren | led in the

counterterrorist center did not depend on the flavor of the

Adm ni stration, but rather was driven by what WE t hought needed
to get done and our attenpts to protect Anerican citizens,
property and interests.

In order to understand the threats that emerged during 2001
and our response to those threats, | want to briefly provide
sone context. Alot of this activity is highly classified, so |
wi |l provide an overview.

| want to begin by describing our overall strategy. W have
been systematically attenpting to counter the terrorist threat
since WIIliam Casey established CTC in 1986. Over the follow ng
15 years we saw the nature of that threat evolve. Qur approach
to dealing wwth the threat has al so evolved. By the tine that |
arrived in the sunmmer of 1999 CTC was ready to take the next
step in its evolution to enbark on a new, nore offensive
strategy to deal with the terrorist problem Qur plan had a
nunber of el enments.

First, because terrorismis a global problem we needed to
build a global coalition to work with us to fight the threat. W
set out to engage with every liaison service worldw de that was
willing to work with us. In sone cases we needed to build up the
capabilities of those services, and we did.

Second, we worked to actively engage those services that have
regi onal or sem-global capacity. Most inportantly, we worked to
devel op our own operations to advance U. S. counterterrorism
obj ectives by penetrating terrorist safe havens and coll ecti ng
intelligence that would both inform policy and enabl e our own
operations. Although this was our gl obal strategy, the single
i ssue that overwhel m ngly occupied our attention was Gsama Bin
Ladin and al Qaeda. The plan we devel oped to deal with al Qaeda
i nvol ved di srupting UBL operations. This depended heavily on
devel opi ng sources of both human and technical intelligence that
could give us insights into his plans at the tactical |evel.
This is easy to say, but hard to acconplish.
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Channel i ng and capturing UBL. This required us to know where
UBL was, to develop capture teans, and to find a way to have
these two streans of activities intersect at a specific tine,
all froma distance.

Psychol ogi cal operations. Psychol ogi cal operations are al ways
hard to conduct and hard to nmeasure. But we were trying to drive
UBL to areas that m ght be easier for us to operate in at the
sane tinme that we are disrupting his operations.

One of our goals was to convince the Taliban that Osana Bin
Ladin was a liability.

UBL's lieutenants. Al Qaeda is not a one-person show. At the
same tinme we were pursuing UBL, we were also working to devel op
intelligence on his chief |lieutenants in order to conduct
oper ati ons agai nst them

Techni cal operations. In order to inprove our intelligence
collection, we were working with a variety of partners outside
of CTC to devel op i nnovative approaches to dealing with a deni ed
area |i ke Afghanistan

We continued to refine our approach throughout 2000 and into
2001, pushing forward with those initiatives that seened to have
prom se. But this was a hard and a long-termeffort. There were
no quick fixes short of invading Af ghanistan, and that was
determ ned not to be an option prior to 9/11.

Let me also set straight the record on the Predator. W were
interested in a UAV programto inprove our operations in
Af ghani stan as far back as 1999. Wile | had to live within ny
financial resources, CIC was i nterested in and pushed to devel op
Predator capabilities. | was convinced that we needed these
capabilities and would be able to put themto good use. That
sai d, wanting something does not translate into having it ready
to deploy. There were very serious debates over how to proceed,
and | object to any notion that CTC-- that | either did not
want to devel op the capability or that we tried to kill it.

2001 started out with many distinct terrorist threats that
required our attention. Again, this is a highly classified area.
"1l attenpt to summarize what | can tell you

CTC was: continuing to work with the FBI on the U S.S. Cole

attack; working to follow through on a major, nulti-country
t akedown of terrorist cells in Southeast Asia; responding to a
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hostage situation in Ecuador; dealing wth another hostage
crises in the Philippines.

Overshadowing all this was the rising volune of threat
reporting. By the summer of 2001 we were seeing an increased
anount of so-called "chatter” alluding to a massive terrori st
strike. We were receiving this intelligence not only from our
own sources, but also fromliaison. Hunman intelligence was
provi ding the same kinds of insights. Disruption efforts and
detentions were al so corroborating our concerns about a com ng
attack.

None of this, unfortunately, specified nethod, tine or place.
Where we had clues, it |ooked |ike planning was underway for an
attack in the Mddle East or Europe.

At the sanme tinme, we were working on two tracks -- to go
after al Qaeda, and to disrupt the terrorist attacks.

In going after the organization, we were doing several things
simul taneously. First, we had to penetrate the threat. To do
this we needed to penetrate both the al Qaeda safe haven in
Af ghani stan and the organization itself to collect enhanced
human and technical intelligence on its activities and to
understand it well enough to conduct offensive operations
against it.

Second, we had to | ook for opportunities to take down al
Qaeda cells. Wth the intelligence we collected, we worked to
create plans to disrupt or degrade al Qaeda. Make no m st ake;
this was a hard mssion with a | ow probability for success in
the near term

Finally, we were devel oping new capabilities to enable us to
penetrate and take down the organi zati on. These ranged from
Predat or to devel opi ng new approaches for going after the Afghan
safe haven by working with groups within the country and with
any cooperative service in neighboring countries. A nunber of
these initiatives were also included in the so-call ed Decenber
2000 "Bl ue Sky" menmo and in followon discussions in the CSG
process that have been previously discussed by others and in
your staff statenents.

In order to disrupt, we approached al nost two dozen
cooperative services to go after OGsama Bin Ladin-related targets
wor | dwi de. At best, we were hoping to delay any attack to buy
ourselves nore tine to find out what was planned. W were
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| ooking for every opportunity to go on the offensive against al

Qaeda.

Where we did not have enough information, we warned. W
produced Cl A and community anal ysis that exam ned the hei ghtened
threat situation. Your staff statenent this norning ran into
titles of a nunber of these docunents.

More broadly, | also want to enphasize that CTC and the
intelligence community produced significant strategic analysis
that exam ned the growing threat frominternational jihadist
networks and al Qaeda. | believe that the record shows that the
U. S. governnment understood the nature of the threat. This
under standi ng was the result of a range of products we produced
or contributed to, including: Personal interaction via
participation in the Counterterrorism Security G oup; periodic
st and-back assessnments on UBL and Sunni extrem st-rel ated
topics; contributing to the annual "Patterns of d obal
Terrorisnt.

And outside the executive branch, activities such as the
DCl's worl dwi de threat briefings, support for the Brener
Commi ssion on terrorism and briefings for the HPSCl terrorism
subcommi tt ee.

But ultimately, we were not able to stop what happened on
9/ 11, despite our actions and our warnings.

| promised to be brief, so l'll close with a final thought.
What |'ve been largely tal king about is what the
Counterterrorism Center can and has done. But ultimtely, what
we at the agency do is deal with the synptons of terrorismat a
tactical level. As long as there are people who are not happy
with their lot inlife, as long as the United States is
percei ved to sonehow be the cause of this unhappiness, there
will be terrorism No matter how many plots we uncover and
di srupt, no natter how nmany terrorist organi zati ons we degrade
or destroy, another individual or group will rise to take their
pl ace.

M. Chairman, we need to remind the Anmerican public of this
reality. Those like the famlies who have lived through the
horrors of 9/11 will never forget, but | fear sonetinmes that the
rest of the country is losing sight of the | ong and hard way
ahead.
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At the nore strategic level, the only way to address
terrorismis to deal wth the issues that create terrorism to
resol ve them where possi ble, and where that's not possible, to
ensure that there is an alternative to violence. And that is not
sonething that the counterterrorismcenter or ClA can do. That
is a mssion for the broader United States governnent.

Prior to this hearing | contacted fornmer counterterrorism
center coll eagues at our headquarters here in Virginia and those
that are overseas and now in harms way. | asked themthe
guestion, what am| going to tell these people? It should not be
my words al one, but it should be ours. And hauntingly, all of ny
CTC friends independently said exactly the sane thing, they used
the sane words, and they said themin the same order. W are
profoundly sorry. We did all we could. We did our best. And they
sai d, Make them understand how few we were and what we had to
deal with. The shortage of noney and peopl e seriously hurt our
operations and anal ysi s.

In CTC we heard our director's call. I've heard sone people
say this country wasn't at war. | want to tell you, M.
Chai rman, the counterterrorismcenter was at war, we conducted
ourselves at war. And that's the way it is. W did the best we
could under the law and with the resources provided and under
our defined rules of engagenent.

Appreciating this, | want to say it's ny honor to take ful
responsibility for the counterterrorismcenter, for those nen
and wonen that served this country so well. I'"mproud to do it.

| want to thank you for the opportunity to be here, for the
opportunity to speak on behalf of all those who served in CTC
want to thank you for the opportunity to support what even | am
beginning to realize is the inportant work of this conmm ssion.

Thank you.

MR. KEAN. Thank you, anbassador.

Secretary Lehman.

MR. LEHVAN: Thank you, and wel come, M. Pickard, M. Bl ack.
The reason you're both here and the reason your testinony
carries special weight with us is that both of you are career
prof essionals, that both of you are seen as role nodels in your
particul ar professional fields. And your prepared statenents
reflect that. And pl ease understand that the questions | am
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posing to you have nothing to do with the bl anme gane or finger-
poi nting. Qur high responsibility is to draw the right |essons
and to nmake real achi evable recomendati ons for change.

So that's what we need to find out.

Now let's start with the Presidential Daily Briefing that was
just released at our request over the weekend. To ne the nost
significant sentence in that PDB is that, after summarizing the
history of the reporting from'98 forward, essentially, of
growing alarmand threat in the intelligence conmunity, the
sunmary to the President was, quote, "W have not been able to
corroborate sonme of the nore sensational threat reporting,” such
as Bin Ladin wanting to hijack U S. aircraft, et cetera. Wll,
the nore sensational threat reporting was right. Wiy didn't the
conbined intelligence community -- why weren't they able to
corroborate sonething as essential as that, M. Black?

MR. BLACK: Sir, looking at the PDB article, | would like
reflect upon the tinme of that. Cearly this was a period of
hei ghtened threat. W had a gl obal collection network out. W
were receiving significant anounts of intelligence. It certainly
was spi king, and all the indications that we had were clearly
poi nting at the Saudi Arabia peninsula, Saudi Arabia, to a
| esser extent Israel and Europe. So the focus, the tactical
focus of the threat was certainly in that area.

The strategic piece is that by OGsama Bin Ladin's owmn words --
has stated he has a war against the United States, he w shes to
strike the United States. In fact, he declared that Anerican
civilians should be considered as conbatants. | think that PDB
piece is basically a place marker that is a reminder to the
principals that read these materials that, whereas the tactica
intelligence is pointing to | ocations overseas, that is is good
to be mndful of what his ultimate objective is, that it is to
strike hard against the United States. And | think that's
essentially the bal ance between the two, sir.

VR, LEHVAN: Thank you

In the | ast paragraph, the presumably FBI sources report and
tell the President that there are sonme 70 full field
i nvestigations going on. We previously had testinony from M.

Berger that the -- in response to queries to the FBI on al
Qaeda, the response was we got it covered. There have been
reports, and we'll hear fromthat later -- hear fromhimlater

on, that Attorney General Ashcroft, when querying about the
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terrorist threat, the FBI response was essentially we've got it
covered. This PDB has the sanme tone. We're doing 70 field

i nvestigations on suspected al Qaeda personnel in the United
States; we've got it covered.

And our understanding is that this was, to put it nicely, a
bit of an exaggeration, because 70 full-field investigations
have the aura of being a major, massive "going to battle
stations," where in fact it really referred to every single
i ndi vi dual that was under investigation. So it was an
exaggerati on which gave a wong perception at a time when the
threat that we now know was really nuch further along. It seens
ki nd of a back-handed, off-handed way to be telling the
President of the United States of efforts that the Bureau was
doi ng. Could you address that?

MR. Pl CKARD: M. Lehman, you're correct, wth approxi mately

70 full-field investigations they focused on 70 i ndividuals,
gi ve or take sone.

But first off, | did not have access to the PDB. | had never
seen the PDB until Septenber 11th. So the FBI did not get to vet
the article. | would find it a mscharacterization to say that

anyone in the FBI said "we've got themcovered." W only knew
what we knew. The intelligence we had led us to these 70
i ndi vi dual s, and we worked on them as best we coul d.

As | said in ny statenent, it's a give and take between Cofer
and nyself back and forth as to picking up bits and pi eces of
information. Those 70 in the United States, they were partly a
result of FBI investigations, but credit has to be given very
greatly to the CIA for giving us the information and for the
ot her nenbers of the intelligence community that they provided
us with information to direct us to | ook at these individuals.
O herwi se, we're operating in a vacuum where we don't know who
to be on. W cannot, by any stretch, target any persons of a
particular faith just because they belong to a faith. W're
trying to identify people who are al Qaeda operatives who m ght
gi ve either some kind of support, whether it's financial or
ot herwi se, to these individuals.

If I could elaborate on that for a mnute, we know of a
Qaeda operatives in the United States, Hamas, Hezboll ah, the
Provi sional | RA has operatives in the United States that we have
i nvestigations on, we have Russian intelligence officers, North
Korean, Cuban intelligence officers within the United States. W
have i nvestigations on them trying to identify with whatever
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means we have avail able, including FISA what they're doing, and
trying to catch themeither in the act of espionage or prevent
an act of terrorism

As far as those 70 cases, two of them were indicted and
convicted on the East Africa bonmbing, not for actions they took
here in the United States but for what actions they took outside
of the United States. But both of themwere U S. citizens.

We have anot her individual who was convicted of another
crimnal matter outside of terrorism W also determ ned that
sone of these individuals, who our foreign intelligence and ClI A
identified to us, they left the United States, and we nmade the
hand-of f to the CIAto -- "Can you get with your foreign
counterparts and watch these people? W think they are of
interest, but they did not do anything here in the United States
t hat would cause us alarm™

We had a nunber of them picked up on inmm gration charges
because they had extended their visas. | could ask the FBI to
provide you with a detailed listing. And I'd |like to al so
caution that the nunber 70 is sonmewhat inaccurate. | don't know
how that got into the PDB that way. But the actual nunber is
i naccurate, and it's a classified nunber. | would not want Osana
Bin Ladin to know how many we thought of his operatives were in
the United States.

MR. LEHVAN:. But to take you up on your nention of the

prohi bitions on investigating religious institutions, the Levy
restrictions, and so forth --

MR. PI CKARD: Educational institutions, too.

MR. LEHVAN. So you were not able to target schools, nobsques
and ot her sanctuaries?

MR. Pl CKARD: No, we were not.

MR. LEHVMAN:. As you know, very shortly after the Septenber
11t h attack, some of the conmercial databases, |ike Axion, |SO
Choi cePoint, so forth, were queried, and nearly all of the 19
hijackers were very promnently covered with addresses, credit
cards, locations, et cetera. Wiy did not the FBI nake use of
t hose conmerci al dat abases before 9/117?

VR. Pl CKARD: We were prohibited fromutilizing a |ot of those
comrer ci al dat abases by statutes and things |ike that. That was
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one of benefits of the PATRIOT Act, as | understand it. | have
not read the act and I'mnot an attorney and don't want to start
practi ci ng.

MR LEHVAN. M. Black, M. Carke promnently, and other --
in fact, nunerous other w tnesses have alluded to the fact that
intheir belief, the Directorate of Operations in ClIA going
back to the traumas of the post-Watergate era, had a deeply
entrenched culture opposed to covert operations and certainly
opposed to targeting individuals Iike CGsama Bin Ladin for
killing, to the point where one of our w tnesses, under oath,
told us that one of your senior associates in the agency had
said that he would resign rather than carrying out an order that
woul d target GCsana.

Since we've heard it fromnore than one witness, is there a
cultural problemin our Directorate of Operations in Cl A?

MR. BLACK: | have no cultural problem whatsoever. Qur m ssion
is to engage with the -- close and engage with the eneny to
produce intelligence. If you' re tal king about authorities,
covert action authorities, | really do not want to go into that
here. 1'd be happy to do it in closed session.

Let ne just underscore one point.

We operate under the |l aw. Covert action authorities are
comruni cated in a thing called the Menorandum of Notificati on.
You have | awers -- the National Security Council; you have
lawers in the Central Intelligence Agency. They have groups
call ed Lawyers G oups; may | never be in such a group --
(laughter). And they hash over words. Wrds nean sonething in
this country. And words are forned into orders for action and
the Central Intelligence Agency conducts itself according to
those orders under the law. And if you want to know what we are
to do, you have the appropriate clearances. You can access and
take a look at it. That's how we follow our instructions. What
is witten down in these Menoranduns of Notification are orders
to engage the target, and that's what we do, sir.

MR. LEHVMAN: Did you -- without going into any classified
information, did you believe that you had the authority to go
after Osama personally, as opposed to in a capture operation?

MR. BLACK: Again, | wll try and neet your needs in this, but
| would really prefer to do nmuch of this in a closed session.
The constant thene, fromthe first of these MONs in this series
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t hrough, were very explicit, and that the objective, which was
agreed to -- everyone in the Central Intelligence Agency, and
all of our |awyers are unaninous, as reflected by the statenents
of the director of Central Intelligence and the deputy director
of operations -- it was capture, was the objective.

MR. LEHMAN:. Thank you. Good answer.

It | eads to another question, which is the division of
responsibilities for covert action between the Defense
Departnment and the CIA. The Title 10, Title 50 distinctions.

Fromall of the testinony we' ve gathered and the evidence,
this clearly was a point of disagreenment and dysfunction, with
fingers being pointed on each side at the other for not doing
what they should be doing, or not having the capabilities that
t hey shoul d have. There have been proposals that are very active
today that really recomend that CIA not be in these operations,
these param litary operations; that instead the Title 50 ki nds
of operations be given to the Special Operations command with
Cl A participation, but that there be a unified command that is
tasked with that kind of responsibility.

What do you think of that?

MR. BLACK: I'mall -- as an Anerican, I'mall for what works.
| think the record of the Central Intelligence Agency respondi ng
after 9/11 -- having the plan, surging into Afghani stan, setting
it up for the warriors to win that battle with low |l oss of life,
in away that | think was highly efficient, as stated by the
President of the United States -- | think, is an exanple of
where the two can work together effectively.

| personally believe they can work together far nore
effectively. Anything that you can do to cenent this
relationship so it's even closer, particularly with the U S.
Arnmy's Special Forces and the Central Intelligence Agency -- |
personally believe that's our future.

In fact, in Afghani stan, we used to use personnel together.
The civilians and the mlitary are indistinguishable, and they
all bring particular skills to the battlefield. And so | think
that's an area of great growth. W have a | ot of commnality,
and it should be encouraged.

MR. LEHVAN: Thank you. | have one final question for both of
you.
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First, M. Pickard, we've spent a lot of tinme on the Cole.
And you have addressed it very well and all of the benefits that
have cone out of the several hundred agents that were sent over
there and the intelligence yield, although it certainly didn't
interfere with 9/11, but it certainly has expanded our
under standi ng of al Qaeda since.

But we've al so had very consistent testinmony that -- from
very high sources that the fact that the Bureau was not able to
conplete its investigation or wanted to take so nuch tine to
nmeet all their evidentiary requirenents that a final finding in
whi ch they were prepared to stand behind -- that al Qaeda did it
-- canme so late that it was well past the Cinton admnistration
and well into the Bush adm nistration, by which tinme sone people
t hought it was too stale to react. And there -- well, it's --
we're having a hard tinme reconciling where everybody i nmedi ately
in the community, throughout the community, the day after said,
"It's Gsama, and it's al Qaeda who did it." Yet there was not a

willingness to go on record and fornmally say that until nonths
and nonths after the fact.

Coul d you -- which nmany peopl e have said was why we didn't
retaliate and why we did not get any benefits froma deterrent
attack of al Qaeda capabilities in Afghanistan. Could you both
comment on that? First, M. Pickard.

MR. Pl CKARD:. Yeah, | would like to comment on it. Wen the
attacks happened, you know, in the African enbassy bonbi ngs, I
was actually in charge of the FBI that day because Director
Freeh was out of town.

| dispatched our Washington field office because our standard
operating procedure was if we didn't have any indication that a
particul ar group was assigned to it our Washington field office
woul d be di spatched to any bonbings in Europe, the M ddl e East
or Africa. For exanple, the Khobar Towers bonbing; they were
di spatched to that and becane the office of origin onit.

When the Col e happened, we had |earned a |ot fromthe East
Africa bonmbings. And as a result, alnost imrediately we lit up
that it's got to be al Qaeda. In addition, after about three or
four days there, the first agents on the scene, based upon the
pl anni ng and preparation that they observed in their limted
investigation to date, we were confident and we reported back to
the attorney general that we firmy believed it was al Qaeda.
But our caveat was we could not take that to a court of |aw and
bring an indictnment; we needed further investigation and things
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li ke that. That's what happened in January. W were at the stage
then, working with the Southern District of New York, that we
could start to tal k about specifically indicting al Qaeda for
the U S.S. Cole.

MR. LEHMAN:. Thank you. M. Bl ack

MR. BLACK: Well, | believe it's -- | think it's very
inportant to be accurate in these things. You want to provide
your customer with the best information you have. Instinct,
prof essional instinct is good. In the wake of the Cole we were
able to pretty quickly determ ne that al Qaeda-associ ated peopl e
were involved in this. And I think by January we nmade what we
described as the intelligence case, and the intelligence case --
distinct fromthe |aw enforcenent case, Cl A doing the
intelligence case. And what we canme up with -- yes -- as |
recall, yes, these are al Qaeda-associ ated peopl e that conducted
this operation. The area that we felt we needed to explore nore
was proof that there was a cl ear conmand/ control relationship
bet ween the | eadership of al Qaeda -- Osama Bin Ladin or Khalid
Shei kh Mohamed, soneone |like that -- that we could actually
track to these individuals that actually executed the attack

Now, were | working for you, | would say, you know, it | ooks
pretty good that, pretty early on. This is al Qaeda, you know.
VWell, that's great. It's based primarily on the little
informati on | have access to, professional experience. W
collected nore intelligence around the world. W went about it
gl obal Iy, conprehensively. You know, our confidence went up. But
by January the intelligence case was pretty positive. But we
were still looking for that positive link to Gsama Bin Ladin
command and control, and we actually did get that, | mght point
out, but that was sonething |ike a year, a year and a half
|ater. So we could say to you absolutely this is proof positive
of the intelligence case. Indications early on yes, but separate
and distinct fromthe | aw enforcenent case, which would be of
such a quality that you could take into a U S. court of |aw

VR. LEHMAN:. Thank you both for your frankness.

MR KEAN:. Congressman Roener ?

MR. RCEMER: Thank you, M. Chairman.

Wel conme to both of you to the 9/11 Conm ssion. You have both
playfully insulted | awers in the last 10 or 15 mnutes. |'m not
a lawer -- (light laughter) -- 1 don't care. You' ve got siXx
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| awers followng ne in the questions; you m ght want to say
sonething nice in the next 10 or 15 m nutes. (Laughter.) Just a
little bit of advice to you for the next few m nutes.

You two are certainly squarely in the hot seat. W have staff
statenments and the Joint Inquiry report that has roundly and
deeply systemcally criticized the FBI and the CIA for their
performances |l eading up to 9/11. They have cited problens in
sharing comuni cati on, connecting the dots, overclassifying
docunents, and glitches and failures to protect the seans. |
have a question for both of you to just go at nmaybe one of the
probl ens.

| asked Director Freeh, M. Pickard, earlier about the active
i nformant who had engaged two of the 19 hijackers, and he said,
"Quite frankly, the FBI should have done better." Let ne give
you a case and get your response fromit.

You have said in your remarks that that was the nost chatter
in the sunmer of 2001. When we have tal ked to sonme of the people
t hat should have heard this serious chatter in your
comruni cation with themleading into the spring and the sunmer,
when a BI G event was goi ng to happen, an experienced terrorism
supervi sor in the Washi ngton office six blocks from
headquarters, six blocks away, says he was not aware of any
hei ghtened terrorist threat, his squad took no special action
|l eading up to 9/11. A supervisor in the Mam field office, a
Speci al Agent in Charge, said, this was inside-the-beltway-kind
of thing, never heard of that chatter until after 9/11. Wat
happened?

MR. Pl CKARD: Your staff has put together sone of the
communi cati ons we sent out. | was concerned nmaking sure that we
were at maxi mum capacity, maximumeffort on that. | personally
had a conference call with all 56 SACs and all the assistant
directors on July 19th just to nake sure that -- | know sone
peopl e don't read everything that conmes out. But just to
reinforce that, | had all 56 SACs -- | can't account for the SAC
in Mam as to whether he was actually on the call, but whoever
was in charge of the office that day was on that call, because |
did not get on it until they were all on it. During that call
reiterated the issue of the threat | evel and also to nake sure
they were at their maximumeffort on that. | don't know --

MR. ROCEMER: Do you recall your precise words that you
recently told the 9/11 Comm ssion on that conversation?
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Your words to the 9/11 Conm ssion were "Evi dence Response
Teans ready." Evidence response. That's reactive, that's not
proactive saying here's the threat, here's what you need to do
about it. You're saying, if we get hit, have the Evidence
Response Teans ready.

That's what you told the 9/11 Conm ssion staff.

MR. PICKARD: | also -- | had a very brief conversation with
t hem about that. | was surprised at the brevity of it.

MR ROEMER Well, it sounds like it was pretty brief to the
field offices as well -- response, not active threat.

MR. PICKARD: But | also had -- | spoke to each of the 56 SACs
during the nonth of July, between July 9th and July 31st, each
of themindividually. I had themon the phone, secure conference

call with the assistant directors from Counterterrorism Dale
Wat son; Counterintelligence, Neil Gllagher; and the assi stant
director of the Crimnal Division, Rubin Garcia. W discussed
their performance, and in addition to that hour-and-a-half

di scussion of their performance in their field office and their
commtnent to the counterintelligence and counterterrorism
efforts, we also discussed during that phone call the threat
level. | don't know why the SACin Mam did not get it. | spoke
to himon July 18th.

MR. ROEMER: Si x bl ocks away -- your supervisor six blocks
away didn't get it.

MR. Pl CKARD: | spoke to the SACs. They shoul d have been
wor ki ng that information down. | don't --

MR. ROEMER So could you have done a better job, or are you
just saying, "I don't know why they didn't hear it." Did you
task themagain after the 19th?

MR, PICKARD: | don't understand why they didn't hear it. |
spoke to each of themindividually, as | said. And in addition,

| had the conmunications out to them | don't know what nore |
coul d have done. Sone people, | don't understand whet her they
can't recall it or not. But if you talk to -- for exanple, I

know t he staff, the New York office agents, they got it; they
were always on top of it, and many of the other agents that |
spoke t o over the |ast week.
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MR. RCEMER:. When we -- as you read in the staff statenent,
when we tasked out to the field if all those offices were on
hi gh alert and doing their maxi mumeffort, | think we got nine
out of 10 back saying they weren't at maxi mum effort, they
weren't at war footing.

M. Black, let me ask you; your folks did a very professiona
job follow ng people into Kuala Lunmpur to a neeting of known,
suspected thugs, terrorists, nmurderers. Then, after the neeting
of a couple of days in Kuala Lunmpur, they |leave, three of them
| eave and go to Bangkok. You failed to follow those three
peopl e.

To me that's like a sheriff in a local town finding sone
peopl e on the border of Indiana that are suspected nurderers,
letting them go across the border in Mchigan and not alerting
anybody that they're on their way.

What happened? Where did we | et down the guard here from
Kual a Lunpur to Bangkok that then let two of these hijackers
into the United States?

MR. BLACK: The activity covering these people in Kuala Lunpur

was pretty conprehensive. W were concerned about their actions.
We were abl e to conduct photography.

MR. ROEMER | said you did a good job there.

MR. BLACK: (OFf mke) -- later, so that was -- worked out
pretty well.

What happened was that when the targets departed Kual a Lunpur
and went to Bangkok -- that the advisory information -- the
alert to the people down range into Bangkok did not arrive in
time to put coverage upon the targets upon arrival; got there
|ate. The targets went out into the community, and working with
our friends locally, as a priority operational activity, we
tried to find these people.

So we were |ooking for themin the interimand there -- the
next sign of life that we identified of these targets,
unfortunately, was that -- [ooking at, | think, airport

departure cards, sonething like that, sonme physical evidence
that they had departed. Then that information was reported cable
traffic, which is another part of the story.
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MR ROEMER: So a couple nonths later you find out that they've
departed Bangkok and are in the United States.

MR. BLACK: That's correct. Wth looking -- you know with
t hese things, having a good partnership with our friends --
| ooking to try and find these people, we were able to find
evi dence of them Bangkok, |'m sure you've been there. It's a
big town. W found evidence that they had departed, and this
i nformati on was communi cat ed. That took place in March. So they
had conme and they had gone, with us being able to know that til

we came up with the departure cards, and that was the status of
it.

MR. ROEMER. M. Pickard, what's inportant for ne to try to
understand as well as -- in your role at the nunber two position
at the FBI and acting director, I"'minterested in know ng what
you were telling the highest governnment officials, briefing them
about the threat leading into the spring and sunmer of 2001. Did
you ever have the opportunity to brief the President of the
United States on counterterrorismissues?

MR. Pl CKARD: No, | did not.

MR. ROEMER Did you ever ask to do that?

MR Pl CKARD: No, | did not.

MR. ROEMER: Did you ever brief the Vice President of the
United States on counterterrorism--

VR. Pl CKARD: Yes, | did.

MR. ROCEMER: How nmany tines did you brief the Vice President?

MR. PICKARD: | recall one tinme that he cane over to FB
headquarters on March 16th. | believe he cane another tinme, but
| was not present. | did not personally do the briefing.
Director Freeh and Assistant Director Watson did them

MR. ROCEMER: And did you brief the Vice President on an al
Qaeda presence in the United States?

VR. Pl CKARD: Yes.

MR. RCEMER: And what was his reaction?
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MR. Pl CKARD: He was surprised that al Qaeda was here in the
United States, as was the attorney general. W told them we had
coverage on them and as | explained earlier, we also have
Hamas, Hezbol | ah, many other terrorist groups. W al so have
intelligence agents fromforeign countries here in the United
States. Wth the |aws and regul ati ons we have, we try to utilize
anything we can to thwart their efforts, but if they haven't
crossed the line, if they haven't done sonmething illegal, we
don't have an opportunity to do anything with them

MR. ROEMER. Did the Vice President task you with any kind of
undertaking to do somet hing about the al Qaeda presence?

VR. Pl CKARD: Not that | recall

MR. ROEMER: Didn't ask you to arrest then? Didn't ask you how

Pl CKARD: The Vice President didn't --

ROEMER: The Vice President --

I E R P

Pl CKARD. He had very few coments.

MR. ROEMER: And are you sure that that was the Vice
President's reaction, according to what you said to the 9/11
Commi ssion staff?

MR. PICKARD: | think you're referring to what the attorney
general said.

MR. RCEMER: No, | know what -- |I'mgoing to ask you about
what the attorney general said.

MR PICKARD: As | recall, the Vice President, at the end of

the neeting, had three points. | recall the point about the
conputer systens of the FBI. | don't recall the other two.

MR. ROEMER: So he did say two or three things to you.

MR. Pl CKARD: Ri ght.

MR. ROEMER. Did he follow up with you, in the spring and
summer when the warning was getting bigger and bigger, about the
al Qaeda presence, (that he was ?) worried about that?
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MR. Pl CKARD: | believe he had another neeting with Director
Freeh, but | was not at it.

MR. ROEMER. In the spring or the sumrer?

MR. PICKARD:. In the spring. Director Freeh left -- retired
fromthe FBlI about June 22nd.

MR. ROEMER: Well, 1'd certainly like to follow up with you a

bit nore on that particular topic as you recollect those three
itemns.

Did you brief the national security advisor to the President,
Dr. Rice, on counterterrorisnf

MR. Pl CKARD: Shortly after Dr. Rice cane in, Director Freeh

and | went up and nmet with her and Steve Hadl ey and briefed her
on both counterintelligence and counterterrorismissues.

VR. RCEMER: And how specific were you on counterterrorism

i ssues? Did you generally brief her on counterterrorisn? Was it
specifically on al Qaeda and Bin Ladin?

MR. PICKARD: It wasn't specifically on them It was the whole
counterintelligence and counterterrorism program of the FBI

MR. RCEMER: And this was in February 2001?

MR. PICKARD: | believe it was January 26th.

VR. RCEMER: January 26th is one of the neetings. | believe
you al so briefed her in February on Khobar Towers.

MR. Pl CKARD: That's correct.

MR. RCEMER: So you had two.

MR. Pl CKARD: Yeah. At |east two.

MR. ROEMER And did Bin Ladin cone up in the second briefing?
MR. PICKARD: No, it didn't.

MR. ROEMER: Ckay. You sure?
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MR. Pl CKARD: Yes. It was specifically on Khobar Towers

because we were running towards the end of the statute of
l[imtations on it, which was June 25th.

MR, ROEMER Okay. Well, again I'd like to talk to you about
that in ternms of your coments to the staff.

Did you brief the attorney general on terrorisn®

VR. Pl CKARD: Yes, | did.

MR. ROEMER: And how many tinmes did you brief himon
terrorisnf

MR. Pl CKARD: After Director Freeh left the FBI, the attorney
general had me cone in on June 22nd to nmeet with him and he
appointed ne as the acting director of the FBI. And then on June
28th | had a neeting with the attorney general and deputy
attorney general, and | believe his chief of staff was in parts
of that neeting as well as Assistant Director Garcia fromthe
FBI .

MR. ROEMER So what woul d you guess, M. Pickard? How nany
times did you brief?

MR. PICKARD: At |east three tines.

MR. ROEMER: Three times. And what were the attorney general's
priorities with respect to terrorisn? Was it a top-tier priority
for the attorney general ?

MR. PICKARD: It was a top tier for the FBI. The attorney

general on May 10th issued budget guidance for us, and | did not
see that as the top itemon his agenda.

MR. RCEMER. How -- did you take that to the attorney general,

that you were concerned that that was not a top itemfor hinP
And was this the $58 million that you' re concerned about?

MR. Pl CKARD. No, that was later. This was the budget gui dance
that canme out on May 10th. During the summer of 2001 the FB
submtted what | believe was our 2003 budget proposal. That
proposal canme back and the additional funds that we were | ooking

for on counterterrorismwere denied. | spoke to the attorney
general briefly and asked himif | could appeal it, and he told
me yes | could; put it in witing. | had our finance and

counterterrorism people put together an appeal of that decision,
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and then on Septenber 12th | read the denial of that appeal from
the attorney general.

MR. RCEMER: So you had a May 10th nmeno on the attorney
general's priorities that you objected to, and then you had a
meeting in August where you personally appealed to the attorney
general and received a letter fromhimsaying no to the
i ncreases that you received on what date?

MR, PICKARD: | received that on Septenber 12th, that deni al

MR, RCEMER So what does this say about counterterrorismas a
priority for the attorney general? Do you think it was not the
priority that you hoped it would be, commensurate with the
FBI ' s?

MR. PICKARD: | only had the perspective to see it fromny

view, of the FBI. | don't know all that the attorney general had
to ook at with 100, 000 enpl oyees of the Departnent of Justice.

MR. ROCEMER: Thank you, M. Chairnman

MR, KEAN. |'ve just got a couple of questions.

During the sunmer of 2001 the M nneapolis office had
Moussaoui detai ned, and they were concerned that he m ght be
part of a larger plot. Were you aware of his detention and aware
of his -- those concerns?

MR PICKARD: No, | was not.

MR. KEAN. Were you aware of those concerns any tine before
Sept enber 11t h?

MR, Pl CKARD: No, | was not.

MR. KEAN:. The New York office began searching for al Hazm

and al M hdhar, knew that they were in the country and were
searching for themthat sane sunmer. Were you aware of that?

VR. Pl CKARD: No, | was not before Septenber 11th.

MR. KEAN. Do you think if those two matters fromthose
different offices had been brought to your attention, do you
think you m ght have thought a little differently about the plot
or whether there was a plot, or you m ght have acted differently
based on those pieces of infornmation?
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MR. Pl CKARD: |'ve thought |ong and hard about that, Governor.
And it's a frightening thought to think that that could have
been on ny desk on Septenber 10th, and would | have done
sonmething differently or not? And I can't answer that. | go back
and forth on that constantly. It keeps nme up at night, thinking:
if I had that information, would | have had the intuitiveness to
recognize, to go to the President, to do sonething different?

VR. KEAN:. What bothers ne is just the fact it didn't get to
you - -

MR. Pl CKARD: That --

MR. KEAN. -- you know, that sonething in the FBI stopped
t hose very two inportant pieces of information, one from-- from

different parts of the country, fromrising to the kind of |evel
where you m ght have seen them and m ght have acted on them

MR. Pl CKARD: CGovernor, in defense of the enployees there,
they were getting -- one of unit chiefs -- at |east 100 pieces

of information a day. They were getting fed froma fire hydrant
and trying to sort through those things.

| spoke recently with the individual who was in charge of the
M nneapolis office, and he said -- | asked him | said, "Wy
didn't you call nme?" | said, "You knowne." | send a -- once a
year out an e- mail to all FBI enployees to tell themto cone to
me with any issue that you have, whether it's investigative,
adm ni strative, your pay or some other problem And I'd heard
frequently fromindividuals who said, "I can't get a group on
undercover operation through,” or "I'mnot getting ny annual
| eave corrected,” or whatever it mght be. And ny secretary used
to kid me about it, because she'd print it out each night and
say, "Here's your homework. Do it tonight and bring it back
tonorrow norning" -- because | don't type.

Those things bothered nme, but those enpl oyees working down in
the CounterterrorismDivision were working very hard. They were
trying to do the best they could with the hundreds of pieces of
i nformation they could. And as we sit here with 20-20 hindsight,
pi cking out three or four pieces of information, | think it is a
di sservice to themto recogni ze what pieces, in light of 9/11,
were rel evant.

MR, KEAN. "Hindsight" is a word we've used. W've all got to
be careful to look at the world as it was before 9/11.
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Anbassador Bl ack, using hindsight now, if we were able to
recogni ze the kind of tragedy that was going to happen, what
woul d you have done differently? What did we do wong?

MR BLACK: Well, I'Il tell you, | would start fromthe
standpoint that when | started this job in 1999, | thought there
was a good chance | was going to be sitting right here in front
of you. And I was nentally prepared for it all along.

The eneny we're up against is one that |1've been operating
agai nst since the early '90s.

| know t hese guys. | know what they want to do. | know how
dedi cated they are. And they were com ng at us hard. And, you
know, we did all that we could at our |evel to engage these guys
to try and produce the kinds of intelligence, to kind of produce
t he kinds of |eads. And the nmen and wonen that did this,
governor, that served this country in war out front did a
fantastic job, you know? So on the one side you have
catastrophic failure, nore than 3,000 people dead; no one's nore
bot hered by this than us. But we engaged these targets. You'l
never hear fromus, Ch, you know, we didn't get it. “Ch, we got
it, all right.” W knew what we were up against. W gave it al
we had. The big bottomline here -- you know, people conme up
with these grand ideas for inprovenment, you know. big computers,
or whatever. The bottomline here, | got to tell you -- and |"']I
take part of the blame on this -- | kind of failed ny people
despite doing everything I could. W didn't have enough people
to do the job, and we didn't have enough noney by nagnitudes.
And | could give you conparisons you, like, wouldn't believe.

We used to talk about it in the counterterrorismcenter. You
know, this goes into the '90s. | nean, this has been so hard-
wired that, you know, by the tine we get up in the recent past,
| nmean, this trainis on this track and this is where it's
going. Hell, | don't know if we ever COULD have got it off
wi t hout some kind of catastrophe. | will tell you, you know,
goi ng back to the '90s, doing the terrorist target, the only way
we ever got nore noney essentially was we woul d spend ahead of
the curve and run out.

You know, people talk about the mllenniumthreat? |I can
remenber we were spending noney on the mllenniumthreat, went
to the director. | said, "M. Tenet, you know, we're spending
nmoney here; we're not going to make it to the end of the fiscal
year. We're going to be three nonths short. W' re going to have
to stop and -- you know, we won't be able to operate.” He said -
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- well, he sighed and he said, "Wll, you know, do what's ri ght

for the country; blowit out.” So we did. So we spent -- you
know, after the noney threat was over, we spend our tinme trying
to the noney to make up for that which we spent, OR-- and |I'm

just not going to go into the exact kind of |anguage | used,
which is very graphic. But unfortunately, when Anericans get
killed, it would translate into additional resources. It's a
constant track: either you run out, or people die, when people
di e you get nore noney.

And, you know, it would have been better if we as a country
had made the conm tnment to provide our counterterrorist warriors
the resources and the nunbers so they could do the best job they
could. But what | want to | eave you with -- | nean, that's all |
want to | eave with. The people that did this are heroes, and we
didn't give themwhat they needed to fight and win. It's that
si mpl e. Thank you.

MR. KEAN:. Senat or Gorton.

MR, GORTON: M. Pickard, you answered sonme of these questions

at the beginning of Conmm ssioner Lehman's testinony, but | want
to press you a little bit further on it.

In the now fanobus Presidential Daily Briefing of August 6th
2001, after a statement that the Cl A had not been able
corroborate sonme of the nore sensational threat reporting, there
is that single line, "The FBI is conducting approxi mately 70
full field investigations throughout the United States that it
considers Bin Ladin-related.”

Now, you quite rightly said that wasn't your sentence; you
didn't wite it. No one fromthe FBI wote it. It was witten by
sonmeone fromthe ClIA after a conversation, a tel ephone
conversation with sonmeone at the FBI

MR. PI CKARD: That's correct.

MR, GORTON:. Now, our staff says this about that statenent:
"The 70 full field investigations nunber was checked out by the
Joint Inquiry and we | ooked at it too. It was indeed a nunber
the Bureau used at the tine. It was generously calculated to
i nclude all fundraising investigations around the country that
m ght have a connection with UBL. It al so counted each
i ndividual in an investigation as an individual full field
i nvestigation."
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Now, was not Comm ssioner Lehman correct in saying the norna
recipient of a statenent |ike that would generally -- could
easily take the interpretation -- "we've got it covered" -- that
that's what that neant. That's one questi on.

The second question is, is this staff interpretation or
i nvestigation of what was nmeant by 70 full field investigations,
correct, as far as you're concerned?

And ny third question would be, had you been witing it up,
woul d you have been nore nodest and nore limted in what you
claimed for the FBI?

MR. PICKARD: First off, to your issue of do we got it covered
-- we could never say that. W only know - -

VR. GORTON: No, | asked whether or not the recipient m ght
well interpret the sentence that way?

MR. PICKARD: | would never -- especially with the experience
|"ve had in counterintelligence and counterterrorism you can
never say you have it covered. You don't know what you don't
know is the problem You can only tell, based upon the
intelligence you have, you have an understandi ng of where
they're coming from and things like that. But |I don't think
anybody can say -- it's only as good as the intelligence you
have, just like 9/11; it was only as good as the intelligence we
had, and we didn't have nuch.

| " msorry. Your second -- whether these nunbers are correct?

MR. GORTON:. The second question is whether or not our staff
characterization is correct.

MR. PICKARD:. | only |earned about this when the PDB was
rel eased within the last couple of days. And when | was at FB
headquarters yesterday, | asked could they explain to ne the 70
cases, which I had no recollection of ever hearing about as an
aggregative nunber. And they gave ne a rundown on the 70,
approxi mately, cases. And | have that that | could provide to
your staff afterwards, but | could give you sone of the
hi ghlights. That as | said before, two of them were indicted and
convicted on the East Africa bonbing. One was indicted and
convicted on another crimnal case. Six noved abroad and were
passed of f to the CI A Four were deported for inmmgration
violations. Two died, through no fault of the C A
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MR. GORTON: (Laughs.)

VR. Pl CKARD: But they might claimcredit for them

Twel ve of the investigations were cl osed because the
i ndi vidual s did not have any connections with terrorism as we
had initially suspected. That just gives you sone kind of
cont ext.

MR, GORTON:. Ckay, that's 12 out of 70. Were a nunber of them
sinply fundraising investigations?

MR. KEAN:. This is the |ast question, Senator.

MR, PICKARD: |'msorry, but | do not know that. And the

mat eri al they gave ne yesterday does not expound on that. 'l
be happy to ask Director Mieller --

MR, GORTON: Wul d you have characterized it a little bit
differently if you had been reporting directly to the Wite
House as a part of that PDB?

MR. Pl CKARD: | would not want anyone to think the statenent
that "we've got it covered” or anything like that. W only know
what we know, we don't know what al Qaeda is. And the |ack of
penetration of al Qaeda, as | said in ny opening statenent -- we
did not have great sources in al Qaeda, and that's evidenced by
9/11. We did not, as CGeorge Tenet said, steal the secret.

MR. KEAN. Governor Thonpson.

MR. THOWPSON: M. Pickard, since its declassification |ast
weekend, you've, | assune, read the PDB of August 6th?

MR. Pl CKARD: Yes, | have.

MR THOWPSON: On the first page it says, "A Qaeda nenbers,
i ncluding sone who are U.S. citizens, have resided in or
traveled to the U S. for years, and the group apparently
mai ntai ns a support structure that could aid attacks.” But in
fact, as we now know, the al Qaeda nenbers who participated in
Sept enber 11th didn't use any such support structure. |Is that
correct?

MR. PI CKARD: That's ny understanding. | left the FBlI in
Novenber 2001. | don't know if any other information has been
devel oped.
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MR, THOWPSON. Well, just to nake sure the record is clear,
you said in your prepared statenent, "They did not receive
support knowi ngly fromanyone in the United States, nor did they
contact known al Qaeda synpathizers in the United States.” Is
that correct?

MR PICKARD: That's correct.

MR. THOWPSON: At the bottom of the second page, it says "W
have not been able to corroborate sone of the nore sensational
threat reporting, such as that froma service in 1998" -- that's
three years earlier -- "saying that Bin Ladin wanted to hijack a
U S. aircraft to gain the release of the blind shei k and ot her
US. -held extrem sts."

As we now know, the attack on Septenber 11th was not for the
purpose of hijacking a U S. aircraft to gain the rel ease of any
terrorists. Is that correct?

MR PICKARD: That's correct.

MR. THOWPSON:. Do you know the circunmstances of the
conversations between the Cl A operative who prepared this PDB

and an operative of the FBI who supplied sonme of the
i nformation?

MR PICKARD: No, | do not.

VMR, THOVPSON:. You do not. OCkay.

The Cole. Wien did the FBI conme to the conclusion that a
Qaeda was responsi ble for the Col e? Not Osama Bin Ladin, al

Qaeda.
MR PICKARD: | -- 1 -- | do not know

VR. THOWPSON: M. Bl ack?

MR. BLACK: Sir, | recall that there was a report entitled
"The Intelligence Case", and | believe that was in January, the
foll owi ng January, nmaking the intelligence case that al Qaeda
operatives were involved, as | referred to earlier, but that the
intelligence case was still |acking, and that at |east the ClA,
at |l east, was unable to prove |inkage between these al Qaeda
operatives in Yemen and Gsama Bin Ladin in Afghanistan
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MR. THOWVPSON. But the CI A knew during the course of the

Clinton adm nistration that al Qaeda operatives were involved in
the Cole. Is that not right? Forget whether they could be Iinked
to Csama Bin Ladin or not.

MR. BLACK: Excuse ne. (Pause.)

"' mgoing to have to take this for the record. | just don't -
- | just do not -- do not renenber it. What | do renmenber about
this is that the effort to collect intelligence, that it
produced the analysis that al Qaeda operatives were involved in
this. But the outstanding question | recall was that of command
and control, which was resolved a substantial period |ater,
where we were able to prove, even in the intelligence case,
there's a direct link between Osanma Bin Ladin and the Col e
attack.

MR. THOWPSON. Once it was proved, was there any discussion in

the Bush adm nistration about retaliating against al Qaeda or
the Taliban for their attack on the Cole?

MR. BLACK: | would not know if there was. | was not privy to
t hat kind of discussion.

THOVWPSON: You never heard that.

BLACK: | never heard of that, sir.

THOVMPSON: M. Pickard, did you ever hear that?

Pl CKARD: | never heard that, either.

THOVMPSON:. Thank you, M. Chairnman.

I I O R R

. KEAN: Senat or Kerrey?

MR. KERREY: Anbassador Bl ack, are you famliar with the 1998

effort to change the overt policy of the United States towards
lrag at all? | nean, the lraq --

MR. BLACK: No, sir. I'm--
MR. KERREY: -- the details of the Iraq Liberation Act?
MR. BLACK: No, |I -- 1 only did terrorism That's nore than

enough for nme. Iraqg is fromin --
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MR. KERREY: Well --

VR. BLACK: The way we were organized is sonething different.

MR. KERREY: The reason | say it is it's on nmy |ist of
regrets. | nean, | -- not that | did that. | led the effort,
President Cinton signed the legislation in -- on Hall oween
1998. Basically, what it did was it said that our overt policy
has to be the sane as our covert policy.

And one of the things that -- the reason | say that is -- |
sort of regret is that | didn't do the sanme with terrorism
because it seens to ne that when you say we were doing all we
could, that we were at a state of war at the CIC, that the
probl em was on the overt side we weren't. And | wonder if you've
seen the Delenda plan and the Blue Sky plan, or what Richard
Clarke had in his 25 January neno, if you' ve seen those details,
if you' ve given any thought to what woul d have happened if that
had becone the overt policy of the United States.

Now | ' d preface that by saying |I've just -- | get angrier and
angrier listening to Secretary Cohen and Secretary Al bright and
Nat i onal Security Advisor Berger and Secretary Runsfeld |eading
up to a great confrontation with Dr. Rice that, you know, they
all had different reasons why they couldn't take mlitary
action. And they would posit what | thought was a straw nan - -
we either had to have the Normandy invasion or it was cruise
m ssiles when there are all kinds of options. You ve quite
correctly described the exciting coll aboration between the
speci al ops forces and --

MR. BLACK: And it is exciting. It's actually --

MR. KERREY: Yeah, it's very exciting. It was an alternative
that was on the table. And | wonder if you're either seen the
Del enda plan or the Blue Sky or what Clarke had in his 25
January neno, and if you have if you supported it and if you
think that woul d have had an inpact if it had been inplenented
in 1998?

| nmean, | read -- Director Pickard' s statenment is a shocking
statenent; say al Qaeda was turning out five tines nore
graduates fromthe canps than the FBI and CI A were graduati ng
fromtheir training schools. And then | hear Secretary
Runsfeld' s testinony, saying well, we just -- we're bonbing dirt
-- you know, whatever it was, the targets weren't very damm
good. But if we'd have denied them access to those canps
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starting in 1998 it would have had a trenmendous inpact, it seens
to nme, in our effort against al Qaeda.

MR. BLACK: Well, if | could, | really think I should limt to

myself. I was an intelligence officer, not a policynaker. Qhers
make these kinds of decisions. You can only --

MR. KERREY: Well, that -- | was a policynmaker not an

intelligence officer, and that doesn't stop nme fromagetting in
your space. (Laughter.)

MR BLACK: Ckay, well, it should stop ne. (Laughter.) First
of all, I don't recall seeing the Delenda plan, but | do recal
being a participant in originating the information for the Bl ue
Sky meno, and we provided that to the National Security Council.

VR. KERREY: Let ne ask you another one on the overt side.
What if either, again, President Clinton or President Bush --
you know, pick your poison -- either one of them had said that
al Qaeda's different than Hezboll ah and al - Agsa and Hanas;
they're different in that they've declared war on us. So al
Qaeda nenbers are part of an Islamc arny that are trying to get
inside the United States. What if the overt policy had been to
say we're going to deny them absol ute access and send
instructions to our consular office and our INS offices and the
FBI and everybody, and they said, you know, we've got to turn
this thing out. Wwuld, for exanple, the Phoenix neno had a
di fferent inpact?

MR BLACK: Well --

MR. KERREY: |f the policymakers -- again, pick your poison --
either President Cinton or President Bush had said in the overt
space we're at war with al Qaeda; | nmay not need a congressiona
declaration of war -- that's too unpopular -- but at the very
least 1"'mgoing to say al Qaeda's soldiers can't conme into the
United States of America?

MR. BLACK: Well, | think, Senator, say, fromthe early '90s
if we had engaged this with a warrior ethos, we would not be in
this situation today.

MR. KERREY: Let ne ask you one last -- howin God' s nane did
all this thing happen? | got to tell you, | hear battle stations
and everything that we're doing, and at our airports we were at
ease. W were stacked arnms. W& were not prepared for a
hijacking. | mean, well, we didn't know all the conspiracy. A
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hi j acki ng surprised us. That's what Betty Ong said when they
heard her voice, that the governnent and the FAA -- none of us
were prepared for even a sinple hijacking. How in God' s nane did
t hat happen?

MR BLACK: Am | nmeant to answer that, sir?

MR. KERREY: Yeah. If you can. If you can't, fine. | mean, |'m
not sure | could if you were sitting up here.

MR. BLACK: Well, | nean, you know, | guess instinctively it
says | don't know. But what | will say is that fromny
perspective that's why we tend to be a group of pretty paranoid
peopl e who don't get to sleep nmuch --

MR. KERREY: (Laughs.)

MR. BLACK: -- when you know basically that if they get by
you, then it's going to be a challenge for this country to
respond. We've been living that way for a |lot of years of our
lives, and that's the way it is for us. O that's the way it has
been until, you know, the current situation we're in, where the
resources and the rul es of engagenent and what we need --

MR. KERREY: | quoted you earlier, M. Anbassador, saying that
-- | loved what you said: you know, here's what we did, here's

what we tried and here's what we failed to get done. And | nean,
put myself in that canp.

MR. BLACK: We coul d have used sone hel p.

MR. KERREY: |'ve got a simlar list --

MR. BLACK: We coul d have used sone hel p, Senator.
MR. KERREY: (Laughs.) Thank you.

MR. BLACK: Mm hmm

MR. KEAN: Conmi ssi oner Corelick.

MS. GORELI CK: Thank you, M. Chairman.

| don't want either of you to think that ny questions are in
any way trying to blanme people who tried really hard and who
quite evidently feel very bad about the things that didn't get
done or things that weren't executed perfectly. But it's our job
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to understand the efficacy of the things our governnent tried to
do to protect the American people.

Let me start, M. Black, with one foll ow-up question to you.

Qur staff statenent tal ks about the CIA s zone defense, as
opposed to nan-to-nman, to use the current basketball anal ogy.
After al Hazm and M hdhar were foll owed by you out of Kual a
Lunpur at the Kuala Lunmpur neeting, and you |lost themin
Bangkok, it's our understanding that you knew that M hdhar had a
U S. visa. And so ny question is, why at that point was he not
put on the TIPOFF watchlist?

MR. BLACK: Well, | would say that the -- that particul ar case
shoul d have been -- should have been. And unfortunately, m' am
very often you'll find ny answers going back to -- primarily

i nfluenced by not enough peopl e and not enough resources. You
get these people racing around, playing essentially professional
racquetball and trying to keep up with all of these facts. In
fact, | would say that there were nmultiple opportunities where
we coul d have watchli st ed.

MS. GORELI CK: Yes, | just gave you one.

MR. BLACK: There was one, but | nean, it goes back to in the
UAE, when we first cane up with copies of the passport and the
picture. And I would just like to say that having spoken to sone
of the people involved with this, you know, they truly believe
that this information was passed to the FBI way back in January
of '0l1. And you know, they thought they had done it, and they
acted as if they did --

M5. GORELICK: Quite apart fromthe FBI -- | nean, | wanted to
take the FBI --

MR. BLACK: Sure. Yes.

V5. GORELICK: | purposely asked this question to take the FB
out of the equation.

MR BLACK: Yeah. Yeah. Yes.

MS. GORELI CK: What we saw, quite frankly, was a geographi cal

focus; that once the -- these guys, these operatives, got out of
a particul ar geography, they di sappeared, and back home here we

didn't effectuate the hand-off. And so -- | do want to nobve on -
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MR. BLACK: Yes.

MS5. GORELICK: -- but it's nmy understanding that we had an
opportunity then -- and we had others -- to put these two
operatives, whomwe had identified, on the TIPOFF watchlist as
early as early 2000. Is that right?

MR. BLACK: Yes, ma'am it is.

M5. GORELI CK: Now, M. Pickard, | want to return to the
guestions that my now absent coll eague M. Roenmer was asking you
about the communications with the field. And you indicated that
in this period of high threat in July, you had -- as part of
your annual perfornmance review, you talked with the SACs, anong
ot her things, about terrorism And you also indicated that you
had a conference call on July 19th in which you di scussed,
agai n, a nunber of other things, but nmentioned the terrorist
threat. And so we are trying to understand what the nature of
t hat conversation was and how it was received.

MR. Pl CKARD: The July 19th --

MS5. GORELI CK: Yes. Now what -- | think the way you answered
Conmi ssi oner Roemer -- | don't want to put words in your nouth -
- was that what, you know, these guys -- people who were

receiving this informati on have so nuch comng in to themthat
really sifting what is inportant is difficult. And | want to
drill down on the M nneapolis exanple, because you indicated
that you called the SAC and you said, "Wiy didn't you pick up
t he phone and call ne?"

What the peopl e who were working on the Myussaoui case told
us was that they were desperate to get the attention of
headquarters. This is after your two conversations with the SACs
-- desperate.

MR. Pl CKARD: Ri ght.

M5. GORELI CK: And they went to the SAC, and they said "Wuld

you please call Mke Rolince," the International Terrorism
Section chief in headquarters, and the SAC wouldn't do it.

So this is not an issue of sifting, this is an issue of
di sconnect, | think, between the headquarters and the field.

And | would like you, if you can, to square up that behavior
with the conversations you think you had with him
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MR. PICKARD: On July 19th, | had all 56 SACs on the phone,
and | discussed four topics. First off, |I discussed with them
Back to Basics. It was a programthat | had instituted with the
| nspecti on Division based upon the problens the FBI had with the
Ti not hy McVei gh docunents to nmake sure that the enpl oyees of the
FBI under stood how pi eces of evidence were to be handl ed, how
they were to get in our files, and to nake sure we did not have
a recurrence of the Tinothy MVeigh.

The second thing | talked to them about was our new director,
Director Robert Mieller. | told themthat I had a conversation
with him that he was enthusiastic about the job. The enpl oyees
of the FBI were |ooking for who is the new | eader who i s goi ng
to take us into the 21st century. And there was quite a bit of
excitenent in the interimbetween Director Freeh and Director
Muel l er as to who's going to be our new boss; everybody wants to
know who they work for, and things like that. So | talked to
t hem about ny conversation with Director Mieller and his
ent husi asm for the job.

The next topic | tal ked about was there was concern expressed
by the SACs to nme. They felt | should be getting out in front of
the nmedi a tal ki ng about the good things about the FBI and things
like that. | told theml was not going to do that. | wanted them
to get back to putting the "I" back in "FBI" for
"investigations"” and that would i ncrease our presence and
i ncrease our stature and things |like that.

And then finally, |I told them about the threat level. | told
t hem about -- that the chatter was still at a high level. |
didn't have any further information about the chatter |evel, but
| expected that at any tinme we could have a terrorist incident
and they woul d be respondi ng somewhere in the world, wherever it
nm ght be.

They pulled the records yesterday. The conversation | asted
approximately 35 mnutes. |I've given you a two-m nute synopsi s
of that. | can't recall with a lot nore specificity what
happened t here.

| don't understand why, but I think -- if | could talk to
you. On the afternoon of Septenber 11th, we had reports all over
the map. W had situations where we thought the Departnent of
St ate had been bonbed. We thought bonbs were going off. W
t hought the Sears Tower was evacuated, and things |ike that.

130



| called all 56 SACs again, first off to get an eval uati on of
where we stood, what was happeni ng, where we needed resources
depl oyed to, what we could do, and what we could al so get back
to the director so that if he had neetings with the President --
and he had a nunber of conversations and neetings with the
President that day, Director Mieller -- | wanted to have the
best information we had.

| also asked them at this tinme is there anything in our
files, anybody who cane into our offices, anybody -- anything
that, in light of what happened this norning, Septenber 11, that
we need to know about, that we need to capitalize on to see
whet her we can prevent any future plots? At that tine we were
worried that is al Qaeda going to do sonething el se tonorrow?
What is going to be the next thing we're going to get hit with?

When | asked that, inmmediately I was told about the
M nneapolis arrest of Mussaoui. That was about 3:00 in
Sept enber 11. Later that day, | found out about the Phoenix
meno, and then a couple of days later the agents in New York,
when we started identifying the hijackers, they called in and
said: W were |ooking for M hdhar and al Nawazi (sic); we didn't
realize that they were involved in a plot.

So --

M5. GORELICK: M. Chairman, could I have one foll ow up
qguestion, please?

MR. KEAN. Very brief.

M5. GORELI CK: Very brief.

MR KEAN. We're running a little |ate.

M5. GORELICK: I"msorry. But | was silent all norning.
(Laughter.)

MR. PI CKARD : Doesn't she get extra tine? (Laughter.)

V5. GORELI CK: When you found out that Director Tenet had been
briefed in August about an Islamc extrem st learning to fly,
whi ch was your case, and he knew about it in August and you
didn't until after September 11th, how did you feel about that?

And how did you feel about the efficacy of the conversations you
had with your subordinates in July?
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MR. Pl CKARD: | was very di sappointed that, sonething that
would go up to the DCl, that | wouldn't hear about. But that was
because we had a joint terrorismtask force in Mnneapolis. The
officer fromthe CI A who was working on that task force pushed
that up through their chain. The FBI did not push it up

V5. GORELI CK: Thank you.

MR, PICKARD: | also had a conversation with Director Tenet,
and he did not bring it up to ne, though, either, on August
27t h.

MS. GORELI CK: Thank you.

MR. KEAN:. Conmi ssi oner Fiel ding.

VR. FI ELDI NG:. Thank you, M. Chairman.

Anbassador Bl ack, you said earlier that it's inportant to you
to be accurate with your custoners. And surely the nost
i mportant custonmer for intelligence information would be the
President of the United States. And we've had this dial ogue
t oday about the PDB of August. And |'m curious, what steps do
you have in place or that are taken to nake sure of the accuracy
of information that your people receive fromoutside of the C A?

MR. BLACK: There's an el aborate vetting process. Information
is received, raw intelligence is received, it conmes in to
personnel that reviewit, that do the analysis function. And
there are those that wite articles for nunmerous publications,

i ncluding the PDB. This particul ar enpl oyee was hone-based in
the Directorate of Intelligence and was serving in the
Counterterrorism Center.

So the raw reports are received, we attenpt to estinate the
needs of our custoner, and wite products that neet their needs.

MR. FI ELDI NG But what do you do to check the accuracy of the
information that conmes from outside of your own anbit?

MR. BLACK: Questions are asked. | believe -- | have not
spoken to the author of this particular piece. But |I understand
that this officer was in contact with the FBI. In this instance

| think the assunption would be that the FBI woul d have
confidence in the information that it provided.
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MR. FIELDING | just have one nore technical question for
you.

MR. BLACK: Yes, sir.

MR. FIELDING CTC. 1Is it part of CIA or is it part of DC ?

MR. BLACK: Yes, sir. It's called the counterterrorismcenter.

MR. FI ELDI NG Yes.

MR. BLACK: And as the fornmer director of the counterterrorism
center | reported to the director of Central Intelligence, but
also to the deputy director for operations on a dotted |line as
well as a dotted line to the deputy director of intelligence.
That --

MR. FI ELDI NG (I naudi ble) -- governnent organizations --

MR. BLACK: -- it's one of these unfortunate jobs where you
have | ots of bosses, and you get |ots of advice.

MR. FI ELDI NG GCkay. | understand.

Now, you've al so spoken about the resources very el oquently,
and -- your lack of resources, | guess. If you didn't have
enough resources, did you ask Director Tenet to allocate or
real l ocate funds fromlower priorities?

MR BLACK: Yes. He was aware of our resource needs. And he

did -- we were the first anong equals of all his highest
priorities. He did shift resources to us. In fact, when I
arrived in the counterterrorismcenter, | believe that the --

we'd had a plus-up of approximately a hundred personnel. W
regul arly discussed this. W were the recipient of significant
support in conparison to the type of support that he was able to
provide to other units, my point here being is that the director
of Central Intelligence did a heroic job with what was
avail abl e, and certainly in conparison to the other conpeting
interests. My point here is that, | think as we've discussed
today, is that this is a very large, form dable target, and that
we needed to devote nore resources to it than the base of the
Central Intelligence Agency had.

MR. FIELDING | understand that this isn't your fina
deci sion, but fromwhere you're sitting --
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MR. BLACK: Yes.

MR. FIELDING -- is the problemin the intelligence

comunity, is the problemin the OVB, or is the problemin
Congress, as far as limted fundi ng?

MR. BLACK: | think, fromnmy perspective, it would be all of
t he above and probably nore.

MR. FIELDING M. Pickard, the tine that now D rector Muieller

t ook over fromyou and you were the acting director -- did you
brief hinf

MR. Pl CKARD: During the sumer of 2001, | called Director
Muel l er, first off to congratulate himon being appointed the
director and offering nmy support, and told himlI'd serve in
what ever capacity he wanted nme to. | also advised himthat I
woul d be retiring by the end of the year.

| asked himfor what kind of briefings he would want, because
he was going to not report till Septenber. And as has been
reported in the press, he was having some surgery. He asked that
| not brief himon any kind of classified material, because he
did not feel he would be able to securely maintain it that
sunmer .

When he reported in on Septenber 4th and was sworn in by the
attorney general, that whole week | had set up a series of
briefings on classified information for himand al so energency
procedures, everything fromin the event of nuclear war to how
to call up the Hostage Rescue Team and other things Iike that,
that the director, | felt, needed to know as soon as possible
upon his arrival.

MR. FIELDING | see the red light is on, but just may | ask
you: |Is there a witten record of the briefings, or are there
written agendas or things like that that you could supply to the
Commi ssion and its staff for studying to see what you covered?

MR. Pl CKARD: Yeah. | did not participate in those briefings
with the director. The assistant directors of each of the
di vi sions, Counterintelligence and Counterterrorism did those
briefings. And I will ask the FBI to see if they can find those
bri efi ngs.
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MR. FIELDING And just as an aside, | noted that you were the
si xth deputy director in eight years, and then you left at the
end of that. That nust be a tough job.

MR PICKARD: Well, I"'mproud to say | held the record. |
| asted two years.

MR. FI ELDI NG Thank you, sir.

Thank you, M. Chairman.

MR. HAM LTON: Fi nal questions will be by Comm ssioner Ben-
Veni st e.

MR. BEN-VENI STE: Good afternoon, gentlenen.

M. Pickard, on January 21st, you nmet -- of this year you net
with our staff. Is that correct?

MR. Pl CKARD: Right. That's correct.

MR. BEN-VENI STE: And according to our staff report, you told

themthat in June 2001 you met with Attorney General Ashcroft,
and he told you that you would be the acting FBI director.

MR PICKARD: That's correct.

MR. BEN- VENI STE: You had sonme seven or eight meetings with
the attorney general ?

MR. Pl CKARD: Somewhere in that nunber. | have the exact
nunber, but | don't know the total.

MR. BEN-VENI STE: And according to the statenment that our
staff took fromyou, you said that you would start each neeting
di scussing either counterterrorismor counterintelligence. At
the sane time, the threat |evel was going up and was very high
M. Watson had conme to you and said that the CI A was very
concerned that there would be an attack.

You said that you told the attorney general this fact
repeatedly in these neetings. Is that correct?

MR. PICKARD: | told himat | east on two occasi ons.
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MR. BEN-VENI STE: And you told the staff, according to this

statenment, that M. Ashcroft told you that he did not want to
hear about this anynore. |Is that correct?

MR. PI CKARD: That is correct.

MR. BEN-VEN STE: Now | et nme ask you about this PDB. You never
vetted the PDB. You never saw the PDB. You never knew that it
was goi ng to be produced. Correct?

MR. PI CKARD: That's correct.

VR. BEN-VENI STE: And it woul d appear that the author or the
i ndividual at CIA that edited this PDB, by entitling the PDB
"Bin Ladin Determned to Strike in the United States,"” wanted to
get the President's attention because nost of the threat
reporting seened to be that the heightened alert reflected the
potential for a threat overseas, and that this was perhaps the
sane syndrone as the white van in the sniper case that we saw,
where everybody is | ooking in one direction for one thing but
not | ooking in the other direction where sonething mght occur.
Condol eezza Rice said that when she saw this PDB it was
certainly not reassuring, and quite clearly we know whet her the
information was right, wong or in the mddle sonmewhere this
aut hor was prescient; the attack cane in the United States.

Now ny question to you, sir, is that if you had the
information that the President of the United States was
requesting what information the FBI had up to that nonent about
the potentiality for a strike by Bin Ladin in the United States,
woul d you not have pulsed the FBI to determne fromevery FB
agent in this country what information they had at that nonent
that mght indicate the possibility of a terrorist attack here?

MR. PI CKARD: Yes, | would have.

MR. BEN-VENI STE: And you | earned on Septenber 11th three
things, if | understand your testinony. Nunmber one, you |earned
about Mussaoui. Nunber two, you | earned about the Phoenix nmeno.
Nunber three, you | earned about two of the hijackers who were in
the United States who the FBI was | ooking for. Had you | earned
that informati on soon after August the 6th, was there not a
possibility that you could have utilized that infornation,
connected the information, put it together with what you al ready
knew, and taken sone action?
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MR. PICKARD: | don't know. Moussaoui was arrested on August
15th. The information about the other two hijackers canme to the
FBI's attention |I believe August 23rd and |later on on August
27th. To bring these three diverse pieces of information
t oget her absent the afternoon of Septenber 11th -- | don't know,
with all the information the FBI collects, whether we woul d have
had the ability to hone in specifically on those three itens.

VR, BEN-VENI STE: Certainly if you knew that the President of
the United States was asking --

MR PICKARD: | was not infornmed that the President was
aski ng.

MR. BEN-VENI STE: | understand that, sir. But if you had

known, would you not have -- | think you' ve answered ny
question. You would have pul sed the FBI

Let ne ask you this. Did the President or the attorney

general of the United States ever ask to neet with you foll ow ng
August 6t h?

MR. Pl CKARD. No. There was a policy that | was not to go to
the White House unless the attorney general or the deputy
attorney general or soneone fromthe Departnent of Justice,
either I had informed themor they went with ne. And that was as
a result of the Travel gate scandal where the FBI was asked for
information by the Wite House.

MR. BEN-VENI STE: The request never cane. And finally, wth
respect, M. Black, to the kill-or-capture answer that you gave
earlier to Secretary Lehnman, are you confident that you saw all
of the instructions signed by President Clinton, as of late
1998, before you took up your duties at the CT Center in md-
19997

MR. BLACK: Al of the -- all of the nmenoranduns of
notification --

VR, BEN- VENI STE: Yes.

MR. BLACK: -- were retained by our lawers, and | did have
access to themand to --

MR. BEN-VENI STE: Are you confident that you saw all of then?
Because, sir, you are m staken with respect to your answer.
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MR. BLACK: Well, | don't know the universe of what you're

talking -- | don't know what necessarily "all the ones."” | know
the ones that were available to ne. Put it that way.

MR. BEN-VENI STE: The problemwas that the one that we are
referring to here was not nmade available to us until very
recently. It was in the Cinton archived materials and was held
very cl osely.

MR. BLACK: Yeah. | don't know what you're referring to, so |

woul d have to see it to confirmthat | was aware of it. So |
don't know, sir.

MR. KEAN. Ckay, gentlenen, thank you very nmuch. W appreciate
your governnent service, and your attendance here and your help
W th our comm ssion today.

Thank you very much

VR. Pl CKARD: Thank you.

PANEL FOUR OF THE TENTH HEARI NG OF THE NATI ONAL COVM SSI ON ON
TERRORI ST ATTACKS UPON THE UNI TED STATES RE: " LAW ENFORCEMENT
AND THE | NTELLI GENCE COVMUNI TY" THOVAS H KEAN, CHAIR, LEE H
HAM LTON, VICE CHAIR

W TNESS: ATTORNEY CGENERAL OF THE UNI TED STATES JOHN ASHCROFT

3:55 P.M EDT, TUESDAY, APRIL 13, 2004

MR, KEAN. We now hear fromour final wtness today, the
Honor abl e John Ashcroft, attorney general of the United States.
Wul d you please rise, sir, and raise your right hand?

Do you swear or affirmto tell the truth, the whole truth
and nothing but the truth?

ATTY GEN. ASHCROFT: | do.

MR. KEAN: Pl ease be seated, sir.
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| also recognize Solicitor General Ted O son and recogni ze
it's not easy for you to be here today, sir, and thank you very
much for com ng.

M. Attorney General, your prepared statenent will be entered
into the record in full. And if you could summarize your openi ng
remar ks, we'd appreciate it.

ATTY GEN. ASHCROFT: M. Chairnman, thank you

It is with great sorrowthat | join this comr ssion today in
reflection on Septenber 11th, 2001. Even today, 31 nonths after
the attacks, | struggle to learn the | essons of that day w thout
bei ng overwhel ned by the | osses of that day. | feel sorrow for
the loss of life, sorrow for the |oss of prom se, sorrow for the
| oss of innocence, sorrow for the |loss suffered by a nation that
is forever scarred. My sorrow for the victins of Septenber 11th
is equaled only by ny rage at their killer. OCsama Bin Ladinis
to blanme for ny anger. | blane his hatred for our values, his
perversion of a faith, his idolatry of death. It was his hand
that took the lives of nearly 3,000 i nnocents on Septenber 11th.
It is his face that is the face of evil.

Septenber 11th reveal ed not just our eneny's capacity for

mur der, but our fellow Anmericans' thirst for justice. The nen
and wormen of the Justice Departnent have enbraced the cause of
our tinmes: that is, the protection of the lives and |iberties of
Anericans. Working within the Constitution we fight any battle,
shoul der any burden, no nmatter personal or political what the
cost, to prevent additional terrorist attacks. And for the tine
being, al Qaeda's sl aughter has ceased on Anerica's soil

W' ve been aggressive, we've been tough, and we've suffered
no small anmount of criticismfor being tough and our tough
tactics. We accept this criticismfor what it is: the price we
are privileged to pay for our |iberty.

Had | known a terrorist attack on the United States was
immnent in 2001 | would have unl oaded our full arsenal of
weaponry against it, despite the inevitable criticism The
Justice Departnent's warriors, our agents and our prosecutors,
woul d have been unl eashed. Every tough tactic we had depl oyed
since the attacks woul d have been depl oyed before the attacks.

But the sinple fact of Septenber 11th is this: we did not

know an attack was com ng because for nearly a decade our
governnment had blinded itself to its enem es. Qur agents were
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i sol ated by governnent -i nposed wal |l s, handcuffed by governnent-
i nposed restrictions, and starved for basic information

technol ogy. The ol d national intelligence systemin place on
Sept enber 11th was destined to fail.

Thi s comm ssion can serve a nobl e purpose. Your
responsibility is to exam ne the root causes of Septenber 11th
and to help the United States prevent another terrorist attack.
Your duty is solemm and soberi ng.

But |, too, have a duty today. I've sworn to tell the whole
truth, and | intend to fulfill this obligation. Today | w |

testify to four central issues which have not been devel oped
fully in the Comm ssion's work and whi ch deserve your attention.

First, this comm ssion has debated the nature of covert
action authorities directed at Gsama Bin Ladin prior to 2001. In
February 2001, shortly after becom ng attorney general, |
reviewed these authorities. Let ne be clear: ny thorough review
reveal ed no covert action programto kill Bin Ladin.

There was a covert action programto capture Bin Ladin for
crimnal prosecution, but even this programwas crippled by a
snarled web of requirenents, restrictions and regul ati ons that
prevented decisive action by our nen and wonen in the field when
t hey nost needed cl ear, understandabl e gui dance, and our agents
and operatives were given instead the | anguage of |awers. Even
if they could have penetrated Bin Ladin' s training canp, they
woul d have needed a battery of attorneys to approve the capture.
Wth uncl ear gui dance, our covert action teamis risk of injury
may have exceeded the risk to OGsana Bin Ladin.

On March the 7th, 2001 | net with National Security Advisor

Condol eezza Rice. | recommended that the covert action
authorities be clarified and be expanded to all ow for decisive,
| ethal action. W should end the failed capture policy, | said.

We should find and kill Bin Ladin.

| recall that Dr. Rice agreed and gave Director Tenet the
responsibility for drafting, clarifying and expandi ng the new
aut horiti es.

My second point today goes to the heart of this Conm ssion's
duty to uncover the facts. The single greatest structural cause
for the Septenber 11th problemwas the wall that segregated or
separated crimnal investigators and intelligence agents.
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Governnment erected this wall, governnent buttressed this wall,
and before Septenber 11th, governnent was blinded by this wall.

In 1995 the Justice Departnent enbraced flawed | ega
reasoning, inposing a series of restrictions on the FBI that
went beyond what the |aw required. The 1995 gui delines and the
procedures devel oped around them i nposed draconian barriers --
barriers between the | aw enforcenment and intelligence
communities. The wall effectively excluded prosecutors from
intelligence investigations. The wall left intelligence agents
afraid to talk with crimnal prosecutors or agents. In 1995 the
Justice Departnent designed a systemthat was destined to fail.

In the days before Septenber 11th, the wall specifically
i npeded the investigation of Zacarias Mussaoui, the
investigation of Khalid al M hdhar and of Nawaf al Hazm . After
the FBI arrested Mussaoui, agents becane suspicious of his
interest in comrercial aircraft and sought approval for a
crimnal search warrant to search his conputer. The warrant was
rejected because FBI officials feared breaching the wall.

When the CIA finally told the FBI that al M hdhar and al
Hazm were in the country in | ate August, agents in New York
searched for the suspects. But because of the wall, FB
headquarters refused to allow crimnal investigators who knew
t he nost about recent al Qaeda attacks to join the hunt for
suspected terrorists. At that tine, a frustrated FB

i nvestigator wote headquarters -- and |I'm quoting -- "Watever
has happened to this, sonmeday sonebody -- soneone will die, and
wal | or not, the public will not understand why we were not nore

effective in throwi ng every resource we had at certain problens.
Let's hope the National Security Law Unit will stand behind
their decision then, especially since the biggest threat to us,
UBL, is getting the nost protection.”

FBI headquarters responded -- and | quote -- "W're al
frustrated with this issue. These are the rules. NSLU does not
make them up."

But sonmebody did make these rules. Sonebody built this wall.
The basic architecture for the wall in the 1995 gui delines was
contained in a classified nenorandumentitled "Instructions for
Separation of Certain Foreign Counterintelligence and Cri m nal
| nvestigations.” The nmenorandum ordered FBI Director Louis Freeh
and others, quote, "we believe that it is prudent to establish a
set of instructions that wll nore clearly separate the
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counterintelligence investigation fromthe nore Iimted but
continued crimnal investigations.

These procedures, the nenbo went on to say, which go beyond
what is legally required, will prevent any risk of creating an
unwarr ant ed appearance that FISA is being used to avoid
procedural safeguards which would apply in a crimnal
i nvestigati on.

This menmorandum | aid the foundation for a wall separating the
crimnal and intelligence investigations, as a natter of fact
established the wall follow ng the 1993 Wrld Trade Center
attack, which at the tinme was the | argest international
terrorismattack on Anerican soil, the largest prior to
Sept enber 11t h.

Al t hough you understand the debilitating inpacts of the wall,
| cannot imagi ne that the Comm ssi on knew about this nenorandum
So | have had it declassified for you and the public to review
Ful | disclosure conpels nme to informyou that the author of this
menor andum i s a nenber of the Conm ssion.

By 2000, the Justice Departnent was so addicted to the wall,
it actually opposed legislation to lower the wall. Finally, the
USA PATRI OT Act tore down this wall between our intelligence and
| aw enforcenment personnel in 2001. And when the PATRI O Act was
chal I enged, the FISA Court of Review upheld the law, ruling that
the 1995 gui delines were required by neither the Constitution
nor the | aw.

The third issue I'd like to raise with the Comm ssion this
afternoon is another limtation governnent placed on our ability
to connect the dots of the terrorist threat prior to Septenber
11, and it was the lack of support for information technol ogy at
the FBI. After | becane attorney general in February 2001, it
becanme clear that the FBI's conputer technol ogy and information
managenment was in terrible shape. The Bureau essentially had 42
separate information systens, none of which were connected.
Agents | acked access to even the nost basic Internet technol ogy.

These problens didn't just hanper interagency conmmunication,
t hey hindered information sharing in the Justice Departnent, the
intelligence community and comruni cation with state and | ocal
| aw enforcenent. It's no wonder, given the state of this
t echnol ogy, that the Phoenix nmeno warning that terrorists may be
training in comercial aviation was |lost in the antique
conputers at the Washi ngton headquarters.
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Yet for year after year, the FBI was denied funds requested
for its informati on technol ogy. Over eight years, the Bureau was
denied nearly 800 mlIlion (dollars) of its information
t echnol ogy fundi ng requests. To put this $800 mllion shortfall
in perspective, the Trilogy program which is now

revol utioni zing the conputer systemat the Bureau -- the data
and information sharing at the Bureau, has cost 580 mllion
(dol lars).

On Septenber 11, 2001, the FBI's annual technol ogy budget
under the prior adnministration was actually $36 mllion | ess
than the | ast Bush budget eight years before. The FBI's
information infrastructure had been starved, and by Septenber
11th it was col |l apsing from budgetary negl ect.

When t he Hanssen and McVeigh failures fully exposed this
negl ect and its cost to national security, | ordered four
i ndependent external reviews of the FBI's information
i nfrastructure under the coordination of Deputy Attorney Ceneral
Larry Thonpson. |'m pleased that Larry is here in the audience
today. And ny first two budgets, both proposed before 9/11,
requested a 50 percent increase for FBI information technol ogy.

Finally, the Comm ssion should study carefully the Nationa
Security Council plan to disrupt the al Qaeda network in the
U.S. that our governnent failed to inplenment fully 17 nonths
before Septenber 11. This NSC M Il ennium after-action revi ew
declares that the United States barely m ssed major terrorist
attacks in 1999, and cites luck as playing a najor role. Anbng
the many vul nerabilities in honmel and defenses identified, the
Justice Departnent surveillance and FBI -- pardon ne -- FISA
oper ations were specifically criticized in the after-action
assessnent of the M Il ennium approach. They were criticized for
what were identified as glaring weaknesses. It is clear fromthe
review that actions taken in the MIIlennium period should not be
the operating nodel for the U S. governnent.

In March of 2000, the review warns the prior adm nistration
of a substantial al Qaeda network and affiliated foreign-
terrorist presence within the U S. capabl e of supporting
additional terrorist attacks here. Furthernore, fully 17 nonths
before the Septenber 11th attacks, the review recomends
di srupting the al Qaeda network and terrorist presence here
using inmgration violations, mnor crimnal infractions,

t ougher visa and stronger border controls.
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Now, these are the sanme aggressive, often-criticized | aw
enforcenent tactics that we have unl eashed for 31 nonths to stop
anot her al Qaeda attack. These are the sane tough tactics we
depl oyed to catch al Marri who was sent here by al Qaeda on
Septenber 10th, 2001 to facilitate a second wave of terrorist
attacks on Anericans.

Now, despite the warnings and the clear vulnerabilities
identified by the NSC in 2000, no new di sruption strategy to
attack the al Qaeda network within the United States was
deployed. It was ignored in the Justice Departnent's five-year
counterterrori smstrategy.

| did not see this highly classified review before Septenber
11th. It was not anong the 30 itens upon which ny predecessors
briefed ne in transition. It was not advanced as a di sruption
strategy to nme during the sunmer threat period by the NSC staff,
the staff which had wote the review nore than a year earlier

| certainly cannot say why the blueprint for security was not

followed in the year 2000. | do know from ny personal experience
that those who take the kind of tough neasures called for in the
plan will feel the heat. |I've been there; 1've done that. So the

sense of urgency sinply may not have overcone concern about the
outcry and criticismwhich follows such tough tactics.

| am aware that the issues | have raised this afternoon
involve at tinmes painful introspection for this comm ssion and
for the nation.

| have spoken out today not to add to the nation's
consi derabl e stock of pain, but to heal our wounds. This
commi ssion's heavy burden to probe the causes of Septenber 11th
dermand that the record be conplete. Qur nation's heavy burden to
| earn fromthe m stakes of the past demands that this conmm ssion
seeks the whole truth. May this comm ssion be successful inits
m ssion, and may we |learn well the | essons from history.

| thank the menbers of the Conmi ssion for their service and
for the opportunity to be here and testify today.

VMR. KEAN:. Thank you very mnuch, general

Questioning today will be |l ed by Governor Thonpson.
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MR. THOVWPSON: General, does a nenber of your staff have the

copy of this declassified nmenorandum about the walls? And if so,
could we have it?

ATTY GEN. ASHCROFT: | believe the nenorandum i s avail abl e,
and we'd be glad to provide it to the Conm ssion.

MR. THOWPSON. Okay. While they're searching for that, let ne
ask some questions. And let's start with this walls business.

Let nme read you one paragraph fromthe prepared statenment of
your predecessor, Ceneral Reno, that | asked her about this
norni ng, and then ask for your coment on it. She said:

"There are sinply no walls or restrictions on sharing the
vast majority of counterterrorisminformation. There are no
| egal restrictions at all on the ability of nmenbers of the
intelligence community to share intelligence information with
each other. Wth respect to sharing between intelligence
investigators and crimnal investigators, information |earned as
a result of the physical surveillance or froma confidenti al
i nformant can be legally shared without restriction. Wile there
were restrictions placed on information gathered by crim nal
investigators as a result of grand jury investigations or Title
3 wre taps, in practice they did not prove to be a serious
i npedi nent, since there was very little significant information
t hat could not be shared.™

When you took office, sir, in 2001, was that your
under standi ng of the wall?

ATTY GEN. ASHCROFT: No, | believe that the understandi ng of
the wall that was prevalent in the Justice Departnent and anong
attorneys was that individuals who shared information froma
crimnal file or froman intelligence file to a crimnal file
m ght be subject to serious discipline. And the nmenorandum of
whi ch | spoke, which was crafted in 1995, specifically indicated
that it was based on an understanding at that tinme held that the

| aw woul d not countenance certain exchanges. | believe it was a
m st aken i npression of the Iaw which was |ater corrected by the
rulings of the FI SA Court of Appeals. But if you'll |ook through

the history of what happened, just in the cases surrounding
9/11, tinme after tinme you find individuals being advi sed by
their superiors that they could not or should not be involved in
activity because such invol venent would breach the wall. | cited
both the M hdhar and Hazm cases together with the Mussaou
case, each case where advice was given to individuals who want ed
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to be nore active in their pursuit of individuals, that they
shoul d restrain thenselves in their pursuits because of the
wal | .

Soit's ny clear belief that the wall itself devel oped this
culture which restrained in a substantial way the exchange of
information in the intelligence and | aw enforcenent comruniti es.
The Bell ows Report, which was part of sonme recommendati ons
following the Wen Ho Lee case, indicated that it was part of the
culture at the FBI that if one made a m stake and shared
information that was |ater deened to be inappropriate, it was
called a “career-ender” -- so that the risk of a person sharing
information inproperly was at |east known in the culture of the
| aw enforcenment community to be a very substantial risk, and
t hat individuals should shy away from shari ng.

Now, |et ne just say that when we enacted the PATRI O Act, we
did so believing that this culture needed to have a clear signa
that the wall did not, and should not, inhibit this kind of
cooperation. The PATRI OT Act did take down the wall. Later on,
one of the courts, the FISA court, reasserted that the wall was
not really effectively Iowered by the PATRIOT Act, and | nmde a
deci sion to appeal that decision. The appeal fromthe | ower FISA
court's ruling is what finally established the |legal principle
that the wall, as a matter of fact, is of little or no effect
NOWw.

VR. THOWPSON:. Ceneral, we've heard testinony today which is
at best confusing and at worst conflicting, and which | think
will probably, to the American public at |east, who nmay or nay
not understand the federal budgeting procedures, prove to be
di stressful.

Can you lay out in tinelines, if you can, what budget
requests were nade by the FBI to you and for what purposes, and
what actions were either taken by you to grant or deny them or
taken by OVB after your decision on budgetary requests for the
FBI ?

And then, secondly, if you would, and can, contrast themwth
simlar requests of the FBI and simlar actions by the attorney
general during prior adm nistrations.

ATTY GEN. ASHCROFT: Well, first of all, it's inportant to
note that the budget under which we were operating on Septenber
11th was a budget established by the prior admnistration. No
budget of the Bush adm nistration was in place on Septenber
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11t h, and none had finally been enacted or put in place. So the
proposal s for subsequent years, which were devel oped and were in
pl ace, were under construction. But they were not the budgets
that were controlling activity on Septenber 11th or at any tine
prior thereto.

As it relates to the counterterrorismeffort, the 2002 budget
-- we were operating under the 2001 budget on 9/11. The 2002
budget proposed by President Bush had the | argest
counterterrorismincrease in five years. The 2003 budget which
we proposed was a 13 percent increase over the last Cinton
budget, the 2001 budget, which was the budget under which we
were operating at the time of 9/11. Now over timnme, obviously
after 9/11, there were anendnents to the budget process, and
there were increases, and so that we ended up with substantially
| arger increases for terrorismthan we had previously had.

| would just indicate in the budgeting process that the | abel
of counterterrorismshould not be controlling when assessi ng
whet her or not itens were inportant to the devel opnent of a
defense for our national security interests vis-a-vis
counterterrorism counterintelligence or other things that
chall enge the United States. For exanple, the information
t echnol ogy budget at the FBlI is very inportant. An organization
that is an intelligence organi zation, investigation organization
needs to have an architecture of information that provides for
i nformati on sharing and informati on comuni cation so that the
information regarding I T should be included in budgets.

Now, as it relates to infornation technol ogy, the agency had
been -- the FBI, for exanple, had been starved for years. The
last Clinton adm nistration budget was $36 million | ower than
the | ast budget of the first Bush adm nistration eight years
earlier. So that when you cane to the ability to run information
and to exchange it and process it, you were working with 1980s-
type equi pnent.

After 9/11, the cooperation on the budget was significant to
provi de serious assistance not only in counterterrorismbut as
it related to information technology, as well. | think Director
Muel | er has stated that we have worked in | ockstep to neet the
needs of the FBI. And its progress toward an integrated
architecture of information sharing is substantial and
significant and, frankly, is gratifying. I'mglad that they' ve
been able to nmake the progress they have.
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MR. THOWPSON. Acting Director Pickard testified this
afternoon that he briefed you twice on al Qaeda and Gsama Bin
Ladi n, and when he sought to do so again, you told himyou
didn't need to hear from himagain. Can you comment on that,
pl ease?

ATTY GEN. ASHCROFT: First of all, Acting Director Pickard and
| had nore than two neetings. W had regul ar neetings. Secondly,
| did never speak to himsaying that I did not want to hear
about terrorism | care greatly about the safety and security of
t he American people and was very interested in terrorism and
specifically interrogated himabout threats to the Anerican
peopl e, and donestic threats in particul ar.

One of the first itenms which cane to nmy attention, which
menti oned in ny opening remarks, was the question of whether we
wanted to capture or find and kill Bin Ladin. | carried that
i mredi ately to the national security advisor and expressed
nmyself in that natter. Together with the Vice President of the
United States, we got a briefing at FBlI headquarters regarding
terrorism and | asked the question, "Why can't we arrest these
peopl e?" because | believe an aggressive arrest and prosecution
nmodel is the way to disrupt terrorism These are things about
which | care deeply.

When the Senate Appropriations Conmittee net on May the 9th
in the sumer of 2001, | told the conmittee that ny nunber-one
priority was the attack against terror; that we would protect
Anericans fromterror; and | wote later to thema confirm ng
| etter saying that we had no higher priority.

These are the kinds of things that | did in order to
comuni cate very clearly ny interest in making sure that we
woul d be prepared against terror. In addition, when we went for
the | argest increase in counterterrorism budgeting before 9/11,
inthe last five years, that signaled a priority in that
respect. And when we, for the next year, had a 13-percent higher
counterterrori smbudget than was provided in the |ast year of
the Adinton admnistration, it was also a signal that
counterterrorismwas a matter of great concern to us and that we
woul d treat it seriously.

VR. THOWPSON: After you took office, did you ever hear or
participate in any discussions in the Bush adm nistration about
responding to the attack on the Cole, which took place late in
the dinton adm nistration, since it was now apparent, at sone
time in 2001, that not only was al Qaeda responsible for the
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attack on the Cole, but that Gsana Bin Ladin directed it? Was
there ever any such consideration given in the Bush

adm nistration to responding to the attack on the Cole with a
mlitary strike?

ATTY GEN. ASHCROFT: Well, | was briefed by the CIA on a
nunber of occasions, as well as by the FBI, and | did ask about
the Cole. As you know, our FBI personnel were on the scene
wi thin alnost hours after the event, and they devel oped a
prelimnary understanding that individuals conducting the attack
were associated with al Qaeda. But the ability to cone to a
conclusion to build the nexus back fromthose actually invol ved
in the attack to those who were command- and-control figures in
al Qaeda was not established until -- and I'mnot sure of the

date. | think it nust have been late in the sumer or early in
the fall of 2001.

So ny briefings through the sunmer during the el evated threat
period, and the like, and ny briefings that were earlier in the
year, for instance at the FBI, comunicated this believed nexus
in terns of the operational involvenent of individuals
associ ated with al Qaeda but they did not have a cl ear,
consi dered, provabl e understandi ng of whether the conmand and
control of senior al Qaeda officials was really invol ved.

MR. THOVPSON. What provisions of the PATRI OT Act that are due
to expire next year or sunset next year do you deemto be of
greatest inportance for reenactnment? And are there additions or
subsequent amendnents to the PATRI OT Act that you think should
be consi dered by the Congress next year?

ATTY GEN. ASHCROFT: Well, the PATRIOI Act, one of its nost

i mportant contributions was to help us to tear down the wall.
The nulti-point wiretap is very inportant. It extended --

MR, THOWPSON:. That's the roving wiretap authority?

ATTY GEN. ASHCROFT: Roving wiretape. This is sonething that
had been available in the crimnal |aw since 1986 regardi ng what
was drug deal ers and organi zed crimnals. Qur ability to use a
roving wiretap is inportant.

Qur ability to have national search warrants so that we don't
have to -- for individuals who are nobile -- get new search
warrants. The pen register trap and trace for e-mail is a very
i mportant thing.
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These provisions of the PATRI OT Act are inportant to national
security. And for this country to begin to forget that nationa
security requires a robust capacity for | aw enforcenment woul d be
a maj or tragedy.

There are sone things that | think could be added that woul d
be hel pful to us. The "material support for terror” statute
could be clarified so as to make sure that individuals who are
involved in contributing their services are actually providing
mat eri al support.

The presunption against bail for terrorists. For serious drug
of fenders and violent crimnals we have a presunpti on agai nst
bail in the law, and for a nunber of offenses. But there's no
presunption agai nst bail -- not nmeaning that there couldn't be
bail granted, but neaning that there ought to be a presunption
that a person involved in serious -- with serious charges of
terrorismbe restrained.

| believe that we should accord to terrorist investigators
adm ni strative subpoena power for certain kinds of business
records. There are 335 different adm nistrative subpoena
authorities in the country regardi ng everything from nursing
hone fraud to a variety of other crimnal or federal violations,
whet her they be healthcare fraud or crines related to children.

| believe if those authorities work against individuals in
t hose areas, that we should have themas tools in our fight
agai nst terror.

The death penalty, which is not automatic obviously and
shoul dn't be automatic, but we should have an availability of
the death penalty in certain terrorismcrines resulting in
death. Currently we have sone terrorismcrinmes that may well
result in death that wouldn't be punishable by the death
penalty, and I think that's one of those areas where we woul d be
wel | served to expand the authority of our government to act
agai nst terror.

MR. THOWPSON. General, one |ast question before the chairman
gavels me down. | see his eye on the red light and so is mne.

Sonetines in this country we prey -- we fall victimto the
notion of fighting the last war, and my guess is Gsama Bin Ladin
and al Qaeda are not going to fight the |last war; they're going
to fight a new war, perhaps, in the future. W' ve responded wth
greatly increased security precautions to the hijackings that
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t ook place on Septenber 11th, but who in the governnent -- who
in the Bush adm nistration is worrying about the next war and

ot her means that al Qaeda may use to attack us -- or other
groups -- Hezbol | ah, Hamas, other groups -- on our soil, on

ot her portions of our infrastructure besides aircraft and

ai rports? Qur food supply, our water supply, our oil pipelines,
our railroads, our chem cal factories, who' s worrying about that
and how are they worrying about that, and what assurance do the
Aneri can peopl e have that sonebody is indeed worrying about the
next war?

ATTY. GEN. ASHCROFT: Well, frankly, there are a nunber of us
who are worryi ng about the next war, and we understand that a
Qaeda is very likely to change its method of operation and its
style or avoid detection. And it's sonething when -- we have to
understand the nature of this eneny that we face. It's an eneny
that is not stupid. This is not sone garden-variety crimnal who
is robbing a 7-11. They plan well. They undertake actions that
| ast for years. They seek to inflict nmass casualties. They have
-- we understand that they m ght seek to use a different style

of individual, individuals who would cone fromdifferent
countri es.
It's clear that they -- we know that they have interest in

poi sons, that they have interest in toxicity, in evil chemstry
and evil biology as well as the interest which they have had in
expl osives. W've seen a wide variety of explosives used around
the world in the proliferation of terrorismthat has foll owed
9/ 11.

It's not been used here, and we're grateful that we' ve been
successful in keeping it from happening here. But this
Adm ni stration has tasked every quadrant of the Adm nistration
to be alert. In Agriculture, I know very nuch the concerns of
Secretary Veneman, | know in Transportation the concerns of
Secretary Mneta. | know in Energy the kinds of concerns that
have been expressed by Secretary Abraham and the list could go
on conpletely. | guess | would say that we need to continue to
do everything possible. W | ook around the world and we see that
even in cultures that are very attuned and very focused on
di srupting terrorism that they are not always successful. And
so we have to be at the highest |evel of readiness and
antici pation.

MR. THOVPSON:. Thank you, general.

Thank you, M. Chairman.
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MR. KEAN: Conmi ssi oner Ben-Veni ste.

MR. BEN-VENI STE: Good afternoon, General Ashcroft. | want to

say hello to Larry Thonpson, and to M. O son ny renewed
condol ences.

| believe in your statement, CGeneral Ashcroft, with respect
to the failed capture policy of the prior admnistration, that

you may be incorrect. | don't believe that you have seen the MON
that we have recently received as of |ast week which had not
been previously nmade available to us. And | will |eave that for

others to discuss. W' ve got to tiptoe around it for obvious

national security and classification reasons. But you may be
enl i ghtened by review ng that docunent.

Let nme ask you about the August 6th PDB nenorandum sir. It
is correct, is it not, that you did not receive that docunent
cont enpor aneousl y.

ATTY GEN. ASHCROFT: | did not receive that docunent in the
August 2001 tinme frame.

MR. BEN- VENI STE: When was the first you had seen it?

ATTY GEN. ASHCROFT: | think | saw that in the | ast severa
days.

VR. BEN-VENI STE: And so, unlike in the previous
adm nistration, the attorney general of the United States in the
Bush adm nistration was not a recipient of the PDB nmenorandum
s that correct?

ATTY GEN. ASHCROFT: Not prior to 9/11.

MR. BEN-VENI STE: Ni ne-el even.

ATTY GEN. ASHCROFT: Yeah.

MR. BEN-VENI STE: That has changed si nce?

ATTY GEN. ASHCROFT: | aminvolved regularly with the briefing
of the President in regard to terrorist threats, and | acconpany
the director of the FBI to a norning briefing with the
President, which briefing is attended by the director of the CA
and other officials, including director of Honel and Security.

And | think you're famliar with that. | need not --
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MR. BEN-VENI STE: Yes, | am sir. If you'd put yourself back
intinme to August, early August of 2001, aside from not
receiving the PDB, were you nade aware from any source that the
President of the United States had requested a briefing with
respect to the potential for an attack by Bin Ladin in the
United States?

ATTY GEN. ASHCROFT: This was the kind of information | was

asking when I was briefed by the CIA and when | was briefed by
t he FBI.

VMR, BEN-VEN STE: But --

ATTY GEN. ASHCROFT: | was not aware that the President of the
United States had nmade a request in that respect.

MR. BEN-VENI STE: Now had you been aware, would you not have

made sure that the President received a conprehensive report
fromthe FBI?

ATTY GEN. ASHCROFT: Any time the President would ask for the
-- for information fromthe FBI, it would have been ny intention
to provide the President with a conprehensive report fromthe
FBI. We are not into giving the President |ess than
conpr ehensi ve responses.

MR. BEN-VENI STE: | understand that, sir.

ATTY GEN. ASHCROFT: And had the President asked the FBI for
information and |I'd been aware of it -- and | woul d have
expected to have been aware of it -- | would have encouraged the
FBI to be conprehensive.

VR. BEN-VENI STE: Now we received sone very, very interesting
information fromacting Director Pickard just a few nonents ago.
M. Pickard testified that as of the afternoon of Septenber
11t h, 2001, he received three things that he did not know
before. Nunber one, he received the Phoeni x nmenorandum Nunber
two, he received information about the Myussaoui arrest and the
detail ed background that I won't go into now, about who
Moussaoui was and what we knew about why he was in the United
States. And he received information that the FBI was | ooking for
M hdhar and al Hazm, two of the individuals who, it turned out,
participated in the 9/11 catastrophe.

Now gi ven that fact and given the fact that, as | understand
it fromour prior neeting, you also did not know any of that
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information prior to 9/11, is it not possible, sir, that were
you to have pulsed the FBI and directed the FBI to push up any
information that it mght have had, that that information m ght
have been made available to you, to M. O arke, to others,

cont enpor aneous in August and prior to 9/11?

ATTY GEN. ASHCROFT: | think it's pretty clear that | was
pul sing the FBI. | asked themregularly in my briefings with
themif there were any evidence regarding threats donestically.
And the kind of conduct by the FBI was the kind of thing that I
woul d have expected themto be involved in as a result of that
ki nd of request on nmy part. Wien you | ook at their conduct in
asking twice in April for information relating to Sunni
extrem sm working the conference of the special agents in
charge, when you relate to the tel ephone calls provided, made by
the individuals, when you | ook at the I NLETS, you get the kind
of activity on the part of the organization that is designed to
respond to |l eadership that is saying, "Is there any information
about a threat?" And you woul d expect, having conducted that
kind of pulsing, that if there were information, that it would
be nmade avail abl e.

MR. BEN-VENI STE: Well, obviously, we know it wasn't made
avai l able. So the question is, were you famliar with the
dysfunctionality of the FBI, as a result either of your first
nonths in office or as a result of your great experience in
Washi ngton, in the United States Senate and el sewhere --

ATTY GEN. ASHCROFT: Do you want to repeat that part about the
great experience that | had in the United States Senate? And
"el sewhere” wll have to be referring to sonething el se, because

| spent ny previous tine as a coll eague of the gentleman on your
| eft there, who was the governor in the neighboring state to ne.

VMR BEN-VENI STE: | see.

ATTY GEN. ASHCROFT: | stood in the shadow of a nman known as
"Big JimThonpson."

VR BEN-VENI STE: Wl | --

ATTY GEN. ASHCROFT: Let's go back to your --

MR. BEN-VENI STE: So | take that back and | take your point
that you were not well-versed, then, in the ways of Washi ngton,
and particularly with respect to the problens of the FBI in
connection with dissem nating information. The statenent that
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we've heard tinme and again is that the FBI didn't know what it
didn't know, but it also didn't know what it did know

ATTY GEN. ASHCROFT: Well, if | mght conment on that, in ny
opening remarks | tal ked about the fact that | had demanded four
separate i ndependent reviews regarding the information systens
at the FBI, so that | was aware of the chall enges.

The first of those chall enges was revealed to ne when on the
day of my going to Justice Departnment as attorney general, Louis
Freeh pull ed ne aside and said, oh, by the way, we've got a real
problemw th a penetration of the FBI. W believe the individual
i nvol ved to be Robert Hanssen. And access to our information
systens that conprom ses the national integrity was reveal ed.
That was a signal to nme that we had serious problens.

Later on | came to an understandi ng when we were preparing to
deal with the second |largest terrorist attack in the United
States, which was that undertaken by Ti nothy MVei gh, which
resulted in the death of about 170 people, that in his trial we
had failed to conply with a court order and we had not delivered
-- the FBI had not delivered about 3,000 docunents, nost of
whi ch were duplicates but were the subject of a court order. So
| had to delay -- | had to delay the execution to nmake sure we
had an i nnocent systemas well as a guilty defendant in the
case.

Additionally, | becanme concerned about the integrity of our
i nformati on technol ogy system when it was reveal ed that about
300 | aptop conputers were unaccounted for, and for well over 200
of themthe inspector general of the FBI, whom| asked to
investigate the matter, said it couldn't be determ ned whet her
they were | ost or stolen, and raised the specter of national
security issues.

So | understood there were problens. But | al so understood
that when we went to agents and when we asked them specific
guestions about issues related to national security that we
shoul d expect themto respond, and could expect themto respond.
The FBI is populated with well -nmeaning, hard-working individuals
and they, | think, need to be understood for that, and to be
credited for that.

MR. BEN-VENI STE: | agree with you, sir. The problemwas in

the communi cati on of information, which did not reach those who
m ght have made a difference.
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Let nme ask you, as ny tine is expiring, one question which
has been frequently put to nenbers of this comm ssion. Probably
all of us have heard this one way or another and the -- we are
m ndful that part of the problemw th the Warren Comm ssion's
wor k on the Kennedy assassination was the failure to address
certain theories that were extant, and questions, and nuch of
t he work was done behind closed doors. So | would |ike to
provi de you with the opportunity to answer one question that has
cone up repeatedly.

At some point in the spring or sumrer of 2001, around the
time of this heightened threat alert, you apparently began to
use a private chartered jet plane, changing fromyour use of
commercial aircraft on grounds, our staff is infornmed, of an FB
t hreat assessnent.

And i ndeed, as you told us, on Septenber 1lth itself you were
on a chartered jet at the tine of the attack. Can you supply the
detail, sir, on -- regarding the threat which caused you to
change fromcomercial to private, |eased jet?

ATTY. CGEN. ASHCROFT: |'mvery pleased to address this issue.

VR, BEN- VENI STE: Thank you.

ATTY. GEN. ASHCROFT: Let ne just indicate to you that | never
ceased to use commercial aircraft for ny personal travel. M
wife traveled to Germany and back in August. My wife and |
travel ed to Washington, D.C. on the 3rd of Septenber, before the
17th -- before the 11th attack, on commercial aircraft. | have
exclusively travel ed on comercial aircraft for ny personal
travel, continued through the year 2000, through the entirety of
the threat period to the nation

The assessnment nmade by the security teamin the Departnent of
Justice was nade early in the year. It was not related to a
terrorismthreat as a threat to the nation. It was related to an
assessnent of the security for the attorney general given his
responsibilities and the job that he undertakes, and it rel ated
to the mai ntenance of arns and ot her things by individuals who
travel with the attorney general. And it was their assessnent
that we woul d be best served to use governnent aircraft. These
were not private, chartered jet aircraft; these were aircraft of
the United States governnent. And it was on such an aircraft
that | was on nmy way to an event in M| waukee on the norning of
Sept enber the 11th.
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MR. BEN-VENI STE: Well, |I'm pleased to have been able to give
you the opportunity to clarify that issue for all who have
witten to this conm ssion and communi cated in other ways about
their questions about that, sir.

Let me al so give you the opportunity to respond to M.
Pickard's testinmony just a little while ago about a statenent
whi ch he clains that you made with respect to priorities. And in
that regard, it is correct, is it not -- because we have | ooked
at the May 10th, 2001 gui dance for preparing fiscal year 2003
budgets in which you indicate your priorities. There are five
goals -- strategic goals laid out there.

It does not appear that terrorismwas one of them Is that
correct?

ATTY GEN. ASHCROFT: Let -- let ne nmake an expl anation here,
because | think -- | welcone as well this opportunity.

On the day preceding, on May the 9th, | nmet with the Senate
Appropriations Conmittee and was asked about ny priorities. |
said nmy nunber one priority was to protect the people of the
United States against terrorism

The Departnent of Justice, required by the Congress to have a
strategic plan, followed that plan. The plan was devel oped in
the year 2000 by my predecessor and had a set of strategic
goals. They're listed here early in the book, and they're
simlar to the goals. They are, as a matter of fact, the goals
whi ch were used in | arge neasure for the May 10t h nenorandum
And they cite sone additional goals to terrorism There's no
guestion about that.

Let ne just go, because our tine is |limted, let ne --

MR. BEN-VENI STE: Yes. I'msorry. Did you say in the prior
pl an there were citations to counterterrorisnf

ATTY GEN. ASHCROFT: Well, there was no nmgj or goal of

counterterrorism but under -- let's not sell Ms. Reno short.
Under the first --

IMR. BEN- VENI STE: She's not short.

ATTY GEN. ASHCROFT: Pardon?

MR. BEN-VENI STE: | can testify, she's not short. (Laughter.)
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ATTY GEN. ASHCROFT: Well, | won't make any personal conmrent.

VR BEN-VENI STE: |'m short. (Laughter.)

ATTY GEN. ASHCROFT: But we -- and under the Keep Anerica Safe
By Enforcing Federal Crimnal Laws she did have deter and detect
terrorist incidents, and this is the kind of -- let ne just cut
to the chase here to see where we were. Let our noney do the
t al ki ng.

In the budgets proposed prior to Septenber 11th, the total CT
i ncreases were 72 percent greater than the total increases for
drugs and gun prosecutions conbi ned. Now, those were the other
i ssues that were listed as priorities of the departnent. Wat we
had was a conbined total of increases of $683.1 million for
drugs and gun prosecuti ons.

W had a conbined counterterrorismrel ated budget increase of

one billion, one hundred and seventy-five-point-two mllion
dollars -- 72 percent higher for counterterrorismrelated itens
than for itens related to the other priorities which we had
stated -- drug interdiction and the prosecution of gun
crimnals.

Now, | don't mean to discount those priorities. Thousands of

peopl e die on our streets as a result of gun crinmes. And we're
very grateful for our record there. But let the record be clear
that when it cones to where the appropriation was, that we had a

$1.175 billion increase for counterterrorismin those first two
budgets, a .683 billion or $683 mllion increase on drugs and
guns.

MR. KEAN:. Senat or Gorton.

VMR. BEN-VENI STE: Thank you, Ceneral.

MR, GORTON. M. Attorney General, in your witten statenent
you have four issues that you discuss. The first one is your
criticismof the |ack of aggressive enough authorities for
deci si ve action agai nst Osama Bin Ladin. And you state that on
March 7, 2001, you reconmmended that those authorities be
expanded to allow for decisive |ethal action.

To the best of your know edge, between that date and
Sept ember 11th 2001, were those authorities expanded in any
respect what soever?
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ATTY GEN. ASHCROFT: It's ny understandi ng that an assi gnnent
was made by the national security advisor to the director of the
Central Intelligence Agency to work on that, and that a judgnent
was reached that rather than a specific change, that any change
shoul d be nade as part of an integrated new set of directives.

MR, GORTON:. | take that as an answer in the negative.

Your second issue is a severe criticismof the 1995
gui delines that, as you say, inposed draconian barriers to
comuni cati ons between | aw enforcenent and the intelligence
comrittees (sic) -- the so-called wall.

| don't find that in the eight nonths before Septenber 11th,
2001 that you changed those guidelines. In fact, | have here a
menor andum dat ed August 6th, from Larry Thonpson, the fifth |ine
of which reads, "The 1995 procedures remain in effect today."

If that wall was so disabling, why was it not destroyed
during the course of those eight nonths?

ATTY GEN. ASHCROFT: The August 6th nmenorandum of Deputy
Attorney Ceneral Larry Thonpson nmade possible significantly nore
i nformati on- sharing by mandating that those individuals
involved in intelligence investigations who cane across
information relating to a felony federal offense i medi ately
provi de notice of that felony federal offense to people on the
crimnal side of the house.

It was a step in the direction of disabling the wall. It was
a step in the direction of lowering the wall, providing for
greater communi cati on.

MR GORTON. But it was after August 6, 2001, that Moussaou
was picked up and the decision was nmade in the FBlI that you
couldn't get a warrant to search his conmputer. So those changes
must not have been very significant.

ATTY GEN. ASHCROFT: | m ssed your question, Conm ssioner.

MR GORTON. Well, you know, you say as a part of your
criticismof the 1995 guidelines, after the FBI arrested
Moussaoui , agents became suspicious of his interest in
commercial aircraft and sought approval for a crimnal warrant
to search his conputer. The warrant was rejected because FB
officials feared breaching the wall, yet that was after these
changes that you say were significant on August 6th.
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ATTY GEN. ASHCROFT: Let nme explain to you what | believe was
the rationale of the FBI at that time. The FBI feared that if
they went forward with a crimnal warrant, that later, in the
event that a FI SA warrant was needed, because a track had been
chosen which was a crimnal track rather than an intelligence
track, that they would not be able to access the information
t hey woul d ot herwi se want through a FISA. So the FBI, m stakenly
believing that you had to choose one way or the other because of
the wall, decided to deny the crimnal warrant in order to
protect the option later on for a FI SA

Now, the Moussaoui case reflects not a federal felony offense
that woul d be covered under the authority of the nmenorandum sent
forward by t he deputy attorney general. The Mussaoui case
i nvolved an imm gration violation, and he was detai ned on the
basis of that violation and in conjunction with what was
consi dered suspi ci ous behavior, but not in conjunction w th what
provi ded the basis for evidence of a federal felony.

MR GORTON: And finally, the fourth -- the third of your

i ssues has to do with the conputer authority, and which
obviously you did take very, very positive action very early.

But the fourth that refers to the mllennium after-action
review and its reconmmendati ons about disrupting the al Qaeda
network -- and as you point out, full seven -- fully 17 nonths
bef ore Septenber 11th, the review nakes these recomendati ons.
Ni ne of those nonths were in the Clinton adm nistration. Eight
of themwere in yours. Did you make any changes refl ecting that
mllenniumafter-action reviewin your tine as attorney general,
before 9/117

ATTY GEN. ASHCROFT: This is a report which was not briefed to

me or briefed to other individuals. It was a report which is a
classified report.

MR, GORTON: So you didn't know of its existence?

ATTY GEN. ASHCROFT: No, it turns out, when | learned of its
exi stence, these are the very things we did follow ng Septenber
the 11th. W began to address suspicious situations by being
very aggressive in charging crimnal violations, in charging
immgration violations. W began to be very aggressive in our
work at the border. W -- and these are the kinds of
recommendati ons that were involved in the report, which was
simply not made avail able --
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MR, GORTON:. Attorney Ceneral Ashcroft, there is no question
about how aggressive you were in that period of tine, and |
think it highly adm rable. But the Adm nistration of which
you're a part didn't take any of those actions before 9/11.

ATTY GEN. ASHCROFT: That's exactly correct. And this report
woul d have recommended and signaled to us that this was the way
that we m ght consider acting. And as a matter of fact, the
report signaled that it would be appropriate and perhaps
necessary. It signaled a significant risk that those involved in
the after-action assessnents of the m |l ennium plot believed
woul d nmerit us being nore aggressive.

MR. GORTON: Thank you, M. Attorney Ceneral.

Thank you, M. Chairman.

MR KEAN: Commi ssi oner Fi el di ng.

MR. FI ELDI NG: Thank you, M. Chairman.

M. Attorney General, thank you for being here. Thank you for
all the assistance you provided to our comm ssion and al so thank
you for all your years of public service.

You said in your prepared statenent this afternoon that in
di scussing the debate on the nature of the covert action
authorities, that in February 2001, shortly after becom ng
attorney general, you reviewed those authorities. And your
t hor ough review reveal ed no covert action programto kill Bin
Ladin. Is that correct?

ATTY GEN. ASHCROFT: | believe that the covert action plan
reviewed was to capture Bin Ladin. And if he were to be killed,
it would only be in the eventual circunstance that there was
some kind of inability to capture that resulted in a threat
being -- that required sone kind of self-defense neasure.

MR. FIELDING Well, what briefings did you seek in February
to review this whole situation?

ATTY. GEN. ASHCROFT: Well, | was part of the consideration of
the strategy regarding Gsama Bin Ladin to the extent that it
related to the treatnment and the pursuit of Osama Bin Ladin
hinself. So this was one of the responsibilities | had.
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MR. FIELDING Now -- I'msorry, sir -- what briefings did you
recei ve? What were your sources of information when you were
making this review of authorities? Did you -- were you briefed
by the -- Director Tenet?

ATTY. GEN. ASHCROFT: |I'mnot sure exactly where all the
information cane fromthat | was privy to at that tinme. W were
very confident that this individual had been involved in very
serious acts against the United States, in the enbassy bonbi ngs
and the like, and we felt that we had a rel ative assurance that
he was involved in the Cole attack. W knew t he Khobar Towers
was what we considered to be Iranian Hezbollah, so it was a
different group, but in ny judgnent just know ng about the
enbassy bonbings, the loss of |life there, we all understood that
a fatwa had been issued regarding his desire to kill Anericans.

VR. FI ELDING Now | appreciate that, CGeneral. Excuse ne for
interrupting you, but we're playing with a clock here. But what
I"mtrying to determine is, did you review MONs, for instance?
Did your staff provide you with docunments so that you coul d
review the existing authorities?

ATTY. GEN. ASHCROFT: | believe they did.

MR. FIELDING Is there -- did you request docunents from
agenci es? Did you request docunents fromthe Cl A?

ATTY. GEN. ASHCROFT: |'mnot capable of telling you exactly
how all the information was assenbled. | just renenber that
t hese -- having made the assessnent of the information, | was
struck by the fact that | believed that it was so conpl ex and
convoluted that it would be paralytic, and that we owed peopl e
inthe field clear direction, and that the direction should be
to find and kill Bin Ladin and not to try and capture him

MR. FIELDING Did your staff prepare a briefing for you? Is
there any witten docunentation of the process that you went
t hrough to make this eval uation?

ATTY. GEN. ASHCROFT: |I'mnot in a position to remenber
whet her or not they did at this tine.

MR. FIELDING W woul d request that you check that. And the
reason I'masking is, |I nust advise you that we have received
recent information in regard to MONs that -- which | believe may
al ter your evaluation of existing authorities in February of
2001.
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ATTY GEN. ASHCROFT: Well, | -- 1 took that seriously when

Conmm ssi oner Ben-Veniste nentioned it to ne. |I've nmade a note of
it. And unless | amm ssing a bet big tinme, ny staff has nade a
note of it, and we'll work to understand that nore thoroughly.

MR. FIELDING Well, thank you, sir, because we would
ot herwise want to review this with you in closed session,
because it's obviously very highly classified, unless there's an
opportunity to have this declassified, so that we can suppl enent
our staff's statenents as well. So thank you. We'd appreciate
your cooperation in that regard.

And t hank you, M. Chairman.
MR. KEAN. Thank you, conmmi ssi oner.
Congressman Roener.

MR. ROEMER: Thank you, M. Chairnan.

Vel conme, general. Thank you for your tinme here and your
ful some testinony. | want to turn to page three of your
testinony and where you're tal king about being aggressive and
doi ng sonet hi ng about Gsama Bin Ladin. You -- you certainly
think GCsama Bin Ladin is somewhere overseas, correct?

ATTY GEN. ASHCROFT: | don't know where he is --

MR. RCEMER: Know where he is.

ATTY GEN. ASHCROFT: | don't believe he's in the United States
of Anmerica --

MR. ROEMER: You don't believe he's in the United States, and
you want to go get him And you go to the national security

advisor to the President, and you say, Let's find a way to get
hi m

ATTY GEN. ASHCROFT: | -- | -- | said that we should find and
kill him that should be the objective of our governnent.

MR. ROEMER: So, you're being aggressive. You're certainly

trying to focus on the threat of Bin Ladin. Let nme ask you a
question about al Qaeda.

Wth the U S.S. Cole, we |lose 17 sailors. The dinton
admnistration gets a prelimnary judgnent in Decenber of 2000
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that says, well, we can't quite associate this with command and
control of OGsama Bin Ladin, but these are definitely al Qaeda
operatives. You, | believe, your Adm nistration gets a briefing
in January. Sane type of briefing: this is al Qaeda. Wiy don't
you take this on the offensive Iike you do Gsama Bin Ladin and
say, W are going to go get al Qaeda, they can't do this to our
mlitary, to our sailors, to our people?

ATTY GEN. ASHCROFT: Well, Comm ssioner, | didn't get the

briefing in January. As you may renmenber, | was one of the late
confirmed -- individuals confirmed --

MR. RCEMER: Wien do you understand this, then? You're

certainly in March neeting with Condi Rice to do sonethi ng about
this. Why don't you do sonething about al Qaeda?

ATTY GEN. ASHCROFT: Very frankly, we didn't get confirmation
that the -- as | explained earlier, that the conmand and contro

of al Qaeda m ght be involved in this matter until substantially
| ater.

MR. ROCEMER: Can you renenber when?

ATTY GEN. ASHCROFT: | believe it was either late in the
summer or the fall of 2001 when the final determ nation was
made, and that was a tine after which | believe we brought
crim nal charges, although obviously those are not resol ved.

MR. RCEMER: A | aw enforcenent --

ATTY GEN. ASHCROFT: There is -- and it is a totally different
worl d than -- the executive responsibilities, in regard to
presidential orders and directives, are different than --

VR. RCEMER: But why not go after al Qaeda? Wiy not mlitarily

go after al Qaeda, rather than a | aw enforcenent type of
activity?

ATTY GEN. ASHCROFT: Well, first of all, let us make it clear
that it's not either/or. The nere fact that we would go after al
Qaeda doesn't nean that we woul dn't al so pursue, and have the
option of crimnal remedies as well. The Justice Departnent has
done that and continued to do that even against individuals who
m ght be involved in al Qaeda or in nore war-1ike settings.

If you' re asking nme why the Adm nistration didn't nake a
judgnent, | believe that the Admi nistration, while it understood
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that there were ties to al Qaeda by those who were involved in
the Col e bonbing, that the kind of information that would

support a different judgnent was not existent until
substantially |ater.

VR. RCEMER: But again, you're asking for a final conclusion
rather than a prelimnary judgnent that said al Qaeda is
responsible. Al Qaeda did this. Al Qaeda killed our sailors. Wy

have to wait six, eight nonths down the line to say this is a
particul ar individual, Osama Bin Ladin?

ATTY GEN. ASHCROFT: | don't understand your question, sir. |
believe that before we --

MR. ROEMER: This is not just a terrorismfight against Osama
Bi n Ladin.

It's al Qaeda. It's jihadists. It's the conveyor belts
produci ng people that want to kill us in Afghanistan. So ny
question is, why not go after broadly that group of people
rat her than one single individual ?

ATTY GEN. ASHCROFT: Well, | believe that's eventually what we
did. But obviously, it's not a decision we nade, and we didn't
have the kind of information or predicate upon which to make
that decision earlier. Wiether or not we should have absent that

predicate is a policy judgnent that certainly wasn't mne to
make.

MR. RCEMER: Thank you, sir.

MR, KEAN: Senator Kerrey.

MR. KERREY: Attorney Ceneral Ashcroft, very nice to see you.
I|"mglad you' re on the nend.

ATTY GEN. ASHCROFT: Well, |I'mcom ng back, to the
gratification of some and nortification of others. (Laughter.)

MR. KERREY: Well, I'mgoing to get into the nortification
pi ece here in a mnute. (Laughter.)

ATTY GEN ASHCROFT: You're going to what? Help the
nmortifiers?

VMR. KERREY: (Laughs.) No, no, no.
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A couple of statenments just for your information. In the -- |
think "95 and '96, it was, Senator Specter and |, after |earning
of significant conputer and comruni cation inadequacies in the
FBI, asked one of our staff to go over and do an eval uation of
what the FBI -- that was a fast five m nutes.

ATTY GEN. ASHCROFT: \Wen you're having fun.

MR. KERREY: Yeah. And cane back and recommended that we
aut hori ze and appropriate several mllion dollars to do sone
evaluation. And |'ve got to say it was a very unhappy
experience. And | say that because there were a |l ot of us who
sinply didn't think the FBI could do it. It was sort of |ike the
| RS. You renenber the whole IRS restructuring effort. That
actually began with the RS | ousing up a several-billion-dollar
conputer investnent. So I just ask you to | ook at that.

ATTY GEN. ASHCROFT: If | m ght comment on that, one of the
real contributions of Louis Freeh as director of the FBI was
t hat he began to reach outside the FBlI in order to get help. And
the FBI had been an insul ar agency of very capabl e peopl e, but
they really began to be injured by their own talent. They really
t hought they could do everything on their own. And Robert Dies
was the first of the known experts to ne to cone to the FBI from
IBMto begin to say: Here's the way a nodern information
architecture should | ook and here's what should be done.

So you were prophetic in saying that it needs sonethi ng other
than just the old agent corps.

MR. KERREY: Sane thing with IRS. Until Rossotti got there,
nobody really trusted they could get the job done.

ATTY GEN. ASHCROFT: And | think what we're doing now, we're
begi nning to use software and ot her things that are devel oped
out si de and begi nning to accept expertise from outside the
Bureau that's very, very hel pful to us. And the commercial world
has things like Iink analysis, and the |ike, that they use
commercially that can be very helpful to us in investigations
and al so connecting the dots when we want to organize
intelligence.

VR. KERREY: The second thing | wanted to say -- and | need --
this is just -- | need your help on this because | was not in
t he Congress when the PATRI OT Act passed. And you know ne wel |
enough to know t hat anything that you have to put the word
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"PATRI OT" on in order to get people to vote for it, I'minclined
to vote against it just on that basis. (Chuckles.)

ATTY GEN. ASHCROFT: | do know you, yeah.

MR. KERREY: And in this case, now |looking at it -- the only
thing I've heard about it, by the way, so this is a
nortification area, |'ve heard a lot of ny fornmer Denocratic
col | eagues giving fervent speeches against the Patriot Act. They
all voted for it -- (laughing) -- but they're giving speeches
against it! It's a weird situation.

ATTY GEN. ASHCROFT: That's not weird, that's rather usual

MR. KERREY: (Laughs.) Anyway, | am concerned that Section 218
could end up |ike RICO being used -- you know, it starts off
agai nst organi zed crinme but ends up -- you know, abortion
protests, using against business. It really has a life of its
own beyond.

And | don't need a comment now, General Ashcroft, just that
and Section 215, | need sone help -- |I've got sonme questions
about it, and | trust that you can help with ne with an open
mnd try to figure out where we need to preserve the PATRI OT Act
and where we may have sone provisions in there that we actually
don't need.

| nmean, just generally, I'mvery nervous about givVing
governnment too nuch power, frankly, in the long term | don't
need to lecture you on that, but | get nervous about giving the
governnment too nuch power. And it seens |ike the PATRI OT Act
gave the governnent an awful |ot of power over American
citizens.

ATTY GEN. ASHCROFT: Let nme just comment that in |arge
nmeasure, the PATRI OT Act extended powers in the fight agai nst
terror that were already well-understood powers in the fight
agai nst drugs and organi zed crinme, so that we weren't treading
down new constitutional territory. The nmulti-point wiretap or
the roving wiretap had been in existence for 14 years and 15
years.

And the ability, for instance, to subpoena business records
fromgrand juries had been in existence for a long tine. Now,
the FISA provisions that relate to it are different fromgrand
juries. Agrand jury, frankly, operates with a U S. Attorney or
an Assistant U S. Attorney reaching over on a stack of forns and
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filling it out and taking it out and serving it. It's never seen
by a judge unl ess soneone resists it or protests it. Under FISA,
you can't have an order wi thout first seeing the federal judge,
or unless it's an energency order, and then it has to be brought
before a judge within 72 hours. There's a | ot of safeguards

her e.

I"d like to talk to you about it.

MR KERREY: | --

ATTY GEN. ASHCROFT: It is inportant to our national security.

MR. KERREY: Also, staff has asked and | appreciate if we
coul d get sone docunentation that shows what the detain-and-
clear policy did for counterterrorism for intelligence, for |aw
enforcenent. | nean, | guess 768 detainees -- and that's been a
very controversial thing. And if you can give us sone
docunent ati on of what the counterintelligence --

ATTY GEN. ASHCROFT: Yeah, |'d love to -- I'Il comrent on

that. We did not detain anyone that was not in violation. So
peopl e who were detai ned were violators of the |aw

And our history has been that when you detain people for
immgration violations or you charge them if you don't detain
them they go. They just evaporate. Eighty-five percent of al
peopl e charged with violations, if they are finally adjudicated
guilty, if you haven't detained them they just nerge into the
culture. N nety- three percent of the people who cone from
terror-sponsoring states have a record of absconding. So they go
into the culture.

We couldn't afford to have a situation Iike that with
i ndi vi dual s who were detained in conjunction with the nmassive
investigation following 9/11. W had to hold them we did, and
frankly, that's one of the ways that we picked up a fell ow naned
al -Marri, who first got -- who was sent here on Septenber the
10th to be a facilitator of followon attacks. W first had him
on immgration charges, then on crimnal charges. W eventually
-- he has becone an eneny conbatant and is now being held --

MR. KERREY: | appreciate that. Your staff was nodding |ike
mad when | asked for the docunentation, so --

ATTY GEN. ASHCROFT: Ckay. Let them --
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MR. KERREY: Yeah. Thank you.

MR. KEAN: Commi ssioner Gorelick.

MS. QORELI CK: Thank you, M. Chairman.

You said in response to -- | think it was Conm ssi oner Ben-
Veni ste's question -- that you indeed were -- had been struck
fromthe list of senior executives in the Adm nistration who got
the Presidential Daily Brief. | think you said you did not get
it. And that is curious, | think, given Dr. Rice's testinony
that the donestic aspect of our national security was largely in
t he Departnent of Justice and FBI bailiw ck.

You, when you were interviewed by our staff with regard to
t he adequacy of the FBI's response to the intelligence that was
comng out in the summer of '01, said that you accepted the
FBI's assurance that the threats were overseas and sort of
assuned that things nust be in hand, and that whatever they were
doi ng was adequate to respond. And then you said, | think quite
candidly, that this was a dangerous assunption to make.

Now here is ny question. You did not get the Presidentia
Daily Brief, but you did get the Senior Executive Intelligence
Brief that was provided to the next rung of the governnent.

s that -- is that correct? You got that daily?

ATTY GEN. ASHCROFT: The SEIB --

M5. GORELI CK: The SEI B.

ATTY GEN. ASHCROFT: -- was available to ne.

V5. GORELI CK: On August 7th, 2001 a SEIB that refl ected much
of, although it was not identical to, nmuch of the content of the
August 6th presidential daily brief cane out. And I would |ike
to ask you if you renenber seeing a docunent headed "Terrorism

Bin Ladin Determ ned To Strike In The United States" in the
SEl B.

ATTY GEN. ASHCROFT: | do not renenber seeing that. | was in -
- | believe | was in Chicago at American -- speaking at the
American Bar Association neeting, | believe, at the tine. So |

do not have a recollection of seeing that.
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M5. GORELICK: Did you staff regularly brief you on the
intelligence when you returned?

ATTY GEN. ASHCROFT: | was briefed. And itens of interest were
noted for nme fromtine-to-tinme by ny staff.

M5. GORELI CK: Wuld -- would sonmething like this, which is a
menorandum that is going out to your colleagues, hundreds of
your colleagues in the governnent, saying that Bin Ladin is
determned to strike in the United States, been an item of
significance that you would think would have been briefed to
you?

ATTY CGEN. ASHCROFT: These itens had been briefed to ne. They
had been briefed to me by the FBI, they had been briefed to ne
by the CIA. The Administration asked ne to get briefings when
appropriate in regard to these neasures. | renenber Ms. Rice,
for exanple, early in July during the threat period and the
hei ght ened and el evated threat, asking ne if | would receive a
briefing fromthe Cl A because she thought it inportant. It's
that kind of briefing that | received early. The CIA -- we have
reconstructed it fromthe slides they used -- tal ked a | ot about
the threat overseas. And we obviously were aware of the
hi storical information that Osama Bin Ladin had issued
statenents years before, nuch of which is in the SEIB and was in
t he August 6th PDB, which | have now read. And -- but we
inquired of the CIA and the FBI, are there donestic threats that
require -- is there any evidence of donestic threat, and they
both said no. | mght add that for the CIA | inquired of them
are there things we can do additionally by way of FISA to assi st
you in making sure that we have all the information necessary to
be aware of those threats?

And they assured ne that if they needed additional help they
woul d ask for it.

M5. GORELI CK: So you were aware in August -- in early August
-- by at least early August of '"01 that, in addition to the
fatwas and the statenments of intention by Bin Ladin, that there
was evi dence that he intended to strike in the United States. Is
that correct?

ATTY. GEN. ASHCROFT: | don't know if, in addition to the
fatwas and his statement of intention, we were aware that he had
stated his intention, of the historical itens nmentioned in the
SEIB and | believe also nentioned in the PDB. W were aware that
t hose kinds of historical references had been made, and it was
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with that in mind in conjunction with our understandi ng of what
he had done in ternms of the bonmbings in Nairobi and Dar es

Sal aam t hat we understood himto be very -- a serious individual
and that we should take him seriously.

M5. GORELICK: As a result of your awareness of this donestic
threat, did you reviewwith Acting Drector Pickard the specific
actions that he had taken to ensure that information in the
possession of agents of the FBI across Anerica relating to Bin
Ladin's threats, his capacity, his ability to strike us,
activities that m ght be going on in the United States that that
i nformation would be flowing up to you?

ATTY. GEN. ASHCROFT: | queried the director on nunbers of
occasi ons about threats in the United States that would require
our attention. | expected those queries to result in the kind of
activity which we saw in the FBI across the sumrer not only in
the face-to-face inquires at the SAC neetings, but in the
t el ephone inquiries and in the comuni cations -- through the
el ectroni c communi cations as well as the I NLETS, which shared
t hose awarenesses with the rest of the |aw enforcenent community
in the country. We viewed | NLETS as a force multiplier because
we got away fromjust the 12,000 FBI agents to the 700,000 or so
| aw enforcenment officials in the country, and we wanted those to
be pul sed as well.

MS5. GORELI CK: Do you know if any of the INLETS actually
produced any information to the FBI?

ATTY. GEN. ASHCROFT: | do not know, and woul d not be
expecting to know what 700,000 or so | aw enforcenent officials
m ght be saying to the people in the FBI Joint Terrorism Task
Forces around the country. And all -- |I'msure they were saying
|l ots of things, but obviously | wouldn't be aware of those.

M5. GORELI CK: Thank you very nuch.

MR. KEAN. Thank you, Commi ssioner.

Attorney Ceneral, thank you very, very nmuch for your
appear ance, for your help. You've hel ped our work and we
appreciate it.

ATTY GEN. ASHCROFT: Thank you

MR KEAN:. Thank you
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The hearing wll now be adjourned till 9:00 tonorrow norning.

END.
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