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DEFENSE OF MARRIAGE ACT

TUESDAY, MARCH 30, 2004

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:03 a.m., in
Room 2141, Rayburn House Office Building, Hon. Steve Chabot
(Chair of the Subcommittee) presiding.

Present: Representatives Chabot, King, Bachus, Hostettler,
Feeney, Forbes, Nadler, Conyers, Scott, Watt, and Schiff; and Rep-
resentative Baldwin.

Mr. CHABOT. The Committee will come to order. I am Steve
Chabot, the Chairman of the Subcommittee on the Constitution.

Today, we will hold the first in a series of five hearings to exam-
ine issues related to the state of marriage in America. As Chair-
man Sensenbrenner and I recently announced, these hearings will
generally explore the need for potential legislative or constitutional
initiatives designed to protect traditional marriage. This morning,
however, we will review legislation that was already passed by
Congress on an overwhelmingly bipartisan basis and signed into
law by President Clinton in 1996.

The Defense of Marriage Act, commonly referred to as DOMA,
contains two key provisions. First, for purposes of Federal law,
DOMA recognized marriage as consisting only of a union between
one man and one woman. Second, it provided that no unwilling
State under its own laws can be required to recognize a marriage
certificate granted by another State to a same-sex couple.

DOMA was passed pursuant to Congress’s authority under Arti-
cle IV, Section 1, of the Constitution, known as the Full Faith and
Credit Clause. That clause provides that, “Full faith and credit
shall be given in each State to the public acts, records, and judicial
proceedings of every other State and the Congress may, by general
laws, prescribe the manner in which such acts, records, and pro-
ceedings shall be proved and the effect thereof.”

Many experts believe that the Defense of Marriage Act should
and will survive constitutional scrutiny. Supporters of this position
include our former colleague and good friend, Congressman Bob
Barr, who authored DOMA and is testifying today.

In addition, the Clinton administration’s Department of Justice
twice stated that the Defense of Marriage Act was constitutional
during the House Judiciary Committee’s consideration of DOMA
back in the 104th Congress.
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It is reasonably clear that Congress is empowered to specify by
statute how States are to treat public records issued by other
States, which would appear to include marriage licenses. It also
seems reasonable that if Congress has the power to prescribe the
effect of public records, it can prescribe that same-sex marriage li-
censes issued in other States have no effect unless a State wants
to give it effect.

However, other respected individuals believe that DOMA could
and will be declared unconstitutional, often citing Justice Ken-
nedy’s majority opinion in Romer v. Evans. Romer struck down
under the Equal Protection Clause an amendment to the Colorado
Constitution which provided that neither the State nor any of its
subdivisions could prohibit discrimination on the basis of sexual
orientation. The amendment, Justice Kennedy’s opinion for the
Court stated, classifies homosexuals not to further a proper legisla-
tive end, but to make them unequal to everyone else.

More recently, some have argued that DOMA may also be chal-
lenged under the Equal Protection Clause under the Supreme
Court’s decision in Lawrence v. Texas. In that case, the Court
struck down a State law criminalizing only same-sex sodomy.

This hearing will explore these issues, the constitutional basis for
DOMA, and the bipartisan policy it embodies. Specifically, we will
review whether DOMA will remain a firewall as Congress intended
that protects one State whose public policy supports traditional
marriage from being forced to recognize a same-sex marriage li-
cense issued in another State.

Before we begin, I also want to acknowledge that this has be-
come a high profile and politically charged policy debate. Some pro-
ponents of same-sex marriage have made the unfortunate accusa-
tion that any discussion of this issue is being used for election year
gain. This is clearly not the case.

This issue has been pushed to the forefront by liberal activists
who have challenged traditional marriage laws in the courts, by
rogue judges legislating from the bench and ignoring the will of the
people, and by a handful of elected officials from New York to San
Francisco who have disregarded their own State laws regarding
marriage, laws they were sworn to uphold. We are here today be-
cause of those actions and events, not because of a political agenda
or election year plot.

In light of recent developments, we have an obligation to review
the current status of the Defense of Marriage Act, legislation which
passed the House by a bipartisan vote of 342 to 67, and the Senate
by a vote of 85 to 14. I hope the Members of this Committee, our
witnesses, and any observers who might be here today or in the fu-
ture will keep that in mind as we begin discussions on a policy that
could have a profound impact on the future of our nation.

At this time, I would yield to the gentleman from New York, the
Ranking Member of the Committee, Mr. Nadler, for the purpose of
making an opening statement.

Mr. NADLER. Thank you, Mr. Chairman. Today, we begin the
first of five hearings on the question of marriage equality and how
to stop it. When I first joined the Subcommittee, it was called the
Subcommittee on Civil and Constitutional Rights. These days, our
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work is more focused on the elimination of rights than on their pro-
tection or expansion.

I understand that some of my colleagues view even the remote
possibility of same-sex marriage with great trepidation and that
those concerns are shared by many people in the country. It is also
true, however, that not one single State currently recognizes same-
sex marriage. While some municipal officials have performed mar-
riages and challenges to State laws are moving forward, it remains
the case today that no State recognizes same-sex marriage.

The State of Massachusetts will soon become the first State to
permit full marriage equality, but just yesterday, the Massachu-
setts legislature gave approval to a State constitutional amend-
ment that would ban same-sex marriage but provide for civil
unions. How that process continues will be up to the people of that
State.

Despite our disagreements over the many issues relating to mar-
riage equality, I do want to commend the Chairman of the Com-
mittee and the Chairman of the Subcommittee for standing up to
what I know must be great pressure to move forward in a hurried
manner. This will be the first of five hearings to examine the legal
issues raised by the marriage debate, including proposed constitu-
tional amendments and other proposals.

Whatever one’s views on this issue, amending the Constitution is
clearly a tremendous responsibility, one that has been entrusted to
our Committee. That we should treat it seriously is appropriate.
Even the proponents, the supporters of a constitutional amend-
ment, do not agree on what an amendment should say. Even oppo-
nents of marriage equality, including Chairman Sensenbrenner and
some of our witnesses today, are skeptical of a rush to amend the
Constitution. We will have plenty over which to disagree, but on
this note of caution, I believe we are all in agreement.

I would like to take issue with the notion that marriage needs
to be defended from lesbian and gay families, as the notion of de-
fense of marriage. There are many threats to marriage these days.
Half of all marriages end in divorce, after all. But heterosexual
people have long succeeded in failing at marriage without any help
from lesbian and gay couples. I really cannot see how people who
consider themselves pro-marriage could be so gung-ho about deny-
ing slo basic a right to many stable, law-abiding, tax-paying, loving
couples.

So today, we will discuss the question of whether the Defense of
Marriage Act, or DOMA, is legally sufficient to “protect marriage”
or whether the Full Faith and Credit Clause of the Constitution al-
lows States to refuse to recognize same-sex marriages from other
States on public policy grounds.

I find it interesting how many people just a few short years ago
supported the Defense of Marriage Act as crucial are now urging
Congress to amend the Constitution. Is this, I wonder, a tacit ad-
mission on their part that they now believe, or perhaps never be-
lieved, that DOMA was constitutional? That would seem to be the
implication of today’s argument.

It will be, I am sure, an interesting scholastic debate, but that
is all it will be. Whatever arguments are made today may be in-
formative, but they won’t answer the question. We won’t know the
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answer until the courts decide the question and that won’t be for
some time.

I would hope that my colleagues are not going to suggest that we
amend the Constitution based on the results of a high-level moot
court discussion. It is, after all, little more than speculation. It is
premature at the least to entertain thoughts of amending the Con-
stitution until the courts rule on what DOMA means and whether
DOMA is constitutional.

I would also hope that my colleagues remember that—let me just
add one thing. I can recall, or at least I know, I don’t recall it nec-
essary, but I know of a number of instances where Congress and
the States have amended the Constitution because of disagreement
with the interpretation of the Constitution or of a statute by the
Supreme Court. I know of no instance where we have amended the
Constitution because we anticipated that the Supreme Court might
declare existing laws unconstitutional. We generally wait to see
what the courts will declare, and if we disagree with the Court,
then we consider amending the Constitution.

I would also hope that my colleagues remember that we are a na-
tion of laws and that the rule of law includes a healthy respect for
the separation of powers. That includes the rulings of the inde-
pendent judiciary, even when we may disagree with its rulings.
This constant drumbeat against the rule of law, against so-called
activist judges whenever we disagree with them, of de-legitimizing
our legal institutions is dangerous to our democracy.

Protecting the rights of unpopular minorities is the core purpose
of our Bill of Rights, to protect the rights of unpopular minorities
against the majority, and it is the core purpose of the Bill of Rights
and of its enforcement by the independent judiciary.

As Justice Jackson famously observed in West Virginia Board of
Education v. Barnett, “The very purpose of the Bill of Rights was
to withdraw certain subjects from the vicissitudes of political con-
troversy, to place them beyond the reach of majorities and officials
and to establish them as legal principles to be applied by the
courts. One’s right to life, liberty, and property, to free speech, a
free press, freedom of worship and assembly, and other funda-
mental rights may not be submitted to vote. They depend on the
outcome of no elections.”

Today, those fundamentally American words are nearly forgot-
ten. Constitutional rulings of the courts are evaluated by too many
by looking to polling numbers. People no longer agree with the
courts, or when they no longer agree with the courts they attack
the legitimacy of our system of Government. That is dangerous.
Whatever temporary advantage it may produce on a given subject
or on an issue or in an election, such rhetoric threatens the
underpinnings of our free society.

With that, I thank the Chairman and I yield back the balance
of my time, if any.

Mr. CHABOT. Thank you. The gentleman from Iowa is recognized
for the purpose of making an opening statement if he chooses to
do so.

Mr. KING. Thank you, Mr. Chairman. I appreciate you holding
this hearing today and I am looking forward to a long national dis-
cussion on the defense of marriage.
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As I look at this situation and I listen to the remarks made by
the Ranking Member, the first thing that comes to mind is the
right to life, liberty and property are in the Constitution to be de-
fended by the courts and not being subject to the will of the major-
ity. But when the Court set aside the right to life in preference and
deference to the liberty of the female, then we have a case where
the Constitution is not defending the rights of the individual and
the rights of the minority.

But as I see this, the situation with marriage, it is coming at us
and it is coming at us fast. We have watched this unfold over the
last seven or 8 years across this country. It started in Hawaii, and
with a significant effort there that caused some 37 or 38 States to
pass a Defense of Marriage Act, and went to Vermont, where the
Governor of Vermont signed the civil union bill in the middle of a
Friday night and avoided the media until the following Monday or
Tuesday. And we have seen what happened in the Massachusetts
Supreme Court.

This is coming at us so quickly, and with the Full Faith and
Credit Clause in the Constitution, if we wait, if we wait with this
constitutional amendment until such time as it is clear that the Su-
preme Court has ruled, and I think they have laid a clear path on
how they might rule, and Justice Scalia has warned us as to where
the Court might rule, I point out in Lawrence v. Texas and the ma-
jority opinion written by Justice Kennedy when he stated that it
did not apply to marriage. Justice Scalia’s minority opinion was, do
not believe it. This country does not believe that Lawrence v. Texas
doesn’t apply to marriage and neither does this country believe
that the Supreme Court decision in Massachusetts does not apply
with Full Faith and Credit or cost the rest of the States in this
Union.

So I think it is imperative that this nation act and act quickly
because marriage itself is the building block for this society, this
civilization, and, in fact, for every civilization since the beginning
of time. The first marriage was Adam and Eve in the Garden of
Eden, ordained by God.

Marriage itself is like a molecule of our civilization and our soci-
ety. All things are built upon it, and procreation itself, passing
along and perpetuating the species and passing along all the values
of our civilization, our religious values, our moral values, our work
ethic, our family values, the components of the American civiliza-
tion, the components of every civilization are rooted back in the
family. They have been since the beginning of time, and those who
seek to upset that, those who seek to challenge that are alleging
that the ones of us who defend marriage are really the ones that
aren’t progressive and we aren’t able to adjust to changing times.

All of human history—all of human history—supports the de-
fense of marriage. This constitutional amendment defends mar-
riage in this country and it is imperative that we move forward.

I thank you, Mr. Chairman, for holding these hearings and I
yield back the balance of my time.

Mr. CHABOT. Thank you. The distinguished gentleman from
Michigan, the Ranking Member of the overall full Judiciary Com-
mittee, Mr. Conyers, is recognized for 5 minutes.
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Mr. CoNYERS. Thank you, Chairman Steve Chabot. I am grateful
for this opportunity to welcome our witnesses and also the audi-
ence that is with us, particularly those of you that are wearing on
your left breasts one of these stickers that say, “Support the Fed-
eral Marriage Amendment.” I want to welcome all of you in par-
ticular.

Are any of you from Michigan? If you are, feel free to come and
visit with me as we discuss this subject later on.

My colleague, Steve King from Iowa, who was just the previous
speaker, wasn’t here in 1996 when Congressman Bob Barr took his
idea and passed it through the Congress and it was signed into
law, and guess what it was called, Brother King, the Defense of
Marriage Act. Since you used that phrase, I wanted you to know
that that is a part of our law. Now, I don’t know where you were
in 1996. That for some people seems like a long time ago.

It is very important that we understand two things, and to all
my friends that are here in the historic Judiciary Committee hear-
ing room. One, we have such a defense in the law that the gen-
tleman from Iowa referred to, and the Congressman that passed it
is going to be a witness.

The second thing is that there isn’t—I am not sure if everybody
understands, there isn’t any attack on marriage as an institution.
I am—well, I don’t have any particular feeling one way or the other
when people with a different gender preference decide to want to
get married, but it isn’t the judges that are doing it. Some of these
witnesses that you are going to hear today are going to be telling
you that judges are causing this problem, and judges aren’t. This
is being done at the State level.

So be careful if anyone tries to sell you that we are putting the
screws on judges because that is not accurate. In some places, it
is judges that are stopping marriages between people of the same
sex.

And any of my friends that are here today at this hearing that
would like to talk with me further about it, my Chief of Staff, Perry
Applebaum, is right behind me and he has got a, it is not a very
big office, but we can accommodate you in the library so that we
really have a true and honest discussion about this matter.

The last point I would like to make is that, and it may have been
said already, but that there is in the Constitution a way that does
not force a State to accept another State’s policy, and the way that
we do it in the Constitution is through the Full Faith and Credit
Clause—Full Faith and Credit Clause. That means that a State
can accept an interpretation of any kind of law that is different
from theirs if they choose to.

Now, you want to listen to the witnesses carefully. If any witness
tries to tell you that the States have to recognize another marriage
that is from another State that isn’t permitted in their State, well,
I don’t want you to see me after the hearing. I want the witness
to see me after the hearing, because this is pretty established con-
stitutional law. This isn’t real rocket science here today. You don’t
have to have been a lawyer or a professor for a long time.

The Full Faith and Credit Clause permits a State to accept an-
other State’s ruling in the place of where they don’t have anything
or they have something different. It is not mandatory.
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Some argued when Congressman Barr’s law was passed that we
didn’t need it for that reason. But just to make sure, it was passed
into law anyway. Now to say we are going to amend the Constitu-
tion of the United States, I have a few constitutional amendments
that I would like to share with you that I would like you to con-
sider, maybe not this year, maybe next year.

But I thank Chairman Chabot for his courtesies and I yield back
my time.

Mr. CHABOT. Thank you. The gentleman’s time has expired.

The gentleman from Indiana is recognized for 5 minutes if he
would like to take that.

Mr. HOSTETTLER. I thank the Chairman and I thank the chair-
men of the Subcommittee and the full Committee for convening
these very important hearings.

As has been suggested, possibly a reason that we are here today
is as a result of recent court rulings, and that the court holds tre-
mendous sway over our society is a point that while is not lost on
us today, it was a point that was very foreign to the Framers of
the Constitution.

For example, Alexander Hamilton in Federalist Number 78 said,
“Whoever attentively considers the different departments of power
must perceive that in a government in which they are separated
from each other, the judiciary is beyond comparison the weakest of
the three departments of power. The judiciary has no influence
over either the sword or the purse, no direction either of the
strength or of the wealth of the society, and can take no active res-
olution whatsoever. It may truly be said to have neither force nor
will but merely judgment, that as from the natural feebleness of
the judiciary, it is in continual jeopardy of being overpowered,
awed, or influenced by its subordinate branches.”

But today, the legislature seems to be overpowered and awed and
influenced by the influence of the judiciary, something very foreign
to the likes of Hamilton, Madison, and Jay. It intrigues me that
many times so-called conservatives in many instances give support
to this fallacious notion that is in direct contradiction to the Fram-
ers, that somehow the courts hold some type of sway over the exec-
utive that has the power of the sword and the legislative branch
that has the power of the purse.

I am appreciative that we are here today to talk about this very
important issue, that we talk about hopefully returning to a nat-
ural feebleness of the Federal judiciary. I would remind conserv-
atives that before we conclude that a constitutional amendment is
the solution, and I will say this, that many on the conservative side
yield to the idea of judicial superiority, and the question is, what
happens if there is an amendment to the Constitution that is in di-
rect contradiction to previous findings of a court with regard to an-
other amendment of the Constitution?

That is not a new question. Hamilton addressed that likewise in
Federalist 78 when he said, “The exercise of judicial discretion in
determining between two contradictory laws is exemplified in a fa-
miliar instance. It not uncommonly happens that there are two
statutes existing at one time,” but instead of saying two statutes,
let us suggest two amendments existing at one time, “clashing in
whole or in part with each other,” for example, the Equal Protec-
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tion Clause and a constitutional amendment regarding marriage,
“and neither of them containing any repealing clause or expression,
unless we are going to repeal the Equal Protection Clause of the
fifth and fourteenth amendment.”

“In such a case, it is the province of the courts to liquidate and
fix their meaning and operation so far as they can by any fair con-
struction be reconciled to each other. Reason and law conspire to
dictate that this should be done. Where this is impracticable, it be-
comes a matter of necessity to give effect to one in exclusion of the
other. The rule which has been obtained in the courts for deter-
mining the relative validity is that the last in order of time shall
be preferred to the first, but this is a mere rule of construction, not
derived from any positive law but from the nature and reason of
the being.”

And so we must ask ourselves, if we, in fact, believe that the
courts are superior to the legislative and executive branch with re-
gard to questions of constitutionality and we have two amend-
ments, two parts of the Constitution that are in direct contradiction
to each other, not in my world view, not according to my perspec-
tive, but according to the perspective of five people in black robes,
if they are in contradiction with each other, those that would sug-
gest that the courts have the ultimate, or are the ultimate arbiter
of the Constitution and can make these ultimate decisions will de-
cide between the Equal Protection Clause of one part of the Con-
stitution and a new amendment in the other, and they are not
bound to suggest that one has any priority to the other.

And so they will rely on their own personal world view. We heard
a little bit about that last week in discussion by one of the wit-
nesses before us that, in fact, Lawrence v. Texas, though there were
foreign decisions alluded to, that, in fact, those foreign allusions
were simply something that bolstered their own world view.

So we must be careful that if we continue to support the notion
as conservatives that the Court is the final arbiter of these ques-
tions, do not be surprised if they utilize Hamilton’s suggestion that
they will decide what is the superior law as to amendments coming
in conflict with each other according to their world view and not
ours.

And finally, I really appreciate as a conservative the epiphany of
many in this chamber that have come to the idea that we should
actually look at the Constitution and look at the intent of the Con-
stitution with regard to things such as the Full Faith and Credit
Clause of the Constitution. In doing that, we can also look at the
intent of the Framers with regard to the natural feebleness of the
judiciary and hold that, in fact, the legislature can, by various
mechanisms short of a Constitution, reign in a judiciary that has
made itself imperial not by any mechanism of the Constitution or
even Federal statute, but only by the mechanism of our
acquiesence to their every whim, and I yield back the balance of
my time.

Mr. CHABOT. The gentleman’s time has expired.

The gentleman from Virginia is recognized for 5 minutes.

Mr. ScorT. Thank you, Mr. Chairman, and I want to thank you
for holding the hearing because this gives us an opportunity to con-
sider the real merits and details of the legislation. I mean, there
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are a lot of details that we need to discuss, like exactly what is it
about present marriages that will be defended or is defended by
DOMA or will be defended with a constitutional amendment and
how those marriages will or will not be any different.

We are going to discuss the constitutionality of DOMA, whether
it fulfills the Full Faith and Credit or Equal Protection Clause, and
that will be discussed, because if it is constitutional, then a con-
stitutional amendment is probably not even relevant.

We are going to discuss, other than a name, what is the dif-
ference between a marriage and a civil union, because the latest
version, as I understand it, the latest version of the constitutional
amendment specifically allows civil unions and we need to know
what the difference, other than name, is between a civil union and
a marriage.

And finally, if there is a difference, exactly which rights, privi-
leges, or responsibilities available in a legal entity called a mar-
riage ought not be available to those of the same sex. Now, the fact
of the matter is, same-sex couples will still be couples whether we
pass legislation or not, but should they be able to enjoy inheritance
rights, Social Security benefits, and those kinds of—and should
they be responsible for each other’s debts? I mean, there are re-
sponsibilities in marriage as well as benefits. Exactly which provi-
sions ought not be available, if there are going to be any dif-
ferences, to same-sex couples?

And so, Mr. Chairman, this forum gives us an opportunity to dis-
cuss those, where we can get answers rather than going back and
forth with slogans and sound bites. We can actually get to the real
meat of the question, and I thank you for holding the hearing. I
yield back.

Mr. CHABOT. Thank you. The gentleman from Florida is recog-
nized for 5 minutes.

Mr. FEENEY. Thank you, Mr. Chairman, and like the previous
speaker, I am grateful for an opportunity to have this hearing
today to talk about a growing trend with respect to a deviation in
what the traditional understanding in the United States and
throughout the various States was with respect to what a marriage
is.

And, of course, the ultimate question we are dealing with is what
the potential threat of forcing one view of marriage from one State
is on another, and in this particular instance, we are very con-
cerned about the fact that it is judges from a particular State’s Su-
preme Court that ultimately may threaten to have their views
foisted upon not just the people of their State, but people through-
out the various other 49 States.

So I am very interested in the specific language of the Full Faith
and Credit Clause. By the way, I note that the Full Faith and
Credit Clause provision in the Constitution, Article IV, Section 1,
does have a second sentence to it that says that Congress may, by
general laws, prescribe the manner in which such acts, records,
and proceedings shall be proved and the effect thereof.

I think Mr. Barr makes a very interesting argument that that
language actually empowers Congress to protect against this threat
that we are concerned about as people that view traditional mar-
riage is worth protecting and that the Congress has, in fact, acted
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appropriately and that we are in good shape. Others, I think, will
testify, including Mr. Fein, that that may be insufficient.

But I want to, before we get into the hearing on the specific
issue, talk about the fact that every time we have a discussion of
the increasing judicial activism that a lot of us are concerned
about, we get this sort of medieval chant about the independence
of the judiciary, the independence of the judiciary, as though that
somehow answered the question about the problem of the legiti-
mate role under title III of the courts.

I believe deeply in the independence of the judiciary, but what
we are talking about is protecting specific courts as they make
their decisions from, for example, having their salaries diminished
or eliminated, of being thrown off the court, of being somehow pun-
ished. I believe deeply that the courts ought to be independent
from influences of either the Congress or the executive branch as
they do their duties.

But to the extent that we are talking about judges being inde-
pendent of the United States Constitution or the law itself and sub-
stituting their own biases and whims and prejudices, we have un-
dermined republican government as we have been guaranteed in
article IV of the United States Constitution. Having a discussion
about the appropriate role of judges in interpreting U.S. law and
the U.S. Constitution at the Federal level, State law and State
Constitutions at the State level, is always a worthwhile civics en-
deavor and I think that that will be part of the discussion today.

We are dealing with the fact that after 220-plus years of a Mas-
sachusetts Constitution under which everybody—and this Constitu-
tion predates the United States Constitution—everybody under-
stood marriage to be a union, sacred, between a man and a woman.
Suddenly, the Massachusetts Supreme Court by a four-three major-
ity has an epiphany and creates a new right, a fundamental right
like the Court created in the Lawrence v. Texas out of thin air.

And now the question is how we protect the citizens of 49 other
States, which I think is a legitimate role, and Mr. Barr, hopefully
you will request that, from the fact that four unelected judges have
had this epiphany, created a right out of thin air in disregard of
220-plus years of jurisprudence in Massachusetts, and I am very
interested in what the appropriate role of Congress is and come in
here with very few preconceived notions about the best way to ap-
proach this problem.

Thank you. I yield back the balance of my time, Mr. Chairman.

Mr. CHABOT. Thank you. The gentleman from North Carolina is
recognized.

Mr. WATT. Mr. Chairman, I think I am going to engage in an un-
precedented act both for me and for Members of this Committee.
I am going to pass.

Mr. CHABOT. I am truly shocked. [Laughter.]

Mr. CoNYERS. Regular order. [Laughter.]

Mr. CHABOT. The gentleman from California, if he would like to
make an opening statement.

Mr. ScHIFF. Mr. Chairman, I want to thank you for the oppor-
tunity to make a brief opening statement.

Before I came to Congress, I was circumspect about the idea of
amending the Constitution, but perhaps not circumspect enough.
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After seeing the breadth of proposals now before the Congress and
that have been before the Congress in the last few years, I have
come to believe that we are probably not capable of improving the
work product of our Founding Fathers. I am simply not sure that
we are up to the task.

The amendment before us, its timing, its purpose, and its lan-
guage are one of the reasons why. No court has yet held that one
State must enforce the marriage laws of another State. The Full
Faith and Credit Clause probably does not require this, and
DOMA, to the extent that it might, prohibits it.

Moreover, the Equal Protection Clause of the Constitution, which
in some respects raises a more difficult clause, even here, the one
Justice who has raised the basis of this clause in her decision in
Lawrence v. Texas, Sandra Day O’Connor, distinguished the State’s
interest in the traditional institution of marriage.

If, then, there is no decision before the land requiring one State
to impose its marriage laws on the will of the others, then what
can be said about the timing of this constitutional amendment,
about the urgency with which it is addressed by now a con-
templated five hearings before this Committee?

So what, then, beyond the timing, the ill timing, the preemptive
nature of this potential amendment, what then about the purpose
of this amendment? Since there is no decision in the land finding
that one State may enforce the marriage laws of another, one has
to conclude that it is not so much a concern over being forced to
enforce the marriage laws of another State, but rather the fear that
one State may adopt a law for its own citizens and only its own
citizens that is at odds with the views of those who don’t live there.

This purpose runs counter to all of our notions, deeply conserv-
ative notions, of Federalism, of the rights of States and of the lim-
ited powers of the Federal Government to impose its will on the
most sacred of the institutions of the States.

Beyond the ill timing, beyond the purpose, the language of the
proposed amendment is also troubling. And while I see some ad-
vantage to the narrowing of the draft language of the amendment,
it is still difficult for me to read the current language in a way that
would not put very real restrictions on the ability of States to pass
civil unions or domestic partnership laws, as in the State of Cali-
fornia.

So for all of these reasons, its timing, ultimately its purpose and
its language, the fact that in the State of the Union at the present
time, each State has the power to write its own marriage laws,
none have the power to impose those laws on any other State’s citi-
zens, I cannot support this amendment. I want to express my grati-
tude to the chair for having a breadth of witnesses to testify today.
Too often, many of the Committees here in the House, we have wit-
nesses that only share one point of view, and I am delighted the
chair has given us the breadth of viewpoints expressed today and
I thank the gentleman. I yield back the balance of my time.

Mr. CHABOT. Thank you very much. The gentleman from Vir-
ginia is recognized.

Mr. FOrBES. Thank you, Mr. Chairman, and I want to echo my
compliments to you for holding this hearing. I join my colleague
from Florida in his questioning how some Members of this body
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and this Committee can state how important it is to honor the rule
of law, but then limit that to what the judiciary members say. We
can have one judge one place in the United States, never elected
by any citizen anywhere, who makes a ruling and all of a sudden,
there are individuals who say, we can’t challenge it. We can’t raise
it. We can’t do anything against this individual because he is a
member of the judiciary. But we can have 535 elected Members
from across the country who can say the same policy and we can
say, oh, we shouldn’t have that policy. We shouldn’t talk about it.

When you talk about the Defense of Marriage Act, the policy has
been established by this body of elected people across this country
as to exactly what marriage is. That act says and establishes the
policy in the United States that it is a union between one man and
one woman. Our question then becomes, how do we defend that
policy that was created by the elected officials in the United
States?

I happen to be one of those individuals who do support a con-
stitutional amendment and let me just tell you why. It all comes
down to economics. We can argue all day long the great theories
and the policies in this room about what marriage should be and
what it shouldn’t be, but unless we have an amendment to the
Constitution, this is what is going to happen.

You are going to have a challenge to this act, and by the very
differences of opinion that you will hear from these witnesses, you
will have a challenge somewhere and the question is going to be,
who is going to fund the plaintiffs in that challenge, and I would
suggest to you that they are going to be well funded. They are
going to have the dollars to challenge that act.

But to stand against that act in a court of law will cost you a
minimum of a million dollars. You are not going to do it for much
less than that. You certainly aren’t going to be able to challenge
it all the way to the Supreme Court on much less than that.

If you are a company, if you are an individual and somebody
brings one of these provisions when you have had it so flagrantly
violated in so many areas of the country today and they say that
I have an act that has taken place, a marriage, be it valid or not,
in some other State and they bring that to a company and that
company tries to challenge it, are they really going to be able to
invest those dollars to stand against that act, and I would suggest
they can’t. They won't do it.

I think the amendment to the Constitution is necessary because
at this time, I think it represents what the institution of marriage
has represented to the people in this country for hundreds of years.
I think it represents what an overwhelming number of people in
this country believe that act should be. And I think it will continue
to support what the States have recognized it to be and to protect
this institution of marriage from single rulings by single judges
someplace in the country.

So, Mr. Chairman, thank you for having these hearings and I
look forward to the debate that will take place.

Mr. CHABOT. Thank you.

Finally, I would ask unanimous consent that the gentlewoman
from Wisconsin, Ms. Baldwin, be recognized to participate in the
hearing today, both be able to make an opening statement and
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question witnesses. She is a Member of the overall Judiciary Com-
mittee, but not a Member of this particular Subcommittee. Is there
any objection?

If not, the gentlewoman is recognized.

Ms. BALDWIN. Thank you, Mr. Chairman. Today, we begin the
first of at least five House Subcommittee hearings on the question
of amending our U.S. Constitution to ban same-sex marriage. If
passed by this Congress and approved by the States, this would be
the first time in our nation’s history that we have amended our
Constitution in order to discriminate against a category of Ameri-
cans. This is not a proper use of our Constitution.

The fundamental point that I would make today is there is no
need to amend the Federal Constitution to ban same-sex marriage.
There is no need to defend traditional marriage from gay and les-
bian families. There is no need to take away the power of the
States to determine marriage law. There is no need to put the De-
fense of Marriage Act into the Constitution.

With the recent decision in Massachusetts in Goodrich, it is rea-
sonable to expect that within the next few years, there will or may
be a challenge to DOMA. There is debate over whether a challenge
to DOMA under the Commerce Clause of the Constitution or other
grounds would be successful or not. It is not necessary, nor is it
wise to try to guess about what that outcome would be.

Amending the Constitution is a radical action that should only
be undertaken when absolutely necessary. Preemptively amending
the Constitution to prevent something that has not yet happened
is a dangerous principle that this Congress should not endorse.

The currently proposed constitutional amendments would bring
the Federal Government directly into areas of law traditionally re-
served for the States. The proposed amendments would not only
impose a definition of marriage on all States, something which has
never been done before, but would also mandate specific interpreta-
tions of State Constitutions.

Some have defended writing discrimination into the Constitution
by arguing that they have no ill will or ill intent toward gay and
lesbian Americans. I do not purport to see into their hearts. Their
intent is not at issue here. Any amendment that bans same-sex
marriage requires that gay and lesbian families are to be treated
differently under law. Gay and lesbian families will not be eligible
for the same rights, responsibilities, benefits, and protections as
other families. Passage of this amendment will cement gay and les-
bian Americans to second class status.

Each hour that this Congress spends on same-sex marriage and
on a constitutional amendment that will divide America is an hour
not spent working to help the millions of unemployed and under-
employed Americans. It is an hour not spent working to provide
necessary health care to the 43 million Americans who have no
health insurance. It is an hour not spent working to make our
homeland more secure and to fight terrorism. But it is these prior-
ities that desperately need our immediate attention.

Mr. Chairman, I look forward to hearing from our witnesses
today and in the coming weeks. I believe that these hearings will
demonstrate that amending our Constitution is unnecessary and
indeed would be discriminatory, counterproductive, divisive, and a
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step backwards in our nation’s march toward equality for all Amer-
icans. I yield back.

Mr. CHABOT. Thank you. I would now like to introduce the very
distinguished panel that we have here this morning as witnesses.

Our first witness is Bob Barr. Mr. Barr represented the Seventh
District of Georgia in the U.S. House of Representatives from 1995
to 2003, serving as the senior Member of this Judiciary Committee
and as Vice Chairman of the Government Reform Committee. I
also might add that he was Chairman of one of the Subcommittees
of the Judiciary Committee, the Commercial and Administrative
Law Subcommittee. Mr. Barr occupies the 21st Century Liberties
Chair for Freedom and Privacy at the American Conservative
Union, serves as a board member at the Patrick Henry Center, and
is the honorary chair for Citizens United. We welcome you here
this morning, Mr. Barr.

Our second witness is Vincent P. McCarthy. Mr. McCarthy is
senior counsel of the American Center for Law and Justice, where
he specializes in cases involving family law in both Federal and
State courts. After spending 13 years in private practice, Mr.
McCarthy joined the ACLJ in 1997, which again is the American
Center for Law and Justice, where he specializes in constitutional
law. The ACLJ is a nonprofit public interest law firm and edu-
cational organization dedicated to pro-liberty and pro-family issues.
Since its founding in 1990, the ACLJ and its attorneys have argued
or participated in several landmark cases at the United States Su-
preme Court. We welcome you here this morning.

Our third witness is John Hanes. Mr. Hanes is the chairman of
the Wyoming Senate Judiciary Committee. Mr. Hanes has also
served as a Cheyenne municipal judge and as a member of the Wy-
oming House of Representatives. He has served in the Wyoming
Senate since 1998 and we welcome you here this morning, Senator.

Our fourth and final witness is Bruce Fein of the law firm of
Fein and Fein. During the Presidency of Ronald Reagan, Mr. Fein
served as Associate Deputy Attorney General of the Department of
Justice, general counsel of the Federal Communications Commis-
sion, and counsel for the Republicans on the Congressional Iran-
Contra Committee. He has been a visiting Fellow for Constitutional
Studies at the Heritage Foundation, an adjunct scholar at the
American Enterprise Institute. We welcome you here, Mr. Fein.

We look forward to the testimony of all the witnesses, and as you
are probably aware, we have a 5-minute rule for which we have a
lighting system there. The yellow light will come on when you have
1 minute left of the five and the red light will come on when your
time is up. We would ask, within reason, that you stay within
those times.

Mr. Barr, we will hear from you first.

STATEMENT OF THE HONORABLE BOB BARR, FORMER
MEMBER OF CONGRESS, ATLANTA, GA

Mr. BARR. Thank you very much, Chairman Chabot. I thank the
remainder of Members of this distinguished Subcommittee as well
as Ms. Baldwin, who is a very distinguished Member, as the Chair-
man indicated, of the full Committee, although not of this par-
ticular Subcommittee. It is an honor to be here today as a witness,
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the same as it was an honor to serve on this Subcommittee pre-
viously and certainly on the Judiciary Committee for the entire 8
years that I had the honor of representing the people of the Sev-
enth District in the Congress.

Listening to the opening statements of the Members on both
sides of the aisle today, Mr. Chairman, reminded me of the tremen-
dous caliber of men and women that serve on this Committee. It
is that hallmark that this Subcommittee, as indeed the entire Com-
mittee, always brings to debates on vitally important, which by def-
inition all the issues that come before your particular Sub-
committee are because they are all of constitutional note, brings to
any debate.

While many in the political arena would be content to let this
issue just sort of fester out there, others would be willing to just
leave it to sound bites and television, this Subcommittee under
your leadership, Mr. Chairman, doesn’t take that course. It never
has. You believe in a very vigorous, substantive debate on these
issues and I commend you, Mr. Chairman, and the Ranking Mem-
ber and the Members of this Subcommittee for proceeding with
that debate.

This is a very, very important issue. I have submitted for the
record, Mr. Chairman, a fairly lengthy statement which I would ap-
preciate being incorporated into the record.

Mr. CHABOT. Without objection, so ordered.

Mr. BARR. I would simply take a couple of minutes prior to the
statements of the other very distinguished witnesses today and
then open ourselves to whatever questions the Subcommittee Mem-
bers and Ms. Baldwin might have.

I will take just a couple of minutes to remind this very distin-
guished Subcommittee that what the Defense of Marriage Act does,
what it doesn’t do, and what some wanted it to do. The Defense of
Marriage Act does two things and two things only. It simply de-
fines for Federal law purposes, that is, for purposes of laws within
the jurisdiction of the Congress, it defines, reflecting the will of the
vast majority of the American people through their representatives,
what marriage should mean.

The only other thing that it does pursuant to the specific lan-
guage, as Representative Feeney correctly pointed out, contained in
the Full Faith and Credit Clause of the Constitution is to simply,
in furtherance of that power explicitly granted to the Congress to
define the parameters of the Full Faith and Credit Clause, it does
so with regard to protecting each State and the citizens thereof
from being forced by any other State from having to adopt a defini-
tion of marriage contrary to what the citizens of that State wish
it to be.

That is what the Defense of Marriage Act does. The Defense of
Marriage Act does not proactively define marriage. Even though
there were many, as I am sure the Chairman recalls, during our
very vigorous debate in this Subcommittee as well as in the Com-
mittee as well as on the floor of the House, there were indeed those
who wished to have the Defense of Marriage Act be a proactive
piece of legislation to define marriage for the States.

I and a majority of this body rejected that approach then. I reject
it now. I do not think that it would comport with fundamental
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principles of Federalism that are so important to all of us on both
sides of the aisle, and that is the primary reason why I appear here
today as an advocate for the Defense of Marriage Act, which I do
believe has been properly and carefully crafted to withstand chal-
lenge, but also appear here as a witness today in opposition to the
Federal Marriage Amendment in whatever permutation, and I
know there are various proposals that are being talked about.

I think each one of them has some very serious problems, Mr.
Chairman, both on fundamental grounds of Federalism, but also, I
think that if the Congress gets into the process of either by law or
by constitutional amendment trying to define the jurisdiction of
State courts as opposed to Federal courts, I think we are going
down a very slippery slope that was not intended by our Founding
Fathers.

So I think that the various proposals such as are on the table,
those that have been talked about, and those that might be at some
future point proposed that purport to get the Congress through an
amendment into the business of defining State court jurisdiction
are very, very ill advised and I would think that all of us would
have various other amendments that we would like to see. In some
instances, we want to see States do something. In other instances,
we want to see States not do something. But I don’t think it is the
purview of the Congress to monkey around with State court juris-
diction.

Finally, Mr. Chairman, with regard to Representative Feeney’s
question about what is the role of the Congress, essentially, in de-
fining a social relationship with any particular State, if we are
faced with that, and we are not yet and I have faith in the will of
the people eventually rising to the fore and being reflected, both in
court decisions in the various States as well as through State laws
and constitutional amendments in various States.

But I think the answer to that question is, if, in fact, a particular
State decides through the will of the people to define marriage in
a way other than it has always historically and commonly been ac-
cepted to be understood, and that is as a lawful union between one
man and one woman, which is the concept and the principle I per-
sonally support, then I think the role of the Congress is essentially
nil. That reflects the will of the people of that particular State. But
Congress, certainly through its Representatives from that State,
through its Senators from that State, presumably and hopefully
will reflect the will of the people of that State in voting either for
or against legislative proposals such as the Defense of Marriage
Act.

But I still don’t think, as much as each one of us might person-
ally like to see Congress step forward and tell a State what to do,
I really don’t think that liberals or conservatives, Republicans or
Democrats, really, when they think long and hard about it, as I
know this Subcommittee will and the full Committee will, want to
go down that road. Thank you, Mr. Chairman.

Mr. CHABOT. Thank you. Your time has expired. Thank you very
much.

[The prepared statement of Mr. Barr follows:]
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PREPARED STATEMENT OF THE HONORABLE BOB BARR

Thank you for offering me the opportunity to tender my views on the Defense of
Marriage Act, which I authored, and the current controversy over same-sex mar-
riages.

My name is Bob Barr and, until last year, I had the pleasure and the honor of
serving in Congress, and on this august Committee and Subcommittee, as the rep-
resentative from the Seventh District of Georgia.

Prior to my tenure in Congress, I served as a presidentially-appointed United
States Attorney for the Northern District of Georgia; as an official with the U.S.
Central Intelligence Agency, and as an attorney in private practice.

Currently, I am again a practicing attorney, Of Counsel to the Law Offices of
Edwin Marger, in Jasper, Georgia. I also hold the 21st Century Liberties Chair for
Privacy and Freedom at the American Conservative Union. I am also on the boards
of the National Rifle Association and the Patrick Henry Center, serve on the Legal
Advisory Board of the Southeastern Legal Foundation, and consult on privacy issues
for the American Civil Liberties Union.

Before I begin, I would like to commend the subcommittee for its willingness to
thoroughly examine this issue. In the midst of a heated presidential campaign, it
would be very easy for this debate to suffer from the vague sound-bites and general-
ized talking points that surround so many debates these days.

The courage and conscientiousness of this Subcommittee will help to ensure that
the American people get the full story on these proposed constitutional amend-
ments.

I appear before you today as a proud conservative whose public career has long
been one dedicated to preserving our fundamental constitutional freedoms and en-
suring that basic moral norms in America are not abandoned in the face of a creep-
ing “contextual morality,” especially among our young.

To both these ends, I authored the Defense of Marriage Act, which was signed
into law by President Clinton in 1996. DOMA, as it’s commonly known, was de-
signed to provide individual states individual autonomy in deciding how to recognize
marriages and other unions within their borders. For the purposes of federal law
only, DOMA codified marriage as a heterosexual union.

In the states, it allowed legislatures the latitude to decide how to deal with mar-
riage rights themselves, but ensured that no one state could force another to recog-
nize marriages of same-sex couples.

It was a reasonable and balanced measure, mindful of federal interests but re-
spectful of principles of federalism. It has never been successfully challenged.

Importantly, at the time of its drafting, many of my colleagues in Congress tried
to make DOMA a pro-active, punitive law that would force a particular definition
of marriage on the states.

Their desired measure would have been the statutory equivalent of the main con-
stitutional ban on any legal recognition of same-sex and unmarried couples that was
pending before you until last week, and which has been replaced by a slightly modi-
fied substitute.

We rejected such an approach then, and we ought to now as well. Simply put,
DOMA was meant to preserve federalism, not to dictate morals from Washington.
In our federal system, the moral norms of a given state should govern its laws in
those areas where the Constitution confers sovereign power to the states or does not
expressly grant it to the federal government.

Moreover, the contemporary debate over marriage rights isn’t even about the fun-
damentals of marriage, it is about legal definitions and semantics. Certainly, reli-
gious conceptions of marriage are sacrosanct and should remain so—the government
should have no say whatsoever in how a given faith chooses to recognize marriage
among its adherents. However, how a state decides to dole out hospital visitation
rights or insurance benefits, and what it decides to call these arrangements, are and
should be a matter of state law; these are legal relationships involving, in many in-
stances, disbursement of state monies.

And, part of federalism means that states have the right to make bad decisions
- even on the issue of who can get married in the state.

DOMA struck this balance, and continues to do so. Even with the maverick ac-
tions of a few liberal judges and rogue public officials, this balance remains in place.
Already, we are seeing state supreme courts and state legislatures refusing to go
along with any broad changes in their marriage laws.

By many accounts, it looks like reasoned argument and democratic deliberation,
not unilateral action by misguided activists, will win the day in the marriage de-
bate.
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That said, however, we also cannot repeat Gavin Newsomian mistakes by going
too far in the opposite direction. The Massachusetts Supreme Court and the mayor
of San Francisco were wrong because they took the decision-making process out of
the hands of the people.

Matters of great importance, such as marriage, need to reflect the will of the peo-
ple, and resolved within the democratic process. People need to be able to weigh the
merits of the opposing arguments, and vote on those merits. They do not deserve
- as Americans - to have one side foisted on them by fiat.

However, that is what social conservatives are also trying to do; and even more
inexcusable, they are trying to do it using the Constitution as a hammer.

To be clear, I am absolutely not a supporter of granting marriage rights for same-
sex couples any sort of legal recognition, which makes my decision to oppose the
FMA all the harder. I do not enjoy opposing people who I agree with in substance
on matters of process.

Yet, the Constitution is worth that lonely stand.

There are two general approaches to banning any legal benefits for homosexual
couples through a constitutional amendment. Both are troubling and for similar rea-
sons.

The first is the compromise amendment that, according to National Review, Sen-
ator Orrin Hatch from Utah is considering introducing. It would effectively take
DOMA and put it in the Constitution. Unfortunately, even though DOMA is an ap-
propriate federal statute, it is not appropriate for the Constitution.

The reason is quite simple.

The intended purpose of the amendment is to keep “activist judges” from imposing
a new definition of marriage on the unwilling residents of a given state.

It would likely read something like this: “Civil marriage shall be defined in each
state by the legislature or the citizens thereof. Nothing in this Constitution shall
be construed to require that marriage or its benefits be extended to any union other
than that of a man and a woman.”

However, put more simply, the amendment would remove the state courts from
the equation altogether, making the measure, ironically, an abridgement of state au-
thority vis-&-vis the federal government, not a fortifier.

While certainly we conservatives are exasperated by some of the over-the-top ac-
tions of the state courts, that does not, and should not, mean that we should do
away with entire strata of our centuries-old legal system.

Although the state-level judiciary is not supposed to make law, as did the Massa-
chusetts Supreme Court, it is essential it be allowed to interpret law, settle disputes
when statutes conflict, and decide the constitutionality of state laws. Transpose an-
other contested issue - like gun control perhaps - and the danger of removing state
courts, skilled in state laws and local ways of doing things, becomes apparent.

If we remove even one puzzle piece from the federalist design, we remove checks
and balances that keep power diffuse among the states—and with the governing
bodies that are closest to the people being governed.

So, in sum, the Hatch Amendment at least superficially looks close, but can get
no cigar from those of us who object on strong federalism grounds to this seemingly
modest first approach to a marriage amendment.

The second, more wide-ranging approach is reflected in the measures put forward
by Representative Marilyn Musgrave and Senator Wayne Allard, both from Colo-
rado. Both Representative Musgrave and Senator Allard initially put forward a
measure that would forever deny unmarried couples - be they homosexual or hetero-
sexual—any and all of the “legal incidents” of marriage. It would have completely
stolen this decision away from state legislatures and residents where it belongs.

Just last week, Representative Musgrave and Senator Allard introduced a sub-
stitute, which they presumably feel has a greater chance at passage.

The sole difference between it and the previous proposal is that while it preempts
state and federal constitutions from being interpreted in such a way as to guarantee
the “legal incidents” of marriage to same-sex couples, it would permit state legisla-
tures and executive officials to confer these benefits. But, of course, it still abso-
lutely bars states from extending marriage rights to same-sex couples.

Once again, unfortunately, the Musgrave-Allard substitute measure, which I will
still refer to as the Federal Marriage Amendment, misses the basic point. This sec-
ond approach entails putting an actual legal definition of marriage in the Constitu-
tion, which still involves taking that power away from the states.

I, along with many other conservative opinion leaders and lawmakers, strongly
oppose such a measure for three main reasons.

First, by moving what has traditionally been a state prerogative - local marriage
laws—to the federal government, it is in direct violation of the principles of fed-
eralism. Second, in treating the Constitution as an appropriate place to impose pub-
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licly contested social policies, it would cheapen the sacrosanct nature of that docu-
ment, opening the door to future meddling by liberals and conservatives. Third, it
is unnecessary so long as DOMA is in force.

I will deal with each of these objections in order.

First, marriage is a quintessential state issue. For the purposes of federal laws
and benefits, a measure like DOMA is certainly needed. However, individual states
should be given an appropriate amount of wiggle room to ensure that their laws on
non-federal issues comport with their values. The Musgrave Amendment is at fun-
damental cross-purposes with such an idea in that, simply put, it takes a power
away from the states that they have historically enjoyed.

As conservatives, we should be committed to the idea that people should, apart
from collective needs such as national defense, be free to govern themselves as they
see fit. State and local governments provide the easiest and most representative av-
enue to this ideal. Additionally, by diffusing power across the federal and state gov-
ernments, we provide impersonal checks and balances that mitigate against the
abuse of power.

To be clear, I oppose any marriage save that between one man and one woman.
And, I would do all in my power to ensure that such a formulation is the only one
operative in my home state of Georgia. However, do I think that I can tell Alaska
how to govern itself on this issue? Or California? No, I cannot. Those states are free
to make their own decisions, even if they are decisions I would characterize as bad.

Furthermore, I cannot accept the proposition put forward by some that by ban-
ning same-sex marriages, but still permitting another category of legal recognition
for homosexuals, we have solved any problems.

Federalism means that, unless the Constitution says otherwise, states are sov-
ereign. This pertains to marriage. Period.

The second argument against the Federal Marriage Amendment is just as damn-
ing. We meddle with the Constitution to our own peril. If we begin to treat the Con-
stitution as our personal sandbox, in which to build and destroy castles as we
please, we risk diluting the grandeur of having a Constitution in the first place.

The Founders created the Constitution with such a daunting amendatory process
precisely because it is only supposed to be changed by overwhelming acclamation.
It is so difficult to revise specifically in order to guard against the fickle winds of
public opinion blowing counter to basic individual rights like speech or religion.

Not cluttering the Constitution, and not setting the precedent that it can be
changed to promote a particular ideology, is doubly important for us conservatives.

We know that the future is uncertain, and our fortunes unclear. I would like to
think people will think like me for a long time to come, but if they do not, I fear
the consequences of the FMA precedent. Could liberal activists use the FMA argu-
men{t): to modify the Second Amendment? Or force income redistribution? Or ban tax
cuts?

Quite possibly.

Finally, changing the Constitution is just unnecessary—even after the Massachu-
setts decision, the San Francisco circus, and the Oregon “licenses.” We have a per-
fectly good law on the books that defends marriage on the federal level, and protects
states from having to dilute their definitions of marriage by recognizing other states’
same-sex marriage licenses.

Already, we are seeing the states affected by these developments moving to ad-
dress the issue properly, using state-level methods like state supreme court deci-
sions and state constitutional conventions. Just yesterday, the Massachusetts legis-
lature reconvened its constitutional convention to figure out an amendment to demo-
cratically counter its state supreme court decision.

We should also take note that the recent attempts to recognize same-sex mar-
riages do not, despite broad media coverage, prefigure any sort of revolution against
traditional marriage.

In addition to the federal DOMA, 38 states prohibit same-sex marriage on a state
level and refuse to recognize any performed in other states. A handful of states rec-
ognize domestic partnerships, most with only minimal benefits like hospital visita-
tion or shared health insurance. One state authorizes civil unions and a couple of
others may or may not have marriage on the horizon. Rumors of traditional mar-
riage’s untimely demise appear to be exaggerated.

And, truthfully, this is the way it should be. In the best conservative tradition,
each state should make its own decision without interference from Washington. If
this produces different results in different states, I say hurray for our magnificent
system of having discrete states with differing social values. This unique system has
given rise to a wonderfully diverse set of communities that, bound together by lim-
ited,h common federal interests, has produced the strongest nation on the face of the
earth.
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In spite of his second-term election change on the issue, I think Vice President
Cheney put this argument best during the 2000 election:

“The fact of the matter is we live in a free society, and freedom means freedom
for everybody. And I think that means that people should be free to enter into
any kind of relationship they want to enter into. It’s really no one else’s busi-
ness in terms of trying to regulate or prohibit behavior in that regard. . . . I
think different states are likely to come to different conclusions, and that’s ap-
propriate. I don’t think there should necessarily be a federal policy in this area.”

I worry, as do many Americans, about the erosion of the nuclear family, the loos-
ening influence of basic morality, and the ever-growing pervasiveness of overtly sex-
ual and violent imagery in popularly consumed entertainment. Divorce is at an as-
tronomical rate - children born out of wedlock are approaching the number born to
matrimony. The family is under threat, no question.

Restoring stability to these families is a tough problem, and requires careful,
thoughtful and, yes, tough solutions. But homosexual couples seeking to marry did
not cause this problem, and the Federal Marriage Amendment cannot be the solu-
tion.

Thank you again for inviting me to submit comments.

Mr. CHABOT. Mr. McCarthy, you are recognized for 5 minutes.

STATEMENT OF VINCENT P. McCARTHY, THE AMERICAN
CENTER FOR LAW AND JUSTICE, INC., NEW MILFORD, CT

Mr. McCARTHY. Thank you, Chairman Chabot and all the other
Members of the Committee.

In 1996, Congress passed and President Clinton signed into law
the Defense of Marriage Act. DOMA does two things. First, DOMA
permits States to choose what effect, if any, to give to any, “public
act, record, or judicial proceeding respecting a relationship between
persons of the same sex that is treated as a marriage under the
law of such other State.”

Second, DOMA amends the Dictionary Act to provide express
Federal definitions of the terms marriage and spouse. The enact-
ment of the Defense of Marriage Act was a welcome moment in the
longer-term struggle to support the ongoing stability of society’s
bedrock unit, the family.

At the time of its consideration and adoption, DOMA was a
measured response to an orchestrated plan to change the law of 50
States on the question of marriage without the democratic support
of the people of the States. That revolution in law required only
two essential steps.

First, in a State that had concluded under State statutory or con-
stitutional provisions that same-sex marriages were required to be
recognized such marriages would be instituted.

Second, persons joined in such marriages would seek judgments
related to creation, maintenance, dissolution, or other habiliments
of marriage under State law in jurisdictions other than where they
joined in marriage. It is one level of constitutional consideration
whether a State may define for itself what constitutes marriage. It
is another level of constitutional dimension entirely to have the
right of decision making in one State foreclosed by an earlier deci-
sion in another State.

While a State can choose to bend its own important political poli-
cies to the judgments of sister States without constitutional grief,
the plotted intention was to force States to bend their will and ab-
dicate their important public policy interests by weight of the Full
Faith and Credit Clause of the United States Constitution.
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Exercising its clear authority under the Full Faith and Credit
Clause, Congress defined precisely the respect that sister States
were bound to give to judgments of sister States that two persons
of the same sex were married. In crafting DOMA, Congress showed
its profound respect for the cooperative Federalism that is the hall-
mark of our republic, in that instance recognizing the indisputably
primary role of the States in defining the estate of marriage and
providing for its creation, maintenance, and dissolution. Congress
deferred to the judgment of each State the question of whether any
union other than that between one man and one woman could be
accorded legal status as a marriage under State law.

At the same time, the Congress properly took account of Federal
dimensions of marital relationships under, for example, the Inter-
nal Revenue Code. As far as DOMA goes, it is justified as an exer-
cise of clear Congressional authority under the Constitution; two,
of undiminished constitutionality in light of intervening decisions
of the United States Supreme Court; three, untarnished by lower
court decisions subsequent to its enactment; and four, substantially
relied by the States.

Of course, that DOMA suffices for these purposes does not mean
that the work of Congress in this area is complete. Pending in both
Houses at this time is legislation that would propound to the
States an amendment to the United States Constitution, the Fed-
eral Marriage Amendment. That amendment would expressly de-
fine marriage throughout the nation as the union of one man and
one woman, barring any jurisdiction under the Constitution from
licensing as marriage any relation other than the joining together
of one man and one woman.

By passing the FMA out to the States, the Congress would posi-
tion the people of the United States to decide for themselves
whether the present uncertainties and struggles should conclude by
such a generally adopted resolution as a binding amendment to the
Constitution.

FMA and DOMA are intended to work together to preserve two
parents of the opposite sex for children and to continue to support
traditional marriage that is under attack throughout the United
States. Thank you very much.

Mr. CHABOT. Thank you.

[The prepared statement of Mr. McCarthy follows:]

PREPARED STATEMENT OF VINCENT P. MCCARTHY
SUMMARY

In 1996, the Congress passed, and President Clinton signed into law, the Defense
of Marriage Act.! DOMA does two important things. First, DOMA permits States

1The Defense of Marriage Act, 110 Stat. 2419 (1996), states:
SECTION 1. SHORT TITLE.
This Act may be cited as the “ Defense of Marriage Act” .
SECTION 2. POWERS RESERVED TO THE STATES.

(a) IN GENERAL.—CHAPTER 115 OF TITLE 28, UNITED STATES CODE, IS AMENDED BY
ADDING AFTER SECTION 1738B THE FOLLOWING:

“1738C. Certain acts, records, and proceedings and the effect thereof

“No State, territory, or possession of the United States, or Indian tribe, shall be required to give
effect to any public act, record, or judicial proceeding of any other State, territory, possession,
or tribe respecting a relationship between persons of the same sex that is treated as a marriage

Continued
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to choose what effect, if any, to give to any “public act, record, or judicial proceeding
. respecting a relationship between persons of the same sex that is treated as

a marriage under the law of such other State. . . .” Second, DOMA amends the Dic-
tionary Act to provide express federal definitions of the terms “marriage” and
“spouse.”

The enactment of the Defense of Marriage Act was a welcome moment in the
longer-term struggle to support the ongoing stability of society’s bedrock unit: the
family. At the time of its consideration and adoption, DOMA was a measured re-
sponse to an orchestrated plan to change the law of the fifty States on the question
of marriage without the democratic support of the People of the States. That revolu-
tion in law required only two essential steps. First, in a State that had concluded
under state statutory or constitutional provisions that same sex marriages were re-
quired to be recognized, such marriages would be instituted. Second, persons joined
in such marriages would seek judgments related to creation, maintenance, dissolu-
tion or other habiliments of marriage under state law in jurisdictions other than
where they had joined in marriage.

It is one level of constitutional consideration whether a State may define for itself
what constitutes a marriage. It is another level of constitutional dimensions entirely
to have the right of decision-making in one State foreclosed by an earlier, conflicting
decision in another State. While a State can choose to bend its own important public
policies to the judgments of sister States without constitutional grief, the plotted in-
tention was to force States to bend their will and abdicate their important public
policy interests by weight of the Full Faith and Credit Clause of the United States
Constitution.

Exercising its clear authority under the Full Faith and Credit Clause,2 Congress
defined precisely the respect that sister States were bound to give to “judgments”
of sister States that two persons of the same sex were married. In crafting DOMA,
Congress showed its profound respect for the cooperative federalism that is the hall-
mark of our Republic. In that instance, recognizing the indisputably primary role
of the States in defining the estate of marriage, and providing for its creation, main-
tenance, and dissolution, Congress deferred to the judgment of each State the ques-
tion of whether any union other than that between one man and one woman could
be accorded legal status as a marriage under state law. At the same time, the Con-
gress properly took account of federal dimensions of marital relationships (under,
for example, the Internal Revenue Code).

As far as DOMA goes, it is (1) justified as an exercise of clear Congressional au-
thority under the Constitution, (2) of undiminished constitutionality in light of inter-
vening decisions of the United States Supreme Court, (3) untarnished by lower court
decisions subsequent to its enactment, and (3) substantially relied upon by the
States.? Of course, that DOMA suffices for these purposes does not mean that the
work of the Congress in this area is complete. Pending in both Houses at this time
is legislation that would propound to the States an amendment to the United States
Constitution, the Federal Marriage Amendment. That amendment would expressly
define marriage throughout the Nation as the union of one woman and one man,
barring any jurisdiction under the Constitution from licensing as marriage any rela-
tion other than the joining together of one woman and one man. By passing the
FMA out to the States, the Congress would position the people of the United States
to decide for themselves whether the present uncertainties and struggles should

under the laws of such other State, territory, possession, or tribe, or a right or claim arising
from such relationship.”.

SECTION 3. DEFINITION OF MARRIAGE.

(a) IN GENERAL—CHAPTER 1 OF TITLE 1, UNITED STATES CODE, IS AMENDED BY
ADDING AT THE END THE FOLLOWING:

“7. Definition of ‘marriage’ and ‘spouse’

“In determining the meaning of any Act of Congress, or of any ruling, regulation, or interpreta-
tion of the various administrative bureaus and agencies of the United States, the word ‘mar-
riage’ means only a legal union between one man and one woman as husband and wife, and
the word ‘spouse’ refers only to a person of the opposite sex who is a husband or a wife.”

2Congress not only defined the effect to be given to the judgments of one State respecting
same-sex marriages in another State, but also crafted a definition of “marriage” for purposes
of all federal statutes. The authority to define the terms employed in a statute of its own
crafting lies within the power of Congress under the Necessary and Proper Clause. Thus, DOMA
two separate principle effects are each supported by the clear authority of Congress to enact
the relevant portion of DOMA.

3Thirty-eight States, relying on DOMA, have enacted statutory or constitutional provisions
limiting marriage to the union of opposite sex couples. See hitp:/ /www.marriagewatch.org/
states /doma.htm. In doing so, this supermajority of the States have expressly announced the
strong public policy preference for limiting marriage to opposite sex unions.
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conclude by such a generally adopted resolution as a binding amendment to the
Constitution.

I. CONGRESS WAS RIGHT TO ENACT DOMA BECAUSE OPPOSITE SEX
MARRIAGES ARE THE KEY TO STABLE AND HEALTHY SOCIETIES

And God said, Let us make man in our image, after our likeness: and let them
have dominion over the fish of the sea, and over the fowl of the air, and over
the cattle, and over all the earth, and over every creeping thing that creepeth
upon the earth. So God created man in his own image, in the image of God cre-
ated he him; male and female created he them.

Genesis 1:26-27 (KJV).

Whether one agrees with the Biblical account of mankind’s origin, it affirms the
observable fact that we humans are of two kinds: male and female. Moreover, it is
plain that these opposite sexes while unalike are, nonetheless, meet for each other.
That consortium of a man and a woman, the proto-society, represents the creation
of a bond unlike other bonds. Within the society of marriage, a man and a woman
commune, conceive offspring, rear that offspring, and provide the stable blocks from
which larger societies may be created. Before the rise of modern legal systems, this
relationship and its contribution existed and were acknowledged.

Consequently, it is not surprising that virtually ever society has expressed, by
statutes, laws, and regulations, a strong preference for marriage. At a minimum, the
larger society has depended on the conjoining of men and women in fruitful unions
to secure society’s continued existence. Traditional marriages, in which one man and
one woman create a lasting community, transmit the values and contributions of the
past to establish the promise of the future.

Nor do the benefits of traditional marriage flow only from the couple to the society
made stable by the creation of enduring marriages. The valued role of marriage in
increasing the level of health, happiness and wealth of spouses, compared to unmar-
ried partners, is established.* And the known research indicates that the offspring
of traditional marital relations also trend toward greater health and more developed
social skills.5

In contrast, sexual identicality, not difference, is the hallmark of same sex rela-
tionships.

Thus, to admit that same sex relationships can be valid marriages requires a con-
cession that sexual distinctions are meaningless. That conclusion is not sensible or
empirically supported. Consider, for example, the principle difference between mar-
ried couples that would procreate and same sex couples seeking to do likewise. Chil-
dren can never be conceived as the fruit of a union between couples of the same
sex, perforce requiring the intervention of a third person. Secrecy in the donation
process deprives the child of such same sex unions of an intimate relationship with
their biological parent. Inclusion of the donor in the relationship transmogrifies the
same sex union yet again into a tri-unity. While the math of these problems may
be easy to follow, claims that raising children within a homosexual union is not
damaging to the children are entirely impeached by flawed constructions and con-
clusions.®

Traditional marriage makes such significant contributions to society that it is sim-
ply a sound policy judgment to prefer such marriages over lesser relationships in
kind (such as co-habitation) or entirely different in character (same sex relation-
ships). The unique nature of marriage justifies the endorsement of marriage and the
omission of endorsements for same sex unions.

II. CONGRESS UNDERTOOK A MEASURED RESPONSE, EMBODYING
CLEAR RESPECT FOR OUR COOPERATIVE FEDERALISM, IN ENACT-
ING DOMA

4See “New Study Outlines Benefits of Marriage,” The Washington Times, Oct. 17, 2000.

5See “New Study,” n.4, supra.

6 Two recent treatments thoroughly debunk the argument that social science has proved that
children in the homes of same sex couples suffer from no diminution in socially relevant factors.
See http:/ |www.marriagewatch.org /issues [ parenting.htm (linking to Affidavit of University of
Virginia Professor Steven Lowell Nock filed in Halpern et al. v. The Attorney General of Canada,
Docket No. 684/0 (Ontario Court of Justice, Quebec) (critiquing studies addressing the question
of same-sex parenting and finding that all the reviewed studies contained fatal flaws in design
or execution, and that each study failed to accord with “general accepted standards of scientific
research”). See id. (linking to Lerner and Nagai, “No Basis” (2001) (examining 49 studies of
same sex parenting and concluding that the studies are fatally flawed and do not provide a
sound scientific basis for policy or law-making).
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As this Committee acknowledged, in its report on DOMA, marriage laws in the
United States are almost exclusively governed by state law. See Defense of Marriage
Act, House Report 104-664 (Committee on the Judiciary) (July 9, 1996), at 3 (“The
determination of who may marry in the United States is uniquely a function of state
law”). There are, however, federal statutes which rely on marital status to deter-
mine federal rights and benefits, so the definition of marriage is also important in
the construction and application of federal laws (e.g., the Internal Revenue Code).

Prompted by the 1993 decision of the Hawaii Supreme Court and the subsequent
immediate failure of the Hawaii Legislature to amend the State Constitution so as
to overrule the State Supreme Court, Congress enacted the Defense of Marriage Act.
DOMA reflected congressional concerns of a concerted effort to legalize same sex
marriages via judicial decisions compelling states first to issue licenses for such
marriages and then compelling other States to give effect to those marriages by ap-
plication of the Full Faith and Credit Clause of the Constitution, U.S. Const. Art.
IV, § 1. DOMA overwhelmingly passed in the House of Representatives on July 12,
1996, by a vote of 342 to 67, and then in the Senate on September 10, 1996, by
a vote of 85 to 14. President Clinton signed DOMA into law on September 21, 1996.

As noted in the introduction, DOMA has two key provisions: one defining that
“Full Faith and Credit” due to same sex marriages contracted in one State when
put in issue in another State; the second one providing clarifying definitions for
terms used in federal statutes. Congress, pursuant to its “effects” power under Art.
IV, Sec. 1, reaffirmed the power of the States to make their own decisions about
marriage:

No State, territory, or possession of the United States, or Indian tribe, shall be
required to give effect to any public act, record, or judicial proceeding of any
other State, territory, possession or tribe, respecting a relationship between per-
sons of the same sex that is treated as a marriage under the laws of such other
state, territory, possession or tribe, or a right or claim arising from such rela-
tionship.

Pub. L. 104-199 sec. 2, 100 Stat. 2419 (Sep. 21, 1996) codified at 28 U.S.C. §1738C
(1997).

The Federal law section states that under Federal law, a legally recognized mar-
riage requires a man and woman. This is something Congress had assumed, but had
never needed to clarify:

In determining the meaning of any Act of Congress, or of any ruling, regulation,
or interpretation of the various administrative bureaus and agencies of the
United States, the word “marriage” means only a legal union between one man
and one woman as husband and wife, and the word “spouse” refers only to a
person of the opposite sex who is a husband or a wife.

Pub. L. 104-199, sec 1, 100 Stat. 2419 (Sep. 21, 1996) codified at 1 U.S.C. § 7 (1997).

A. RESERVING STATE DIMENSIONS OF MARRIAGE TO THE STATES

When the 104th Congress considered, and enacted, DOMA, it expressly recognized
the uniquely state-law ordered dimensions of marriage. H.R. Report 104-664, at 3.
A view to the contrary would be incapable of substantial support. Efforts to modify
the meaning of marriage have, perforce, been directed to the States, rather than to
the federal government. Judicial decisions reflecting the press for state-based rec-
ognition of same-sex marriage abound: in Arizona, Standhardt v. Superior Court,
Case No. 1 CA SA-03-0150 (Ariz. Ct. App.) (judgment affirmed); in Massachusetts,
Goodridge v. Massachusetts, 440 Mass. 309, 798 N.E.2d 941 (2003), in New Jersey,
Lewis v. Harris, Docket No. 15-03, Mercer County Super. Ct. (N.J.) (summary judg-
ment granted, Nov. 5, 2003) , in Alaska, ACLU v. Alaska, Supreme Court Case No.
S-10459 (Ak.), and in Hawaii, Baehr v. Miike, 994 P.2d 566 (Haw. 1999).

And, the Nation’s attention has been riveted to the situations in California, New
Mexico, New Jersey, and Oregon, where City or County officials, without the com-
pulsion of a judicial decision and without authority to do so, have begun issuing
marriage licenses to same sex couples, even in direct defiance of state laws to the
contrary.

Given that some States might choose to recognize same sex marriages within
their peremptory authority over the licensing of marriage, Congress did not over-
extend itself and seek to bar States from licensing such same-sex unions, or from
choosing to recognize the legitimacy of such unions created under the law of sister
States. Instead, Congress exercised its express constitutional authority under the
Full Faith and Credit Clause to afford those States that had strong public policy
reasons for supporting traditional marriages the means to decline to grant recogni-
tion to foreign same-sex marriages.
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The constitutional authority of Congress to regulate the extra-state impact of
state laws is patent in the Constitution and established in judicial decisions. The
text of the Clause, Supreme Court decisions discussing it, legislative history, and
scholarly commentary all reflect the broad scope of Congress’ power to regulate the
extra-state impact of state laws. This broad power is granted under Article IV, Sec-
tion 1 of the U.S. Constitution, which provides:

Full faith and Credit shall be given in each State to the public Acts, Records,
and judicial proceedings of every other State. And the Congress may by general
Laws prescribe the Manner in which such Acts, Records and Proceedings shall
be proved and the Effect thereof.

On its face, the Full Faith and Credit Clause assigns to Congress the capacity to
determine the effect of one state’s law in another state. See Williams v. North Caro-
lina, 317 U.S. 287, 293 (1942) (“Congress may by general Laws prescribe the Man-
ner in which [state] Acts, Records and Proceedings shall be proved, and the Effect
thereof”) (quoting Art. IV, Sec. 1). In another circumstance, in finding that statutes
of limitations are procedural for conflicts purposes, the Supreme Court noted that
if it is advisable to change the rule, “Congress [can] legislate to that effect under
the second sentence of the Full Faith and Credit Clause.” Sun Oil Co. v. Wortman,
486 U.S. 717, 729 (1988) (citations omitted). Plainly, Congress has the authority
under the Effects Clause to determine the extra-state effect of a state’s statute of
limitations. See also Mills v. Duryee, 11 U.S. 481, 485 (1813) (“it is manifest how-
ever that the constitution contemplated a power in congress to give a conclusive ef-
fect to such judgments”); M’Elmoyle v. Cohen, 38 U.S. 312, 32425 (1839) (“the faith
and credit due to it as the judicial proceeding of a state, is given by the Constitu-
tion, independently of all legislation . . . [but] . . . “the authenticity of a judgment
and its effect, depend upon the law made in pursuance of the Constitution”).

Concluding, with the force of law, that a type of state act or judgment will not
have mandatory effect in another state is an example of prescribing the “effect” of
a state’s law in other states. Such legislation is precisely the kind contemplated by
the effects provision of the Full Faith and Credit Clause. All DOMA does is to pro-
vide that the effect, within any given state, of a same-sex “marriage” contracted in
another state will be determined by the states against which demands for recogni-
tion are made.

The Articles of Confederation stated: “Full faith and credit shall be given in each
of these states to the records, acts and judicial proceedings of the courts and mag-
istrates of every other state.” Art. IV, cl. 3. The Constitutional Convention of 1787
added a completely new second sentence: “And the Congress may by general Laws
prescribe the Manner in which such Acts, Records and Proceedings shall be proved
and the Effect thereof.” U.S. Constitution, Art IV, Sec. 1. In amending the prior re-
quirement of Full Faith and Credit, the Framers provided Congress a meaningful
part in resolving the conflict among states regarding the recognition of others states’
laws. See The Federalist No. 42 (James Madison) (discussing the Effect Clause as
part of the powers of the Federal Government). See also Daniel A. Crane, The Origi-
nal Understanding of the “Effects Clause” of Article IV, Section 1 and Implications
for the Defense of Marriage Act 6 Geo. Mason L.Rev. 307, 325 (1998).

Although DOMA has critics in the community of legal scholars, many support the
power of Congress to determine the effect of one state’s laws in another state. See
James D. Sumner, The Full Faith and Credit Clause—It’s History and Purpose 34
Or. L.Rev. 224, 239 (1955) (the Full Faith and Credit Clause “to be self-executing,
but subject to such exceptions, qualifications, and clarifications as Congress might
enact into law”); Walter W. Cook, The Powers of Congress Under the Full Faith and
Credit Clause 28 Yale L.J. 421, 433 (1919) (“it seems obvious that [the Framers]
were conscious that they were conferring . . . power on Congress to deal with the
matter” of full faith and credit); Douglas Laycock, Equal Citizens of Equal and Ter-
ritorial States: The Constitutional Foundations of Choice of Law 92 Colum. L.Rev.
249, 331 (1992) (“It is common ground that Congress can designate the authoritative
state law under the Effects Clause, specifying which state’s law gets full effect in
that class of cases”).”

7By no means exhaustive, other articles noting Congress’ power to determine the effects of
full faith and credit, include: Congressional Research Service, The Constitution of the
United States of America, Analysis and Interpretation 869-870 (1987); G.W.C. Ross, Full
Faith and Credit in a Federal System 20 Minn. L.Rev. 140, 146 (1936); Timothy Joseph Keefer,
Note, DOMA as a Defensible Exercise of Congressional Power Under the Full-Faith-and-Credit
Clause 54 Wash. & Lee L.Rev. 1635 (1997); Daniel A. Crane, The Original Understanding of
the “Effects Clause” of Article IV, Section 1 and Implications for the Defense of Marriage Act 6

Continued
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B. DEFINING MARRIAGE FOR THE PURPOSES OF FEDERAL LAW

The Dictionary Act, amended from time to time by Acts of Congress, including by
the enactment of DOMA, serves to provide governing definitions of terms employed
in federal statutes. See Inyo County v. Paiute-Shoshone Indians, 538 U.S. 701,
(2003) (“The Dictionary Act . . . was designed to supply rules of construction for all
legislation”). Nor is the Dictionary Act, as some have supposed, an obscure provision
of federal law. United States v. Reid, 206 F. 2Supp. 2d 132, 139 (D. Mass. 2002)
(noting the amendment of the Dictionary Act by the provisions of DOMA). There is
no doubt that Congress may define the terms used in statutes that it has enacted
within the legitimate scope of its Legislative Power. Here, Congress has simply pro-
vided that “marriage” and “spouse” as those terms are used in federal law do not
extend in the scope of their meanings to same sex unions or the participants in
them.8

II. NO SUBSEQUENT UNDERMINING DECISION OF THE SUPREME
COURT

A. Full Faith and Credit Clause Analysis Remains Unaffected

Although the Supreme Court has had occasion to discuss applications of the Full
Faith and Credit Clause in decisions subsequent to the enactment of DOMA, none
of those decisions puts the power exercised by Congress in the enactment of DOMA
in doubt. See Franchise Tax Bd. v. Hyait, 538 U.S. 488 (2003); Jinks v. Richland
Cour(Lty, 5%’)8 U.S. 456 (2003); Semtek Int’l Inc. v. Lockheed Martin Corp., 531 U.S.
497 (2001).

B. Lawrence v. Texas Does Not Undermine DOMA

The Facts in Lawrence v. Texas

Responding to a reported weapons disturbance in a private residence, Houston po-
lice entered petitioner Lawrence’s apartment and saw him and another adult man,
petitioner Garner, engaging in a private, consensual sexual act. Petitioners were ar-
rested and convicted of deviate sexual intercourse in violation of a Texas statute for-
bidding two persons of the same sex to engage in certain intimate sexual conduct.
In affirming, the State Court of Appeals held, inter alia, that the statute was not
unconstitutional under the Due Process Clause of the Fourteenth Amendment. The
court treated Bowers v. Hardwick, 478 U.S. 186, (1986) controlling on that point.

Justice Kennedy’s Opinion for the Majority:

The opinion of Justice Kennedy was joined by Justices, Stevens, Souter, Ginsburg,
and Breyer. The majority granted certiorari to consider three questions:

“l. Whether Petitioners’ criminal convictions under the Texas “Homosexual
Conduct” law—which criminalizes sexual intimacy by same-sex couples, but not
identical behavior by different-sex couples—violate the Fourteenth Amendment
guarantee of equal protection of laws?

“2. Whether Petitioners’ criminal convictions for adult consensual sexual inti-
macy in the home violate their vital interests in liberty and privacy protected
by the Due Process Clause of the Fourteenth Amendment?

“3. Whether Bowers v. Hardwick, 478 U.S. 186, 92 L. Ed. 2d 140, 106 S. Ct.
2841 (1986), should be overruled?” Pet. for Cert. i.

Lawrence v. Texas, 123 S. Ct. 2472, 2476 (2003). The majority decided that Bowers
should be overturned and that the case hinged on a violation of the Due Process
Clause by the Texas statute.

The first indication that the ruling by the Court could imperil the Defense of Mar-
riage Act is contained in Justice Kennedy’s discussion of Bowers in which he says:

Geo. Mason L.Rev. 307 (1998); Jeffrey L. Rensberger, Same-Sex Marriages and the Defense of
Marriage Act: A Deviant View of an Experiment in Full Faith and Credit 32 Creighton L.Rev.
409, 452 (1998); Patrick J. Borchers, Baker v. General Motors: Implications for Interjurisdic-
tional Recognition of Non-Traditional Marriages 32 Creighton L.Rev. 147, 148 (1998); Ralph
U. Whitten, The Original Understanding of the Full Faith and Credit Clause and DOMA 32
Creighton L.Rev. 255, 257 (1998); Lynn D. Wardle, Williams v. North Carolina, Divorce Rec-
ognition, and Same-Sex Marriage Recognition 32 Creighton L.Rev. 187, 223 (1998); Maurice
J. Holland, The Modest Usefulness of DOMA Section 2, 32 Creighton L.Rev. 395, 406 (1998);
Polly J. Price, Full Faith and Credit and the Equity Conflict 84 Va. L.Rev. 747 (1998).

8The definitions adopted in DOMA have been discussed in just a few reported decisions. See
In re Goodale, 298 B.R. 886, 893 (W.D.Wash. Bankrptcy Ct. 2003); United States v. Costigan,
2000 U.S. Dist. Lexis 8625, *13-17 and n.10 (D. Maine 2000) (discussing definition of “spouse”
under DOMA).
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The laws involved in Bowers and here are, to be sure, statutes that purport to
do no more than prohibit a particular sexual act. Their penalties and purposes,
though, have more far-reaching consequences, touching upon the most private
human conduct, sexual behavior, and in the most private of places, the home.
The statutes do seek to control a personal relationship that, whether or not en-
titled to formal recognition in the law, is within the liberty of persons to choose
without being punished as criminals.

Lawrence, 123 S. Ct. at 2478.

The last sentence quoted seems to signal sympathy from Justice Kennedy for the
homosexual marriage. The very next sentence reads, “This, as a general rule, should
counsel against attempts by the State, or a court, to define the meaning of the rela-
tionship or to set its boundaries absent injury to a person or abuse of an institution
the law protects.” Id. The protected institution to which he adverts is marriage.

One point of continuing controversy is a tendency in the majority opinion to em-
phasize international law. Kennedy says:

The sweeping references by Chief Justice Burger to the history of Western civ-
ilization and to Judeo-Christian moral and ethical standards did not take ac-
count of other authorities pointing in an opposite direction. A committee advis-
ing the British Parliament recommended in 1957 repeal of laws punishing ho-
mosexual conduct. . . .

Of even more importance, almost five years before Bowers was decided the Eu-
ropean Court of Human Rights considered a case with parallels to Bowers and
to today’s case.

Lawrence, 123 S. Ct. at 2481. The tendency to invoke international law provokes
criticism by the dissent, 123 S. Ct. at 2497. Certainly, focus upon particular inter-
national jurisdictions could foresage the Court’s purpose to deploy its resources to
insure that America accepts gay marriage as a select few other courts have done.

In addition to the foregoing, Justice Kennedy’s opinion is possibly amenable to a
reading that would support a challenge to bans on homosexual marriage. In par-
ticular, the majority opinion’s discussion of Planned Parenthood of Southeastern Pa.
v. Casey, 505 U.S. 833, (1992), raise the specter of such a sympathetic court. Revis-
iting Casey, Justice Kennedy invokes that aspect of Casey discussing constitutional
protections for personal decisions relating to marriage, procreation, contraception,
family relationships, child rearing, and education. Justice Kennedy then asserts
that the Constitution demands autonomy in making these choices and that persons
in homosexual relationships may seek autonomy for these purposes.

Justice Kennedy concluded his discussion by returning to the question of the
Court’s earlier decision in Bowers, stating, for the Court, that the holding demeans
the lives of homosexual persons and should be overruled. Some may argue that de-
nying them the right to marry demeans the lives of homosexual persons, but it sure-
ly demeans them less and in ways vastly different than a criminal sanction for their
conduct, and it is to the criminal sanction that Justice Kennedy referred.

The most compelling evidence that Lawrence does not undermine the Defense of
Marriage Act comes towards the end of the opinion when Justice Kennedy says:

The present case does not involve minors. It does not involve persons who might
be injured or coerced or who are situated in relationships where consent might
not easily be refused. It does not involve public conduct or prostitution. It does
not involve whether the government must give formal recognition to any rela-
tionship that homosexual persons seek to enter.

Lawrence, 123 S. Ct. at 2484. At some point in the future another case may come
along which will involve the question of whether or not the government must give
formal recognition to homosexual relationships, but Lawrence is not that case.

Justice O’Connor’s Separate Opinion Concurring in the Judgment:

Justice O’Connor concluded that Texas’ sodomy statute violated constitutional re-
quirements of equal protection. She wrote:

That this law as applied to private, consensual conduct is unconstitutional
under the Equal Protection Clause does not mean that other laws distin-
guishing between heterosexuals and homosexuals would similarly fail under ra-
tional basis review. Texas cannot assert any legitimate state interest here, such
as national security or preserving the traditional institution of marriage. Unlike
the moral disapproval of same-sex relations—the asserted state interest in this
case—other reasons exist to promote the institution of marriage beyond mere
moral disapproval of an excluded group.



28

Lawrence, 123 S. Ct. at 2488. Obviously, because the state interests in promoting
and protecting the institution of marriage go beyond mere moral disapproval of ho-
mosexuals, Justice O’Connor’s opinion leaves one with the firm sense that she would
sustain state marriage statutes that limit the institution of marriage to opposite sex
couples.

Justice Scalia’s Dissent:

Justice Scalia was joined in dissent by Chief Justice Rehnquist and Justice Thom-
as. Justice Scalia lamented the decision and said it calls into question whether same
sex marriage will be allowed. He wrote:

It seems to me that the “societal reliance” on the principles confirmed in Bowers
and discarded today has been overwhelming. Countless judicial decisions and
legislative enactments have relied on the ancient proposition that a governing
majority’s belief that certain sexual behavior is “immoral and unacceptable”
constitutes a rational basis for regulation. . . .

State laws against bigamy, same-sex marriage, adult incest, prostitution, mas-
turbation, adultery, fornication, bestiality, and obscenity are likewise sustainable
only in light of Bowers’ validation of laws based on moral choices. Every single one
of these laws is called into question by today’s decision; the Court makes no effort
to cabin the scope of its decision to exclude them from its holding.

Lawrence, 123 S. Ct. at 2490.

He critiques Justice O’Connor’s Equal Protection argument as applying as well to
homosexual marriage and says that her conclusory statement that the government
has an interest is insufficient. Justice Scalia concludes his discussion of marriage
by saying that the Court is not to be believed when it claims that Lawrence does
not deal with gay marriage. He says the majority’s employment of Casey on the
question of autonomy underlie the dismantling of the structure of constitutional law
that “has permitted a distinction to be made between heterosexual and homosexual
unions.” Id. at 2498.

Justice Thomas’ Separate Dissent

Justice Thomas added an extremely brief opinion expressing his view that the
Texas sodomy statute was uncommonly silly, but within the sphere of the Texas leg-
islature.?®

IV. DOMA ALLOWS THE STATES TO MEET THE POTENTIAL FOR JUDI-
CIAL MISCHIEF IN OTHER STATES

The legislative history supporting the enactment of DOMA adverts to the long
running battle waged by certain segments of the American populace to accomplish
radical changes in the institution of marriage, and to do so without resort to the
difficult tools provided in the Constitution: majority rule and constitutional amend-
ment. H.R. Report 104-664, at 1-18. That report, now almost a decade in age, de-
scribes a movement that is, it seems unflagging in its commitment to the goal of
changing marriage. In the intervening years, the pressure from that quarter has not
lessened.

Following the disastrous and unjustifiable decision of the Supreme Court in Law-
rence v. Texas, the same-sex marriage movement was invigorated, and issued a clar-
ion call to “get busy and get equal.” See http:/ /www.aclu.org [getequal. Not only the
ACLU, but also Human Rights Campaign, see htip://www.hrcactioncenter.org,
Lambda Legal Defense and Education Fund, see http:/ /www.lambdalegal.org, and
the National Organization for Women, see http:/ /www.now.org, all are pressing full
court for the radical overhaul of state laws regulating marriage and limiting mar-
riage to the union of one man and one woman.

DOMA guarantees to each State that they may refuse to give cognizance to same
sex marriages contracted elsewhere if recognition of such marriages would be incon-

9The Defense of Marriage Act has been a point of discussion in a handful of reported deci-
sions; no reported case has concluded that DOMA was unconstitutional. See In re Goodale, 298
B R. 886 893 (W.D.Wash. Bankrptcy Ct. 2003) (relying on DOMA’s amendment of the term
“spouse” in allowing a debtor to avoid a lien reflecting support obligations for former partner);
Mueller v. CIR, 2001 U.S. App. Lexis 9777 (7th Cir. 2001) (rejecting equal protection challenge
to DOMA because period of assessments and fines predated the effective date of DOMA);
Mueller v. CIR, 39 Fed. Appx. (7th Cir. 2002) (rejecting challenge to constitutionality of DOMA
because taxpayer had not sought legal recognition of his relationship as a marriage); United
States v. Costigan, 2000 U.S. Dist. Lexis 8625, *13-17 and n.10 (D. Maine 2000) (discussing defi-
nition of “spouse” under DOMA); Lofton v. Kearney, 157 F. Supp. 2d 1372, 1385 n.19 (S.D. Fla
2001) (noting DOMA’s role in precluding the recognition of homosexual marriage in Florida).
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sistent with important public policies. That guarantee stands as the principal obsta-
cle between those who are litigating piecemeal their claim of a right to same sex
marriage and their goal of nationalizing same sex marriage by the migration of our
people together with the duty to give full faith and credit to foreign state judgments,
acts and records. The Department of Justice, under President Clinton, concluded
that DOMA was constitutional. Congress concluded that DOMA was constitutional
and an appropriate exercise of its definitional authority respecting the Effects
Clause. No court acting consistent with the precedent of the Supreme Court could
find DOMA unconstitutional.

Where mischief may still lie, and where DOMA may not provide the solution, is
within the jurisdiction of a single State. Thirty eight States that have adopted
DOMA provisions by statute or constitutional amendment. Nonetheless, in each of
them the risk exists, as litigation in California, New Jersey, Indiana, North Caro-
lina, and elsewhere demonstrates, that a state court judge could reject her own
State’s assertion of important public policy interests in opposite sex marriage. A
judge so inclined could find that a state constitutional provision for due process of
law or equal protection requires that same sex couples have the same right to marry
under state laws as opposite sex couples. Then, in that case, while DOMA will have
done all the work intended by Congress to be done, the mischief can still be worked
within a State; DOMA, however, helps to insure that the mischief is not easily ex-
ported to sister States.

CONCLUSION

DOMA is a measured, constitutional response to the orchestrated movement to
overturn State laws on marriage without benefit of the democratic process that nor-
mally determines issues of state law. It serves to slow the spread of decisions that
are unpopular in the States where they are rendered and less welcome elsewhere.
While an amendment is a welcome resolution to the problem, absent such an
amendment, DOMA serves the important purpose of securing to each State the right
to decide how to define marriage.

Mr. CHABOT. Senator Hanes, you are recognized for 5 minutes.

STATEMENT OF JOHN HANES, CHAIRMAN, WYOMING SENATE
JUDICIARY COMMITTEE, CHEYENNE, WY

Mr. HANES. Mr. Chairman and Members of the Committee, if
someone last Wednesday would have said that today I was going
to be here and be doing this and being with you all, I would have
considered them really quite daffy. But nevertheless, here I am.

The other paradoxical circumstance of this is that here I am, a
member of the majority party, but yet I am a minority witness. I
would ask that all of you kind of keep that to yourself and not let
the word get out, particularly to the people back home.

Mr. CHABOT. We won’t tell anybody. [Laughter.]

Mr. HANES. Mr. Chairman and Members of the Committee, I
really want to make two points to you this morning. One of them
is that the institution of marriage is really made up of many, many
parts, only one of which is the relationship between the man and
a woman in a marital relationship. The institution of marriage also
has been an evolutionary thing down through the years and we
have seen shifting and changes of attitudes and philosophies that
people have had and that States have had.

For example, I can remember back when I was thinking about
getting married, the idea of an interracial marriage was something
that was very much taboo, and I think in some jurisdictions it also
was against the law. But now, it is very much accepted and a part
of our life. In fact, our oldest son married a girl from Asia, so we
have that even in our own family, and proudly so.
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Ages of consent also have shifted down through the years, both
upward and downward. The concept of the common law marriage
has also changed down through the years.

So just to take one segment of this, namely the marriage be-
tween the man and the woman, and turn that into a constitutional
amendment, I think is really denying the existence of the other ele-
ments of the institution of marriage and I would suggest that if
that is done, that is just nipping at a small part of the overall prob-
lem.

The second point I would like to make is that the States really
take their duty toward their Constitution and the U.S. Constitution
very, very seriously. I can give you an example. We just completed
a legislative session last month in Wyoming where one of the hot-
button issues was the idea of the radical increase in malpractice in-
surance rates for doctors. There was a great move to adopt caps on
non-economic damages so that the doctors would, hopefully, any-
way, be able to get their malpractice premiums reduced.

Well, to do that, they would have to amend the Wyoming Con-
stitution because the Constitution says that the legislature shall
adopt no law that would limit a person’s right to claim damages
for personal injury. The debate on that subject was long and it was
intense and it was very thoughtful, well thought out, well argued.
But when it came right down to it, the legislature, both the House
and the Senate, said, no, we are not going to amend the Constitu-
tion for that and the proposal was defeated by two votes in the
Senate and five votes in the House.

They take their duty to the Constitution very, very seriously, and
I think they would take the same attitude any time the States are
asked to ratify an amendment to the United States Constitution.
The philosophy that came forward in this debate that we had over
the caps amendment was that we are only going to amend the Con-
stitution if it is an extremely strong and a very, very compelling
case in favor of amending and there are very strong reasons to do
so.

So as an extension of that, Mr. Chairman and Members of the
Committee, every State legislature is a member of the National
Conference for State Legislatures and their publication that they
come out with every month is called State Legislatures. This would
come under the category of “this just in,” but before I came to this
meeting today, the issue for April came out and in this issue is a
two-page article which is a summary of all of the activities being
taken in this general area. The relationship between a man and a
woman in a marriage was discussed.

We can see that there is a lot of activity in this area, both in
terms of constitutional amendments at the various States, in terms
of dealing with the civil unions and the domestic partnerships, and
the discussions run all the way from being in favor of these things
to not being in favor of these things. Mr. Chairman, with your per-
mission, I would like to have this article included as a portion of
my testimony, just to show that the States really are stepping up
to the plate and are dealing with this issue each in their own way,
because each State has a little different philosophy, a little bit dif-
ferent feeling about how this should be done.
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Mr(.1 CHABOT. Without objection, it will be made part of the
record.

Mr. HANES. Thank you, Mr. Chairman.

[The information of Mr. Hanes follows in the Appendix]

Just to sum up, I would say that this is an issue in which you
should trust in the States because the States are dealing with it.
The courts are working on it. It is an area that rightfully belongs
in the purview of the States. Thank you, Mr. Chairman.

Mr. CHABOT. Thank you.

[The prepared statement of Mr. Hanes follows:]

PREPARED STATEMENT OF JOHN HANES 1

I am John Hanes, and I greatly appreciate the privilege to appear before this Sub-
committee on the Constitution to present my views on the potential effect on the
states of any proposed constitutional amendment that would preempt state author-
ity to define marriage.

I am a lifelong Wyoming resident, a lifelong Republican, and a lifelong conserv-
ative. I practiced law from 1965 to 1990, served in the military, presided as a judge,
and was elected to serve first in the Wyoming House of Representatives, and later
and currently in the Wyoming Senate.

As Chairman of the Wyoming Senate Judiciary Committee, I presided over hear-
ings earlier this year to consider legislation that would impose a statutory bar
against Wyoming recognizing any marriages between same-sex couples married in
other states. The Wyoming Statute already defines marriage as being between one
man and one woman. Just last month, our Judiciary Committee voted down the pro-
posed legislation after a long and thoughtful debate.

I would like to explain why I voted against the legislation, because I believe that
some of the same reasoning may be helpful to members of this Subcommittee as you
consider a proposed amendment to the U.S. Constitution. My concerns were twofold.
First, I have full confidence in the Wyoming courts that they are fully capable of
applying longstanding common law and state constitutional principles to any claim
that Wyoming has any obligation to recognize any of these marriages performed out-
side the state. I saw no reason to clutter the Wyoming code when our courts have
a long history of deciding how to treat marriages performed outside the state.

Second, the proposed legislation, particularly because it was unnecessary, had the
potential to become needlessly divisive. There is no one in Wyoming who would ever
describe me as being an advocate of gay rights, and I have never supported mar-
riage rights for same-sex couples. Instead, I opposed the marriage legislation for the
very same reason that I spoke out against hate crimes legislation a few years ago.
I believe that if we already have laws that take care of an issue, there is no reason
to pass a law to simply make a point.

My experience in Wyoming is that we can pull together as a community, acknowl-
edge our differences, and treat each other with respect. When we pass legislation
that treats one group either favorably or unfavorably, we may disrupt the very com-
munity that we are trying to pull together.

For the same reasons, I urge the Congress to refrain from passing an amendment
to the U.S. Constitution preempting the states from making their own decisions on
marriage. But more importantly, state courts have over 200 years of experience in
deciding which out-of-state marriages they will recognize. The states are already
well-equipped to make these determinations for themselves.

If there is no pressing reason for amending the U.S. Constitution, then I would
advise against it. There is no reason to push a very divisive issue on the country
when the states have the tools now to resolve this issue themselves. Our goal as
conservatives should be to avoid creating needless division, and instead let the peo-
ple alone build their communities without federal interference.

At the most fundamental level, I trust states to make their own decisions on im-
portant issues such as who can marry. I trust the people of Wyoming, I trust the
Wyoming legislature, and I trust the Wyoming state courts. And I respect and pro-
tect the system of checks and balances established in the Wyoming state Constitu-
tion, which create roles for our governor, our legislature, and our courts.

11 John Hanes, Chairman of the Wyoming Senate Judiciary Committee, and of counsel to
Woodard & White, P.C., New Boyd Building, Suite 600, P.O. Box 329, 1720 Carey Avenue, Chey-
enne, Wyoming 82003, 307-634-2731.
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Part of the majesty of the U.S. Constitution is that it allows the states to make
their own decisions on issues that are closest to the people. For this reason, I urge
you to refrain from amending the Constitution to have the federal government dis-
rupt the ability of the states to decide such an important issue without interference
from Washington.

I am proud that the two most prominent Wyoming Republicans in public life have
also expressed this view. Our former Senator Alan Simpson, who has been a model
for all Wyoming conservatives, wrote:

“In our system of government, laws affecting family life are under the jurisdic-
tion of the states, not the federal government. This is as it should be. After all,
Republicans have always believed that government actions that affect someone’s
personal life, property, and liberty—including, if not especially, marriage—
should be made at the level of government closest to the people.”

And although he has more recently said that he would support whatever decision
the President makes on the issue, another esteemed son of Wyoming, Vice President
Dick Cheney, said:

“The fact of the matter is we live in a free society, and freedom means freedom
for everybody. . . . And I think that means that people should be free to enter
into any kind of relationship they want to enter into. It’s really no one else’s
business in terms of trying to regulate or prohibit behavior in that regard. . . .
I think different states are likely to come to different conclusions, and that’s ap-
propriate. I don’t think there should necessarily be a federal policy in this area.”

I believe that these two views represent where most of the people of Wyoming, most
conservative Republicans, and most Americans are on the issue.

I urge you to trust the states on this issue. And let us use the tools we already
have to resolve this matter by ourselves. Thank you again for this opportunity to
testify.

Mr. CHABOT. Our final witness this morning will be Mr. Fein.

STATEMENT OF BRUCE FEIN, FEIN AND FEIN, WASHINGTON,
DC

Mr. FEIN. Mr. Chairman and Members of the Subcommittee, I
am grateful for the opportunity to share my views on the constitu-
tionality of the Defense of Marriage Act of 1996 and to add a few
words as a codicil about constitutional amendments.

In my judgment, the act clearly satisfies the Full Faith and
Credit Clause and Equal Protection Clause and the Due Process
Clause of the Constitution and that any attacks on its legitimacy
would clearly fail. The United States Supreme Court in a series of
cases has held that the Full Faith and Credit Clause does not deny
to States the authority to reject sister State jurisdictions on mat-
ters of public policy about which they differ and differ strongly.

At present, every State in the Union but Massachusetts confines
marriage to persons of the opposite sex. The reason is not
homophobia but to advance the compelling societal interest in opti-
mal procreation and child nurturing. Procreation is obviously nec-
essary for the preservation of the species. The traditional marriage
laws encourage procreation by offering both material legal advan-
tages and social esteem for opposite sex unions. Same-sex couples
obviously cannot procreate. Some opposite sex couples may also de-
cline to bear children, but that can seldom be known in advance
of marriage.

Moreover, privacy values would be offended by official inquiries
into the procreative intent of marriage applicants, and if child-
bearing intent were required for a license, couples would be in-
clined toward deception. The State would hold no constitutional
means to force a married couple to procreate in any event.
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Intuition and experience make rational a belief that children will
more likely mature and flourish mentally, emotionally, and phys-
ically if raised by a husband and wife than by a same-sex couple,
and rationality is sufficient to uphold the classification based on
sexual orientation, at least in the context of marriage under the
Romer and Lawrence v. Texas decisions of the U.S. Supreme Court.

On that score, the fact that in some cases same-sex couples or
single parents might prove superior to a husband and wife in rais-
ing a child does not disprove the childrearing rationality of oppo-
site-sex marriage definitions. Every law of general application suf-
fers from inexactness between the objective aimed at and excep-
tional situations. For example, laws prohibiting polygamy or statu-
tory rape are constitutional despite the fact that in some cir-
cumstances, their objectives might not be served by a prosecution.

Similarly, the United States Court of Appeals via the 11th Cir-
cuit has upheld the constitutionality of a Florida statute that ex-
cludes homosexuals from adopting, even though some homosexuals
might prove superior in rearing a particular child than a married
sex couple, and this is a decision on January 28, 2004, in the after-
math of Lawrence, not before.

The Supreme Court itself in a variety of decisions has tacitly as-
sumed the rationality of State efforts to promote traditional monog-
amist family structure. In Reynolds v. United States, the Court sus-
tained the constitutionality of anti-polygamy laws, explaining, “An
exceptional colony of polygamists under exceptional leadership may
sometimes exist for a time without disturbing the social condition
of the people who surround it, but there cannot be a doubt that un-
less restricted by some form of constitution, it is within the legiti-
mate scope of the power of every civil government to determine
whether polygamy or monogamy shall be the law of social life
under its dominion.”

The 11th Circuit similarly explained in the Lofton case, “Al-
though the influence of environmental factors in forming patterns
of sexual behavior and the importance of heterosexual role models
are matters of ongoing debate, they ultimately involved empirical
disputes not readily amenable to judicial resolution as well as pol-
icy judgments best exercised in the legislative arena. For our
present purposes, it is sufficient that these considerations provide
a reasonably conceivable rationale for Florida to preclude all homo-
sexuals but not all heterosexual singles from adopting.”

The Defense of Marriage Act is not constitutionally flawed simply
because it probably does no more than declare by statute what the
Full Faith and Credit Clause means as regards same-sex marriage.
The Supreme Court commonly gives some deference to the views
of Congress, which make Federal statutes presumptively constitu-
tional. Thus, the Defense of Marriage Act declaration regarding the
Full Faith and Credit Clause is more than decorative, but probably
only marginal in its influence on the United States Supreme Court
if it ultimately came to address the constitutionality of the act.

With regard to the need of a constitutional amendment, I do
think it would be counter-historical to suggest that an amendment
has never been ratified in anticipation of a possible problem. I
think the income tax amendment is illustrative. Supreme Court de-
cisions did not make clear prior to the amendment that any Fed-
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eral income tax would tumble, yet Congress did enact the amend-
ment as ratified by the States in order to ensure that an income
tax could be leveled without constitutional challenge.

I have suggested in the column that I attached to my statement
in the Washington Times that there would be an appropriate step
for the Congress to consider in amending the Constitution simply
to ensure that prospectively, the State legislatures rather than
State courts interpreting State Constitutions shall decide whether
or not there shall be same-sex marriages.

I know that my good friend, the Honorable Mr. Barr, has sug-
gested that we should not tamper with what State judiciaries do,
but it does seem to me that Congress is explicitly entrusted in arti-
cle IV with ensuring that every State have a republican form of
government, which means at a minimum some sense of separation
of powers. I do not think that it does violence to our traditional role
of Federalism simply to ensure that it is a matter of State legisla-
tive choice rather than some exotic State interpretation of the Con-
stitution by its judiciary as to whether or not same-sex or opposite-
sex marriages should be permitted. Thank you, Mr. Chairman.

Mr. CHABOT. Thank you very much.

[The prepared statement of Mr. Fein follows:]

PREPARED STATEMENT OF BRUCE FEIN

Dear Mr. Chairman and Members of the Subcommittee:

I am grateful for the opportunity to share my views on the constitutionality of
the Defense of Marriage Act of 1996 (DOMA). In my judgment, DOMA legitimately
declares the meaning of the Full Faith and Credit Clause as applied to state same-
sex marriage laws; and, its singling out same-sex marriages from other state public
acts and records violates neither equal protection nor due process.

The Supreme Court of the United States has construed the Full Faith and Credit
Clause to permit a State to withhold recognition of laws or public acts of sister
States that would subvert a strong public policy to the contrary of the host jurisdic-
tion. At present, every State but Massachusetts confines marriage to opposite-sex
couples to advance compelling societal interests in optimal procreation and child
nurturing. Procreation is necessary for the preservation of the species. Traditional
marriage laws encourage procreation by offering both material legal advantages and
social esteem for opposite-sex unions. Same-sex couples cannot procreate. Some op-
posite-sex couples may also decline to procreate, but that can seldom if ever be
known at the time of marriage. Moreover, privacy values would be offended by offi-
cial inquiries into the procreative intent of marriage applicants. And if child bearing
intent were required for a license, couples would be inclined toward deception; and,
the State would hold no constitutional means to force a married couple to procreate
in any event.

Intuition and experience make rational a belief that children will more likely ma-
ture and flourish mentally, emotionally, and physically if raised by a husband and
wife than by a same-sex couple. And rationality is sufficient to uphold a classifica-
tion based on sexual orientation, at least in the context of marriage. Roemer v.
Evans (1996); Lawrence v. Texas (2003). On that score, the fact that in some cases
same-sex couples or single parents might prove superior to a husband and wife in
raising a child does not disprove the child rearing rationality of opposite-sex mar-
riage definitions. Virtually every law of general application suffers from inexactness
between the objective and exceptional situations; for example, laws prohibiting po-
lygamy or statutory rape despite the fact that in some circumstances their objectives
would not be served by a prosecution. Thus, the United States Court of Appeals for
the Eleventh Circuit has upheld the constitutionality of a Florida statute that ex-
cludes homosexuals from adoption, even though some homosexuals might prove su-
perior in rearing a particular child than a married opposite-sex couple. Lofton v.
Secretary of the Department of Children and Family Services (January 28, 2004).

Supreme Court decisions have tacitly assumed the rationality of state efforts to
promote traditional monogamous family structure. In Reynolds v. United States
(1878), the Court sustained the constitutionality of anti-polygamy laws, and ex-
plained: “An exceptional colony of polygamists under exceptional leadership may
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sometimes exist for a time without disturbing the social condition of the people who
surround it; but there cannot be a doubt that unless restricted by some form of con-
stitution, it is within the legitimate scope of the power of every civil government
to determine whether polygamy or monogamy shall be the law of social life under
its dominion.” The Eleventh Circuit similarly explained in Lofton: “Although the in-
fluence of environmental factors in forming patterns of sexual behavior and the im-
portance of heterosexual role models are matters of ongoing debate, they ultimately
involve empirical disputes not readily amenable to judicial resolution—as well as
policy judgments best exercised in the legislative arena. For our present purposes,
it is sufficient that these considerations provide a reasonably conceivable rationale
for Florida to preclude all homosexuals, but not all heterosexual singles, from adopt-
ing.”

Homosexual sodomy prohibitions held unconstitutional in Lawrence are sharply
distinguishable from opposite-sex marriage limitations. The former punished private
intimate action; enforcement required invasions of the bedroom; and, the state inter-
est behind the law was to uphold traditional moral prejudice against homosexuals.
The latter entail no punishment of private intimacies; enforcement implicates no
privacy interests; and, their purpose is not placation of homophobia, but to encour-
age an optimal child rearing environment.

DOMA is not constitutionally flawed simply because it probably does no more
than declare by statute what the Full Faith and Credit Clause means as regards
same-sex marriage. The Supreme Court commonly gives some deference to the views
of Congress, which make federal statues presumptively constitutional. Thus, the
DOMA declaration regarding the Clause is more than decorative.

DOMA also furthers the purpose of Full Faith and Credit: namely, state-to-state
comity and federalism. It is enshrined in Article IV, which also guarantees equal
state treatment for out-of-state citizens regarding state privileges and immunities.
DOMA reinforces the right of each State to chart an independent course regarding
same-sex marriage unwarped or vitiated by sister State policies. DOMA neither en-
courages nor discourages States from recognizing same-sex unions. It is scru-
pulously neutral on that score. The only policy promoted by DOMA is the federalism
celebrated by the Tenth Amendment.

Even if DOMA granted States marginally more constitutional space to refuse rec-
ognition of out-of-state same-sex marriages than permitted by the Full Faith and
Credit Clause, it would nevertheless be sustainable under the necessary and proper
clause of Article I as helpful to strengthening federalism. No State enjoys a legiti-
mate interest in the marriage rules for residents of a sister jurisdiction. Similar to
DOMA and the reach of the Full Faith and Credit Clause, the Supreme Court
upheld the power of Congress to authorize States to discriminate against interstate
commerce in ways that would violate the Commerce Clause in the absence of con-
gressional action. Prudential Insurance Co. v. Benjamin (1946).

For the reasons elaborated above, DOMA rationally advances the government in-
terest in optimal conditions for procreation and child nurturing. That Congress did
not attempt to address other potential Full Faith and Credit marriage issues is con-
stitutionally undisturbing to either equal protection or due process. Congress may
treat problems piecemeal based on the urgency of the evil or experimentation nec-
essary for learning. Wholesale or blanket solutions are not constitutionally man-
dated. Williamson v. Lee Optical Co. (1955).

In sum, DOMA is constitutionally irreproachable and contributes to the fed-
eralism saluted by the Tenth Amendment and the Full Faith and Credit Clause.
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The U.S. Constitution needs amending to prevent state court judges from usurping
legislative power to ordain same-sex "marriages" through exotic interpretations of state
constitutions or statutes.

The Supreme Judicial Court of Massachusetts exemplifies the usurpation, and has
provoked a proposed amendment to the state constitution to undo its judicial caper.

But curative political remedies are unsatisfactory. To apply them retroactively to dissolve
homosexual marriages legally entered under a judicial roof would be both wrenching and
unfair to the affected same-sex couples. Accordingly, a constitutional amendment to
forestall state judicial outlandishness in same-sex "marriage” litigation is justified.

By insisting the subject remain with legislatures or the people through popular initiative
or referendum, the contemporaneous consensus amendment would address a salient feature
of democratic governance, the customary yardstick for determining whether an issue is
worthy of enshrinement in the U.S. Constitution.

But for the Bill of Rights (a virtual codicil of the original Constitution), amendments have
generally concerned major issues of self-government, republican architecture: federal-state
relations; emancipation; the franchise; direct election of senators; a two-term presidency;
presidential disability or succession; the electoral college; the federal power to levy an
income tax; and, congressional compensation. The ill-fated Prohibition Amendment is the
exception that proves the rule.

The raging controversy over same-sex "marriage" raises a nontrivial question of
democratic governance: whether the policy will be determined by unrepresentative courts or
by a contemporary consensus that finds expression in legislative bodies or popular
initiatives or referenda.

Enlightened government generally resists abrupt changes except through commanding
majorities. Same-sex marriage would mark a sharp break from centuries of celebrating
matrimony as a union between man and woman to promote optimal procreation and child-
rearing. Whether such a dramatic departure in marriage law should be taken is thus a
decision more fit for legislatures than for courts.

Bans on same-sex marriages are persuasively distinguished from miscegenation laws
held unconstitutional by the United States Supreme Court in Loving vs. Virginia (1967).
Criminal penalties for interracial marriages were then part of a larger network of white
supremacy laws calculated to subjugate blacks, including discrimination in the franchise,
education, employment, housing, law enforcement, and otherwise. Their odious purpose
was white racial purity.

In contrast, contemporary prohibitions on same-sex marriages seek to further procreation
and optimal emotional and psychological nurturing of children. Unlike Jim Crow laws, the
prohibitions do not relegate homosexuals to subservience denied the franchise, equal
educational opportunity or constitutional due process. Furthermore, social prejudices against
homosexuals are receding daily.

A contemporaneous consensus amendment is necessitated by same-sex marriage
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exponents asking state courts to distort the original meanings of state constitutions, anti-
discrimination or domestic relations statutes to prohibit the reservation of matrimony to
opposite-sex couples. The provisions invoked before the courts were enacted in an era when
discrimination based on sexual orientation was passe. To interpret them today as mandating
recognition of same-sex "marriage” does violence to the meaning intended by their authors
and improperly crosses the line between judging and legislating.

The Massachusetts Supreme Judicial Court is exemplary, where a narrow 4-3 majority
fatuously interpreted the state constitution as intended to erase any distinction between
opposite-sex and same-sex marriage applicants. A few years before the Massachusetts
caper, the Hawaii Supreme Court had tortured the language of the Hawaii state constitution
in favor of same-sex marriages. A state constitutional amendment swiftly followed to
correct the judicial adventurism.

At present, a Massachusetts copyeat suit is pending before the California Supreme Court
occasioned by same-sex "marriage” licenses issued by the mayor of San Francisco despite a
recent California initiative defining marriage as a union between husband and wife. New
Mexico, New Jersey, New York, and Oregon are also ripe for avant-garde judicial decrees
requiring official recognition of homosexual "marriages” performed within their respective
jurisdictions or elsewhere.

Democratic governance principles, however, counsel support for entrusting that
controversy to legislatures or popular vote. Both sides are fairly represented in public debate
and legislative chambers. No artificial barriers impede the enactment of laws sanctioning
same-sex marriages, a proposition corroborated by impressive state and municipal
legislation that have banned discrimination based on sexual orientation, repealed
prohibitions on homosexual sodomy and penalized as hate crimes violence motivated by
homophobia.

Further, social change is invariably less jarring and more acceptable to the community
when the agent is popular consensus forged from all viewpoints as opposed to
unrepresentative courts listening only to a handful of litigants.

The contemporary consensus amendment should thus prohibit judges from interpreting
any pre-existing state constitutional provision or law as requiring official recognition of
same-sex marriages. The prohibition would permit courts to implement new additions to
state constitutions and statutes that expressly endorse homosexual marriage.

The demarcation line between old law and new law would, however, ensure that if same-
sex marriage proponents prevail, they will do so by convincing popular majorities, not by
persuading a handful of judges bent on social engineering.

Bruce Fein is a constitutional lawyer and international consultant at Fein & Fein and
The Lichfield Group.

Copyright © 2004 News World Communications, Inc. All rights reserved
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Mr. CHABOT. We have now reached the point where the Members
of the panel up here will each have 5 minutes to ask questions of
the witnesses and I will begin by recognizing myself for 5 minutes.

My first question, I address to all four panel members if you
choose to answer. I know it is impossible to predict with certainty
what courts might do or ultimately what the Supreme Court might
do in a given matter, but you all are the experts here and one of
the main purposes of the hearing is to determine this. What is the
likelihood that DOMA would be struck down by a Federal judge
and ultimately go to the Supreme Court and perhaps be struck
down there under either the Equal Protection Clause or the Due
Process Clause or Full Faith and Credit Clause or for any other
reason? Mr. Barr, if you would like, we can start with you and go
down the line.

Mr. BARR. Thank you, Mr. Chabot. As the primary sponsor of the
Defense of Marriage Act, I can perhaps offer the most objective
view in answer to your question. [Laughter.]

I think that it was and remains a very carefully crafted, limited
piece of legislation. Those of us, including many members of this
panel and the full Judiciary Committee, participated, as did many
of the individuals behind me, Reverend Sheldon, for example, par-
ticipated in the drafting of this and we kept in mind the precise
question that you, Mr. Chairman, have so eloquently addressed,
and that is will it withstand a challenge?

I think it will because it is narrowly crafted and it is clearly—
it limited itself to clearly those matters within the jurisdiction of
the Congress and did not go beyond it.

I feared at the time and would fear now that had we used it as
a proactive, defining piece of legislation, trying to force the States
to do something, that the answer to your question would be no, it
would not be held to be constitutional. But because we did in a
much more limited way, that is the drafting of it, I feel very con-
fident that it will be upheld.

Mr. CHABOT. Thank you. Mr. McCarthy? And if you could also
address not only whether it would ultimately be, but the likelihood
of a Federal judge striking it down and then having it go up the
process.

Mr. McCARTHY. Sure. The position of the ACLJ is that DOMA
is constitutional and should be upheld by judges before whom that
case is heard. However, it is always possible that a judge will come
up with a decision that doesn’t make sense, that just—I mean, if
you look at the Goodrich decision, I was talking to Mary Ann
Glendon, a professor at Harvard, the day after Goodrich came
down and she said she sat at the table with other faculty members
at Harvard, including Tribe and other liberals, and they were all
shocked by the decision in Goodrich. They were all surprised by the
decision in Goodrich. If you had asked them ahead of time whether
the court in Massachusetts would have ruled that way, they would
have said no, there is really no chance of that happening.

So in answer to your question, there is always a chance that a
Federal judge will strike it down and that is what we are con-
cerned about and that is why we want this insurance.

Mr. CHABOT. Thank you. Senator Hanes?
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Mr. HANES. Mr. Chairman, Members of the Committee, one thing
I learned early in my legislative career is that if you don’t know
the answer of something, you just say I don’t know.

The DOMA enjoys a widespread approval in our State. Our en-
tire State delegation to Congress voted in favor of it and our hope
is that it would be upheld. But as far as whether a court would
rule yes or no on that, I will have to invoke the “I don’t know.”

Mr. CHABOT. Thank you. Mr. Fein?

Mr. FEIN. I think the likelihood is extremely slim. Justice Ken-
nedy, whether or not Justice Scalia agreed, declared in the Law-
rence case that the decision would not cast a cloud over marriage
defined as between persons of the opposite sex, and the Supreme
Court has repeatedly stated that a lower court should never antici-
pate an overruling or a change in course by the U.S. Supreme
Court.

I don’t see, unless the Supreme Court backs away from that dicta
in Lawrence, any lower Federal judge deciding that the Defense of
Marriage Act is unconstitutional because it somehow burdens a
fundamental constitutional right that hasn’t yet been proclaimed
by the U.S. Supreme Court.

Mr. CHABOT. Thank you very much. My time has almost expired,
and by the time I got the next question out, there wouldn’t be time
to answer it, so I am going to yield back my time and defer to the
gentleman from New York.

Mr. NADLER. Thank you. Let me ask, and ask that you have a
brief answer because I have a bunch of questions to ask. Mr. Fein,
just following up on that last question, you do not believe that
DOMA would be held unconstitutional by the Supreme Court for
the reasons you stated, so therefore you do not believe in the neces-
sity of a constitutional amendment on the subject?

Mr. FEIN. I wouldn’t be so sweeping as to say there is no con-
stitutional amendment that wouldn’t deserve support, as I indi-
cated, one that is limited not to requiring or addressing whether
or not there ought to be same-sex marriages recognized but simply
one that stated if there is to be made that decision, it shall be by
State legislatures rather than State judiciaries.

Mr. NADLER. And that, of course, gets into the problem that Mr.
Barr was discussing about why should we tell State courts what to
do in interpreting their own Constitutions. Let that be up to the
people of the States through State constitutional amendments or
whatever.

Let me ask the members of the panel, in testimony from Senator
Hanes, I am going to read you a paragraph. He said as follows: “Al-
though he has more recently said that he would support whatever
the decision the President makes on the issue, another esteemed
son of Wyoming, Vice President Dick Cheney, said, and this is a
quote from him, “The fact of the matter is, we live in a free society
and freedom means freedom for everybody and I think that that
means that people should be free to enter into any kind of relation-
ship they want to enter into. It is really no one else’s business in
terms of trying to regulate or prohibit behavior in that regard. I
think different States are likely to come to different conclusions
and that is appropriate. I don’t think there should necessarily be
a Federal policy in this area.”
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Let me start with Senator Hanes and then ask the other mem-
bers of the panel, do you believe that Vice President Cheney is
wrong now in repudiating that view and supporting an amendment
and was right when he said this, or was he wrong then? Which
view do you—I mean, he can’t be right both times, so which do you
agree with? Senator Hanes?

Mr. HANES. Mr. Chairman, Congressman Nadler, I would have
to say that I would hope that he was right then, because I think
that 1s a much more accurate expression of what his philosophy is,
or maybe should be. So without looking into his mind, I would say
that I really like the first expression better.

Mr. NADLER. Thank you. Mr. McCarthy?

Mr. McCARTHY. It is more of a political than a legal question,
really, but I will say I certainly would disagree if he says that peo-
ple are entitled to enter into, “any kind of relationship they want
to.” If that were true, then polygamy would still be legal.

Mr. NADLER. Congressman Barr?

Mr. BARR. Mr. Nadler, I certainly don’t think that the Vice Presi-
dent in 2000 was advocating polygamy.

Mr. NADLER. He wasn’t thinking of it, clearly. [Laughter.]

Mr. BARR. I doubt it, and I doubt that he is now, either. But I
was struck at the time, that is during the 2000 election, by the elo-
quence and accuracy of the Vice President’s statement and that re-
mains my opinion.

Mr. NADLER. Thank you. Mr. Fein?

Mr. FEIN. I suggest maybe taking a paraphrase of Henry Clay.
Mr. Cheney thought perhaps it wasn’t as good to be right as to be
Vice President a second time when he changed his mind in an elec-
tion year.

Mr. NADLER. So you are saying that you agree with his first
statement, not his current statement?

Mr. FEIN. Yes.

Mr. NADLER. Thank you. The double negatives there are a little
confusing.

Let me ask Congressman Barr the following question. I, as you
may recall, voted against DOMA. I do not approve of it, but that
is not the point. DOMA really had two parts to it. One said that
if a given State recognized a same-sex marriage, nonetheless, the
Federal Government would not in terms of Internal Revenue Code
or anything else. And the second part of DOMA, which got most
of the publicity at the time, was that never mind the Full Faith
and Credit Clause, no State should have to recognize a same-sex
marriage entered into in the first State.

I thought at that time that that clause was unnecessary, because
the Supreme Court has recognized for 150 years the public policy
exception to the Full Faith and Credit Clause that says that if rec-
ognizing an act—if State B, recognizing an act of State A, would
be against its public policy, then despite the Full Faith and Credit
Clause, it doesn’t have to do that. It has been settled law for a cen-
tury and a half that that applies.

So when we had the miscegenation statutes, for instance, one
State, if it has an anti-miscegenation statute, was not compelled to
recognize an interracial marriage entered into in another State
until the Supreme Court struck that down, the whole subject.
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So I thought that that clause was either unnecessary because
they wouldn’t be forced to recognize in any event, or unconstitu-
tional because if for some reason they said the public policy part
was unconstitutional as applied here, then you needed a constitu-
tional amendment, not a statute to overturn that.

Do you agree that at this point, given the fact that the Supreme
Court, that no court has ruled on the public policy exception, that
it would be greatly premature to anticipate the decisions of the Su-
preme Court with respect to the public policy exception and assume
that the courts would force one State to recognize the same-sex
marriage from another State at this point, frankly, with or without
DOMA?

Mr. CHABOT. The gentleman’s time has expired but the witness
can answer the question.

Mr. BARR. I believe that it would be premature at this point to
presume that the courts will rule on either basis, either on the Full
Faith and Credit Clause or on public policy, once the issue is pre-
sented, which I am confident it will be over the course probably of
the next year or so. But one of the main factors leading to my oppo-
sition to any of the Federal marriage amendments is that it is pre-
mature. I disagree with them on substantive principle grounds, as
well, but I do believe they are premature.

Mr. CHABOT. The gentleman’s time has expired.

The gentleman from Iowa is recognized for 5 minutes.

Mr. KING. Thank you, Mr. Chairman. This has been an inter-
esting series of testimony here in the panel. I am trying to sort out
which one of you I actually agree with all the way down the line,
and I am not sure I do with any of you exclusively, and yet I agree
with some of what each of you have had to say, and maybe that
is a good measure of a good balance of witnesses, as some Members
of the minority party pointed out at the beginning of this hearing.

An interesting comment made by Mr. Fein, it is always possible
that a judge will come up with a decision that doesn’t make sense.
That almost echoes a number of things that I have said. As I
watched the Supreme Court in Massachusetts consider that deci-
sion, and that decision wasn’t made on Full Faith and Credit but
made on the fourteenth amendment, I assume—I have not read
that decision—but at least with that philosophy of equal protection
and the guarantee that that equal protection flowed over into rela-
tionships that have to do with sex and relationships outside of our
traditional marriage.

So when I see that flow from that court and I see how the United
States Supreme Court ruled in Romer v. Evans, it isn’t hard for us
to fast-forward in our legal and sociological and historical mind’s
eye to the point where a court would impose the fourteenth amend-
ment with regard to relationships between people and start us
down the path of, now we have preserved marriage and so we want
to guarantee that same alternative for same-sex couples. We would
also, maybe by the courts, resolve that we would have homosexual
marriage, but also civil unions, domestic partnerships, any series
of combinations of agreements that can be met between two people.
These things, by the way, do access benefits from employers and
from the taxpayers, and that is a big part of this equation.
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I would point out that we provide in the States in this Union a
marriage license, and a license is, by definition, a document that
gives you permission to do something which is otherwise illegal. It
is a privilege, not a right, to get married just like it is a privilege
to drive. It is not a constitutional right.

So we prefer and benefit marriage for all the reasons that Mr.
Fein testified, and as the remarks that I made in opening remarks,
and now as this list of alternatives gets long as we fast-forward it
into the future—marriage, homosexual marriage, civil union, do-
mestic partnerships, bigamy—where do we draw this line? Polyg-
amy? Group marriage?

And in the end, can you see into the future—I think I am going
to direct this at Mr. Fein—how this society, if imposed by one or
two simple decisions of the court, could then move forward down
the path of just simply, I will say, overturning the section of the
Utah Constitution that prohibits polygamy and take us to the point
where we could have group marriage of any combination, any com-
bination of sex, for the purpose of accessing benefits, retirement
benefits and health care and dental and all the series that come
with that? Where does this nation go if we start down this path?
I mean, isn’t it really a slippery slope that turns it into a nation-
wide group marriage, conceivably, at the outermost limits of this
direction we are going, Mr. Fein?

Mr. FEIN. All Supreme Court doctrines are matters of degree and
you can certainly extrapolate from decisions of the High Court that
final dystopia that you have described. But I do think if you exam-
ine the pattern of Supreme Court decisions, as well as at the State
level, it has a substantial congruence with changing public opinion
and orthodoxy. If orthodoxy does not in the popular mind come to
accept polygamy, I don’t see that finding expression in any Su-
preme Court or lower court decision, even how logically it might ex-
tend beyond same-sex marriages.

That is why, in my judgment, the way in which to forestall the
legitimate worries that you voice is simply by insisting, and this
would be an element of guaranteeing a republican form of govern-
ment, that decisions with regard to same-sex marriages shall be
made by the State legislatures in enacting new laws or enacting an
amendment to the State Constitution prospectively after the ratifi-
cation of an amendment. That seems to me a proper structural de-
cision of the Federal Government. It does not either favor or oppose
same-sex marriage. It says, if a decision is going to be made, it
shall be made by a contemporary consensus of the people.

Mr. KING. I would point out that in a local Iowa district court,
we had a dissolution of marriage that was issued upon a Vermont
civil union.

I see my time has expired, which I regret. Thank you, Mr. Chair-
man. I will yield back.

Mr. CHABOT. The gentleman’s time has expired.

The bells you heard, we have two votes on the floor. The first one
is a 15-minute vote and the next one is a 5-minute vote. We will
recess until noon, because it might be a couple of minutes before
or after that, but assuming that the votes are over, which they
should be, we will be in recess until noon. Thank you.

[Recess.]
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Mr. CHABOT. The Committee will come to order. If the witnesses
would take their seats again.

The gentleman from Virginia, Mr. Scott, is recognized for 5 min-
utes.

Mr. Scort. Thank you, Mr. Chairman.

I had one kind of preliminary question, and that is since we call
these things the Defense of Marriage, a traditional marriage, as I
understand it, is not affected by DOMA or by the proposed con-
stitutional amendment in any way, is that right?

Mr. FEIN. Yes.

Mr. ScorT. Okay. Under DOMA, one of the questions that has
kind of come up from time to time in different ways, but some of
us viewed it as either unconstitutional or unnecessary. If it is con-
stitutional under the Full Faith and Credit, are there examples of
a marriage in one State that was not recognized in another State?
I understand there are cases of cousins and other kinds of mar-
riages that may have been legal in the State in which it was per-
formed, but not legal in—another State did not have to recognize
it, is that right?

Mr. FEIN. I think the examples given were the era of miscegena-
tion laws, where marriages between persons of the opposite race,
different races, in one State were not recognized necessarily in
other States, which was accepted as an exception to the Full Faith
and Credit Clause because of strong public policy disagreement.

Mr. Scort. If a person had been married legally in another
State, moved to a State where those laws applied, what would hap-
pen in terms of inheritance? Would the marriage be recognized for
the purpose of inheritance?

Mr. FEIN. It wouldn’t be recognized for any purpose if the State
to which they moved had a strong public policy against recognizing
the marriage.

Mr. ScoTT. Are there Supreme Court cases on that point?

Mr. FEIN. With regard to the miscegenation laws, no. I think the
Supreme Court cases that address the public policy exception have
never had opportunity to address it in the concept of marriage. But
the general principle was articulated as strong public policy and re-
lied upon by the States to justify their non-recognition of certain
marriages between persons of different races.

Mr. ScoTrT. Under an Equal Protection evaluation, would this
legislation be subject to strict scrutiny and narrow tailoring, or
would it be judged by some other standard?

Mr. FEIN. I think the standard would be a rational basis test.
That is indicated, I think, implicitly, not explicitly, in Justice Ken-
nedy’s opinions, both in the Romer case and in Lawrence v. Texas,
where he didn’t explicitly describe a standard he was applying, but
that seemed to be the relaxed standard that he was using. The one
critical case post-dating the Lawrence decision by the 11th Circuit
did use the rational basis standard for determining whether or not
same-sex classifications were constitutional and it found a Florida
statute that precluded homosexual couples from adopting satisfied
the rational basis test.

Mr. ScortT. Is that on appeal?

Mr. FEIN. To the United States Supreme Court? I don’t know
whether a petition for certiorari has been filed in that case. The de-
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cision was rendered, Mr. Congressman, on January 28. Typically,
you have 90 days, unless you ask for an extension, to seek further
review.

Mr. Scort. We know that couples exist, whether they can get
married or not. I guess the question is, what rights ought to be
available to those couples, like inheritance rights, Social Security
benefits, that ought not be available to same-sex couples? We know
people will have children whatever we pass in terms of legislation,
and same-sex single uncoupled persons have babies.

What rights ought to be available, ought not be available to
same-sex couples that are available to different-sexed couples? In-
heritance rights? Social Security benefits? Right to file a joint tax
return? The proper way to hold property? Responsibility for each
other’s debts? Which rights or privileges or responsibilities should
not be available?

Mr. FEIN. I don’t think I would have the audacity to try to usurp
a primary legislative function. I think that is something for State
legislative officials to decide. I do think on that score, however, it
is worth considering whether or not those kinds of rights also are
denied to persons who have intimate relations even though they
don’t recognize it as marriages, such as brothers, sisters, brothers
and sisters, grandparents and children, and things of that sort, and
whether or not if there is to be an extension of the benefits that
characteristically have belonged to persons of traditional mar-
riages, whether the extension should go beyond those who are
same-sex couples as opposed to others of similar intimacy.

Mr. CHABOT. The gentleman’s time has expired.

The gentleman from Alabama is recognized for 5 minutes.

Mr. BACHUS. I appreciate that, Mr. Chairman.

Let me ask Mr. Fein or Mr. Barr or Mr. McCarthy—Senator
Hanes, I think you said you weren’t a legal expert, so you can an-
swer this question also, but I am not sure that you want to, but
feel free to. If the Defense of Marriage Act were struck down as un-
constitutional, what would be the likelihood that the public policy
exception in the Full Faith and Credit Clause doctrine would also
be held unconstitutional, at least regarding its application allowing
States to resist recognizing out-of-State same-sex marriage li-
censes?

Mr. BARR. I think as a—it is always difficult, as you know, Mr.
Chairman, to handicap these things, and not only that, but the
basis on which the courts might render the decisions. I would
think, though, that it probably—this sort of thing is like an elec-
tion. Once you see those first results come in, that indicates part
of a trend and I think that the house of cards would probably fall.

Mr. BACHUS. Mr. McCarthy?

Mr. McCARTHY. I agree.

Mr. BACHUS. You agree?

Mr. FEIN. I can’t see any distinction between saying that the De-
fense of Marriage Act would be unconstitutional, and it is largely
an echo of the Full Faith and Credit Clause, and yet have the pub-
lic policy exception survive Full Faith and Credit Clause scrutiny.

Mr. BAcHUS. Let me ask you this, Mr. Barr, being a former
Member, or Congressman Barr. In 1996, we passed the Defense of
Marriage Act. The vote was 342 to 67, almost general agreement
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that marriage was something worth defending. What do you think
that the—all of a sudden, we are hearing Members that voted for
this suddenly are no longer willing to defend or define marriage as
between a man and a woman. What do you see that as an indica-
tion of?

Mr. BARR. I am not sure—I haven’t followed it that closely in
terms of which Members that might have voted for the Defense of
Marriage Act now have switched and now would have voted
against it. I do think that there are, Mr. Chairman, a lot of folks,
such as myself, perhaps, although I am no longer a Member, who
remain very strong supporters of the Defense of Marriage Act, who
remain very strongly opposed to same-sex marriages, but who don’t
favor the remedy of a constitutional amendment. I think that the
number of people that fall in that category probably is very similar
to what it would have been back in 1996.

I think that, as you know, particularly on this Committee and in
the Congress at large, our Members take very seriously their re-
sponsibility. They look very carefully at these things and they can,
as many are now doing, drawing a distinction between one remedy
as opposed to another and finding that one may be within the prop-
]e;r jurisdiction and purview of the Congress but another might not

e.

Mr. BacHUS. Thank you. Senator Hanes, being you are from Wy-
oming, if the vast majority in my State, say 85, 90 percent of the
people, strongly believe that a marriage ought to consist of a union
between a man and a woman, do you think that we have the right
to enforce that policy within our own State boundaries?

Mr. HANES. Congressman Bachus, yes, I certainly would agree
with that, that we should be enforcing it within our own bound-
aries. That would express a very strong public policy, I think, in
favor of limiting marriages to a man and a woman.

In fact, we have a statute that says that very thing that has been
on the books since 1957. Wyoming was the very first State to adopt
a s’ilatement of that nature. As far as I can tell, we would still stick
with it.

Mr. BACHUS. Thank you. I yield back my time.

Mr. CHABOT. The gentleman yields back.

The gentlelady from Wisconsin is recognized for 5 minutes.

Ms. BALDWIN. Thank you, Mr. Chairman.

In listening to the testimony of the witnesses, I am noting that
marriage confers upon parties eligible to enter marriage a series of
benefits and obligations, responsibilities, privileges. When I was
serving in the Wisconsin State legislature in the 1990’s, we counted
the number of references to the words spouse, husband, wife, moth-
er, father, parent, et cetera, and specifically there were well over
1,000 provisions that presented responsibilities or rights, obliga-
tions to parties eligible to enter the institution of marriage.

I know there has been a lot of discussion during this hearing also
that marriage is predominately or primarily to protect and benefit
children. I guess I would note two inconsistencies. One is that in
many of the marriage statutes that I have seen, whether it is in
the State of Wisconsin or other States across the United States,
that many of those responsibilities are between the adult parties
and may or may not have relationship to protection of children.
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As Mr. Fein noted in his testimony, we have an inexactness of
laws. We don’t question when somebody applies for a marriage li-
cense whether or not they intend to have children, nor do we dis-
qualify people who, from the very appearance, couldn’t possibly—
perhaps they are senior citizens and we can make some presump-
tions about their capacity to have children.

And yet, I want to, I guess, note the reality that—and there are
not precise figures, but I think most experts would agree that well
over a million children in this country are being raised in gay and
lesbian families. Some have said that the number could be any-
where between a million and nine million children. They are being
raised in healthy, loving families by parents who could protect
them in additional ways could they secure these obligations, these
rights, these responsibilities, these benefits.

Now, I know we have talked a little bit about the inexactness of
the laws. I am also concerned about the inexactness of the research
that has been discussed here about the healthiness of families in
America. Mr. McCarthy, in your written testimony you said, and I
quote, “No research indicates that the offspring of traditional mar-
ital relations also trend toward greater health and more developed
social skills.” Then you go on to say that “claims that raising chil-
dren within a homosexual union is not damaging to the children
are entirely impeached by flawed constructions and conclusions.”

For the first point, you cite an article in the Washington Times
about one study regarding the benefits of marriage. For the second
point, you cite two studies that you claim debunk all of the re-
search that cites the benefits of raising children in same-sex fami-
lies. I would suggest to you that there is a great deal of research
that does indicate that two-parent families, including gay and les-
bian families, provide greater stability for children than single-par-
ent families. There is hardly a consensus.

I would go further to say, DOMA essentially emerged from a de-
bate that was occurring in the State of Hawaii. There was litiga-
tion in the State of Hawaii and the State was arguing against
same-sex marriage by saying that it is the State’s interest in regu-
lating marriage for the benefit of children and they were allowed
to bring expert witnesses of their choosing. Additionally, the plain-
tiffs in that case were also allowed to bring expert witnesses of
their choosing.

As a result of that trial, the trial court judge concluded that the
overwhelming evidence in terms of peer-reviewed studies, et cetera,
indicated that a very healthy family could emerge headed by gay
or lesbian individuals.

I note that my time has run out before I have had a chance to
pose the questions, but I guess I would leave with the rhetorical
question of, don’t these one to nine million children in the United
States deserve the equal rights of those who are raised in families
where they can seek the protections of marital laws?

Mr. CHABOT. The gentlelady’s time, as she indicated, has expired,
but if any of the witnesses would like to answer the question, they
are welcome to do so.

Mr. McCARTHY. I think it was addressed to me, so I would like
to answer it. The answer is yes, these children deserve all the ben-
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efits that a child would have in a two-family [sic] household, so I
agree with that.

However, the studies are overwhelmingly in favor of the fact that
children brought up in an opposite-sex family home are far better
off than children brought up in a fatherless or motherless home
which is what a homosexual relationship is or a lesbian relation-
ship is. Remember, a lesbian relationship, there is no father. In a
homosexual relationship, there is no mother.

We don’t need any—we have lots of new statistics on that. In
fact, I assembled 141 studies for the Governor of Massachusetts re-
cently, which I would be glad to send over to you. But the over-
whelming research even before this recent issue arose was that
children brought up in fatherless homes and children brought up
in motherless homes were far worse off in every indicia of analysis.

Mr. CHABOT. I would ask that the gentleman make those studies
available to the Committee——

Mr. McCARTHY. I would be happy to.

Mr. CHABOT.—and that they be made a part of the record, with-
out objection.

[The information of Mr. McCarthy follows in Appendix]

Mr. NADLER. May I ask a question?

g/h". CHABOT. The gentleman is acknowledged for 1 minute out of
order.

Mr. NADLER. Thank you. I just wanted to ask a question. Mr.
McCarthy, I think you just made that statement. You said the
studies all show that children brought up in two-parent father-
mother families are much better off than in one-parent families?

Mr. McCARTHY. Than in fatherless families or motherless fami-
lies.

Mr. NADLER. Do those studies compare two-parent families with
one-parent families, or do they compare—or are they both? Charac-
terize them, please, whether they compare father-mother families
with same-sex couples and see if there is a difference there. In
other words, I think I have seen any number of studies that say
that a kid brought up with a mother and a father is a heck of a
lot better than a kid brought up with a mother or a father, but not
together.

Mr. McCARTHY. That is what I am talking about.

Mr. NADLER. But are the studies that you are talking about, are
you aware of studies that show that kids brought up in a mother
and a father family are much better off or the same or whatever
than kids brought up with two fathers or two mothers?

Mr. MCCARTHY. Sure.

Mr. NADLER. What studies?

Mr. McCARTHY. The kid brought up in a family with two fathers
?r tviro mothers is being brought up in a fatherless or motherless
amily.

Mr. NADLER. But fatherless or motherless could be two different
situations. I am asking specifically—in other words, you can de-
scribe two women as fatherless. You can also describe a single-par-
ent family as fatherless.

Mr. McCARTHY. Right.

Mr. NADLER. So when you say that studies show that a fatherless
family or a motherless family, you could be talking about two dif-
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ferent situations. So the question I am asking is, are there studies,
and could you supply them if there are, that show the distinction
between outcomes for children brought up in a two-parent standard
mother-father family or in a two-parent same-sex family?

Mr. McCARTHY. There are. I don’t know the breakdown of how
many of which and how many of the other there are, but

Mr. NADLER. Can you supply them?

Mr. McCARTHY. I will provide you with a whole group.

Mr. NADLER. Okay. Thank you.

Mr. CHABOT. The gentleman will provide them to the Committee.
We appreciate that.

Mr. McCARTHY. Yes.

[The information of Mr. McCarthy follows in the Appendix]

Mr. CHABOT. The gentleman from Indiana is recognized for 5
minutes.

Mr. HOSTETTLER. I thank the Chairman.

Mr. Barr, Congressman Barr, good to see you back in this cham-
ber. As you were developing the legislative vehicle that became
DOMA, was it your understanding that the Federal courts would
be empowered to strike down Congress’s article IV authority with
regard to the Full Faith and Credit?

Mr. BARR. That the courts would be empowered—that Congress
would be empowered to strike——

Mr. HOSTETTLER. The courts. The courts.

Mr. BARR. The courts would be empowered to strike down

Mr. HOSTETTLER. Our article IV authority, the Full Faith and
Credit Clause.

Mr. BARR. That they would be empowered to? No.

Mr. HOSTETTLER. No. So the substance of the Constitution, the
wording of the Constitution is such that Congress may by general
auspice prescribe the manner in which such acts, records, and pro-
ceedings shall be approved and the effect thereof. There is no ad-
dendum to that that says, if the Supreme Court thinks it is okay?

Mr. BARR. Not as of my last reading of the Constitution.

Mr. HOSTETTLER. Right. And what we are talking about today is
suggesting that the court has the authority to strike down the De-
fense of Marriage Act, which I don’t think that that is found in the
Constitution.

However, Mr. McCarthy, in your written testimony, in two
places, you talk about the issue of DOMA and you say, as far as
DOMA goes, it is, one, justified as an exercise of clear Congres-
sional authority under the Constitution, and then two, of
undiminished constitutionality in light of intervening decisions of
the United States Supreme Court, which is interesting. Then later
on, you say the constitutional authority of Congress to regulate the
extra-State impact of State laws is patent in the Constitution and
established in judicial decisions. The text of the clause, Supreme
Court decisions discussing it, legislative history, and scholarly com-
mentary all reflect the broad scope of Congress’s power to regulate
the extra-State impact of State laws.

I am intrigued by that, because in both places, you give some
sense of credibility to the fact that even though the Constitution
says it, it needs some sort of judicial imprimatur placed on it. Is
that your belief, that
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Mr. McCARTHY. What I said was that in subsequent decisions
after DOMA was passed, DOMA has never been questioned. It
hasn’t been held unconstitutional, any part of it. To the best of my
knowledge, it hasn’t been—no part of it has been struck down. Let
me take back the fact that it hasn’t been questioned. It has been
questioned. There is a case in Nebraska right now, the Bruening
case, where it is being questioned and a constitutional DOMA is
being questioned.

Mr. HOSTETTLER. So what would happen if the Supreme Court
would strike down DOMA? What happens if—they struck down
Bowers v. Hardwick. The rationale behind Bowers v. Hardwick and
Lawrence v. Texas, actually a majority did, five of them, at least,
struck down that decision. But they suggest Kennedy in his opinion
for the majority and O’Connor in her concurring opinion suggest
that we are not talking about marriage.

But let us say tomorrow they say, well, the Congress let us by
with this. The people are letting us by with this. So we are going
to talk about marriage now. What would happen if they would
strike down the Defense of Marriage Act? Do you believe——

Mr. McCarTHY. We would have no protection with regard to one
man, one woman marriage. Those who want to protect marriage
and traditional marriage wouldn’t have their protection.

Mr. HOSTETTLER. Let me go on a heretical pathway to you. Let
us say that that took place and that the decisions in Massachusetts
and the conferrence of marriage licenses in Massachusetts, we have
folks move to Indiana, my State, where we do not allow for same-
sex marriage and same-sex unions. What would happen, practically
speaking, if the governor of the State of Indiana said we would not
recognize the marriage license of the people from Massachusetts?

To preempt you to a certain extent, I am not talking about Plessy
v. Ferguson or Brown v. Board of Education or previous governors
standing in the doors of schoolhouses. I am talking about the gov-
ernor of the State of Indiana saying, we will not recognize? What
would practically have to happen for that decision to be enforced?

Mr. McCARTHY. The governor’s decision?

Mr. HOSTETTLER. No, the Supreme Court decision.

Mr. McCARTHY. The Supreme Court decision striking down
DOMA?

Mr. HOSTETTLER. Yes.

Mr. McCARTHY. Well, the State would—first of all, you would
have to look and see if the State had a mini-DOMA. Thirty-eight
States have their own DOMA. But assuming that the Federal
DOMA was struck down, I would assume that the mini-DOMA
would be struck down, as well.

So that then leaves you with the right of the State according to
its own public policy to accept or reject a judgment from another
State, to grant it Full Faith and Credit or not grant it Full Faith
and Credit based upon that State’s own public policy.

So again, you don’t have nearly as much protection there because
the State could say under its public policy that it is not going to
reject same-sex marriages that come in from other States once
DOMA is gone.

Mr. HOSTETTLER. Without objection, may I have one more mo-
ment for one follow-up question?
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Mr. CHABOT. Without objection, the gentleman is granted an ad-
ditional minute.

Mr. HOSTETTLER. What would happen to the elected leadership
that would say, we are going to allow Massachusetts marriage li-
cense in the State of Indiana to be recognized? Do you have an
idea? If not, I could give you a good idea.

Mr. McCARTHY. I don’t have an idea.

Mr. HOSTETTLER. Well, they would be run out of town on a rail
and they would be voted out of office. So my question is very sim-
ply this, that though the court would say a thing, it takes an execu-
tive action to enforce that, which is what Hamilton said when he
said, it may truly be said to neither have force nor will, the judici-
ary, but merely judgment and must ultimately depend upon the aid
of the executive arm even for the efficacy of its judgments.

So I just ask that question because sometimes whenever we get
folks together to talk about issues of constitutionality, we tend to
believe that once the Court says a thing, that that is like divine
revelation and that someone has to follow that.

Mr. MCCARTHY. Yes.

Mr. HOSTETTLER. But, in fact, it does take an executive action to
give animation to that decision.

Mr. McCARTHY. That is not only true but it is a concept in con-
stitutional law that has been virtually lost in the increased author-
ity taken by the judiciary in this country.

Mr. HOSTETTLER. Thank you. Thank you, Mr. Chairman.

Mr. CHABOT. The gentleman’s time has again expired.

The gentleman from California is recognized for 5 minutes.

Mr. ScHIFF. Thank you, Mr. Chairman.

I would like to ask each of the panel members about their inter-
pretation of the proposed amendment. Is this an amendment, based
on its language, that seeks to ensure that DOMA is upheld, that
the principle of DOMA that one State should not have to enforce
the marriage laws of another State is upheld? Is that the purpose
of this amendment, or does the amendment really—is it designed
to go beyond that and say, not only will we preclude any State from
being able to enforce its marriage laws on another State, but we
want to take away the ability of any State to interpret its own laws
regarding the institution of marriage? Which of these two purposes
is the design of the amendment?

Mr. FEIN. Congressman, could you describe which amendment
you are referring to?

Mr. CHABOT. If the gentleman would yield, the purpose of this
hearing is actually DOMA as opposed to the constitutional amend-
ment, but the witnesses are welcome to comment on it if they
choose to do so.

Mr. ScHIFF. Mr. Chairman, this is related to DOMA because if
the purpose of this amendment was simply designed to avoid the
result that DOMA might 1 day be held unconstitutional, then the
amendment might be drafted to basically use the same exact lan-
guage as DOMA and say that no State shall be required to recog-
nize the marriage performed in another State. That is obviously
not the language of this amendment, which I think begs the ques-
tion of what is this amendment designed to do?



51

Is the issue here really that we need this constitutional amend-
ment because DOMA might be 1 day held unconstitutional, or is
the design something greater than that, where really the constitu-
tionality of DOMA is irrelevant, because even if DOMA is constitu-
tional, even if the people of California, my State, don’t need to rec-
ognize a marriage in Massachusetts, that is not really the end of
the subject because the proponents of the amendment still want to
preclude the people from Massachusetts from making a decision
about its own institution of marriage.

Or more simply, I guess the question would be put, if this was
about DOMA, shouldn’t the amendment simply state that one State
need not enforce the marriage laws of another, or that in Federal
jurisglictions, that a marriage is between a man and a woman? Mr.
Barr?

Mr. BARR. I think the gentleman from California is correct. The
plain language of the most recent permutation of the Musgrave-Al-
lard amendment, I think, answers the gentleman’s question. Mar-
riage in the United States shall consist only of the union of a man
and a woman. It is clearly a proactive piece of legislation, or resolu-
tion here, that seeks to define marriage for all of the States of the
Union, which is very, very different from the intent and the prac-
tice of the Defense of Marriage Act. It goes far beyond DOMA.

Mr. ScHIFF. Does anyone have a contrary view on the panel?

Let me ask this, then. In Massachusetts, same-sex marriages
may be performed sometime in May, as I understand the time
table, and there is a constitutional convention going on or a possi-
bility of a constitutional amendment. Let us say that someone chal-
lenges the failure of another State sometime after May to enforce
the decision of the Massachusetts courts, that a couple from Massa-
chusetts moves somewhere else and seeks to enforce part of the
covenant of marriage in a different State. That would be presum-
ably challenged in court. What is the swiftest that kind of a case
%ould ?reach the Supreme Court and be resolved by the Supreme

ourt?

Mr. FEIN. It could go as quickly as a year. There are special pro-
visions since it is a pure question of law, so you wouldn’t need a
long trial. To take a case from the district court directly to the
United States Supreme Court, it has happened on perhaps a half-
dozen occasions, bypass the circuit court standard. If the Court
wanted to put it on accelerated review, as was done in McCain-
Feingold, you could probably get a decision in a year’s time because
we are not talking about extensive fact finding.

Mr. ScHIFF. So probably the best case scenario, you could have
a decision in a year, more likely somewhere between a year and 2
years?

Mr. FEIN. Yes.

Mr. ScHIFF. So at least for the next year, it is likely that DOMA
will be the law of the land for at least another year.

Mr. FEIN. Yes.

Mr. ScHIFF. Now, each of you, I think, has expressed the opinion
that DOMA is probably constitutional. You have all acknowledged,
I think, that some courts might find it differently, but your reading
of it is it is constitutional. Can you hazard your own sense from
zero to 100 percent of the likelihood of its being upheld?
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Mr. CHABOT. The gentleman’s time has expired, but the witness
can answer the question.

Mr. BARR. I think probably in the high 80’s or 90 percentile that
it would be upheld.

Mr. CHABOT. The gentleman’s time has expired.

The gentleman from Florida is recognized for 5 minutes.

Mr. FEENEY. Thank you, Mr. Chairman. I certainly appreciate all
the witnesses. It is a very divergent set of viewpoints for four peo-
ple that I assume pretty much consider themselves relatively con-
servative and we appreciate a diverse group of conservatives on an
issue of this importance.

Mr. FEENEY. I want to suggest a couple of things. Mr. Fein, I
agreed with much in your testimony. You did suggest one reason
not to adopt a constitutional amendment at this time was that it
would be dealing with behavior prospectively that has not occurred
on the bench yet and that you didn’t know of any examples of
where that had occurred.

I would suggest that at least portions of the fourteenth and fif-
teenth amendment, after we emancipated the slaves in the thir-
teenth amendment, we sort of prospectively looked at what certain
States may do after the thirteenth amendment in terms of denying
the vote to people, for example, or denying Due Process or denying
Equal Protection. I think that was one of the reasons the four-
teenth and fifteenth amendment were enacted, to head off subse-
quent behavior.

I want to finish a few thoughts because I am going to ask you
a question and I would like you to address that.

It seems to me the biggest difference over whether or not we
ought to adopt a constitutional amendment is the predictive wis-
dom of the witnesses, because you agree on the merits of protecting
marriage, I think, pretty much, and Mr. Barr and Mr. Fein to some
extent don’t think that DOMA will be struck by the Court. Mr.
Hanes doesn’t hazard a guess. He has certainly taken the wisest,
perhaps, and safest view. And then Mr. McCarthy, on the other
hand, has the same fear that a lot of us do, which is that we may
very well see a very aggressive Court.

I would point out, just as the predictive powers of people that un-
derstand the Massachusett’s Constitution was not very successful
in terms of predicting the Goodrich decision, and as we see increas-
ingly in our U.S. Supreme Court, we now have six Justices that
have very happily cited foreign laws. Off the bench, what they have
said is even scarier than on the bench. Justice O’Connor says they
are increasingly going to rely on foreign law in determining deci-
sions. You have got Justice Ginsburg, who gave a full speech about
how important it was to do comparative analysis in reviewing U.S.
law.

And finally, you have got Justice Breyer, who is actually solic-
iting law professors and law students and others to make sure that
they go out and do homework about what other nations are doing
so that they can help before the U.S. Supreme Court explain what
other countries are doing. We have got 191 other nations recog-
nized by the State Department, and, of course, Representative
Goodlatte and I have—so my point is, the predictive power of what
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thle Supreme Court may or may not do on this is awfully scary to
rely on.

And then finally, I would like Mr. Barr or maybe Mr. Fein to ad-
dress the points I have raised, but in Mr. Barr’s case, I would like
you to—and I appreciate your great leadership on civil liberties
issues. I agree with much and sympathize with much of what you
have said historically. I admire you for it. But I don’t find anything
offensive in the langauge I see to the tenth amendment or to the
Constitution itself.

Number one, I see judges routinely amending the Constitution
from the bench, violating article IV, as Professor Fein said. And
certainly the Framers expected that the Constitution would have to
be amended on a regular basis, which is why they put the proce-
dure in there. So attacking the amendment process, if it is done
rightfﬁlly under a republican form of government, I find to be a
stretch.

And then finally, the language of the amendment actually em-
powers the legislature. It is actually protecting tenth amendment
powers of elected representatives from unelected judicial activists.
I actually find the language to be consistent, if your goal is to pro-
tect marriage with the scheme of the entire Constitution and the
tenth amendment.

But maybe if you could address that, Mr. Barr, and Mr. Fein, if
you would address some of my points, I would be grateful. Again,
I appreciate all the witnesses because this is a very complicated
issue in terms of trying to get to where we want to go.

Mr. BARR. This really, and I appreciate the gentleman from Flor-
ida’s kind comments, I think this gets us back, I think, to some ex-
tent to the discussion we were having earlier with the gentleman
from California, Mr. Schiff, and that is the real purpose of the
amendment as distinguished possibly from the purpose of the De-
fense of Marriage Act. I think the two are completely different.

The proposed Musgrave-Allard language seeks to do one thing
and one thing only, I think essentially, and that is to define mar-
riage for all of the States of the Union. The Defense of Marriage
Act did just the opposite. It said that, by implication, that each
State defines its own and for purposes of Federalism and pursuant
to the specific mandate contained in the Full Faith and Credit
Clause, no one State can force its view of marriage, contrary view
of marriage, on any other State. I think that is precisely the form
of Federalism, the republican form of government, essentially, that
the Framers had in mind.

I just have real trouble under the Ninth and the tenth amend-
ments with Congress stepping in in this forum and defining,
proactively defining marriage, and I think that is the difference be-
tween the two. The Defense of Marriage Act was very defensive.
This amendment is a proactive definitional amendment for the
States. It seeks to do something in the place of the States.

Mr. CHABOT. The gentleman’s time has expired. Mr. Fein, if you
would like to respond.

Mr. FEIN. Mr. Congressman, I think you are accurate in stating
the breadth of the article V amending power, but I think it is also
true there has been an unwritten tradition that has grown up, cer-
tainly since the Bill of Rights, that customarily, we amend the Con-
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stitution when it deals with fundamental rules of governance, the
franchise, the direct election of Senators, two-term limit on the
Presidency, et cetera, and that the one exception to that tradition
was the prohibition amendment that, I think in retrospect, turned
out to be ill-conceived and it was later repealed.

So I think that in examining whether a same-sex marriage
amendment is appropriate, it is not just focusing on the predictive
ability to determine whether some future Supreme Court may in-
dulge in some of the exotic interpretations of Due Process or Equal
Protection that have dismayed so many in the recent years, but
also whether the subject matter itself relates to matters of demo-
cratic governance that falls within the unwritten rules of when we
amend the Constitution.

And on that score, that is where I have suggested that to fit
within that rubric, we really ought to be thinking about ensuring
that if there is a break from the past customary understanding
that marriage is between a man and a woman, we ought to insist
that it is done by contemporary consensus through the legislative
process or through referenda. That is consistent with this unwrit-
ten rule of the way we govern.

And I know myself, I testified against a flag burning amendment,
not because I thought it is great to burn flags, but that is not the
kind of thing, in my judgment, that the Constitution should be
amended to address. Similarly, the victims’ rights amendment,
which may have some good features to it. And it is on that score
that I would be very reluctant to go broader than the amendment
that I have suggested should be examined.

Mr. CHABOT. The gentleman’s time has expired.

The gentleman from Virginia is recognized for 5 minutes.

Mr. FORBES. Thank you, Mr. Chairman. I wish I had more than
5 minutes, but since I only have 5 minutes, I am going to ask you
to do something that I hate to always do, and that is give me either
a yes, no, or I don’t know answer to three quick questions.

The first one is, would you agree that the Constitution of the
United States should not be used to force any State to recognize
that marriage constitutes anything other than a relationship be-
tween a man and a woman? Each of you, if you would.

Mr. FEIN. Yes.

Mr. FORBES. Anybody else?

Mr. BARR. I don’t think that it ought to be used to define it one
way or the other.

Mr. FORBES. Okay. Anybody else?

Mr. HANES. I guess I would give you a no.

Mr. FOorBES. Okay. Secondly, do you believe that DOMA standing
alone can ensure that the Constitution will not be used to impose
upon any State a definition of a marriage other than a relationship
between a man and a woman?

Mr. BARR. I don’t think the DOMA can guarantee that.

Mr. MCCARTHY. I don’t think it can, either.

Mr. FORBES. Okay.

Mr. HANES. No. I would give you a no, also.

Mr. FORBES. Let me just shift to my last question. I would like
for you, if you can—I know that you all or many of you believe that
DOMA will be upheld, but you also know the arguments against
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it. Would you differentiate for me from an intellectual and philo-
sophical basis, as opposed to, Mr. Fein, your statement earlier that
the Court may not, for example, determine that polygamy would be
available because it hasn’t reached, and I don’t know what your
words were, community standard or perhaps an acceptance, be-
cause that flies in the face of what we hear so often from the oppo-
nents on this Committee, that we should measure rights in terms
of whole numbers or percentages or where the vast majority of peo-
ple are. If it is a right, it is a right.

Differentiate for me, if you would, philosophically and intellectu-
ally the arguments that differentiate between a polygamist group
that would argue that they should have the same arguments avail-
able to them versus a same-sex couple as opposed to its relation-
ship with DOMA.

Mr. FEIN. I think the arguments are not those of Aristotelian
logic, because if you look at polygamists’ relationships during the
time of Brigham Young in Utah, you didn’t find a collapse of the
State there. Indeed, it was very prosperous for long, long years.

I think it is simply a matter of convention and what is accepted.
That is the way in which the law oftentimes works. If you tried to
ask to make a clear intellectual principle distinction as to why it
is somehow more harmful to society if you have a polygamist rela-
tionship and children reared there as opposed to what happens
with same-sex marriages, I don’t think it can be done.

But you have to recognize that in the annals of constitutional
law, it is prevailing orthodoxies that trump intellectual honesty
time and again, and you can just look at Plessy v. Ferguson and
Brown v. Board of Education, between 58 years, what had changed
in the Equal Protection Clause and separate but equal. The
langauge hadn’t changed at all. Public opinion changed. The Su-
preme Court changed.

So if you are suggesting the principle could lead at some time to
recognizing polygamist marriages, that is conceivable if public opin-
ion changed that way.

Mr. FORBES. Where do you measure your public opinion? Is it 20
percent, 25 percent? How do you measure that and gauge that, or
is it like obscenity, you just kind of know it when you see it?

Mr. FEIN. The way in which—these are public opinion that finds
their way into the intellectual chambers of judges. They don’t use
a barometer to say it is above a certain kind of level. It is some-
thing that escapes Euclidian formulas.

But if you look, I say, and try to extrapolate historically, you
have got to get at least to a level of maybe opinion polls running
40 to 60 or 50-50 before typically judges would feel bold enough to
try to steal a march on time in doing something in advance of pub-
lic opinion.

Mr. FORBES. Does anybody else have an opinion on that? Bob?

Mr. BARR. I think it is changing. It is becoming, I think—courts
are paying too much attention to that, I think perhaps, and it also
leads into what Mr. Hostettler was saying, that courts are now
paying more and more attention to this amorphous concept of for-
eign decisions and policies in foreign countries and international
organizations and so forth. And here in this country, too, aside
from the merits of the Lawrence v. Texas decision, I was somewhat
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disturbed by the courts’ reliance on, well, the mood of the country
has changed.

So I think that the answer to your question, which is a very rel-
evant one, is it is changing, has changed a great deal, and courts
are paying a lot more attention to that and I am not sure that is
a good thing.

Mr. McCARTHY. I would like to respond to that, if I may. I don’t
think it has to do with just what the popular opinion is on a sub-
ject. I think it is what the cultural elite believes on a particular
subject, and what the cultural elite believes determines political
correctness which trumps the truth.

And in terms of your philosophical and legal answer to the ques-
tion regarding the polygamists, both philosophically and legally,
there is no reason why a polygamist’s relationship should not be
recognized under the criteria set out in the Goodrich decision and
in the Lawrence decision, to a large extent.

Mr. CHABOT. Thank you. The gentleman’s time has expired.

I believe that all the Members of the panel that wished to ask
questions had the opportunity to do so. I would—the gentleman is
recognized.

Mr. NADLER. Thank you, Mr. Chairman. I ask unanimous con-
sent that all Members have five legislative days to revise and ex-
tend their remarks and submit additional materials for the record.

Mr. CHABOT. Without objection, so ordered.

Mr. NADLER. Thank you, Mr. Chairman.

Mr. CHABOT. Thank you. I want to thank all the Members up
here for attending and those that were here before. I want to par-
ticularly thank the panel of witnesses here for their testimony. I
think it was excellent and will be very helpful to these House
Members as we consider this issue, which is quite significant, I be-
lieve, to the future of our country.

If there is no further business to come before the Committee, we
are adjourned. Thank you.

[Whereupon, at 12:55 p.m., the Subcommittee was adjourned.]



APPENDIX

MATERIAL SUBMITTED FOR THE HEARING RECORD

PREPARED STATEMENT OF THE HONORABLE STEVE CHABOT, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF OHIO

Today, we will hold the first in a series of five hearings to examine issues related
to the state of marriage in America. As Chairman Sensenbrenner and I recently an-
nounced, these hearings will generally explore the need for potential legislative or
constitutional initiatives designed to protect traditional marriage.

This morning, however, we will review legislation that was passed by Congress
on an overwhelmingly bipartisan basis and signed into law by President Clinton in
1996. The Defense of Marriage Act, commonly referred to as “DOMA,” contains two
key provisions.

First, for purposes of federal law, DOMA recognized marriage as consisting only
of a union between one man and one woman. Second, it provided that no unwilling
State, under its own laws, can be required to recognize a marriage certificate grant-
ed by another State to a same-sex couple.

Importantly, DOMA was passed under Congress’ authority under article IV, sec-
tion 1, of the Constitution, known as the “Full Faith and Credit Clause.” That
clause provides that “Full Faith and Credit shall be given in each State to the public
Acts, Records, and judicial Proceedings of every other State; And the Congress may
by general Laws prescribe the Manner in which such Acts, Records, and Proceedings
shall be proved, and the Effect thereof.”

Many experts believe that the Defense of Marriage Act should survive constitu-
tional scrutiny. Supporters of this position include my friend and former colleague
Congressman Bob Barr who authored DOMA and is testifying today. In addition,
the Clinton Administration’s Department of Justice twice stated that the Defense of
Marriage Act was constitutional during the House Judiciary Committee’s consider-
ation in the 104th Congress.

It is relatively clear that Congress is empowered to specify by statute how States
are to treat “public records” issued by other States, which would appear to include
marriage licenses. It also appears that if Congress has the power to prescribe “the
effect of” public records, it can prescribe that same-sex marriage licenses issued in
other states have no effect unless a State wants to give it effect.

Other respected individuals believe that DOMA could be declared unconstitu-
tional, often citing Justice Kennedy’s majority opinion in Romer v. Evans. Romer
struck down, under the Equal Protection Clause, an amendment to the Colorado
constitution which provided that neither the State nor any of its subdivisions could
prohibit discrimination on the basis of sexual

orientation. The amendment, Justice Kennedy’s opinion for the Court stated,
“classifies homosexuals not to further a proper legislative end but to make them un-
equal to everyone else.”

More recently, some have argued that DOMA may also be challenged under the
Equal Protection Clause under the Supreme Court’s decision in Lawrence v. Texas.
In that case, the Court struck down a state law criminalizing only same-sex sodomy.

This hearing will explore these issues, the constitutional basis for DOMA and the
bipartisan policy it embodies. Specifically, we will review whether DOMA will re-
main a firewall, as Congress intended, that protects one State whose public policy
supports traditional marriage from being forced to recognize a same-sex marriage
license issued in another State.

Before we begin, I also want to acknowledge that this has become a high-profile
and politically-charged policy debate. Some proponents of same-sex marriage have
even made the unfortunate accusation that any legitimate discussion of this issue
is being used for election year gain. This is clearly not the case.

(57)
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This issue has been pushed to the forefront by liberal activists who have chal-
lenged traditional marriage laws in the courts. By rogue judges legislating from the
bench and ignoring the will of the people. And by a handful of elected officials, from
New York to San Francisco, who have disregarded their own state laws regarding
marriage—laws they have sworn to uphold.

We are here today because of those actions and events, not because of a political
agenda or election year plot. In light of recent developments, we have an obligation
to review the current status of the Defense of Marriage Act—legislation which
passed the House by a vote of 342-67 and the Senate by a vote of 85-14. I hope
the members of this committee, our witnesses and observers will keep that in mind
as we begin discussions on a policy issue that will have a profound impact on the
future of our nation.

PREPARED STATEMENT OF THE HONORABLE JOHN CONYERS, JR., A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN, AND RANKING MEMBER, COMMITTEE
ON THE JUDICIARY

As we begin today’s hearings on the Defense of Marriage Act, we all know that
the real question before this Committee is whether this Committee and this Con-
gress will pass a constitutional amendment enshrining discrimination into the Con-
stitution. Such a move is not only unnecessary, it is divisive and extreme.

The amendment is unnecessary because each state is free to reach its own policy
determination on this issue. President Bush set off the alarm bells on this issue in
February when he said there is a grave risk “that every state would be forced to
recognize any relationship that judges in Boston . . . choose to call a marriage.”
This statement is totally false.

Through out American history, disputes over marriage, divorce and adoption have
all been dealt with on a state by state basis. Any legal scholar can tell you that
no state has ever been mandated by the full faith and credit clause to recognize a
marriage from another state that conflicted with that state’s public policy.

The President’s statement also completely misunderstands Massachussetts law,
which specifically voids any marriage performed in that state if the couple is not
eligible to be married in their home state. That means it will be impossible for out
of state residents to use a Massachusetts same sex marriage to circumvent their
own laws.

It is also inappropriate to argue that Congress has been forced into this position
by virtue of “activist judges,” as the president has done. Any one who has followed
this debate realizes that the individuals in San Francisco, Portland, and New Paultz
New York who have pressed this issue are elected officials, not judges. As a matter
of fact, it is judges in California who have stopped the licenses from being issued.
For the President to suggest otherwise, is not only disingenuous, its dishonest.

The amendment is divisive because it pits our citizens against each other con-
cerning a matter that should properly be left to the states. The reason our founders
developed our system of federalism is to permit the states to experiment on matters
of policy such as this. We don’t need a one size fits all rule which treats the citizens
of San Francisco and New York in the same manner that people are treated in
Grand Rapids. Doing so is more likely to inflame our citizens rather than placate
them.

The amendment is constitutionally extreme because it would for the first time in
our nation’s history place intolerance into our constitution. We have had debates
about civil rights in our nation before, many of them in our own generation. We
have fought to end slavery, liberate women, safeguard religion, and protect the dis-
abled. We have even survived a debate over interracial marriage. However, never
before have we sought to legislate discrimination into our nation’s most sacred char-
ter as the Musgrave amendment would do.

If this Committee wants to engage in a debate concerning gay and lesbian rights,
we ought to be passing a federal law which bans hate crimes, or protects these indi-
viduals against employment discrimination. We certainly shouldn’t be spending our
time on a divisive and toxic wedge issue deep in an election year.
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April 1, 2004

Honorable F. James Sensenbrenmer

Chairman

Committee on the Judiciary House of Representatives
2138 Rayburn House Office Building

‘Washington, DC 20515

Dear Chairman Sensenbrenner:

During yesterday’s hearing on the “Defense of Marriage Act” I was asked by the Acting
Chairman of the Committee to provide some documents. Enclosed are the documents requested
which include studies of children brought up in fatherless and motherless families.

1‘%urs,

Vincent P. McCarthy

VPM/Ip

Enc.

*

& South Matn Street
PO. Box 1629
New Milford, Connecticut 06776
(860) 355-1902
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EYIDENTIARY BASE T

A universal social institution

As legal institution of the state, martiage dates back to the earliest known legal code, that of Hammurabi ca.
1780 BCE, and contracts exclusively non-incestuous adult unions of men and women —i.e., exactly its present
form as in the Commonwealth of Massachusetts, so with respect to age of conseat, consanguinity and sex of
the spouses without change for nearly 4,000 yeats.

U.$. Supreme Court Justice Sandra Day O’Conznot’s recently acknowledged that American coutts are increas-
ingly adjudicating with i ional theozy and dent in mind, and she specifically instanced Lamrence 7.
Texasit a case with important implications with respect to family and marriage law. It is fitting that the present
Statute should th ce the Code of H: i among its rational bases, coming as it does from a
prototypically matriarchal, by contrast to patriarchal culture, and offeting as its rationale for various detailed
testrictions on martiage (dnfer akid), a diverse range of arguments that while comfortable in content and tone to 2
large part of humankind--pethaps the lagest past—may seem strange to us. Examples of these, and of addi-
tional international and millenial precedents ate detailed in the endnote section.i

EVIDENITARY BASE IT

Marriage and Procreation is the foundation of the family

Evidentiary Bases 1V ~ VI discuss the effects on childzen of family strcutures that depive them of either a
mother or a father. But a separate matter, social science confirms that children suffer when biolgical famifies do not
persevers across generations®, that is, when childtens’ own households lacks a capacify to reproduce themselves by
raising biological children who themselves raise children who go on to establish stable, harmonious families.¥

‘The stable, harmonious, mulligencratianal family therefote atises in direct proportion as ane man marties one
woman who then stay married, raise biological childrcn, who in rn do likewise. Evety departure from this
standacd thesefore reduces the likclihood of mubigenenational siabikpy. Furthermore, the stability of society is di-
rectly dependent upon the degree to which such multigenerational familics are present within a society.¥

Evidentiary Base 111

The two sexes are not fungible

TILL. The biology of foms sgpisns demands both male and female germ cells for procreation; the species is inca-
pable of asexual reproduction (in contrast to lower terrestrial species); embryonic and fetal human central nery-
ous system development, including that of the hrain, the organ universally acknowledged as the seat of con-
sciousness, personhood and “identity”, has recently been confirmed undet notmal conditions to be dichoto-
mously differentiated along male and female sexual lines, determined by the fetus itsclf shortly after conception,
as long suspected." Human (indeed all terrestsial higher biological) anatomy™ is starkly dichotomized info two
forms of stark bivlagical heterosesual differentiation. Thus, the number of differences between the human male ge-
nome and the human female genome is approximately 2.5 times greater than the mumber of differences be
tween the human genome and the chimpanzee genome,» ssixixia

UUL2. Al rrarriages of one rman and one woman are inberently similar entities, » homogeneous community of such un-
ions, whereas unions of two men and unions of two women fractute into two distinct communitics.

A society that validates marriages plus “same-sex marriage,” will create three separate-but-equal communities
with statkly unequal demographics, differential impact on children (to be documented) 2nd different multigen-
erational capacity<:
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"  male-fernale families as known throughout human history with the preponderance of chil-
dren;

" acommunity of female unions with some minor dependents;

* 2 community of female unions with the smallest proporton® of minor dependents.

To fractute society in this way a massive social iment most of the " of which
would not be known for many generations. However, there exists a significant body of evidence demonstrating
that “the two sexes aze not fungible;” nor ate they fungible even when divided up by sex into male unions and
female unions, so that “4 community made up...of one [sex]. s diffetent from a community composed of hoth
[sexes];” and a community composed of onc sex is also different from a community composed of the other
sex:

1

An extensive, widely-cited nationwide social-science survey devoted to identifying the major differ-
ences between malc unions and female untons.™

2)  Anoverview of the extensive dimorphic (“gay and lesbian. ..”) sociological literature that, pezforce, has
had to dichotomize both within the wider social science academic and clinical thetapeutic professional

ipli and the specialized li and subspecialties exclusive to and for homosexual pair sub-
populations. =i
3)  The Sowial Organization of Sexcuadizy, the latgest and most well-respected social science study of sexuality

ever performed in America, conducted by a team of reseatchets at the University of Chicago, funded
by the National Institutes of Health in tesponse to the AIDS crisis, and teferenced repeatedly in
Amicus Briefs to United States Supteme Cout signed by the all the major health, public health and
social science professional osganizations as definitive in its findings.

From the fitst source, we may draw a aumbet of important conclusions. [Additional conclusions will be added
from the later two].

TI12.1. A community made up exclusively of one sex is different than a community composed of both sexes; a
community made up exclusively of one sex is diffetent than a community composed exclusively of the other
sex.

*  Froma nationwide survey (conducted by and fot the the gay and lesbian community and published in
a peer-reviewed journal of general social scicnce readership) on the differences between 706 male un-
fons and 506 female uni (with added s to marsage), the following may be gleaned.
(Additional details ate tabulated in the endnote section). On average, female unions last 4.9 years,
male unions 6.9 years and fitst marriages 11.0 years™. OF the female unions surveyed, less than 1/5 of
1% endured 40 years or more; of the male unions, slightly mare than 2/5 of 1% had. Of all combined
male and female unions, fewer than 8% endured 15 years (4 yeats longer than the average length for
fitst marriage). Five times as many mardiages endure longer than this.

®  22% of female union households atc cating for children, with a mean of 0.4 pez household; 10% of
male union households are caring for children with a mean of 0.17 per household and 69% of marricd
households were caring for children with a mean of 2.1 per houschold. (The population replacement
rate is also 2.1 children for evety two adults.)

"  Tn female union households with children, 74% of the children come from priot heterosexual maz-
riages; in male union households with children, 79% of the children come from priot heterosexual
marriages; in martiages with children, only 10% of the children come from prior marriages*= For both
female unions and male unions, therefore, 2 major source of children is divorve, which has itrefutably
been demonstrated to be in itself cxtraordinarily harmful to children. Thus, in granting legal status to
male unions and female unions, for its claimed benefits to adult men and women, the state would be
knowingly furthering and encoutaging an action with well-established harmful effects on children,
‘That majot sousce, in the case of female unions is nearly four times, and in the case of male unions,
nearly fives times as great as all other sources of children combined.
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The argument has been made that granting marital status to male unions and to female unions will stabilize
both these unions and therefore society. However, data from the same sutbey indicates exactly the opposite: Tt
will institutionalize a radically different definition of martizge and is likely thetefote to destabilize society to the
extent that marriage as propetly defined stabilizes it. This is because the survey found that:

" 9% of female unions and 37% of male unions had non- sin such
agreements are 50 rare as to be immeasurably small and ate in fact precluded in all mainstream ecli-
gious mattiage rites.

*  10% of members of female unions and 30% of bers of male unions additionally admit to break-

ing those agreements; By contrast the vast majority of marriages are completely monogamous™®, 11%
of married individuals have violated their matital vows at some time.

= One of the most carefully reseatched studies of the most stable male unions, The Male Conple, was re-
scarched and written by two authors who themselves comprise such a union—a psychiattist and a
psychologist. Its investigators found that of the 156 male unions studied, only seven had maintained
sexual fidelity; of the hundred unions that had been together for mote than five years, none had been
able to maintain sexual fidelity. The authots noted that “The expectation for outstde sexual activity
was the rule for male couples and the exception for heterosexuals.”sii

Another important parameter of marriage is public health, as reflected by issuance of marriage licenses. The
survey data found the following:
® 5% of members of female unions and 12% of membets of males unions admitted to engaging in
frankly unsafe sexual practices outside their unions during the prior year.

*  An additional 5% in female unions™* and 30% in male unions™ engaged in what was termed “safe”
practices, but were were either HIV poitiove or not monogamous. In these instances, the CDC uses
the term “safei’” because the risk of transmitting HIV ot sexually transmitted disease T substantially
greater than zcro, especially among men, regardless.

' Anadditional 4% of members of ferale unions and 61% of members of male wnions engaged in ¢i-

ther frankly “unsafe” or “safet” sexual practices within their relationships.

" 56% of members of female unions and 36% of male unions engaged in sexual practices that placed
themselves, each other and individuals outside their relationship at 0o tisk for HIV or sexually trans-
mitted diseascs. »¥

" 6% of members of female unions and 19% of members of male unions were unaware of the safety of
their pattnet’s outside sexual activity during the prior year.

* 7% of women in female unions and 28% of men in male unions ate at risk for AIDS; 8% of men in
male unions are HIV positive.

= AIDS plays a significant role in the formation of 9% of female unions and in 29% of male unions.
(Fhete is no evidence that it has any signifi tolc in the fc ion of

The question nceds to be zaised as to what constimtes an appropriate alteration i the structure of marriage as a
 facio response, in significant measure, to a medical and public health crisis, if, indeed, any response of such a
kind is apptopriate. The case may be made, rather, that the pressute to so respond represents a tacit admission
that the public health strategies presently in place—having arguably failed, given that the incidence of new HIV
infections, and high-risk behaviors among youag me is once again sising, as the CDC just reported—

th tequite a fund I re L with the widely held impression that the relation-
ship between male homosexual practice and AIDS is a statistical anomaly, or that homosexuality, the single
highest tisk factor for AIDS, is innate and irreversible,

The above data, gathered by and for the commusity of male unions and female unions for the purpose of self-
study makes it abundantly clear that the legalization of these unions will do nothing to tetard the spread of
AIDS within the network of men who have sex with men; nor, indeed withia the smaller group of women who
ate at risk as well via altetnate transmission vectors.

BVIDENTIARY BASES IV-VIL
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Children fare best when raised by their own married mother
and father

The Easly Childhood Longitudinal Study, Kindergarten Class of 1998-1999 (ECLS-K), was sponsored
by the National Center for Education Statistics and provides data on children. The BCLS-K base-year sample is
composed of survey statistics on ca. 22,000 children enrolled in more than 1,200 kindergarten classes nation-
wide, that is 3.9 million children. As the data is being made available for analysis in real-time as it emerges, pre-
liminary publications are being It d by social scientists to guide clinicians and policy makers.

Child Trends in Washington, D.C. is 2 non-partisan, not-for-profit research institution sponsored by the Wil-
liam and Flora Hewlett Foundation, the John . and Catherine I MacArthur Foundation, the David and
Lucile Packard Foundation, and the Annie E. Cascy Foundation. Interim dat from the study was assembled by
ChildT'rends and grouped into three rarget areas where children “lag behind” in development. The target areas
ate:

1) Health
2) Cognition
3} Social and Emotional Development

The children were first interviewed starting in kindergarten of 1998-1999 and they will be followed until 2004,
with an eye to making recommendations concerning what can best be done to ensure that these children will
catch up to their peets, and to prevent children in the future from falling behind, Preliminary conclusions may
be drawn as the data stream nears its conclusion. But the fact that the study was designed to generate data over
a six-year pexiod is worth noting: Signifcant pokcy recommendations are awiiting the final resul of longitudingl sindies,
excamining large nambers of childven (~3,900,000) upon whors ibe impact of their recommondiation widl fudl most acsrchy =% As
we consider making majot changes in the most fundamental of social structures, we should also consider the
scope of the impact studies we would want to conduct in advance.

Oge of the major background aausa/ conditions being studied for irs impact on these target areas is Famify Siro-
fure. The chat below combines all the results to date in a siagle graph:

Millons of U.S. Kindergarten Children Lagging Behind 1998-199g: Total 2.2 Milion of 3.9 Millan

Number of Children in Millions

W 3 i
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2 - ol it
MEDICAL  SOCIAL&  INTELLECT ~WMEDICAL& INTELLECTE MEDICALE  MEDICAL&
T SOCAL&  SOOMLA  INTELLECT  SOCIAL&

ENO &
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Area of Problam

One feature of the above chart is painfully simples: 5% of all kindesgatten children in the United States lag
behind in all three areas. The single ically largest contri y factot to this dq ing handicap is that
55% of them do not live with both their biological mother and father.

EVIDENTIARY BASE IV
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Children raised in other settings are subject to increased risk of
disadvantage and harm

For children, the salient feature of a femalc union is its fatheressness, for the simple reason that this research
has overwhelmingly demonstrated that any and every departure from the standard, often unattainable ideal
of a biological mother and father matricd for 2 enfire lifetime raising their own children is associated with
quantifiable deficits in children at every stage of the Lifecycle, persisting not only into the adulthood of the
child, but even into the next generation.

From fatherless homes come 63% of all youth suicides, 90% of all homeless and runaway children, 85% of
all children with with behavioral problems, 71% of all high school dropouts, 85% of all youths in prison,
well aver 50% of all teen mothers. Not all of these problems can be camsed by fatherless alone, but it
would be foolish to set outdeliberately to design a social structute that deliberately institutionalizes it.mix

The same is true with respect to male unions and motherfessness, but the proportion of male unions with
children is much smaller than of female unions with children (sec data cited above and following). In addi-
tion, only recently has it occutred to anyone to question whether children actually need mothers, so that
the reseatch confirming they indeed do, convincing as it is, is smaller than that for fathers, whose necessity
was first questioned some forty years ago.

With respect to fatherlessness, quantifiable deficits oceu in literally every atea of development—social,
psychological, intellectual, educational, emotional, relational, medical, even with tespect to longevity, as
well as with respect to sexuality, likelihood of cigatette use, dug and alcohol abuse, age of onset of sexual
activity and kkelihood of teen or earlier pregnancy.

Furthermore, although these deficits can be mitigated by the addition of outside individuals of the oppo-
site sex, and less-so by additional caretakets of the same sex, they can under no citcumstances ever be en-
tirely mitigated dless of the meas taken. There is no reason whatsoever to think that the mere
addition of a legal document will undo the damage that no altetnate measure of any other kind has ever
been show capable of doing. Not, given the enormous conscrvatism of human evolutionary biology,
should this be sutprising: The human nervous system evolved over four billion years anticipating 4 lengthy
immession in a physical and emotional environment shaped predominantly by two distinctly diffeseat and
differently-behaving creatures. However much plasticity that same nervous system also evolved to use
creatively, it will stretch only at the cost of increased tension, and every system has its breaking point.

Fatherlessness & a host of difficulties

Table:

On the following page is a table of numbers. The numbers refer to summaries of findings from over 140 repre-
senfative studies on children who have been raised without fathers for any reason. The left side of the table lists
the kinds of problems associated with fatherl ordered ding to theit freq of appeatance in the

randomly selected studies. It provides a zough index of how wide a range of problems are associated with father-
lessness.

At the bottom, is a shorter table that cross-references every study by age-group, illustrating that the fatherless-
ness produces problems throughout the lifecycle and into the following generation.

Thus, for example, one may read off from this chart that associated with fathetlessness in the teen years are an
increased liklihood of early sexual activity, drug use, delinquency, and much else. Drug use, however, persists
into adulthood as well. Following the endote section are summaries from all of the studies as well as the cita-
tions and references.



omdeionap) |

Aopp

Kmay

wofyas

SILIOT [eo0s

DOV

sais
IS yIIq sof

Forows

Tagonb e

S210ATp
SEoussamoON
WEHINAY

65

Zanuopt sopucd

Furpess
poopueqe
Sprme
Wa0sIJ]98
Sonqe

STy 15osqE
Furpoaymvalq
109031

WHTdOdd



66

Mothetlessness & a host of difficulties.

As noted above, only recently has it been considered that children might not need mothers. Therefore the lit-
crature demonstrating they do is sparser than that demonstrating their need for fathers. Nonetheless, it exists
and is growing recently™ in the wake of an increse in the number of single father familics generated primatily
by divorce. Here, too, the literature results are unsuzprising: Childten do not do well when they lack moth-
ersi, 3 phenomenon that is found in both out cultures and in others, and their need for both mothers and
fathers is different at diffetent ages. Furthermore, the cffect of absent mothets and absent fathers has been
noted to affect boys and gitls differently, even by those hers inclined to discount any dfferential effect
whatsover on the absence of a mother versus that of a father, or indeed, of an absent patent altogether. i
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Endnotes

Lol Traq, then called “Bavel” or “Shesheq” in Mesopotan
i “Solicimde for the views of forcign and infernational comts also appearcd in last term's decision i Zawrenev. Tixar In
ruling that consensual homoscxual activity in onc’s home s constitutionally protected, the Supreme Court sclied in part on a
series of decisions [rom the European Court of TTurman Rights. T suspect that wilh time, we will rely increasingly on intema-
tional and forcign law in resolving what now appear to be domestic issues, as we both appreciate more fully the ways in
which domestic issucs have inlemational dimension, and recognize the rich resources available 1o vs in the dedisions of
foreign courls”, Remarks lo The Ceater for Tnternational Studies , Allanta, Georgia, Oclober 28, 2003, Sandra Day
¥Connor , Associate Justice, Supreme Court of the United States.

" From the Code of TTammurabi: “Bel, the Lord of Tleaven and Carih, called by name me, ITammurabi, o further the
well-being of mankind. In future time, through all coming gencuations, let the king, who may be in the land, observe the
words ol dghteousness which T have written; let him nol aller the law of the land which T have given.. ..My words are well
considered” TTammureabi also noted that failure o comply with the code, approximately 20% of iis nearly 300 articles being
devoted to marriage and family-velated matfers, would be punished not by a divine patriarch, but by the Grear Mother
Goddess, one of whose major concerns appears evidently lrom the context of the code 1o haye been family stability, faith-
fulness, well-being and itergenerational continuiry -

Furthemore, the illegality o comisastival same sex srarviages fas bien @ st matier of proeedins for as long as we have writren ze-
cotd of the subject—1750 years—and poing fazther back, redaction of formally-memorized oral disputes regarding preciscly
his sarme issue go back 2400 years, We again refer (o disputes that look place in the context of Lhe great lourishing of Tragi
legal cultuze but as later cvltivated within the expatiiate Judean community antique Pumbedita. The written redaction in
Tractate ITullin 92a-b of the Talmud Bavli refer o disputes thal occurred in nearby Sura during the early years of exile afier
the: Babylonian conquest, and would have been pertinent both fo the expatnate community itsell and the surronnding soci-
efy.'Uhd tavget passage being analyzed is the phvase * 7y wedgdind ous mry sages, 46558 phvoes of sibor: ™ e logal comment by Ulla
Yen Tshmacl {ca. 250 CE begins, “ Lk iy prcss f sibior sgfr- o dhe thivgy commareienis abligasss for gomiles, of 9hich iy abvgss
oy thtve: One, Shev do wof wie ol o fowwiad warsiqge eonlvact Selveen moen.

Thus, while Male Unions have long cxisted (for at least 2400 vears), they have also long becn tnder a legal proseription thar
is actually obeyed and noted as such by admittedly hostile critics: For the (one of such commentary is somelhing like, “Cven
Herdow’l do s i, the tone of a famously conquered gronp of religions exiles now fiving among the famously costmo-
politan Babglonians.

‘I'he medieval Western European scholar Rashi (Solomon Issac), writing from within an analogous expatriate community in
a diffexent, bur equally sophisticared, location (1voves, l'rance, ca 1080 1Y), seven hundred years larer, and likewise observ-
ing the unchanging nature of developed human society, extends the same legal obscrvation with further details relevant to
the present situation in post-Puritan Massachusetts. He cxpands further by adding this commentary to the above passage in
Tractate Iullin:

T iver thangh they |sociely al \acge] may enguage i harmscaal Sehavson; and shough somie s gocifioilly diigraty o puassiolur partyer |he:
here uses the special TTebrew words Lo designate such pariners, lerms which we therelore realize must have exisled, unre-

i the region near Likrit

arkably, in lirance and in third century Lraq, if ot huadreds of yeacs eaclier as well] #gy g go.io far ar to grant.uch relasion-
hipe legadséains. " We learn therefore that the designation of such tmions with specific forms —Male Unions™, “Female

Unions®—is scarcely a new idea; noris it a new idea that socicty has universally refrained from granting such unions legal
stalus
To abstract and summarize the dbove:
Tirst, homosexual activity per sz is not specilically at issue in this ancient legal discussion of the behavior of sodiely at lagge—
regardless of the fact that it is specifically prohibited for members of the subgroup discussing the issue,
Second, the discussants and their neighbors, who are lising some thonsands or ndreds of years ago in the rwo instances
described, ate scarcely naieve (we ate not more sophisticated than they are, it is a conceit of ours to belicve soj—the dis-
cussants fully recopuize that some individuals in their surround choose w live openly with *same-sex partners” and these
individuals designate their “same-sex unions” with distinet terms;
Thixd, a further cxamination of related passages in the same body of legal texts would reveal a highly muanced discussion as
1o (he many general differences perceived ( exist belween male unions and female unions;
Fourth, nonetheless, the &g/ recognition of such unions remains permanently forbidden by the surrounding societies, the
prohibition is respected i fact, and the socictics ave praised for respecting the prohibition
These points lead 1o the final legal poini, namely, the ancient assessment as 10 oz e a bruch it wold b were: s
tioning of such unions fo be allowed—fully recoguizing that they have always cxisted, have cven had special names, thar
‘homoscxuality has always existed and that their 7being legally sanctioned appears to have nothing to do with homosexuak-
ity per se.
This point is brought out in much the same fashion as in the preamble to the Code of I Lammuabi, that is, in the mytho-
pocic, as opposed (o logical-scientific style peculiar 1o the culture whence it azose, hence with more a “legendary (han a

al* basis. (Though keeping in mind Justice’s (*Connor's admonition, we should be prepared 1o be opened-minded
in onr assignment of tith-valne. In any event, a greater weighting of scientific evidence will follow in the subsequent

e satic-
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pages) We refer heve to the legendary claim, central to Western Commeon 1aw, that the the legal code governing a4 human

beings, arose immediately post-Flood—the so-called “Noahide Code™ {also known in some tradmom as \mual Law™,

that Law of “Nature’s God” embedded tacidy in American tradition without reference (o the Tlood, espedially in the 1or_u_|
of “Nataral Rights”, but in content litle: d|.~ungm.~|ml;lel s 1he “Noahide Taws™)

But the Flood ifself ocamred in conscquence of a g/ legal breach—or so the legend says: Genesis Rabbah 26:5, which is

a redacted oral complement fo the written Tegal discussions of the Talmud—explains the precise balance of crime and pun-

ishment that lay behind the Flood as follows, 7 garenadion of the finad was ol sliiionsind frovy e mosfid st ey s manvinge

o | LU o s el s e for e el et

Although these specifics of the caulionary Lale have been lost w i the common retelling, a hint ol onginal intent remains in

the paiting of men and women only, of o s and female beasts only, walking Lva by fwo np the gangplank (o their

new home, such pairs the only way to proscrve life, When we grow too sophisticated to remember ancient legal precedents,

such childlike Lales serve as visual muemonics in their stead.

Lhe key word in this passageis — T [TT11
passages cited previously the standard Hebrew ferm fov marviage contracts was nsod—Auesénd Thus, wo nndorstaud thar
this new commentator was most likely writing from within the Greck commmumity. This community, like the those in Assyr-
ian and pre-Christian Babylonian, and the post-Merovingian French commmnitics, was well-known for the sophistication of
its cosmopolitan culture, Like the latrer two, it was also characterized by an intense phase of development of Jewish legal
philosophy and dispulation. But the Greek period of ca, 100-200 BCE is especially well-known known for the intense inter-
action thal accurred between the moral philosaphy of Jndsism—with its concomitant legal cods, a code that strucinred the
family as we know it today—and that of the Greeks—whose multiple codes allowed for a family stracture that veflected the
polymorphism of the intrigues of Olymypus.

Lest this matexial appear too far afield, some final observations are in order. At present, outside of the world of Orthodox

Hebrow scholarship, little atrention is paid to the legal material contained in the 45-plus volumes of the L almud propex, and
Lo the many hundreds of thousands of volumes of printed legal commentary and decision that has grown up as continuoos
cross

5

v

ale beas

gumons b= whose origin is the Greek gonitor, meaning martiage. In the

elerenced organic whole over 2,400 years. Bul in lact, this body of work represents humankind’s oldest. and largest
continuous record. o' legal reasoning, It should nof. be surprising that we find in it reference to the matter at hand
Butitis important Lo vnderstand dow #is Joak of feged commentary sees it (even il 1Uis nol necessary o accept thal undersland-
at face value, as well

B suciad soteoct of he comomprtary.

Tu each of the instances referenced above, although the commentators were Jewish scholars performing legal
excpesis within tha framework, they understood their larger ole to be “a light unto the nations™,. Hence, some-
thing (hat would be sedously harmlul 1o humankind as a whole could not simply be dismissed as immaterial be-
cause, alter all, “it only allfects shere?” TTence the attention paid Lo the “Taws of Noah™, and in particalar the sed-
onsness of the punishment associated with the writing of same-sex mariage contracts, veflects a lager obligation
the writeas considered to have heen placed upon themisclyes. "L, cach commentator knows he muse speak not
only to his fellow I lebrew-speakers, but w all his fellow men and wotmen: w72y i I'or example, Rashi frans-
Tated many Hebrew writings into French; the leading 'I'almudists in every era were routinely consulted by the
leading scholass of the surounding community Babylonian, Greck, Chistian), In spitc of the tense rclations that
compuise the more well-known surface history in each of the associated eras. In this fashion, for example, Tal-
mudic law became the basis or early Church law and subsequent Luropean secular law

o Tnexchof the instances referenced above (as it inberent in all Talmudic discussions), #e commennore wndiestunt’

themsilves speaially fo b speaking o fhe gemerations, onc legal commentator to the next, no marter that the gap may
be hundreds or thousands of years, one reminding the next of his obligation, and of the precedents that have
been established, and of the reasons behind those precedents. Tach time the discussion is extended somewhat,
varied slightly to fit the circumstances, the precise document is perhaps new: the exact language may be diffecent,
the supporting reforences cxpanded, but the fomdamental basis remains unaltered

o Cloady, there must have arisca a nced, at the time, to re-cmphasize these particular 7 clse they would

ot have been highlighted. But s is uusuxpr_\sima, as the exas in question were sophisticated ones. And since the
commentators were certainly not speaking a74 10 the outside community, there must have been some witkin theic

o commmuniy, ton, pressing p against rthe tunditional restrictions. "I s is hardly snnrising, needless to say.
* Incach of the instances reforonced above, the discussion docs nof fake place o an isolared osoreric wligious
but in a sopk d, ity at larpe. Thus a p is established in

each inslance between (he Tewish pmnwn md the larger community within which the Jew 1~].\ comumunity resides.
Tacitly, in such a portrait, cach sustains the other.
*  I'hus the discussants were ravely pedants or navel-gazers, they ave in fact directly engaged in the large issues ot
their community and of the conmunity at luge: Rashi, for cxample, cngaged in direct negotiations with Godfrol
on of the Merovingians, prior 1o his leading the first Crosade.
S0, too, today: 'The legal point and counterpoint requives extension once agaim; the dominant culbure is a new ong; the issuc
not, for neither is the level of sophistication new nor what s at risk new. The individuals have changed; but the roles
scarcely. The call across the generations is the same and it is for all (o hear.
sh, 1i ] (1984). Lamilies with problem children. In A Doyle, 2. Gold, & 13. 8. Moskowilz (1ids), Children in [
nder stress: New dircetions for child development, 1o, 24, $an Francisco, CA: Jossey:

3ass.
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san, M., Moore, K. A, & 7ll, N. (1990). Identifying snccessful familics: An oversiew of construets and sclected meas-
wcs. Washington, DC: Child Trends

=i As Tound in s mass; though the researcher considers his work valic for human beains as well. Dewing, ., $hi, I,
Horvath, $. & Vilain, F. Sexually dimorphic gene expression in monse brain precedes gonadal differcntiation. Anganiar Brain
Resuarrh, 118, 82 - 90, doi:10.1016/30169-328X(03)00339-3, (2003)

i apart from a small proportion of people with congenital or acquired medical conditions

* Although a debate has arisen as (o whether there might exist some genelic factor influencing Lhe later adoption of a “ho-
mosexual identity” by an individual, to date, in fact, and conteary to a mistaken popular impression, no such genetic factor
has cver been identified, and numerous rescarchors who claimed fo have found such a gene or genctic factor (or who weie
miseprosented as having made such a claim} have subscquently retiacted (or denied) their claims. Sce following roferences
*Mann, C. Genes and behavior. Sazwa 2641687 (1994),

Billings, P. and Beckwilh, . Techuology Review, July, 1993 p. 60.

=i "(3ay Genes, Revisited: 1oubts arise over rescarch on the biology of homoscsali
1995, 1. 26

=i Hamer, 13, H., ct al. Response fo Risch, N., ef al., "Male Sexual Orientation and Genetic Fridenee,” Science 262 (1993),
Pp- 2063-65.
™ gee references cited above in Base 1

* references 1o be cited following

## lyrgant, 8. & Demian (1994). Relationship characteristics of American gay and lesbian couples: Findings from a national
survey. Jumial of Gy and Lesbian Socid Serviies, #(2), 101-117.

Scicatific American, November

= his dichotomy has followed inevitably becanise once pairing fakes place wigg sesual lines rather than amrethem, the

differentiation of the problems of couples along those same lines is an unavoidable consequence of the (ractuzing of the
o of vl bkewise along sex

ines.

“I'he clinical literature devoted to the problems of marriages, by contrast, shows no such fracture ling, for the evident reason
that the potential fracturc line between the sexes is “wedded” within the marital rclation itsclf, rather than amplified by an
exlernal division along that line.

In his famovs tocsia, 7947, George Orwell imagined scpazated bands of mea. and women roaming the strects in sharp -
tual antagonismn, They shared tie name, “anti-sex leagues”, though it wasn'L sex per se that was stamped oul within each
group, but rather “crc ibes (or species). Thus does
“Same sex marriage” dhive a social wedge info the biological division of the sexes, where marriaga proper binds over the
divide.

s tribal Tove™ as it were—as though male-Temale Tove fruly were rctos

Tt would be natural therefore L0 ask, then “Are there also quantifiable dillerences between mardages and male unions, mar-
riages and female vnions? Many of the same researchers who have carcfully documented the differences between male
unjons and [emale unions w7 (here exist no diflerences between male unions and marrdages, female unions and marrages,

Bul a moment’s reflection makes i apparent tha ence has been discovered between
male wions and female wnions, then at least one of the two kinds of vmions tst differ from maviage with respect to that
difference berween them, and that difference has simply been overdooked—they can’t 4z be just like marriage vet different
from cach other

this canmot be: 1 even a single di

In fact, it is nororiously difficult to prove a nogative, and the studics attempting to show that male unions or female vnions
{ick any salient differences with respect Lo nartage are extremely sparse and suller [rom their inability adequately to cover
the necessary bases.

=t |t has been fav casicr for rescarchers dispositively to uncover the differences berween male unions and female wnions—
since they need only consider the dilTerences between men and women—than 1o uncover the dillerences between Lhese
and marriages, since in the one istance and man is missing and in the ofhor a woman is, and these absences arc statistically
characteristic.

Thus, when we Lum (o Lhe clinical literature, we will find that il supplements Lhe survey thal had just been discussed wilh
additional diflerentiating specifics betyween male unions and female, leaving us with implicit, bur solid evidence of a Zrs
way distincrion as well. Noncthcless, this rescarch inevitably docs reference marriage as well, highlighing some of the thice-
way differences explicilly

Itis worth anticipating here that the stuchwal ditferences i the relationships among the adults ave a2z ensiigy sgparai s
aud are not necessarily, or indeed, are simply 7o/, the cause of the varying impact on any dependent children of heing raised
in familics where the parents are in the form ol a marriage, a male union or a female vnion. As will be documented such a
differential impact. does indeed exisLand is severe.

##+ Bayant, 5. & Demian, op. cit.

= United Stales Census Bureau, 2000

=ibid.
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=i The anthors have a category called “monogamy with agreed exceptions” that [ have combined with their third carcgory,
“non-monogamy”

i See Lawwann et al., sbe Soevad Opgasizatron of Sty Sexwal Practices i the Urted Sy, Chicago: University of Chicago
Press (1994)

= |3 McWhivter and A, Mattison, 7 Mok Conpler Haw Redationitipr Peredip (Hoglewood Cliffs, N |+ Prentice-Hall, 1984),
p.3

= The authors do nol quantitale the actual dsk associaled with this len; it is greater than 074 however.

= 'I'he authors do not quantitate the actual risk associated with this tormy, it is greater than 0% however.

w5 0% risk o ATDS assuming non-infected state al start of the year

=i Before the end of January, we will have sssembled 1 more extensive set of melerences that w
able going back farther over an additional fwenty year period fo ca 1980, as with the fatherlessness stmdies.

i exiend the research dals

=i Additional details will be provided in the full version.

= Agprogated data from the US Census Biea, National Center for Health Statistics, Americans for Divorce Reform, Insti-
tute for Equality in Mariage

FESUMMARIES & ASSOCIATHD REFERENCE NUMBERS:

PSYCHOLOGICAL; GENDER TRENTTTY

A psychiatiist at Nonthside Hospital in Atlanta Georgia, Alfred A. Messer desvibes "father hunger” as “"the newest syn-
drome described by child psychiatists."” D Messer reports that this syndrome, which occurs in l)o\ "consists primauily of
sleep disturbances, such as trouble falling asleep, nightmares, and nighl lerrors, and coincides with the recent loss of the
father due fo divorce or sepa
Dbegin within one (o three months afler the father leaves home.”

Dr. Messer explains that "Children recoguize the dilference belween maleness and femaleness as eary as 14 months of age
and that berween the ages of 18 fo 36 months a young boy lears fo establish his physical and gender role identity. I the
young boy is deprived of his father's prosence, the result can be decply traumatic,” Messer cmphasizes. When the father is
absent, the young boy may "remain in a prolonged state of dependence on the mother, with 'sissy' behavior often a con-
comitant.”

He also urges a broader assessment of popular attitudes toward divorce. "Staying together for the childen’s sake’ has lately
been decried as one of the worst reasons or prolonging « marriage,” he writes. "Bul when a divorce threatens a young boy's
healthy emofional development, informed parents may more readily put aside their differences, al Teast temporarily, 1o fulfill
one of their child's most crucial needs-to provide him with a father™

AESSER source: Alfred A, Mosser, "Boys’ Father Hunger: The Missing Father Syndrome,” Medi
i of Himan Sexmadity 23 (|Jammay, 1989) 44

tion.... T boys who exhibit the faher-hunger syndrome, these sleep disturbances usually

TEENS
Teenagers who lum (0 slate oflicials for shelter Lypically come from broken families.... Professor Shane found thal a re-
markably Tow 14 percent of the youth in his ~|ud\ come [rom amily with both biological parents.” Tn contrast, in the
general population, 75 percent of children under 18 live in either itact or teconstimuted families. Nearly l of the youths
form one-parent househalds (34 percent) from female-hended honseholds. Almost @ quarter (22 percent) of the youth in
this snevey come from "a substifte family made up of 4 variety of persons other than their patenis.” With understandable
concern, Shane conchudes that his findings "indicate how scrious can he the consequences of the breakdown of familics.”

4. SHANE source: G. Shane, "Changing Patterns Among Homeless and Runaway Youth," Amesizar
Jastrnad of Orthapsrcbiary 59 (1989) 208
THINKING
Children raised in single-parent households are more likely than children ruised in intact homes (0 want 10 do things their
own way. In a sindy recently completed at Comell University, researchers examined the thinking patterns of grade-school
childven from Upstate New York. They discovered thar compared to children from two-parent homes "single-pavent chil-
dren prefex to impose their own strocture.” The rescarchers intexpret theix results as cvidence that "single-parent children
iy be mose indlined to resist conventional approaches predeteunined by others. They may prefes 10 do things on theis

owa" The di 2 of single-y children may result from. their expericnce of a "loss of
control and structure in thei lives in heing unable 1o change parental actions and decisions.”
The CU and CSU researchers put the most optimistic gloss on their findings by seeing "creativity potential® in single-parent

children. It is pethaps more realistic 1 suspect that single-pavent children will have frouble accepting laws, vles, and social
ordex:

5 JENKINS source: |eanne I, Jenkins, [Dale I%. [ ledlund, and Richard Ii. Ripple, "Parental Separation

Fffects om Children's Divergent Thinking Abilitics and. Creativity Potential," Chid Sy Jornal 18

(1988) 149
POVERTY
Why,” Smith
completely from the growth of Lemde-headed fanilies. Tn oll census years, in intact families children were no more ikely
than adults Lo be poor when a fully stndardized meas
“Ihe overall pattom, Smith points out is "the incieasing conecntration of childen's poverty in fomale headed familics
Whexcas only 16 percent of children live in these familics headed by women, half of all poor children do.

“has the fikelibood of children being among The poor dsen over fime? The greater kelhood stems

re was used.”
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6. SMI'TH source: James P. Smith, "Children Among the Poor," /Memagrgsfy 26 1989, 235
LEAVING
Children reared in steplamilies and in Jemale headed households plan o move oul on their own sooner than children
reared in intact Gamilies. The Brown team interpreted their lindings as evidence of "low intergenerational closeness” in step-
familics.

7. GOTDSTITIDER Soutce: Frances K. Goldsheider and Calvin Goldsheider, "Tamily Structure and

Conflict. Nest Leaving Hxpectations of Young Adults aud "I'helv Pavents,” nursal of Marvings and the

Fiamif, 1989, 87
DELINQUENCY
Officials document a Tamiliar pattern in a recent survey of almost 2,000 children and adolescents referred by e Circuil
Court of Cook County Juvenile division for psychiatiic cvaluation. This group of tioubled children included 84 oxphans (4
percen) 1,272 from single-purent homes (65 percent) 269 from steppazent Jamilies (14 percent) and just 331 from intact
Lwo-parent Families (17 percent)

8 ZAGAR Sonce: Robert Vagar, ct. al, "Devclopmental and Diswuptive Behavior Disorders Among

Delinguents,” Josead of o Apsesian Aedinsy of CHild and - Adolvswent Fiyohialry 28, 1989, 437
GENDHER IDENTTTY
Femininity fades when mothess of young daughters po to work. In a study recently completed at Harvard Univessity and
ed that college age daughters of mothers who were employed
s n other young women. These same young women regard theic
than do young women whose mothérs were not emploged when they were yonng,

“Social

" Jourial of Por-

Conmectedness and \\[()Ihﬁ"flnﬂ Fiftects of Matemnal Hmployment and Maternal Absenc

sl aned Sacsal Pohodigs 56 1989, 942
DRUGS
They discovered more drug use among Puerto Rican students living in non-intact honseholds than among students Tiving in
intact homes. Among smdsnts living in & non-fnmet household, three quarters live in fenale headed households, suggesting
Lo (he researchers (hat grealer vulnerability (0 drug use may be one "effect of living in a [emale headed family.”

10, VLI, source Canmen N Veler and Jane A Ungemack, “"1rug Us

An Hxplovation of Generational Status Ditferences,” Soria/ S and Moo
EARLY SEX; TEENS
Among young women reared in single-parent households,
than among young women reared in intact familics.

81 KATIN Source: Joan R, Kahn and Kay . Anderson, "Intergenerational Palterns of Teenage Fertility," Denpgra-

29,1 (1‘)‘)’7) 39
DEPRHESSION; NS
Tecns living in single-parent or steppavents houscholds are more likely to suffer from persistent depression than teens Living,
in intact farilies, Tn a study recendy completed at the Universily of South Caroling, rescarchers surveyed almost 700 junior
high school students to investigate the prevalence of d Peasistent sy of d showed vp significantly
less olten with both natural parents that smong pecrs Lving with enly one-pazcal or with one-parcal «nd a slep parcat.

11 GARRISON Source: Carol 7. Garrison, ”T[mlemmlnu\ of Depressive Symploms in Young Ado-

Tescents,”" Jawssl of the Amssca Acadons of Chid wnd Adokeess Peycliatry 28 1989, 343
THENS, TLLEGTTIMACY
Tn a study recently compleled al the University of Calilornia,
motives of prognant feenagers.
The UCSD researchers discovered that most of the teen mothers in their study had neither a father nor a husband in their
lives. Among the girls pregnant for the first tme, only 14 percent lived with both parents: among (e girls in  repeat preg-
nancy, only 2 percent fived with both parents. " The presence of the (ather in the home usually implies that an adolescent’s
parents have managed 1o build a relatvely stable relationship and tiat they value martl des.” Accordingly, they conclude
Lhat "a fntact fanily may be a deterrent 1o repeat pregnancy

12, MATSUHASI Source: Matsubasi et al, "ls Repeatr Pregnancy in Adolescents a Planned Atfai?"

Jonrnal of Achliseont Health Cors 10 1989, 409
ABUSE; POVERTY
Child abuse lypically ocenrs in impoverished single-parent. honseholds. OF 1,050 ongoing substantiated child abuse and
neglk s in Milwauke county in May 1989, 83 percent mvolved houscholds receiving :\xd Lo familics with dependent
(,luldmn (AFDC). Since A\TDL soes predominantly Lo single-parent households (generally the households of unmarred
mothers), this survey reve remarkably high risk of child abuse in such homes.

12, COOLREY Source: ‘lerence ‘onlv\, Inter-O commmications, county of Milwaukee, AFIDC

Child Abuse Information, (11 September, 1989)
SELF ESTEEM; ACADEMIC
In a recent study among grade school children in castern Kansas, rescarcher John Beer discovered that "children from di-
vorced homes score lower on sell concepl than do children from non-divorced homes." Beer reasons (hat "divorce does
afliect how children view their behavior, intelligence, physical appearance, and happiness. Recent resulls are consistent with

Among Puerto Rican Youth
29 1989, 779

exual Intercourse oulside marriage occurs much more often

San Diego, researchers investigated the circamstances and

ammong eenage girls
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the idea thar divovee affects children adversely.”
13. BEER Source: John Becr, "Relation of Divoxce to Scli-Concepts and Guade Point Avcrapes of
Tilth Grade School Children,” Prchodgiza Ryparss 63 1989, 104

POVERTY; HOMILESSNESS

Among homeless familics secking tofge in emergency sholers, husbands and fathcrs are havd 1 find. In 4 wecent snrvey of

87 homeless Tamilies using an emergency shelter in Detcoit during Janmary, Tebruary, and M archers found that
“only 9.2 percent of these families inchided adult males who weve present during the fime of admission.” Over half 56 per-
cent of the homeless familics in the survey wewe headed by women who had never becn maried, while another 34 percent
were cither divorced or legally separated: another 13 percent were widowed, The rescarchers characlerize "the typical home-
Tess family" as one headed by "an adult female aboul 28, who had custody of one or two minor children.”
14, MILLS Source: Castal Mills and Hito Ota, "Homeless Women with Minor Childen in the Detroit
Metropolitan Avea,” Sazis ¥ 7t 34 November 1989, 483
DEMOGRAPHICS
I'he percentage of all American familics headed by women has visen from just 7 pereent in 1960 to 23 percont on 1983, " As
a consequence of this change," the avthors of the new study observe, "the proportion of al children whe live in a female
headed family is now larger than it has been ar any fime in the past.” Among never married women, the proportion whe
headed single-parent familics rose a stuaning 1200 percent among whites and an cven more phenomenal 1800 percent
among blacks. " real diverpence between blacks and whites in the propensity lo bear and raise children oulside of mar-

arch, res

riage.
15, WOJTKIEWCY, Source: Roger A Wojtkiewicz, Sara §. Mclamahan and lrwin Garfinkel, "The
Growth of Familics Headed by Women: 1980." Deggagody 27 1990, 19

THENS

When an vnmarried mother rears an "only child," that child may suffer severe psvchological problems, In a pilot study -
cenlly conducted at the Universily of Brilish Columbia, rescarchers examined the life patemns of twelve adolescent inpa-
tients, each of whom was an only child in a single-parent honsehold These twelve leen patients were, in tur, "compared 1o
a control group of adolescent patients matched for sex, family income, and diagnosis. “Minimal families”-single-pareat/only

child households displayed a higher degree of distusbance (han did Lhe contzol group.
16, BAYRAKAL Source: Bayra
ily,!

1 and Kope, Dyslunction in the Single-pareat. and Only Child
" Adatenen 25 Spring 1990, 3
ABANDONED
Among American children who have been abducted who have run away (rom home, or who have been abandoned or
cvicted by parents, relatively fow come from houscholds with two manied natural parcuts. The USDJ rescarchers remark
(hat runaway children, moslly teenagess, "tended lo come disproportonately from step parent type households (where a
parent, was ving with a parent who was ot the childs other parent)."
1ikewise, the rescarchers found that “fewer children from houscholds wirh both natural pavents were thrown away or aban-
doned then would have been expected based on their propoxtion. of the. . population.”

(Monograph) FINKELITOR Source: David Finkelhor, Gerald Tlolaling, Andrea Sedlak, "Missing, Ab-

ducted, Runaway, and 'l hrownaway Children in Ametica" Executive Summary, US Department of [us-

tice Office of Juvenile Justice and Delinguency Prevention, May 1990,
TARLY STX; TEENS; DRUGS; ALCOTTOT,
Sexual activity and marijuana use run signiticantly higher among young Tiving in sing]k i h and in
step familics than smong, voring adolcsconts living m mtact familics. In a survey of more then 2,100 yorng adoloscents in
len southeastern cifies, health researchers from (he University of Norh Carolina discovered that "voung adolescents Trom
infact familics axe consistently Tess likely to wport. substance use and sexual infercomrse” than peers from single-parent o
step families. The rescarchers found that in intact families only 11 percent of young adolescents had ever cngaged in sexval
intercourse, compared Lo 23 percent of young adolescents living wilh a single mother and 21 percent of young adolescents
living with a mother and a stepfather. Similarly, only 6 percent of the young adolescents living in in
smoked marijuana, compared (© 10 percent of their peers living with « mother and 12 percent living with a mother and a
step father. similar but less dramatic pattern prevailed for smoking and deinking. liven when age sex, race, and parental
education weve taken mto account, the velationships pexsisted l)er\\reen family stmemre and young ad{ﬂeuem involvement
in sexual activity, marijuana vse, smoking, and drinking
The avthors of the new study interpret their findings as evidence of "the importance of the fmily environment for infucnc-
ing the initiation of potentially detrimental behaviora terns in children."

19. FLE\‘('ELLI\H; source: Robert L Flewelling and Karl E. Bavman, "Family Structore as a Prediclor

il Initial Substance Abuse and Sexual Intercourse in Cady Adolescence,” Jawrmal of Marrigge cnd the Fun-

#32 (1990), 171

1 families had ever

AL
In a seccat study supported by the National Center on Child Abuse and Neglect rescarchers discovered that the men and
women in the survey were particulaly likly to wpore childhood sexusl abuse i their predominant family simution had
boen onc without onc of their natural pazcars.” Boys were " whea they
lived with theiz mothes alone or with two non-natural pacents, "Gidls showed markedly higher risk under ol Fanly circum-
stances except that of iving with two natural parents.”
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21 FINKELHOR sowee: David Hinkelhor et al, "Sexual Abuse in a National Smvey of Adult Men and Women: Preva-
lence, Charactexistics, and Risk Factors," (A, Abuss and Niglhor 14 (19903, 19
ABSENT FATIICR
Based upon a nationally representative group of children interviewed in 1976, 1981, 1987, the study found that contact
between divoreed fathers and children “diminishes sharply over tme.” Only ten percent of the childven smveyed had "regn-
Tar contact” with their Gathers in 1976 and in 1981, while ouly 5 percent reported regular contact in 1976, in 1981, and in
1986. About a third of the children in contact with their fathers in 1976 had "lost contact” by 1981, "while only 1 in 5
moved from.no contact to some contact dusing the same tine period.”
Ldcnlying,"the only obsious aliemative” Jor "strenpthening ties between mea and their offspring,” the rescarchess soe
need "lo strenthen our (allering maridage system-a remedy that may be nnappealing o some and unthinkable 1o other
20. FURSTENBER(; source: Frauk F. F\nstu.\l)uq, Tr and Kathleen M. Harris, "The Disappearing
American Father® Divorce and the Waning Significance of Biological Parenthood,” unpublished paper,
Universily of Pennsylvania, March 1990
FEARLY SEX; DRUGS; THENS
Young, Americans who live with one-parent appear particularly vulncxable to drug use and to cadly sexual intercomse. In a
study recently conducted at Columbia University, vescarchers investigated patterns of adolescent sexmal behavior and drug
involvement sing information from a national survey. They found that "carly scxual experimentation” was much more
common anong youth (rom non-ntact failies than among peess from intact “Tarrilies, Among young men, 34 percent of
those from si households initialed i se al age 14 or younger. Ior young men [rom iatact Tamilies, the
comparable figue is 14 percent. ‘e same pattern prevails among young women: 9 pereent of those from single-pavent
‘houscholds have initiated intercourse by age 14, compared to thice percent of those from intact familics.
“Iie researchers note that "the increase in sexual experimentation over the past two decades has been patalleled by a stiking
incxease in experimentation with illegal drugs.” The 1 blished that invol with illicic drugs is "stongly
relaled 1o cardy sexval experimentation.”
22 KANDTL source: Denise Kandel and Tinily Rosen] arly Onset of Adolescent Sexual Be-
havior and 1rug lavolvement,” /o of Marvigge wind the Fumif 32 (1990), 783
READING; TEEXNS; ACADEMIC; INTELLIGENCE
In Britain, researchers investigated "the influences of social and [amily characterisiics on individnal differences in rea
and spelling ability and 1Q" for 500 13 year old children, all of whom were twins. ‘The wescarchers observed "a tendency for
children of separated or divorced parcnts to perform less well on tests of reading and spelling,” They found in pasticular a
stalistically significant difference (a 3 month difference) in "reading comprehension.”
24. STEVENSON Source: Tim Stevenson and Glenda Freedman, "The Social Corrclates of Reading,
Ability," fagemad of Chited Porchalgy i Prveliarry 31 (1990) 681
PSYCHOLOG I( Al
‘lhe rescarchers found that "preschool age children of divorce exhibited an increased level of attachment to the family
home as compared with children matched for age and sociocconomic status from intact family units who moved away from
the family home” The authors of the new study explain that "for preschoolers living in the family home, the home is an
object that for them may have the power to represent the whole family... Sceing the home and living in it in many ways may
equale for them with having both parents, as before the divorce. Yet another realily Lells them that one-parent is not there,
in the same way as before, confision results... T would seem that e children Tiving in the home: the first year afier parental
divorce conld not use ifs protective, soothing, sustaining power...(1)he main etfect of the house for ten at that fime was in
its connibution fo their confuusion aver the fact of parental separation.”
“This new study ideatilies ouly loo clearly part of the emofional cost young children pay for divorce.
25 SI'IRVINGER Source: Ruth Stittzinger and Lovraine Cholvar, "Preschool Age childven of Divoree:
Tensitional Phenomena and the Mouming Process,” Canadian Joumal of Psychiatey 35 {1990), 506
INSTABILITY
Women who bear a child out of wedlock following a fi coud mardage than women
who do not bear an illegitimate child belween (ieir first and second marrages, Among whiles, Wineberg discovered, unsu-
p arital birth are significantly more likely 1o end their
having an itermarital bivth " For instance, among white women whose first mavriage lasted less than fonr years and who
had subsequently remanicd, 26 percent of those who wported an intermarital birth had dissolved their second marriage
within four years, compared 10 20 percent ol those who reported no intermartal birth,
26. WINTIBIRG Source: TToward Wineberg, "Tatermarital Fertilily and Diss
Marrdage," Socrudygy and Soaal Resarch T4 ’19‘)0‘ 192
TECNS, DELINQUENCY,; DEPRESSION; A\L(,UI IOL; DRUGS
‘Ihe Simmons College School of sacial Work in Boston, investigated the lives of almost 400 white 15 year olds. They dis-
covered that "girls and boys from disnupted familics, inespective of whon the divorce occnrred, were eported as cngaging
in delinquent behavior more often than adolescents from intact houschelds." Stressing the "vulnerability” of adolescents
whose parents had recently divorced, the authors of the new study observe that "the impact of the marital distation was
most pronounced among pids, who skipped school moxe frequently, reported moe deprossed behavior, and described
social support in more negative terms than did boys (rom recendy disrulped homes.” Adalescent girls who had experenced
old reported becoming involved with alco-
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hol or drugs in proportions higher than did gils from infact familics. "'een girls who had expercinced parental divoree when
vounger than six were also cxpecially likely to skip school

27. TROST Source: Abbie K. Frost and Bilge Pakiz, "The Lffecls of Marilal Disruplion on Adoles-

cents: Vime as o Dynamic,” Amesican favspal of Orthapgiisey 60 (1990), 344
DEPRHESSION; TEENS
Girls who see their parents divorce ofien sulfer from emotional aud mental distress as adults. Tn a recent study of over
3,000 36 vem-old men and women, Pritish psychiatrist yvan Rodgers wcovered a remarkable pattern. While Dr. Rodgers
found "no evidence that diverce or seperation of parents resulted in later affective disorder for their sons," he discovered a
strong relationshp between "aflfective disorder” and parental divorce among daughters. Among the 36 year-old women
whose parents had nol separated, only 8 per cenl sulfered from alfective disorder. Ta contrast, alfective. disorders were
diagnosed in 27 per cent of women whose parents separated weh they weae younger than five. The incidence of affective
disorders rau lower among women whose patenls divorced when they were older than five, but such adull disorders sull
appeared one-and a-hall 16 over Iwo times more offen among women whose parents had separated than among women
whose patonts had not separated.
Rodgers notes that only "weak associations” can be established "hetween parental death and later disorder. Rather it is
“pavental divorce or scparation” that is demonstrably "associated wirh neurosis in women.”

* 28, RODGERS Source: Byran Rodgers, "Adult Affective Disorder and Eardy Enviroment," Bridd

Jastrsead of Pryctrerry 5T (1990), 339
INSTABILITY
Unmarricd men and women are more likely to stavt drinking heavily than marricd men and women. Rescarchors at Kaiser
Pormanent Medical Care Program in California recently mvestigated the drinking habits of over 12,000 adults over a 5 year
petiod They discovered that adults who "substanfially increased their drinking” dhring the five years "were less fo be mar-
tied or remarricd” than adults who did not increase their drinking dwiing the same petiod. Lhe adults who started drinking
miore heavily were also more lkely 1o report "having no rligion” than those who did not inerease their drinking,
Despite widespeead public concern about s, few rs have. recog what this study newly docu-
ments-namley, that marriage helps prevent self-destauctive habits.

29. MIDANIK Source: Lorraine T. Midanik, Arthur L. Klatsky, aod Mary Aane Armstrong, "Changes

in Drinking Behaviors: Demographic, Pschological and Biomedical Vactors,” 7e Insermationd Jormad of

e Aebdbetrone 25 (1990), 599
INSTABILITY; DEMOGRAPHICS
Fewer American wormen live in matrimony (han at any time on the past. Demographer Kathryn A. London has recently
documented the decline of marriage among American women. Based on a national reproscatative survey of more than
8400 women, London condudes that "the living arrangements of women of childbearing age in the United States have
been changing dramatically: cohabitation has become more widely practiced, men and women have been deferring mar-
viage: the U S, divorce mate, despite: having declined in recent years, remains at a vory high level: and the vate at which peo-
ple remarty after divorce or widowed has fallen.”
Among the women surveyed, London found just 50 percent were mazded. Only one percent of (hose surveyed were wid-
owed, but § percent were divorced and 3 percent were separated. "Lhirty theee percent of the women surveved had never
married. (Only about 40 per cent of the women surveyed under age 30 had ever married.) While only 5 per cent of the
women surveyed were crrently cohabiting with o male partner ontside of marriage, 34 percent acknowledged they had
cohabited ar some time-indicating a phenomenal rise in a practice once generally recognized as immoral. Among women
who had divorced, "the probability of emarriage scoms to have declined” Among women who divorced borween 1965 and
1969, one third (33 percent) remarried within a year
Orverall, the pattern is clear "Compared with carlicr decades adults and childre spend more of their lives outside of marvied
couple houscholds.”

30. LONDOXN Source: Kathryn A. London, “Cohabitation, Mardage, Malal Dissolulion and Remar-

viage: Uniled §

tales, 1988, Advance Data lrom Vital and Health Statistics of the National Center for

Tlealth Statistics, 1S Department of Tlealth and TTuman Services, Number 194, 4 January 1991, pp. 1-
7

THENS; SUICIDE
McCall uncovered a significant conclation "berween the white male suicide rate and...family dissol " She
also established a statistical link belween soicide among while male wens and the percentage of white children living in
poverty. T short, "While male adolescent suicide trends with faily dissolution and white children living in poverty.”
McCall concludes her study with two warnings. First, "if’ the percentage of children in families involved in divoree does not
decline or il the increasing Lrend in female-headed families continues... We may anticipale an increase in future white male
adolescent suicide trends. “Second, the effects of parental divorce or childhood poverty may be so long lasting that the
“problems of foday’s adolescent population may follow these cohorts thronghont their life course and info those yoars
which typically cxhibit the highest suicide rates even if economic security is maintained for clderdy persons.”

31 MCCALL Source: Patricia 1. McCall, " Adolescent and Hlderly White Male Suicide ‘I'rends: Hyi-

dence of Changing Well Being?” Towna/ of Gesindigs: Sowial Seiomczs 46 {1991), 543
TLCNS; CRIME

e types of parental divorce most strongly linked 1o crimes among young men was parental divorce ocouring during ado-

dol
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lescence, especially if that divoree was followed by finther “instabilitg” in the hovschold .., Temariage, second divoree, or
other changes in the houschold). Compared to young mea whose pasears had nover divorced, young men whose pascars
had divorced whea tiey were 12 or younger and whose households were stable in compostion alter dial divorce were only
slightly more likely to commit crime (33 percent compared 1o 24 percent), In contrast, young men whose parents divorced
dring fheir foen yems were far more likely to commit crime than pects who did not xperience. parental divorce during

adolescence (33 percent compared Lo 28 percent). Young men who not only saw their parents divorce during their Leen
vears but who expevienced finther inseabiiry in their households diing thei teen years were especially prone fo commit
Grime: 2 remarkable 65 percent of voung men with such backgiounds had commitred one of more crimes.

32. MEDXNICK Source: Birgille R Mednick, Robert L. Baker, and Linn I Carothers, "Patlems ol

Tamily Tastability and Crime: The Association of Titning of the Tamily's Disruption with Subsequent

Adolescent and Young Adult Criminality,” fouwral o/ ¥outh and Addoloscenae 19 (1990), 201
DCLINQUENCY, TEENS; ABANDONED
In a recent analysis of muaway leenagers, Roberd. W. Sweel, |r. of the Office of Junevile Justice and Delinquency Prevention
stressed the importance of family background. Noting that " Almost all runaways are reenagers,” Sweet abserves that "dis-
proportionately, these teenagers are running from familics with step parents and live in boy friends or girlfriends.... Run-
aways vefleet the disintegration of the American Hamily." Sweet sces such disintegretation in a nation in which “half of all
children will experience the breakup of their parents' marraige, and 1 in 10 will suffer throe such marital dissolutions.”
Sweet pledges his olfice 0 "preventing as well as solving problems of children in crisis,” while acknowledging dhal "stren-
thening the family is essential 1o both these worthy goals.

33, SWHE'T Somree: Robert W, Swoet Jr, "Missing Childten: Found Facts," N7/ Reparss, US Depart-

ment of ustice, No, 222, November/December 1990, 15
FEARLY S I'EENS
University of Michigan sociologist Arland Ihorton discovered a stong linkage between parental divorce and subsequent
cohabilation by matvring children. Thomton found "remarkably higher zates of cohabitation” among young adults whose
parents had divorced compared Lo peers whose p: rriages had endured. The deah of o father app
the lkelihood of cohabitation sigaificantly for daughters but not sons, and even among daughters the effects of losing a
father through death appeared less pronounced than those of pacental divorce. Tn Thormton's analysis, "a parental marital
distuption is associated with at least a doubling of the cohabitafion rate.” Among voung adulls reared by continously mar-
tied parcnts, half had not cohabited before entering mariage, compared to only 20 percent to 27 percent among the three
groups otso\mq adults who had cxpericnced a "masita] disruption.”

4. TIIORNTON Source: Ardand Thomion, "Tnlluenece of the Marilal ITislory of Parents on Lhe

Mamal and Cohabitational Expericaces of Childeen," uerdiar Jonsnal o Seciolgy 96 (1991, 868
TELNS; SELT ESTELM, PSYCIIOLOGICAL; CARLY SEX
Leens living in single-parent o stepparent households suffer from a number of serious problems less commonly seen
among pecrs i mtact familics. ln a recent sty i Austvalia, psychiatrists mvestigated the well-being of over 2,100 Austva-
lian adolescents, many of whom had lost a parcnt thiough death or (more commenly, divoree). As in the United States,
leens were much more likely (almost thiee tmes as likely) 10 have lost a Jather through death or divoree than a mother,
Among youth who had lost a parent, the most common houschold situation was that of a teen living with his or her natual
molher and "altemative father figure” normally a steplather).
Overall, the researchers found that "sdolescents from disrupled Tamilies reported higher levels of general heallh problens,
wete more newrotic, less extroverted, had pooter perceptions of their bodies, were mote impulvice, and had moe negative
views of their school performance. "They were also more likely to repont both alcohol-volated aud psychological problems in

t

rents’ o ed Lo increase

their Tamilies, fo
Anstralian rescarchers inforpret their findings as evidence thar “adolescents who have lost a parent ave in many ways differ-
ent from those from nact familics.”

35. RAPIIALL Source: Bevedy Raphael et dl, "The Tmpact of Parental Loss on Adolescents' Psycho-
A fevers (1990), 689

e consulled a health professional regarding emotional problems, and o be sexually active.” In shor, the

Togical Chaaclerislics
POVERTY; ACADEMIC
In both educationsl and occupational altainment, adulis who were raised in single-parent. households generally do much
worse than adults who were reaved by both parents. In a recent study at York Umiversity, sociologist Marrianne 1. Parsons
analyzed the life comse of 45,000 Canadians between the ages of 18 and 34. Unsurpusmgl‘, she tound rlnl adult childeen
from "dual parent families” reported significantly higher "occupational and 4 (han adult
children from either mother only or father only households.
And adult men wised in mother only familics reported "the lowest level of occuplional atlainment of all olfspring from the
different family types. "Children rised in one-parent families fn Canada," remarks Passons, "are socioeconomically disad-
vantaged in adulthood ... Ihe lone-parent population has risen dramatically since the early 70's and all indicators point to 2
worsening sitiation for the childven vaised i this family shuetre.” Obivionsly, this new stdy holds bleak relovance for the
United States as well

36. PARSONS Source: Maviaume 12, Parsons, "] one-pavent Canadian Families and the Sociocconomic

Achicvements of Children as Adults,” Jwsal 5f Comparatie Tiomihe Studios 21 (19903, 355
ABSENT FATIICR; DEPRESSION

Young Black women who have a close relationship with heir Tathers are typically much happier than young black women
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who do not enjoy a close velationship with their fathers. Predictably, however, young black women growing up in female
headed houscholds rarcly cnjoy such close relationships. In a recent study of 219 young black women, sociologist Essic
Maauel Rotledge found (vnsuzpeisingly) that those who grew up in one-pazent Louseholds were much more likely Lo seport
that they ™ spea time with their fuhers than those who grew up in nvo-pareat households (61 percent vs 14 per-
cent). Undorstandabiy, also, young, black women vaised in two-parent honscholds were much more likcly fo report a "con-
aised in one-parent households (64 percent vs. 16 percent)
But when Rutledge investigared the “general happiness” of the young women in hev snudy, she found a significaut correla-
tion berween happiness and "prosent patemal welationship,” with those who were "sery happy” sigaificantly more likely to
describe heir relationship with their fathers as "considerably dose™ than those who did not consider themselves "very
h.np[)\ conversely, those who described rheir relalionships with their father "considerably close” were almost twice as
o say they were "very happy’” as those who did not enjoy such dlose patemal relationships,

Unlonmutel), ata tine of high divoree aud flegilimacy mtes among American Blacks, this new study porlends weak tes 1o
Tathe:

siderably close” relationship with their fathers than were: peers

and low likelihood for happiness for hundreds of thousands of young black women
37 RUTLEDGE Sowree: Hssic Manuel Rutledge, " Black Pavent-Child Relations: Some Corvelates,”
Josmal of Compasative Tami Sucdis 21 (1990), 369
DRUGS; TEENS
Tnner city youth who live in intact families are much less likely to have scen drugs in their homes than inner-city
do not live with both parents. In a recent study in Ballimore, researchers (rom John ITopkins Universily investigated the
relationship between teen drug use and a history of drug use in the familiy. e anaglsis focused on 88 youth (ages 12 10 17)
all "drawn from the same school and neighborhoods which are quite hamogenons for social class.” All of the youth were
living "in. an whban cnviroment with a high degree of envivomental cxposure to illicit drugs and alohol.™ All of the youth
e students in imner-ciy public schools and all had been "weferred for pavtcipation in the substance sbuse prevention
program for high risk adol " Despite the simil in student & hers d

the 1 that studeuts
living in intact Lamilies wee much less Bkdly 1o have a history of drug use in their homes than students who live in single-
parent. households or other non-traditions] household armgnements. Tess than one quarler (24 percent) of the students
with a history of drug use in their homes lived in intact families, compared 1o half (50 petcent) of students from households
with o history of drug use in the household.

38 GROSS Source: Janel Gross and Mary 11 McCanley, "A Comparasion ol 1rag Use and Adjust-

ment in Urban Adolescent Childven of Substance Abusers,” /rdrwadional foneial of ite Additiine 25

(1991, 495
DIVORCE, MARITAL QUALITY, POVERTY; ACADEMIC; [IEALTIT
Adults who saw thir pmm divorce when they were children are more vulnerable to a number of problems than peers
who never experenced parental divorce. In a recenl study al the Universily of Nebu Lincoln, sociologists Paul R
Amato and Bruce Keith analyzed the findings of 37 studies involving aver §1,000 individuals. ‘Uey discovered a patiern
suggesting that "pavental divovee (or permanent separation) has broad negafive consequences for quality of fife in adult-
hoo

The cumulative pattern evident n the 37 studies i clear: compared 1o peers reared in intact familics, adults who experi-
enced pascaral divorce when they were children suffer from mose problems in "psychological well being (low marital qual-
ity, divorce, sociocconomic well being (low cducational altainment, income, and occupational prestige), and phy
heallh " Overall, it appears that "the argument that parents’ divorce presents few problems for children's long term devel
opment is <|mply inconsistent with the hmrmup on this topic.” It is particulardy sobering that divorce appears to be one of
the most "robust” findings cstablishod by this range of smdics. ‘That is, it is well documented that children of parents who

divorce are sigailicantly more fikely (o divorce in adulibiood than children whose parents remain married
39 AMATO Somce: Paul R Amato and Bree Keith, "Parental Divorce and Adult Well-being: &
Meraandlysis.” Jnal of Hasrigge and the Fomif 53 (1991, 43

BREASTTEEDIN

In

recent study in Georgin, a team of pediartic reseachers investigiated breasileeding among 300 Tow income women re-
ceiving assistance from the Special Supplemental Food Program for Women, Infants, and Childzen (WIC). The researchers
Tound that "I'he adjusted odds of breasteeding for mothers who were madied or living as married were 30 times greater
than mothers who were not maied or lliving as marvied *

40. MACGOWAN Source: Robin . MacGowan, ot al, "Breasticeding Among Women Attending

Wornca, Iu_l‘lul\ and Childsen Clinics in Geotgia, 1987," Praarris 87 (1991), 361
PSYCTTOTOGTH
In a zecent study in I.m]uxm public schools, rescarcher Virginia Stmith Harvey investigated the backgrounds of 114 clemen-
Ly students ol average intelligence who had been referred 1o the school psychologist. In her stasticial anysis, [Tarvey
discovered that family hackground ws among "the variables thar best discriminated” herween these troubled smdents
pocrs who had not boen reforred for psychological therapy: The analysis showed that "having a father with the same last
name in the household” significantly reduced the lisclihood that a studeat would be referred for psycholocial counseling, In
interpreting her finding, Harvey cspecially stressed the psychological tisks of “a lack of familial smbiliry” for clementary
bogs.

41, SMITIT Source: Virginia Smith ITarvey "Characteristics of Childzen Referred Lo School Psycholo-
Prschatigy b the Sehonte 28 (1991), 209

gistse A Discriminant Analysi
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DEPRHESSION; YOUNG ADULTS
In a recent study at Southcast Missour State Univeristy, a team of rescarchers investigated the life satisfaction of over 200
undergraduale students. They discovered "there was a lower level of life satisfaction among adult children who were raised
in nonintact f than among peers reared in intact homes. 'Uhirty-eight percent of students Trom infact Tamilies re-
ported "high" lfe satisfaction, while only 23 pexcent of students from non-infact homes did On the other hand, only 28
students from dntact families reporied "low” life satisfaction compared 1o almost hall (47 percent) of students
from non-intact homes.

42, PARDECK Sow

18 (1991), 11
DEPRESSION; ACADTMIC, POVTERTY, ADULTS; PSYCTTOTLOGTICAT, CYNICISM
Adult children of divorced parents suffer from "more problems and lower levels of welk-being than adults whose pareats
stayed marred. They are depressed more (requently, leel less satislied with life, get less education, and have less prestigious
jobs. lven fheir physical health is poorer" Parental divorce entails such negative consquences for children because it
“brings with i a diswption in the lives of all family members that is matched by no other cvent, nof even death...{1cath)
docsn't happen because of conflict, and it docsn't create the interpencrational compleitics often bred by divoree.”
Whatever theiv age when the diovorced occmed, "it wndermined their sense of sceurity, intermpted their routines, Toos-
encd the underpinnings thar held thicr lives rogether. Tt introduced them to skepricism about the deggee to which anyone
can counl on anything or anyone.”
(Booky BLAL Source I‘dw.ml W Beal and Gloda [ochman, 4 Chilsrer of Dirore: Brvadiyg the ey wng Fipaing Fofit
wiend iy i, Maryioge, and Viamiy (New York: Delacorte, 1991)
INSTABILITY
Iwing a one year petiod, abont 33 our of every 100 cohabiring conples will abuse one another physically, compared to only
15 out of cresy 100 marsicd couples. "licing in a less committed relationship may create s own dynamics for aggcssion
Since cohabilors are less lkely than married persons 1o be comumitled (o their relationship, it follows that the costs associ-
aled with being sggressive will not be as great. [or cohabilors compared 10 the maried. When a couflict ardses, cohabitors
may be more likely to be aggressive because they do not have much invested in the relationship... 1n this way, being married

{or more propedy, being committed to a relationship) Leads (o iahibil ag while cohabilation or lick of

< John 'I. Pardeck et al,, "Family Structure and Life Satistaction,” Sy Zherpy

does nol have the same ellec”
44 SIHTS Sonree: Jam K. Sters,
o Py 53 (19913, 669
DELINQUENCY

In a recent study supervised by criminologist Amold Goldstein of Syracuse University, 35 rescarchers iterviewed 250 de-
linquents [rom 7 stales. New York, Michigan, Ohio, Florida, W, Virginia, South Dakota and Wyoming, When asked 1o
acconnt for their destructive behavior, these youth identified problems i their Gamilies (amily dystunctions”) more than
any other cause.

Some of the youth interviewed attibuted their law-breaking to their growing wp in a single-parent home. For instance, ane
of the adolescent boys interviewed insisted that living in a mother-only home "makes a big difference. She ofien gets tired
of the same problems and she slacks up on the kid, and the moze slack she gives him, he'll take advantage of it."

Another deliquent youth amplificd the same themes "I your father leaves your home, you ususally take it upon yourself just
1o go oul and do whatever you want, cause you fignre your mofher, she ain't. gonna do nothing about it. Butif your father

‘ohabiting md Maritial Aggression: “The: Role of Social Isolation,” favwa of Afarviege and

sml lives at home, he lays down the ailes and le\ls you what you can do .md what you can;t do, and yon nsually listen to
your father.”
"Somelimes your lamily is broken up, and you think, *What the hell, I might as well go oul and do il anyways. | 've gol

nothing, my family's already broken wp and they've proved me wong, s0 1 might as well prove them wrong
(Book) GOLDSTEIN Sousce: Amold P. Goldstein, Dedinguunts on Delipnensy (Champaign, T Rescarch Press, 1990), pp.

DEPRESSION

Whitehead and Blankenhorm condude thal because il is based on individualism, and androgny (i
diflerences berween the sexes), the regaant "public philosophy... undermines
1l adult happiness more difficnlr fo achieve.” In particular, the authors of this new analysis eject the "individnalistic and
andropynous ‘parcnting script” provalent today. This contemporary parenring script, devcloped on the assumption that
"motherhood and fathérhood are determined by extemally imposed and outmoded sodlization processes,” is "antithetical
1o childbearing on both biologic: anthropologists and sociobiologs and
fathering sppess as sharply dilferentiated and complementary activitics. Fathers protect the vulnceable infant from physical
hacmn by delending the perimeters of the domestic wealim. Mothers provide emotional nurtuze Lo the child and sustain the
domestic ealn a5 the center of nnrmmnce. | his role differentiarion does nof derive primariy from ithes socis] convention
or individnal choicc, as curent olire discourse would have it. But the nation's culmral clifc now generally share a "vision of
individual ].npplms: and social progeess"hat is"incucasiogly lessideutified with building a family” and that allows no place
for the home as " fent moral Tealm hips and valnes differner from thosc of the commevical
realm" The new vision, observ Whitchead and Blankenhom, “focuses on achi in the marketplace, It is rootod
above all, in the assumption of'a fully mobilized workforce, In this story, both men and women lind fulfllment and con-
Libute 16> the good of society through their participation in the worklorce and in theit behavior as paid workers and con-

, the denal of meaningful
neglects children and mak

s individ-

nilies,

and cullural gronads. "Tor culiura mothering
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sumens... Onv public policy debates on child cave is cleardy dominated by this cconomic perspective. The debate centens less
on what is best for the parcat child relationship than it docs on what is best for the labor force. To the degeee, for example,
that the mother-child relationship conilicts with the mother-job reladonship, [the later] is almosl always teated as pri-

ma
(w\ln’nngmph‘/ WHITHHHEAL Source: Barbara Dafoe Whitchead and David Blankenhorn, "Man, Woman, and Public Pol-
icy; Difference and Dependency in the American Conye: an Tnstitute for American Vilues Working Paper No, WP3
(February 1991)

ADULLS; ACADEMIC; POVERLY; DEPRESSION

Rescarch suggests thal "marital dissolution has negative and long lasting clfects on behavior, psychological well being, and
academic perlormance.” Turther, "parental health ofien suffers as a mardage ends. Poor health and particulary poor
psvehological hedlth may reduce the capacity to be an effective parent, and this may also be an important factor in childven's
adjustment.” "Some eflects of parental divorce may persist inlo adulthood.” Tor instance among Lhose who see (heir par-
ents divorce, researchers find “indications of reduced earmings and occupational status in adulibood,” compared 1o peers
from infact familics.

45. ELLIOTT Source: R. Janc Elliott and Martin P. Richards, "Effects of parental divorce on childven,” - fuhins of Diseass i
Chitdren 66 (1991)

DELINQUENCY

Among the four (o six year old children of 521 employed molhers...researchers discovered that "in comparison 1o mothers
of children in stably married households, the mothers who are unmarded, who have married or remarded in the past year,
or who have separated or divorced i the last yeat weport devated behavior problems i theiv children” " Uncontrolled be-
havior” appeared linked to the absence or departuze of a spouse and to the areival of a new spouse {stepfather to the child
or children).

48, ROGERS Source: Stacy |. Rogers, "L'oby L Parcl, Hlizaheth €. Mcnaghan, "L'he Effects of Maternal Working Condi-
tions and Maslery on Child Behavior Problems,” and "Studying the Intergencrational Transmission of Social Control.
Jeerizad of Flusdih and Swoisd Betarior 32 (1991), 143

DELINQUENCY; CRIMIEL ALCOHOL, DRUGS

In a recent study at the University of Piltsburgh, researchers ollowed the behavior over three vears of the "30 percent mosl
distuplive children in kind, Trom low s 15" Among those who were
crs™ at ages 6, 8, and 9 ("stablc high fighters") the rescarchers defecred apattemn in home backgomnds. These rouble-prone:
Boys not only teuded to come from particulady "disadvantaged” homes, they also "tended to come from nonintact fami-
lies." The researchers inlerpreted their findings as evidence that "lamily disadvantage is strongly associated Lo physical ag-
gression in young boys.”

The researchers noted thal the boys who were "stable high fighlers also tended 0 report having generally been involved in
more antisocial behaviors such as stealing, vandalism, slcobol and drug use."

49 TREMBLAY Somee: “I'remblay et al, "Disruptive Boys with Stable and Unstable Fighting: Behavior Pattems During
Tunior High Elementary School, ” Jrsmal of - Alrarmal Chitd Paycholigr 19 (1991), 285

BREASTIELDING

"I'he authors of the new study further note that women who are working outside the home are much less likely to breastfeed
their habies than mothess nol <o cmployed. Tndeed, "the disparity in breast-feeding between mothers who are cmployed
and those who are not emplyed has increased markedly in recent years™ from an odds ratio of 1.65 in 1984 10 2.43 in 1989."
“'he Ghio and Massachusetts researchers regard the decline in breastfeeding among American mothers as "a serious public
health problem, one to which an effective wesponc appears to be cssential.”

50. RYAN Source: Alan S. Ryan el al,| "Recent Declines in Bres
s 88 (1991, 719

DIVORCE

In a study conducted at the University of Nebraska-Lincoln, researchers Paul R Amalo and Alan Booth examined "the
consequences of divorce (both in oné’s parents’ and one’s own marriage) for atfitndes Loward divorce. "ln an eight y
study of more (han 1,300 men and women, Lhe reasearchers discovered two dear patlems. Tirst, "individuals who exper-
ence parental divorce as children hold more positive artitudes towards divorce in later fife than do individuals who grow up
in fntact families perceived to be happy.” ‘Iis velationshp berween patental divorce md subsequent attitude fowards di-
“among both men and women of varying ages.” Second, "cxperiencing divorce in one's own marriage is as-
sodated with more liberal attitudes lowards divorce."

Actually, Amalo and Booth perceive a probable link between these two pattems, since "children who expetience parental
divorce are more likey 1o see their own mardages end in divorce than are indi who grow up in y intact
families." In sununary the reasearchers write, "Lhe increasing exposure of children and adults (o divorce in recent decades is
a factor in the liberalization of attinides toward divorce”
51 AMATO Source: Panl R. Amato and Alan Booth,
Gender Roles,” Joural of Fameie Iisues 12 (1991), 306

ed as "high fight-

1-lieeding in the Uniled States, 1984 through 1989." i

vorce prevails

I'he Consequences of Divoree for Attimdes Toward Divoree and

I NT MORTALITY
"The common denominalor (0 many of the problems thal are plaguing infants and older youth today is not jusl race or
poverty, it is farmily structure. While there are conditions and behavior patterns that make for family success regardless of
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family shucmre, smdy after study has shown that the presence of both a mother and a father greatly enhances the Tifi
chances of infants and children”.
52. MASON Source: James . Mason, "Reducing Infanl Morlality in the United States Through Tlealthy Starl" Puis:
Health Reporee 106 (1991), 479
MOTHERS

Tu observing 40 children (20 sibling paies) at play in their mothe hers
found a clear pattern: "When mothers were present, siblings engaged in more aftending, helping, inferacting and receiving,
When mothers were absent, siblings cagaged in more disapproval, independent play, ignoring, negative physical contact,
Lalking and Leasing.”
Musun-Miller easons that mothers may help foster "prosocial or proper behavior” among their children so that. when she is

s presence and in (heic mothers absence, res

present thay are more likcly to be attentive, helpful and...cooperative” than when she s absent. In short, the cvidence sug-
wests (hal "who is present does make a dillerence” in children's lives.

53, MUSUN-MILLER Source: Linda Musun-Mille 1s of Maternal Presence on Sibling Behaviot" Jaums of Agplied
Pepeipmeentol Pychotige 12 (1991), 145

DEPRESSION; ADULTS

In a rocont study, sociologist Panl Amaro investigated the "long ferm consequences of parental absence diing childhood
for adult depression.” Among hoth men and women and hoth blacks and whites, Amato established a link hetween parental
absence through illegitmacy, divorce, deatls, or other separations and subsequent depression. Tnterestingly, the death of a
parent was nol significantly associated with adult depre
significantly Tiaked to adulf depression among blacks. Parental separation throngh divorce and illegitimacy were associated
with adult depression for both halcks and whitcs.

“Ihe best inferpretation of the evidence i Amaro's view, is that "family disruption during childhood has long-term conse-
quences for the subjective well being of hoth women and men.”

54. AMATO Source: Paul R. Amalo, “Parental Absence During Childhood and Depression in Later Life,” 74 Somidpeial
Duarserfy 32 (1991, 543

ACADIMIC; POVERTY

In a recent andysis of daa collected in a national survey, sociologists al the Universily of Nebre
clear paitern. Among while females, black Temales, and ("o 1 lesser extent") ispanic females, those who a
been sepatated from a pavent, usually the father, wported lower attaimments i education and coployment. Among whit:
males, for instance, "those who expericnced parentaal absence, compated with those who did not, achieved less cducation
(about one-hall vear), earned less per vear (shout 4000 dollars), atlained lower occpational preslige...and had lewer assets.”
A parallel patem emerped among white, black and {less markedly) Hispanic females.

Among some groups il appeared (hat loss of a parent (usually the [ather) through divorce brought worse consequences than
loss through death. lior instance, among white males, "no significant assodiations were observed for death of a parent”
while parental scparation casued by divorce resulted i significant veductions in cd I and 1

Among white fomales, those who had lost a parent through divorce achicved loss In school and in their occupations than
those who had lost a parent (wough death,

Our results, conclude the weascarchers, "suggest that some additional factor, other than cconomic hardship, is respomsible
for the lowered attianment of children [rom single-parent familics.”

55. AMATO Sources Paul R Amato and Bruce Keith, "Separation [rom a Parent During Childhood and Adull Socioeco-
nomic Attainment,” Sosis/ Farer T0 (1991, 187

DELINQUENCY

In o recent study in Toronto and Mondreal, Cans ance of behavioral problems
among 500 "lcamning disabled childven.” “I'he rescarchers discovered that in this group of slow students, "the likelihood of
the prescace of a hehavior problem was significantly increased if the child was..not Living in an itact family. "This patrern
pepsisied even when incorme, age, and health history were aken into account. Compared o those in broken homes, learning

fon among white men or women, though dearh of a parent was

ka-Lincoln discovered a

a child had

Lan psychistrsts investigated Lhe preva

disabled children in intact Families were only hall as likely (ocds ratio of 2.02) 1o have a "behavioral problemn
56. SCIIACITTER Source: Debbie C. Schacter, I Barry Pless, and Maggie Bruch, "The Prevalence and Correlates of Beliay-
iour Problems in | ning Disabled Childven," Cumadion forrnd of Pochrasry 36 (1991), 323

COHABITATION: INSTABILITY

Cohabiting vaions arc much less stable than wnions that begin in mardages. "40 percent of cohabiting wnions will disrupt
before mardage, and martages that are proceeded by living logether have 30 percent higher disruption ales than maszages
without premarilal cohabitation.”

BUMPASS Source: Larty L. Bumpass, Janics A. Sweel and Andrew Chelin, "The Role of Cohabilation in Declining Rates
of Marsiage,” Jommad of Muriage wnd the Fardfe 35 (1991)

DELINQUENCY

The rescarchers found that children from non-infact homes received higher teachers' ratings of hehavioral problems than
did children from intacr familics. Kindevgarten feachers gave more negative behavior scores for childien who had arrended
day carc than for children who received "Full fime caze by the mother in the home." In ofher wouds, "non-matemal day care
appears Lo be assodated with an increase in teachers ratings of hehavioral problems.” The link between behavior problems
and single-parent households however, persisted even after household income was statistically assessed.
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57. POTENT Somee: (. Michacl Potent et al., "Influence of 1ay Care Experiences and Demographic Variables on Social
Behavior in Kinderparten, . dwessiar Jownral of 0“/”/):1//)1(1/“\ 62 (1992, 137

LOW BIRTTEWEIGHTT; INFANT MORTALITY; EARLY
at Case Western Reserve University ana
E sk for problems in health and development.” The researchers 3
it adolescentsh. 1 ) low bitth weight rate; 2) infant dearh rate; 3) teen birth rate 4) juvenile delinquency vate; 5)high school
dropout rate; 6jschool reading performance. After weighing a mumber of social and cconomic trends, the scholars con-
cluded by stressing lamily Ko, "The single variable that was the strongest predictor of child and adolescent risk across the
board," write the authors of the new study, "was the rale ol births 10 unmarded mothers

The rescarchers further noted that the rate for llegitimate bixths was "highly corrclated with the predominance of the fe-
male-headed household as a family form. Tn many of the neighborhoods with the highest dsk for children more than three
quatters of the (s are of this type.” Tu sum, the evidence suggests that the "predominance” of lemaleheaded house
holds "may be associated with a particular ceology in which children and adolescents do not thrive.”

58. COULTON Source: Claudia J. Coulton and Shanta Pandey, "Geographic Concentration of Poverty and Risk to Chil-
dren in Urban neighborhoods Tmiriizr Behapiorad Sz 35 (1992), 238

X, DELINQUENCY; ACADEMIC, READING
vred those "envivoments that place childven and adolescents

ssessed six measures of "risk 1o children

nilie:

POVERTY

rd surveys research on poverty among urban populations. Peterson notes that
i "the liboral view” whan poverty derives from "the imadequate development of the welfare state.” *Divores, singlo-parent
familics, and out of wed lock births," obscrves Peterson, aze hecoming more or less accepted practices in many parts of the
Unired States. "The trend leaves too many childien with impaired financial support, inadequate adult supersision and in-
struction, compromiscd sccurity, fewer al s for cstablisk I relationships, and fower adult role
amodels. The most powerfl fosce contsibuting to the formation of (e uban underclass, pervessely cnough, wmay be the
changing values of mainsieeam American sociely, in which the virlues of family stability, mutual support, and religiously
bued commitment to the mardage vow no longer command the deference they once did.”

PETERSON Source; Paul L. Pelerson, "The Urban Underclass and the Poverty Paradox,” Poditicd Suience Cnrverty 106
(1992)

FEARLY SEX

In a recent investagation at the University of Arkansas and the vniversity of Maryland, rescarchers assessed surveys form
alimost 1,500 adolescents concerming their personal lives. The findings revealed that  teen was more idey (o engage in
sexual actviey if e ox she was "from a family where ar least onc biological patcat was missing from the home " Scxval -
livity was also distinctively high among adolescents who thought “that their parents would ol be upset” if they learned of
their behavior

BHENDA Sowree: Brent B, Benda and Frederik A. Blasio, "Comparison of Four ‘Iheotics of Adolescent 8
tion," Dirvant Bebavior 12 (1991)

ADULTS

In a roccnt analysis of "parent-child relationsbips following divorce," wscarchess found that because the mother vsusally
e custody alte: " ol of contact with the father." Indeed, "most
fathers become less a a divorce. "Children often miss their [athers
tremendonsly,"” and "|glieiving for the lost full-ime parent is often intense.” "Ihe mother-child bond also typically dererio-
rates affer a divoree. Howerer, even ton yoars later, some adult childron. of divorsed paronts “cxpuoss vesidhal mgor and
resenitnent al the mother's and physical un
60 MEINYK Somce: Bernadetre Mazurek Melny
Nowsige 17 (1991), 3

sual Hplona-

abililiy duuting their growing year
Changes in Parent Child Relationships Following Divor

Prliiric

S5

T 4 recent stdy at (he Cniversity of Washingion, researchers identilied "umnarsied statws” of mothers as one of the
al pathways for SIDS.” Indeed, in an analysis of the birth and death records Tor the state of Washinglon between 1989,
discovered that children of unaried mothere sere venmar kably overepresented {odds ratio 2.4) among infants who died
Decause of this mysteroivs malad
61. LI Source: De-Kua Li and Janet R. Daling, "Malcmmal Smoking, Low Birth Weight, and Tithaicity in Relation o Sudden
Talant Death Syndrorme," Aomerir Jurmad of Lpicimintgs 134 (1991), 958

ACADEMIC
In a recent survey of third grades in NYC public schools, officals from the NYC 1epartment of | lealth fonnd that “special
education children wore far morc likely fo be black males whose wnmanicd nothers lacked formal education beyond high
school and who had Medicaid coverage at the time they gave birth.” The health depastment officals noted, however, that
the Ik boween special cducation and marital stfus was acmaly even stonger, much stronger, among ofhor accs (odds
fatio 8.1) than among blacks, he New Yok officals now helicve they can idcatity children "at isk" for special cducation

63. GOLDBIRG Source: Donria Goldberg el dl, "Which Newboras in New York City ate at Risk for Special Dducation
bweerica; fonrmad of Paiithc Hoeeh 82 (. 1‘)‘)2), 438

Placement?" .-



81

POVERTY; HEALTH, SUICIDE

In a recent study al the State Universily ol New York al Albany, Sociologists Scotl J. South and Slewarl E. Toluay invest-
gated the well- lwmu of children 14 years old and younger n.m()n\\nle‘ as indicated by statistics for poverty, mmmhlv and

:uludr for recent dcudr: “I'he rescarchers discovered \'h’ll children have suffered as hmll\ lifc has unraveled. The analysis

shows that between 1970 and 1980, rhe percentage of American children living with two-parents (ell from 83.3 percent in
1970 to 78.3 percent in 1980. Further, "the percent of childven living with two pavents is negatively related to poverty. In
fact, family structure s by far the best predicror of child poverty.” Likewise in both 1970 and 1980, "the degtec to which
children live in two-parent familics is signilicanlly and inversely related 1o child mostality... Tn both years, the degree 1o
which children Tive with two-parents is

strongly and inversely relaled to neonalal and postatal mortality.” Recent decades
have witacssed sharply diverpent tiajectorics in the well being of children and the eldedy, with social and cconomic condi-
ions of children generally deleriorating aad of Lhe dldedy improving This pattem cannol be understood without recogaiz-
ing that "ihe degree o which children reside in teadiional families is positively related 1o their well-being
G4 SOUTH Source: Scott |. South and Stewart F. Telnay, "Relative Well-Being Among Childwen and the Fldedy; ‘The
Effects of Age Group Size and Family Structure,” 1 Sodisdagiae! Qrnarioy 33 (1992, 115

ACADEMIC; DELINQUENCY

In a recenl study al Brigham Young University, researchers invested Lhe relationship belween academic achievement and
family backgrounds. “The new analysis showee a clear patlern. "Students Trom an inlact. two-parent famnilies had fewer ab
scances and tardics, higher gradepoint aveiages and fewer nogative and more positive wacher bohavioral vatings than dic
those from seconstitued and single-pawnt familcs. In average, the swdents achicring the least i school and cxcatiag
most dismiptions were those from single-parent families,” while the veports for stepfamilies were "always berween those o
the intacts and single pazcnt families” e avcrage grade point average was 313 for students from ntact familics, 227 fo
students form single-parcnt Lomilics, and 2.50 [or children from step-lamilics. Teachers awarded "citizenship honors™ 1
1.8 percent of students from jntact families, Lo 6.4 percent of students [rom single-parent homes, and 7.2 percent of siu-
dents from stepfamilies. Stressing the "consistency of findings, " the researchers see ecn which persists even when
social class, race, grade level, and age are dll tken into account, Tor young adolescents, living with both parents "deady
sial-emotional development "

65. HHATHERSTONE Source: Darin R. Featherstone, Bt P. Cindick, and Larry C. Jensen, "Differences i School Be-
havior and Achicvement Between Children From Intact, Reconstituted and Single-parent Families," -fabsrence 27 (1992), 1

eous [or

HEALTH, DEATH; ADULTS

Over a 14 year follow-up period for over 8,000 Swedish men who were 18 (0 20 years old at the beginning of the period
analyzed, anthors of 4 new study found that "relative hazards of hospitalization and death were significanly incres
among thse yormg men with divorced parents compared fo peers with married parcnts. The “relative hazard” of hospirali-
zation was 1.2 among young men with divorced parents compared to pecrs with maried pazcars, while the relative hazard
of mortality was  remarkable 2.73 among young men with divorced parcals compared (o those with martied pareats

66. ROMELS|O Source: Anders Romelsjs, et al., "Protective Hactors and Social Risk Factors for Hospitalization and Mor-
Lality Among Young Men." e Jumad of Epidimishey 135 (1992), 649

DIEPRESSION; DELINQUIENC

Workman and Boer d 1 that on standard psychols

fests, "smdents from divorced homes scored significantly
higher on depression than those from nondivorced hormes” (16.62 vs 8.83). The researchers also discovered that studeats
from divorced homes had higher scorcs on agression than did pecrs from intact familics (6.09 vs +81)

67. WORKMAN Source: Michacl Workman and Joha Becs, "Depression, Suicide Idcation and Apression Among High
Schoal Students Whose Parents are Divorced and Use Alcokol at Tlome," Pycbatgiaad Reports 10 (1992), 503

nalyzed the relaionships between family fife and “problems and competencies” among 2,700 chil-
dren nationwide, ages fonr o sixteen. he veseachers deremined the exrent and magnifude of the problems among the chil-
dren by using an ACQ survey, which gave "a global index of deviance across many aveas.” Analysis rovealed that "high
ACQ problems scores” showed up among childzen with parents who were separated, divorced, or never marzied o cach
other. Tulerestingly, amoug children living with widowed [)Ale‘nh ACQ problem scores were not distinctively elevated.

68, ACHENBACH Sousce: Thomas M. Achenbach, et al, "Nationsl Survey of Problems and Compelencies Among Fous
1o Sixteen year olds; Parents' reports for Normative and Clinical Saples,” Momgruads of b Saciry for Ressarch iv CHld D
gpment; Sedal No. 225, Vol.56, No.3, 1991, 65

DELINQUEKCY; ACADEMIC

Children in fussct. familics e "consistenly mowe schofastically and socilly competent, were mone socilly resporsibic,
and demonstrated fewer hehavior probloms than children In cither restablized, <i familics or step-familics." The
contrst between intact famnilies and divorced mother households was particuluy emakable for its strength and consis-
lency: "very significant difference obtained between the adjustment measures of children Trom divorced and non-divorced
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familics was consistent with onr overall prediction that childien with divorced, wmmarvied mothers would demonsmare
‘hipher levels of behavior problems and lower levels of competence than children fron non-divorced familics.” "Stepchil-
dren," write the authors of the new stdy, "demonsiraled less adaption o the remardage than we had anlici-
patecd...(Ohildren in remardied families contined 1o demonstrate greater problems in adjustment than children in nondi-
voreed familics throughout the 26 months of the stdy."

9. TTI'TTTTRT\I(:TU\T Source: Mavis TTetheringlon el al, "Coping With Marital Transitions: A Family Systems Perspec-
lasgraphi of the Socisiy for Rescarch s CAlld /)/’/’./Mﬂ//’f‘/ 77 (1992)serial no. 227, |

INSTABILITY
Aualysis of Canadian dealh records revealed a particnlady dramalic rise in the suicide rate smong the divorced and sepa-
rated, especially divorced and separated women. Between 1981, the suicide zate among divorced and separated men rose 95
percent, while the suicide rate among divorced and sepacaied women rose @ phenomenal 150 percent. In contrast, the
suidice tate among married women rose only 25 percent between 1951 and 1981, while the suicide raie among married men
rosc only 21 percent. In 1981 the snicide rate among divorced and separatod Canadian men stoed at over thiee fimes the
ratc among marticd men. In the samc year, the suicide xatc among divorced and separated Canadian women ran two-and-a-
half fimes 4 high as among mavricd women

Trovaro sces in his analysis "overwhelming support for the well cstablished obscrvaton that the mawicd display the lowest
disk of suicide.” ITis findings thus Gt into the context of "earlier research concerning the protective role of mariage in peo-
ple's Tives "

TROVA'TO Sowrce: Frank '|'rovato, “Sex Marital Stams, and Suicide in Canad:

V981" Sovisfpical Poripensiver 3% (1991}

INSTABILITY; MARTTAL QUALITY

‘I'he authors of the new study stress that "virtally cvery remarriage atnibute... examined is a potential contributor to dete-
riorated marilal quality and stability.”
BOOTIT Source: Ina Booth and John N. Tidward
Fereer 13 (1992)

YOUNG ADULTS; SELT ESTELM; RELATIONSIIIPS

“Twompasent Laniles ended o have a positive influence o all Kinds of social relaionships,” inchding "social relationships
with the same sex, and relations with parcnts.” GGarg also discovered that undergraduates from two-parent families were
more likely to evince a favorable "emotional sclf concept” than studeats from single parcat homes, More broadly, studcnts
from two-parent families were more likely than students from single-parent households o hold a favorable "over-all nor-
academic sclf concept.” "One can conclude," Greg rmatks, "that family plays a vital role in family non-academic sclf con-
cepl”

Starting Over. Why Remarriages are More Unstable," Jounal of Famify

70, GARG Source: Garg, "Academic and Nonacademic Sell’ Concepts; Inlluence of Recent Life Change |ixperiences and
Demographic Social and Health Vaviables,” Zgyhosigiart Repori 70 (1991, 871

RELATIONSHIPS

In a recent study at the University of Michigan and the Universily of Massachusetts at Boston, rescarchers investigated the

mental health of over 1200 Lugh school <mdmts “Ihe rescarchers discovered that, compared to students in intact familics,
“children in both step- and single-p holds tend (© experience more life siresses and less suportive, more roubled
relationships.” Compared 1o their peers in step-and single-parent. households, teens in intact families generally suffered
from fewer "strained or conflicrnal family relationships,” while enjoging higher levels of "parental affection and suppott”

‘Ihe roscarchers also found that "youths in step-parcut honscholds report significantly move relationship problems with
friends than do those in eilher single-parent ot intact parent households."

71. GORE Source: Susan GGowe, Robart H. Asclting, |r, aud Mary Ellen ron, "Social Strucmre Life Stress and Depres-
sive Symptoms in a High School Aged Population,” Joual of Flaalh arrd. an/ Bobanior33 (1992}, 97

SOCIAL NORMS

In a recent sindy s Katherine T'ent and Scoll | South investi-

gated "the contemporary iberalization of attiludes toward family and gender roles in the Uniles States.” Afler analyzing

survey of over 11,600 adulis who had lived with both biological parents are. "more likely than those whose p

to agree that if is befrer to mavry, that marriage is for a lifetime, and that children are better off with theiv biological par-

ents.” The rescarchers discovered "similar patterns” in atitudes toward divorce and illopitimacy; adults whose parents had

divorced tended 1o express more permissive views, while adults Irom intact families voiced more traditional opinions. Trent

and South found Mt adults who had never lived wirh their fathers were particularly Hkely 1o reject 1r:

compared 1o adults who had lived part or all of their childhood with their fathers,

I light of recent Lrends in family life, Trent and South predict an erosion of supporl for "traditional attitudes oward mar-
riage, divorce and namarried motherhoood” in the years ahead

72 TRENT Somee: Katherine 'I'vent and Scott |. South, “Sociodemographic Status, Parental Background Childhood Ham-

ily Structure, and Attitudes Toward Family Formation, " fousmal of Marsiizss and s Famiy 34 (1992, 427

ILLEGITTMACY, EARLY SEX: YOUNG ADRULLTS: TEENS

Unmarred women ate especially likely to bear children i they live in an arca where a welatively high proportion of the

women are separated or divorced. The authors conjecture thal "a communily in which there is a high level of marital insta-

bility may give rise 1o @ normative enviroment where individuals perceive marital preservation as a minor concern.” In such

the &

e University of New York at. Albany, sociologi

ents divorced

ditional social norms,
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an envivoment, it is especially likely that a young woman will sce hev parents divoree, which “in furn, incroases the daugh-
ter's subsequent zisk of an out of wedlock birth."
73. BILLY Source: John Q. G. Billy and David . Moore, "A Muldlevel Analysis of Marital and Nonmarital Fertilily in the
US." Sooiad Fasier 76 (1992), 977
POVERTY; FATHHERL E
The growing prevalence of female headed honsehpolds has prshed many children into poverty and its concorniant disinte-
gration of social struchues. Hren among the middle class, Graham sees a remakable disappearance of fathers. Nor does it
scem likely that a stronger conception of the family responsibilities of manhood will cmerge among children liviag in homes
where father and mother both work hours "beyond the taditional work day houss” so that "hotl pareats (are) increasingly
available and kids (are) growing up with a lof less definition orm either
74. GRAHAM Source: Stanley R. Graham, "What Docs a Man Want
837
BREASTFERDING; TTEALLTI
In a vecont study at Penmsylvania State University, nutritionists |. Rence Matich and Lanra 8. Sims mvestigated the cherm-
stances which distinguish mothers who breastfeed from mothers who do not. Matich and Sims note that {as of 1985} le:
than six in fen Amarican mothers breastfoed their babics upon dischage from the hospital; fewer than one i fonw brcas
foed for six months. This rclatively widespread failure to breastfoed appears all the more remarkable piven that the "nutri-
tional, immunological and hygienic merits of hreast milk are well established and breastfeeding has been recognized for its
1 1 "

ent."
7 Pryebodgivd 47 (1992 (Presidential Address),

devel al, psvehological, and soci;

‘e anthors of the new study identify fathers asbm importaut souree of support: for women who do choose fo breastfecd
Matich and Sims discovered that among prognant womea, "ntended breastfeeders rated the baby's father as providing
grearer tangiable, emotional and informational support than those who intended to bortle feed” “Ihe baby's father ap-
peared to have an important role in provioding,.. support for the intended hrcastfocder.” Not surprisingly, compared to
pregant wornen intending 1o botileleed, "a greater number of intended breastlceders were married, thus the baby's father
may have been more available o provide support.”

75 MATICTT Sonrce: |. Renee Matich and Laura 8. Sims, "A Comparison of Social Support Varables Between Women
Who Iatended to Breast or Botle Teed," Soain/ Swince and Medizne 34 (1992), 919

PSYCHOLOGICAL

In a receat investigation at Vale and the University of California at Los Angeles, psychiatrists studied the relationship be-
Lween marital status and psychialric disorders among blacks and whiles. The researchers documenled a clear paltern: "for
both races being married is associated woth a lower rate of psychiatric lness." In other words, "for hlacks as well as whites,
the married are less lkely (o be psychiatrically impaired than the unmarred.
76, WILLIAMS Sowrce: David R, Williams, David 1 Takeuchi, Russell K. Adair, "V
Among Blacks and Whites,” Josrmad of Hefadh wrd Soiial Beburiar33 (1992), 140

al S

s and Psychiateic Disorders

TIEALTIL PSYCITOLOGICAL; STD; TEENS; BARLY STX; ILLEGITIMACY
In a recent analysis, escarchers from Cornell University Medical College investigated a medical clinic located in a New
Yotk City High School in which almost 1300 students made aboul 8,000 visits for services over the (wo and a bl year
study. ATmosthall” (44 percent) of the visits were for an "acute or chronic medical problem," while one-seventh (14 percent)
were for a "mental helath concern” and one-sixth (17 percent) were for some "grnecologic or sexually relared issue.” More
specifically, students mado isits for confraceprive services, 218 visits for sexually transmirted disease diagnosis and/or
Lreatment, and 357 visits for pregnancy testing” OF the one hundred twenty-five sindents who were in lact pregnant, over
half (55 porcent) aborted theit imbowm children
When the Cornell rescarchers inquired more carcfally into the home lives of studeuts using the school based clinic, they
found that "fewer than one third (27 percent) lived with both natural parents.” Most (70 percent) reported living with theiz
mothers

7. FISTIER Sousce: Martin Tisher el l, "School Based Adolescent TTealth Care; Review of a Clinical Services," e
Jarnrad of 1 ieaser af Chilaren 146 (1992), 615

RELIGION,; ADULTS

In their statstical analysis ol the prolessed religious atlitudes of over 22,000 adults, rescarchers discovered
divorce” were disproportionately represented among e "disaffiliated” While 8.9 percent of religiously afii
scen Lheir parents divorce, 13.2 percent of those who had abandoned their faith had witnessed a parental divorce.

Marital status defined an even wider gap between religiously alfiliated adults and Lhe disaffiliated: while 62.3 percent of the
religiously affifiated were married, only 46.3 percent of the disaffiliared were married. Only 11.6 percent of the religiously
active wore divovcod ov sepavated, compared fo 16,5 percent of the disaffiliated

The authors of the new study conclude that "family strain” may count as a significant cavse of rcl
78, FEIGHIMAN Source: William Feigelman, Bernard 8. Gorman, and Joseph A, Vavacalli,
Religion." Sy auid Socvia! Rosearsts 76 (1992), 138

"children of
ted adulls had

ous disatflliation.
Amcricms Who Give Up

DRUGS; TIENS
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Ina wecent. :mdv at Columbia University and New York State Psychiatric Instintte, wesearchers conducted a two year smdy
ot various "psychiarric disorders” mcl\vdmg "Substance abuse disorder” among 174 children, mostly adolescent, in 91 fami-
s. slatistical analysis revealed (hal "the incidence of substance abuse in oflspring was assodiated with parental divorce.”
More specilically, among children and adolescents whose parents had divorced, the researchers discovered "seven limes the
tisk for doveloping substmee sbuse disorder” when compared 1 the tisk smong peers whose pareats had not divorced

79. WITSSMAN Source: Myrna M. Weissman el al., "Incidence of Psychiatric Disorder in Offspring al TTigh And Tow Risk
for Vepression,” Juspiat gf the Amssian Aeadigs of Childhond et Pryobiniy 31 (1992), 640

CYNICISM, YOUNG ADULTS
Young adulls reared by divorced parents rypically view marriage less favorably than peers reared i intact families. Tn o e
cent study at Avburn University, rescarchers inquired into the attitudes toward marriape among, 340 freshmen. Analysis
revealed (hal sludents from divorced [amilies had lower scores ou a Favorableness of Autludes Toward Marage Scale
questionnaire than persons from intact families. The anthors of the new study interpret their findings s evidence "
port{ing} the association berween family stuehne and premanital attinades™ suggested bv PrEVIOns rese: ch
80. JENNINGS Source: A. Marlene Jennings, Connie T. Salts, Thomas A. Smith, Jr., "Attitades Toward Maiage: Effects
of Parental Conflict, Family Stuctwe, and Gender, * Jowriwal of Ditosre and Remarrs: 7(1992), 67
YOUNG ADULTS; TEENS; ALCOHOL; DRUGS; RELATIONSHIPS;
TICALTIL ACADEMIC, DEPRESSION; EARLY SCX; ILLEGITIMACY

In Fialand, researchers investigaled the "transition to young adulthood” among over 2,000 Iinns. Over a six year study,
the mvestigators discovered rlnr the “life trajectorics of duldrm in divorced h\mhr: vevealed more stessful paths and
more distress in both adolescence and young adulthood.”
More specifically, the \eceauhmc found that at the beginning of the study, the adolescent Finnish children {average age of
5.9 gears) of divorced pazents "moze fuequontly scported negative life cvents and inrerpersonl problerms” than pocss in
fntact famlies. Besides  higher incidence of "somatic complaints,” the zescarchers Tound thal "aleohol use and smoking
wete more Commor ademic per-
formance among children of divorced parents when compared o peers from intact families
The problems of children of divorced parents persist fnlo young adulthood. The Tinnish researchers found tiat al age 22,
children of divorced parents were signilicantly more vulnerable Lo depression than peers from intact homes. While 17.4
petcent of the daughrers from divorced families "scored for depression” on standard tests, only 115 percent of dmighters
of intact familics so scored. Among sons, the respective figures were 14,0 percent vs. 7.8 percent, A distinet propensity
loward heavy drinking and smoking persisted among young adults who had seen tieir parents divorce, compared (© peers
from iutact familics. At age 22, both sons and daughtess of divorced parents were more likely to have lost a job than peers
from intact homes, while daughters were more likely (0 have experenced "conilict in intimale relationships," reflecled in
their higher rates ol divorce, separation, and abortion. ‘T'wenty-lwo year old sons of divorced patents, on the other hand,
reported slightly higher levels of "conflict with feachers or supeviows” thm sons of infact marviages. The Finuish scholars
strcss that the patern of disadvantages for adolescent and young adult children of divorced parents persists cven after social
class has been laken into account.
82, ARO Source: Hillevi M. Aro and Ula KK Palosaari, "Parental Divorce, Adolescence, and ‘L'ransition to Young Adult-
hood: A Follow up Stwdy," Awerian Jomrmal of Orthopsyebioryy 63 (1992), 421

up-

s further documented infedor”

nong children in intact families. The Tinnish sche

GENDER IDENTITY; BARLY SEX; ILLEGETTMACY; FERTILITY

A remarkable gap in social belicfs emerged botween honsewives aud wives employed full-fime, ‘The "atrimdinal gap ap-

peared most. pronounced on questions "directly related (o appropriaie gender roles in the family and the impact of mother's

employment on children.” Glass finther noted a "mpidly growing” divergence In questions of "premarital sexualify and

abortion.” This "attitude gap" grew wider even when age and income wese taken into account.

The evidence thus suggesled thal "wives' (ull-time employment more clearly delined a nontraditional lifestyle in 1986 than

in 1972" as such wives became increasingly kely 1o approve of emploged mothers of small children and sbortion among

married wormer.,

In the years head, Glass predicts, the social implications of (the) polarization in wormen's interests may become profound,

[1he widening fertiliry differential berween housewives and emploved wives suggests increased concentration of child rear-

ing in fewer but less affluent and more maditional houscholds."

83. GLASS Source: Jennifer Glass, "Tlousewives and Dmployed Wives: Demographic and Atitudinal Change, 1986," Jour-

il af Maurssage and the Fuorfy 54 (1992), 559

DELINQUENCY

In a recent analysis of "mordl iliteracy,” educator William K Kilpatdds of Boston College concludes thal contemporary

moral confusion retlects family breakdown. "Character formation is a difficult task even when we have a clear pichire of
wha it utail,” obsorves Kilpanick, who wanns that “our socicty has a special stctural problem that makes e job cven

more difficult The problem is divosce: up 700 pezcent in this century, with most of the risc occuring in xcccat decadcs.”

Kilpatrick finds that "divorce scems to shake the child's confidence in the existence of a morally ordered, meaningtul

world," so wedkening restraints on vnethical and destructive conduct. Accordingly, Kilpatrick concludes that "one of the

surest routes for bringing moralily back Lo this sociely is Lo brng back mardage.”

(BOOK) KILPATRICK Source: William K. Kilpatnck, Why Johnuy Can't‘Iell Right from Wrong (New York: Simon and
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Sehuster, 1992

BREASTTELDING; IIEALTIL INFANT MORTALITY

In o recent study ai the University of British Columbia, Verity Livingsione surveyed available evidence on the benefits of
breastfeeding, while also seratinizing attitndes and practices "|a|ssociated with faihue to mifiate breast-feeding or premanne
Leemination of breastfeeding” Tivingsione siesses that breasi-feeding is "he most cost effective aud healih prowoting
activity mothers can wnderake.” Among the health advantages it affords are "optimum nuition, increased immmologic
protection leading to fower hospital adh fower ¥ and | infections, fower allerics, less cc-
sema, less childhood cancer and diabetes, and significant psychologic benefits,” Livingsione furiher wamed that commer-
cilly prepared substitutes for breast milk are "inferior and carry significant heallh risks, which increase infant morbidity.”
"Worldwide, millions of infants continue to dic from malnutrition, misusc of formula, and a lack of the protective proper-
ties of breast milk"

Livingstone nofes thal since the 1960's "the number of young mothers wishing fo breast leed has increased, bul recently
this trend seems to be reversing worldwide” Indeed, in Canada, "less than 10 pereent of mothers follow the recommended
Canadian infant breastieeding guidelines."

1isting a mmmber of "maternal factors” which vednce the likelihood of successtul breastfeeding, 1.ivingstone notes that sin-
gl motlurs axc less likely to breastfeed successtully. So likewise arc mothers often separated trom their infants,
LIVINGSTONT Source: V exity 1L Livingstone, ‘Pmlenu_u& 5 Breast [eeding, Tamily Physicians’ Role," Cunediun Funriy Py
i 38 (1992)

SMOKING; HEALTH

In a vecent study at the Uppsala University in Sweden, teseavchers compared the backgiounds of women who continme
smoking during pregamcy with those who give up the habit duning picgamcy. he Swedish scholass found that women
who were "noCliving with the infant's Tather” were al "increased 1isk lor continued smoking duting pregnancy” compared
1o women who were Tiving wirlt the infants father

85 CNATTINGIUS Source: Sven Cnarttingins, Gunilla Lindmark, Olay Meirik, "Who Contines to Smoke While Preg-
D4 fonrnad of pidomislsgy and Commnnizy Huddh 46 (1992), 218

DELINQUIENCY; RELATIONSIHIPS

In a vecent study at Baylor College of Medicine, a team of rescarchers imvestigated the long tevm ceffects on children of liv-
ng in ilics. Althouph most hildren are "nommal” i their behavior, the usulchcu identificd a clear pattern of
u>1\, "children in stepfamlies had more bsh.xuoml problems, less prosocial behavior, and more Lle stress han children in
nuclear familics."
"Remarried couples were more negative and less positive than first-martiage couples.” Not surprisingly, “steplamilies re-
ported and were observed 1o have more negative family relationships and more. problemnatic family processes (han nud
familics.

BRAY Source: James H. Buay et al, "Longirudinal Changes in Stepfamilics: Tmpact on Children’s Adjustment,” paper pre-
scated 15 August 1992 at the Annual Meeting ol the American Psychological Association, Washington, D, C)

POVERTY

The cconomic well-being of "female headed houscholds or women has aclually deterioraled relative o the {economic well-
being) experienced by families with a male adulL"

87 INGLAND Source: Paitla lingland and Irene Browne, "I'rends in Women's liconomic Stams." Sacis/ggin Pesipactine 35
(1992),17

ACADIMIC TIEENS

Adolescents who live i a stepfamily ov with a single pavent ate much more likely 1o drop out of high school than peers
who live in intact familics. In a recent study at Princeton, the University of Wisconsin-Madison, and Lovisiana State Univer-
sity, researchers analyzed national stalistics (o deternmine the link belween amily background and high school graduation,
negative consequences for children's high school gradua-

Analysis revealed (hat. not living with both parents al age 14 h
tion regardless of whether the child lives with a single parent, a parent and stepparent, or neither parent. "83percent of
adolescents who five in intact. Tamilies beiseen ages 14 and 17 graduate: from high school, compared 1o just 67 percent of
peers living in single-parent homes, 63 pexcent of peers living in stepfamilies and 52 percent living with either parent.”

The cffects of family strucuze on high school graduation fates pozsisted cven when more sophisticarcd statistical analysis
Look inlo account houschold income. Differences in houschold income could account for only a small part 15 percent of
the wide gap between g
incomc in steplamilics was close 1o that of intact Lamilics, the perlorce concluded that "remarsiages docs ol
recreale the same [amily siluation that exists in stable Lwo- pmem families." The researchers view (heir findings as "consis-
tent with the view that family diseuption has harmful sffects on edncationsl performaace and high school geaduation.”

88. SANDEHUR Source: Gary 12, Sandefur, Sara Mclanahan and Rogor A, Wojtkiewwicz, "I'he ts of Parental Manital
Status During Adolescence on High School Gradvation," Socie/ Tores T1 (1992}, 103

BREASTFEEDING; HEAI'TH

Matemal cmployment prevents many nfaats from recciving for very long the numerous benefits of breastfeeding In
recent arlicle in Pediusrre Amad, physicians Cynthia R TToward and Michael Weilzman calalogue the well-established advan-
Lages of breasteeding, bt acknowledge thal the practice has declined in recent years. [ loward and Weitzman point fo clea

duation rates among teens in inlacl homes and teens not in intact homes. And since household




86

evidence that breast feeding is the best method of infant feeding. “Ireast foeding” they observe “provides enhanced prote-
tion. against many infectious discases. [t minimizes an infants exposure fo enteropathogens and supplics protection against
ahost of immurclogically active [actors.” The pediatricians urther note tral "breast milk is the gold slandard afier which
i s concede that "future tesearch may elucidate still other currently unrecog-
nized benedirs.

U ormulas are modeled" The authors

But while reminding their colleagues that “breasticeding should be strongly advocated,” Tloward and Weitzman report a
regrettable decline i the practice. "Crivvenrly only 50 percent of infts me nifially breast fod, and less than 20 pevcent are
still being breast fed at 6 months.” Why arc fower mothers breastfceding their babics than in the past? " Bmployment out-
side the home appears o be associated with a substantially shortened duzation of breasticeding”

89. TIOWARD Source: Cynihia R. TToward and Michael Weilzman, "Breast or Bollle: Practical Aspects of Tafant Nuldtion
in the First Six Months," Padioreic - Drrale 21{1992), 619

ABSENT FATIIER

Bul among children whose parents never mardied in the first place, the typical child will reach age 13 withou ever living
wirh his biological farher. In conrvast, adolescents who had been bom fo nnwed morhers “did not live in mother/father
familics to any cxtent.” It appears "that if the biological father s not preseat in the houschold at birth, he sarcly shows up
later.” Living in a houschold of a never-wed mother "may have differcat offects on subsequent life comse cvents” for chil-
dren than living in the houschold of a divorced mother.

89, WOJTKICWICZ Source: Roger A, Wojtkiewicz, "Diversity in Txperiences of Parental Stzucture During Childhood and
Adolescence, ™ Demagraply 29 (1992), 59

EARLY SEX; ILLEGITIMACY
Hobart and Grigel view the tising acc and practice of as "deivative from acceprance of
premarital intexcourse associared with the sexual revolution of the 1960's." Accordingly, satistical analysis showed that
"sexual permissiveness ol father and of the mother” were "moze strongly prodictive than the peer group” in delormining
whether young s would coha " 1 and Grigel see in their lndings evidence of "he near
total loss of influence of religion on the attimdes and behavior of Canadian yorng people relating to sexual relationships.”
91 TIOBART Source: Charles Tobart and Trank Grigel, "Cohabitation Among Canadian Students at the End of the Cight-
Ses," fmnrd of Compandtie Fianmify Steases 32 (1092), 311
POVERTY
Marsicd couple familics continued to have the lowest poverty sate (6.0 percent) in 1991 among all family types, the Census
Bureau reports. "The overall poverty rate [or families with a female householder, o spouse present, increased sigilicantly
in 1991... Familics with a female householder represcnted 12.7 percent of nonpoos families bur 540 percent of poor fami-
lies in 1991."

Among families with children wnder age 18, only 8.3 percent of married couples are living below the povery line, compared.
t0 47.1 pereent of female headed houscholds. Among whifc familics with childien under 18, the poverty vt rms only 5.5
potcent in maried couple homes, compared to 284 percent in female headed houscholds, Among black familics with chil-
dren only 110 percent of marsied couple homes azc in poverty, compared 1o 312 percent of female-headed houscholds. or
Latinos, the comparable figures are 19.1 pexcent of manied couple homes and 49.7 percent of female headed bouscholds,

92, 11, §. BUREAL OF THE CENSUS Source: U, §. Buzcau of the Census, "Poverty in the Tnited States; 1991 Cmons
Prpwlation Reporss, Sertes p-60, no. 181, August. 1992, 5

Rit il outside of marn

age. TTobs

FLIDHERLY
",

cnts who are in good health and those in infact marriages provide more support (1o their adull children) than ofhers "
“ s with the provision of advice, parents who are no longer mawied 1o the child's other parent because of divorce or death
arc less likely to provide pifts and monctary assistance than are masied paents,” Likewise, adult children of divorced, scpa-
rated, or widowed parents aze less likely (0 receive services-including child caze-than adult children of sill macsied parents
T general, "reduuced chances of parental support are evident il parents are no longer married 16 each ofher."

93 COONEY Source: Teresa M. Cooney and Peter Thlenberg "Supporl from Parents Over the Life Course: The Adult
Childs Perspective, Sasie/ Fora TL (1991), 63

IDEPRHESSION; SHILE- EM; ACADEMIC; THHENS

"The students of divorced parents esperienced more depression and lower self estoem aad they arc cared lower GPAs,
Children of nondivorced parcats had consistendly higher self estecm scores.”

94. BRUBTICK Source: Dan Brubeck and John Beer, "Depression, Sell Tsieem, Suicide Tdeation, Death Anxiefy and GPA
in High School Students of Divorced and Non-divorced Parcats,” Rpobodsginl Revorss T1 (1992), 755

BREASTTEEDING

“Ihe analysis reveals that marital sfams is an important dererminant of breastfeeding decisions. "Other things being equal, *
“manvied women are 55 pexcent more likely 1o breast foed than mmartied mothers. "he RAND team finds that marital
status accounts for between 26 percent and 32 perceat of the gap between teenage and older mothers in breast foeding
rares

95, PETERSON Sowce: Chuistine E. Perersen Julic DaVanzo, "Why az Teenagers in The Taited States Less Likely to
Breastieed Than Older Women? Demgrgpy 29 (1992), 431
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ILLEGETIMACY; THENS; EARLY SE
A new study reveals that less than half of the unwed teens aborting their vnborn children live in intact familics. "Only 38
percent of the minors (in the Gultmacher study) lived with both biological parents; 46 percent lived with their mother but
vot their natural father, 3 percent lived with their father but not their natural mother, and 12 percent lived with neithe
96. HENSHAW Sourcer Stanley K. Henshaw and Kathrgn Kost, “Pavental Involvement in Minos” Abortion Decisions,”
Fuunrfy Pluming Porgpuetives 24 (September/ October, 1992), 196
THHENS; EARLY S ILLHEGITIMACY
In a ecent study at Arizona Statc University, psychologists Naucy Russo, Jody 1. Hom, and Robert Schwartz analyzed the
social backgrounds of wormen aborling their unborn children nationwide. They found (hal unmarried pregnant womien are
far more likely 10 aborl their unbom children than marrded pregnant women. "Married women have the Towesl r
abortion.” In 1987, "more than four out of five women obtaining abortions were unmanricd; nearly two out of three were
never mared." Separaled women had an aborlion rate five limes (hat that for marded women, while divorced women had
4 rale Tour times thal for married women, "Marifal stalus appears especially important in the decisions of adolescents. The
Arizona Srate scholars veport that "more than 98 percent of minors secking abortion were wamarried.”
RUSSO Source: Nancy Felipe Russo, Jody D. Hom, Robert Schwartz, "L, S. Abortion in Context: Sclected Characteristics
+48 (1992)
HEALTH; ABANDONED; ABUSE; DRUGS; CRIME; HOMELESSNESS
In a recent andlysis, pediatrcian Margarel McI Tugh examined Lhe numerous (ireals (o the health of the inner-city child
These threats include not only certain diseases (such as bacterial meningitis, theumatic fever and iron-deficiency anemis)
which stiike inner ciry childven in distessingly often, but also neglect, homelessness, diugs, cvime, and abuse. McHugh
strcsses that these problems " [h]ave the most profound cffect on houscholds headed by single mothers.”
98, MCHUGH Source: Margaver McHugh, "Child Abuse in a Sea of Neglecr: ‘T'he Innev-city Child," Pubarmic Anne
(1992), 504
STD; EARLY SEX; ILLEGITIMACY

These conyersai y indeed have changed some alfitude:
57.7 percent reported that they had not engaged in intercourse because of "parents wishes”. In conrrast, among young men
who had not engaged in fntercousse, just 11.6 percent gave "Pacents wishes” as Lhe reason. Likewise, although 516 percent
of young women who were virgins said they Tad not engaged in infercourse because of "values™ or "religion”, only 13.7
percent of the young men who had not engaged in sexual relations cited such reasons.
Young men and women respond, howeves, not only to what parents say, but also to how they live. Among the students
Leland and Barth idently as being at "higher 1isk" ol contracting sexually transmilled diseases are "lhose who did not live
with both parents.”
99. LELAND Source: Nancy Lee Leland and Richard P. Barih, "Gender Dilferences in Knowledge, Intentions, and Behay-
iors Concering Pregnancy and Sexually I'sansmitted Disease Prevention Among Adolescents,” Jozryal of Agisbscent Health
13 {1992), 589
DEMOGRAPHICS
Census olficials acknowledge that "the tremendous increase in he number of single parents has been one of the most pro-
found changes in family composition to have occurred during the past quarter contury.” Whercas there were only 3.8 mil-
lion single parents in 1970, in 1991 there were 16,1 million single-parent houscholds. Analysis reveals thal athough one-
parent households g mother-only are much more common among blacks than among while, "the
single-pacent proportions have increased among both taces since 1970."
100. L2, 8. BURHAL OF CHNSUS Source: U, 8. Biveau of Census, "Honschold and Family Characreristics, March 1991,
Civrront Papwlation Regosts, Dopulation Characleristics Series P20, no. 438, liebruary 1992, 1

s of

1ong yonng women who had not engaged in infercourse.

TEENS; ACADEMIC; DELINQUENCY; POVERTY; CYNICISM

"Today’s children are in crisis because today's families are in ciisis.” So wiiles physician David A TTunburg of the Camepie
Corpor alysis of the problems besetting the rising generation. In rhe three decades between 1960
1990, ITamburg sees an unprecedented "social (ddl wave in American Tamily life, « Gdal wave tial has lefl many impover-
ished, damaged, and frus 1 aclol ered fotsam. Varions psychological academic, so-
cinl and economic indices indicare “heavy casnalties” among American children, and Hamburg points fo the "erosion of the
family' as o primary reason.

(BOOK) ILAMBURG Source; David A, Tamburg, Today's Children: Creating a Future for a Generation in Crisis (New
/Times Books, 1992)
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INTELLIGENCE

Being bom Lo an unwed mother creates part of  "social rsk” which Lypically handicaps a child more than the biological dsk
of very low birth weight. In a recent study at Case Westem University, Iimery University, Cleveland State Universi
the University of Michigan, rescarchors comparcd "the biologic risk associared with exrreme premarurity” with the "social
risk" associated with being born to mothers who are wnmazticd high school dropouts, or black. In comparing the "ncuro-
cognitive abilitics ar school age” of children fiom vations backgrounds, the vescarchers found. that children whose birth
weight was very low received " sigaificantly poorer scoxcs on all tests, with the cxception of speech and the toral hehavior
score!” than childzen whose birth weight had been nomnal. Nonetheless, the sesearchers found that social risk was a stronger
predicior of performance than biologic tisk. Indeed, becanse "social sk was... the major determinant of outcome, ™

the
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biologic risk of very low birth weight appearcd o "add ouly negative impact of a poor psychological envitonment.” Analysis

revealed that "children in the lowest social risk group had, on the avcrage, an 1€ 28.8 points higher than did childen in the

highest social fsk group. "Statistical tests showed that sodial gisk explained almost a third (31 percent) of the gap in TJ's

while very low birth weight merely "added an increment of 2 percent 1o the explined variance.”

HACK Source: Mameen Hack et al., "I'he Fifect of Very 1ow Bitth Weight and Social Risk on Nemuocognitive Abilitics af

School Age,”" Dewdypmmminl g Befarsssad Pecasrics 13 (1992

THHENS; CRINF; HOMEIL N ARLY SHXG ST, ILLHGITIMACY

In a recent study at the University of 'Loronto and the University of Victoria, sociologists Bill McCarthy and John Hagan

investigaled the sodial backgrounds ol 563 Leenagers living in the streets, many of them engaging in prostitution, thelt and

; aving home” Tor the Tife an the sireets "decreases with being in an intact s

ily and having high academic aspirations.” This finding persisted in analyses that took social class and home characteristics

int account.

103, MCCARTTIY Source: Bill McCarthy and John 1agan, "Mean Sireets: The Theoretical Significance of Siluational De-

linquoncy Among Homelcss Youths," lazesiun fwrmal of Sociniigy 98 (1992), 597

DELINQUENCY; ACADEMIC; TEENS; HEALTH

= In arecent study at the John Hopkins University and the University of Pitisbirgh vescachers investigated the velationship

berween childien's well-being and their "social envivonment." Among hoth blacks and whites, children were twice as likely

10 have behavioral problems il they lived in mother-only families than il they lived with both biological parents. Among

whites (bur not blacks) children who were growing up with a mother and some other adult (ususlly o sieplather) were,

again, almost fwice as likely (odds vatio 1.9) as childven living with both biological parents to manifest behasior problems.

Among blacks {but not whites) the researchers discovered a link between failure in school and houschold composition-if

the analysis took into acconnt the age of the children. "Older black childven,” "who also lived in a mother-headed house-

‘hold, wexe moxe likely to fail in school as compared to youager black childven in mother/father houscholds.” Also among,
acks (but nol among whites), childzen living in mother-only houscholds were almost three times (0dds ratio 2.8) morc

an children in intacl families 1o spend "excessive!" s in bed because of fllness

In general, the researchers interpreted their findings as confirmation of "prior studies... showing the adverse effects of social

deprivation” on American children.

104, MCGAUITEY Source: Peggy |. McGanhey and Barbara Starlield, "Child [ Tealth and the Social linvironment of White

and Black Childven," Saeia/ Seience and Aediiipe 36 (1003), 867

ABUSE

"The absence of the nalural mother and father from the home" is a drcumstance in which "incest is more likely." And al-

though he conceded that, from, a biological perspective, "sexual contact within stepfamilics is not rechnically mcest,” Erick-

son identifies divorce and remarriage as evenls than can disrupt Tamilial bonding and so "elements of a generational cycle of

child abuse are set.in place."

105, HRICKSON Source: Mark ‘I'. Frickson, "Rethinking Ocdipus: An Fvolutionary Perspective of Incest Avoidance,

yserion Jowrnad of Pyl 150 (1993), 411

n-

BREASTHEEDING; HEALTH; INFANTS

The adverse effect of absent spouses on nlention, nitiation, and duration of breastfeeding represents another consequence
of female headship, even il only temporary. "Whatever the reason fo o
the infant and the mother, especially full and partial breastfeeding are profound.”

106. ADAIR Sowrce: Linda 8. Adaiv, Barty M. Popkin David K. Guilkey. "The Dwvarion of Breast foeding; How Is 1t Af-
fected by Biological, Sociodemographic | Tealth Sector, and l‘ood Industry Vactors?” Duragrphs 30 (1993), 63

THENS, PSYCHOLOGICAL HEALTH; ACAIDEMIC

In a recent investigation at Wright State University and the University of Dayton, psychologists Lawrence A. Kurdek and
Mark A. Tine looked al the disciplinary styles and the emotional climate of the homes of more than 800 young adolescents
I statistical comparisons,

decision, the elfecls ol infanl leeding on

adolescents iving with both biological parents reported more warmth than did those living with
steplathers” Likewise, "adolescents kving with both biological parents reported less conllict than those living with either a
steplather or stepmother.” Kurdek and Iine also discovered thal "adolescents living with both biological parents reported
less permissive parenting than those living with either a divorced fathev ov a mulriply divorced parent.” These findlings ap-
pearcd valid for both young men and young women.

The authors of this study view their work within (he broader context of rescarch demonstrating that "children who exper
ence the divorce and or emarriage of their paren dernic and health problems |
arc children who live continuously with both parents.”

107. KURDEK Source: Lawrence A Kurdek and Mark A Tine, "The Relation Between Tamily Siruclure and Youag Ado-
lescents' Appraisals of amily Climate and Pacenting Behavior, " Jassral of Faniy fizwee 14 (1993), 279

ate af greater disk for psychological

TEENS; ALCOHOL; DRUGS

In a wecent shudy af the University of Akvon and the University of Miami, sociologists Jan $. SokolKatz and Panicia M
Ulbrich investigated the relationship herween risk-taking behavior (defined by propeasity to use alcohol or drugs) and fam-
ily structure among Latino adolescents. Sokol-Kalz and Ulbsich found thal’ on stalistical measures, "Mexican and Puerlo

ol 2 in sing] households engage ) ¢ than those Tiving o
fiving in single-p engage in more tisk L iors than those Tiving in two-pareat,

gl

Rican ing behs
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houscholds." Among Mesicans-by far the lugest | afino popularion in the conntiy and accordingly the most fully wopre-
scated in this study-the rosearchers established mone specific and complete pattems: "Mexican adolescents living in female-
headed households hiave higher rates of drinking, drug use and overall sisk-laking behaviors than adolescents living with
both parents.”

108. SOKOI-KATY, Source: Jan 8. Sokol-Katz and Patvicia M. Ulbrich, "Family Shucture and Adolescent Risk 1'aking
v Tntermatianad Joeiad of the Adgicosons 27

Behavior: A Comparison of Mexican and Cut
(1992), 1197

ABUSE

In a recent study at Old Dominion University, child psychologists investigated the disciplinary practices used by "working
Lo middle class Alvican American mothers.” The researchers discovered thal the absence of the father
e of discipline black mother's cmploy. "Single mothers reported more physical disciplinary practices than did maricd
mothers Tn explaining this patlern, the researchers conjecture that "a mother raising a child dlone may experence at times
additional stress as a resull of fask overload, financial concerns, and have less time and energy 1o employ strategies thal
involve child oriented practices such as woasoning persnasion and modcling, Undor these cironmstances, it may be adaptive
for the mother to cmploy control practices that quickly and decisively reinforce obedience.

109. KELLEY Source: Michelle 1. Kelley, Janis Sanchez-Hucles and Regina R Walker, " Correlates of Disciplinay Practices
in Working to Middle Class Afvican-Amevican Mothers,” Aeraill Padwer aarterfy 39 (1993), 252

an and Puerto Rican Americans,”

de a difference in

FIENS, BARLY SEX, ILLEGETIMACY, RELATIONSIHIPS

Rescarcher Stephanic Schamess rocently comparcd the affimdes and personality development of unmaried adolescont
mothers with the attitudes and personality development of older maied mothers, Schamess nor only discovared "lower
stages of ego development” among the unwed adolescent morhers, bur also documenred many problematic affimdes fosvard
men, family zolcs, and their own fathers, Compared to the older, manicd mothers, the wawed toen mothers voiced more
negalive attitudes about relatonships with men. Concemning relationships with men, only 23 percent {of the unwed adoles-
cenl mothers) gave clearly positive responses, 38 percent were nentral or ambivalent, and 38 percent were negative. Among
the in-wedlock mothers, 71 percent of the responses were posifive, 8 percent ambivalent and 21 percent negative.” Mot
surpisingly, the vamarded teen mothers were more likely than the older marded mothers Lo express "views ol the marital
relationship (which) are problematic."

Notig, that ofher wsearchers have cstablished thar gins reaved by single mofhers ave siguificantly more fikely to become
sexually active in their tecns than are those zised by " patcnal 7 also makes adol
ticularly vulnerable Lo involvement with rmen who would treat them badly."

110, SCHAMESS Source: Stephanic Schamess, "The Scarch for Love: Unmarried Adolescent Mothers' View of and Rela-
tionships With Men," ki 28 (1993), 425

POVERTY; DEMOGRAPHIC
" [Flamilics maintained by women. with no spouse prosent cxpericnced declines in real median family income berwoen 1991
sk Ligher than, e decline expericnced by masred couple fanies!” The Consus Buseau aualysts poin pasticulady 10
“changes in housel or living i, &, the shift away from marsicd-couple familics o single-parcnt
and non-{ as develop which have "exerted @ downward pressure in incomes and cxacerbated in-
come inequality.”
Ihe Census burean reports that Americans who made “the fransition t a martied couple family from another type of fam-
ily" in the Tate 1980's genorally cxperienced an improvement in their cconomic well being as measured by income o pave
rafio, 4 statistical test that takes info account Tamily size and economics of scale. Among Americans who became members
of a martied couple family during the period aalysis, “65.7 percent expericnced iciwases of 5 percent ov morc in theiv
income to poverty ratios, with 58 perccnt cxpetiencing incrcascs of 20 percent or more.” In contrast, the Census Burcay
reposts thal 383 percent of those who changed [rom being a member of a martied couple lamily o @ member ol anothes
iype of Tamily sullered a decline in economic well being
{11 U. S BUREAT] OF TIE CENSUS Source: U, §. Bureau of the Censu
Persons in the Uniled States 1991," Series P 60, No. 180 August 1992, ix

"Money Income of Tlouscholds, Families and

TEENS, EARLY SEX; ILLEGITIMACY

In a recent study at the Universily of Wisconsin, Madison, sociologists Lawrence L Wu and Brian C. Martinson invest-
gated the social background of young women who bear o child out of wedlock. Tn statistical analysis
rescarchers establishied that "being in a non-intact family al age 1+ signilicandy increases the tisk of a premasital birth” fox
whiles, blacks and [Tispanics, "The effect is lagest [or TTispanic womea, and smallest for black wornen,

113 Wi \'ource lLawrence |.. Wn and Brian (.. Martinson, “liamily Structure and the Risk of a Premarital Birth,
Soctudig 2w 58 (19933, 210

YOUNG :\DI TS, ILLEG ATIMACY

In a vecent smdy ar the Nett d; 1 1 hic Institte, rescarchers Aat C. Liefbrocr and [enuy de
Tong (ncwdd analyzed vnmarried cohabitation, a practice especially prevalent in Holland, but onc which has scen "a tapid
... populily... among young aduls throughout the Westem world." The Dutch scholars found thal "the level of
parental |e‘|1gm~|ly strongly inlluences .. the intentions of young adulls” Young adull with devour parents are much more

of national data the

Anmatiian

increas
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likely than pecrs with religiously inditferent parents to "itend to marry steaight-away" vathcr than to cohabit. Hven it they
do choose to cohabit, young adults with desont parcnts aze moze likely than peers with religiously indiffercat parents o
regard "cohabilation as a prelude (o marriage, rather than as a more-or-less permanent allemative Lo iL."

Young people who experienced a parental divorce ate more Tikely than peers [rom intact Tamilies 1o choose "cohabitation
without plans of subscquent marriage vather than... mavriage withour proceding cohabiration" Young adults are also mors

Tikely 1o choose cohabitation if their mothers worked outs
whose mothers have been working onfside the home ave less focnsed on rraditional family values that emphasize mariage
as the only legitimate type of union and a strong pendes-based division of labor." On the other hand, young people who are
living in the pareatal home are much mose ikely 1o choose mardage without prior cohabitation thatt are peess living away
from he parental home.

Young, people with highly cducated mothers were moze likcly than pecrs with loss cducated mothers to choose vnmatied
cohabilaton rather than mardage. Among youag people Lhémselves, higher education only "slightly" fncreased the likeli-
Lally, the highly edncated were those most likely

de the home during their adolescence, beca

%

voung adults

hood of premarital cohabitation, but among those who did cohabit prems
to consider cohabitation as an alicwative vather than a prelude fo wedlock.

114. LIEFBROER Source: Aart C. Licfbrocr and Jenny de Jong (Gierveld, "The Impact of Rational Considerations and
Perceived Opinions on Young Adults” Union Formation lntentions.” /iami Zuwer 14 (1993), 213

TEENS; SELF-ESTEEM, READING; ACADEMIC; RELATIONSHIPS

"Adolescents from inlact homes have better sell-concepls than adolescents [rom homes in which a parental divorce had
oceurred.” Compared 1o teens with divorced parents, adolescents in intact families evidence betler sell-concepts in general
and in their attitudes toward "reading, honesty, pavents, math... and school.”

115, STUDER Source: Jeannine Studer, "A Comparison of the Sclf-Concepts of Adelescents from Intact, Maternal Custo-
dial and Paternal Custodial Families,” Jassmal of 12ivares ard Revrarrigge 19 (199%, 219

TEENS; RELATIONSHIPS; PSYCHOLOGICAL

Tn 4 recent study al the University of Maine and the University of Miami, researchers Dortothy Tysse Breen and Margarel
Croshie-Burnett investigated the ‘moral development of early adol I'hey di whose
parenls were divorced reported "more [amily-related moral dilemmas (han did eady adolescents of intact Lamilies.” Over
one third (35.4 percent) of the young teenagers whose pateats had divorced reported family related moral dilemmas, com-
pared 1o less than one tenth (9.3%) of the yonng teenagers from infact familics. 'The authors of this new smdy mund that
tecus with divorced parents ae almost twice as Lisely (30.6% vs. 18.2%) to cxpess concems about " ‘peer reection” as pecrs
from intact families. G ared (0 young Leens [rom broken homes, lee.u> from intact families use "the word '[Hend’ more

Comp

ofica and moe posi nlv‘ “Childzen and adolescents of divorce face additional p ical in their develop:
proces

116. BRIIIN Source: Dorothy Tysse Breen and Margarer Crosbie-Burnett, "Moral Dilemmas of Larly Adolescents of 1i-
vorced and Infact Familics: A Qualitative and Quantitative: Analysis,"” fuaal of Fors AAdideerse (199%), 168
DEMOGRAPHICS

In & roceat study at the Tnstitte for Socal Rescarch in Oslo, Norway, feminist rescarcher Amlaug Leira fnvestigated the
cifect of welfme statc growth on. family life-cspecially motherhood-in Scandinavia since W.W.IL During the 60's and 70's
the Scandinavian countries {specially Swoden and Denmark) adopled a number of "welfare state policies that more or loss
in some

intentionally promoted the employed mother family As a femivist, Teira sees inconsistencies aud inadequacies
national pohcme (especially in Norws) b she nonetheless views state sponsoted. child care 452 vital pact of the "modern-

zarmn of 1" in di , ad rthe ™ 1! of hert " e 1 of colloctive child

care, she explains, "contributed 10 a 'deprivatization' of fanily fife, a5 did the increasing economic activity of mothers "
Noting that "the increasing public coniol of and spending on matters that used fo be left fo the family” is one of the "con-
tral features in the history of the welfare state.” "Public takeover of some child care respensibilities” s evidence of a critical
"restructusing of houndaries between the state and the fanily.”

Tn this X singly independent of husbands. "Mothers of the 1980 depend less
o husbands for economic provisions end more on the state and the market than did (he mothers of the 1960)." "New
trends in lifestyles exemplified by the dual-eamer family, cohabitation withou o
evidence that older patrems of fxmily life based on readitional understandings of marriage ave breaking down.

LEIRA Source: Amlaug Leira, "Welfare States and Working Mothers: The Scandinavian Expericace” (Cambridge; Cam-

bridge University Pross, 1992; pp. 2-3,2047,97,12,173)

RULATIONSITIPS; YOUNG ADULTS

The new study further zevealed that Indion young womcn generally perceived "both fathers md mmothers as being signifi-
canlly more oving" than did American counterparts. Indian young women were also less likely (o judge their pareals as
“overprotective” than American yonag women. |nthar and Quinlan evaluared these findings in light of espectations tha
“the mote family centered Indim cultuee would yiold different wosults from the more cenriperal American culture.
118, LUTHAR Source: Suniya $. Luthar and Donald M. Quinlen, "Parcntal Images in Two Culturcs; A Study of Women in
India and Amcrica,” famrnal of Conse-Cinttiral Payibochgy 24 (1993), 186

restructuring ol boundaries

mothers are incr

riage and increasing divorce rates” is

TICALTIL PSYCITOLOGICAL

Stalistical analysts of national survey data reveals thal "|a] mother’s working in the labor force negatively allects the physical
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health stafus of childven from one and fwo-pment familics” Hong and White-Means obscrve thar this finding is
"[cJonsistent with the theory that suggested that working mothers have less time available to cnhance their children’s
health”

Although maternal employment was "negatively related 1o the physi
mothers," the effcer appeared much mote pronounced (the statistical coefficient was five times as lavge) among unmarricd
mothers. TTong and White-Means accordingly conclude that the "presence of a spouse in ihe household minimives the det-
rimental health effects of matevnal employment on child health."

Living in a single-parent bome is particularly risky for sons. 'Ihe authors of this new study report that "male children from
one-parent familics were found Lo have more flnesses than female children.” It was suspected thal "mdle children of fe-
tnale-headed households may engage in more unsupervised physical activities that. might resul in injuries or accidents.”
Fusthermore, for both sons and daughters living with an vamartied mother oftca means poocr mental health, Hong and
White-Means gole hal "children of martied mothers had belter mentd healll (han (hose from one-parent fami-
lies...[CJhildren Trom one-parent Tamilies Lend 1o be moody, sad, and nervous.”

119 HONG Sonrce: Gong-Song Hong, and Shelley 1. White-Means, "0 Working Mothers Have Hoalthy Childvon?™ fous-
sl of Temily e Evanonic Isvwes 14 (1993), 163

al health of the children of marrded and non-marrded

DELINQUENCY; TEENS; ACADEMIC

In a recent study at Arizona Stale University, researcher Josefina Tigueria-McDonough invesligated palters of delinquency
in Maricopa Counly, an ares with a large impoverished Latino population. Jigueira-McDonough expected 10 find a statisti-
cal link between dropont rates and delinguency ratcs. "Confrary fo most past theory and rescarch, ™" dvopout rafes have no
inpact on delinquency.” This finding is especially important because the dropout rate among Latinos is "extremely high.”
“I'he greater the proportion of siugle motherhood"... she conchudes, "... the higher the delinquency rates” Figneria-
MeDonough also d d that "male employment prevents delinquency whereas mother employment facilitates it."

And although she was unable (o find the expected link hetween dropoul rales and delinguency rales, her work did show
that "falmong gronps with high delinguency [rates], [ihe] dropont [rate] varies inversely with male unemployment and dic
rectly with single mothethood "

120. FIGUEIRA-MCDONOUGII Sousce: Josefina TigueiraMcDonough "Residence, Dropping Out and Delinquency
Rates," /urans RBeburior 14 (1993), 109

DRUGS; TEENS; ADULTS; YOUNG ADULTS; ABSENT FATHER

In a recent study at Penn-VA Center lor Studies of Addiction, a leam of zesearchers investigated the Lunily backgrounds of
opiate-dependent men. Most of thesc drug abusers identified problems in their familics, More particulardy, many of thom
expressed "hoth an anger loward and « longing for the absent falher.” Investigation revealed thal some of the drug addicts
arew up with fathers who were "distant and passive, too tired, and 1o discouraged by the difficuliy of providing for their
familics to be invohved in the day to day cvents of family life.” Bur cven more of the dmg addicts in this stdy grow up in
homes wheze the fathers... were absear from the family altopether.”

The Pean-VA rescarchess believe thal growing up without the assistance of their fathers lelt the men in tis study cmotion-
ally distressed and, thercfore, proue to drug use, " In our society, " the wescarchers remark, "the father has stood as a symibol
of protection and financial security, and he has beca the gatckeeper of the Gundly, both protecting Lanily members from
and connecling them 1o the outside world”

Perhaps the grimmest finding of this new sfudy is thar drig-using sons of "absent fathers” ofen imitare their fathers’ exam-
Ple: over two thirds of the dmg addicr sons of absent fathers in this stdy had bocome absent fathors themsclves when they
had children

121 BEKIR Source: Pamcla Bekiv ot al, “Role Reversals in Familics of Substance Misusers: | vansgenerational Phenome-
non," 7he Tnizemational Jonenal of dho Adidiians 28 (1993, 613

TIEENS, RELATIONSHIPS

In a recent study at the Université Laval in Canada, researchers Sylvie Drapeau and Camil Bouchard compared the social
circumstances s with those ol children of divorced p
children from distupted families were living i "less dense” social networks than peers from mtact homes. I'he “density of a
nerwork” "is an indication of the integration of an indisidual into a group," so that a high density nerwonk "offers more
cohesion and a stronger [eeding ol sccuriy” than a low-density network. "A low densily network would not be composed
of dose or significant people.”

"Children from distupted fumilics may appear (o be more solated than children (rom intact Gunlic
Drapeau and Bouchard discovered that "adulls with no blood links Lo the children (e, g. leachers, counselors, baby-sillers)
ocenpied an important position in the support nefworks of children from disnipted families. [ lowever, these adults were
also perceived by the children as sonrces of conflict. " T'he vescarchers also learned that compared to children from mtact
familics," the children from disrupted families weported a higher level of dissatisfaction concerning the suppost they ro-
ceived from their friends.”

122 DRAPEATI Source: Sylvic Drapeau and Camil Bouchaxd, "Support Networks and Adjustment Among 6-16 year olds
from Maritally-disrupted and Tntact Tamilies,” Jassmal of Diioris and Remariage 19 (1993), 75

READING

rents. Resulls indicated that

o children ages 6 o 16 from intact. famii
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In a recent study at the Bartelle Seattle Research Center, rescarchers Nazll Baydan, |eanne Brooks-CGimn and Frank H
Fusstcaherg investipared the fanctional literacy of hlacks borm to tecaage mothers in Baltimore. "[TJa middle childhood and
adolescence.., father presence and mother's being married predict higher lieracy score se, "the nurmber of years the
mother was married positively predicted fileracy scores in young adulthood"

“Ihat liwiacy among blacks bomn to teenage mothers is affocted by patornal presence and matewnal marital stams is an im-
portant and for these researchers unexpected finding. The authors of rhis new study had hypothesized that "lamily envi-
ronmental factors wionld) affect litexacy only through early childhood developmental level and edncational achievement.”
Contrary to initial aspectations, matemal maital starus and patemal presence tam out to be "predictive of latex litczacy.”

123, BAYDAR Source: Nazli Baydar Jeanue Brooks-Gunn, Trank I'. Furstenberg, "Tady Warning Sigas of Functonal Ilic-
eracy: Predictions in Clildhood and Adolescence.” (s Derdpomsnt 64 (1993), 815

res

CRIME

“Throny

gh a survey of almost 14,000 prisoners in stale correctional facilities, officials rom the US Bureau of Justice invesii-
gated the family backgronnds of inmates. “|M]ost inmates did not live with both parents while growing wp," "an estimated
14 percent had lived in houscholds with neither pazent,” while 43 percent of the inmates (had) lived in single-parent house-
holds, 39 pev cent with their mother and 4 pevecnt with theiv father.

124, BECK Source: Allen Beck et al., "Souces of State Prison Tnmates, 1991, The Burcau of Tustice, S M, 7993,
NCJ-136949, pp. 3,9,32

DIFLINQUIENC TEENS

Children Tiving in single-parent. houscholds are more likely to engage n tronblesome behaviors than their peers b infact
familics even when the single parent is living wirh another adult upon whom she can call for assistance. In a recent study at
the University of Nebuaska-lincol, sociologists Andrea Stolba and Paul R. Amato investigated behavioral pattemns among,
children of single pavents. Including single parents who live with an "additional adult, single mothers tend to describe their
children’s behavior less posilively than do mothers in i ly intact gt least when children are
five: years or older” The resalis of the study, "do nol support the notion
single mothers "

The authors of the new study did find that "single mothers of adolescents” report more positive child behavior when a
grandparent of the child Tives in the home thau when 1o other adulls are present. Stolba and Amato conjecture that "the
presence of ! in the b hold may reinforce 11 ot and help to maintain beneficial hicrarchi-
cal structures” in such cases. On the other hand, "for children n middle childhood, the prescnce of a grandparent was asso-
ciated with more negative behavior ratings.” "The relurning home of divorced or separated oflspring, especially when Lhey
bring children with them, deceases prandparents’ satisfaction with living amrangements.”

125. STOLBA Source: Andrea Stolba and Paul R. Amalo, "Extended Single-Parent ITouseholds and Children's Behavior,"
Tihe Sugindygioad Qrarrerfy 34 (1993), 344

RELATIONSHIPS

"Children from intact familics mentioned nurturance as a mait of a father significantly more than children from divorced
famnilics”

126, HORM-WINGERD Horm-Wingerd Source: Diane M. Horm-Wingerd, Mclissa M. Graves and Deanna L. Nekori,
"Children From Divorced and Inlact Homes: ilarilics and Dillerences in P of Family," (i Siwgr Journal 22
(1992), 185

DEMOGRAPINCS

In a rocont analysis, Rurgers sociologist. David Popenoc took cxception with what he calls "fhe establishment position”
among his colleagues, namely the view "lamily decline is a myth,” and that. "the. Tamily is not declining, it is just changing"
Popenoe marvels that, in spife of a monnfain of cvidence indicating an crosion of family life, "Ihere is stll a rouctance
amonp many scholass of the family to admit that the family is declining, "The preferred torm s 'change,” leading to 'diver-
seern Lo be o mere terminological quibble, buL it reflects deep ideological differences.”

Citing a wide range of s wres, Popenoe argues Lhat "the faenily rends of the list 30 years... clearly signal the
widespread dedine of the fustitution of the Faily. "Statistics show Giat American marriages are becoming more [rapile, dial
fewer Americans are accepling (he burdens of parenthood, and thar Americans are spending less time than ever belore with
their families.” In shorr, "Americans foday ave less willing than ever before 1 invest time, moneg, and energy in family life.”
Explaining the retreat from home life, Popenoe remarks that "familism as a cultural value has weakened in favor of such
values as sell-lulfillment and cgalitaranisen.... T)he value placed on the Tamily in our cullure, compared 1o competing valucs,

an additional adultis benelicial 10 children of

alistical m

15

has diminished”

The family hus, of vourse, changed and evolved throughoul secorded history, But Popenoc insists that "soceat amily de-
cline is unlie historical family change. Tt is something unique and much more serious... IL is 'end of the line' family de-
cline." In violation of contemporary academic orthodosy, "1 see the family as an instifution in decline and believe that this
shonld be o canse for alarm.”

127, POPENCE Source: David Popenoe, "American Family Diecline, 1990; A Review and Appraisal! Jiwenal of Masrigge and
e Ly 55 (1993), 527

ACADEMIC; TEENS

I a recent study al the Lovisiana State University, sociologist Roger A, Wojlkowiewicz analyzed the elfect of fumnily back-
ground on the academic success or failure of American young people. Statistical analysis of national data reveled that teen-
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agers who lived n almost any type of nowintact home-that of a never married mother,  divorced mofher,  divoreed fi-
ther, a divorced mother and or grandp o dy loss likely to graduate from high school than
peers aised by both pareats in intact marsiage

Furthermore, the longer a child fives in  broken home, the more adverse the academic consequences. Statistical tests show
that "any year spent i a non-infact frmily had 4 negaive offect” and that "a year in any one of these types of non-intact
families, no matter which one, will have the same effect on high school geaduation.... Ta particular, the effects of mother
only and of mother-stepfather, the rvo most frequent (non-infact) simations, do not differ significantly. (A) venr in a
mother stepfather family is as negative for cducational artainment as a year in a mother-only family."

Fuslhcr parsing of the slatistics cnabled Wojikiewicz to identily " [sigailicant negative efiects on high school graduation for
being bom into a mother only family as well
These two negative cifects arc almost equal " Overall, "the cffect of living in a non-intact family is of the same magnitude as
he effect of having parents with al most a high school education rather than having parents with some college.”
Wojtkiewicr beheves his findings are particulady important "as more and more children expedence non-intact |
causc of now-maral bivth or patcutal marial disruprion”

128, WOJTKIEWICZ Source: Roger A Wojtkicwicz, "Simplicity and Complesity in the Effects of Personal Structure on
High School Graduation,” Deragrgosy 30 (1993) 701
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cal analysis of the behavior and background of 236 Canadin eens, Giellner foand that "as expected, adoles-
cents in mother-only and mother/step-father familics showed greater insofvement i problem behavior” than did peors in
intact familics. Moze specitically, the study found thar teens in mother-only ox mother/step-father families held "more per-
missive attifudes foward dmg use” and had "more friends who used cigarefres and marijuana."

Although Gellner found that white adolescents living in non-intact homes were the most likcly to vicw theix families as
unsupportive and unresponsive Lo Lheir needs, she found it especially "alarming” that "Indian adolescents i these on-
and the most Tiberal peer allitudes toward adolescent drug

10

intacl) configurations indicated Lhe greatest use of marij
wwse" "l view of the high proportion of non-intact families, especially single mother howseholds, that characterize Indian
youth living in cities."

129 GELLLNER Source: Barbara M. Glellner, "A matched Group
Among Canadian lndian and White Adoleseents,” Jaseral of Farty -Iddnles

Somparison of Drug Use and Problem Behavior
e 14 (1994, 24

POVERTY; DELINQUENCY

In a recent study at Columbus College, cconomic analyst William J. Arthur assessed "the cconomic and social impact of
nontraditional [amilies” on Muscogee County, Georgia. Tirst, Arthur established that, along with the eldedy, single-parent
households consume Uy dispropotionate portion of wellare funds. In August, 1992, Lully 98% of the households in
Muscogee Conniy mociving assistmce throngh Aid fo Families with Dependont childeen (AK13C), the nation's largest wol-
fare program, were Jo-p: ) holds, ™ h " female headed houscholds. 97%: of the houscholds in public
housing in Muscogee county in 1993 weze headed by single pazents. Cleadly, "the single-pareat houschold... uses moge pub-
lic resources than traditional houscholds. "Asthur comcedes that it might be "too late to change many of the single pareats
loday or Lo do much 1o make their life casier.” Nonetheless, he hopes that something may be done "o renew hopes of
children and stem the tide of economic decline, eroding family values and social disorder in the Tong run."

132, ARTTILIR Source William |. Arthur, "Crisis in Onr lamilies (I'ocus on Muscogee Connty): A Study of the liconomic
and Social Hmpact of Nontradifional Familics in Muscoges County,” Columbia College, Colambus Goorgia, January 1994

THENS, YOUNG ADRULLS: DRUGS; ALCOHOL, SUTCIDE: CRIME; ACADHEMIC

Stickler and Salrer deplore the breakdown of discipline among American adolescenrs, anong whom "drug or alcohol addic-
tion, suicidal behavior, sexual promiscuity, and school falure” aze frighteningly common. "Tomicide is the leading cause of
death Tor males between the ages of 18 & 25 y

function of pasents in the fumily" may sellect "l impict of both pazents’ working single patentiood, the threat of di-

they note. Stickler and Salier speculate thal the loss of "Lhe executive

vorce, and the breakdown of supportive extended families.”
STICKIER Sowrce: Gunmar B. Stickler and Margery Salter, "Have Pavents Lost Control of ‘Theiv Childven? Ciwial Pediat-
i, Apail 1994

DELINQUENCY

To a recant study in Albuquerque, public healih res
dren involved it violent behavior, Statistical analysis revealed that " compared with matched conirol studeats, children who
exhibited violent mishehavior in schiool were 11 times as likely nol 1o live with their fathers and 6 Limes as ikely o have
parents who were not married," and thar "boys from families with absent fathers (and) divorced parents... ace a higher risk
for violent. behavior” than bos from infact familics.

The findings of this new stody aw cspecialy sigalficant in light of pucrious rescarch establishing 2 lik between "violear

! in el v school and sul: which is likewise linked to clevated adult rates of crime and.

archers investigated the social badkground of elementary school chil-

violence,
133. SIIELINT Source: Jonathan L Sheline, Betly J. Skipper, W. Cugene Broadhead, "Risk Facloss for Violenl Behavior in
lementary School Boys: [ lave You Hagged Your Child Today™" Ao Janrid of Petic Flewth 84 (1994), 661
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THHENS; FARLY SEX; ILLEGITIMACY; ADULTS
In a recent study conducted at Columbia University, Stuart N, Scidman, William D. Mosher and Sergi O, Aral analyzed the
sexual conduct of 3,378 single women. The researchers sought (o identfy those faclors present during adolescence thal
foretell risky sexual behavior in adill women. They found that "having 3 mother who, during a woman's adolescence,
worked outside the home full time (as opposed to part-time ov not at all) is positively associated with having multiple pait-
ners it while women.”
In addition 1o a working mother, a broken home often predicts a promiscuous adult life. "Not living with both pavents
when 14 years old compared to Living with both parents is positively associated with multiple ocent partners among white
women.” Furlher neady 20% of adolescent girls who surrendered their virginily al an carly age (15 years and younger) re-
ported "Muliple recent partners” (Lwo or more within a three month perod
134. SEIDMAN Sourcc: Stvart N. Scidman, William D. Mosher and Serpi O. Aral, "Predictors of High Risk Behavior in
Unmaried American Women: Adolescent Duvironment as Risk Tactor,”" Janmd of cAdvéescent o 15 (1994), 126
TIENS, DELINQUIENCY
Only 13 percont of delinquents come from familics in which the "biological mother and. farher ate mavicd fo cach other.”
By contrast, 33 " have parcnts who axe cither divorced or separated, and 44% - mawied. Tn.
other words, the relatively small fraction of parents who arc either divorced or who have never been mavried are producing
the vast majority of delinquents.
W NSIN DEPARTMENT OF IIEALTIT AND SOCIAL SERV] Source: Wisconsin Department of TTealth and
Sodial Services, division of Youth Services, "lamily Status of Delinquents in Juvenile Corrections
April 1994
TEENS; SUICIDE; YOUNG ADULTS
"Berween 1946 and 1985, the suicide rate for adolescent white males ages 15 to 19 rose from approximately 3.5 to 19.5 per
100,000 population.” 'he svicide rarc for young adult white males ages 20 1 29 rosc from just over 10 per 100,000 in 1946
1o about 29 per 100,00 in 1977, sctlling ouly dightly since then,
stical Lests, McCall and Tand discovered that unemployment among young men is (contrary 1o their own
expectations) not a good predictor of snicide rates. Instead, the researchers found that "the family structure index™ a com-
posite index based on the annval rale of children involved in divorce and Lhe percentage of families with children present
Lhal are female headed-is @ strong predicior of suicide among young adult and adolescent while males. McCall and Land
inferpret the link berween family dissolution and suicide vates as cvidence that “anomic and social disintegration influcnee
suicide.”
140. MCCALL Source: Patricia L McCall and Kenneth C. Land, "Trends in White male Adolescent, Young Adull and Eld-
crly Suicide: Are There Common Underdying Stuctural Facrors?" Sovde/ Suine: Resiasch 23 (19943, 57
RELATIONSITIPS
T a recent study at Wright State University, a team of psychologists investigated the social backgrounds of’ popul:
unpopular smdents i clementary school. In their analysis of almost 270 fifth aud sixth graders, the mthors of this new
study found that "children who were rejected by their peers were more likely than average children to have experienced
parental divorce.”
141, BAKER Source: Angela K. Baker, Kimberly |. Bartholemy and Lawrence A Kurdek, "Ihe Relation Between Fifth and
Sixth Graders' Peer Related Classroom Social Status and Their P of Farmily and Ncij d Factors," Jourmal of
Appihd Dsedypmernad Peycbulygy 14 (1993), 547
TINS, ACADIIMIC
In a recent study af Columbia and the University of Michigan, a feam of wsearchers investipared the effects of neighbor-
hood charactedstics npon adolescent behavior. Statistical lests showed that the family siruciure of households in the
ncighborhood conld be used to predicr "who will drop out of high school." The authors of this new smudy suggest hat
pethaps tecnagers are especially likely to drop out of school in neighborhoods with large numbers of single parents because
the "inability of the neighborhood (o monilor tie teenage behavior” More broadly, the researchers acknowledge thal the
presence or absence of Myo-parent families” tay be one of he "key dimensions” of neighborhood sacial structure "most
likely (o alfect children and adolescent behavior over and dbove [amily resources.”
142, BROOKS-GUNN Source: Jeanne Brooks-Gunn el al, "Do Neighborhoods IntTuence Child and Adolescent Devel-
opment?” Amriar frawiad of Saciitigy 99 (1993), 353
ACADEMIC

Unless they are highly placed professional women, mothers employed outside the home are likely 1o sec their childeen fall
behind in school com d 10 the children ol homemakers. Tna recent study published in the Awerzan Socaygind Reving,
Dutch sociologist Matthijs Kalmijn scrulinized the rdatonship belween malemal employment and children's academic
success in the United States. Kalmijn found a "posilive ellect o malernal employment on children’s educational outcomes...
when mothers hold high stams jobs.” But becamse relatively few employed mothers hold such jobs, the overall pattern is
quite different,
143. KALMIJN Source: Matthijs Kalmijn, "Mother's Occupational Status and Children's Schooling," .dwessiznr Socisdopical
Rezsowr 59 (1994), 257
INTELLIGENCE; DELINQUENCY
In a recent study al Columbia and the University ol Michigan, researchers investigated patiems of early child development
among mast N0 young children, most iviag in urban areas, over the first. 60 months of fite, $
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havior and intelligence of these children vevealed “significant derrimental cffects” of living in a fomale headed houschold.
Among children who had lived all five years with a never-married mother, the authors of the new study found "5 point
lower IQ's (ie., one Lhird of a standard deviation) and 4 point higher internalizing and 3 point higher externdlizing scores on
the behavior problem index" | atistical parsing suggests that the adverse effects
on 1Q of living with a never marvicd mother are "due mostly to the lower family incomes of fomale headed familics" Bur
the researchers report thal, growing up in a female headed household remains 4 statistical predicior of behavior problems
"even after we adjust for differences in family income."

144, DUNCAN Source: Gieg J. Duncun, Jeanne Brooks-CGunn, Pamela Kato Klebanor, " Economic Deprivation and Haidy
Childhood Development," Chid Davlgpmsnt 63 (1994), 296

TARLY STX; TETXS
In a recent study investigation at the Unives of North Carolina and the Battelle centers for Public Health Rescarch and
Cvaluation, scholars analyzed Lhe eflects of social conlext on the sexual behavior ol adolescent women. Their [indings indi-
cale thal divoree and matermal employment foster fornication, while religious commitment discourages it

Among whitc females agos 15 to 19, the authors of the new smdy found that having "a working mother and not having
both parents present in the houschold at age 14 increase the likelihood of sexual activity." The broader social context may
also be influcntial: adolescent white females ave especially likely o engage in premavital infercourse if they live in neighbor-
‘hoods with relatively high rates of female labor force participation, or if they live in neighbothoods in which a high percent-
age of women are divorced or separated. The researchers reason (hal matemal employment fosters sexval activily among
adolescent women becanse "voung women who live in neighborhoods where few adulis are present during the day
closcly supervised and, therefore, have more oppormmify to angage in scxual behavior.” Further, they argne that sexual
intercourse is more common among teens who live in arcas where the divorce rate is high because "the psychic costs ado-
lescents associate with sexual behavior are lower where the norms regulating marital unions appears more tequons.”

145, BILLY Source: John O. G. Billy, Kavin L. Brewster, and William R. Grady, "Contextual Effects on the Sexval Behavior
of Adolescent Women," ol of Merrigs and 26 Fomil 56 (1994), 387

TTINNS, CRTMTE, DELINQUENCY

Statistical fests revealed that “incarcerated adolescents were more likely to come from mother-only families, while non-
incarceraled adolescents camne form real mother/ real [ather families."

‘The University of 3 holars repord. Lhal "social skills as influenced by
family struchue.” More specially, "the more traditional family shuctures are associated with better social skills in cach case.”
The authors of this ne ir fi ion i 3 i the

act. lamilies. liurther

among peers in in

re less

inmeni [or incarceraled adolescents

nd s

s for deli and crirminal belaviors... one of sociely's most complex problems."
M. Eileen Matlack et al,, "Family Corvelates of Social Skill Deficits in Incarccuated and Non-
Adolescence 29 (1994, 117
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incarcerated Adolescent:
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March 30, 2004

The Honorable Steve Chabot

Chairman

Judiciary Subcommittee on the Constitution
United States House of Representatives

Dear Mr. Chairman:

The United States Conference of Catholic Bishops has expressed itself twice on the
question of marriage and same-sex unions. Each of these statements, to a greater or lesser
degree, relates to the current proposed federal marriage amendments to the U.S.
Constitution. Both statements are enclosed.

The first statement, Promote, Preserve, Protect Marriage, commits the U.S.
Conference of Catholic Bishops to a policy position that involves education and advocacy,
at local and federal levels, on behalf of marriage understood as the union of a man and a
woman. In this regard, it expresses general support for a federal marriage amendment as
one strategy in the overall effort to protect marriage. We commend you for scheduling
hearings in the Judiciary Subcommittee on the Constitution on this vitally important issue.

The second statement, Between Man and Woman: Questions and Answers about
Marriage and Same-Sex Unions, is an educational document intended primarily for the
Catholic community. In it the bishops express the core of Catholic teaching about marriage
and they apply this teaching to the question about redefining marriage to grant same-sex
unions the equivalent legal status of marriage. This statement is broader in scope than the
first one. Tt sketches a context or framework within which the first statement’s policy
position can be situated and understood.

1 hope both documents of the Conference will be useful to your committee as it
undertakes its work on this important matter. We are submitting this information for the
record of the March 30, 2004, hearing on the Defense of Marriage Act and the proposed
Federal Marriage Amendment.

Sincerely yours,
+ a Yoo Bl dl

Most Reverend J. Kevin Boland
Bishop of Savannah
Chairman, Committee on Marriage and Family Life

Serving the Comunittee on the Laity * Committee on Marriage & Family®
Committee on Women in Sociery & in the Church *
Subcommittee on Lay Ministry * Subcommittee on Youth & Young Aduits
wrw.sceh. orgllatty
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Hetween Man and Woman:
Cuestions and Answers About
Marviage and Same-Sex Unions

Totroduction

A growing movement today favors making those relationships commonly called same-sex
unions the legal equivalent of marriage. This situation challenges Catholics—and all who seek
the truth—to think deeply about the meaning of marriage, its purposes, and its value to
individuals, families, and society. This kind of reflection, using reason and faith, is an
appropriate starting point and framework for the current debate.

We, the Catholic bishops of the United States, offer here some basic truths to assist people in
understanding Catholic teaching about marriage and to enable them to promote marriage and its
sacredness.

1. What is marriage?

Marriage, as instituted by God, is a faithful, exclusive, lifelong union of a man and a woman
joined in an intimate community of life and love. They commit themselves completely to each
other and to the wondrous responsibility of bringing children into the world and caring for them.
The call to marriage is woven deeply into the human spirit. Man and woman are equal. However,
as created, they are different from but made for each other. This complementarity, including
sexual difference, draws them together in a mutually loving union that should be always open to
the procreation of children (see Cutechism of the Catholic Church [CCC], nos. 1602-1605).
These truths about marriage are present in the order of nature and can be perceived by the light
of human reason. They have been confirmed by divine Revelation in Sacred Scripture.

2. What does our faith tell us about marriage?

Marriage comes from the loving hand of God, who fashioned both male and female in the divine
image (see Gn 1:27). A man "leaves his father and mother and clings to his wife, and the two of
them become one body™ (Gn 2:24). The man recognizes the woman as "bone of my bones and
flesh of my flesh” (Gn 2:23). God blesses the man and woman and commands them to "be fertile
and multiply" (Gn 1:28). Jesus reiterates these teachings from Genesis, saying, "But from the
beginning of creation, 'God made them male and female. For this reason a man shall leave his
father and mother [and be joined to his wife], and the two shall become one flesh™ (Mk 10:6-8).

These biblical passages help us to appreciate God's plan for marriage. Tt is an intimate union in
which the spouses give themselves, as equal persons, completely and lovingly to one another. By
their mutual gift of self, they cooperate with God in bringing children to life and in caring for
them.
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Marriage is both a natural institution and a sacred union because it is rooted in the divine plan for
creation. In addition, the Church teaches that the valid marriage of baptized Christians is a
sacrament—a saving reality. Jesus Christ made marriage a symbol of his love for his Church (see
Eph 5:25-33). This means that a sacramental marriage lets the world see, in human terms,
something of the faithful, creative, abundant, and self-emptying love of Christ. A true marriage
in the Lord with his grace will bring the spouses to holiness. Their love, manifested in fidelity,
passion, fertility, generosity, sacrifice, forgiveness, and healing, makes known God's love in their
family, communities, and society. This Christian meaning confirms and strengthens the human
value of a marital union (see CCC, nos. 1612-1617: 1641-1642).

3. Why can marriage exist only between a man and a woman?

The natural structure of human sexuality makes man and woman complementary partners for the
transmission of human life. Only a union of male and female can express the sexual
complementarity willed by God for marriage. The permanent and exclusive commitment of
marriage is the necessary context for the expression of sexual love intended by God both to serve
the transmission of human life and to build up the bond between husband and wife (see CCC,
nos. 1639-1640).

In marriage, husband and wife give themselves totally to each other in their masculinity and
femininity (see CCC, no. 1643). They are equal as human beings but different as man and
woman, fulfilling each other through this natural difference. This unique complementarity makes
possible the conjugal bond that is the core of marriage.

4. Why is a same-sex union not equivalent to a marriage?

For several reasons a same-sex union contradicts the nature of marriage: It is not based on the
natural complementarity of male and female; it cannot cooperate with God to create new life;
and the natural purpose of sexual union cannot be achieved by a same-sex union. Persons in
same-sex unions cannot enter into a true conjugal union. Therefore, it is wrong to equate their
relationship to a marriage.

5. Why is it so important to seciety that marriage be preserved as the exclusive
union of a man and a woman?

Across times, cultures, and very different religious beliefs, marriage is the foundation of the
family. The family, in turn, is the basic unit of society. Thus, marriage is a personal relationship
with public significance.

Marriage is the fundamental pattern for male-female relationships. It contributes to society
because it models the way in which women and men live interdependently and commit, for the
whole of life, to seek the good of each other.

The marital union also provides the best conditions for raising children: namely, the stable,
loving relationship of a mother and father present only in marriage. The state rightly recognizes
this relationship as a public institution in its laws because the relationship makes a unique and
essential contribution to the common good.
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Laws play an educational role insofar as they shape patterns of thought and behavior, particularly
about what is socially permissible and acceptable. In effect, giving same-sex unions the legal
status of marriage would grant official public approval to homosexual activity and would treat it
ag if it were morally neutral.

When marriage is redefined so as to make other relationships equivalent to it, the institution of
marriage is devalued and further weakened. The weakening of this basic institution at all levels
and by various forces has already exacted too high a social cost.

6. Does denying marriage to homosexual persons demonstrate unjust
discrimination and a lack of respect for them as persons?

It is not unjust to deny legal status to same-sex unions because marriage and same-sex unions are
essentially different realities. In fact, justice requires society to do so.

To uphold God's intent for marriage, in which sexual relations have their proper and exclusive
place, is not to offend the dignity of homosexual persons. Christians must give witness to the
whole moral truth and oppose as immoral both homosexual acts and unjust discrimination
against homosexual persons.

The Catechism of the Catholic Church urges that homosexual persons "be accepted with respect,
compassion, and sensitivity” (no. 2358). Tt also encourages chaste friendships. "Chastity is
expressed notably in fiiendship with one’s neighbor. Whether it develops between persons of the
same or opposite sex, friendship represents a great good for all” (no. 2347).

7. Should persons who live in same-sex relationships be entitled to some of the
same social and economic benefits given to married couples?

The state has an obligation to promote the family, which is rooted in marriage. Therefore, it can
justly give married couples rights and benefits it does not extend to others. Ultimately, the
stability and flourishing of society is dependent on the stability and flourishing of healthy family
life.

The legal recognition of marriage, including the benefits associated with it, is not only about
personal commitment, but also about the social commitment that husband and wife make to the
well-being of society. It would be wrong to redefine marriage for the sake of providing benefits
to those who cannot rightfully enter into marriage.

Some benefits currently sought by persons in homosexual unions can already be obtained
without regard to marital status. For example, individuals can agree to own property jointly with
another, and they can generally designate anyone they choose to be a beneficiary of their will or
to make health care decisions in case they become incompetent.

8. In light of the Church's teaching about the truth and beauty of marriage, what
should Catholics do?

There is to be no separation between one's faith and life in either public or private realms. All
Catholics should act on their beliefs with a well-formed conscience based on Sacred Scripture
and Tradition. They should be a community of conscience within society. By their voice and
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their vote, they should contribute to society’s welfare and test its public life by the standards of
right reason and Gospel truth. Responsible citizenship is a virtue. Participation in the political
process is a moral obligation. This is particularly urgent in light of the need to defend marriage
and to oppose the legalization of same-sex unions as marriages.

Married couples themselves, by the witness of their faithful, life-giving love, are the best
advocates for marriage. By their example, they are the first teachers of the next generation about
the dignity of marriage and the need to uphold it. As leaders of their family—which the Second
Vatican Council called a "domestic church" (Lumen Gentium, no. 11}—couples should bring
their gifts as well as their needs to the larger Church. There, with the help of other couples and
their pastors and collaborators, they can strengthen their commitment and sustain their sacrament
over a lifetime.

Conclusion

Marriage is a basic human and social institution. Though it is regulated by civil laws and church
laws, it did not originate from either the church or state, but from God. Therefore, neither church
nor state can alter the basic meaning and structure of marriage.

Marriage, whose nature and purposes are established by God, can only be the union of a man and
a woman and must remain such in law. In a manner unlike any other relationship, marriage
makes a unique and irreplaceable contribution to the common good of society, especially through
the procreation and education of children.

The union of husband and wife becomes, over a lifetime, a great good for themselves, their
family, communities, and society. Marriage is a gift to be cherished and protected.
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Copyright © 2003, United States Conference of Catholic Bishops, Inc., Washington, D.C. All
rights reserved. No part of this work may be reproduced or transmitted in any form or by any
means, electronic or mechanical, including photocopying, recording, or by any information
storage and retrieval system, without permission in writing from the copyright holder.

Berween Man and Woman: Questions and Answers About Marriage and Same-Sex Unions is
available in print editions in English and Spanish and may be ordered by calling toll-free 800-
235-8722. Ask for publication number 5-611 (English) or publication number 5-905 (Spanish).

Para ordenar este recurso en espaiiol, llame al 800-235-8722 y presione 4 para hablar con un
representante del servicio al cliente, en espariol.

February 04, 2004 Copyright © by United States Conference of Catholic Bishops
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U.5, Catholic Bishops’ Administrative
Commitiee Calls for Protection of Marriage

W ASHINGTON (September 10, 2003) — The U.S. Bishops’ Administrative Committee voted
September 9 to give general support to a Federal Marriage Amendment to the U.S. Constitution.

The Administrative Committee, which is comprised of 47 bishops, including committee
chairmen and representatives of the 14 USCCB regions in the United States, took the action
during its annual September meeting in Washington.

The statement follows.
PROMOTE, PRESERVE, PROTECT MARRIAGE

Statement of the Administrative Committee
United States Conference of Catholic Bishops

September 9, 2003

The Catholic Church believes and teaches that marriage is a faithful, exclusive, and lifelong
union between one man and one woman, joined as husband and wife in an intimate partnership
of life and love. Marriage exists so that the spouses might grow in mutual love and, by the
generosity of their love, bring children into the world and serve life fully.

Moreover, we believe the natural institution of marriage has been blessed and elevated by Christ
Jesus to the dignity of a sacrament. Tn this way, the love of husband and wife becomes a living
image of the way in which the Lord personally loves his people and is united with them.

God is the author of marriage. It is both a relationship of persons and an institution in society.
However, it is not just any relationship or simply another institution. We believe that, in the
divine plan, marriage has its proper meaning and achieves its purposes.

Therefore, it is our duty as pastors and teachers — a responsibility we share with the Christian
faithful and with all persons of good will — to promote, preserve, and protect marriage as it is
willed by God, as generations have understood and lived it, and as it has served the common
good of society.

To promote, preserve, and protect marriage today requires, among other things, that we advocate
for legislative and public policy initiatives that define and support marriage as a unique, essential
relationship and institution. At a time when family life is under significant stress, the principled
defense of marriage is an urgent necessity to ensure the flourishing of persons, the wellbeing of
children, and the common good of society.
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Our defense of marriage must focus primarily on the importance of marriage, not on
homosexuality or other matters. The Church’s teaching about the dignity of homosexual persons
is clear. They must be accepted with respect, compassion and sensitivity. Qur respect for them
means we condemn all forms of unjust discrimination, harassment or abuse. Equally clear is the
Church’s teaching about the meaning of sexual relations and their place only within married life.

What are called “homosexual unions,” because they do not express full human complementarity
and because they are inherently non-procreative, cannot be given the status of marriage.

Recently, the Congregation for the Doctrine of the Faith issued a statement emphatically
opposing the legalization of homosexual unions. Bishop Wilton D. Gregory, President of the
U.S. Conference of Catholic Bishops, welcomed this statement and further articulated our own
conviction that such “equivalence not only weakens the unique meaning of marriage; it also
weakens the role of law itself by forcing the law to violate the truth of marriage and family life
as the natural foundation of society and culture.”

We call on Catholics and other persons of good will to join with us in advancing this positive
view of the importance of marriage for children and for society, and to defend these principles
and the institution of marriage. This is especially important when popular culture, media and
entertainment often undermine or ignore the essential role of marriage and promote equivalence
between marriage and homosexual relationships.

We will do this in our teaching and preaching, but also in our public policy advocacy at the state
and national levels and in the important dialogue about how best to protect marriage and the
common good in the U.S. Constitution and in our society as a whole. We offer general support
for a Federal Marriage Amendment to the U.S. Constitution as we continue to work to protect
marriage in state legislatures, the courts, the Congress and other appropriate forums,

Thus, we strongly oppose any legislative and judicial attempts, both at state and federal levels, to
grant same-sex unions the equivalent status and rights of marriage --by naming them marriage,
civil unions or by other means.

Office of Communications
United States Conference of Catholic Bishops
3211 4th Street, N.E., Washington, DC 20017-1194 (202) 541-3000

September 10, 2003 United States Conference ot Catholic Bishops
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