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NOMINATIONS OF:

MARK C. BRICKELL, OF NEW YORK
TO BE DIRECTOR, OFFICE OF FEDERAL

HOUSING ENTERPRISE OVERSIGHT

ALICIA R. CASTANEDA, OF THE
DISTRICT OF COLUMBIA

TO BE A MEMBER OF
THE BOARD OF DIRECTORS

FEDERAL HOUSING FINANCE BOARD

THOMAS J. CURRY, OF MASSACHUTTES
TO BE A MEMBER OF

THE BOARD OF DIRECTORS
FEDERAL DEPOSIT INSURANCE CORPORATION

TUESDAY, JULY 22, 2003

U.S. SENATE,
COMMITTEE ON BANKING, HOUSING, AND URBAN AFFAIRS,

Washington, DC.
The Committee met at 2:02 p.m., in room SD–538, Dirksen Sen-

ate Office Building, Senator Richard C. Shelby (Chairman of the
Committee) presiding.

OPENING STATEMENT OF CHAIRMAN RICHARD C. SHELBY

Chairman SHELBY. The Committee will come to order.
We have three nominations this afternoon. I appreciate the will-

ingness of the nominees to appear before the Committee today.
Today’s nominees, if confirmed, will play a very vital role in over-

seeing the safety and soundness of our Nation’s financial institu-
tions. As the institutions regulated by the Office of Federal Hous-
ing Enterprise Oversight, the Federal Housing Finance Board, and
the Federal Deposit Insurance Corporation provide liquidity to our
Nation’s mortgage and business credit needs, strong oversight of
their soundness, I believe, is essential.

Two of today’s nominees would oversee the regulation of the
housing-related Government Sponsored Enterprises: Fannie Mae,
Freddie Mac, and the Federal Home Loan Bank System. These are
large enterprises. Collectively, Fannie Mae and Freddie Mac carry
$1.6 trillion in assets on their balance sheets and have outstanding
debt of almost $1.5 trillion. The Federal Home Loan Banks are not
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far behind, with combined assets of over $780 billion and out-
standing advances to member institutions of $495 billion.

I support the role played by all the housing GSE’s. Home Loan
Bank advances are a vital resource for financial institutions nation-
wide. The secondary mortgage market liquidity provided by Fannie
Mae and Freddie Mac, also serves as an important source of funds
for our Nation’s mortgage market. By enhancing liquidity, the En-
terprises make possible the lending activity that is critical to eco-
nomic growth and to expanding homeownership.

Due to the importance of the housing GSEs’ mission and the size
of their assets, I believe that better disclosure of pertinent financial
information, essentially greater transparency, is important for the
protection of taxpayers and investors.

Last Thursday, this Committee examined OFHEO’s oversight of
Fannie Mae and Freddie Mac and their accounting practices. I re-
main troubled by what appear to be lapses of monitoring at
OFHEO. I also remain concerned that appropriate accounting pro-
cedures have not been performed by one of the institutions which
OFHEO oversees. I believe the integrity of financial data is vital
to measuring safety and soundness.

Also of great importance is the safety and soundness of our bank-
ing system. The Federal Deposit Insurance Corporation has served
a vital role in assuring depositors that their money, often their life
savings, is safe. This assurance has prevented the banking crises
that characterized the first 150 years of our country’s existence. It
is of the utmost importance to maintain the public’s confidence in
the safety of our financial institutions.

While the current Federal Deposit Insurance System provides a
high level of confidence to the individual depositor, I believe the
system presently lacks flexibility and contains inefficiencies which
could lead to costly problems in the long run. Reducing these ineffi-
ciencies ranks high on this Committee’s agenda.

I again want to thank all of the witnesses for appearing before
the Committee today. Our first panel is Mr. Mark C. Brickell, nom-
inated by the President to be Director of the Office of Federal
Housing Enterprise Oversight. Most recently, Mr. Brickell served
as the CEO and Director of Blackbird Holdings, where he oversaw
the company’s development of its swaps and interest rate deriva-
tives trading system. Over the course of 15 years, Mr. Brickell also
served in various positions with JP Morgan and Company.

Our second panel this afternoon is Ms. Alicia Castaneda, nomi-
nated to be a Member of the Board of Directors of the Federal
Housing Finance Board and Mr. Thomas J. Curry, nominated to be
a Member of the Board of Directors of the Federal Deposit Insur-
ance Corporation.

Ms. Castaneda has over the course of almost two decades worked
her way up the ranks at Bank of America. Having started as a
clerk at the Bank of America’s International Desk, she has risen
to the position of Market Executive in the International Private
Banking Division and previously as Senior Vice President in the
Treasury Division. During this time, Bank of America has grown
to become the world’s second largest bank.

Mr. Curry currently serves as Commissioner of Banks for the
Massachusetts Division of Banks. Previously, he served as First
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Deputy Commissioner of Banks and as Acting Commissioner of
Banks. Earlier in his career, Mr. Curry served as assistant general
counsel for the Massachusetts Division of Banks and as an attor-
ney with the Massachusetts Secretary of State.

Senator SARBANES.

STATEMENT OF SENATOR PAUL S. SARBANES

Senator SARBANES. Thank you very much, Mr. Chairman. I am
pleased in joining you in welcoming these nominees before the
Committee this afternoon. Since we will address both Tom Curry
and Alicia Castaneda subsequently in a panel, I will reserve my
comments with respect to their nominations until that time.

Mr. Chairman, last week you convened an important hearing to
review the regulatory response to the accounting problems at
Freddie Mac. That hearing underscored the importance of the role
of the Office of Federal Housing Enterprise Oversight—OFHEO—
and its Director in supervising the so-called Government Sponsored
Enterprises, Fannie Mae, and Freddie Mac.

Today’s hearing with our lead-off nominee, Mr. Mark Brickell,
who has been nominated to be the Director of the Office of Federal
Housing Enterprise Oversight, goes to the point of how effectively
will the housing GSE’s be supervised.

In 1992, we passed the Federal Housing Enterprises Financial
Safety and Soundness Act. In that Act, the Congress found that
Fannie Mae and Freddie Mac have an important public mission to
provide housing and to help sustain the Nation’s economy. And I
take it from what was said at last week’s hearing that we continue
to consider Fannie Mae and Freddie Mac to be vital in serving
these functions.

The Act states:
An entity regulating such enterprises should have the authority to establish cap-

ital standards, require financial disclosure, prescribe adequate standards for books
and records and other internal controls, conduct examinations when necessary, and
enforce compliance with the standards and rules that it establishes.

This is clearly a critical role whose importance has only been
heightened by recent events. The Director of OFHEO requires a
person of exceptional independence, judgment, and commitment to
OFHEO’s regulatory mission.

Mr. Brickell, who has been nominated for this position, is knowl-
edgeable with regard to financial matters. He worked for 25 years
at JP Morgan and has been the CEO of Blackbird Holdings, Inc.,
since leaving Morgan in 2001.

Serious questions, however, have been raised as to whether he
is the right person for this position at this time. This morning’s
Washington Post has a strongly worded editorial with respect to
this nomination, and, Mr. Chairman, I would like to take a mo-
ment to quote from it.

Chairman SHELBY. Go right ahead.
Senator SARBANES. I am quoting from a Washington Post edi-

torial this morning.
The nominee, Mark C. Brickell, a former Managing Director at JP Morgan Securi-

ties, has a long track record of opposing Government regulation of financial services
and leaving most of the work to market forces. In particular, Mr. Brickell . . . led
lobbying efforts to prevent regulation of derivatives, the arcane financial instru-
ments that are critical to the risk management operations of Fannie Mae and
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Freddie Mac. Questionable accounting for derivatives is at the heart of the recent
troubles at Freddie Mac. Mr. Brickell also weighed in on the side of Fannie Mae
and Freddie Mac when they argued that they should be able to set up their own
tests—rather than one devised by OFHEO—for whether they had adequate capital
on hand, a change that OFHEO said would diminish its ‘regulatory independence
and rigor.’

Mr. Chairman, as we review this nomination, it is important to
scrutinize Mr. Brickell’s record closely as we address the question
of who should be directing OFHEO and carrying out its importance
regulatory mission.

Thank you, Mr. Chairman.
Chairman SHELBY. Senator Reed.

STATEMENT OF SENATOR JACK REED
Senator REED. Thank you very much, Mr. Chairman, for sched-

uling this hearing, and I want to thank Mr. Brickell. We had a
chance to chat before in my office.

As Senator Sarbanes has indicated, the position of Director of
OFHEO has recently taken on added importance. As we all know,
Fannie Mae and Freddie Mac have played an invaluable role in
creating a stable, liquid, and national mortgage market in our
country, and this has resulted in our country having one of the
highest homeownership rates in the world.

Strong, effective oversight of Fannie and Freddie is clearly im-
portant to their continued success, and as we heard at the hearing
last week from current OFHEO Director Armando Falcon, recent
events at Freddie Mac have driven this point home with some
force.

In addition to being financially sophisticated, I believe that the
Director of OFHEO needs to have an outlook and temperament
that will convince the Government Sponsored Enterprises, inves-
tors, and Congress that he would be a tough and rigorous regu-
lator. What concerns me about the present nomination of Mr.
Brickell is that he has worked for over two decades to challenge the
very idea of Government regulation of financial markets in many,
many different ways.

First and foremost, Mr. Brickell, you have worked to oppose any
type of regulation of financial derivatives or any type of trans-
parency requirements for derivatives dealing or trading. You have
also staunchly advocated rolling back regulations which have
helped the Federal Government regulate Fannie and Freddie. Let
me note a few examples.

You proposed to deregulate financial derivatives entirely and
allow sales of them to retail investors. You actually wrote a letter
to OFHEO in March 2000 arguing that the GSE’s should be able
to choose their own internal models for determining their risk-
based capital requirements, which is essentially arguing that they
should be able to regulate themselves. Such an approach could only
have a multiplier effect on the consequence of any financial uncer-
tainties or inappropriate assumptions, such as the ones that
Freddie Mac has recently encountered or the duration gap disclo-
sures that Fannie Mae made last year.

In addition, the use of internal models would have given each in-
stitution the ability to reduce, at the margin, the stringency of the
risk-based capital standards.
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Finally, you were in the forefront of the effort to oppose the Fi-
nancial Accounting Standards Board from implementing Financial
Accounting Standards Board Statement 133 and strongly supported
legislation to undermine the independence of FASB with regard to
established accounting rules for banks.

These are not the types of actions that an individual takes if they
believe deeply in the role of Government regulators in the market-
place, who not only understand the primacy of the marketplace but
also the critical role of robust, vigorous regulation, not as an after-
thought but as a primary responsibility.

Now, Mr. Brickell no one doubts your intellectual abilities for
this job or your great efforts over many years, but I am just not
sure that someone who has consistently opposed regulation, trans-
parency, and oversight in the derivatives market should be director
of an agency that is designed to demand all of the above from the
GSE’s.

I look forward to this hearing. I must, with some regret, say that
I also feel compelled to attend the briefing by Ambassador Bremer
in a few moments. I was in Baghdad with the Ambassador about
2 weeks ago and left there with many more questions than were
answered then. I will look to review carefully the transcript be-
cause the questions I pose need answers.

Thank you.
Thank you, Mr. Chairman.
Chairman SHELBY. Mr. Brickell, will you stand and hold up your

right hand and be sworn.
Do you swear or affirm that the testimony that you are about to

give is the truth, the whole truth, and nothing but the truth, so
help you God?

Mr. BRICKELL. I do.
Chairman SHELBY. Do you agree to appear and testify before any

duly-constituted committee of the Senate?
Mr. BRICKELL. I do.
Chairman SHELBY. Thank you.
Your written statement, if any, will be made part of the record.

If you want to introduce your family now, you may do so.

STATEMENT OF MARK C. BRICKELL, OF NEW YORK
TO BE DIRECTOR

OFFICE OF FEDERAL HOUSING ENTERPRISE OVERSIGHT

Mr. BRICKELL. Thank you and Chairman Shelby, Ranking Mem-
ber Sarbanes, and Members of the Committee. I am honored to ap-
pear before you today, and I thank you, Mr. Chairman, for holding
this hearing.

I appreciate the opportunity to introduce my family. I want to
thank my wife, Anita; my daughter, Amanda; and my daughter,
Missye; my son, Matt, for joining me here. Since it is July, no one
here is missing classes in school, but three-fourths of the members
of the group are employed in the labor force. Those among them
who are hourly workers are giving up a day’s pay to show their
support. I appreciate that sacrifice, and I appreciate the other sac-
rifices that the family will make if I am confirmed.

The President has nominated me to serve as the Director of the
Office of Federal Housing Enterprise Oversight. I admire President
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Bush and his leadership of our country in the face of great chal-
lenges. It is a humbling thing to be called to public service, and
particularly so to be called by this President, for this position, at
this time. OFHEO has a brief history and challenges of its own,
and if you choose to affirm my nomination, I will be only the third
Director of the Office, and it is a responsibility which I take very
seriously.

An important part of the responsibilities of OFHEO Director is
to work with the Senate Banking Committee. I have had that privi-
lege for more than a decade, working closely with Members of the
Committee and with their thoughtful and talented staff on issues
relating to banking and financial services activity. This Committee
plays an important role in establishing a firm foundation for the
Nation’s capital markets and, should I be confirmed, it will be an
honor to work with you in the years ahead.

Much capital raised in the American capital markets finances the
homes of American citizens. I believe that housing finance is impor-
tant not only because it makes a large contribution to our Nation’s
economy, but also because homeownership strengthens the fabric of
our society. For many, indeed for most Americans, owning a home
is a way to grasp the first rung on the economic ladder. In families
like my own, when I was growing up, it was a way for my parents
to send their children to the best public schools that they could
find. I strongly support the fair housing policies, the Minority
Homeownership Initiative to add more than 5.5 million minority
homeowners by the end of the decade in this country, and the af-
fordable housing goals of President Bush and Secretary Martinez.
I hope that I can help more families of moderate and low income
to share those benefits of homeownership by helping OFHEO to
carry out its regulatory mission. Those benefits were certainly im-
portant in my family and important to me personally.

OFHEO’s mission today is to ensure that Fannie Mae and
Freddie Mac operate safely and soundly. Congress created OFHEO
in 1992 in express recognition of the importance of the long-term
financial health of these Government Sponsored Enterprises. I un-
derstand the importance of that mission, and if I am confirmed, I
will vigorously enforce the rules and regulations of OFHEO to the
full extent of the authority which Congress entrusts in the Director
of OFHEO. I will also work closely with this Committee and all
Members of Congress to improve the statutory framework within
which OFHEO operates.

I believe that my career experience will help me achieve those
goals. I have spent 25 years working at JP Morgan. I have spent
the last 2 years as Chief Executive of Blackbird Holdings, Inc. It
has been an opportunity to learn a great deal about the financial
markets, financial technology, and risk management practices at
leading financial institutions. If you choose to affirm my nomina-
tion, I will use that experience and dedicate every ounce of my en-
ergy and judgment to pursuing the important challenges facing
OFHEO and our housing finance system at this important time.

Thank you, and I look forward to answering your questions.
Chairman SHELBY. Thank you, Mr. Brickell.
You heard Senator Sarbanes’ comments and some of his concerns

about the need for a strong and effective regulator of Fannie Mae
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and Freddie Mac, and I think his view is pretty widely shared by
a lot of us on this Committee. Mr. Brickell, what makes you the
right person at this right time for this job? We respect that you
have been appointed by the President of the United States for this
job. We respect your education and your background and your ex-
perience and your success.

Mr. BRICKELL. Well, Mr. Chairman, I have spent more than 25
years in the financial markets, and that has given me exposure to
complicated financial transactions like derivatives. It has given me
an understanding of risk management at large financial institu-
tions. It has given me the chance to see not only the strengths but
also the weaknesses of financial markets and financial institutions.
And while other people on Wall Street would be able to say those
things, I think there is something else that I have, and I have en-
joyed very much the opportunity to work over more than a decade
with policymakers here in Washington on regulatory issues. I
would hope that that experience, both in the markets and with pol-
icy discussions, would be helpful to OFHEO at this time.

Chairman SHELBY. My understanding is that OFHEO has never
taken a formal enforcement action against either Freddie Mac or
Fannie Mae during their existence. Do you believe that OFHEO
has used the full extent of its enforcement powers? Do you believe
that OFHEO needs additional enforcement powers? Have you
thought about that in any depth?

Mr. BRICKELL. Fannie Mae and Freddie Mac perform a vitally
important function for housing finance in this country. They bring
capital market benefits to housing finance. And in that way, they
give us the broadest, deepest, most successful housing markets in
the world. That means expanded home loan opportunities. That
means reduced costs for homeowners.

Part of the way that they are able to do that is because they are
regulated financial institutions. In my career in financial services,
every day that I have spent at my desk, every day that I have
worked has been spent at a regulated financial institution. I know
how important it is for depositors or lenders, investors in general,
to have confidence in the regulator who oversees a financial institu-
tion. And I think it is essential that OFHEO be strong, fair, rig-
orous in what it does, and be perceived to be those things.

If I am confirmed, I would look forward to conducting the oper-
ations of OFHEO in a way that give that confidence to investors
and working with the Committee to make sure that the framework
in which OFHEO operates enables them to do that.

Chairman SHELBY. Mr. Brickell, when a hedge is ineffective, de-
rivatives could increase risk rather than minimize risk. Should
that hedging risk, whatever it might be, be factored into a GSE’s
risk-based capital level?

Mr. BRICKELL. A risk-based capital rule that achieves its objec-
tive will be a rule that ensures the institution is not too thinly cap-
italized to support the risks that it takes. So the capital rules have
to operate in a way that identify the real risks that the institution
is taking and ensure that the right amount of capital is there.

Chairman SHELBY. Fannie Mae and Freddie Mac enter into a
large volume of derivative trades. The number of counterparties
with which they trade, however, is quite small. The inability of any
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of these counterparties to meet their side of the trade could be a
significant cost to either Fannie Mae or Freddie Mac.

Could you explain to the Committee how derivative dealers mon-
itor counterparty risk to a purchaser of derivatives?

Mr. BRICKELL. Sure. I am glad to do that, Senator. And I should
say as I do that these are general comments about derivatives ac-
tivity in general.

Chairman SHELBY. Sure. We know.
Mr. BRICKELL. Not specific to these two Government Sponsored

Enterprises.
Chairman SHELBY. That was a general question.
Mr. BRICKELL. The contracts we are talking about, these risk

management contracts, last for many years, and an interest rate
swap could be 5, 10, or 20 years in length. So the participants in
swap activity have cared deeply about the credit quality of the
counterparty on the contract and the ability of their counterparty
to perform.

There are several different ways that participants in these swap
contracts can manage the risks that they are taking. One is by un-
derstanding carefully the business and the character of the firms
they are doing business with, and limiting their counterparty rela-
tionships to well-capitalized, sometimes well-regulated firms.

In cases where one sees a limited number of counterparties, it
may very well be because the party in question has chosen to enter
into contracts with others that he knows well and trusts and whose
credit he can judge.

Another thing that firms can do is to accept collateral or post col-
lateral with those with whom they trade, and these techniques
have been not only effective in keeping credit losses in derivatives
activity below the level of credit losses in other banking activities,
but also in giving a level of disciple to the swap business that is
unusual and a very healthy thing.

Chairman SHELBY. Senator Sarbanes.
Senator SARBANES. Thank you very much, Mr. Chairman.
Mr. Brickell, I first want to ask you a bit about the capital rules

for the GSE’s. OFHEO’s lead responsibility is to establish capital
standards for Fannie Mae and Freddie Mac. OFHEO’s risk-based
capital test just went into effect last year. In March 2000, you sent
a comment letter on OFHEO’s proposed risk-based capital rule in
your capacity as Managing Director of JP Morgan. The thrust of
your letter, as I understand it, was to recommend that OFHEO fol-
low an internal models approach with respect to establishing the
capital test, in other words, allowing Fannie and Freddie to use
their own models. OFHEO responded to your comment letter by
stating that allowing Fannie and Freddie to use their own models
to calculate their own capital requirements could result in a weak-
er and inconsistently applied standard. Models that the Enter-
prises develop themselves would inevitably differ in their details,
which could result in significant variations and make it difficult to
apply the stress test consistently.

OFHEO went on and said that developing its own model is in the
interest of regulatory independence and rigor and gives OFHEO
greater flexibility and the ability to independently test alternative
risk scenarios which ensures the integrity of the test.
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What is your view of this OFHEO response, or the broader ques-
tion, your view of the internal model approach based on models de-
veloped by the GSE’s thank-you-very-much as being preferable to
the approach adopted by OFHEO?

Mr. BRICKELL. I am glad you asked that question. There has
been a robust discussion among financial regulators and partici-
pants in the financial services businesses over the last two decades
about how to construct the most useful, healthiest capital rules. It
is a discussion that has gone on within this country where we have
different kinds of institutions regulated by different regulators and
a discussion that Americans have had with financial services regu-
lators from other countries, in forums like the Basel Committee. So
it is not surprising that different regulators would have different
views about what capital approach is best.

JP Morgan was one of about 20 financial services firms that sub-
mitted comment letters in response to OFHEO’s request for com-
ment about their proposed capital rule. And the letter that you cite
is one that I signed for JP Morgan. I was actually the second signa-
ture on that letter. The first signer was Tim Ryan, who served as
the Director of the Office of Thrift Supervision at the height of the
S&L crisis. I think that anyone who knows Mr. Ryan’s record
would say that he was a fair but a very firm regulator.

Senator SARBANES. And by osmosis, does that carry over to you
since you were the second signature on the letter?

Mr. BRICKELL. You have the right conclusion, although that is
not the only reason you would reach it.

[Laughter.]
I, too, would strive to be a fair and firm regulator.
We sent that letter because we thought it would be helpful to

OFHEO to know our perspective on the framework of capital regu-
lation that was being developed by the banking supervisors at the
same time. And what we did in our letter was described, the frame-
work of capital rules being developed under the Basel scheme, and
being employed by the U.S. banking regulators. That system of reg-
ulation uses the internal models approach it is called. It requires
the banks to develop their own models, models that meet certain
standards, models that accurately capture, as we discussed a while
ago, the risks of the firm and identified the amount of capital that
is needed for the firm.

We encouraged, in our letter, OFHEO to take a flexible approach
like the approach the banking regulators take, rather than take an
inflexible approach. I think it is worth saying that a rigid regime
for capital is not necessarily a tough regime. Rigid rules give finan-
cial services firms an opportunity for regulatory arbitrage.

When the rules are spelled out with great precision, creative, in-
novative financial minds, and I am proud to have worked with
many, will sometimes find ways to achieve regulatory arbitrage,
and when they do the purpose of the capital rules is thwarted.

The approach we talked about in that letter, we believe, is more
demanding not only of the financial institution, but also more de-
manding of the regulator because the regulator would have to sat-
isfy himself that the models being used by the financial institution
achieve the purpose of the capital regulation and do not lead to
leakage of capital through regulatory arbitrage.
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I think it was something worse considering, and OFHEO has not
adopted it. Indeed, OFHEO is constrained, in some ways, by the
statute, which hard wires into law many of the parameters of the
capital rule. One thing that the Committee may wish to consider,
as it talks about ways to strengthen OFHEO, is to give OFHEO the
ability to tailor its capital rules as closely as possible to the risks
being taken by Fannie Mae and Freddie Mac.

Senator SARBANES. I take it from that answer that you continue
to hold to the position that was expressed in your March 2000 let-
ter, even though you are now being considered to become the Direc-
tor of OFHEO, which has not followed the internal models path; is
that correct?

Mr. BRICKELL. What I am saying is that the proposal, the infor-
mation that we presented in the comment letter is information that
was worthy of consideration by OFHEO. It is a system of capital
regulation which is used by regulators who are, I believe with good
reason, well-respected: The banking supervisors in this country, the
Federal Reserve, the Comptroller of the Currency, the FDIC. They
operate under this framework.

I am not able to say whether this framework or the way they do
it is tougher, weaker, or whether they are perceived as stronger or
softer than OFHEO itself, but I think that it is important for the
Director of OFHEO, it is important for OFHEO to be well aware
of the approaches to regulation that are being taken by other well-
respected U.S. financial services regulators and to interact with
them, give them good ideas and take good ideas from them. I think
that is a healthy process, and I would hope to learn from those
other financial services regulators and take their best ideas and
bring them to bear at OFHEO on Fannie and Freddie.

Senator SARBANES. So you are entertaining the prospect of
changing the OFHEO rule with respect to the capital standards?

Mr. BRICKELL. We are talking here about an innovative area of
American finance and one in which advances have come at a very
rapid rate. The banking supervisors are constantly revising and im-
proving the capital rules that they use for the banks. And I believe
that OFHEO should constantly review and upgrade, strengthen the
capital rule that it uses for Fannie and Freddie. If it does not do
that, it will inevitably fall behind the quality of regulation done by
the banking authorities.

Senator SARBANES. So you are entertaining allowing the Fannie
and Freddie to set their own model for their capital standards; is
that correct?

Mr. BRICKELL. If I am confirmed as the Director of OFHEO, I
will have access to a great deal more information than I have had
as a co-author of a comment letter on capital regulation, and I do
not think it is prudent to prejudge or anticipate what I would de-
cide when I learn more about Fannie and Freddie, how they oper-
ate, and the benefits of operating under the OFHEO framework.

What I do think is important is to show you that I would enter
this job with an open mind, with a willingness to look for ways to
strengthen OFHEO’s regulation of Fannie and Freddie because it
is essential, in my opinion, and I hope in the opinion of the Com-
mittee that these two large, world-class financial institutions have
a world-class financial regulator with adequate resources and with
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the statutory ability to be just as rigorous in its approach as the
banking supervisors are.

Senator SARBANES. I see my time for this round has run out, and
I will come back and revisit some other issues with you. I only note
again that the Post editorial this morning was pretty strong on this
very issue about whether these GSE’s should be allowed to set
their own tests, and you are now opening up the prospect that that
is what they would be allowed to do. And the Post goes on to say,
‘‘The Banking Committee needs to assess whether he—’’ meaning
Mr. Brickle ‘‘—has the right attitude. Regulators with a preset
point of view and a disdain for tough enforcement have already
done much damage during this Administration.’’

Mr. Chairman, I presume there are going to be further rounds.
Chairman SHELBY. There will be more rounds.
Senator Carper.
Senator CARPER. Thank you, Mr. Chairman.
Mr. Brickell, good to see you again. Thank you for visiting with

me last week.
Mr. BRICKELL. Thank you, Senator.
Senator CARPER. Let me just ask, and I apologize if any of these

questions have been asked before. If they have been, just let me
know, and I will move on to another question.

Let me just ask, what is your view, if you will, of the risk-based
capital rule finally put into effect by OFHEO, would you still prefer
the internal model approach that is being used in developing the
Basel II Accord?

Mr. BRICKELL. We have, in fact, talked a little bit about that, but
I would like to summarize what we have said, particularly so that
my view is clear.

OFHEO has a tightly drawn statute under which it imposed its
capital rule on Fannie Mae and Freddie Mac. It is a statute which
hard-wires into the law itself many of the parameters that would
be used to calculate the required capital for the two institutions.
And our comment letter talked about the benefits for the regulator
and for the capital strength of the regulated institution of having
enough flexibility to do what the banking supervisors do.

This is an area of financial theory and practice which is evolving
very rapidly. We continue to learn new things each year about how
to make better estimates of the risks being taken and of the capital
required for financial institutions. I think it is important for
OFHEO to be able to continuously upgrade the capital rules that
it uses in its oversight of Fannie Mae and Freddie Mac in order to
ensure that it doesn’t fall behind the quality of regulation used by
other American regulators, and the banking regulators in par-
ticular. They have spent a great deal of time on capital rules. They
use the approach we described in the letter, and I think it has been
beneficial to the banking system.

Senator CARPER. Do you believe the U.S. banking system is, at
the current time, overcapitalized, undercapitalized, appropriately
capitalized? Where are we?

Mr. BRICKELL. Well, that is a big question.
Senator CARPER. Actually, it is a pretty small one. The answers

are bigger than the question.
Mr. BRICKELL. It would require a very big answer.
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Senator CARPER. I only have 5 minutes.
Mr. BRICKELL. I will keep it short. I do believe this; there has

been a tremendous amount of energy and effort dedicated to com-
ing up with excellent capital rules by the banking supervisors in
this country, and there are several of them, of course, and banking
supervisors in other countries.

They have worked together in Basel to come up with the Basel
Framework for Capital Regulation, and there has been a cross-fer-
tilization of what the supervisors are learning from the regulators
in other countries and what the people in the banking institutions
are doing to improve their internal management of risks.

What is done internally is feeding the regulators. What the regu-
lators in the United States learn from overseas is feeding back in
the form of capital requirements for the U.S. firms. So, I think that
capital regulation in this country is in better shape than it is ever
been.

Senator CARPER. Maybe one more.
Do you think that the Basel II Accord will lower the level of cap-

ital in the U.S. banking system? And this kind of goes back to the
last question, but would that be a desirable objective? Is your pref-
erence for the internal model approach for establishing capital
standards for GSE’s based on a view that the internal model ap-
proach would result in a lower level of capital?

Mr. BRICKELL. It is certainly not. As I have just described to Sen-
ator Sarbanes, in response to his question, the approach outlined
in the comment letter is the approach used by the banking authori-
ties in the United States because it is more rigorous in their view
than the more rigid, capital rule employed by OFHEO.

So, I do not believe that Basel II will weaken capital regulation,
and I certainly believe that it is important for the regulator of
Fannie and Freddie to use a capital rule which is strong, every bit
as good as the rules used by the banking authorities and one which
will give confidence to investors.

Senator CARPER. Good enough. Thanks.
Mr. Chairman, as you know, we have Ambassador Bremer, who

is addressing us up in a classified briefing. I am going to slip up
there. I thank you for being here, and thank you for your willing-
ness to serve.

Mr. BRICKELL. Than you, Senator.
Chairman SHELBY. Mr. Brickell, since its publication, Financial

Accounting Standard 133 has generated a great deal of interest
among practitioners and regulators. Do you believe that the Finan-
cial Accounting Standards Board came to the appropriate conclu-
sions with FAS 133?

Mr. BRICKELL. I remember the discussions about FAS 133, and
they went on for many years, and they were vigorous discussions.
There were hundreds of letters sent——

Chairman SHELBY. A lot of comment.
Mr. BRICKELL. —on that rule. Many of them were signed by the

chief executives of the companies who would be affected, and there
were concerns expressed even by regulators. I remember Fed
Chairman Greenspan expressing his concern about the rule at one
point in the process.
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I worked for institutions that participated in that comment proc-
ess, and I worked hard to make sure that when FAS 133 was
adopted, it would make it easier for investors and the readers of
financial statements to understand the business activities of the re-
porting companies.

Now, FAS 133 is part of generally accepted accounting principles.
It is GAAP.

Chairman SHELBY. And central to a recent controversy, right?
Mr. BRICKELL. Indeed, it is, and it is not an option. It is not an

alternative. There is not room to interpret it in different ways.
Chairman SHELBY. It is a must now; is it not?
Mr. BRICKELL. It is GAAP, and it has to be used. Fannie and

Freddie are required, by law, to report their results according to
GAAP. They have to abide by FAS 133, and if I am confirmed as
Director of OFHEO, I will make sure that they do comply, not only
with that one accounting rule, but also with all of the GAAP.

Chairman SHELBY. In a copy of today’s Wall Street Journal, Pro-
fessor Stephen Ryan is an Accounting Professor at New York Uni-
versity, stated that on a fair-value basis, both Freddie Mac and
Fannie Mae are undercapitalized.

Do you believe this to be an accurate statement or are you not
on the inside of all of the information yet; whatever, should fair-
value accounting be incorporated, Mr. Brickell, into Freddie Mac
and Fannie Mae’s risk-based capital standard?

Mr. BRICKELL. I haven’t read the article, and I am not familiar
with the professor or his views. We certainly want to make sure
that investors, academics, observers of Fannie and Freddie, have
confidence in their level of capital, and as Director of OFHEO, if
I were fortunate enough to be confirmed, I would want to make
sure that we understood why it is that some people have doubts
of that kind and that we did whatever we thought was necessary
to address those doubts.

I do not think it is good for these Government Sponsored Enter-
prises to leave investors in doubt about their capitalization. I think
the marketplace has to be confident that they have the right
amount of capital, that they are being regulated in a firm, but fair,
way, and I would look forward to doing that if I were confirmed.

Chairman SHELBY. I know a little of your background in the pri-
vate sector, but if you are confirmed as the Director of OFHEO,
your position will be totally different from what it was in the mar-
ketplace; is that correct?

Mr. BRICKELL. Absolutely.
Chairman SHELBY. And your obligation and responsibilities as

Director, among other things, would be to make sure, to the best
of your ability and your staff ’s ability, that Freddie Mac and
Fannie Mae are run well, run the right way; in other words, they
would be in a position, you would be coming from the private sec-
tor, free market, into a job as a regulator to make sure that these
companies, these GSE’s are run right.

And, hopefully, if they ever got in trouble—I hope they will not—
that the taxpayer would not wind up bailing them out. You see my
concerns; do you not?

Mr. BRICKELL. I do, indeed. I not only see those concerns, but I
also share those concerns.
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Chairman SHELBY. You would have to be a hands-on regulator
in your position, assuming that you are confirmed and sworn in as
the Director. It would be your paramount responsibility, as Direc-
tor, to be a hands-on regulator, to know what they are doing that
could affect their financial well-being or ultimately, as a lot of peo-
ple think, maybe the taxpayers’ well-being, considering how large
they are, how important they are, and that they are GSE’s, not-
withstanding all of the disavowing they are not Government enti-
ties. You understand what is out there.

Mr. BRICKELL. I do, Senator. When I was asked by the President
to consider accepting this appointment, I thought hard about
whether this was something that I could usefully do, and I believe
that what I have learned in the financial markets, and what I have
learned about public policy will be helpful to OFHEO in carrying
out its mission of ensuring that Fannie Mae and Freddie Mac are
run in a safe and sound way.

And to go a step beyond that, I have tried to pursue all of the
assignments I have been given in my career with a great deal of
energy. I do not think anyone who’s been working with me or
worked on the other side would accuse me of passivity or a lack of
energy.

Chairman SHELBY. I do not believe anybody has ever thought
that about you.

[Laughter.]
We do not want to think that about you later; in a different posi-

tion, as a regulator, because you do bring to the table, let us face
it, you know what derivatives are. You probably created many of
them, if not, you have used them, and you know what they are.
They are hedges against risk, are they not, in a sense? They are
passing on a risk. Maybe some people call it a little insurance in
the marketplace, if used properly; is that correct?

Mr. BRICKELL. Yes, Mr. Chairman. You use these contracts to
shift risk. Most people, most of the time, use them to get rid of the
risks they do not want.

Chairman SHELBY. Pass it on.
Mr. BRICKELL. And take on some other risk that they do, and you

have to do it carefully, you have to understand what you are doing.
Chairman SHELBY. And you have to pay a premium to do that,

do you not?
Mr. BRICKELL. If you are getting rid of a risk and not taking one

back in return, then you have to pay somebody else a premium,
just as you say with an insurance contract.

Chairman SHELBY. But from your background, it seems to me
that you would perfectly understand, once you got into the particu-
lars of the kind of models that Fannie Mae was using or Freddie
Mac was using to hedge this risk; would you not?

Mr. BRICKELL. I think I would be well-equipped.
Chairman SHELBY. And I hope you would be getting into that.
Mr. BRICKELL. I want to do that. I understand that is the job,

the nature of the job is to ensure these entities are run safely and
soundly, to make sure we have the best capital models we can and
to think more broadly about the risks these institutions face.

Chairman SHELBY. What do you think are the key elements, at
least as you conceive them, of a strong and effective regulator? In
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other words, what kind of leadership would you bring to OFHEO
should you be confirmed?

Mr. BRICKELL. I think, Mr. Chairman, that for the regulator to
be strong and be effective, it has to have the right statutory au-
thority, it has to have the right powers, it has to have adequate
resources and the assurance of those resources, it has to be able
to attract people of stature to help the entity carry out its mission,
and it needs to be led by people who are open-minded and who are
fair, but who are willing to be firm, strong, and rigorous in the pur-
suit of the Agency’s mission.

And I think that I was called to this task, in part, because I
would carry out this role in exactly that way.

Chairman SHELBY. Senator Sarbanes.
Senator SARBANES. I want to follow up on the Chairman’s ques-

tion. I then have a couple of lines of questioning I want to ask you.
Is it your view that you cannot be in an effective regulator of

these GSE’s without substantial statutory change? You are con-
stantly making reference to the statutory arrangements. I think
you are the first person—the current Director is seeking some stat-
utory changes, but they are not of great extent. Is it your position
that you need significant statutory changes in order to be an effec-
tive regulator?

Mr. BRICKELL. No, sir, it is not. I am aware the current Director
has recommended several possible statutory enhancements, he
calls them.

Senator SARBANES. He is primarily seeking self-funding, but we
have not had anyone yet who has, in effect, said, well, we have not
really been able to do the job because of the statute under which
we are operating.

Mr. BRICKELL. And I certainly am not of that view. I understand
that there are recommendations from the existing Director for stat-
utory changes and that there are also discussions underway here
in the Senate and in other parts of Capitol Hill, and I am aware
of those and happy to participate in them, but I think the time to
do that is when I have the knowledge that would come as the Di-
rector of OFHEO.

Senator SARBANES. The Dow Jones Newswire this week carried
a story, and I just want to read to you a paragraph from it and
then ask a question on the basis of that.

A former bank lobbyist nominated the regulate Freddie Mac fought an accounting
rule that, in part, caused the company to restate earnings by as much as $4.5 bil-
lion. Mark C. Brickell, former lobbyist for JP Morgan and Chase and Company, led
an effort and helped draft legislation in 1998 to delay and gut a derivatives account-
ing rule known as Financial Accounting Standard No. 133.

‘‘He fought against the introduction of FAS 133, which was an attempt to make
derivatives more transparent,’’ said Randall Dodd, Director of the Derivatives Study
Center and former regulator at the Commodities and Future Trading Commission.

The battle over the accounting rule is significant, since Fannie Mae and Freddie
Mac both are among the largest users of interest rate derivatives, holding a com-
bined notional balance of $1.3 trillion as of June 30, 2002.

Now, listening to your responses, first of all, is that an accurate
statement of the position you took with respect to FAS 133 back
then at the time?

Mr. BRICKELL. I thought it was important that FAS 133 be writ-
ten in a way that it would increase the understanding of the busi-
ness activities of the affected firms by investors and creditors, and
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I, along with—I was one of the people at JP Morgan, and there
were many there who formulated the firm’s comment on that rule,
and there were hundreds of other institutions and regulators as
well who made comments about it.

I think it was the focus of a great deal of attention because it
was going to affect so many enterprises, and that is true, of course,
because so many of these firms use these risk-management con-
tracts to manage risk.

Senator SARBANES. Well, that may be, but you were amongst
those that were opposed to it; is that not the case?

Mr. BRICKELL. I was among those who recommended changes
that could, in my view, have improved the rule. There were many
people who thought there ways to improve it, and indeed FASB’s
comment process solicits the views of those who think that there
are ways to make the rule better.

Senator SARBANES. As I understand your answer here today,
your position now is in support of FAS 133; is that correct?

Mr. BRICKELL. If I am confirmed as Director of OFHEO, I do not
have any choice about that, and I would pursue it eagerly as part
of the OFHEO mission. FAS 133 is the law of the land.

Senator SARBANES. Do you think it is an appropriate law of the
land?

Mr. BRICKELL. I do not get to think about it. My job is to make
sure that it is used. Fannie Mae, Freddie Mac do not have a choice
about this. They have to comply with GAAP, they have to comply
with FAS 133, and I, as Director——

Senator SARBANES. You are their regulator. Do you think that
this is an appropriate standard that they are being held to?

Mr. BRICKELL. Yes, I think it is appropriate.
Senator SARBANES. Why do you think it is appropriate now,

when you did not think it was appropriate then?
Mr. BRICKELL. It is the right standard because it has been adopt-

ed by the FASB and made a part of GAAP. When FASB has rules
under consideration——

Senator SARBANES. Is there a substantive argument as to why it
is the right standard now?

Mr. BRICKELL. I do not get to the substantive argument, Senator.
Senator SARBANES. We had another nominee before this Com-

mittee who wanted to take that position. Actually, she never got
confirmed.

[Laughter.]
Which was that somehow the regulator does not express or have

a view on what is the appropriate regulatory framework, that
somehow the regulatory framework is simply handed to you from
somewhere else, and your only job is to implement it.

Most regulators do not come in with that attitude. They recog-
nize that they have an important role in shaping the framework
within which the institutions that they are going to be regulating
are going to function. So it becomes important to probe and under-
stand what your position is on the substance of these matters.

Mr. BRICKELL. I do not know the case to which you are referring
and whether the framework of regulation that was under discus-
sion in that case was the framework administered by the agency
that the person would have joined.
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I certainly am willing to consider improvements to the statutory
framework and to the regulations implemented by OFHEO in the
proper time and place and in consultation of course with the Mem-
bers of this Committee who would take the lead on any statutory
change.

But I am focusing here and responding to your question with re-
spect to FAS 133, and there is a time and place for companies and
regulators to make their comments about the accounting rule and
those comments have been made. Now, the rule has been adopted.
It is the law of the land, and it is OFHEO’s job to ensure that
Fannie Mae and Freddie Mac conform with GAAP, and that is
what I would do as Director of OFHEO.

Senator SARBANES. But you do not think it is a very good rule,
I take it, from that answer. I mean, you will obviously have to im-
plement it as the regulator, but you do not think it is a good rule;
is that correct?

Mr. BRICKELL. Sir, in fairness, I do not think it is open to ques-
tion by the Director of OFHEO. I think it is a great rule because
it is GAAP, and it is the rule that Fannie and Freddie are required
to use.

Senator SARBANES. Do you believe Federal financial regulations
should prohibit fraud in the OTC derivatives market?

Mr. BRICKELL. I am opposed to fraud.
Senator SARBANES. I would certainly hope so. I think we should

stipulate that that should be a basic requirement.
[Laughter.]
Mr. BRICKELL. If that were the only hurdle, it would be a low

hurdle to clear, but as a banker, by profession, for the first 25
years of my career at a bank that I was very proud to be part of,
financial fraud hurts noone more than the bankers. So, even as a
matter of self-interest, fraud is something I am opposed to, and it
is illegal to defraud people in the financial markets. It is illegal
under the law to defraud anyone, and it should be.

I have done some thinking about that, some research. I have
talked with people in Washington about that issue, and it should
be illegal to defraud people using derivatives contracts just as it is
to defraud people with other kinds of financial transactions or non-
financial transactions. It should be illegal, and it is, and I am glad
that it is.

Senator SARBANES. I think I am going to have to ask you the
question again and focus you on specifically what is being asked
because fraud may be illegal under other Federal or State statutes,
which would leave someone engaged and open to prosecution.

My question was do you believe Federal financial regulations,
which of course you will be involved in promulgating, should pro-
hibit fraud in the OTC derivatives market?

Mr. BRICKELL. If it is already illegal, it is not clear to me that
what we would gain by making it more illegal, if you will. Now, I
do not believe that this is only a matter of State law, although
much of the work that is done to prosecute fraud is done at the
State level. I believe that there are antifraud authorities held by
the SEC and by the Commodity Futures Trading Commission that
could be brought to bear in certain cases, and indeed have been
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brought to bear in some cases, where the kinds of contracts that
you are talking about were used.

In addition, I know, from experience in the banking industry,
that the banking authorities, as a matter of financial regulatory
authority, will prosecute fraudulent activity if it is ever committed
by bankers.

I believe that fraud is illegal in many different ways at the State
and at the Federal level, that there are regulatory authorities that
can be used against it, and I am glad that is the case. I think it
gives investors confidence and ensures that contracts are more like-
ly to be enforced.

Senator SARBANES. Do you believe Federal financial regulations
should prohibit manipulation in the OTC derivatives market?

Mr. BRICKELL. I am thinking back to try to recall what the ex-
tent of Federal authority is in this area today, but it is my under-
standing that there is already a great deal of Federal authority to
combat manipulation, and it is not limited to the financial services
markets. You have the authority of the Justice Department.

You have, in addition, within the financial arena, certain
antimanipulation powers that reside at the Security Exchange
Commission, that can be brought to bear with certain kinds of con-
tracts, securities in particular. And, finally, the Commodity Fu-
tures Trading Commission has always, well, I can remember many
times their making the case that the antifraud authority of the
Commodity Futures Trading Commission is extensive and would
encompass many of the markets, if not all of the markets that you
are talking about.

Senator SARBANES. Did you oppose the Commodity Futures Trad-
ing Commission’s retention of the antifraud and antimanipulation
authority in its 1992 rulemaking, exempting swaps for most of its
regulatory requirements.

Mr. BRICKELL. 1992, sir?
Senator SARBANES. Rulemaking, yes. Did you oppose the reten-

tion by the CFTC of antifraud and antimanipulation authority
when it had the rulemaking exempting swaps from most of its reg-
ulatory requirements, but it retained antifraud and antimani-
pulation authority?

Mr. BRICKELL. Well, that question would take me back a long
way. And if you do not mind, I think it deserves a well-considered
answer, and I would like to respond to you in writing, if I could
do that.

Senator SARBANES. I think that would be helpful, and I think you
are entitled to go back and examine the record carefully. There will
be other questions that Members I know who were not able to be
here because of this arising in a conflicting time have that they
wish to submit, Mr. Chairman, to Mr. Brickell. So, obviously, the
record will be kept open, I take it, for that purpose.

Chairman SHELBY. That is right.
Senator SARBANES. Mr. Chairman, I know we have other wit-

nesses. I have a few more questions I would like to ask, and then
I have a number of questions I will submit to Mr. Brickell for his
response.

I want to run through how you envision the role of OFHEO.
There have been proposals put forward to change the regulatory
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structure of OFHEO: To move it to the Treasury, establish it as an
independent regulator, include the Federal Home Loan Banks and
its responsibilities. What are your views on those proposals?

Mr. BRICKELL. Senator, I am aware, first of all, of several pro-
posals that are under consideration. I know that a bill has been in-
troduced in the House by Congressman Baker, who has taken a
leading role there on these issues, and I think that the location of
OFHEO matters, and the proposal that he is making is certainly
worthy of consideration, but what is even more important, in my
view, and I think it goes to the heart of your question, is that
OFHEO must have the authority, the powers that are commensu-
rate with the other financial regulators if it is going to be perceived
as being in the top echelon.

Fannie and Freddie are in the top rank of American financial in-
stitutions. I guess if you lined them up against the banking institu-
tions, they would be the second and fourth-largest institutions in
the country.

Senator SARBANES. But those are the only two you have to regu-
late. I am aware of your constant reference to other regulators, but
they have a multiplicity of institutions. The Director of OFHEO
has only two major enterprises to follow closely.

Mr. BRICKELL. I appreciate that, Senator.
If I were confirmed, my primary mission would be to ensure that

OFHEO gives rigorous, firm, fair, oversight to Fannie Mae and
Freddie Mac, so that they are run safely and soundly wherever
Congress decides that OFHEO should be.

Of course, I would look forward to conferring with the Com-
mittee, working with the Committee, if you wanted to consider
changes in the OFHEO framework, at the appropriate time.

Senator SARBANES. Do you believe there is a role for Fannie and
Freddie to continue to play as GSE’s or has the secondary mort-
gage evolved to the point where Government Sponsored Enter-
prises are no longer needed?

Mr. BRICKELL. We have in this country the best housing finance
markets in the world, and the housing sector is, today, providing
one of the brightest spots in the American economy. I think I would
try to adhere to a principle that I have heard regulators put for-
ward before, which is, first, do no harm. I do not think it is appro-
priate to propose any significant change in the structure of housing
finance without a better understanding of the institutions and how
safe and sound they are.

But I certainly appreciate the importance of the role that Fannie
and Freddie play today and the way in which they bring the bene-
fits of capital markets, financing costs and efficiencies to what was,
before they came into existence, a more localized, less-sophisticated
form of housing finance.

Senator SARBANES. In your letter on the OFHEO capital regula-
tion, you suggested that overcapitalization, overly stringent capital
requirements, could be equally dangerous to capital requirements,
the undercapitalization. What is your view on that?

Mr. BRICKELL. Are we thinking there of the letter on the capital
rule?

Senator SARBANES. Yes.
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Mr. BRICKELL. The point that Mr. Ryan and I were making was
one that I think regulators bear in mind and need to bear in mind.
When you are making capital rules, you need to get the answer ex-
actly right. If the rule is too loose and requires too little capital,
investors might be perceive a risk that the company was under-
capitalized, and that is no good.

Senator SARBANES. What company are you talking about now?
Mr. BRICKELL. Any company that is subject to a capital require-

ment. I am not speaking about any firm in particular. I am saying,
in general, when you are administering a capital rule, you should
be sure that you are requiring the right amount of capital from
whatever firm is subject to that rule.

Senator SARBANES. And if you fall short, upon whom does that
burden then come to rest? If you fall short in your capitalization
and you confront a stressful situation, and you cannot handle it, on
whom does the burden then fall?

Mr. BRICKELL. Senator, to answer that question, we would have
to know what kind of institution we were talking about.

Senator SARBANES. With respect to Fannie Mae and Freddie
Mac, upon whom would it fall?

Mr. BRICKELL. As the Chairman has indicated, as I understood
it, there is some ambiguity about that question. The securities
issued by Fannie Mae and Freddie Mac bear a disclaimer that
states, in black and white, that they do not represent obligations
of anyone but Fannie Mae and Freddie Mac.

In that case, for institutions, let’s not talk about those specific in-
stitutions, but in general, for institutions that are not beneficiaries
of Federal support, if a firm were too thinly capitalized and it were
to fail, the burden would fall, of course, on the shareholders, and
then, second, on the debtholders of the Enterprise.

Senator SARBANES. Well, now when you made this statement,
you said, ‘‘The 1990’s taught bankers and their regulators the im-
portance of getting capital rules right.’’ I am now quoting your let-
ter. ‘‘At the beginning of the decade, policymakers were primarily
concerned with ensuring that capital levels were not too low. Few
imagined that capital requirements could be too high. But over the
course of the decade, we realized that such a perspective is essen-
tially a short-run view.’’ And then you go on, ‘‘Over the long run,
overly stringent capital requirements could be equally dangerous.’’

But if we undercapitalize, particularly in the bank context, even-
tually it may fall on the taxpayers, may it not?

Mr. BRICKELL. In a context where you are talking about enter-
prises that do receive the benefit of Federal support, it is possible
that the burden would fall, in the event of their failure, on tax-
payers or any reserves that have been set aside.

Senator SARBANES. If you look at the issue of what capital you
are going to require these two GSE’s, to what extent would you
have in your mind that the burden, if they fail, may fall upon the
taxpayer?

Mr. BRICKELL. I think it would be prudent to bear that possi-
bility in mind, but I am not sure that it should affect the conduct
of the Director because even though there is ambiguity on the point
about where the burden falls, there is no ambiguity about the re-
sponsibility of the Director of OFHEO to ensure that Fannie Mae
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and Freddie Mac are run in a safe and sound way. In other words,
no matter where the burden would fall if they were to fail, it is up
to OFHEO to do everything it can to ensure that does not happen.

Senator SARBANES. Mr. Chairman, you have been very generous.
Chairman SHELBY. These are important questions.
Senator SARBANES. I have a number of additional questions that

I wish to ask Mr. Brickell, but I understand we have other nomi-
nees so I will request them in writing.

Chairman SHELBY. Absolutely. That will be done, and other
Members, as you said, for the record. And, Mr. Brickell, if you
could, when these questions will come in fairly soon, if you can an-
swer them promptly, it would move the process perhaps.

I have another question. FAS, Financial Accounting Standard,
133—see if I am summing this up right. You did not create the rule
because that was not your job, and when you were in the comment
period, you were writing, you and Mr. Ryan, of your concerns about
the possible rule as they were taking comments in the formulation
period; is that correct, the comment period?

Mr. BRICKELL. It is true with respect both to the letter on FAS
133——

Chairman SHELBY. Right.
Mr. BRICKELL. —and the capital rule.
Chairman SHELBY. But regardless of your views then or even

now regarding the rule, the rule is the rule, and that is what you
were saying, and that is the law in the accounting field, right?

Mr. BRICKELL. Yes, Mr. Chairman.
Chairman SHELBY. And you are saying, as I understand it, that

if you are confirmed and you are sworn into this job, which you
would be after you are confirmed, you would swear to uphold the
law, right?

Mr. BRICKELL. That is true, Mr. Chairman.
Chairman SHELBY. And carry out your responsibilities and obli-

gations just like some of us might disagree with the law, may vote
against the law, might fight hard the creation of a statute, but at
the end of the day, we might be the same ones to carry out the law
regardless or irrespective. Is that what you were saying?

Mr. BRICKELL. It is, Mr. Chairman.
Chairman SHELBY. I am asking you, but you were saying it bet-

ter than I would.
Mr. BRICKELL. I agree wholeheartedly with the way you have de-

scribed it. The Director of OFHEO has certain statutory obliga-
tions, and I would carry those out, and one of them is to ensure
that Fannie Mae and Freddie Mae comply with GAAP. I have made
my comments, my firm has made its comments, that is the law of
the land today, and that is the accounting principle, the accounting
rule that Fannie Mae and Freddie Mac would comply with.

Chairman SHELBY. And if you were the Director of OFHEO, how
involved and how energized would you be, considering what is at
risk out there—$1.7 trillion or whatever?

Mr. BRICKELL. That is a whole lot of money and a whole lot of
risk, and I think the people who do business—

Chairman SHELBY. You could not be an absent regulator on a sit-
uation like that.
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Mr. BRICKELL. It is only two companies, but they are so large,
and they are so important in housing finance and in our economy,
that I think it is essential that they have top-quality regulation
that would be rigorous, and I would pursue that with all of my en-
ergy.

Chairman SHELBY. Let me see if I understand the other you were
saying. Senator Sarbanes posed the question of there have been
some recommendations by some of the Congressmen, some of the
Senators, some of the people down the street that we move statu-
torily, we change the regulator to the Treasury or whatever we do
or if we do nothing, but what you are saying, as I understood it
a minute ago, that whatever it is, if those proposals come up, you
would abide by them, right? You would have to.

Mr. BRICKELL. Yes, Mr. Chairman.
Chairman SHELBY. We will have questions for the record. It will

be left open for other Members who have gone to hear Ambassador
Bremer’s comments on Iraq.

Senator SARBANES. Mr. Chairman, could I just put a couple of
questions to Mr. Brickell?

Chairman SHELBY. Yes, sir.
Senator SARBANES. The Wall Street Journal reported this morn-

ing that you helped advise Freddie Mac on some of its derivative
hedging. Would you describe the length and nature of this relation-
ship.

Mr. BRICKELL. I am not sure what it is that they would be refer-
ring to. Is there a source given for the information or can we try
to identify what they are talking about?

Senator SARBANES. It is mentioned in their article. They do not
give a source. So you do not know what they are referring to?

Mr. BRICKELL. I do not. I would be happy to work with you on
it, if we get better information.

Senator SARBANES. Obviously, we need to explore that matter.
In an answer to one of the questions on your questionnaire to,

‘‘list any lobbying activity during the past 10 years in which you
have engaged for the purpose of directly or indirectly influencing
the passage, defeat, or modification of any legislation at the na-
tional level of Government or affecting the administration or execu-
tion of national law or public policy,’’ you said in your answer:

While serving on the board of the International Swaps and Derivatives Associa-
tion, and thereafter in my capacity as an officer of JP Morgan and Blackbird Hold-
ings, I have participated in discussions in Washington concerning the development
and implementation of the regulatory framework for swaps and other privately ne-
gotiated derivatives transactions.

In fact, when you were nominated for this position, in one of the
articles, it was said that ‘‘Derivatives lobbyist nominated to regu-
latory position.’’ Is it not fair to say that you were the lead lobbyist
on derivatives issues over a fairly sustained period of time here in
Washington?

Mr. BRICKELL. As I indicated earlier in the hearing, I started
working in the derivatives business back in 1986. These were new
products, and they got the attention of people in Washington and
in other cities, as I indicated in the questionnaire. I have been to
Washington and to those places many, many times, probably too
many times to count in the period since 1988.
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And we have worked on regulatory proposals to make sure that
derivatives were well-regulated, we worked with the banking au-
thorities and other agencies on that. We have worked with legisla-
tors, particularly with this Committee, on netting legislation, on
modifications to the Commodity Exchange Act. We have worked on
other legislation.

I have been here many, many times to talk about financial serv-
ices, and in almost every single case, those meetings were related
to derivatives, to swaps, and other privately negotiated derivatives
contracts.

Senator SARBANES. So you would not quarrel with the headline
that declares, ‘‘Derivatives lobbyist in line to head Fannie and
Freddie regulator.’’ I mean, given the activities you are engaged
with, that would be an apt description, would it not?

Mr. BRICKELL. I do not like to quarrel with anybody, even with
the reporter who wrote those words, but I think it would be per-
haps an incomplete description of what I have accomplished in my
28 years in financial services.

Senator SARBANES. Thank you, Mr. Chairman.
Chairman SHELBY. As I recall at this point, and we do not have

all of the information regarding Freddie Mac yet, and we had a
hearing on this last week, but I do not recall the problem at this
point, at least our knowledge of it, being the use of derivatives. It
was accounting, at least up to now, and how they account for
things under FAS 133, but I do not know what you know, and I
do not know if we know enough at this point, Mr. Brickell, but I
would point that out.

And although you may have lobbied, and I assume you did, and
you have a right to lobby for a position on derivatives or anything
else, I think one of the spokesmen, and I certainly would not want
to call him a lobbyist, but one of the powerful spokesmen would be
Chairman Greenspan, sitting right here at this same table on
many occasions, saying basically that derivatives have a place in
our financial institutions, and properly used are a positive thing.

We appreciate your appearance here today, and as I have said,
we will have additional questions from Senator Sarbanes and any
others perhaps myself. And you have some other information you
are going to get back to him anyway.

Thank you.
Mr. BRICKELL. Thank you very much.
Chairman SHELBY. I now want to call up the second panel, Mrs.

Alicia Castaneda of the District of Columbia, nominated to be a
Member of the Board of Directors, Federal Housing Finance Board;
and Mr. Thomas J. Curry of Massachusetts, nominated by the
President to be a Member of the Board of Directors, Federal De-
posit Insurance Corporation.

If I could get you both to raise your right hands and be sworn.
Do you swear or affirm that the testimony that you are about to

give is the truth, the whole truth, and nothing but the truth, so
help you God?

Mr. CURRY. I do.
Ms. CASTANEDA. I do.
Chairman SHELBY. Do you agree to appear and testify before any

duly-constituted committee of the Senate?
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Mr. CURRY. I do.
Ms. CASTANEDA. I do.
Chairman SHELBY. Thank you. Please have a seat.
I am going to submit my written statement for the record. I al-

luded to your nominations earlier and how important they were.
And I am going to submit your written statements for the record
because we have already been here a while and we want to move
the hearing on.

Chairman SHELBY. Senator Sarbanes.
Senator SARBANES. Mr. Chairman, I appreciate that. I wanted to

just say that I am pleased to welcome these witnesses: Thomas
Curry, who has been nominated to be on the Board of Directors of
the Federal Deposit Insurance Corporation, and Alicia Castaneda,
who has been nominated to be a Member of the Federal Housing
Finance Board.

Tom Curry has been Commissioner of Banks in the State of Mas-
sachusetts. He graduate cum laude from Manhattan College, his
J.D. degree from New England School of Law. He has spent his en-
tire professional career working for the State of Massachusetts, as
an Attorney in the Office of the Massachusetts State Secretary and
then with the Massachusetts Division of Banks, where he has risen
steadily through the ranks of that office, from the General Coun-
sel’s Office to Deputy Commissioner, Acting Commissioner, and
now Commissioner. He is a Member of the Board of Directors of
the Conference of State Bank Supervisors and was Chairman of the
Board of all of the State bank supervisors in 2000 and 2001. He
was recommended to the President by Senator Daschle. The way
the statute is written, you have to have some balanced membership
on the FDIC.

Chairman SHELBY. I am sure he is a good Democrat.
Senator SARBANES. Well, no, actually he is not. I think he is an

Independent.
Chairman SHELBY. Okay.
Senator SARBANES. I know Senator Daschle conducted an exten-

sive search in order to make his recommendation to fill this office.
It was required by the statue that the spot be filled by someone
with State bank supervisory experience, and inquiries around the
country indicated that Tom Curry was probably the most highly re-
spected State Banking Commissioner in the country. We are
pleased he is willing to take on this assignment. I think he is an
excellent choice for the board. I intend to support his nomination.

Ms. Castaneda is, of course, being considered for the Federal
Housing Finance Board. That is very important. That Home Loan
Bank system is growing like topsy, if I may so observe. Over the
last 5 years, the system’s assets have more than doubled. They are
one of the world’s largest issuers of debt. At the end of 2002, debt
outstanding totaled $673 billion, a $52 billion increase over the
previous year. It is just growing exponentially, and so there are
very important challenges there.

Ms. Castaneda brings with her a wealth of banking experience.
She began her banking career 27 years ago as an International
Clerk with American Security Bank here in Washington. Shortly
thereafter, she was selected for the bank’s executive development
program. She was the first woman in the history of American Secu-
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rity Bank to be promoted to Senior Vice President, a position in
which she had responsibility for all of the bank’s funding programs
as well as balance sheet liquidity, liability pricing, and interest
rate risk management. She currently holds the position of Market
Executive for Bank of America’s International Private Banking Di-
vision. I am confident that her extensive knowledge of day-to-day
banking practices will prove useful on the Finance Board, and I in-
tend to support her nomination as well.

Chairman SHELBY. Thank you, Senator Sarbanes.
Ms. Castaneda, you go first, if you will just sum up briefly your

statement.

STATEMENT OF ALICIA R. CASTANEDA
OF THE DISTRICT OF COLUMBIA

TO BE A MEMBER OF THE BOARD OF DIRECTORS
FEDERAL HOUSING FINANCE BOARD

Ms. CASTANEDA. Thank you, Mr. Chairman.
Good afternoon, Mr. Chairman, Senator Sarbanes, and other dis-

tinguished Members of the Committee. Thank you for the oppor-
tunity to appear before you today. I am honored that President
George W. Bush has nominated me to be a Director of the Federal
Housing Finance Board, and I am very pleased to appear before
you at this confirmation hearing.

Before I begin my statement, I would like to take this oppor-
tunity to introduce my husband, companion, and best friend for
over 33 years, Rolando Castaneda. I am profoundly grateful to him
for having played such an influential role in my decision to immi-
grate to the United States from Colombia in 1970. Almost 33 years
ago, I came to this land of freedom, security, and unlimited oppor-
tunities as a 22-year-old young professional immigrant with a lim-
ited knowledge of the English language and almost without any
money. My gratitude to this great country is beyond words. Not
only was I given the opportunity to get a job at a bank, but also
in time to become the first female ever promoted there to Senior
Vice President. Nowhere else in the world can immigrants enjoy
such opportunities.

And that brings me to the subject of housing and the Federal
Housing Finance Board. All of us need somewhere to live. And
many of us either own homes or aspire to do so. In fact, it is at
the core of the American Dream.

The Federal Home Loan Bank System makes it easier for small
banks to lend money to hard-working Americans for mortgages. In
the early days of banking, banks could only lend out what they had
on bank in deposits. Later, they acquired the ability to borrow from
other sources to make loans to others. The 8,045 members can now,
through the Federal Home Loan Banks, take advantage of pooling
their requests for funds to achieve lower rates, which get passed
on directly to the consumer.

Today, about 68 percent of American households own homes. But
the rate for minorities is far lower, with fewer than half of His-
panics and African-American households owning homes. It is the
goal of President Bush’s Administration and that of the Federal
Housing Finance Board to raise these levels. Projects are under
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way to assist more of our countrymen, minorities, and new immi-
grants in particular, to realize the security of homeownership.

In current literature about the U.S. economy, we see the housing
sector described as a beacon of strength, a rising tide lifting other
economic boats. Thus, our vibrant housing market must be pre-
served and must continue to thrive.

Should I have the honor of being confirmed, I will work to
strengthen and improve the flexible and secured financial system
that America has and to make it possible for more Americans, es-
pecially minorities, to take full advantage of this system.

Twenty-seven years in commercial banking have prepared me to
accept this challenge. My experience in the bank’s Treasury Divi-
sion, in particular, involved managing liquidity. Ensuring liquidity
for the benefit of the homebuying public is the very reason Federal
Home Loan Banks exist. In addition, I will bring to the job my
leadership and management skills, a healthy respect for the trust
placed in me, and a strong advocacy for fairness and common
sense.

In conclusion, I want to acknowledge my family and my strong
belief in personal accountability as the foundations of my own
value system. I am a hard-working and God-fearing person who
strives to give back the many blessings that have come my way in
this great country.

Mr. Chairman, Senator Sarbanes, and other distinguished Mem-
bers of the Committee, I respectfully ask for your favorable consid-
eration of my nomination. If confirmed, I will be the first female
and Hispanic Director of the full-time Federal Housing Finance
Board, and I will be the only banker to serve in the current Board.
I consider this nomination a great honor and privilege and a won-
derful opportunity to begin my first tour of public service to my be-
loved adopted country. And, finally, if confirmed, I promise to work
closely with this Committee and with Congress to ensure the safety
and soundness of the Federal Home Loan Bank System and the
fulfillment of the system’s housing finance and affordable housing
missions.

I will be delighted to respond to your questions.
Chairman SHELBY. Mr. Curry.

STATEMENT OF THOMAS J. CURRY, OF MASSACHUSETTS
TO BE A MEMBER OF THE BOARD OF DIRECTORS

FEDERAL DEPOSIT INSURANCE CORPORATION

Mr. CURRY. Thank you, Chairman Shelby, Ranking Member Sar-
banes, and Members of the Committee. It is a personal privilege to
appear before the Committee today. I am very honored to have
been nominated by President Bush to be a Member of the Board
of Directors of the Federal Deposit Insurance Corporation.

If I may, I would like to take this opportunity to briefly summa-
rize my professional qualifications and to express my commitment
to the FDIC’s important mission as the Nation’s Federal deposit in-
surer, if I were confirmed as a Board member.

It has been my privilege to serve the Commonwealth of Massa-
chusetts for over 17 years in several senior financial regulatory po-
sitions. I have also had the honor of serving five Governors as the
Commonwealth’s Commissioner of Banks for a span of approxi-
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mately 10 years. On a national level, as Senator Sarbanes men-
tioned, I was elected by my State regulator colleagues to be their
past Chairman in the year 2000. I also have served as a Member
of the State Liaison Committee of the Federal Financial Institu-
tions Examination Council. On a very technical level, my State offi-
cial status satisfies the FDIC Act’s specific requirement that one
FDIC Board Member possess State bank regulatory experience.

My public service career coincided with an extraordinary period
of tremendous economic, technological, and competitive changes
within both the Massachusetts banking industry and the larger na-
tional financial services sector. The regulatory experience that I
gained during this period has provided me with invaluable perspec-
tive that I hope will serve me well if I am confirmed as an FDIC
Board Member.

For example, my firsthand experience grappling with the effects
of the New England banking crisis of the late 1980’s and early
1990’s had a profound impact upon me and our communities in
Massachusetts and underscored the vital importance of the FDIC’s
deposit insurance guarantee in maintaining public confidence in
our financial system, particularly in times of stress. It also rein-
forced the fundamental importance of a safe and sound banking in-
dustry to our economy. The New England regional experience dem-
onstrates how economic recovery, or prosperity in general, requires
a healthy, independently regulated banking system that has both
the financial capacity and confidence to extend credit to individuals
and businesses.

Unprecedented levels of industry consolidation, intense competi-
tion, and technological change also have marked the last decade.
As a State bank regulator, I confront many of the same supervisory
and policy issues faced by the FDIC and the other Federal regu-
lators. I believe we share a common goal of fostering sound finan-
cial practices, competition, and product innovation in the banking
industry while at the same time ensuring wider access to credit
and financial services to individuals, businesses, and communities.
As Bank Commissioner, I have been fortunate to be able to help
develop and implement Massachusetts’ regulatory and legislative
responses to these trends from both a financial supervision and a
consumer protection standpoint. My hope is that if I am confirmed,
my experience as a State bank regulator will assist the full FDIC
Board in developing the most sound and effective Federal super-
visory policies.

In conclusion, I believe my 21-year public service career has
given me the necessary financial safety and soundness and public
protection regulatory experience and judgment to capably serve as
a member of the FDIC Board of Directors, if confirmed.

Chairman Shelby, Ranking Member Sarbanes, and Members of
the Committee, thank you again for allowing me this opportunity
to appear before you, and I am glad to answer any questions from
the Committee.

Chairman SHELBY. Thank you.
The Federal Home Loan Bank System has undergone, as you

well know, a tremendous amount of change since its birth in 1933.
With the decline of the thrift industry, membership in the system
was expanded beyond savings and loans. With this expansion of
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membership has come an expansion of responsibilities. What do
you see as the future direction for the Federal Home Bank System?
Where are we going in the future? Where do they need to go? What
is their challenge?

Ms. CASTANEDA. I think we have a lot of challenges in front of
us. One of the greatest challenges is how are we going to address
all the different programs that the Federal Home Loan Banks are
trying to get into. The multidistrict issue also will be a tremendous
challenge that as a Member of the Board I will have to address,
if I have the honor of being confirmed.

Chairman SHELBY. You mentioned in your testimony the Board’s
commitment to expanding homeownership, which Senator Sarbanes
and I certainly share. Can you share with the Committee, tell us
some of the Board’s activities and some of your own in regard to
your ideas of expanding homeownership, especially in the African-
American community, the Hispanic community, because those are
the two that are trailing behind in America, as you know, and I
know that this Administration is committed to that. And we are
committed to it because we believe that homeownership is a center
point and generally a person’s first wealth in America.

Ms. CASTANEDA. You are right, Senator. As I mentioned in my
opening statement, the affordable housing programs are a critical
issue in this country. I know the Administration, the Federal Hous-
ing Finance Board, and the Federal Home Banks are committed to
make more funds available for the purchase of mortgages.

For the year 2003, the goal is $200 million. Since inception in the
1990’s, they have allocated $1.7 billion. But, again, we have to
work harder to increase the percentage of housing available, espe-
cially for minorities, as I said, Hispanics and African-Americans.

Chairman SHELBY. Absolutely.
Mr. Curry, while supervisory responsibility for financial institu-

tions is dispersed across the Federal banking regulators, the Fed-
eral Deposit Insurance Corporation has sole responsibility for the
insurance funds. Because of the potential taxpayer liability, I my-
self believe that the Federal Deposit Insurance Corporation has a
very serious responsibility here. The very nature of the system, I
think, requires the FDIC to work with other regulators that we
have up here—and when Senator Sarbanes chaired the Committee,
he did the same thing—to carry out your responsibilities.

Can you just quickly provide the Committee your views regard-
ing the importance of successful cooperation between the FDIC and
the other regulators?

Mr. CURRY. I think, Chairman Shelby, that regulatory coopera-
tion is really essential to our system and ultimately to the Federal
Deposit Insurance Fund.

Chairman SHELBY. Safety and soundness, right?
Mr. CURRY. That is right. And it is critical that regulatory agen-

cies with different missions work together toward the goal of pro-
tecting that system and the Deposit Insurance Fund.

Chairman SHELBY. And running an efficient banking system for
the American people.

Mr. CURRY. Most definitely.
Chairman SHELBY. In 1996, Mr. Curry, the General Accounting

Office recommended including a representative from the Federal
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Reserve System on the FDIC Board. Do you think—or have you
thought about it, had a chance to, do you think including the Fed
on the FDIC Board would increase interagency cooperation and ul-
timately enhance the effectiveness of banking regulation?

Mr. CURRY. I have not thought specifically about including an ad-
ditional member on the FDIC Board, but, again, I can attest to the
critical importance of having cooperation. For example, the Con-
ference of State Bank Supervisors has been working very closely—
the State supervisors—with both the Fed and with the FDIC to en-
sure that there are protocols and agreements to have the maximum
cooperation and coordination of activity, particularly on an inter-
state basis.

Chairman SHELBY. I do not know if you have had a chance to
flesh this out yourself, but do you have any views regarding the
present supervision of industrial loan corporations, or ILCs? Do you
believe, in other words, that the FDIC and the State banking regu-
lators have the ability to provide adequate supervision of these en-
tities? This is a big issue coming up.

Mr. CURRY. I have limited professional experience with ILC’s.
They are not authorized under Massachusetts law. Again, however,
the overriding goal of a supervisor, is to ensure that both the in-
sured financial institution and any affiliates operate in accordance
with safe and sound practices.

Chairman SHELBY. Do you believe there is a need at the moment
to raise the coverage level of Federal Deposit Insurance?

Mr. CURRY. I understand that it is a significant issue before Con-
gress and with the FDIC and the industry.

Chairman SHELBY. On one side.
Mr. CURRY. Yes. I have not yet formed an opinion. Massachu-

setts, again, is unique in that we do have an option of a private,
industry-sponsored insurance fund that does insure beyond the
Federal limit.

Chairman SHELBY. How does that work?
Mr. CURRY. Basically it is a mutual fund, established by State-

chartered banks, of a particular type that insures funds or deposits
in excess of Federal FDIC limits.

Chairman SHELBY. Does it work?
Mr. CURRY. It has worked, and it worked through the New Eng-

land banking crisis.
Chairman SHELBY. Oh. So it has been tested.
Mr. CURRY. It has been tested, and it was very significant in

maintaining confidence in our system as well.
Chairman SHELBY. I would be interested in anything you can

send me on that personally and maybe to the Committee to see
what you have.

Mr. CURRY. I would be more than happy to do that, Chairman
Shelby.

Chairman SHELBY. Senator Sarbanes.
Senator SARBANES. Thank you very much, Mr. Chiarman.
Ms. Castaneda, this Committee held a series of hearings on pred-

atory lending practices in the mortgage industry, and we heard
from a number of hard-working Americans who had the equity
stripped out of their homes. In fact, one witness even lost her
home, a tragic story.
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There has been a general growing recognition in a number of
States as well as among Federal regulators that we really have to
put an end to these practices. The Federal Reserve Board has
tightened its regulations. HUD has proposed a rule to address
mortgage broker abuses. The Office of Thrift Supervision has recog-
nized the power of States to address certain predatory lending
practices, which a number of States are doing.

Several years ago, HUD, working with Fannie Mae and Freddie
Mac, developed a set of guidelines to help prevent these Govern-
ment Sponsored Enterprises from buying the worst predatory
loans. And the Atlanta Home Loan Bank, within the Home Loan
Bank System, developed a policy to ensure that it is not supporting
loans with predatory characteristics.

The Finance Board recently put out a proposed regulation that,
among other things, requests comments on steps the Board could
take to help combat predatory lending. And I think those comments
are due back in early September.

Do you regard predatory lending as a problem that needs to be
addressed? And would you be open to trying to promote efforts as
a Member of the Board in order to address this issue?

Ms. CASTANEDA. I think predatory lending is unacceptable, sir.
My experience in banking has taught me that it should not exist,
and an agency like the Federal Home Loan Banks definitely should
not do that. I will definitely, if I have the honor of being confirmed
to the Federal Housing Finance Board, look into that and I will
make sure that predatory lending is not acceptable.

Senator SARBANES. Good. Thank you very much.
Mr. Curry, I want to follow up on something Chairman Shelby

asked of you. Are the State bank supervisors—and you were their
national head just a year ago, as I understand it—generally satis-
fied with the level of cooperation amongst the regulators? How do
they view their interaction with the Federal regulators?

Mr. CURRY. Overall, Senator Sarbanes, I would agree that it is
a positive relationship, but like any relationship, it requires a deep
commitment to make sure that it works. Occasionally, there are
differences of opinion, but I think the underlying goal is to have
the best possible supervisory policies and relationship and to have
a safe and sound system. Certainly there could be improvements,
but the basic foundation is there, I believe.

Senator SARBANES. Do you expect, when they perceive that it is
not working, that they are going to come knocking on your door?

Mr. CURRY. I hope not.
Senator SARBANES. Well, maybe they should. After all, you are

on there in part because of the statutory requirement that you
have State bank supervisory experience.

Mr. CURRY. Oh, I misunderstood.
Senator SARBANES. It gives you both a perspective, but it also

gives you the contacts with all of your former colleagues in terms
of strengthening our system.

Do you see any pressing, outstanding issues on safety and sound-
ness facing the banking system today?

Mr. CURRY. I do not think there is any issue that is as significant
as those issues that we saw, for example, with the New England
banking crisis and the regional economic differences. What I think
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is today we have an industry that is far better capitalized than it
was a decade ago. I think we have management that is tested in
terms of dealing with economic downside. And I think supervisors
themselves have adopted much more refined approaches to the su-
pervision of financial institutions.

Senator SARBANES. Did you find the banks in Massachusetts
making heavy use of derivatives and similar arrangements?

Mr. CURRY. Not in the Massachusetts industry that I regulate,
which is predominantly a community banking industry.

Senator SARBANES. Thank you, Mr. Chairman.
Chairman SHELBY. I want to thank both of the nominees for ap-

pearing here today. You have been nominated by the President to
two very, very important jobs, and we appreciate your patience in
going through the first panel. So we will try to expedite your hear-
ing, your markups, as soon as we can.

Thank you.
Ms. CASTANEDA. Thank you so much.
Senator SARBANES. Sometimes when the first panel takes a long

time, the second panel can be very short.
Ms. CASTANEDA. So that is better. Is that what you are trying to

tell me?
Chairman SHELBY. It is always better.
Senator SARBANES. It is probably better to suffer through hearing

the other panel than suffering through it as the panel yourself.
[Laughter.]
Ms. CASTANEDA. Senator Sarbanes, I will always remember your

wise words.
[Laughter.]
Chairman SHELBY. Those are not just flippant words. Senator

Sarbanes has been on this Committee a long time. He has chaired
the Committee. I am glad he is not chairing it right now, but who
knows in the future.

Thank you.
The hearing is adjourned.
[Whereupon, at 3:59 p.m., the hearing was adjourned.]
[Biographical sketches of nominees and response to written ques-

tions supplied for the record follow:]
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RESPONSE TO WRITTEN QUESTIONS OF SENATOR CORZINE
FROM MARK C. BRICKELL

Capital Adequacy
Q.1. The Enterprises’ minimum capital requirement specified in
the statute is 2.5 percent of on-balance sheet assets and 0.45 per-
cent of off-balance sheet assets. Is this adequate? Please explain.
A.1. I believe that it is important that the Enterprises are man-
aged in a safe and sound manner, and are perceived to be sound.
If confirmed, I would fully enforce the existing capital standard
that has been mandated by statute. I have no reason, based on
what I now know, to believe that current capital levels are inappro-
priate. I would look forward to working with Congress as requested
to discuss any legislative proposals regarding the statutorily man-
dated minimum capital requirement, should I be confirmed and
after I have had the opportunity to more fully explore the effects
of the current capital requirements on the Enterprises.
Q.2. In explaining your preference for allowing internal models of
risk-based capital to the external model OFHEO has had in effect,
you imply that the internal model reflects the most advanced
thinking of U.S. and international regulators. In fact, isn’t it fair
to say that OFHEO is differently situated than the other regulators
because it has only 2 financial institutions it has to regulate, both
of which are in the same business? Indeed, the use of internal mod-
els in Basel II may simply be a less preferred compromise position
necessitated by the large number of institutions other regulators
must oversee. How do you respond? Given this specific fact,
OFHEO argues it is better able to maintain the ‘‘integrity’’ of the
rule, ensure its evenhanded impact, and ‘‘independence and rigor.’’
A.2. You make a good point, and I agree with you that OFHEO is
differently situated than other Federal financial regulators in that
it oversees fewer institutions. It is my understanding that the
banking supervisors use the internal models approach not because
they supervise more institutions, but because they believe that a
‘‘rigid’’ approach to capital rules is not necessarily a ‘‘tough’’ ap-
proach, and that the flexibility of the internal models approach
leads to greater precision in measuring capital needs than alter-
native approaches would. If I am confirmed as the Director of
OFHEO, I will approach this matter with an open mind and with
a willingness to look for ways to strengthen OFHEO’s regulation of
Fannie Mae and Freddie Mac because it is essential, in my opinion,
and I believe in the opinion of the Committee, that these two large,
world class financial institutions have a world class financial regu-
lator with adequate resources and with the statutory authority to
be just as rigorous in its approach as the banking supervisors.
Q.3. You raise concerns numerous times in your testimony regard-
ing the ‘‘hard-wired’’ nature of the capital standard. Please outline
and explain specific changes you would like to see made to the risk-
based capital statute.
A.3. I have no specific changes in mind for the risk-based capital
requirements in the statute, although I support the Administra-
tion’s recent call for greater flexibility in monitoring and estab-
lishing capital standards for the Enterprises.
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Q.4. Are the derivative counterparty ‘‘haircuts’’ used in OFHEO’s
risk-based capital rule appropriate? Did you make any comments
to OFHEO on this topic on your own behalf, or on behalf of JP
Morgan, ISDA, or any other group? If so, please provide those com-
ments. Please explain your current views on this topic.
A.4. I do not recall having made comments about the capital re-
quirements for derivatives in the capital rule and, while I do not
believe that it would be appropriate to prejudge any matter that
is within the purview of the duties of the Director of OFHEO, I am
willing to consider ways to strengthen OFHEO’s regulation of
Fannie Mae and Freddie Mac, including measures to ensure that
regulation of their derivatives activity encourages safe and sound
operation of the Enterprises.

FAS 133
Q.5. In response to a question regarding FAS 133 from Chairman
Shelby, you said that, ‘‘It is GAAP, and it has to be used.’’ How-
ever, the preference you have expressed in the past is that, ‘‘the de-
rivatives rule [FAS 133] is only GAAP for banks if the Federal
banking supervisors certify that it should be,’’ which is what you
told the Bond Buyer on November 24, 1997 was your reason for
supporting Senator Faircloth’s bill, S. 1560. Your testimony clearly
indicates that you understand that you must enforce FAS 133 as
a regulator because it is now part of GAAP. However, is it still
your view that a better course of action would have been to allow
the banking regulators to be able to decide if whether or not to
apply FAS 133 to the banks?
A.5. I believe that the article to which you are referring was pub-
lished on November 24, 1997, in CFO Alert, a newsletter published
by the same company that publishes the Bond Buyer. In that arti-
cle, I was quoted as saying, ‘‘This legislation could assure that the
derivatives rule is only GAAP for banks if the Federal banking su-
pervisors certify that it should be.’’ This statement was a descrip-
tion of what, in my judgment, was the principal, possible effect of
the legislation, not an assessment of that result. As I indicated in
my testimony before the Committee, if confirmed, I will enforce the
existing requirement that the Enterprises report using GAAP, in-
cluding FAS 133.
Q.6. Would you have the same preference with regards to the
GSE’s?
A.6. My thinking with respect to the GSE’s is no different from my
thinking about banks as indicated in my response to Question 5.
As I indicated in my testimony before the Committee, if confirmed,
I will enforce the existing requirement that the Enterprises report
using GAAP, including FAS 133.
Q.7. Did you or do you believe that only the derivatives rule (FAS
133) should apply to banks at the regulators discretion, or should
this discretion extend to all GAAP accounting rules? Please explain
why or why not.
A.7. I see no reason to single out the derivatives rule for special
treatment. As I indicated in my testimony before the Committee,
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if confirmed, I will enforce the existing requirement that the Enter-
prises report using GAAP, including FAS 133.
Q.8. Given your belief that regulators should have this discretion,
wouldn’t this result in the return of regulatory capital for financial
institutions separate and apart from GAAP? Do you have concerns
about this? Please explain.
A.8. As I understand the question, as to whether this method of
establishing accounting principles for banks would have created
differences between regulatory accounting and GAAP it is my un-
derstanding that such differences existed already between the ac-
counting by banks for regulatory purposes and their accounting for
GAAP, so that this would not have been a new situation.
Q.9. The Dow Jones Newswire reported (July 16) that you prepared
a memorandum for the House sponsor of the legislation, Mr. Baker.
Is this accurate? If so, please provide a copy of this memorandum.
A.9. A memorandum containing the language quoted in the Dow
Jones story was sent to Ted Beason on February 1, 1998. I believe
the memorandum was drafted for his benefit, but it is certainly
possible that it may also have been shared with Representative
Baker. A copy is attached.
Q.10. Please describe fully your lobbying activities on FAS 133 on
behalf of the legislation introduced by Representative Baker and
Senator Faircloth.
A.10. I attended meetings in New York and Washington and com-
municated with others to discuss the proposed rule and some of the
concerns expressed by major businesses (including JP Morgan), as
well as the Federal Reserve Board and the Department of the
Treasury.
Q.11. The Faircloth and Baker bills would have had the effect of
undermining the independence of the accounting standards setting
body—the Financial Accounting Standards Board—whose inde-
pendence was recently affirmed in the Sarbanes-Oxley Act. Efforts
like the Faircloth and Baker bills, and other proposals, have sought
to undo FASB accounting standards via legislative fiat. Do you
agree with that analysis? If not, please explain your reasons for
your disagreement with that analysis.
A.11 It is my understanding that Congress has from time to time
addressed accounting issues, both through its grant of authority to
the Securities and Exchange Commission to require U.S. securities
issuers to use the GAAP rules of FASB, and occasionally by ad-
dressing individual accounting issues such as stock option account-
ing, and as Congressman Baker and Senator Faircloth sought to
do. I would not characterize those Congressional endeavors as leg-
islative fiat, however, since that I believe that Members of Con-
gress undertook them after reasonable deliberation.
Q.12. One of the problems that led to the passage of the Sarbanes-
Oxley bill was the undue influence of industry interest groups on
FASB, either directly or by bringing political pressure to bear.
Wouldn’t the Faircloth and Baker bills have exacerbated this prob-
lem? Please explain your views.
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A.12. I understood that the Sarbanes-Oxley bill was passed, in
part, because Congress concluded that the accounting industry
needed closer Federal oversight, and Congress created an oversight
board to address that need. While I do not have direct knowledge
about the source of the problems that Congress acted to remedy,
I note that Congress did ultimately conclude, as Baker and Fair-
cloth had earlier, that legislative action was appropriate to address
them. It is not clear to me that legislation, such as that introduced
by Senator Faircloth, which was apparently intended to give Fed-
eral banking supervisors a role in the accounting standard setting
process for the institutions they regulated, or such as that intro-
duced by Congressman Baker, which was apparently intended to
incorporate FASB standards into actual SEC regulations, should be
characterized as legislation that would have exacerbated undue in-
fluence of industry groups on FASB.
Q.13. Do you have a view today as to whether your support for the
Baker and Faircloth legislation was wise? Please explain.
A.13. I stand by the views expressed above. As I indicated in my
testimony before the Committee, if confirmed, I will also rigorously
enforce the existing requirement that the Enterprises under my su-
pervision report using GAAP, including FAS 133.

Derivatives and Systemic Risk
In testimony to the House Banking Committee in 1993, you said,

‘‘it was hard to find justification for the view that derivatives pose
a greater systemic threat than other financial activities.’’ The next
year, ISDA published a critique of a GAO study on derivatives. The
critique claims that, ‘‘there is no concentration of credit exposures
among [derivatives] dealers.’’ In a Dow Jones News Service story on
May 19, 1994, you were quoted as saying, ‘‘These exposures aren’t
of a new kind, they are not particularly large, and they are not par-
ticularly concentrated. So where’s the big threat to the system?’’
Since that time, Warren Buffet, in Berkshire Hathaway’s 2002 an-
nual report described derivatives as ‘‘financial weapons of mass de-
struction . . . .’’

One of the risks that Mr. Buffet cites is the systemic risk created
by the concentration of derivatives: ‘‘Large amounts of risk . . .
have become concentrated in the hands of relatively few . . . deal-
ers, who . . . trade extensively with one another. The troubles of
one could quickly infect the others. [T]hese dealers are [also] owed
huge amounts by nondealer counterparties, [s]ome of [which] are
linked in ways that could cause them to contemporaneously run
into a problem because of a single event. Linkage, when it suddenly
surfaces, can trigger serious systemic problems.’’ In fact, the GSE’s
are some of the largest nondealer counterparties.

A Business Week article (March 2003) explained, ‘‘exposure to de-
rivatives is highly concentrated. The OCC says seven U.S. banks
own nearly 96 percent of the derivatives in the banking system.
And because most derivatives are traded directly between the par-
ties and not on exchanges, they are almost entirely unregulated.’’

Even Federal Reserve Chairman Greenspan, who disagrees with
Mr. Buffett’s conclusions, has acknowledged the problems associ-
ated with systemic risk: ‘‘One development that gives me and oth-
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ers some pause is the decline in the number of major derivatives
dealers and its potential implications for market liquidity and for
concentration of counterparty credit risks . . . . When concentra-
tion reaches these kinds of levels, market participants need to con-
sider the implications of exit by one or more leading dealers. Such
an event could adversely affect the liquidity of types of derivatives
that market participants rely upon for managing the risks of their
core business functions.’’

One example of such concentrations is U.S. dollar interest rate
options, which are used extensively by both Fannie Mae and
Freddie Mac.

In your testimony, you appear to minimize this concern. You say
that the limited number of counterparties, ‘‘may very well be be-
cause the party in question has chosen to enter into contracts with
others that he knows well and trusts and whose credit he can
judge.’’

While such behavior may be rational on the part of individual
market participants, regulators must look after the health of the
institutions and the markets as a whole.
Q.14.a. Have the events of the past 10 years, since you made your
comment on the GAO report, or the concerns raised by Mr. Green-
span, changed your attitude regarding the potential systemic risks
of derivatives? Please comment in detail.
A.14.a. No. In fact, I believe that the events and comments of the
past 10 years tend to validate the judgment that the risks of de-
rivatives are similar to the risks of other, related financial and
trading activities, and that they should be managed with similar
care. By making it easier for those who are already exposed to risk
in their existing business activities to manage those risks with
greater precision, transferring to others those risks they do not
wish to take, and taking on those risks that they would prefer, de-
rivatives tend to strengthen the position of individual firms and, in
the process, tend to strengthen the financial system and the econ-
omy. As Chairman Greenspan said on April 22, 2002:

Financial derivatives, more generally, have grown at a phenomenal pace over the
past 15 years. Conceptual advances in pricing options and other complex financial
products, along with improvements in computer and telecommunications tech-
nologies, have significantly lowered the costs and expanded the opportunities for
hedging risks not readily deflected in earlier decades. The performance of these in-
creasingly complex financial instruments, especially over the past couple of stressful
years, has been noteworthy. These financial products have contributed importantly
to the development of a far more flexible and efficient financial system—both domes-
tically and internationally—than we had just 20 or 30 years ago.

Q.14.b. You have been quoted often to the effect that market dis-
cipline is the best regulator of swaps and derivatives. My fear is
that the GSE’s, as such enormous users of derivatives, could trig-
ger the kind of liquidity crisis both Warren Buffett and Chairman
Greenspan have discussed in recent months, if they are not effec-
tively regulated. In your view, what role ought OFHEO play in
terms of regulating the use of derivatives by the GSE’s in order to
avoid systemic risk to the financial system, or will you simply rely
on market discipline, whatever the consequences to the rest of the
economy?
A.14.b. I understand your concerns. I understand that regulation
can be especially appropriate where there is any weakening of the
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discipline that market forces bring to financial activity. I believe
that the Office of Federal Housing Enterprise Oversight should su-
pervise and address activities of Fannie Mae and Freddie Mac that
could threaten the safety and soundness of those institutions—in-
cluding their derivatives activities—and as I indicated at the July
22 confirmation hearing, if confirmed I will provide vigorous over-
sight as Director of OFHEO.
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RESPONSE TO WRITTEN QUESTIONS OF SENATOR REED
FROM MARK C. BRICKELL

Q.1. Do you have any concerns about the growth of the GSE’s, es-
pecially of their debt?
A.1. I am concerned about any adverse impact that the growth of
the Enterprises might have on their safety and soundness. If con-
firmed as the Director of OFHEO, I will work to ensure that the
Enterprises do not engage in any activities or grow in a fashion
that threatens safety and soundness.
Q.2. Do you believe that Fannie and Freddie still have a role to
play today as Government Sponsored Enterprises, or has the sec-
ondary mortgage evolved to the point where Government Spon-
sored Enterprises are no longer needed?
A.2. As I indicated in response to a question at the July 22 con-
firmation hearing, Fannie Mae and Freddie Mac perform a vitally
important function for housing finance in this country. They bring
capital market benefits to housing finance and, in that way, they
give us the broadest, deepest, most successful housing markets in
the world. That means expanded home loan opportunities, and it
means reduced costs for home loans. These are important benefits
and, if confirmed, I would work to ensure that they are preserved.
Q.3. Should any of the Enterprises’ ties to the Federal Government
be modified or discontinued? Please explain.
A.3. While I am unable to make specific recommendations at this
time, I support the changes in regulatory structure and oversight
recently proposed by Secretaries Snow and Martinez in testimony
before the House Financial Services Committee.
Q.4. Are the derivative counterparty ‘‘haircuts’’ used in OFHEO’s
risk-based capital rule appropriate? Did you make any comments
to OFHEO on this topic on your own behalf, or on behalf of JP
Morgan, ISDA, or any other group? If so, please provide those com-
ments, and explain your current views on this topic.
A.4. I do not recall having made comments about the capital re-
quirements for derivatives in the capital rule and while I do not
believe that it would be appropriate to prejudge any matter that
is within the purview of the duties of the Director of OFHEO, I am
willing to consider ways to strengthen OFHEO’s regulation of
Fannie Mae and Freddie Mac, including ensuring that regulation
of their derivatives activity encourages safe and sound operation of
the Enterprises.

A 1994 GAO report on derivatives (Financial Derivatives, May,
1994) recommended that the ‘‘SEC registrants that are major end-
users of complex derivatives products establish and implement’’
requirements for internal controls and the publication of those con-
trols, including assessments of derivative risk-management sys-
tems. ISDA put out a response to the report suggesting that there
is no more reason to monitor controls on derivatives than there is
to have the SEC ‘‘monitor controls on new marketing campaigns or
research projects.’’
Q.5.a. As the chief lobbyist and spokesperson for ISDA at this
time, did you think it was accurate to compare controls on deriva-
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tives risk-management with corporate research projects or mar-
keting campaigns? Is that your view today?
A.5.a. While I was a member of ISDA’s Board for much of 1994,
I was not ‘‘the chief lobbyist and spokesperson for ISDA at [that]
time.’’ Nonetheless, to the best of my knowledge, that recommenda-
tion of the 1994 GAO report was not adopted at that time or since,
and I am not uncomfortable with that result. The risks of deriva-
tives are similar to the risks of other, related, financial and trading
activities, and they should be managed with similar care.
Q.5.b. If confirmed, would you require that the Enterprises estab-
lish and implement internal controls for the use of derivatives?
Would you monitor those controls? Would you require that those
controls be made public?
A.5.b. I believe OFHEO has both safety and soundness regulatory
authority and authority to enforce compliance with the standards
and rules that it establishes. Using this authority, OFHEO should
ensure that the policies of Fannie Mae and Freddie Mac limit risk
taking and enhance risk management appropriately, and determine
that those policies have been carried out. If confirmed, I intend to
provide vigorous oversight of Fannie Mae and Freddie Mac, includ-
ing oversight of their derivatives activities.
Q.6. Were you involved in the effort to block the regulation of en-
ergy or metal derivatives during the debate on the CFMA? Did you
take any position on this specific issue, or lobby anyone on this
issue? If so, please fully describe your activities.
A.6. Although questions about energy and metals were part of the
larger bill, I do not recall having taken a position or lobbied on this
specific issue.
Q.7. You are currently the CEO of Blackbird Holdings, which, as
I understand it, is a specialized inter-dealer electronic trading sys-
tem for OTC financial derivatives. Blackbird’s website states that
it has 40 international dealers installed and trading on its system
in North America and an additional 35 dealers across Europe, and
that the Blackbird ‘‘trading network has consistently expanded
over time.’’ But the website specifically declines to release any vol-
ume records. And no press releases are listed on the website for
this year, although 8 are listed for 2002 and 12 for 2001.

The Wall Street Journal reported on February 18, 2003, a com-
pany named eSpeed, which is an affiliate of Cantor Fitzgerald, was
entering the same businesses as Blackbird. The Journal article
stated:

If successful, eSpeed’s planned move into electronic trading for dollar and euro-
denominated interest-rate swaps would make it the only formidable player in the
wide-open area of online swaps trading. Only one firm, Blackbird Holdings, so far
has launched an online swaps platform. But it has failed to gain a foothold, despite
what was seen as a novel technology. [Emphasis supplied.]

What is the state of Blackbird’s business now? Why did both
Blackbird’s two large institutional investors, Reuters and ICAP
PLC sell out their Blackbird investments?
A.7. Blackbird continues to market its service to potential cus-
tomers in several countries. Other aspects of the business are pro-
prietary information. I understand that Reuters sold its Blackbird
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shares as part of a realignment of its business activities. By terms
of a settlement agreement with ICAP PLC, Blackbird is not al-
lowed to disclose any details of our settlement arrangements with
that firm.
Q.8. During the CFMA debate you were very public about that fact
that you thought a company should be able to ‘‘opt for regulation.’’
It was your view then, is it your view now? Is this something you
believe would work for Fannie Mae and Freddie Mac?
A.8. Congress adopted this approach in the Commodity Futures
Modernization Act (CFMA). The CFMA, in part, assures that swap
activity will be subject to Commodity Futures Trading Commission
(CFTC) regulation when a participant seeks and the CFTC agrees
to provide that regulatory oversight. Members of the President’s
Working Group on Financial Markets, including Treasury Sec-
retary Summers and Federal Reserve Board Chairman Greenspan,
supported the legislation, which was enacted into law. I shared the
view of the regulators and Congress that this approach was appro-
priate then, and I still do today.

I believe that the Office of Federal Housing Enterprise Oversight
(OFHEO) already possesses the authority to supervise and address
activities of Fannie Mae or Freddie Mac that could threaten the
safety and soundness of those institutions—including their deriva-
tives activities. Stated plainly, swap activity oversight by OFHEO
is mandatory, not optional.
Q.9. According to an article published online by the American
Banker (July 16), you own stock of American International Group
(the parent of mortgage insurer United Guaranty), General Electric
(the parent of GE Mortgage Insurance); and HSBC Holdings (the
parent of Household International). You also hold a number of
other bank stocks and stocks of other companies that have signifi-
cant finance affiliates.

You have agreed to divest certain of your holdings within 90
days. Given the role of some of the companies in which you hold
shares—especially JP Morgan Chase—in the derivatives markets,
do you think it is appropriate for you to wait up to 90 days before
divesting your interest? How do you plan to divest yourself of your
holdings in other banks or companies with significant finance affili-
ates? Do you plan to do so immediately? Did you consider simply
placing all of your shares in a blind trust for the duration of your
government service?

Rather than dispose of your wife’s holdings of more than $1 mil-
lion dollars in Citigroup shares and options, you have chosen to
recuse yourself during your service ‘‘from participating personally
and substantially in any particular matter that will have a direct
and predictable effect on the financial interests of Citigroup.’’
Citigroup is the Nation’s largest financial institution, and it is also
a substantial participant in the Nation’s derivatives and mortgage
markets. Given the nature of your responsibilities, and the size and
importance of Citigroup, how can you perform your post effectively
and satisfy the terms of your recusal? Even if technical compliance
is possible, why have you chosen to allow a situation to arise that
many may view as tantamount to the appearance of a conflict of
interest?
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A.9. If confirmed, I will comply fully with the terms of my Ethics
Agreement and all applicable laws and regulations. It is my under-
standing that, after undertaking a thorough review of my financial
holdings, the Office of Government Ethics and the U.S. Department
of Housing and Urban Development have reconfirmed that the
terms of my Ethics Agreement meet or exceed the requirements of
applicable laws and regulations, and will not impair my ability to
perform effectively the duties of Director of OFHEO.
Q.10. Do you believe that the secondary mortgage market needs
Federally chartered institutions, instead of private financial insti-
tutions to maintain a stable, liquid, and reliable source of mortgage
financing, or could it be maintained by private financial institu-
tions alone? Describe in detail why or why not.
A.10. As I indicated in response to a question at the July 22 hear-
ing, Fannie Mae and Freddie Mac perform a vitally important func-
tion for housing finance in this country. They bring capital market
benefits to housing finance and, in that way, they give us the
broadest, deepest, most successful housing markets in the world.
That means expanded home loan opportunities, and it means re-
duced costs for home loans. These are important benefits and, if
confirmed, I would work to ensure that they are preserved.
Q.11. What are the three most important challenges you believe
the Office of Federal Housing Enterprise Oversight (OFHEO) faces
at the moment? If confirmed, describe in detail how you will ad-
dress such challenges.
A.11. My first objective, if confirmed, would be to ensure that
OFHEO, or its successor entity, continues its swift evolution into
a world-class financial regulator of the Enterprises under its super-
vision. I will dedicate my energies to the completion of this task.
Second, OFHEO must provide rigorous, continuing oversight of the
entities under its jurisdiction to ensure that they operate safely
and soundly. Third, OFHEO must ensure that it has the necessary
resources, authority, and enforcement power to respond to the con-
cerns raised by the recent accounting and management difficulties
at one of the Enterprises. I look forward to helping to pursue these
important goals.
Q.12. Under what circumstances, if any, would you ever rec-
ommend formally rescinding the GSEs’ line of credit with the Fed-
eral Treasury? Describe those circumstances in detail. Are there
any other Federal benefits that GSE’s currently have that you
would consider eliminating? Please explain in detail.
A.12. The mission of OFHEO is to work to ensure that Fannie Mae
and Freddie Mac operate in a safe and sound manner. While I am
unable to make specific recommendations at this time, any policy
recommendations by OFHEO concerning the Enterprises should be
based on their impact on the safe and sound operation of the En-
terprises.
Q.13. On your Statement for Completion by Presidential Nominees,
in answer to Question 4 in the ‘‘Potential Conflicts of Interest’’ sec-
tion, you are asked to list any lobbying activity during the past 10
years you have engaged in. In your brief answer, you state that you
have, ‘‘participated in discussions in Washington and, to a lesser
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extent, in London, Paris, Basel, and Tokyo, concerning the develop-
ment and implementation of the regulatory framework for swaps
and other privately negotiated derivative transactions.’’ Please list,
to the most complete extent possible, all of your lobbying activities
between 1993–2003.
A.13. During that time I filed lobbying reports, as required by law,
describing that activity. I would be happy to obtain additional cop-
ies for you, if necessary.
Q.14. Given what you currently know about OFHEO and the
GSE’s, do you believe the current risk-based capital rule is identi-
fying the real risks that Fannie and Freddie are taking? Describe
in detail why or why not. Which specific changes, if any, would you
propose to the risk-based capital rule? Describe in detail why you
believe such changes are necessary.
A.14. I believe that it is important that the Enterprises are man-
aged in a safe and sound manner, and are perceived to be sound.
If confirmed, I would fully enforce the existing capital standard
that has been mandated by statute. I have no reason, based on
what I now know, to believe that current capital requirements are
ineffective, but I would look forward to working with Congress as
requested to discuss any legislative proposals regarding the statu-
torily mandated minimum capital requirement, should I be con-
firmed and have had the opportunity to explore more fully the ef-
fects of the current capital requirements on the Enterprises. I sup-
port the improvements outlined in testimony by Secretaries Snow
and Martinez before the House Financial Services Committee.
Q.15. Given what you currently know about OFHEO and the
GSE’s, do you believe that the GSE’s are overcapitalized? Please
describe in detail why or why not. What level of capitalization do
you believe is necessary in order to ensure the safety and sound-
ness of the GSE’s? Describe in detail your rationale for the level
of capitalization specified and how it could be best accomplished.
A.15. I believe that it is important that the Enterprises are man-
aged in a safe and sound manner, and are perceived to be sound.
If confirmed, I would fully enforce the existing capital standard
that has been mandated by statute. I have no reason, based on
what I now know, to believe that current capital levels are inappro-
priate, but I would look forward to working with the Congress as
requested to discuss any legislative proposals regarding the statu-
torily mandated minimum capital requirement, should I be con-
firmed and have had the opportunity to explore more fully the ef-
fects of the current capital requirements on the Enterprises. I sup-
port the improvements outlined in testimony by Secretaries Snow
and Martinez before the House Financial Services Committee.
Q.16. While at JP Morgan and Blackbird Holdings, did you have
any interactions, discussions or written communications with FM
Watch/FM Policy Focus? If so, with which individuals did you inter-
act, to what extent, and specifically, on which issues did you work
with them?
A.16. While I know personally and professionally some individuals
who are associated with that organization, and have worked with
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them on other matters, I do not believe that I have worked with
them on matters involving the Enterprises.
Q.17. Dow Jones reported recently (February 6, 2003) that, during
the effort to pass the Commodity Futures Modernization Act
(CFMA), you ‘‘pushed for legislation allowing so-called Granny
swaps—derivatives that can be sold to ordinary investors.’’ Do you
believe that retail swaps should be completely unregulated? De-
scribe in detail why or why not.
A.17. The CFMA was enacted, in part, to increase legal certainty
for counterparties in swap contracts. I believe that the benefits of
legal certainty should be available to all such counterparties, and
that was my view during the discussions that lead to the passage
of the CFMA.
Q.18. Describe in detail your experience at the International Swaps
and Derivatives Association (ISDA), both as a Director and as
Chairman. Describe in detail why you left the Chairmanship. Was
there a term limit to the position? If so, how long is it and when
was the term limit instituted? If not, did you have the support of
a majority of the Directors when you left the Chairmanship?
A.18. I served on the Board of the International Swaps and Deriva-
tives Association for most of the period from 1986 to 1999. During
that time I spent 4 years as Chairman and 2 years as Vice Chair-
man of the organization. I served as Chairman in four consecutive
terms from 1988–1992, the first person to be elected to that post
for more than 1 year. Although ISDA did not have, and does not
have today, a term limit policy, I voluntarily stepped down as
Chairman after 4 years of service. I enjoyed serving on the Board
for another year until 1993, departing voluntarily at the end of
that term. While there was no formal measure of the support of the
Board when I resigned as Chairman or left the Board, I was
pleased that I was reelected to the Board in 1994 and that the
Board Members elected me Vice Chairman of the organization at
that time.
Q.19. Have you had any management complaints filed against you
from any employee of JP Morgan or Blackbird Holdings, Inc.? If so,
please describe the outcome of such complaints.
A.19. Not to my knowledge.
Q.20. Did you communicate, verbally or in written form, with the
Commodity Future Trading Commission (CFTC) about Blackbird to
the Chairman, or its enforcement personnel? If so, describe in de-
tail such communications, and provide documentation, if available.
A.20. I do not recall having discussed Blackbird with the Chairman
of the CFTC or with CFTC enforcement personnel during my ten-
ure as Chief Executive Officer of Blackbird.
Q.21. In testimony to the House Commerce Committee in 1999, you
said, ‘‘Hedge funds are not regulated and . . . let me say I am glad
that they are not regulated.’’ There have been growing concerns in
recent months about the retailization of unregulated hedge funds.
Is it still your view that hedge funds should remain unregulated?
In your view, should there be any limits on the net worth of people
who may invest in hedge funds? Please explain in detail.
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A.21. I am not familiar with any policy proposals in this area, and
thus have no comment with respect to any such proposals.
Q.22. You have testified as recently as April 2000 that you believe
that futures exchanges should be unregulated. Is that still your po-
sition? Please explain in detail.
A.22. I do not recall having given such testimony. I am comfortable
with the current regulatory framework for futures exchanges.
Q.23.a. In a response to a question from Chairman Shelby, you
said, ‘‘In my career in financial services, every day that I have
spent at my desk, every day that I have worked has been spent at
a regulated financial institution.’’ My understanding is that Black-
bird Holdings is not a regulated entity. Is that correct?
A.23.a. Blackbird is a regulated enterprise. Blackbird’s operating
companies, Blackbird North America, Inc., and Blackbird Europe,
Limited, are regulated by the NASD under the supervision of the
Securities and Exchange Commission, and the Financial Services
Authority of the United Kingdom, respectively.
Q.23.b. In fact, my understanding is that you have worked hard to
prevent Blackbird and its core business from being regulated. Is
that correct? Please describe in detail any lobbying or other actions
you have taken to keep Blackbird from being regulated.
A.23.b. The regulatory status of Blackbird, as described above, was
established before I joined the company, and I have not attempted
to change or modify those arrangements. I have worked to ensure
that Blackbird complies with its regulatory obligations.

RESPONSE TO WRITTEN QUESTIONS OF SENATOR SARBANES
FROM MARK C. BRICKELL

Q.1. In response to my question 4, you state in 1994 you jointly
headed a JP Morgan project for Freddie Mac. You identified the
project as, ‘‘a risk management advisory project that focused prin-
cipally, as I recall, on the quality of Freddie Mac’s management of
the credit, market, legal, and operational risk of its derivatives ac-
tivities.’’ Please provide the Committee with any documents in your
possession, including any presentations or reports, regarding the
project. In addition, please identify any individuals who you believe
may be in possession of any documents related to the project.
A.1. There are no documents regarding the project in my posses-
sion. For further information about the project and related docu-
ments, the Committee may wish to contact Tim Ryan or Courtney
Ward of JP Morgan, who are responsible for the firm’s relationship
with Freddie Mac.
Q.2. Did you or your team at JP Morgan at any time advise
Freddie Mac on how to use derivatives to structure financial trans-
actions in a way that achieved desired results, that is manage
earnings?
A.2. I have never provided advice to Freddie Mac about using de-
rivatives to manage earnings, and have no knowledge regarding
any advice of such a nature that others may have provided.
Q.3. Were you at any time a participant in any presentation or
briefing of Freddie Mac officials regarding the project? If so, please
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identify the date(s) of such presentations or briefings, and the indi-
viduals present.
A.3. Yes. I participated in a briefing to members of the Finance
Committee of the Freddie Mac Board, most likely during the third
or fourth quarter of 1994. I do not recall all the names of the Fi-
nance Committee members and others who may have been present
at the time, but do recall that Tim Ryan and Steve Thieke from
JP Morgan participated along with me in the briefing.

RESPONSE TO WRITTEN QUESTIONS OF SENATOR CARPER
FROM ALICIA R. CASTANEDA

Q.1. What is your view of multidistrict membership? What factors
do you believe are most important to consider when deciding this
issue?
A.1. I understand the Federal Housing Finance Board began con-
sidering this issue after four Federal Home Loan Banks filed peti-
tions seeking clarification on whether a member institution can be
a member of two or more Federal Home Loan Banks.

With any action a regulator considers, the statutory authority for
options under review must be a prime consideration.

In addition, as with all issues that come before the Federal Hous-
ing Finance Board, multidistrict membership must be considered in
the light of safety and soundness, that is, whether a change in
membership enhances or harms the safety and soundness of the
Federal Home Loan Banks.

I would also consider the question of whether any change serves
the housing finance and affordable housing missions that Congress
has given the Federal Home Loan Banks, as well as the effect of
any change on business choices the Banks make in serving these
missions.
Q.2. What is your position on requiring the Home Loan Banks to
register with the Securities and Exchange Commission under the
Securities and Exchange Act of 1934? As you may know Section
12(i) of the 1934 Act provides the bank regulatory agencies with
the powers, functions, and duties vested in the SEC to administer
and enforce the disclosure and reporting provisions of the 1934 Act.
What is your view of having the Federal Home Loan Banks reg-
ister under 12(i) with the Finance Board?
A.2. I am aware of the Administration’s position that all Govern-
ment Sponsored Enterprises, including the Federal Home Loan
Banks, should voluntarily register with the SEC under the Securi-
ties and Exchange Act of 1934.

The 12(i) concept is one that I have not had the opportunity to
familiarize myself with, but I intend to do so. If confirmed, I will
study all the factors involved with the disclosure issue.

My experience at the Bank of America has led me to appreciate
the importance of disclosure, and as a regulator, I would be a
strong supporter of transparency, of full disclosure. My duty is, ul-
timately, to the public, and the public is well-served through a
clear and consistent regime of disclosure.
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