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ENSURING THE CONTINUITY OF THE UNITED
STATES GOVERNMENT: THE CONGRESS

TUESDAY, SEPTEMBER 9, 2003

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 10:03 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. John Cornyn pre-
siding.

Present: Senators Cornyn and Leahy.

OPENING STATEMENT OF HON. JOHN CORNYN, A U.S.
SENATOR FROM THE STATE OF TEXAS

Senator CORNYN. This hearing of the Senate Judiciary Com-
mittee will come to order. I want to thank, first of all, Chairman
Hatch for scheduling this important hearing.

Earlier this year, the Continuity of Government Commission
issued a unanimous report recommending measures to ensure the
continuity of Congressional operations. That same morning, I spoke
on the floor of the Senate to praise the commission for its hard
work and its contribution, and announced that I would hold hear-
ings in the Subcommittee on the Constitution on this issue.

Shortly thereafter, Chairman Hatch was gracious enough to in-
vite me to Chair the full Committee proceedings here, rather than
through the Subcommittee, and obviously I accepted his offer. I
want to thank him again today for his leadership of the Committee
and for giving serious attention, as I do all of the witnesses here,
to something that needs our attention.

I also want to express my gratitude to Senator Leahy and his
staff—Senator Leahy will be here with us shortly—for working
with my office to put together this hearing, which is entitled “En-
suring the Continuity of the U.S. Government: The Congress.”

Two years ago, America suffered its most destructive act of terror
in history. Congress responded swiftly. The very next week, Con-
gress appropriated funds to bolster national security, stabilize our
economy, and provide for the families of victims, and also enacted
legislation to secure our airports and authorized the use of nec-
essary military force. To date, however, Congress has failed to en-
sure that the vital institutions of our Government will continue to
operate on behalf of the American people should another attack
occur.

Two years is too long. So this morning we will consider what
measures are necessary to guarantee continuity of Congress. Next
Tuesday morning, I will co-chair a joint hearing with the Chairman
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of the Rules Committee, Senator Lott, on proposals to reform the
presidential succession statute. Future hearings on the continuity
of Government are also planned.

Congress cannot constitutionally act without a majority of its
members. Article 1, section 5, of the Constitution expressly pro-
vided that a majority of each House shall constitute a quorum to
do business. Our Constitution is explicit on this point because our
Founders believed it was fundamental to our representative form
of Government.

Alexander Hamilton explained in Federalist 59 that the Con-
stitution empowers the States to shut down Congress, if it wishes,
by refusing to send representatives. In fact, during the first Con-
gress, neither the House nor the Senate was able to operate for an
entire month because a majority of Representatives and Senators
failed to appear for duty. Both chambers had to wait until a
quorum, consisting of a majority of the whole number, was present.

This vulnerability was deliberate. As one delegate in 1787 urged
his colleagues, “In this extended country embracing so great a di-
versity of interests, it would be dangerous to the distant parts to
allow a small number of members of the two houses to make laws.”

Congressional power exercised by just a handful of members is
not representative government and it is constitutionally dubious. It
raises serious questions of democratic legitimacy. The Founders
properly rejected the notion that a small body of members from one
region of the Nation might enact national legislation or confirm
Federal officials who would have nationwide jurisdiction.

This commitment to federalism and national representation has
a cost, however. Under the Constitution’s requirement of a majority
for a quorum, terrorists could shut Congress down by killing or in-
capacitating a sufficient number of Representatives or Senators.

Our ability to ensure the continuity of Congress under the cur-
rent Constitution is woefully limited. States have the power to
allow their Governors to appoint Senators in the case of vacancies,
and 48 States have elected to do so. But the Constitution provides
no immediate mechanism for filling vacancies in the House, nor for
addressing incapacities in either chamber.

Vacancies in the House can only be addressed by special election.
The problem is, of course, that that can take months to conduct
special elections, for reasons of mechanical feasibility, democratic
integrity, and the rights of military and other absentee voters.

What is more, incapacities cannot be addressed at all, although
people often forget this problem affects the Senate no less than the
House. If 50 Senators were in the hospital, unable to perform their
duties, or resign, they could not be replaced. The Senate could be
unable to operate for up to two full election cycles, a 4-year period.

According to the Continuity of Government Commission, a bipar-
tisan panel of former Congressional leaders and government offi-
cials from across the political spectrum, this commission has unani-
mously endorsed a constitutional amendment to ensure continuity
of Congress in case of catastrophic attack. Just as the 25th Amend-
ment ensures continuity of the presidency, the proposed amend-
ment would ensure continued Congressional operations following a
terrorist attack.
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The commission deserves our attentive hearing and respectful
consideration, as well as the views of Members of Congress and
others who have views to offer on this subject. Our hearing today
will explore not only the commission’s recommendations, but the
views of Members of Congress and others on this subject.

As we mourn the tragedy of September 11, we should also take
some comfort in the fact that further attacks within our borders
have been thus far avoided. That is true because, in part, Congress
has upgraded our ability to prosecute the war on terrorism and re-
organized our Federal Government to bolster our efforts at home-
land security.

Had the events of September 11 unfolded differently, however,
none of this legislation might have been enacted in a timely fash-
ion. United Airlines Flight 93 was likely headed for the Capitol.
But for a late departure and the ensuing heroism of passengers on
board, the ability of Congress to function might have been de-
stroyed.

In an age of terrorism and a time of war, few things could be
more important than ensuring that the U.S. Government, the Na-
tion’s most vital instrument of national security, is failsafe and
f(iol-proof against even the most devious and destructive of terrorist
plots.

No one likes to plan for their own demise, but the failure to do
S0, in my opinion, in this regard would be not only an abdication
of our duty, but it would be foolish and dangerous. We must there-
fore begin the process of sending the message to terrorists that
there is nothing they can do to stop the American Government
from securing freedom here and around the globe. Two years is too
long and the time to plan for the unthinkable is now.

[The prepared statement of Senator Cornyn appears as a submis-
sion for the record.]

We have on our first panel two distinguished members of the
Hous&e of Representatives, Hon. David Dreier and Hon. Brian
Baird.

Gentlemen, we appreciate you being here today to offer your
views.

I know Senator Leahy is coming. Ordinarily, I would turn to him
for his opening statement, but we will break and do that when he
is able to be here with us. So at this time, I will recognize Hon.
David Dreier for his opening statement.

STATEMENT OF HON. DAVID DREIER, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA

Representative DREIER. Well, thank you very much, Mr. Chair-
man. Let me say that our friend, Orrin Hatch, has been known for
having made some great decisions. Clearly, his most recent was to
have you preside over this full Committee hearing. Once again,
Orrin Hatch has demonstrated his brilliance. We are happy to have
you presiding over it. As you know, I have long been an admirer
of yours and your work in Texas, and appreciate the fact that you
are deliberatively taking on this challenge with a very open mind
as you look at the very fine recommendations that came forward
from the hard work of the commission, and also the responsibility
that we have.
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You are absolutely right. I mean, you are the only Senator who
is here right now. There are two members of the House of Rep-
resentatives here. You have some other distinguished witnesses,
but this is obviously not an issue that we like to spend a lot of time
contemplating.

As you said in your opening remarks very appropriately, plan-
ning for your demise is not something that is particularly intrigu-
ing, but we do have a responsibility to look seriously at the chal-
lenge of the continuity of Congress.

Your closing statement was really right on target. It is important
for us to send a signal to those who would do in the United States
of America and our Government that we are going to ensure that,
as President Bush demonstrated 2 years ago this week, we are
going to be able to stand up to them and ensure that there is a
continuation of this very, very important experiment that we have
in representative democracy.

So I congratulate you for holding the hearing and for your focus
on this issue. Of course, it is, again, as you pointed out, very time-
ly, as this week marks ‘the second anniversary of September 11. 1
do believe that we have, obviously, as I have said, some real chal-
lenges ahead of us.

My message, Mr. Chairman, is a pretty simple and basic one,
and that is I want to encourage people to go slowly on this. I was
just talking to my friend, Norm Ornstein, who is going to be testi-
fying here in a few minutes, and he said he has spent a lot of time
looking at this and he has come to the conclusion that the constitu-
tional amendment is the right thing. I am not there. I want to say
that I do believe that we just need to be very, very careful before
we look at that as the panacea.

I have in my written testimony, which I hope you and your col-
leagues will have a chance to look at, gone through some very de-
tailed analyses of the findings of the Commission, as well as some
overall thoughts and recommendations that I hope you will look at.

You said that we are from the people’s House. Brian has worked
very hard on this issue, as well, and I have the highest regard for
him. But I want to say that I would like to begin by quoting a very
distinguished former member of the U.S. Senate, the late Senator
John Stennis, from Mississippi, when he said, “I believe it is one
of the great heritages of the House of Representatives that no per-
son has ever taken a seat or cast a vote in that body except by vir-
tue of election by the people. That is a great pillar of our form of
government. . .” I think Senator Stennis was right on target
when he made that statement.

As you know, the idea of a constitutional amendment to allow for
appointment of Representatives following a national crisis is not a
new idea. It is something that has been contemplated before, more
by this body than the other body.

During the Cold War, a great number of constitutional amend-
ments were proposed and at least three passed here in the Senate.
However, even facing the prospect of mass attacks from numerous
Soviet nuclear warheads and chemical and biological weapons, re-
sulting in the decapitation of not only the Capitol, but most of our
major cities, the House chose to oppose amending the Constitution
to allow for appointment of its members.
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The House has always been known, Mr. Chairman, as the peo-
ple’s House. The Constitution requires, under Article I, section 2,
that the House “be composed of Members chosen every second year
by the people of the several states.” Now, many in the House revel
in the fact that every member of the body has always been elected.
There has been no exception, as that is what the Constitution has
dictated. In fact, the House of Representatives, as you know, is the
only Federal office where no one has ever served without first hav-
ing been elected, and I think that is something we really need to
underscore.

The Senate has always been filled differently from the House.
Originally constituted by appointment by the State legislatures, it
was not until the 20th century that the Senate became directly
elected through the 17th Amendment to the Constitution that pro-
vides that “the Senate of the United States shall be composed of
two senators from each state elected by the people thereof.

The 17th Amendment further outlines how the executive author-
ity shall issue writs of election to fill vacancies, but the legislature
from any State “may empower the executive thereof to make tem-
porary appointments until the people fill the vacancies by election
as the legislature may direct.” Thus, the amendment allows for
temporary appointment and election under control of the State leg-
islature.

We hope, Mr. Chairman, that Senators will be able to under-
stand why I and many of my colleagues are pursuing a statutory
approach, pursuant to another constitutional provision, which is
Article I, section 4. We contend that this provision is part of the
Constitution to allow the institutions to preserve themselves
through elections which Congress can regulate.

The provision states, “The times, places and manner of holding
elections for Senators and Representatives shall be prescribed in
each State by the Legislature thereof, but the Congress may at any
time by law make or alter such regulations, except as to the places
of choosing Senators.”

We believe that a Federal law should be passed requiring the
States to have a mass vacancy special election within a very lim-
ited time period. I will talk specifically about our proposal in a mo-
ment, Mr. Chairman, but the real point is for you to understand
that any constitutional amendment calling for appointment of
House members will meet considerable opposition in the House,
clearly complicating the passage of it. I would urge you to examine
our approach as the best method of preserving our institutions in
times of crisis.

Mr. Chairman, the Founding Fathers created a republic which
has become the longest continuous constitutional democracy in the
world, and they did so with unparalleled genius. The Framers did
not come upon this great document in a single flash of inspiration.
Rather, they spent months, as you know very well, discussing, ar-
guing and voting on the subject of how the Government should be
formed. In the end, they wisely created a House and a Senate with
differing size, constituency, term of office, procedural rules, duties,
and prerogatives.

Nor did they casually adopt the direct election of Representatives
by the people, while granting States the power of selection of Sen-
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ators. However, many came to believe as the delegate James Wil-
son, when he stated his desire for a vigorous Government whose
power “flow[s] immediately from the legitimate source of all author-
ity—the people. . .The government ought to possess not only

.the force but [also]. . .the mind or sense of the people at
large.”

Delegate George Mason concurred: “The people will be rep-
resented [in the House]; they ought therefore to choose the rep-
resentatives.” Delegate John Dickerson considered it “essential that
one branch of the legislature should be drawn immediately from
the people; and as expedient that the other should be chosen by the
Legislatures of the States. This combination of the State Govern-
ments with the National Government was as politic as it was un-
avoidable.” Of course, the Father of the Constitution, Mr. Chair-
man, James Madison, held that it was “a clear principle of free gov-
ernment” that the people must always elect at least one branch of
the legislature.

In the end, the Constitutional Convention delegates saw, as
Hamilton noted in Federalist 59, that direct election by the people,
and not selection, which could be held hostage to the whims or
even inaction of State government leaders, is the only way to en-
sure a national government, one that reflects the will of a majority
of Americans. Hamilton sums up this thought on this provision of
the Constitution with his very famous statement that “Every gov-
ernment ought to contain in itself the means of its own preserva-
tion.”

Now, Mr. Chairman, I will tell you that I am going to just take
a moment to go through our legislation and I do want to say that
one of the members of the commission, highly respected, our former
Minority Leader, Bob Michel, has said that a constitutional amend-
ment should really be the last resort. Mr. Chairman, I would say
that the Constitution itself contemplates this process in Article I,
section 4, where it gives to the Congress, again, the power over the
times, places and manner of election.

I have joined with several of my very distinguished colleagues in
support of legislation that provides for expedited special elections
to fill mass vacancies in the House. The list of the cosponsors: I am
joined by the Chairman of the House Judiciary Committee, Jim
Sensenbrenner; Steve Chabot, from Ohio, who is on the Judiciary
Committee. The former Secretaries of State who serve in the House
of Representatives, Tom Cole, who is from Oklahoma, and Candice
Miller, who is from Michigan, join. And, of course, your fellow
Texan, Ron Paul, who, as, we all know, is an ardent constitu-
tionalist, is also a cosponsor of the legislation.

The legislation operates within the checks and balances under-
pinning our Constitution and recognizes, as Madison did in Fed-
eralist 52, that “It is particularly essential that the [House] should
have an immediate dependence on, and intimate sympathy with,
the people. . .[Ellections are unquestionably the only policy by
which this. . .can be effectually secured.”

Our bill, the Continuity of Representation Act of 2003, H.R.
2844, protects the people’s House. It requires expedited special
elections for the House in the case of a catastrophe that results in
more than 100 vacancies, such as would be the case if, for example,
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as you discussed in your opening remarks, as well-planned terrorist
strike were to be tragically successful.

If such exceptional circumstances exist as having more than 100
House members killed, this legislation allows the Speaker of the
House to call for rapid special elections in order to reconstitute the
House. This approach has the support of the Speaker of the House,
Dennis Hastert, who said it would allow Americans to “retain their
local voice in Washington. . .without changing the Constitution.”

The report of the commission begins by stating, “On average,
states take 4 months to hold special elections, and in the aftermath
of a catastrophic attack, elections would likely take much longer.”

Now, Mr. Chairman, this four-month figure is based on an aver-
age reached by looking at the special elections since the 99th Con-
gress. This average is a small sample by which to judge a situation
with mass vacancies. Looking more broadly, the report contains
data showing that more than one-third of the States have laws lim-
iting the time on special elections from 28 to 127 days, averaging
84 days.

We believe that elections, especially in times of crisis, can take
place in a much shorter period of time. The report by the commis-
sion postulates later that under the current constitutional arrange-
ment, there is no effective way to begin filling House vacancies in
less than 3 months after an attack.

The data provided by the report of the commission shows that
currently laws are in effect to start the filling of vacancies earlier.
Eight States currently have special elections limited to less than 90
days, with the average being 55 days. There are also 6 States aver-
aging 90-day limits. This means that after vacancies are declared,
then 14 States under their current laws would begin filling their
vacancies. These include New York, California, and Texas, with
substantial populations, as you and I certainly know, Mr. Chair-
man. Judging the impact of mass vacancies on special elections
solely on the relatively few special elections sampled shouldn’t
carry that much weight.

Now, as I mentioned, a number of States already have special
elections laws that provide in non-emergency circumstances for
rapid elections, no later than 28 days in Minnesota and between
30 and 40 days in New York. California, my State, has provisions
for special elections in the event of a catastrophe that require them
to be held within 63 days, while special elections in non-emergency
situations have up to 119 days.

It is not unreasonable to think that the American people in indi-
vidual districts across the Nation can choose a representative in 21
days. If September 11 showed us anything, it is that Americans
p}lllll together in times of disaster and they accomplish amazing
things.

Indeed, we believe that it is just loopy or silly to argue that find-
ing polling places, printing ballots, and assembling volunteers, as
some have tried to suggest, would stand in the way of the national
will to reconstitute the House of Representatives in a time of crisis.

Some of those who advocate a constitutional amendment to ap-
point temporary stand-in members, Mr. Chairman, justify the need
for appointing members because of the vitally important business
that must be done immediately by the House of Representatives in
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the wake of a national crisis. In my view, the Framers intended
that such important decisions should be made in the House not by
someone who is selected for the people, but by someone who is
elected by the people.

Mr. Chairman, the Senate does not need a constitutional amend-
ment to deal with vacancies. You have one already, as you know,
the 17th Amendment. One must ask, is there some desire on the
part of some Senators to nationalize Senate appointments by re-
quiring Governors to choose only from a pre-selected list of can-
didates? Suffice it to say that many questions for appointment do
remain unanswered.

Let me summarize, Mr. Chairman, by saying that I am troubled
by the language of the amendment that the commission rec-
ommended. Yes, it does appear simple in form, but I am concerned
that beneath its plain brown wrapper lies the constitutional equiv-
alent of a computer virus or worm. Over time, I am concerned that
it will eat away at other provisions of the Constitution, forcing the
Framers’ checks and balances to crash under the potential statu-
tory fixes that such an amendment would allow.

Moreover, the commission has left unanswered a much more dif-
ficult question, and you raised it in your remarks, and that is inca-
pacitation, particularly mass incapacitation. Unlike vacancies, inca-
pacitation has never been fully addressed by the Congress, and the
commission acknowledged the problems inherent in answering this
whole issue.

Mr. Chairman, let me close by saying that I understand the de-
sire for expediency in times of crisis. Appointing stand-in members
by the executive in each State or through a list of heirs to the seat
provided by each sitting Representative may seem expedient, even
prudent, to some. It may seem easier than planning, creating, and
implementing the infrastructure necessary to ensure rapid and fair
elections in the face of mass vacancies.

However, Mr. Chairman, in the long term I believe that after a
national crisis, when large numbers of members of the House have
been killed, and even the existence of our republic may be at stake,
we should still choose to have faith in elections and not selections.
In a national crisis, printing ballots and conducting elections will
not be insurmountable obstacles to Americans. Legitimacy, not ex-
pediency, should be our concern, and I believe that America is up
to the challenge.

Again, I thank you very much for holding the hearing. I do have
a chart that I would like to commend to you that I would like to
include in the record which does go through the time frame for
holding special elections.

As you know, we have an election that is coming up four weeks
from today in California. It is a very unusual recall election. This
process has existed since 1911 and we have never seen it, and I
will tell you people are trying to describe it often as a zoo and a
circus and all kinds of things.

But I will tell you that it is fascinating how the people are going
to be making this decision and making this choice, and it is being
done in an expeditious manner, taking into concern a number of
the issues that you raise, as there have been four or five court chal-
lenges to this that have come forward and it still is moving ahead.



9

I would also like to include, Mr. Chairman, specific references to
the constitutional provisions that do insist upon and allow for the
provision of elections.

I thank you very much for holding this hearing and for your for-
bearance in letting me go through my testimony.

[The prepared statement of Representative Dreier appears as a
submission for the record.]

Senator CORNYN. Thank you, Congressman Dreier, for your
thoughtful comments. I know there is a divergence of opinion, and
that is not a bad thing. We are going to hear from others who have
different views, but it is very helpful to have the benefit of your
views. Certainly, your written statement and that of Congressman
Baird and all other witnesses will be made part of the record, with-
out objection.

I do want to at this time make part of the record letters that we
have received from State and local officials—and you and I dis-
cussed this very briefly before the hearing started—expressing
some concern with expedited elections and the challenges that that
would present to them.

I want to now turn to Congressman Baird and allow him to give
his opening statement, and then I will have a few questions for
3ach of you and let you go back to work on the other side of the

ome.

STATEMENT OF HON. BRIAN BAIRD, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF WASHINGTON

Representative BAIRD. Thank you, Mr. Chairman. I commend
you for recognizing the importance of this issue, and Senator
Hatch, as well, and Senator Leahy.

It has been too long. I have great respect for Chairman Dreier,
and he is wise in suggesting that we not move hastily to solve this
issue, but it has been 2 years. The entire Constitution was written
over the course of a summer, and it has been 2 years that we have
known about this fundamental core vulnerability not only in the
continuity of the House of Representatives, but in the presidential
succession, and we have failed to act.

Fortunately, we have not had a necessity to take recourse in
whatever solution we might come up with, but that is due to good
fortune and perhaps our actions in preventing the terrorists. But
should that day arise when we need to have a solution to the con-
tinuity question and we have not solved it, we will have done a
grave disservice to this country and to the world.

I am somewhat haunted by what I believe is a very real possi-
bility that the American people are going about their daily business
and suddenly the announcement comes across the television and
the radio that we have received word of a nuclear weapon being
detonated in the Nation’s Capital. All members of the House and
Senate are believed to have perished. The President and the Vice
President and most members of the Cabinet who were in D.C. at
the time, the Supreme Court, thousands of Government workers,
and even more average civilians are believed to have been killed.
We will have more news in a minute.

If that announcement happens, we absolutely must have a con-
stitutionally unambiguous means of telling the American people
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what happens next. How do we put our Government back together?
Where are the fundamental pillars of checks and balances, separa-
tion of powers? Who fills what post, and how do we get this won-
derful democratic republic back on its feet again?

We cannot have prolonged periods of uncertainty and ambiguity,
we cannot have power struggles. The situation we face today leaves
the door wide open for precisely those scenarios.

Tom Mann and Norm Ornstein and their working group are to
be tremendously commended for their efforts in trying to address
this, and I think they have made some outstanding recommenda-
tions. I don’t agree with all of them, but their ground work in un-
derstanding the scope of the problem and proposing different solu-
tions is admirable and of tremendous service to this great country.
On top of that, the working group within the House of Representa-
tives, chaired by Chris Cox and Martin Frost—and Chairman
Dreier was part of that as well—I believe did an extensive review
of a number of these issues. So when we say we must not act hast-
ily, that is true, but we have had 2 years to look at this and I think
we have a sense of what the problems are.

What I would like to do very briefly is respond to some of the
concerns of those who have legitimate questions about the issue of
temporary replacement, then suggest a possible alternative.

First of all, all of us who serve in the House of Representatives
are justifiably proud that we serve in a body to which one must be
directly elected. That tradition is as old as this country and we are
proud and honored to be part of that tradition.

But at the same time, we must recognize that we live in a time
in which sudden and complete destruction can rain down upon this
body and upon this Nation, and we need to prepare for that. It is
a possibility that I do not think was contemplatable by the Fram-
ers. Frankly, in their day, if someone had managed to kill all of the
Senators and House members and the President and Vice Presi-
dent, we had lost a war and that was it. Today, it is entirely pos-
sible to kill all of us and the Nation preserves. The question is who
governs that nation and how do they govern it during that time of
crisis?

So we have to recognize the importance of the tradition of direct
election, but we also have to recognize that new conditions may re-
quire new solutions, and I would argue that the sudden destruction
of the Capitol is a new condition.

I would also suggest that some of the issues that have been
raised about how we might cope, I find intellectually unsatisfying.
For example, some people have suggested that we can do entirely
without a House of Representatives for a period of five weeks or
more. During the five weeks post-September 11, a number of essen-
tial acts were performed by the Congress, the House and Senate
working together, that presumably would be put on hold.

I find it supremely ironic that those who steadfastly adhere to
the principle of direct election of the House would, through that
very insistence, allow the entire country to be run by thoroughly
unelected individuals, most likely Cabinet members, who frankly
most Americans probably have no name recognition of, who were
never elected, and who would fill the role of the presidency, pre-
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sumably then assume extra-constitutional powers, including pos-
sibly the declaration of war and the launching of nuclear weapons.

So to say that the principle of direct election is important is abso-
lutely true, but principles of separation of powers and checks and
balances are equally true. And I think you could look through ei-
ther party administrations over the last several decades and say
there are some Cabinet members with whom we would all be com-
fortable should they fulfill the role of the presidency.

I still, regardless of how much I respect those individuals, re-
spect that they should have checks and balances, particularly with
the declaration of war. But I would add that there have been Cabi-
net members or Presidents Pro Tem of the Senate or Speakers of
the House whom we may not necessarily feel so comfortable with
were they to move to the presidency with no checks and balances.
So for me, it is again ironic to say that election by the people is
so essentially important that we will let unelected people run this
country with no checks and balances.

I also believe that it is tremendously important that we recognize
the realities of what might happen if we try to expedite an election
in the way some have suggested. One of the proposals calls for the
major political parties to nominate the candidates who would serve
in the hastily arranged special elections. There, it seems to me we
have an immediate disenfranchisement of the people to a signifi-
cant degree. I am not sure how independent parties would be han-
dled in that.

But beyond that, if you expedite election in three weeks, are we
doing this in the name of an election or do we actually have a con-
templative process in which people can thoroughly evaluate the
qualifications of the candidates and the candidates have the oppor-
tunity to present their views before the people?

As an alternative to either leaving the House vacant for five
weeks or more, to leaving an unelected person in charge of the en-
tire country, to a rushed election that doesn’t do justice to the proc-
ess, it is possible to suggest that we temporarily appoint replace-
ment for House members.

Now, let me use my State as an example. In the State of Wash-
ington, a number of tremendous statesmen could be nominated to
fill those posts, and let me share with you some of these folks you
know well. Senator Slade Gorton is from the other party, but I
have to tell you if I were to perish and he were to be nominated
in my stead, he would do an outstanding job of taking care of this
country in the brief interim until a special election could take
place; former Speaker of the House Tom Foley, Al Swift, Sid Morri-
son—people from both parties with exemplary qualifications,
statesmen and states women who would serve this country with
great skill in a time of profound crisis.

Are we to believe that these experienced, accomplished, wise in-
dividuals, if temporarily appointed, would be worse for the country
than a complete vacancy of House functions and the assumption of
extra-constitutional authority by unelected people filling the role of
President? I find that somewhat of a reach.

The people in electing us to be their representatives here thereby
empowered us to make profound decisions on their behalf, decisions
about whether or not the country goes to war, decisions about tax-
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ation, indeed decisions about all the laws of this land. It follows,
to me, that an amendment that would authorize elected represent-
atives to appoint temporary replacements in the event of their
death or incapacity would be an acceptable response in the short
term.

Mr. Dreier is correct. We do not want to abandon the principle
of direct election in the House. No one is suggesting that over the
long run. What we are saying is that extraordinary circumstances
may call for special conditions and special responses.

At most, I think these appointed individuals would serve for
three to 5 months, depending on the circumstances necessary for
a direct election. But in that time, important work would be done,
and I think they would do it well if chosen wisely. They would, at
the same point, be subject to subsequent election. The Framers ar-
gued that one of the constraints upon the actions of elected rep-
resentatives is the prospect of a subsequent election. That would
apply to those who were appointed.

So the principle I am trying to address here is, yes, we value di-
rect election, but we also value the House of Representatives and
its constitutional authority, and I don’t want to abandon that for
five weeks or more during the time of gravest national crisis to peo-
ple who are almost entirely certain to be unelected.

We can pretend that a handful of people under the House rules
constitutes a legitimate House of Representatives, but I agree with
the Chairman’s opening remarks that I don’t that squares with the
Constitution. We can console ourselves and suggest that, no, they
can’t kill us all, but the pictures I have seen of Hiroshima and Na-
gasaki suggest otherwise.

We can imagine that in time of crisis, universal sagacity is im-
posed or imbued upon those survivors, but my experience of crisis
has been quite the contrary. Instead, I believe we must look
squarely at this. We must provide a solution, and should that hor-
rific day arise, following the announcement of our demise there
must be clear-cut, unambiguous methods of replacing us so that
the American people, and indeed the world can have confidence
that their Government is up and running again and has a legiti-
mate constitutional mechanism for doing so, and that the posts are
filled by wise and decent people.

I thank the Chairman for this opportunity and look forward to
answering questions.

[The prepared statement of Representative Baird appears as a
submission for the record.]

Senator CORNYN. Thank you very much, Congressman Baird.

I have been handed a note that says that Senator Hatch will un-
fortunately not be able to attend the hearing in person due to un-
foreseen circumstances. He and others will have and do have writ-
ten statements that will be made part of the record in this pro-
ceeding.

As usual, and as our colleagues in the House know, there are
Senators with other conflicting hearings. Indeed, I am missing a
Senate Armed Services hearing by being here today. Of course,
that is why we have the crack staff we do to help us monitor what
is going on. Certainly, all those statements will be made part of the
record.
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I wanted to just note that Congressmen Dreier had mentioned
the distinguished group of his colleagues who support his proposed
statutory change to address these concerns.

I also note that, Congressman Baird, you have 86 cosponsors at
last count for your House Joint Resolution 67.

Maybe, Congressman Dreier, let me ask you to take a stab at
this first. Given an apparent division in terms of the approach to
address what we all agree is a problem, how are we going to bridge
that gap between those who believe that a constitutional amend-
ment is required and those that think that a statutory change will
be sufficient?

Representative DREIER. Well, Mr. Chairman, thank you for that.
I will say that I think we have just done it here today because
Brian in his very thoughtful testimony has made some of the most
compelling arguments for my legislation imaginable. He began his
presentation to you, Mr. Chairman, by saying that we have gone
for 2 years without acting, and he is correct. As we look at what
took place 2 years ago, there has been no action whatsoever.

Now, the proposal for a constitutional amendment will, as you
know very well, take, as constitutional amendments have in the
past, on average, 7 years for ratification. So if we were to proceed
with this structure—and I don’t think it would get through the
House of Representatives and I don’t know if it would get through
the Senate, but by the time we went through the process of passing
it through both the House and the Senate, then sent it to the
States for ratification, it clearly—and, again, the average is 7
years—could take a very, very long period of time.

So I would argue that that means that we should responsibly
step forward with our legislative solution, which is what the Con-
stitution calls for on this, and I think that would be an effective
way to bridge it.

The other point that he makes is a very interesting one. Brian
talks about unelected leaders and those in the executive branch.
Well, as you know, Mr. Chairman, if you look at, as I said in my
remarks, the Constitution, we know that someone can become Vice
President or President of the United States through appointment,
as we saw with President Ford.

Obviously, he was confirmed by the United States Senate when
he was nominated to be Vice President of the United States, but
he became President. And all of those other positions, by definition
in the U.S. Constitution, are appointed; those Cabinet members are
appointed, confirmed by the Senate, but appointed. So we have a
structure of, for lack of a better term, many unelected people. Obvi-
ously, the President and Vice President are, by design of the Con-
stitution, preferably elected by the people, but the others serve by
appointment.

Again, I get back to the fact of do we need more unelected people.
Again, Brian criticized unelected people basically running the Gov-
ernment, but what we would have is, through the body that is by
design from the Framers to be elected, we would have unelected
people if we went the route of replacing it with our very distin-
guished former colleagues that he mentioned from his State, or if
we had this whole idea of members behind us.
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So I think that we have come to a solution here, and I have al-
ways said, as our former Minority Leader, Bob Michel, said, the
constitutional amendment should be the last resort. So why don’t
we look for, as the Constitution has put into place, a legislative so-
lution, which frankly we could move reasonably expeditiously, jux-
taposed to the constitutional amendment, and let’s see how that
works and if it can, in fact, be effective?

So I think this hearing that you are presiding over, Mr. Chair-
man, has, in fact, gone a long way toward bridging that, as I think
we could come together with what would be tantamount to a rea-
sonably immediate solution under the standard strictures that
exist for the process of lawmaking.

Senator CORNYN. Congressman Baird, do you agree with Con-
gressman Dreier that we have a budding consensus here in the
House of Representatives?

Representative BAIRD. I think we are a good ways away from it,
and the reason is—

Representative DREIER. I am always very optimistic, Mr. Chair-
man.

Representative BAIRD. I appreciate the Chairman’s optimism.

1Representative DREIER. I look at the world through rose-colored
glasses.

Representative BAIRD. We are a ways away from it because what
has been proposed will make us feel like we have solved the prob-
lem without solving the problem.

My concern was not solely about whether or not the executive
branch would be served by unelected people. What I was trying to
point out is that those who adhere so profoundly—and I respect
their adherence to it—to direct election of the House would, in that
adherence, allow completely unelected people to run the entire
country with no checks and balances, and I find that paradoxical.

What they are doing essentially, I believe, and I find it deeply
troubling, is disempowering the legislative branch. Effectively,
what their solution—and I will say that in quotes—does is say that
for a period of up to five weeks or more, Article I of the Constitu-
tion is hereby suspended.

If the Framers had wanted us to statutorily be able to suspend
Article I of the Constitution, I don’t know why they made it Article
I and spent so much trouble working on it. But in the absence of
a House for five weeks, I don’t think the executive has any choice,
nor do they have any constraints should they choose not to exercise
that but to act, to take this country into war, possibly nuclear war,
to spend untold numbers of funds, to change fundamental laws, to
impose marshal law, et cetera.

What I am saying is checks and balances and separation of pow-
ers are equally important in the principles of the Constitution, per-
haps more so than would be a 3- to 4-month deviation from direct
election in the case of the House of Representatives. And I would
underscore that we are still calling for prompt, direct election.
What I am saying is do not have a period in which Article I of the
Constitution no longer prevails.

As for the ratification notion, I would underscore that when I
first introduced the proposal that Governors appoint temporary re-
placements, this was in the context of immediate post-9/11 con-
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cerns. We were about to go to war. At the time, we did not know
where Pakistan was going to be on that. We did know Pakistan
had nuclear weapons and we didn’t know what else Al Qaeda
might have up their sleeves. I felt it was important to get some
mechanism through this body to be available to the people should
they have, unfortunately, the need to act on that.

This notion that ratification takes 7 years, I think, is specious
and a straw man, quite frankly. If this body could agree upon a
constitutional amendment, then put it before the people in the very
spirit of those who believe, as do I, that the people should have
such power, the people through their States. Put it before the peo-
ple.

Does anyone doubt that if we had a viable mechanism of replac-
ing the House, possibly the Senate—we already have the Senate,
but if we had a viable mechanism of replacing the House in a time
of crisis, that the legislators would not promptly convene and ratify
this amendment so that we could get the Constitution functioning
and the House of Representatives back up and running?

It is in the best interest of the State legislatures and of the
States to have a House of Representatives. We are the Representa-
tives, and so too would be the temporary designees. Or do they pre-
fer to have no representation in the House of Representatives, to
abandon Article I for a period of five weeks?

I believe we could ratify this, if the time came, very promptly.
Quite frankly, even lacking that urgency of that situation, I believe
most States, certainly the people in my State—when I talk to peo-
ple at town meetings, they tell us you folks ought to fix this.

What I would suggest is this: How do we get consensus on this?
We are not going to get consensus, but let’s bring it before the bod-
ies for debate. What troubles me the most is that 2 years after 9/
11, in the House of Representatives we have had a working group.
The Continuity Commission has done their work. We have had one
hearing in the Judiciary Committee, but this has not received at-
tention at the public level by the full body.

More than 218 members of the House of Representatives signed
a letter 2 years ago, at the end of the last Congress, asking the
Speaker of the House to bring this forward, to move this forward
through a bipartisan committee. That has not been done. Two
years is too long. Tomorrow, we could need this.

Senator CORNYN. Well, hopefully, this hearing is the beginning
of a re-starting of a discussion and hopefully will help expedite con-
sideration of whatever solution is ultimately determined by the
Congress and by the people.

I know we could ask a lot of questions and there is going to be
a lot of debate on this, as there well should be, but let me just ask
one final question of Congressman Dreier particularly as regards to
concerns that have been expressed by some, and I have shared
some of those with you, about expedited elections and what that
does to potentially disenfranchise some important elements of the
electorate, for example, our military and others. That is a concern.

Could you give me your thoughts on that, please?

Representative DREIER. Mr. Chairman, we learned through the
election of 2000 that democracy is a work in progress. I like to
often tell the joke that on July 2 of 2000 I had the honor of co-lead-
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ing an election observer team to Mexico with your fellow Texan and
my good friend, our former Secretary of State, James Baker. We co-
lead a 75-member election observer team.

I serve on the board of the International Republican Institute
and we regularly are out there as Americans observing elections all
over the world, so a joke that on the night of July 2, Jim Baker
and I stood in the hills above Puebla, Mexico, checking the validity
of ballots, and 3 months later Jim Baker was doing the exact same
thing in south Florida. So the point is a very clear one. Democracy
is, in fact, a work in progress.

I would argue that I am always concerned about disenfranchising
voters, and we regularly hear cases of voters being disenfranchised.
But I would argue that as we week to ensure that voters are not
disenfranchised, we should not disenfranchise every single voter,
because this proposal basically does that.

My legislation calls for 21 days, and some argue that that is too
short a period of time and again I have got these examples. It may
not be exactly 21 days, but this notion of 5 weeks is, to me, not
a correct one. I think it can be done within 21 days.

You know, James Madison said the problems of democracy are
solved with more democracy. It seems to me that as we look at
that, I wouldn’t say that the problems created, as Brian pointed out
in his last exchange with you, of unelected leaders are solved with
more unelected leaders. I think that we need to get back to that
core.

So we are always going to seek to ensure that there are no
disenfranchised voters, and we should seek to do everything we
possibly can to see that the military and others are able to partici-
pate in these elections. But there is nothing to say that with that
time frame that we have that having communities come together
as they look at feeding and clothing their children in the wake of
a horrible tragedy—that choosing their leaders is a very important
part of that process. It is the basis on which the United States of
America was founded and I think that we need to ensure that that
stays in place, and we will seek to ensure that everyone does have
that right to participate.

It is nice to see my friend, Senator Leahy, here.

Senator LEAHY. Good to see you.

Representative DREIER. Good to see you.

Representative BAIRD. Could I respond very briefly?

Senator CORNYN. Congressman Baird, if you do have a brief re-
sponse, and then I need to recognize the Ranking Member.

Representative BAIRD. Yes, thank you. First of all, welcome, Sen-
ator Leahy, and thank you for your presence and your leadership
on this.

My only response would be this: We do not disagree there is a
straw man being created as if we are favoring—those of us who
favor appointment are somehow opposed to election. Not at all.

The two areas of disagreement are these. One, do we have no
Congress, no Article I of the Constitution during that interim? I be-
lieve that is a mistake. Two, should the elections take place in a
time that allows a truly deliberative process and that is practically
functional in a time of national crisis? Three months, I believe, is
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reasonable, but I think it is an error to try to push that so quickly
that you disenfranchise people or lead to a distorted process.

So we are not disagreeing that elected representatives are the
ideal. Nobody is disagreeing with that in this body. What we are
disagreeing with is the imposed time frame and we are disagreeing
with whether or not you leave the House of Representatives non-
existent or to be run by a small handful of people during a time
of grave national crisis.

Senator CORNYN. Thank you very much.

I am delighted that Senator Leahy, the Ranking Member of the
Senate Judiciary Committee, could be here and present his opening
statement and participate in the hearing. As he observed, I think
one reason why we are a little light in terms of physical presence
of members today is particularly because of a Senate Armed Serv-
ices Committee hearing on the conflict in Iraq and the President’s
recent proposal of Sunday night in terms of supplemental appro-
priations and the like.

With that, let me turn the floor over to Senator Leahy.

STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR
FROM THE STATE OF VERMONT

Senator LEAHY. Thank you, Mr. Chairman. I am delighted to see
two friends from the other body over here.

It is interesting that we are doing this, of course, almost on Sep-
tember 11. It is one of those things like presidential assassinations;
we all know exactly where we were at that time. We also are well
aware of the fact that the Capitol building that we all go to work
in everyday was probably targeted for an attack, and we have to
assume that it will continue to be as Al Qaeda plots in their hide-
outs in Afghanistan, Pakistan, and Saudi Arabia today. We know
if they do as they have in the past, as they did with the World
Trade towers, they will try to win this time around.

For the Senate, it is fairly easy. Under the Constitution, in the
event of a Senate vacancy, even in a national tragedy, a State gov-
ernor—if authorized by the State legislative—can appoint a re-
placement to seve in the Senate until such time as the State laws
or State constitution require an election.

There is no similar provision for filling House vacancies, and for
very real reasons. The Founders of this country wanted to make
sure the House was as directly elected by the people and in as rep-
resentative a capacity as possible. Elections are required to fill
House vacancies, and depending upon the State, the elections can
take some time.

Unlike in the Senate where we can have appointed Senators, at
least for a period of time, every person who has served as a mem-
ber of the House was elected to that office by the people of his or
her district. James Madison said the “definition of the right of suf-
frage is very justly regarded as a fundamental right of republican
government. It was incumbent on the Convention, therefore, to de-
fine and establish this right in the Constitution. To have left it
open for the occasional regulation of the Congress, would have been
improper for the reason just mentioned.” So we do have a very
heavy burden, obviously, to consider carefully whether to amend
the Constitution. In fact, no matter what the amendment is, and
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certainly with something this fundamental, we should weigh it very
carefully.

Between 1945 and 1963, because of Cold War fears of nuclear at-
tacks, there were 30 or more amendments proposed to allow the
appointment of members of the House in cases of emergency and
those proposals did not go anywhere.

Some have said the House could change its rules so that emer-
gency appointments could be admitted to a Committee of the
whole. Frankly, I think that would not address the fundamental
concern; they would still be unelected. The House has allowed dele-
gates from the territories and the District of Columbia to vote in
the Committee of the whole, but the delegates were still people who
had been elected by those they represent.

So the hearing raises some very interesting things. If we are
going to do this by special election, how would it be funded and set
up? California, which could have as many as 53 Representatives to
replace, has a statute allowing for the replacement of Representa-
tives in the event that a catastrophe causes a vacancy in either 25
percent of the seats in the House or 25 percent of the seats rep-
resenting California in the House. The statue allows 56 to 63 days
for an election after a proclamation by the Governor.

Tom Foley and Newt Gingrich, two former Speakers whom we all
know and served with, suggested that Representatives appoint or
designate a successor so that, when Representatives run for office,
voters would know who the replacements would be. But regardless
of the proposal, there are some basic questions to resolve, for exam-
ple, how would we determine incapacity?

I am not suggesting an answer, Mr. Chairman. I think it is ex-
tremely important that you are holding this hearing and I com-
pliment you for doing it. Just as we did during the Cold War and
we talked about the catastrophe of nuclear war, we plan for the
more surgical catastrophe of an attack on the Capitol building.

Frankly, if I had the proxies of everybody here in the room to
write a solution other than staying where we are, I am not sure
what I would do. So I think it is extremely important that you are
having these hearings and I applaud you for doing that.

I apologize for the voice; I seem to be having a bit of allergy reac-
tion. But it is good to see David, and it is good to see you, Brian.

Thank you.

[The prepared statement of Senator Leahy appears as a submis-
sion for the record.]

Senator CORNYN. Thank you, Senator Leahy, for your comments
and concerns. I am particularly appreciative of Chairman Hatch
and you for authorizing us to have this hearing today at the full
Committee because I do believe it warrants the attention of the full
Judiciary Committee, and indeed of our full body.

Representative DREIER. Mr. Chairman, if I could just report to
Senator Leahy that the fill-in for Senator Hatch has done a phe-
nomenal job in the absence of Senator Hatch and the other mem-
bers of the Senate.

Senator LEAHY. You notice how we have done it. John and I and
Orrin have all tried to make sure that we show a certain amount
of white-haired leadership. They, of course, show a lot more than
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I do, but they are in the majority and I am in the minority, so it
is only right.

Senator CORNYN. Well, gentlemen, thank you very much for your
time and your thoughtful comments and testimony. They serve as
an appropriate kick-off for the next panel that is going to be here,
so thank you for being here.

At this time, I would like to ask our next panel to come up and
take their seats. We are fortunate to have with us a number of dis-
tinguished witnesses and before I recognize them, I would like to
submit for the record a joint statement from two former Members
of Congress who serve on the Continuity of Government Commis-
sion, former Senator Alan Simpson and former Representative
Lynn Martin.

Senator Simpson and Representative Martin both wanted to be
here in person and their testimony supports that which was offered
by Congressman Baird and the commission report. But we are
grateful for their written testimony and their understandable ab-
sence.

In addition, I would like to submit for the record, without objec-
tion, the testimony of Congressman Ron Paul, from my home State
of Texas, who writes in opposition to the commission. As Congress-
man Dreier mentioned, he is a cosponsor of H.R. 2844, sponsored
by Congressman Sensenbrenner.

To ensure that we have an opportunity to hear from all members
of the panel here, gentlemen, I am going to ask you to do some-
thing that is very difficult, and that is to hold your opening state-
ments to 5 minutes. Since there are not going to be a lot of people
asking questions, I assure you you will be able to get the gist of
all of your testimony certainly offered at some point in response to
questions if you can’t do it during the opening statements. Cer-
tainly, your written statements will all be submitted as part of the
record in this hearing.

We will also leave the record open until 5:00 p.m. on Monday,
September 15, for members to submit additional documents and
also to ask additional questions in writing. So you might be looking
for that.

First, we are pleased to be joined by Dr. Norman J. Ornstein. Dr.
Ornstein is a distinguished scholar and expert on Congress and
elections, and author of numerous articles and books on those sub-
jects. He is a resident scholar at the American Enterprise Institute.
In the fall of 2002, he helped launch the Continuity of Government
Commission and serves as one of its two senior counselors today
and, of course, has written extensively on the subject of this hear-
ing.

Next is Mr. Doug Lewis, Executive Director of The Election Cen-
ter, a non-profit organization dedicated to promoting, preserving
and improving democracy, headquartered in my home State, in the
town I was born, Houston, Texas. Its members are government em-
ployees whose profession it is to serve in voter registration and
elections administration, the very people who would have to con-
duct these elections. He has testified on election reform issues both
in the other body as well as the United States Senate previously.

We are also pleased to have Mr. Samuel F. Wright here to tes-
tify. He is Director of the Military Voting Rights Project at the Na-
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tional Defense Committee and is an expert on the voting rights of
military personnel assigned both within the United States and out-
side of this continent.

Finally, we are pleased to have with us Mr. Thad Hall, a pro-
gram officer with The Century Foundation. Mr. Hall has extensive
experience in Federal and State politics, having worked for then
Georgia Governor Zell Miller and as a policy analyst for the South-
ern Governors Association in Washington, D.C. He holds a Ph.D.
in political science from the University of Georgia.

With that, gentlemen, we would be pleased to hear first from Dr.
Ornstein.

STATEMENT OF NORMAN dJ. ORNSTEIN, SENIOR COUNSELOR,
CONTINUITY OF GOVERNMENT COMMISSION, AND RESI-
DENT SCHOLAR, AMERICAN ENTERPRISE INSTITUTE, WASH-
INGTON, D.C.

Mr. ORNSTEIN. Thank you very much, Mr. Chairman, and thank
you for your leadership on this issue. Let me say it has been a
pleasure working with your terrific staff, and the staff of the Com-
mittee as well, on these issues.

Senator Leahy mentioned that, of course, we are approaching the
second anniversary. I have been working on this issue now for 728
days, starting on September 11. I was at Dulles Airport and got
called off the jetway when the second plane hit the World Trade
Center, retrieved my car, made my way back home and watched
with horror through the rest of the day.

That afternoon, it became clear to me, as it did to Brian Baird,
that the greatest likelihood was that that fourth plane was headed
for the Capitol dome, and I began to work through the con-
sequences of if it had hit and then realized that the Framers had,
in fact, left, as they couldn’t have done otherwise perhaps, a hole
in the Constitution, a hole that remains a gaping one now almost
2 years after that horrific wake-up call.

I noticed the other day that Britain has begun to plan massive
evacuations of London in the event of a terrorist attack, where they
believe Westminster would be a major target as well. We know that
the threat has not diminished. If anything, it is greater for some-
thing happening here.

Unfortunately, we have had other kinds of wake-up calls, and the
history of Congress is to dawdle over issues of succession. You
think about the number of times when we had no Vice President
in place, or times, as with President Wilson, when he was comatose
for months and really no plan for dealing with incapacitation there.
Yet, it took us until modern times and the 25th Amendment to
even begin to deal with those issues.

Now, as David Dreier mentioned, we did consider these questions
during the Cold War. The Senate did three times pass constitu-
tional amendments to provide for appointments in the House in the
event of a catastrophe. The House did not take them up. Once, it
came very close, but at a time when there were other constitutional
amendments that took greater priority.

But I do think that it is instructive to think about the difference
between the Cold War era and now, and to recognize that there are
two sharp and critical differences between then and now. One is
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the notice of an attack. Then, we had, of course, the Greenbriar set
up, that secret bunker 200 miles from Washington, based on the
assumption that if we had a confrontation with the Soviets, we
would have notice of between 30 and 90 minutes once the missiles
were launched from Siberia to evacuate the Capital. Now, we know
the danger is a sudden attack occurring with no notice whatsoever.

The second is the danger of incapacitation, and I want to stress
this greatly and it is also something that Chairman Dreier brought
up, but did not address, and noted that we had discussed it in the
Continuity of Government Commission report.

There is probably, given the nature of biological and chemical
weapons available and given the experience we had, the fright-
ening experience in the Senate, one that touched Senator Leahy di-
rectly, with anthrax in the aftermath of September 11, perhaps a
greater danger of massive incapacitation than even of widespread
death.

If that highly weaponized anthrax had gotten into the ventilation
system in the Senate, we might well have had 60 Senators or more
in intensive care units with inhalation anthrax for weeks or
months; no Senate, therefore no Congress, nobody to confirm ap-
pointments, including possibly to confirm a new Vice President or
to deal with other very significant issues.

Any suggestion that we can deal with this problem for the House
with simply expedited elections ignores the problem of incapacita-
tion. And, of course, it is, as you suggested, Mr. Chairman, in your
opening statement, a problem that the Senate has to deal with as
well. The 17th Amendment to the Constitution does not deal with
incapacitation; it deals with death. We have had members of the
Senate who have been incapacitated for years, unable to function.

But it doesn’t matter much, frankly, for the institution as a
whole when you have 1 Senator out of 96 or 1 out of 100 who isn’t
able to function for a period of time. It would if there were more
than 50. Any interpretation of the quorum, even the questionably
expansive one of House parliamentarians since the Civil War that
says that a quorum is a majority of those elected, sworn and living,
doesn’t take into account what would happen if we had more than
a majority of members incapacitated for a significant period of
time. And the idea that you would simply force them to resign or
expel them from office so that you could get a body functioning is
not a very attractive one.

Let me say just a few other comments along the way. Our com-
mission, 16 members, co-chaired by Alan Simpson, a former mem-
ber of this Committee and of this body, and Lloyd Cutler, former
White House Counsel to two Presidents—former Speakers, former
Cabinet members, many former Members of Congress, constitu-
tional scholars, and others—mot one of us like constitutional
amendments. Not one of us started wanting a constitutional
amendment.

We went through exhaustively all the alternatives to see what
could work first and came, I am afraid, inexorably to the conclu-
sion, first, for incapacitation, but also in the case of widespread
deaths, that to leave the country, as Brian Baird suggested, for
weeks, if not months, without a functioning Congress, with what
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might be, if we are lucky, a benign form of marshal law, is simply
unacceptable.

The bill that Chairman Dreier and his colleagues have intro-
duced, in effect, has a one-week, a seven-day period for elections,
two weeks after a massive catastrophe, for parties to choose can-
didates, leaving out, of course, independents, any kind of inde-
pendent candidates, and then one week once you have chosen the
candidates to print ballots, secure polling places, get voting ma-
chines ready and certified, hire and train poll workers, and do the
balloting. You leave out any voter registration, you leave out prac-
tically any absentee voting, you leave out large numbers of people,
and it simply can’t be done.

California may have the 63-day rule for emergencies. They are
going well beyond the 60 days for this gubernatorial recall election,
and it is instructive here. For one statewide election, not at a time
of emergency, with 2 months from the time that the candidates are
selected and the ballots can begin to be printed, election officials
throughout California are saying that it is nowhere near enough
time and they are afraid they are going to have another Florida on
their hands. This can’t be done easily within a matter of weeks.

Given what we know and what the working group co-chaired by
Representatives Chris Cox and Martin Frost concluded after some
exhaustive study, the number of vendors who print ballots is lim-
ited across the country. It is tough enough to hold special elections
in the House within the matter of two or 3 months when there is
one election going on, much less trying to do hundreds at the same
time across the country.

We may be able to expedite matters with vote-by-mail or Internet
voting. I could spend hours going through the perils of vote-by
mail, which has led in many cases, beyond, of course, the fact that
it destroys the secret ballot and that zone of privacy around the
polling place, to corruption, not in Oregon perhaps, but in many
other places, including wide experience in Florida and Georgia,
among others. We have had conferences on Internet voting showing
that, as we have seen with these worms, there is no safety or pri-
vacy there either. There is no solution.

Unfortunately, you come inexorably, as I believe this Committee
will through its deliberations, to the conclusion that we need some-
thing else if we are going to have a functioning constitutional form
of Government at the worst possible time.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Ornstein appears as a submis-
sion for the record.]

Senator CORNYN. Thank you, Dr. Ornstein, for those comments.

Mr. Lewis, we will hear your opening statement, please.

STATEMENT OF R. DOUG LEWIS, EXECUTIVE DIRECTOR, THE
ELECTION CENTER, HOUSTON, TEXAS

Mr. LEWIS. Senator and distinguished guests, you know, I am re-
minded, too, that 2 years ago on September 11 I was flying up here
to talk about election reform with Congress at that time, and now
we are talking about something that is a little harder to con-
template, actually.
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The first assumption I think we have to make when we look at
it as elections administrators is is the disaster contained only in
Washington. All bets are off if it is not just Washington. At that
point, we have got to go back and look at if it affects States, too.
If it is the kind of disaster that hits not just D.C., but many of the
States, then we are going to have to look at a different set of solu-
tions.

We don’t really have a quarrel with the tradition of House mem-
bers being elected rather than being appointed. The problem is that
that tradition also weighs, and must weigh equally with the tradi-
tion that we have elections, that the public knows who is running,
that they understand the issues, that they have the choices and
know how to make those choices and who is actually going to be
on the ballot.

The question, I guess, we have is do we suspend democratic proc-
esses in order to get democracy. That seems to be a little bit of an
anomaly in the way we think of things if we can say that we can
speed this process up so that we can claim that we had an election,
when, in fact, that may not represent what we define as an election
in America.

Certainly, the genius of the American political system is that the
voters have fundamental faith in the process itself. If they do not
have faith in that process, that the process was somehow rigged in
such a way that it accelerated things to where there was no reason-
able election of candidates, then can they believe in the govern-
ment that results from it? We think probably not.

Certainly, in order to have a general election, you have to have
some way to have the primary nomination of the candidates. The
device that has been proposed is 14 days and let the parties sit
down and nominate those, and then discard all those other people
who might have wanted to run or might have been able to run, or
should have maybe been the persons to run. It certainly eliminates
all the independents; it eliminates all the minor parties because
you are not going to have enough process time in order to deter-
mine who those candidates are. That is a part of the American
democratic process.

Certainly, the threshold that Congress needs to look at—is that
25 members, 50 members, 100 members, a quorum? What does it
constitute before this National election and national emergency
kicks in?

The lessons that we learned in New York City alone from 9/11
when an election was scheduled on that day in order for us to con-
tinue with an election in a disaster—we need to then assess what
is available to us. How do we go back and rebuild the process and
do the process so that folks can actually come to the polls? Cer-
tainly, those lessons ought not to be wasted on us.

Presumably, Congress is going to say that a national emergency
needs to take precedence and that national interests are superior
to State interests in this regard. But if that is the case, then Fed-
eral law is going to have to definitely suspend a whole lot of laws
on State books in order to conduct an emergency election.

Concurrently, if you are going to suspend all those laws and all
those processes, you are also going to have to train poll workers to
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a whole new set of rules and regulations so that they don’t dis-
enfranchise voters when they show up.

It appears from the surveys that we have done now with elec-
tions administrators around the country that most feel like we can
conduct an election in as few as 45 days. But we would prefer to
have more than that. We would prefer to get to the point that we
have—any extra day beyond that helps us run an election that has
more credibility and more ability for folks to participate.

One of the House bills says that if such an emergency occurs
within 51 days of a regular election, then you go ahead with a reg-
ular election. Well, if 51 days is the basis, then 51 days probably
ought to be the basis, instead of saying that we want to do it in
21.

Now, the question is can we do an election in 21 days. Elections
administrators are pretty good folks. They can do pretty much the
impossible, but the point is is that truly an election that represents
America?

If you look at the things that we have to have—candidate filing,
new voter registration considerations, preparation for absentee bal-
lots and what are you going to do about all those who are military
and overseas—are you going to suspend their rights? Are you going
to suspend the rights of the disabled in the election because you
don’t have enough time to mail the ballots and get them back, and
the transit time there?

If we had more time on the front end, we probably wouldn’t have
to count the ballots after election. Maybe one of the things that
Congress needs to do in order to assure enough poll workers in a
situation like this is to suspend all the labor laws that would keep
us from using and pressing into service all of the other government
employees at city and county levels so that we could do this.

Certainly, we would want to look at the ability to say can we do
it? Yes, we can do it. We could hold an election in 21 days, but it
would not be what America has grown to know and understand as
an election and it would suspend the rights of many, many folks
in the process.

Lastly, let me wrap up with saying Congress has to understand
that on election day you haven’t got the final totals. We are going
to have to go through a canvassing period where we process those
absentee ballots on the back end, unless those have been sus-
pended. We are also going to have to understand and do the counts
and qualify provisional ballots, or do we suspend those, also?

That back-end process is where it takes us a lot of time. In Cali-
fornia, it takes them 28 days to get through all the ballots that
come in on provisional voting. That is not 28 days where they can
just compress that by magically waving a wand and saying they
don’t need all that time. It takes that much time to get it done. So
these are things that Congress needs to look at when it decides on
this issue.

Thank you, sir.

[The prepared statement of Mr. Lewis appears as a submission
for the record.]

Senator CORNYN. Thank you very much, Mr. Lewis.

Mr. Wright, I know you are prepared to talk about military vot-
ing rights. Certainly, for me, that is one of the biggest concerns I
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have about what impact expedited elections would have on the
rights of those people who are representing this Nation on battle
fields across the planet. We would be glad to hear your opening
statement.

STATEMENT OF SAMUEL F. WRIGHT, DIRECTOR, MILITARY
VOTING RIGHTS PROJECT, NATIONAL DEFENSE COM-
MITTEE, ARLINGTON, VIRGINIA

Mr. WRIGHT. Well, thank you. I would just like to bring to your
attention—I am sure you aware of it—the Uniformed and Overseas
Citizens Absentee Voting Act of 1986. It is in Section 1973ff of Title
42. Tt explicitly applies to special elections, as well as primary, gen-
eral, and runoff elections for Federal offices.

Representative Dreier mentioned a California law providing for
an expedited 63-day rule if there are more than a certain number
of vacancies in the U.S. House of Representatives either overall or
among the California delegation specifically. I think that law,
frankly, is inconsistent with the Uniformed and Overseas Citizens
Absentee Voting Act. Of course, Representative Dreier—in his bill,
he could and I think he would have to provide for the suspension
&f UOCAVA, the Uniformed and Overseas Citizens Absentee Voting

ct.

Military voting and overseas voting is difficult enough in biennial
general elections. I presented in my written testimony a response
to a questionnaire that I received from Hon. Matt Blunt, Secretary
of State of Missouri. I asked each of the 51 chief State election offi-
cials to complete a questionnaire that I sent out in May of 2002.
Secretary Blunt is the only one that did. I did get some responses
from counties in Florida, but the Secretary of State there left it up
to the counties and 14 of the 67 counties responded.

Secretary Blunt actually distributed my questionnaire—this was
for the 2002 general election—to the 116 local election officials in
Missouri and he obtained responses from 105 of them. The City of
St. Louis was one of the hold-outs, unfortunately.

Among those 105 counties in Missouri, in the 2002 general elec-
tion, for military and overseas voters, defined as people who used
the Federal postcard application to apply for their ballots, the dis-
enfranchisement rate was 41 percent. In other words, if you add up
the applications that were rejected because they came in late or be-
cause they were somehow procedurally insufficient, and then you
add to that the absentee ballots that came back late, the absentee
ballots that came back on time but were rejected for procedural de-
ficiencies, and another 350 absentee ballots from Federal postcard
application voters, 350 ballots that never came back at all even as
of mid-2003, then you come up to 41 percent of the applicants that
did not, in fact, cast ballots that were counted in the 2002 general
election.

In a special election, it is even more difficult, and I think there
is no way in 21 days, or even 21 weeks, you could have an election
in which people overseas could have a realistic opportunity to vote.

I recognize the importance of an elected House of Representa-
tives, but I favor your approach or what is being considered here
of having interim appointments, to be followed by special elections
as soon as reasonably practicable.
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[The prepared statement of Mr. Wright appears as a submission
for the record.]

Senator CORNYN. Thank you, sir.

Mr. Hall, we would be pleased to hear from you.

STATEMENT OF THAD HALL, PROGRAM OFFICER, THE
CENTURY FOUNDATION, WASHINGTON, D.C.

Mr. HALL. Thank you, Mr. Chairman. At this hearing, I want to
focus my comments specifically on the issues associated with hold-
ing special elections on a short time frame, and here I think there
are three key points that I want to make.

First, at present, State laws are not well designed to hold special
elections on a very short time frame. Second, Congress does have
the power to regulate elections in a way where special elections
could be conducted in a relatively quick and efficient manner. And,
third, there are technological changes in the election field that will
likely make special elections easier to hold in the future, especially
for the UOCAVA population.

Regardless of whether or not one supports the constitutional
amendment or not, it seems very likely that we will be holding spe-
cial elections for House members in the case of a disaster for some
time, given the debate over whether or not there should be an
amendment. So the fundamental question is how can Congress
make the special election process work better.

Answering this, I think, requires rethinking the way elections
are currently conducted in the States because State laws that gov-
ern elections are not designed for speed; they are designed for other
reasons. The California example that Dr. Ornstein mentioned ear-
lier is an interesting case in point. The California recall provides
us some lessons of how State laws can impact the speed and ability
of election officials to quickly hold a special election.

I was fortunate when I worked for the National Commission on
Federal Election Reform to spend a week in Los Angeles to watch
them run their mayoral election, and it is quite an experience to
see a jurisdiction of that size run an election.

To give you an example of how large Los Angeles County is, they
have 5,000 precincts if they run a full election and don’t consolidate
their precincts. If they do consolidate, they have about 2,000 pre-
cincts. They have 25,000 poll workers. To put that in context, there
are about 5,000 Starbucks in America. There are not 2,000 Wal-
Marts worldwide, and the poll workers outnumber the LAPD 3 to
1 on election day. So it gives you a sense of what is involved in put-
ting together an election.

In L.A., they also have 135 candidates, which is creating a huge
problem. There is a very low threshold for getting on the ballot.
There are numerous lawsuits going on out there, and so it does
have kind of circus atmosphere, in part because the people who run
the elections out there have very little discretion on how they run
the election. They have to run it at poll sites on election day.

They could, however, use a different model if they were freed up
to do so. For instance, if you look to the north of California, in Or-
egon they run their elections using vote-by-mail, and they have
done so since the people of Oregon passed a State constitutional
amendment in 1996 to allow them to do this.
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In Oregon, all registered voters are automatically sent a ballot
between 14 and 18 days before an election. They then complete the
ballot. They have to turn the ballot in either by sending it in by
mail or dropping it off and it has to be received by election day.
Then the votes can be counted at that point.

The benefit of this system in a crisis situation might be that you
would not have to gear up poll sites, find poll workers, and do
these things. You would be able to immediately enfranchise all the
registered voters by sending them a ballot.

The effectiveness of vote-by-mail has been recently recognized
internationally. The United Kingdom has an electoral commission
that is similar to the soon to be created Election Administration
Commission. They have been conducting experiments in local elec-
tions using vote-by-mail over the past several election cycles and
they have recently recommended that all local elections in the
United Kingdom be held using vote-by-mail.

However, using this system would not be without its drawbacks.
One of the issues would be that people who have disabilities might
not be able to vote using vote-by-mail. But localities can often oper-
ate poll sites using early voting, which you, I am sure, are familiar
with, as it is used so much in Texas, where you can put up touch-
screen voting systems that people can use.

In fact, Los Angeles County, which traditionally has used punch
cards, has been using an early voting DRE system since 2000 in
their disabled community and their language-minority community.
They have to serve seven different languages in Los Angeles Coun-
ty under the Voting Rights Act and have found this to be very ben-
eficial.

I think that Congress could do a couple of things to make the
process work better. First, they could require States to develop a
legally-binding mechanism for how they would hold special elec-
tions in the case of a disaster. States would basically determine
what laws would be in place and what procedures they would have
to do to make an election work in that situation. Second, Congress
can obviously pass a law to accomplish the same goal.

I also think it is very important that in a disaster situation, if
we are going to do these elections in the short term, Congress and
the Federal Government should be willing to pay for some of the
costs associated with these elections.

Some of the problems associated with these elections could be
overcome if Congress did this. For example, with the issues of bal-
lots and things like that, Congress could go ahead, or the Federal
Government could put in place contracts with people so we had bal-
lot paper in place, we had printers in place, we had all the things
you would need to make an election go off quickly.

Finally, I would just like to point out that technological changes
are likely to make enfranchising the UOCAVA population in the fu-
ture much easier. In 2004, the Federal voting assistance program
will be pilot-testing an Internet voting system that will be used in
several States, and that will provide an opportunity for these peo-
ple to vote using a quicker, much more efficient and effective tech-
nology, and to register using that technology. I am actually part of
the evaluation team that is evaluating that process.



28

[The prepared statement of Mr. Hall appears as a submission for
the record.]

Senator CORNYN. Thank you very much, Mr. Hall.

At this time, I want to offer, without objection, into the record
the written statements of Doug Chapin, who is Director of
Electionline.org; Curtis Gans, Director of the Committee for the
Study of the American Electorate; and Phyllis Schlafly, President
of the Eagle Forum and Chairman of the Coalition to Preserve an
Elected Congress, who writes in opposition to the commission re-
port. Mr. Chapin and Mr. Gans express concerns with an expedited
election process.

I want to make just a brief statement in appreciation to Dr.
Ornstein, and really to the commission that was a joint project of
the American Enterprise Institute and the Brookings Institution—
the Continuity of Government Commission for the outstanding
work that was done on this subject. I think, to me, that stands out
as a great example of the kind of scholarship and expertise that
can be offered to Government to help us make better decisions, and
I appreciate that very much.

Starting maybe with Dr. Ornstein, let me just ask you about
Congress’ traditional reluctance to pass constitutional amend-
ments. I was reminded that in one extreme instance, a constitu-
tional amendment was submitted to the States in 1789, but took
203 years to ratify.

If we are talking about trying to get amendments to the Con-
stitution ratified so we can deal with what I think we can all agree
is, if not urgent, a compelling need for Congress to act, can you tell
me sort of what your thoughts are about how we can get it done
more quickly and in a way that would address the concerns that
you talked about?

Mr. ORNSTEIN. Certainly, Mr. Chairman. Thank you for your
kind comments, and let me acknowledge my fellow senior coun-
selor, Tom Mann, and the director of our commission, John Fortier,
who are there in the audience, along with Kim Spears, who has
worked on this issue with us.

Chairman Dreier, of course, misspoke when he said that it takes
an average of 7 years for constitutional amendments to be ratified.
The modern practice has been to put a 7-year limit once the
amendments go through Congress and then go to the States. What
we had recommended was a much shorter limit for the States.

But in this case, the critical issue is getting an amendment
through the Congress while there is a Congress. Once an amend-
ment goes to the States, I am not very worried, frankly, about rati-
fication time because once you have got an amendment through the
Congress, assuming, by the way, that we have implementing legis-
lation, as well, in the form of a short amendment that is parallel,
let me note, to the constitutional provision for presidential succes-
sion—presidential succession in the Constitution basically creates
a presidency and a vice-presidency, but then delegates to Congress
the responsibility through implementing legislation to select others,
the subject of the joint hearing, of course, that you will be holding
with the Rules Committee in the Senate next week.

If you did it in that fashion, basically just giving it to Congress,
you would need some kind of implementing legislation. But once
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you are through the body, then States, as Representative Baird
said, beyond any question, if we had a catastrophe, would act swift-
ly. The difficulty comes if we don’t have a plan in place and then
an attack occurs.

Now, unfortunately, the history of the country in these areas is
that we wait until we go from theoretical to real, and in some in-
stances, as we had with President Wilson, from real to something
even more real. It takes something that really shakes the country
up, like the assassination of President Kennedy, to overcome the
natural inertia in the process, normally a very commendable thing
because constitutional amendments shouldn’t be done lightly, to get
something done.

When I am asked about this issue, people say, well, are they
going to act and will they get this amendment done? And my an-
swer is yes. The question is does it come before or after we have
to pick up the pieces from an attack. So ratification time in this
case, I think, is not the critical question. It is getting the Congress
moving so that if something happens, we then can see the States
respond quickly.

I also believe, by the way, that most constitutional amendments,
once they get through Congress, unless they are highly controver-
sial issues like the equal rights amendment for women, once Con-
gress has managed to muster the super-majorities in both Houses
to make something happen, the States recognize the reason for
doing so and move much more quickly.

Senator CORNYN. I know no one likes to think about this, but
would you just speak briefly to what the possible scenarios might
be, the parade of horribles, I guess, in the event Congress fails to
act on this proposed constitutional amendment if, in fact, a major-
ity of the Senate is incapacitated or a majority of the House is inca-
pacitated or killed and either body is unable to establish a quorum?
Can you give us an idea of some of the scenarios that you think
are possible?

Mr. ORNSTEIN. Sure. You can unfortunately find a number of
worst-case scenarios that used to be the stuff of Tom Clancy novels,
literally, but now they are tangible possibilities.

Probably the worst case is something happening at an inaugural.
At an inaugural, we have the crisis of succession with all three
branches. You have got, of course, the incoming President and Vice
President, the outgoing President and Vice President involved; the
outgoing and incoming Cabinet. The outgoing Cabinet is supposed
to submit letters of resignation as of noon on January 20. Presum-
ably, most of them have, perhaps not all.

Even though confirmation hearings have been held in many in-
stances—in recent times, we have done this to try and get a Gov-
ernment up and running—before the 20th, you still have to have
the Senate only after noon on January 20 confirm new Cabinet
members.

You have the Supreme Court there, the Congressional leader-
ship, and most of the Members of Congress. And if you did have
something like a suitcase nuclear bomb, you could end up with
questions about whether there was anybody in charge and maybe
people popping up saying, well, I will be the President. And you
might then have literally a handful of members of the House who
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happen to survive announcing that they would constitute a
quorum, choose a Speaker, who would then become under the Pres-
idential Succession Act President for the next 4 years. This is not
fanciful, I am afraid. It is real.

Beyond that, of course, even with expedited special elections,
even if we did move within a brief period of time—and again re-
member that the proposal on the table, which is 14 days to choose
candidates, then 7 days to hold an election—you are still going to
need at least a week or 10 days or much more time, as Mr. Lewis
has reminded us, afterwards to go through the ballots and then
certify the candidates.

Think about what was done in the three of four weeks in the im-
mediate aftermath of September 11, all the things that were done.
Even at minimum, we are going to have that problem. Then, of
course, you have those problems of incapacitation where you would
be paralyzed with simply no Congress that could act under any cir-
cumstances, given the definition of a quorum.

What we are talking about now is the possibility of quarantine
because of smallpox, an anthrax or sarin gas attack, another kind
of biological attack. We have known in the past that what we
thought was the worst case in the Cold War and post-Cold War era
was the State of the Union. And, of course, we have followed the
practice over the last couple of decades of having a member of the
Cabinet absented from that State of the Union because this was
the one occasion when all the members in the Cabinet and the
President and Vice President were gathered together in that one
building.

But when you consider the range of weapons of mass destruction
available now over the Internet or in a fairly easy fashion, the ac-
cessibility of them to Al Qaeda and to others, including with co-
operation by governments, and that the pace of technology there is
only going to increase and the availability of these destructive
things increase, we are no longer simply confined to a question of
what happens in one building. It can be a question of what hap-
pens across the entire city.

A suitcase nuclear bomb available now with fairly ready tech-
nology literally the size of a suitcase can wipe out a 6- to 8-square-
block area, basically much of official Washington, if it were in the
appropriate place. And we know that some of these biological at-
tacks can move very swiftly through the population.

So the bottom line, Mr. Chairman, is that when you take any of
those scenarios and then you begin to work through what it could
mean, with the House having a Speaker who is third in the line
of succession, with the Senate having the important role, among
other things, of confirming Vice Presidents and members of the
Court and other such officials, with both bodies being needed for
lawmaking, the easy ability now, unfortunately, in the age of ter-
rorism to block those actions from taking place for weeks or months
cries out for a response.

Senator CORNYN. Mr. Lewis, I know from observation that when
Congress or perhaps the State legislature mandates certain elec-
tion law changes, there is a very real impact on the people who ac-
tually have to administer those elections. We have heard some sug-
gestions even here today about the use of technology, Internet vot-
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ing, vote-by-mail, things like that that would perhaps expedite spe-
cial elections.

Could you speak for a moment on what sort of impact that would
have on those who actually administer the elections in terms of
being able to successfully accomplish those elections?

Mr. LEwis. Well, the truth of the matter is even if you look at
ordering ballot stock, ballot stock is not a piece of paper. It is a
stock that we use to run through equipment. If we are going to
order up enough to have what essentially becomes a national elec-
tion, you are going to have to order that by train car load, you
know, and it doesn’t come quickly. We don’t keep it in stock, we
don’t keep it on hand.

And then as Norman has correctly pointed out, you have only got
a handful of ballot printers in America. And ballot printing is not
one of those things where you just take it down to any printer or
down to a Qwik Copy and have them run you a copy of it. If it is
going to be counted by machines, it is going to have to meet timing
marks.

Or if we are going to use electronic equipment, you have got to
have that programmed. The electronic equipment at least helps us
eliminate all the possibilities of having to wait around on card
stock and ballot stock, but then you are down to how programs all
of that. There are a limited number of technical people available
to us to help us get that set up in a hurry.

So when you look at it, 7 days, as proposed—I guess I am one
of those loopy folks that thinks it is going to take a little longer.
The truth of the matter is if you work with this enough, you find
out that this does not happen overnight. We have done it so well
for so long that everyone takes it for granted without under-
s;clanding what goes into it. So it does take time to establish all of
this.

If we ever find out a way to make the Internet a viable delivery
service of votes with safety and security, we might be able to make
that work. But the truth of the matter is we know it is not yet and
so we haven’t been able to figure that out, at least for general pub-
lic use.

As we saw with what happened with the Northeast, if somehow
terrorists were able to knock out the Nation’s electricity, a whole
lot of what we are planning and thinking of doesn’t work anyway.
At that point, we are all in deep trouble.

So there is no easy answer here, and certainly trying to force an
election that basically is going to be held in 7 days from the date
that you know the candidates does not seem to make sense. At that
point, we have got to look at other options, and what those other
options are I don’t know. That is up to you all as Congress people
to decide. But, certainly, if we are going to do an election, the elec-
tion ought to have some integrity to it in terms of the way that the
voters see it and perceive it as an election.

Senator CORNYN. Mr. Wright, if we are going to head in the way
of a statutory solution, as proposed by some, including Congress-
men Dreier, what do you see as sort of the minimum requirements
necessary to preserve the rights of our military voters?

Mr. WRIGHT. I don’t think it can be done. I think they would
have to suspend UOCAVA, the Uniformed and Overseas Citizens
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Absentee Voting Act, either suspend it explicitly, or more likely, as
sometimes happens in special elections anyway, just sort of ignore
it.

Senator CORNYN. Well, obviously, that is not a desirable result
under any set of circumstances.

Mr. WRIGHT. Right.

Senator CORNYN. But your testimony is that you really don’t see
preservation of military voting rights and special elections as com-
patible?

Mr. WRIGHT. Certainly not a snap special election. I think you
need 6 months.

Senator CORNYN. Well, I know in Texas we have four statutory
election dates that offer some sense of predictability, some oppor-
tunity for preparation if there is a vacancy and a special election
ordered by the Governor. But, of course, we are not talking about
that. We are talking about something that would start from zero
and have to gear up very quickly.

Mr. WRIGHT. But even with that, the service member or anyone
overseas or anyone that needs to vote by absentee ballot for what-
ever reason cannot even apply for an absentee ballot until he or
she knows there is going to be an election.

Now, we know there is going to be a presidential election a year
from this November. So if you wait too long to apply for your ballot,
the “own dumb fault rule” comes into play. My concern is about
those people who apply early but still don’t get their ballots on
time. But in a special election, there is no way to apply early be-
cause you don’t know your Congressman is going to die.

Senator CORNYN. Mr. Lewis, would you like to comment on that?

Mr. LEwIS. Yes. Some of that has been helped by the Help Amer-
ica Vote Act in the sense that they will then become registered for
the year, and so already we will know that they are military and
overseas. We can get to some of that; we can answer some of that.

If we have a minimum of 45 days, with then a period afterwards
in which we can still receive those ballots, we can indeed probably,
with all the transit time necessary, get the ballots out and get
them back. But it is going to be humping it, and it won’t get it for
all of them.

Mr. WRIGHT. The usual remedy for a UOCAVA violation is a
court order extending the deadline for the receipt of mailed-in bal-
lot from outside the United States. It was a 1982 court order in
Florida that is still in effect that provided for the ballots to be
counted up to ten days after the election in Florida for Federal of-
fices, President, Senate, and House.

But that would go against the whole idea of what we are talking
about here. You know, the whole idea is not only do we need to
have the election, but we need to figure out who is the winner and
send that person here to Washington to enable the House of Rep-
resentatives to have a quorum and to enact the Nation’s business.

Senator CORNYN. I guess we also have to be concerned about the
electorate knowing who the candidates are before they actually cast
a vote and the challenges associated with getting that information
to those voters. Perhaps there ought to be some provision made for
at least disseminating to those voters information about the duly
qualified candidates as part of that process.
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Dr. Ornstein?

Mr. ORNSTEIN. Just one point. If you take what Mr. Lewis has
said, 45 days being something where there is a consensus of elec-
tion officials that if they were absolutely pushed maybe they could
do it, although even with that we need caveats, then consider that
it will take ten days or so after that to go through and certify bal-
lots at an absolute minimum, then you are talking about having
under the worst case an entirely new body come to Washington,
probably including a vast majority of people with little experience
in politics or government, very few former members, for example,
and you need some time to organize the body.

Even now, when the House comes back with usually 90 percent
of its members continuing, they take several days to enact rules,
to organize, to select people for committees. Assume under the best
of circumstances two or three weeks before you could actually be
up and functioning, with most people not even knowing parliamen-
tary procedures.

So even with that, we are talking 3 months or more before you
could actually have a fully functioning Congress to begin to do
things like declare war or authorize the use of military force or
make appropriations. So under the best of circumstances, if we rely
on elections, we are still talking about a gaping hole in terms of
the amount of time where you are operating under marshal law.

Senator CORNYN. Mr. Hall, would you like to comment on some
of the other testimony by some of your co-panelists?

Mr. HALL. I think the one thing I would like to point out is I
think that Mr. Lewis is absolutely correct that you do have to take
into account that there is a minimum period that you have to have
to just prepare everything and then to count the votes at the end.
It may not be 45 days. You may be able to shrink that somewhat,
but the more you shrink into it, the more you impact the UOCAVA
population.

I think in some States, 30 days is generally the minimum that
they allow. You have to send out UOCAVA ballots by that point,
and so if you do cut into that time, if there is not another proce-
dure for these people to vote using the Internet or some other
mechanism, you start to impact their ability to participate in the
process.

Senator CORNYN. Well, of course, we also know there are other
requirements that don’t cover all States, but do cover some States
with regard to, for example, the Voting Rights Act and pre-clear-
ance requirements to any changes made that would have the poten-
tial of diluting or disenfranchising minority voters which present
additional challenges.

Mr. Lewis?

Mr. LEwiS. One of the things that Congress may want to think
about is looking at some methodology that would send experienced
legislators up here and some way of finding a way to include those
State legislators to get them up here so that they hit the ground
running rather than people, as Dr. Ornstein correctly points out,
who don’t understand the legislative process, who don’t understand
rules and procedure or how a bill gets passed or any of that other
stuff. So it may be that in your thinking you may want to look at
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how do you get experienced hands up here who can hit the ground
running.

Mr. WRIGHT. Something that occurred to me in listening to the
other testimony about the incapacitation issue is maybe if Senators
and Representatives would execute a power of attorney to someone
outside the D.C. metropolitan area. Maybe your campaign Chair-
man or some trusted person would have the power of attorney to
resign if you are in a hospital and comatose.

We have had circumstances where there were vacancies in the
House for extended periods of time because someone has had a
heart attack and doesn’t have the capacity to sign a resignation let-
ter. So it would serve that purpose as well. But certainly for the
emergency circumstance we are talking about, or if someone is
missing—you know, we are digging up the rubble of the Capitol
and maybe someone is still alive under that rubble, but more likely
they are not, but to resign so whatever the process is can get start-
ed.

Mr. ORNSTEIN. Let me say that the difficulty with that is you
would end up perhaps having a tragedy, taking people who might
be missing and then found again, or who might be incapacitated for
three or four or 6 months, and basically removing them from office
forever or for a very long period of time, something which is not
desirable.

You can deal with incapacitation, I think, in a very reasonable
fashion through this amendment process, where basically when it
is clear that people are incapacitated—and it can be done through
some power of attorney fashion or by other officials—there are ap-
pointments to replace them until those individuals themselves sim-
ply declare that they are ready to resume service. Then nobody is
unfortunately destroyed inadvertently or the entire election process
destroyed by this.

Senator CORNYN. Well, gentlemen, let me say how grateful I am
to each of you, and I know I speak on behalf of the Chairman of
the Committee and the Ranking Members and all members, that
we appreciate your testimony.

This is the beginning of our deliberations in this body on this
subject, not the end, and I hope that this hearing will generate a
lot of interest in the legislative branch to deal with this subject in
a responsible and comprehensive way.

This is, as I believe, Dr. Ornstein, you said, no longer the stuff
of a Tom Clancy novel. This is very real, and I believe that 2 years
is too long for us to actually be holding these hearings, but here
we are now. And so now we can control maybe not our past, but
our future in terms of the way we constructively deal with us and
each of you has made a great contribution to that effort.

Before we adjourn, I would like to again thank Chairman Hatch
and Senator Leahy. I will again say that we will leave the record
open until 5:00 p.m. next Monday, September 15, for members to
submit additional documentation for the record, and also to submit
any additional questions of the witnesses. So you might look for
those.
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With that, this hearing of the Senate Judiciary Committee is ad-
journed. Thank you.

[Whereupon, at 12:00 p.m., the Committee was adjourned.]

[Questions and answers and submissions for the record follow.]
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QUESTIONS AND ANSWERS

THE CENTURY FOUNDATION

formerly known as the TWENTIETH CENTURY RUND, the organization was founded in 1919

October 17, 2003

Senator Orrin G. Hatch, Chairman
Senate Committee on the Judiciary
224 Dirksen Senate Office Building
‘Washington, D.C. 20510

Dear Senator Hatch:

I appreciated having the opportunity to testify before the United States Senate Judiciary
Committee regarding “Ensuring the Continuity of the United States Government: The
Congress.” In response to your request for additional information, I am providing written
responses to the eight questions posed by Senator Patrick Leahy.

Question 1: What actions would States need to take in order to establish a streamlined
specially election process to allow the replacement of deceased or incapacitated House
members?

States would need to develop new election taws that could be used in this unique special election
environment. These new laws would contain procedures for special elections that allowed
localities to run elections in a way that would make the process faster and more expedient. In
many cases, this would mean freeing local governments to run elections in the way they saw
most fit. For example, California law required all voting for the October 6 special election be
done at poll sites, even though approximately 30 percent of voters will vote-by-mail using the
absentee voting process. It might have been much easier for some counties to use vote-by-mail
for the entire recall election, bypassing polling place voting entirely. State election laws for
elections after a crisis should ensure that local election officials are not bound into a system that
may not work effectively.

The laws in special elections could also mean dictating that certain election features would be
changed dramatically. For example, localities might freeze their voter rolls further out from the
special election date than would normally be the case so that election officials can focus on
managing the election itself.

States should develop these new laws in close consultation with interest groups—using a
planning process similar to those required under the Help America Vote Act. Congress should
consider requiring that all new state “crisis election” laws be pre-cleared both by the U. S.

1755 Massachusatts Avenue, N.W., Suite 400, Washington, D.C. 20036
tel. 202.745.5493 * fax 202.483.9430 ¢ web: www.icforg * email hali@tcf.org
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Department of Justice, which would already have to pre-clear all changes in states covered by the
Voting Rights Act, and by another entity, perhaps the Department of Homeland Security or the
Election Administration Commission, which would review these plans to ensure that they can
actually be carried out as written.

Question 2: Are there state or federal election laws that would impede expedited special
elections, and if so, please describe those?

Any federal or state laws that would impede an expedited election could vary by state and the
election process they use for an expedited election. As I noted in my response to question one,
state laws that require elections to be conducted in very specific ways—such as at a poll siteon a
single day—could cause problems for election officials. In order to avoid any delays, states
should be required to develop plays before a crisis occurs, especially if these plans would have o
receive pre-clearance from the Justice Department.

Question 3: What steps should the Federal Government take to assist the States in
developing and implementing special election processes to choose replacements for
Representatives who are killed or incapacitated by a terrorist attack?

There are several areas where the federal government can play a key role in assisting states
develop and implement special elections processes. First, the federal government can provide an
impetus to states to develop such plans by making this activity mandatory. The federal
government should consider enacting legislation requiring states develop “crisis election” laws
that would go into affect after a national disaster. Second, the federal government could provide
grants to states that would fund the necessary work developing these new laws. State election
laws are often quite complex, and the process of planning for such an election could be costly.
Third, the federal government can fund research into new voting technologies or voting
procedures that can be used in a special election. The United Kingdom’s Electoral Commission
has held experiments over the last two election cycles to determine how elections in the UK can
be made more effective.’ Similar research in the United States can lead to the development of
new techniques that can make quick special elections a reality.

Question 4: What are the processes for canvassing and qualifying provisional veting, and
are there ways to streamline these processes so that the outcomes of special elections can be
finalized in an expedient manner?

The canvassing process is perhaps the most important part of the election process because it is
here that all votes are reconciled and winners are determined. In many localities, the canvassing
process is made more difficult by the inclusion of large numbers of provisional ballots. For

! Information about these studies can be found at http//www.electoralcommission.gov.uk/about-
us/may2003pilots.cfm
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example, in Los Angeles County, it took almost two weeks to certify the 2001 mayoral election,
in large measure because of the time needed to verify provisional ballots.” There are, however,
other jurisdictions that have less flexible provisional voting procedures in that they attempt to
resolve a voter’s status before allowing them to cast a provisional ballot. In an extraordinary
election, state election law might have more constrained provisional ballot procedures so that the
election can be canvassed faster.

Question 5: Are there safeguards that election administrators can employ to protect
against fraud and disclosure of confidential information in the vote by mail process?

The vote-by-mail (VBM) experiment in Oregon is one of the best-studied forms of election
administration in recent years. A 1996 survey of Oregon voters found that less than 1/10th of
one percent of voters felt pressured to vote a certain way.® A VBM also does not have a direct
impact on direct impact on the mobilization or retention of the members of any political party,
but there is evidence that it boosts overall turnout by a small but significant amount.* These
studies of VBM have found no evidence that vote-by-mail promotes vote fraud. According to
the Oregon Secretary of State, Oregon has prosecuted only four cases of voter fraud since
VBM’'s inception.’

There are also many features to the way in which VBM is implemented that guard against fraud.
As the Oregon Secretary of State notes,

As VBM ballots are received in election offices, counties match
the signatures on the outer envelopes with the voter registration
card on file, using either an automated signature database or
manually checking the voter registration card. These signatures
serve as a virtual ‘poll book.”

In the VBM system, the signatures of all voters casting ballots are compared against their
signature on file, providing security that the voter and voter registration match. As states move
to statewide voter registration databases, it is likely that more and more of these processes will
become automated.

? A description of this process can be found in the report L4 Story that was originally written for the National
commission on Federal Election Reform. It can be found at

http://www.tef org/Publications/Detail asp?MtemiD=191.

3 Priscilla Southwell, and Justin Burchett. 1997, “Survey of Vote-by-Mail Senate Election in the State of Oregon.”
PS, Political Science and Politics. March: 53-57.

* See, for example, Adam J. Berinsky, Adam, Nancy Burns, and Michael W. Traugott. 2001. “Who Votes by Mail?
A Dynamic Model of the Individual-Level Consequences of Voting-by-Mail Systems.” Public Opinion Quarterly,
178-197; Priscilla Southwell. and Justin Burchett. 2000b. “Does Changing the Rules Change the Players? Vote-by-
Mail and the Composition of the Electorate, ” Social Science Quarterly. 81, 4: 837-845; Priscilla Southwell., and
Justin 1. Burchett, 2000a. “The Effect of All-Mail Elections on Voter Turnout.” American Politics Research. 28,
1 72-79.

* hitp://www.sos.state.or.us/elections/Publications/vbm.pdf
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Question 6: One concern with special elections is that ballot paper is not readily available
and efforts to obtain sufficient paper would delay a special election. Is it possible to store
ballot paper in advance to reduce the lead-time for printing ballots?

The federal government stockpiles a variety of items in case of a national emergency. For
example, the US Department of Health and Human Services (HHS) has a stockpile of 1.6 million
doses of potassium iodide, which helps prevent the development of thyroid cancer after exposure
to radiation. There are also stockpiles of smallpox vaccine and the Cipro antibiotic.

Given the capacity of the federal government to maintain stockpiles and to enter into contracts
that cover all jurisdictions, there is no reason why the government could not have stockpiles of
ballot paper—along with contracts with ballot printers—that can be called upon to ensure that
ballots can be produced on short-notice. According to several local election officials [ have
spoken with, ballot paper, when stored correctly, can easily be kept for two to three years. If the
federal government was to stockpile ballot paper, they could replenish this stock on a regular
basis, selling ballot paper to local officials and buying new stock from the private sector (which
would also have no net effect on ballot paper supplies or sales).

Question 7: What is the shortest period of time in which a special election can be held, if
the voting needs of overseas civilian and uniformed military personnel are to be ensured?

Currently, the Federal Voting Assistance Program encourages states and localities to send
absentee ballots to the uniformed personnel and overseas civilians covered by the Uniformed and
Overseas Civilian Absentee Voting Act (UOCAVA) at least 30 days prior to an election. FVAP
has determined that this is the minimum amount of time that is needed to ensure that ballots can
be sent to voters and returned to the election official in time for it to be counted in the election.

However, several factors are likely to make serving this population easier in the future. First,
Title VII (Voting Rights Of Military Members And Overseas Citizens) of the Help America Vote
Act contains a variety of provisions designed to make it easier for local election officials to
maintain accurate records of UOCAVA voting, as well as ensuring that individuals who file a
Federal Post Card Application remain registered as a UOCAVA voter for two federal election
cycles. Second, the technological innovations mentioned in the next section are likely to
improve the ability of UOCAVA voters to get their ballots back to election officials in a timely
manner. Both of these innovations will likely make it easier to hold special elections in 30 days
or less in the future.

Question 8: Are there voting technologies or methods planned for the near future that will
reduce the time required to hold a special election?

Over the long-term, technology is likely to change the way voting is conducted, especially as the
security of the Internet and wireless technologies are improved in response to pressures from the
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government and the business community, which relies on the internet for more and more of its
commercial activity.®

In the short-term, the effectiveness of Internet voting as a system for making special elections
easier will be tested as a part of an Internet voting experiment that will be conducted during the
next general election. In 2004, the Federal Voting Assistance Program (FVAP) will be
implementing a pilot Internet registration and voting system—the Secure Electronic Registration
and Voting Experiment (SERVE)—that will be used in more than 50 counties in approximately 6
states. This systern will test to determine how effectively an Internet system can serve the

unique needs of the approximately 6 million UOCAVA voters.

According to reports by the General Accounting Office and the Department of Defense Inspector
General, there are a variety of factors that hinder effective voting by individuals who are
overseas at the time of elections.” SERVE is designed to overcome several of these factors,
including reducing the transit time for batlots and registration materials between the voter and
the local election official. FVAP has also worked with states and localities to determine if it is
possible to expedite the election process by having ballot materials sent between voters and local
election officials by fax and email. These efforts are also designed to overcome the time
constraints inherent in moving voting materials between local election officials and voters.

I appreciated having the opportunity to speak with members of the Committee about this
important issue. If I can be of additional assistance to you or the Committee, please do not
hesitate to contact me.

Sincerely,
/s/

Thad E. Hall

© These issues are discussed in the book Point, Click, and Vote: The Future of Internet Elections, written by R.
Michaet Alvarez and Thad E. Hall (forthcoming December 2003, Brookings Institution Press).

7 “Blections: Issues Affecting Military and Overseas Absentee Voters.” GAO-01-704T, May 9, 2001.
http://www.gao.gov/new.items/d01704t.pdf “Elections: Voting Assistance to Military and Overseas Citizens
Should Be Improved.” GAO-01-1026. September 28, 2001. http://www.gao.gov/new.items/d011026.pdf. “Overseas
Absentee Ballot Handling in DoD. Department of Defense, Office of the Inspector General. June 22, 2001.”
http://www.dodig,osd.milaudit/reports/fy01/01-145.pdf
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Website: www.electioncenter.org Email: electioncent@pdqg.net

September 29, 2003

Response to Senator Patrick Leahy’s questions on Senate Testimony given 9-9-03

Senator Leahy:

Question

1. In your written statement, you indicate that election administrators could conduct an election
in 45 to 60 days. Is this the time frame for precinct-based voting? If so, how would this
range change if election administrators conducted the election by U.S. Mail, or if they used
mail voting in combination with online voting for overseas voters and early voting for the
disabled?

At the time I had prepared my testimony for the Senate, I had not yet heard back from the state
election directors of Oregon (100 percent of elections by U.S. Mail) and Washington state, where
approximately 54% of their voters vote by mail. Now that I have those responses, I can more
fully answer your questions.

My comments on the 45-day to 60-day time period were based on precinct voting. We know we
can do this because we are already doing it in several of the states for special elections within
this time frame and it allows the normal process to work. This 45-day time frame usually,
however, does not include the back-end of the process for vote canvassing (qualifying the
official vote totals by including the absentees still arriving after an election and/or provisional
batlots and qualifying any questioned/challenged ballots). We feel we can complete most of
those within the total of 60 days, but some states clearly need all the additional days possible
because they have such a high volume of provisional votes.

According to the directors of elections in Washington and Oregon, it appears that they would
need 54 days to do an all mail ballot election. Time is needed to order ballot paper, get it
delivered to special ballot printers (these are not just run at the local Quick Copy), printed,
prepared for mailing, mail transit time, returning to the elections office via the mail, and then
opened and processed. If ballots are to be read by balloting counting equipment, they have to
meet exacting standards of opaqueness; sizing; printed with exacting timing marks to assure that
they count accurately and read ballot positions in the correct spots; are printed so that candidates
and balloting spots are not within the range of a fold on the ballot so that it could be misread, etc.
For example, we can’t just order the ballot paper ahead of schedule because it has a tendency to
degrade over time and to absorb moisture and swell the paper to where it can’t be processed
accurately. And there are only a small number of qualified ballot printing firms in the U.S. I truly
am trying to provide the ‘thumbnail’ version here to show the complexities of this. And, of
course, this depends on the U.S. Postal Service being able to accept and deliver ballots.



42

What I find with the statements that we could use internet voting for the military and overseas
voters is the naive assumption that the Defense Department will be able to use its computers in
times of a national disaster. The military and overseas internet voting experiment is not designed
to be even of the same caliber of protected software as those of military defense standards and
yet there is the mistaken notion that it is likely to be available for use for voting.

If whoever and whatever has the capability to wipe out a significant portion of the U.S.
Congress, administration, etc., why is there the belief that internet services will be available?
Isn’t one of the first rules of engagement to knock out the ability to communicate and thereby
disrupt the government and operation of the opponent’s ability to have cohesive action? Are we
to assume that the terrorists or engaging armies are going to leave us with the capability to use
the internet to allow our military to vote? Seems far fetched.

I am all for “early voting” of the disabled in such an instance, as the question implies. But how
do we vote early in such an instance? We don’t know the election is going to be scheduled until
it is scheduled. This is not an anticipated event but rather a reaction to an unanticipated event.
And, remember, that for the vast majority of disabled, transportation is the single largest factor in
being able to vote in person, and scheduling that well ahead of time is the necessity not the
exception. If we set up early voting in a location or handful of locations, can the majority of the
disabled get to it quicker and easier than precinct based voting? It is why many of the disabled
and elderly choose to become “permanent” absentee voters in states that allow such, so they can
vote by mail. Then we are back to transit time and printing issues for absentee ballots.

Senator Leahy, you and your colleagues and staff are just beginning to see the complexities we
face all the time in conducting elections and especially quick elections. We don’t want to make
this difficult and I certainly don’t want folks to feel we are establishing barriers in any of this.
We are simply pointing out reality and just how long it takes to have an election that would be
recognized as a valid election by America’s voters.

Some have suggested that we just print Xeroxed ballots, mark them by hand and count them by
hand. And we can do that. But consider what that really means. There are currently 150 million
registered voters in America and in the 2000 Presidential Election, there were just less than 101
million actual voters...and the news media and others have decried that as only roughly half of
the potential voters aged 18 and older in America.

If we have a national disaster that wipes out most of Congress and significant portions of the
Federal government, does anyone honestly believe that our numbers of voters will not
significantly increase for this special election to reconstitute Congress? The daunting task of
counting 100 million votes by hand and having the results known within a short time is almost
beyond comprehension. But if we increase it by 25% or 50% or even 75% due to a wave of
patriotism as a reaction to the national disaster, we could be counting votes for weeks on end.
And we know for a fact, that human counted ballots are far less accurate in such large numbers
than ballots counted by voting equipment.
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Question

2. In your written statement, you conclude that “Federal law here will definitely have to
vacate all of the state laws concerning these practices [process and qualifications] in
order to stay on the Federal timetable.” Given that the Constitution indicates a clear
preference for states’ developing and implementing their own elections, shouldn’t the
States decide what processes and qualifications they believe should be changed in order
to meet a deadline set by the Federal Government?

Alas, any discussion here is likely to result in a continuous circle with all due respect to the
chicken-and-egg conundrum of the ages.

For instance, a pending Federal bill, calls for Federal elections within 21 days. How do we do
that using the states’ prescribed methods for selection of candidates through primary elections?
How do we reconcile states that indicate a cutoff of voter registration 30 days prior to an
election? Are all voters now magically eligible? Or only the ones who were registered prior to
the call of this emergency election? What do we do with the military and overseas voters? The
only prudent answer is that we must rely on absentee ballots for those voters because we have to
assume that an internet capability will simply not be useable for such an election. If there are
absentee ballot rules and procedures by the states that require that you have requested an
absentee ballot 30 days prior to an election, do we just serendipitously shorten this time frame
even though required by state law?

Do we allow states such as California to follow its normal process of qualifying provisional
ballots? They now take (and need) 28 days to fully research and resolve provisional ballots. Los
Angeles County alone had 101,000 provisional ballots in the 2000 Presidential election and
qualified 61,000 of those. If we don’t have a Federal law that overtakes these kinds of processes,
how do we produce a national result within the time frame allowed?

If the law that allows for emergency elections does not overtake the laws of the states for the
elections, then there is little ability to wave off normal processes and requirement which can and
will delay the ability to conduct the “emergency” election.

Another example: we have state laws requiring poll workers to live within the precincts in which
voting is conducted. In an emergency election is this necessary or prudent? We will almost
assuredly have some difficulties coming up with enough poll workers for precinct-based voting
if this election looms large due to reaction to the national disaster. Can we override state laws
concerning poll worker training and the schools required? Can we override state and Federal
labor laws that would preclude us from pressing into service city and county employees and the
overtime that results from working a polling site 12, 14 or 16 hours? Without those employees,
it is less likely that we can conduct such an emergency election.

Without belaboring each and every kind of law that would need to be taken care of in order to
make this work, it is unlikely that a 21-day election would be able to be conducted without such

efforts. Certainly, if we allow the elections to proceed more on the 45-day to 60-day scenario,
we would have to be less reliant on Federal laws overriding state laws. In the shortened time
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period we have to completely retrain the poll workers; in the longer period, state laws and
training still prevail.

End analysis is that if you allow more time for the “emergency” election and allow it to operate
more like the special elections we already conduct, then there is less need for these measures.
Then we can allow time for the printing of ballots, mailing of ballots, return of ballots,
qualification of ballots on the back end, etc. In a true national emergency, we don’t need the 90
to 150 day requirements that many states now have for special elections We know we can
conduct reasonable elections within a 45 to 60 day time period, because we have numerous states
that already do so for special elections.

But, unless the Congress is prepared to overwrite state laws that govern the voting process for
anything less than 45 days, it will require Federal laws superseding state laws for the emergency
election. Additionally, all must realize that 45 days is the minimum and does not include all of
the back end processes to wrap up the election.

Finally, any substantial shortening of the election processes almost guarantees court challenges.
‘What will be required to get courts to speed up their decision making in a severely short election
cycle? And will those legal challenges be allowed under existing state law? Or will it require
new legislation that requires courts to use new Federal laws?
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American Enterprise Institute

Responses to Questions by Senator Patrick Leahy regarding the September 9, 2003
hearing of the Senate Judiciary Committee on “Ensuring the Continuity of the United
States Government: The Congress”

Question 1: “In your submitted testimony, you state that elections are complex because
among other things, poll sites have to be secured and poll workers hired. Do you agree
that mail voting or online voting would decrease some of this complexity and reduce the
time required to hold an election?

Answer: The process of voting is complex whether it is voting by mail or votingin a
polling place. In the testimony submitted to this committee by Doug Lewis, he surveyed
election administrators from around the country and found that voting by mail would
require a longer time frame than voting at a polling place. As a whole, election
administrators responded that 45 days was the bare minimum time for holding an
clection, with 60 days a more reasonable minimum. In addition, 10 additional days
would be needed to canvass the vote and certify the results. Election administrators from
Oregon, which votes exclusively by mail and Washington, which typically has over 60%
of its votes cast by absentee ballot, indicated that it would take a bare minimum of 54
days with additional time to canvass the vote. The California recall election, with up to
2.1 million absentee votes and the potential for delays of four to six weeks after the
election itself, underscores the reality that vote by mail is no panacea. Online voting
poses such security challenges that it is nowhere close to a viable option, and won’t likely
be for many years—not to mention the fact that it, like vote-by-mail, loses entirely the
privacy of the voting booth.

Finally, even if there were a particular system of elections that would modestly speed up
the conduct of elections, there is great diversity in this country as to how elections are
conducted, and it may not be wise to impose one system of election on all states. Many
states, for example, rely on a system that holds political primaries to choose party
candidates rather than letting party bosses select them. A bill that would requirea 7, a
21, or a 35 day election would require all states to forego primaries. A bill that would
require voting by mail would require radical changes in almost all of the state’s electoral
processes, and for those changes to work well, they would have to be used and tested in
ordinary elections not employed for the first time after a catastrophic attack.

Question 2: “In your submitted testimony, you question whether an expedited special
election would allow time for debates, election advertisements and media scrutiny.

a. It has become customary for us to see well-packaged ads and highly
publicized debates, as well as receive round-the-clock media scrutiny, but do
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you believe that these aspects have become so integral to the election process
that a fair, democratic election cannot be conducted without them?

b. Would it also be effective to orchestrate a one-time all-candidate debate that
would be publicized through live broadcast and thorough reruns?

c. Given that the Nation would need leaders who had the experience to hit the
ground running in such a crisis situation, do you agree that the most viable
candidates would already be familiar to the voting public and might not need
as much pre-election introduction as an unknown or inexperienced candidate?

Answer: I believe that a real campaign requires time for voters to weigh properly the
strengths and weaknesses of the candidates. An overly-short election period would not
allow for candidates to the media and voters to scrutinize candidates, for candidate
mailings, for grassroots efforts, etc. I favor the idea of broadcast of candidate debates,
but I would hesitate to limit it to one debate, where a single mistake could wholly drive
the outcome of an election. More would be better. There is no way to get around a
reasonable time period for candidates to reach out to voters and for voters to deliberate,
If you shorten this period too much, you will have had an election, but it will not have
been a democratic election.

I favor the alternative of emergency interim appointments to fill vacancies until elections
can go forward. This would allow for vacancies to be filled immediately and for the
Congress to continue its operations. It would also allow for special elections to go
forward immediately on a timetable that states determine is feasible and allows voters an
opportunity fo cast an informed vote.

As for the question of experienced leaders, it would be preferable to have experienced
leaders in the case of a crisis. The system of temporary appointments would very likely
yield experienced leaders, retired members of Congress, for example, to assume office
immediately after a catastrophe. Voters, however, would be able to decide whether they
wished to continue these experienced leaders in office when special elections were held.
A system of expedited elections would not guarantee the election of experienced people
any more than other methods of filling vacancies. Parties in many cases would be
tempted to choose well-known celebrities over highly experienced political or
governmental figures, who might not be as broadly known to the voting public.

Question 3: One of the concerns in your submitted testimony is that unregistered voters
could be disenfranchised in an expedited special election. Even assuming that you are
correct, do you not agree that the risk of disenfranchising unregistered voters is less anti-
democratic than the certainty of disenfranchising a// voters, registered and unregistered,
through the temporary appointment of replacement Members?

Answer: A system of very expedited special elections would risk disenfranchising large
numbers of voters. Unregistered voters, absentee voters and overseas military voters
would surely be disenfranchised by a seven day special election as is proposed by the
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Sensenbrenner bill. Also, even with an expedited election, there would be vacancies that
would last for weeks or months where large parts of the country would be effectively
disenfranchised because they would have no representation until elections took place.
Finally, if there were a sufficient number of vacancies to stop the House from functioning
altogether, all voters would be effectively disenfranchised, as no representative could act,
and the executive would go completely unchecked.

A system of emergency interim appointments would in no way disenfranchise voters—it
would be followed as quickly as possible with elections to fill the seats. The election
process would commence immediately after an attack. I must emphasize that we do not
propose and would not accept emergency interim appointments without elections that
would follow expeditiously; the two are and should be inextricably linked. I also want to
reemphasize that no special election process can deal adequately with the problem of
incapacitation. If large numbers of lawmakers are incapacitated for weeks or months
with, say, inhalation anthrax, the only way to replace them via expedited elections is to
oust them from office, an unacceptable outcome when these victims of a terrorist attack
would be able to resume their offices sometime later in their terms. For incapacitation, a
greater threat to both houses of Congress in the age of terrorism perhaps than widespread
deaths, emergency interim appointments would be the only way to ensure a quorum and
the ability to function as a legislative body.
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National Defense Committee
Rear Admiral (Ret.) James J. Carey--Chairman
Samuel F. Wright--Director, Military Voting Rights Project

1201 S. Court House Rd., #735 * Arlington, VA 22204
'703-486-4247(voice) 703-486-1274(fax) * email: samwright50@yahoo.com

September 29, 2003

Senator Orrin G. Hatch

Chairman, Senate Judiciary Committee
United States Senate

Dirksen 224

Washington, DC 20510

Re: Response to written questions--September 9 hearing on Continuity in
Government

Dear Senator Hatch:

Thank you for your letter of September 23, forwarding to me the questions of
Senator Leahy, following up on my September 9 testimony. Thank you especially for
giving the National Defense Committee (NDC) and me the opportunity to testify. As you
will recall, that hearing dealt with competing proposals to address the catastrophic results
of a successful terrorist attack on the Capitol. Under the Constitution, Govemors can
appoint Senators, but not Representatives. Senator Cornyn, who chaired the September 9
hearing, favors a constitutional amendment allowing Governors to make temporary
interim appointments to the House, but only in a case of dire national emergency caused
by mass deaths of House members.

Representative David Dreier testified, along with Representative Brian Baird, on
the first panel on September 9. Representative Dreier opposes the proposed
constitutional amendment and has offered legislation providing for “snap elections” in
just three weeks to fill catastrophic mass vacancies in the House. I testified on the second
panel, to the effect that military personnel and other absentee voters would be inevitably
disenfranchised in such a snap election.

Senator Leahy’s question refers to the Department of Defense (DOD) pilot
projects on electronic voting in 2000 and 2004. T am happy to respond, but let me
emphasize that I have no official U.S. Government responsibility for these pilot projects.
You may wish to address your inquiry to Ms. Polli Brunelli, the Director of DOD’s
Federal Voting Assistance Program (FVAP). Her telephone number is 703-588-1584.
Her e-mail address is brunellip@fvap.ncr.gov.

In 2000, the DOD electronic voting pilot program was originally advertised as
including 500 military personnel in five states. Early in the process, for reasons never
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made clear to me, Missouri dropped out. Then, the project was to involve 350 military
voters in four states, but in the final analysis only 84 voters participated in this pilot
project. As you can imagine, the cost-per-voter was enormous due to the up-front
computer and software programming costs, but the pilot at least served to validate the
concept. 1believe that all 84 votes were in fact counted. Iam not aware of any particular
problems encountered.

DOD did not conduct an electronic voting pilot program in the 2002
congressional elections, but it is planning to conduct a much larger project called SERVE
for 2004. The SERVE project is to involve 100,000 voters in ten states in the 2004
presidential election. Iinvite your attention to www .serveusa.com.

We (the NDC) are impressed with the scope of the arrangements that are under
way, but we are concerned about a possible recurrence of the 2000 experience, when the
number of personnel actually participating ended up being much fewer than originally
advertised. For example, the SERVE web site lists Minnesota as one of the states
participating in the 2004 project. Rear Admiral (Ret.) James J. Carey, Chairman of the
NDC, contacted Minnesota Secretary of State Mary Kiffmeyer by e-mail. Secretary
Kiffmeyer’s Elections Division responded, stating that the SERVE web site is in error
and that Minnesota will not in fact be participating.

Even if 100,000 service members participate in 2004, that still leaves more than
1.3 million personnel who will need to vote the old-fashioned way, by “snail mail.” As a
nation, we still conduct military absentee voting in much the same way that we did in
World War II and the Korean War, by shipping pieces of paper around the world. As you
can imagine, there are three time-consuming steps in the absentee voting process. First,
the absentee ballot request must travel from the voter to the election official by mail.
Second, the unmarked ballot must travel by mail from the election official to the voter.
Finally, the marked ballot must travel from the voter back to the election official by mail.
Each of these steps can take weeks if the postal service must be used, but only seconds if
secure electronic means are authorized. If the service member is on a ship or submarine
at sea or has been deployed from his or her regular duty station to a combat zone, mail
transmission can take months.

We (the NDC) are firmly convinced that electronic voting, with appropriate
safeguards, is the only way to enable overseas military personnel to vote with some
reasonable assurance (i.e., greater than 90%) that their ballots will be counted. The
success rate in traditional military absentee voting, by mail, is less than 60%. Only
slightly more than half of the military personnel who try to vote (i.e., complete and
submit Federal Post Card Applications) are in fact able to cast ballots that really are
counted,

We (the NDC) are optimistic that the majority of military personnel will have the
opportunity to vote by secure electronic means by the presidential election of 2008, or
perhaps 2012. But electronic voting for unanticipated, and unanticipatable, special
congressional elections is still many decades away, in our view. The September 9
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personalized letters to each of the 51 Chief State Election Officials (CSEOs). We have
asked the CSEOs to pass along copies of our letters to local election officials in their
respective states. However, we do not depend entirely upon the CSEOs. We are also
communicating with local election officials directly. We have already obtained and
tested fax numbers and/or e-mail addresses for most of the 5,000 local election officials
who administer absentee voting for Federal elections.

Thank you again for giving the NDC and me the opportunity to testify and to
respond to these follow-up questions. Ihope that this letter is helpful to the committee in
its deliberations. Please let me know if you need further information from me.

Very respectfully,

" Samuel . Wright
Enclosures

Copy to: RADM James J. Carey, USNR (Ret.)
Ms. Polli Brunelli
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NATIONAL DEFENSE COMMITTEE

Rear Admiral (Ret.) James J. Carey--Chéirman
Samuel F. Wright--Director, Military Voting Rights Project

1201 S. Court House Rd., #735 * Arlington, VA 22204
703-486-4247(voice)” 703-486-1274 (fax) * email: samwright30@yahoo.com -

COMMUNICATE WITH YOUR MILITARY
CONSTITUENTS-- FREE

The Department of Defense (DoD) operates the Voting Information Center
(VIC) to help military personnel and others inform themselves about elections and public
affairs in their home States and congressional districts, so that they can cast informed
absentee ballots. Military personnel and others call the VIC toll-free from all over the
world on DoD's telephone system or at 1-800-438-VOTE to listen to messages recorded
by Governors, Senators, and Representatives.

Military personnel do vote. According to a DoD survey, 64% of active duty’
service members voted or attempted to vote in the 2000 Presidential election, 13% above
the overall national voting rate. Military ballots have determined the outcome of
many impurtant elections in recent years, -

Of those military personnel who voted in the last Presidential election, almost . -
90% did so by absentee ballot. Service members normally vote at home, by mail, notin
person where they are currently stationed, even when they are stationed within the United
States. In other words, most of the military personnel who vote in your State or district
are not physically present there on election day or in the months leading up to the
election. As a result, they do not have the opportunity to watch local television, listen to
local radio, or read local newspapers in your State or district. During the campaign, they
du ot receive visits from "precinet captains” or calls from "phone banks." They receive
little if any political direct mail.

The VIC was established to give military personnel a way to find out about
elections and public affairs in their home States and congressional districts, but the
system currently is of little use because so few officials have recorded messages. Asof
August 22, 2003, only one Governor, 21 Senators, and 145 Representatives had recorded
messages. For all other officials, callers hear a "default message" saying "No message
has been recorded.” -

Please record a VIC massage as soon as possible. Contact Mr. John Godley of
Dol)'s Federal Voting Assistance Program at (703) 588-1584. He wiil give you a
telephone number and personal identification number that you will need to record your
message by telephone. To listen to existing messages, call 1-808-438-VOTE.



52

VOTING INFORMATION CENTER

DRAFT MESSAGE

Thank you for calling the Voting Information Center, and thank you for your

service to our country, Jam **¥rddibditt the United States Senator (Representative)
frorn *************.

First, let me say that I really appreciate the service that you and your colleagues in
the Armed Forces provide to our country. Were it not for your service, and the service of
your counterparts throughout our history, we would not enjoy the precious values of
liberty, freedom, and democracy. Along with my colleagues in Congress, I am very much
aware that freedom isn't free, and that the highest price is paid by those who serve in our
Armed Forces. The September 11 atrocities and our success in OPERATION IRAQI
FREEDOM have reminded us anew of this essential truth.

Ensuring our national defense must always be the first priority of our Federal
Government. That means ensuring that you are adequately paid and that our nation keeps
its promises to you. [t also means giving you the tools you need to do your job with
maximum confidence and minimum casualties. Unfortunately, during the Clinton
Administration our nation took an eight-year military procurement "holiday.” As a result,
many of you now operate and maintain ships, aircraft, tanks, and other pieces of
equipment that are substantially older than you are. Redressing this sad state of affairs is
my top priority in Congress.

Whether you serve within the United States or abroad, or even on a ship at sea,
you can remain informed about what I am doing on your behalf here in Washington,
Please see my web site at www. F¥rbkkidsat My staff and I keep the site updated on a

regular basis. You can also communicate with me via the web site or by e-mail at
************‘

I want to hear from you. After listening to this message, press ONE on your
touch-tone telephone, to be connected to my office here in Washingtoa. If you are calling
outside regular business hours, please speak distinctly so that we can understand your
message. Please include your complete name and mailing address (as well as e-mail
address) and your permanent home address in our state, so that I can respond to you.

If there is ever anything that I can do for you or your family, please do not hesitate
to get in touch with me. You can write to me at *¥¥¥¥sstiohatink,

Please realize that the prayers of a greatful nation go out to you and wish you a
safe and successful return to our state. God bless you, and God bless America.
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FEDERAL PERSONNEL VOTING FRANCHISE 21

I can give you a list of the States, when the ticket closes in the vari-
ous States, which I will be glad to submit to the committee if they
desire that information.

Mr. Hatzzcx. I would like to have thst in the record if we could

Mr. Bunwrsox. Without objection, it is 3o ordered.

Mr. Haxz. I will read it off. Some we do not bave information

Alabama, 21 da . .

Mr. Harrzcr, tdoyoumeanby2ldaysi = = .

My, Hazz It is the closing of the ticket, as I understand it

Mr. Carnigs. Is that the last day theyshall filet

Mr. Harw That is right. .

In.Arizona, 30 days. In Arkansas as I mentioned, it is 20 days.
California, I think, is 37 days. Am I right, Colonel Blocker? -

Colonel Brocxrs. Yes. .

Mr. Hawr, Colorado, 30 days. On Connecticut we have no infor-
mation here.

Colonel Brockezr. On this list, T might say, where there are no fig-
ures it means they are 45 days or more. Some of them are 60 and some
of them are 90. 1 just did not report those.

Mr. Harr, Delarware is 45 duys or more. )

On Florida I have no information. Have you anything on that?

Colonel Brockzn. That is one of those questionable States. TWhere
there is n question mark on the list it means the ballot will be sent
out when available or as soon as possible, something like that. . No
date is given.

Mr, Harr. Georgia has a new law. They have 70 days now.

Idaho is 30 days.

Ilinois is 30 days. Isthat right?

Colonel Brocezer. No; it is not. Illinois is one of the complying
States. )

My, Harr. T am sorry.

Mr. Vorserr. The primary is April 7.

Mr. Bavreer. What is Indianai

Mr. Hare. Indiana is 30 days.

Towa is 45 davs or more. Kansas is 26 days.

Rentucky. Do vou have any information on it?

Colonel BLocrer. A question mark.

Mr. Harr. Kentucky 1s when the ballots are available.

Louisiana is 30 days. and Maine is 37 to 40 days.

Maryland is a question inark here.

Colonel Brocser. Marvland is 55 days.

Mr. Haxr. Fifty-five days in Maryland.

Massachuset ts——m

Colonel Brocszr. When available.

Mr. Harr. No further information on that?

Colonel Brocgzr. No. It is when available.

Inasmuch as I prepared this, suppose I read these down for vou.

Mr. Harr. Fine.

Colonel Brocxzr. Michigan is 25 days. A question mark on that.
They have a new law recently, and I think that will be changed o 45
dayvs. Wehave not got any informartion vet.

{innesota is 12 days. Mississippi is 15. Missouri is when avail-
able. Montana is 30 days, Nebraska is 25 days, Nevada is 45 or over.
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34 FEDERAL PERSONNEL VOTING FRANCHISE

seas. and for 0 aTe overseas it s very dif
tQ_gec over Eﬁ?ﬁf be completed. and sent back 30-day

roq.
%’.—M I wonder sbout that. The law imposes the respon-
sibilicy on the services to expedite this matter of voting and to pro-
vide air m.nsdport and other things. Do you mean to say that you
could not send a ballot air mail to Korea and get it to s soldier over
there and back by air mail in time?

olonel Brocker. It seems unreasonable, I admit,  Myr. Halleck,
but here are the figures: From San Francisco to Seoul, Kores, is 9
days by air transport, and 6 days to come back. Now, that does not
take into sccount that MATS does not run a plane every day. It
does not take into account it will take probably 2 days on an average
from the capital of the State to get it into the mail and get it up thers
on board the plane, and then to start looking for this man. He may
be in Pusan or may be up on the line. Then they find him, and by
the time vou make allowances there, and ha takes it and acts on it,
and it roaybe takes him 2 or 3 days before he has a chance to sit down,
take 2 pencil and act on it, and then it starts back, adding days on days
there, I would sazqn 30-day turn-around from Seoul would be fast.

Ir. Moraxo. Is it possible for you to come back Tuesday with a
figure that would break down the number of voters that could vote
that met this eriteria, and then the number of States that permit 30
days. and then the number of States that require 25 days and so on—
break it right down to the final figure?

Colonel Brockez. Yes.

Mr. Moraxo. So we know exactly what it is.

Colonel Brocxen. We shall compile those, give them to the com-
mittee at that session.

Mr. BerrzsoN. Would you gentlemen submit them to the commit-
tee if you cannot be here personally?.. Is that all right?

Mr. Moraxo. Yes.

Coionel Brocker. Yes, sir,

Mr. Berurson. Mr. McCormack. I know the time is short——

3r. McCorrxrack. I would like to hear Dr. David.

Mcr. BrruzsoN. Can you not be with us Tuesday?.

Mcr. Davin. I have urgent business in Chicago. I planned to goout
tomorrow, but I could bs here tomorrow morning if that opportunity
were available. I could stay over.

Mr. McCorstack. I am afraid tomorrow morning we will have to
meet at 10 o'clock. .

Mr. Berizsoyn. Mr. MceCormack, if you would—I am simply advis-
ing with vou now—Ilike to hear Dr, David?

Lr. McCorxacy. It would be awfully nice if we could.

Mr. Brmzson. After all, you are the suthor of this legislation.

Mr. McCormacr. Thank you.

Mr. Brrreson. All right, Er. David. And if any members want to
direct questions to these gentlemen who have already made statements,
we will do so before we leave.

We wiil bear you now, Doctor.,
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In this report, the special committee of the American Political Scisoce Amocts-
u.on. has set forth & servicewen’s bill of voting rights, which I believe is so sound

and right that it deserves the support of the Congress and the coudxry :

“We betieve that all servicement of voting age, whether in the United States or
overseas, should have the righte-

“1. To vote without registering in person.

=2 To vote without parisg a poll tax,

~3. To vote without meenng unr bl sid

“4 To vote without meeting wmh lteracy and edmom ™
quirenments.

“5 To use the Federal posteard application for & ballot.

3. To receive ballots for priruary amd general elections {n time to vote

“7. To be protected in the free exercise of their voting rights.

“8. To receive essential informarion concernlog candidates and issues.

“9. To receive essentiul inforniation concerning the methods by which the
right to vote muy be exarcised.

“10. To receive essentinl informadon on the duty of ‘citizens in apiform’
ta defend our democruric iostitutions by using, rather than ignoring, their
voting rights.”

In contrast to these stondards, there are 24 of our States—exactiy bhalf—
in which miany of our soldlers, sailors. and airmen twill be unable to vote effac-
tively and easily i 1052, Serven of these States appear to bave laws that are in
conflict with the provisions of the Servicemen’s Voting Act of 1848, These Siates
eitber maitke ne pruvision ar all for absentee voting. or require regisoation by
servicemen in person. In addition. there are 17 States in which the statutory
taterval permitted between the sending out of the absentee ballots and the time
when the ballots must be returowi is so short that it will deprive service peopie
oversens of a decent chance to get their ballots back on time.

The report I am transmitrinz to the (ongress rec i3 wars af over
these (rfects, either throuxh special actinn by Srate lewisiatures or throagh wore
efcient and Sexible administration of State laws, or throuzh court action. It
alto recommends that the States take action to permit voting by spouses and
depesdents of persons serving in the Armed Forces, and by other civilians serving
oversens. [ hope ail State officinis concerned will take thete recotmuendations
to beart, and do all they can ro improve the situation in their respective States,
The best and most effective way to assure our service peuple of their right to
vote is through State action.

Some of the recommendations of the report are directed at the execndn
brasch nf the Federal Government, and are designed particulariy to strengthen
the administration of soldier voriog in tke Department of Defense. [ am sending
the report to the Secretary of Defense. requesting him to consider these recom-
meadarions, to act on them swhere possible, and to report prugress to we. The
Department of Defense has the iupormnt duty, not onty to facilirare voting,
but also to see to it that the informarion that service voters receive is presanted
{n 2 cumpletely fair and nooparrisan manner.

The Members of the Congress wiil be particniarly interestad in the recom-
mesdations made for Federal legisladon. The committee recommends o long-
range program which will encourage tervice voting, provide adequate votisg
information to service peopie. and require regular reports 10 the Congress on
the manner and extent of soldier voting.

As & first step, the commirtee recomumends that the Congress continme in effect
egsung starmtory provisions afirming the right of tervice peopie to vote. These
provisions, which are contained in the frst two secdons of the Servicemen’s
Vodng dct of 1348, are, by their terms. efective only “in time of war,” and will
therefore lapse when the peace treary with Japan comes into effect [ have ab-
resdy cailed this problem to the artention of the Congress in my commauanication
to the Vice President and the Speaker of the Bonae concerning the proposed
Emergency Powers Extension Act

In addition, the committee recommends that the Secretary of Defense report
bieanially to the Congresa. commencing ia January 1933, on action taken by the
respective States in carrying out the Servicemen's Voting Act. The committee
further recommends that the Secretary of Defense. in cooperation with the
Buresa of the Censos and the several Stazes, be required to compiie and publish
starisdeal reports on the number of appiications and executed bailots received
from servicemen in each State. as twvell as the number of servicemen of voung age
in each State. Such information will serve as a basis for improving existing
laws and procedures in the Light of experience. In order to acquaint servicemen




57

SUBMISSIONS FOR THE RECORD

Senate Committee on the Judiciary
Testimony of
The Honorable Brian Baird (D-WA)
10:00 a.m., Tuesday, September 9, 2003
Room 226 Senate Dirksen Office Building

It is a privilege to testify before this distinguished committee today and I commend the Chairman
and Ranking Member for their recognition of the importance of this issue and their leadership in
seeking solutions to this grave problem.

To underscore the significance of this hearing, imagine the following event. The American
people are going about their daily lives when television and radio broadcasts are interrupted with
the news that a nuclear weapon has been detonated in the nation’s capitol and all members of the
Congress, the President and Vice President, the Supreme Court, Cabinet members, and thousands
of government workers and residents of Washington DC have been killed.

‘We must make every effort to prevent such an event from ever happening, but we must also
recognize that terrorists have the desire and may have the ability to obtain nuclear or chemical
weapons. Should they use such weapons, all or nearly all members of the House and Senate
could be killed or incapacitated immediately and without warning. As discomfiting as this reality
may be, it is reality. To believe and act otherwise is wishful thinking at best and irresponsible at
worst.

Yet, as it stands now, two years after September 11%, we do not have coherent, constitutional
valid plans for assuring the continuity of our government. This is unacceptable.

Since September 11, 2001, a working group within the House of Representatives, and an
independent commission headed by Norman Ornstein and Thomas Mann have engaged in a
careful review of the Constitution, Presidential succession acts, House rules, and other
procedures relating to continuity. These reviews have revealed severe problems that could
Jjeopardize the security and orderly government of our nation.

In my comments today, I would like to briefly summarize the key obstacles to orderly continuity
in the House, respond to some of the positions taken by critics, and offer a proposal which I
believe would assure continuity of House functions in the event of a crisis.

The chief concern regarding continuity of Congress pertains to the functioning of the House of
Representatives. As you know, vacancies in the Senate can be filled in most states by
appointment from the Governors. House vacancies, under the Constitution, must be filled by
direct election.
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All those who serve in the House are proud of this tradition and hold dearly to the principle that
1o one has ever served in the House who was not directly elected by the people. If the Congress
were to be destroyed in a nuclear, biological or chemical attack, it would be a unprecedented
event. New conditions demand new responses.

The problem this scenario creates is that large losses of House members would leave the House
to function with just a handful of individuals (which is theoretically allowed under House rules,
but of questionable constitutional validity or public acceptance). Or, if there were no survivors
and all House members were killed or incapacitated, there would be no House of Representatives
at all, leaving such fundamental constitutional functions as appropriating funds, declaring war,
approving Vice Presidential nominees if necessary, etc. to be attended to either through extra-
constitutional means or to wait until elections could take place. Again, as it stands today, no one
really knows what would happen because we are not adequately prepared to deal with these
circumstances. It is, however, questionable to hope or trust that in the event of such a profound
crisis all the survivors would somehow magically “do the right thing”. Crisis can provoke a
number of reactions, but universal sagacity can not be counted among them.

Some who insist that there be no deviation from direct election to the House have argued that it is
acceptable for the House to function with as few as three or conceivably even with a single
member. Others have suggested that having no House at all for many weeks or months is
perfectly acceptable. 1believe such positions do a disservice to the intent of the Constitution, to
the people we represent, and to the House of Representatives as an institution. I also believe that
inaction, knowing what we now know, is an equal disservice. As an alternative, and with great
reluctance, I believe it will be necessary to amend the Constitution to provide for a more orderly
and expeditious means of temporarily, and I underscore temporarily, replacing House members
until special elections can be held in an orderly, responsible manner.

Fundamental to my concern about continuity in the House is respect for the key constitutional
principles of checks and balances and separation of powers. Ironically, those who insist that
nothing other than a House comprised of directly elected members, would, by their insistence,
likely leave the entire nation to be governed either by a handful of survivors, who in fact were
elected by only a small fraction of the population, or by people who were not elected at all. This
would likely include unelected cabinet members serving as President and Vice President,
appointed Senators, or possible even military generals declaring martial law. Lacking the checks
and balances of Congress, the Executive branch might claim unprecedented authority, including
the power to declare war and possibly even to launch retaliatory nuclear strikes. Leaving
unelected people to make such profound decisions with no checks at all is a strange consequence
indeed for those who hold so dearly to the principle of direct elections.

Another argument that is made against temporary appointment is that appointees would have an
unfair advantage in a subsequent special election. On the one hand the argument is made that the
voters must have the right to choose their representatives, but then the voters’ very abilities to
make intelligent choices is called into question by the assumption that the voters would
automatically choose the appointee over other candidates. This is not only intellectually
inconsistent, it is also contrary to the empirical evidence from elections following Senate
appointments.
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Further irony is added when proposals are made for expedited elections in which the major
political parties, without primary elections, would select candidates, then elections among those
candidates would be held within just a few weeks. Apparently, in the name of protecting the
appearance of direct election, the opponents of temporary appointment are willing to sanction
hastily arranged elections in which voters have limited choices of candidates and insufficient
time to make truly informed choices. What is more, such proposals assume, without experiential
evidence for support, that nationwide elections could in fact be arranged in just three weeks.
That assumption is contrary to the judgments of most state elections officials who have stated
that at a minimum two to three months would be needed to assure fair elections and full
enfranchisement of voters. Finally, even if elections could be conducted within several weeks,
which is highly questionable, it should reiterated that such proposals implicitly accept the
absence of a Congress for that time period.

Given the problems that would arise in the event of large losses of House members, and in view
of the problems created by waiting untill elections could be held, what alternative would do
justice to the functions of the House and preserve the principles of checks and balances and
separation of powers that have served this nation so well?

Based on the information from the Congressional working group and the independent Continuity
of Government Commission I believe the best, albeit not perfect, solution is a Constitutional
amendment authorizing sitting members to identify potential designees who would temporarily
assume the Elected Representative’s duties until special elections could be held. Draft language
for the proposed amendment follows, but let me first briefly outline its merits.

Briefly, the proposed amendment addresses the following problems:

1. Provides a mechanism for very rapid reconstitution of the Congress as a functioning
legislative body in the event of large losses.

2. Addresses concemns about appointments influencing the partisan makeup of the house
without inserting partisan language or requirements into the Constitution.

3. Provides for prompt restoration of representation in the event of extensive losses to a state
delegation or political party, but obviates determination of a triggering threshold of losses to
become effective.

4. Places responsibility for identifying potential temporary “Designees” with the person elected
by voters of a district to make decisions as their direct representative to Congress.

5. By referring to “Designees” rather than Representatives, does not violate the principle of
direct election to full membership in the House of Representatives.

6. Leaves to the States decisions about the time and place of special elections.

7. Does not set a fixed time for special elections to allow for extenuating circumstances that
might accompany a devastating attack.

8. Authorizes Congress to address incapacity statutorily.
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Proposed language to ensure continuity of House:

Upon election to the House of Representatives, each Elected Representative shall present to the
appropriate official of their states a confidential list of individuals who the Elected
Representative has thereby nominated for potential designation to service in the House in the
event the Representative dies or otherwise becomes incapable of fulfilling the duties of office.
All individuals so listed as potential designees must meet the Constitutional requirements for
service in the House of Representatives. Elected Representatives shall have the authority to alter
their list of potential designees at their discretion.

In the event of death or incapacity of an Elected Member of the House, the Executive of the
Member’s state shall select an individual from the Member’s list of nominees to serve as
Designee to the Congress until such time as the Elected Representative regains the capacity to
serve or a new Elected Representative is chosen through election. Designees shall be required to
take the oath of office and during the period of their service in Congress shall have all the voting
privileges and other rights and responsibilities of members elected directly. Designees shall be
counted for purpose of quorum counts and all legislation enacted during their service in the
House shall have the full weight of law. In the event that a designee chosen by the Governor dies
or becomes incapacitated before a special election can be held, the Governor shall select from the
Elected Representative’s list another individual to serve as designee. The Congress shall have the
authority under this amendment to define incapacity of members and to establish procedures for
making such determinations.
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Two years ago, America suffered the most destructive act of terror in our history. Congress responded to
that attack swiftly. The very next week, Congress appropriated funds to belster national security, stabilize
our economy, and provide for the families of the victims, and enacted legislation to secure our airports
and authorize the use of mulitary force. To date, however. Congress has failed to ensure that the vital
institutions of our government will continue to operate on behalf of the American people should another
attack occur.

Two years is too long. So this morning, we will consider what measures are necessary to guarantee
continuity of Congress. Next Tuesday moming, 1 will co-chair a joint hearing with the chairman of the
Rules Committee, Senator Lott, on long-needed reforms to the presidential succession statute. Future
hearings on the continuity of government are also planned,

Congress cannot constitutionally act without a majority of its members. Article L section 5 of the
Constitution expressly provides that *a Majority of each [House] shall constitute a Quorum to do
Business.” Our Constitution is explicit on this point, because our Founders believed it fundamental to our
representative form of government.

As Alexander Hamilton explained in Federalist 39, the Constitution empowers states 1o shut down
Congress by refusing to send representatives. In fact, during the first Congress, neither the House nor the
Senate were able to operate for an entire month, because a majority of Representatives and Senators failed
to appear for duty. Both chambers waited until “a quorum, consisting of a majority of the whole number,
[was] present.”

This vulnerability was deliberate. As one delegate to the 1787 Constitutional Convention in Philadelphia
urged his colleagues, “[i]n this extended Country, embracing so great a diversity of interests, it would be
dangerous to the distant parts to allow a small number of members of the two Houses to make laws.”

Congressional power exercised by just a handful of members is thus not only constitutionally dubious. It

raises serious questions of democratic legitimacy as well. The Founders properly rejected the notion that

a small body of members from one region of the nation might enact national legislation or confirm federal
officials to govern the entire country
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This commitment to federalism and national representation has a cost, however. Under the Constitution’s
requirement of a majority for quorum, terrorists could shut Congress down, by killing or incapacitating a
sufficient number of Representatives or Senators.

Our ability to ensure continuity of Congress under the current Constitution is woefully limited. States
have power to allow their governors to appoint Senators in cases of vacancies, and 48 states have elected
to do so. But the Constitution provides no immediate mechanism for filling vacancies in the House, nor
for redressing incapacities in either chamber.

Vacancies in the House can be filled only by special election. That takes months to conduct, for reasons
of mechanical feasibility, democratic integrity, and the rights of military and other absentee voters.
What’s more, incapacities cannot be addressed at all - and, although people often forget, this problem
affects the Senate no less than the House. If 50 Senators were in the hospital and unable either to perform
their duties or resign, they could not be replaced. The Senate could be unabie to operate for up to two full
election cycles — a four-year period.

Accordingly, the Continuity of Government Commission - a bipartisan panel of former Congressional
leaders and government officials from across the political spectrum — unanimously endorsed a
constitutional amendment to ensure continuity of Congress in cases of catastrophic attack. Just as the
Twenty-Fifth Amendment ensures continuity of the Presidency, the proposed amendment would ensure
continied Congressional operations following a terrorist attack.

The commission deserves respect und attention. Our hearing today will explore their recommendations
and other proposals.

As we mourn the tragedy of September 11, we should also take some comfort in the fact that further
attacks within our borders have been avoided thus far, in part because Congress has upgraded our ability
to prosecute the war on terrorism and reorganized our federal government to bolster homeland security.

Had the events of September 11 unfolded differently. however, none of this legislation might have been
enacted in timely fashion. United Airlines Flight 93 was likely headed for the Capitol. But for a late
departure and the ensuing heroism of the passengers onboard, Congress might have been destroyed.

In an age of terrorism and a time of war, few things could be more important than ensuring that the
United States government — the nation’s most vital instrument of national security — is failsafe and
foolproof, against even the most devious and destructive of terrorist plots. Nobody likes to plan for their
demise, but failure to do so is foolish and dangerous. We must begin the process of sending the message
10 terrorists that there is nothing they can do to stop the American government from securing freedom
here and around the globe. Two years is too long. and the time to plan for the unthinkable is now.,

And with that, [ would turn the floor over to Senator Leahy, and then to Senator Hatch,

30
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A Republic, if We Can Keep It

Amend the Constitution so a terrarist attack can't cripple Congress.

BY JOHN CORNYN
Tuesday, September 9, 2003 12:01 a.m.

After the Sept. 11 attacks, Congress responded swiftly in appropriating funds to bolster national
security, stabilize our economy and provide for victims' families. But while legislation was enacted
to secure our airports and borders as well as authorize the use of military force, Congress has yet
to act on one critical protection: Keeping the legisiature functioning in the wake of a future terrorist
attack.

Two years is too fong. So today I will chair the first in a series of hearings to examine weaknesses
in our government--and do something about it. We will consider what measures are necessary to
guarantee continuity of Congress.

Congress cannot constitutionally act without a majority. Qur Constitution is explicit on this point,
because our Founders believed it fundamental to our representative form of government. As
Alexander Hamilton noted in Federalist 59, the Constitution empowers states to shut down
Congress by refusing to send representatives. In fact, during the first Congress, neither the House
nor the Senate was able to operate for an entire month, because a majority of representatives and
senators failed to appear for duty. Both chambers waited for "a quorum, consisting of a majority of
the whole number.”

This vuinerability was deliberate, As one Constitutional Convention delegate urged, "in this
extended Country, embracing 50 great a diversity of interests, it would be dangerous to the distant
parts to allow a small number of members of the two Houses to make laws.”

Congressional power exercised by just a handful of members thus not only is constitutionally
dubious; it raises serious questions of democratic legitimacy as well. The Founders properly
rejected the notion that a small body of members from one region might enact national legislation
or confirm federal officials to govern the entire country.

This commitment to federalism and national representation has a cost, however: Under the
majerity quorum requirement, terrorists could shut Congress down by killing or incapacitating a
sufficient number of representatives or senators.

CQur ability to ensure Congress would be able to continua to function under the current
constitutional restrictions is woefully limited. States have power to allow their governors to appoint
senators in cases of vacancies, and 48 states have elected to do so. But the Constitution provides
no immediate mechanism for filling vacancies in the House, nor for redressing the problem of large
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numbers of members in either chamber being incapacitated.

Vacancies in the House can be filled only by speciai election. That takes months to conduct, for
reasons of mechanical feasibility, democratic integrity, and the rights of military and other
absentee voters.

What's more, it is impossible to address the problem of incapacitated members. If 50 senators
were in the hospital and unable either to perform their duties or resign, they could not be replaced.
The Senate could be unable to cperate for up to four years.

Accordingly, the Continuity of Government Commission, a bipartisan panel of former congressional
leaders and government officials from across the political spectrum, unanimously endorsed a
constitutional amendment to fix this problem in cases of catastrophic attack. Just as the 25th
Amendment ensures continuity of the presidency, the proposed amendment would ensure
continued congressional operations.

As we mourn the tragedy of Sept. 11, we should also take some comfort in the fact that further
attacks within our borders have been avoided thus far, in part because Congress has upgraded our
ability to prosecute the war on terrorism and reorganized our federal government to bolster
homeland security.

Had the events of Sept. 11 unfolded differently, however, none of this legislation could have been
enacted in timely fashion. United Airlines Flight 83, which crashed in Pennsylvania, was likely
headed for the Capitol. But for a late departure and the ensuing heroism of the passengers,
Congress might have been destroyed, leaving the nation with no constitutional means of legislative
response.

in an age of terrorism and a time of war, few things could be more important than ensuring that
the U.S. government--the nation’s most vital instrument of national security--is failsafe and
foolproof, capable of surviving even the most devious and destructive of terrorist plots. Nobody
likes to plan for his own demise, but failure to do so is foolish and dangerous. We must begin the
process of sending the message to terrorists that there is nothing they can do to stop the American
government from securing freedom here and around the globe. Two years is too long, and the time
to plan for the unthinkable is now.

Mr. Cornyn, a Texas Republican, is chairman of the Senate Subcommittee on the Constitution, Civil
Rights and Property Rights.

Copyright © 2003 Dow Jones & Company, inc. All Rights Reserved.
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Hon David Dreier:

Mr. Chairman and Senators: Thank you for the opportunity to appear here today as I
view the question of dealing with mass vacancies in the House and the Senate as two
different questions. I commend you for your interest in how the House should
reconstitute itself following an attack that leaves a great number of Representatives
dead. Our potential demise is not a subject that any of us relish considering. However, as
we sit here on the eve of this anniversary of 9/11, this inquiry is certainly timely.

Mr. Chairman, I would like to submit my written statement for the record and offer
a brief summary of my remarks.

I would like to first quote a former colleague of yours from Mississippi, Senator
Stennis, who said:

“I believe it is one of the great heritages of the House of Representatives that no person
has ever taken a seat or cast a vote in that body except by virtue of election by the
people. That is a great pillar of our form of government. . ..”

As you know, the idea of a constitutional amendment to allow appointment of
Representatives following a national crisis is not new. During the Cold War a great
number of constitutional amendments were proposed and at least three passed the
Senate. However, even facing the prospect of mass attacks from numerous Soviet nuclear
warheads and chemical and biological weapons resulting in the decapitation of not only
the Capitol but most of our major cities, the House chose to not to amend the Constitution
to allow for appointments of its Members,

The House has always been known as the “peoples’ House” as the Constitution
requires under Article 1, section 2, that the House of Representatives “be composed of
Members CHOSEN every second year BY THE PEOPLE of the several states.”
(Emphasis added.) Many in the House revel in the fact that every Member of the body
has always been elected. There have been no exceptions, as that is what the Constitution
has dictated.

The Senate has always been filled differently from the House. Originally constituted
by appointment by the State legislatures, it was not until the Twentieth Century that the
Senate became directly elected through the XVII Amendment to the Constitution that
provides that “the Senate of the United States shall be composed of two senators from
each state ELECTED BY THE PEOPLE THEREQF, . . ..” (Emphasis added.)

The XVII Amendment further outlines how the executive authority shall issue writs
of election to fill vacancies, but the legislature from any State “may empower the
executive thereof too make temporary appointments until the people full the vacancies by
election as the legislature may direct.” Thus the Amendment calls for allows for
temporary appointment and election under control of the State Legislature.

So as the “Peoples’” House,” we have never contemplated appointment and as such we
want to preserve our distinct quality of being sent as elected representatives of the
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people. Our House elections take place every other year in an effort to best represent the
most current expression of the will of the people in each of 435 individual districts.

We hope, Mr. Chairman, that Senators will be able to understand why I, and many of
my colleagues, are pursuing a statutory approach pursuant to another Constitutional
provision, Article I, section 4. We contend that this provision is part of the Constitution to
allow the institutions to preserve themselves through elections, which Congress can
regulate. The provision states:

“The times, places and manner of holding elections for Senators and Representatives
shall be prescribed in each State by the Legislature thereof, BUT THE CONGRESS
MAY AT ANYTIME BY LAW MAKE OR ALTER SUCH REGULATIONS, except as
to the places of chusing Sénators.” (Emphasis added.)

‘We believe that a Federal law should be passed requiring the States to have a “mass
vacancies special election” within a very limited time period. I will talk about our
proposal later, but the real point is for you to understand that any Constitutional
Amendment calling for appointment of House Members will meet considerable
opposition by the House Membership complicating passage. I would urge you to examine
our approach as the best method of preserving our institutions in times of crisis.

Mr. Chairman, let me now turn to a discussion of the historical underpinnings of the
differences in the House and Senate on matters of election of their members.

Constitutional Background

Mr. Chairman, the Founding Fathers created a republic which has become the longest
continuous constitutional democracy in the world, and they did so with unparalleled
genius.

Beyond creating a masterful framework for our entire government, they balanced the
interests of small states and large, the citizens, and the needs of a fledgling democracy to
create a lasting democratic civilization. At the time the labored for a constitution in 1787,
the future of our nation was by no means secure. Their sense of “homeland security”
when they met in Philadelphia must have been very limited in those days as they faced
the threat of intrigues with Europe and the prospect of open war again, battles with
indigenous peoples, limited trade routes, uncertain crops, the ravages of disease, and
more.

The Framers of the Constitution did not come upon this great document in a single
flash of inspiration; rather, they spent months discussing, arguing, and voting on the
subject of how the government should be formed. In the end, they wisely created a House
and a Senate with differing size, constituency, term of office, procedural rules, duties, and
prerogatives.

Nor did they casually adopt the direct election of Representatives by the people while
granting states the power of selection of Senators.

However, many came to believe as Delegate James Wilson when he stated his desire
3
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for a vigorous government whose power “flow{s] immediately from the legitimate source
of all authority — the people . . . . The government ought to possess not only . . . the force
but falso] . . . the mind or sense of the people at large.” Delegate George Mason
concurred: “The people will be represented [in the House]; they ought therefore to choose
the representatives.”

Delegate John Dickerson considered it “essential that one branch of the legislature
should be drawn immediately from the people; and as expedient that the other should be
chosen by the Legislatures of the States. This combination of the State Governments with
the National Government was as politic as it was unavoidable.” Delegate James Madison
held that it was “a clear principle of free government” that the people must always elect
at least one branch of the legislature.

In the end, the Constitutional Convention Delegates saw, as Hamilton noted in the
Federalist #59, that direct election by the people, and NOT selection (which could be held
hostage to the whims or even inaction of state government leaders), is the only way to
ensure a national government—one that reflects the will of a majority of Americans.

Hamilton sums up this thought on this provision of the Constitution with his
famous statement that “EVERY GOVERNMENT OQUGHT TO CONTAIN IN ITSELF
THE MEANS OF ITS OWN PRESERVATION.” (Emphasis added.)

The Continuity in Representation Act of 2003 (H.R. 2844)

The Framers of the Constitution did their job well. The Congress and the Nation have
amended the Constitution but 27 times (including the Bill of Rights’ 10 amendments) in
216 years.

Today you will consider the need for a constitutional amendment to change for the
first time in those 216 years the manner by which Members of the House are empowered
by the public to serve as their representatives to the Congress.

As 1 have discussed with Hon. Robert Michel, our former House Republican Leader
and a member of the Continuity of Government Commission, a Constitutional
amendment should be a last resort. Indeed, I believe a Constitutional amendment would
be premature until Congress determines that there are no other ways to resolve these
issues through its procedures, rules, or public laws.

The Constitution itself contemplates this process in Article I, Section 4, where it gives
to the Congress the power over the times, places, and manner of elections. As interpreted
by the Supreme Court, the “times, places, and manner” clause is no less than the:

“Authority to provide a complete code for congressional elections, not as only to times
and places, but in relation to notices, registration, supervision of voting, protection of
voters, prevention of fraud and corrupt practices, counting of votes . . . [and] making and
publication of election returns.”

Smiley v. Holm, 285 U.S. 355 (1932).

Accordingly, I have joined with several of my distinguished colleagues in support of

4
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legislation providing for expedited special elections to fill mass vacancies in the House of
Representatives,

The list of cosponsors includes several Members knowledgeable on the subject of
the Constitution and elections by the states. They are:
The Chairman of the Judiciary Committee, Mr. Sensenbrenner of Menomonee
Falls, Wisconsin; the Chairman of the Constitution Subcommittee of the Judiciary
Committee, Mr. Chabot of Cincinnati, Ohio;
the former Secretary of State, Ms. Miller of Harrison Township, Michigan;
the former Secretary of State, Mr. Cole of Moore, Oklahoma; and the ardent
Constitutionalist, Dr. Paul of Surfside, Texas.

This legislation operates within the checks and balances underpinning our
Constitution. It recognizes, as did Madison in the Federalist #52, that

“It is particularly essential that the [House] should have an immediate dependence on,
and intimate sympathy with, the people. . . . [E}lections are unquestionably the only
policy by which this ... can be effectually secured.”

This bill, the Continuity in Representation Act of 2003, H.R. 2844, protects the
“People’s House.” It requires expedited special elections for the House in the case of a
catastrophe that results in more than 100 vacancies—such as would be the case if, for
example, a well-planned terrorist strike were to be tragically successful. If such
“exceptional circumstances” exist as having more than 100 House Members killed, this
legislation allows the Speaker of the House to call for rapid special elections in order to
re-constitute the House.

Thus, under the legislation, when the Speaker announces that the total number of
vacancies in the House exceeds 100, a special election must be called to fill the
vacancies, and this election must occur within 21 days, unless a regularly scheduled
election is to be held within 51 days. Political parties have 14 of the 21 days to nominate
candidates and all determinations of the need for a special election are subject to judicial
review.

This approach has the support of House Speaker Dennis Hastert who said it would
allow Americans to “retain their local voice in Washington . . . without changing the
Constitution.”

The report of the Commission begins by stating: “On average, states take four months
to hold special elections, and in the aftermath of a catastrophic attack, elections would
likely take much longer.”

This four-month figure is based on an average reached by looking at the special
elections since the Ninety-Ninth Congress. This average is a small sample by which to
judge a situation with mass vacancies. Looking more broadly, the report contains data,
showing that more that one third of the states have laws limiting the time on special
elections from 28 to 127 days, averaging 84 days. This shows that the relatively small
number of special elections that the commission based their four months on could tum
out to be considerably less.
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Some editorial prejudice against expediting special elections is shown on page 19
where it is stated: “A severely shortened election is likely to provide little choice for the
voters. Only the most well-known and well funded candidates would be able to gain
name recognition in an abbreviated campaign.”

The Commission states that it “prefers that mass vacancies be filled quickly by
temporary appointments and that special elections take place within 120 days.”

Moreover, \the Commission’s report states that they believe that the appointment
should last until the special election is held to fill the seat, but that the special election
shall be held after 120 days of vacancy. This would potentially leave too many seats
unfilled for too long.

We believe that elections, especially in times of crisis can take place in a much
shorter time period.

The report by the Commission postulates later that:

“Under the current constitutional arrangement, there is no effective way to begin
filling House vacancies in less than three months after an attack.”

The data provided by the report of the Commission shows that currently laws are in
effect to start the filling of vacancies earlier. Eight states currently have special elections
limited to less than ninety days with the average being 55 days. There are also 6 states
averaging 90-day limits. This means that after vacancies are declared then 14 states under
their current laws would begin filling their vacancies. These include New York,
California, and Texas with substantial populations. Judging the impact of mass vacancies
on special elections solely on the relatively few special elections sampled shouldn’t carry
that much weight.

Of course, this wouldn’t happen if the implementing law requires elections to last
the full 120 days as the Commission proposed.

In addition, if you look at the facts of the elections following Senator Wellstone’s
death and Senator Torricelli’s resignation, the two states, Minnesota and New Jersey,
were able to dispense with some election niceties and complete them closer to 30 days.
These were previously scheduled elections not conducted in a time of crisis.
Nevertheless, the courts sustained the last minute change of ballots, some limiting of
absentee voting, and other measures to accomplish these elections.

As mentioned above, a number of states already have special election laws that
provide in non-emergency circumstances for rapid elections--no later than 28 days in
Minnesota and between 30 and 40 days in New York.

California, my home state, has provisions for special elections in the event of a
catastrophe that requires them to be held within 63 days, while special elections in non-
emergency situations have up to 119 days.
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A survey of all 50 states shows many of the larger states have requirements for
special elections to be completed within 60-90 days, perhaps a majority of the
populace. (See the chart attached in Appendix A.)

Any criticism that 21 days is too short a time neglects the facts precipitating our
legislation: a national emergency where nearly one-quarter of the House of
Representatives--or more--is killed. Under such dire circumstances, we believe that all
the resources of our nation will be devoted to conducting these elections.

It is not unreasonable to think that the American people in individual districts
across the nation can choose a representative in 21 days. If 9/11 showed us anything, it’s
that Americans pull together in times of disaster and accomplish amazing things.

Indeed, we believe it to be just “loopy and silly” to argue that finding polling
places, printing ballots, and assernbling volunteers, as some have tried to suggest, would
stand in the way of the national will to re-constitute the House of Representatives in a
time of crisis.

Some of those who advocate a constitutional amendment to appoint temporary,
stand-in Members justify the need for appointing Members because of the vitally
important business that must be done immediately by the House of Representatives in the
wake of a national crisis. In my view, the Framers intended that such important decisions
should be made in the House not by someone who is selected for the people, but by
someone who is elected by people.

Moreover, even assuming there is rapid selection of stand-in Members by governors
or from a list of designees in the wills of each sitting Member, how quickly will they
really be sworn in?

Questions of qualifications and the resolution of the likely lawsuit(s) over the
constitutionality this new scheme would potentially need to be resolved—it could be
months or more before the Supreme Court is able (even assuming it is in place after such
a catastrophic attack) to render judgment. .

In contrast, our legislation works within the existing constitutional framework and
is unlikely to have protracted litigation.

The “Stand-In Amendment”

Mr. Chairman, your distinguished committee is not here today to consider only how I
would attempt to solve the problem of mass vacancies. Instead you have before you the
report of the Continuity of Government Commission, which is recommending what I call
the “Stand-In Amendment,” as it would allow for the Congress to pass a law for the
appointment of temporary replacements to fill vacant seats in the House after a
catastrophic attack.

Mr. Chairman, the Senate does not need a Constitutional amendment to deal with
vacancies, you have one already--the 17th Amendment. One must ask, is there some
desire on the part of some senators to nationalize senate appointments by requiring
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governors to choose only from a pre-selected list of candidates?

The Commission’s work has helped to shine a light on an important area for the
Congress to address—will we be able to fulfill our Constitutional duties, even in a time of
crisis? The members all worked hard and we again thank them and applaud their
patriotism and their support for our institutions.

The Commission, in their Appendix II1, entitled “Relevant Constitutional Provisions™
chose not to include several provisions including the provision upon which our statutory
approach is based--Article I, section 4, the “times, places and manner” clause of the
Constitution. They have selected only a few of what I personally view as relevant
constitutional provisions. Many of these provisions, which are not highlighted in the
report, will be affected by the implementing legislation that must accompany the
constitutional amendment. Because of the potential impact on the Constitution I must
raise a number of concerns about the Commission’s constitutional recommendation.

For example, the Commission did not mention what would be the impact of Article I,
Section 5: “Each House shall be the judge of the elections, returns and qualifications of
its Members.” Does this mean that the stand-ins can judge the elections, returns and
qualifications of members, but the elected members can’t judge the appointments--only
their qualifications?

Yet the Commission did include the remainder of the sentence for that part which
deals with the constitutional quorum—"“And a Majority of each shall constitute a quorum
to do business . . . .” The House has always preserved by its rules the right to determine
whether vacancies exist.

Another relevant provision, the next sentence in Article I, Section 5, after
quorums: “Each House may determine the rules of its proceedings...” Will the
implementing legislation attempt to change quorum requirements and how the House
rules currently operate?

Is the Fourteenth Amendment relevant to any stand-in appointment?
“No person shall be a Senator or representative in Congress . . . or hold any office, civil
or military, under the United States, or under any state . . .”
Does this mean that stand-ins will be able to serve their state legislatures as well?

Suffice it is to say that many questions for appointment remain unanswered. The
Commission’s recommendations also do not adequately address a number of very
important questions that will have to be answered in the implementing legislation that
will accompany any amendment. These include, naming a few:

Who determines, and on what criteria, when a vacancy or incapacitation exists?

What are the time requirements and who controls the appointments of stand-ins?

Who is eligible and what qualifications are necessary to be on a list candidates for
appointment?
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Will appointed stand-ins be allowed to run for election and will new campaign laws be
enacted as part of the implementing law?

Will the potential lists of stand-ins be made public?

How will the temporary stand-ins affect the existing rules of House, or Senate,
procedure?

Will the oath of office be required and administered to the stand-ins?
Will stand-ins be paid; have full staffing and provided pensions?

Can you hold another office, such as state legislator, while you are appointed to be a
stand-in?

Will stand-ins be subject to freedom from arrest?

At their core, these unanswered questions are a part of the actual implementing
language for the constitutional amendment—which we have not yet seen or introduced.

1 apologize for having spent some much of your time asking questions about the
Commission’s proposal and its impact on arcane rules and provisions of the
Constitution. However, I know that the House and the Senate both cherish their rules and
traditions and certainly don’t want to underline the integrity of the Constitution.

In sum, I am troubled by the choice of the language of the amendment the
Commission recommended. Yes, it appears the simplest in form, but I am concerned that
beneath its plain-brown wrapper lies the constitutional equivalent of a computer “virus”
or “worm.” Over time, I am concerned that it will eat away at other provisions of the
Constitution, forcing the Framers’ checks and balances to crash under the potential
statutory fixes that such an amendment would allow.

Moreover, the Commission has left unanswered a much more difficult
question: incapacitation, particularly mass incapacitation. Unlike vacancies,
incapacitation has never been fully addressed by the Congress and the Commission
acknowledged the problems inherent to answering this question at page 13:

“There is also the danger of abuse of an incapacitation provision, with Congressional
leaders or governors tempted by political or other reasons to replace members by
declaring them incapacitated.”

This is an area of such potential abuse that I believe the consequences and impact
must be fully examined and put before the public before we begin to acton a
constitutional amendment.

Joint Committee for Congressional Operations and Security

Mr. Chairman and Senators, while my foregoing testimony indicates my opposition to
starting with a constitutional amendment for re-constituting the House following a
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catastrophic attack or disaster, I do believe that no matter what method we ultimately
choose for replacing Members—be it an amendment or a special elections law-—we, the
House and the Senate would greatly benefit from considering in a nonpartisan, bicameral
manner the continuity of Congress.

I would like to take a moment to speak about H. Con. Res. 190, which passed the
House with overwhelming support as well as the strong support of both Speaker Hastert
and Democratic Leader Pelosi.

We believe the House vote was a strong expression of our Members’ support for a
comprehensive examination of the issues that would face the Congress in the event of a
national emergency. Now that the Congress has reconvened following the August District
Work Period, we hope the Senate will act quickly on this measure, with whatever
amendments might be necessary to accommodate the concerns of Senators, in order that
both Houses can begin work on these serious matters.

As you know, a catastrophic attack against the Capitol (or any other location where a
large number of Members of either body or caucus were gathered) could affect not only
the ability to quickly assemble legitimate quorums, but could also, in the worst case,
endanger the stability of our republic. We believe it is of the utmost importance that the
Congress is able to function during any such crisis, and accordingly, we see the joint
committee as an ideal entity to examine those issues that could hinder the functioning of
our bicameral institution in a time of grave crisis.

We are particularly concerned that there be a mechanism that will allow both Houses
of the Congress to review those mechanisms and procedures. The Framers of the
Constitution correctly held that the House and the Senate should be separate entities with
different procedures and prerogatives. We are not proposing that those differences be
altered; rather, we are committed to making a thorough examination of how the Congress
would go about fulfilling our mutual constitutional duties.

We want to assure you that we intend to maintain and preserve the institutional
prerogatives and individuality of each body of Congress. We merely want to ensure we
have in place the procedures to be able to function in the case of an extreme emergency
so that the American people can have confidence that their government is in place and
working on their behalf.

Conclusion

Mr. Chairman, in closing, I understand the desire for expediency in times of
crisis. Appointing “stand-in” Members by the executive in each state or through a list of
“heirs to the seat” provided by each sitting representative may seem expedient, even
prudent to some. It may seem easier than planning, creating, and implementing the
infrastructure necessary to ensure rapid and fair elections in the face of mass vacancies.

However, in the long term, I believe that after a national crisis, when large numbers

of Members of the House have been killed and even the existence of our republic may be
at stake, we should still choose to have faith in ELECTIONS, NOT SELECTIONS.

10
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In a national crisis, printing ballots and conducting elections will not be
insurmountable obstacles to Americans. Legitimacy, not expediency, should be our
concern. [ believe that America is up to this challenge.

Mr. Chairman and members of the Committee, thank you, again, for your attention to
my comments. I would be pleased to answer any questions that you might have.

11
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APPENDIX - 1

CHART OUTLINING EXISTING STATES WITH
LAWS LIMITING TIME FOR SPECIAL ELECTION

160 -

150

Days - No More Than:

Average Number of Days: 84
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APPENDIX - 2

STATEMENT OF THE HONORABLE DAVID DREIER

RELEVANT CONSTITUTIONAL PROVISIONS

Article I: Legislative Department

Section 2: The House Of Representatives

Clause 1. The House of Representatives shall be composed of Members chosen every second
Year by the People of the several States, and the Electors in each State shall have the
Qualifications requisite for Electors of the most numerous Branch of the State Legislature.

Section 4: Elections

Clause 1. The Times, Places and Manner of holding Elections for Senators and Representatives,
shall be prescribed in each State by the Legislature thereof; but Congress may at any time make
or alter such Regulations, except as to the Place of chusing Senators.

Section 5: Powers And Duties Of The Houses

Clause 1. Each House shall be the Judge of the Elections, Returns and Qualifications of its own
Members, and a Majority of each shall constitute a Quorum to do Business; but a smaller
Number may adjourn from day to day, and may be authorized to compel the Attendance of
absent Members, in such Manner, and under such Penalties as each House may provide.

Clause 2. Each House may determine the Rules of its Proceedings, punish its Members for
disorderly Behaviour, and, with the Concurrence of two thirds, expel a Member.

Section 6: Rights And Disabilities Of Members

Clause 1. The Senators and Representatives shall receive a Compensation for their Services, to
be ascertained by Law, and paid out of the Treasury of the United States. They shall in all Cases,
except Treason, Felony and Breach of the Peace, be privileged from Arrest during their
Attendance at the Session of their respective Houses and in' going to and returning from thé
same; and for any Speech or Debate in either House, they shall not be questioned in any other
Place.

Clause 2. No Senator or Representative shall, during the Time for which he was elected, be
appointed to any civil Office under the Authority of the United States, which shall have been
created, or the Emoluments whereof shall have been increased during such time; and no Person
holding any Office under the United States, shall be a Member of either House during his
Continuance in Office.
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RELEVANT CONSTITUTIONAL PROVISIONS - (CONTINUED)

Fourteenth Amendment: Rights Guaranteed

Sections 3: Disqualification

No Person shall be a Senator or Representative in Congress, or elector of President and Vice
President, or hold any office, civil or military, under the United States, or under any State, who,
having previously taken an oath, as a member of Congress, or as an officer of the United States,
or as a member of any State legislature, or as an executive or judicial officer of any State, to
support the Constitution of the United States, shall have engaged in insurrection or rebellion
against the same, or given aid or comfort to the enemies thereof. But congress may by a vote of
two thirds of each House, remove such disability.

Seventeenth Amendment: Popular Election of Senators
Clauses 1-2:

The Senate of the United States shall be composed of two Senators from each State, elected by
the people thereof, for six years; and each Senator shall have one vote. The electors in each State
shall have the qualifications requisite for electors of the most numerous branch of the State
legislatures.

When vacancies happen in the representation of any State in the Senate, the executive authority
of each State shall issue writs of election to fill such vacancies: Provided That the legislature of
any State may empower the executive thereof to make temporary appointments until the people
fill the vacancies by election as the legislature may direct.

Twenty-Fifth Amendment: Presidential Vacancy and Disability
Sections 1-4:

In case of the removal of the President from office or of his death or resignation, the Vice
President shall become President.

Whenever there is a vacancy in the office of the Vice President, the President shall nominate a
Vice President who shall take office upon confirmation by a majority vote of both Houses of
Congress.

‘Whenever the President transmits to the President pro tempore of the Senate and the Speaker of
the House of Representatives his written declaration that he is unable to discharge the powers
and duties of his office, and until he transmits to them a written declaration to the contrary, such
powers and duties shall be discharged by the Vice President as Acting President.

Whenever the Vice President and a majority of either the principal officers of the executive
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RELEVANT CONSTITUTIONAL PROVISIONS - (CONTINUED)

Twenty-Fifth Amendment: Presidential Vacancy and Disability - continued

departments or of such other body as Congress may by law provide, transmit to the President pro
tempore of the Senate and the Speaker of the House of Representatives their written declaration
that the President is unable to discharge the powers and duties of his office, the Vice President
shall immediately assume the powers and duties of the office as Acting President.

Thereafter, when the President transmits to the President pro tempore of the Senate and the
Speaker of the House of Representatives his written declaration that no inability exists, he shall
resume the powers and duties of his office unless the Vice President and a majority of either the
principle officers of the executive department or of such other body as Congress may by law
provide, transmit within four days to the President pro tempore of the Senate and the Speaker of
the House of Representatives their written declaration that the President is unable to discharge
the powers and duties of his office. Thereupon Congress shall decide the issue, assembling
within forty-eight hours for that purpose if not in session. If the Congress within twenty-one days
after receipt of the latter written declaration, or, if Congress is not in session within twenty-one
days after Congress is required to assemble, determines by two-thirds vote of both Houses that
the President is unable to discharge the powers and duties of his office, the Vice President shall
continue to discharge the same as Acting President; otherwise, the President shall resume the
powers and duties of his office.

Source: Congressional Research Service
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electionline.org

Your first stop for election reform information. 1101 30th Street, NW
Suite 210
Washington, DC 20007
Tel: 202-338-9860
Fax: 202-338-1720

September 8, 2003

The Honorable John Cornyn

Chair, Subcommittee on the Constitution
Committee on the Judiciary

United States Senate

Washington, DC 20510

RE: H.R. 2844, the “Continuity in Representation Act of 2003”

Dear Chairman Cornyn:

Thank you for the opportunity to submit written testimony as part of the Judiciary
Committee’s September 9 hearing on continuity of Congress issues, including H.R.
2844, the “Continuity in Representation Act of 2003.”

My name is Doug Chapin and I am Director of electionline.org, a clearinghouse of
election reform news, information, and analysis sponsored by The Pew Charitable
Trusts through a grant to the University of Richmond, electionfine.org's mission is to
track the progress and implementation of election reform nationwide - especially in
the wake of the Help America Vote Act of 2002, P.L. 107-252 (HAVA). In the course
of our work — which includes two annual reports on the status of election reform and
a host of “Election Reform Briefings” on key aspects of reform ~ we have researched
the specific requirements of each state’s election laws in order to gauge the potential
impacts of proposed reforms on the conduct of elections in the United States.

Although electionline.org is non-partisan and refrains from advocating for or against
any specific reform proposal ~ legislative, administrative, or otherwise ~ we are
occasionally called upon to offer insights into the effect certain proposals might have
on the electoral process. In that capacity, I would like to take a brief opportunity to
comment on some potential issues that may arise with respect to any requirement
for special elections in the event of a catastrophic attack on Congress.

At the outset, I want to commend the Committee for its willingness (borrowing from
a Cold War sentiment) “to think the unthinkable.” The prospect of an attack on
Congress that would leave 100 or more vacancies is almost too terrible to
comprehend, and Members of Congress and Congressional scholars deserve
recognition for grappling with the practical aspects of our nation's response to such a
tragedy.

That said, given the task before the Committee today I want to offer a few
observations regarding H.R. 2844’s special election requirement ~ and specifically
the requirement that special elections to fill a catastrophic Congressional vacancy of
100 or more seats in the House of Representatives occur within 21 days of the
announcement of a vacancy by the Speaker.

fiaction
EA%{;’;"’“" A project of the University of Richmond supported by The Pew Charitable Trusts @
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The ongoing debate over election reform — begun in earnest after the disputed
November 2000 election, followed by Congressional consideration of HAVA and
continuing through current state and local efforts to proceed with HAVA
implementation ~ has revealed the complexity of the American electoral process.
Specifically, policymakers and scholars have discovered what elections officials have
known all along — that each election is the end result of weeks and months of
preparation that ends, not begins, when the polls open on Election Day.

Similarly, recent events have demonstrated the impact that haste and/or expedited
elections can have on the electoral process. For example:

In 2001, the State of Florida implemented a sweeping election reform law aimed at
addressing the state’s experience in the 2000 election. As part of this reform, many
jurisdictions purchased new voting machinery to be used as part of the state’s 2002
gubernatorial primary. In most parts of the state, these changeovers occurred
without incident; however, in South Florida (specifically, Broward and Miami-Dade
Counties) new equipment arrived so close to the September primary that there was
fittle time to train election personnel and poli workers on the new technology., Asa
result, on Primary Day many precincts were unable to open on time, forcing
precincts across the state to remain open late, costing local governments thousands
of doliars statewide;

Similarly, this year’'s gubernatorial recall in California is creating difficulties for local
election officials because of the state’s constitutional requirement that the election
occur within eight weeks of certification of the recall. Several jurisdictions have
temporarily scrapped plans to upgrade their voting technology because of the short
time frame for the recall and/or have been forced to go with reduced numbers of
polling places because of the lack of availability of poliing places and poll workers for
the recall election.

In light of these experiences and electioniine.org’s conversations with state and local
election officials nationwide, I believe that any expedited special election
reqguirement - and specifically the 21-day requirement contained in H.R. 2844, which
is shorter by nearly a month than any current period between elections nationwide -
may create difficulties for state and local election officials in the following areas:

& Registration deadlines. In the states which require voter registration prior to
Election Day (i.e., as opposed to North Dakota, which does not require
registration and those states that currently allow for election-day registration),
slightly more than half close their registration books more than 21 days before an
election (typically 25 to 30 days) in order to allow their election officials time to
prepare registration poll books.

& Ballot/machine preparation. A frequently underappreciated aspect of elections is
the necessity of preparing the ballot for voters on Election Day. For jurisdictions
using paper-based technology (paper baflots, punch cards, or optical scan) this
means formatting and printing ballots; in jurisdictions using lever machines there
is the need to configure the ballot so that all races fit on the array; and in
jurisdictions using the newer direct recording electronic (DRE -~ also known
commonly as “touch screen”) machines officials must program the machine to
display and record votes correctly. Another aspect of this process that cannot be
overlooked is the Voting Rights Act’s requirement that some jurisdictions provide
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jurisdictions in languages other than English — a task that requires translation
and other lead time to comply;

& Identification of polling pfaces. There is tremendous diversity of practice among
the states regarding what types of buildings/establishments are used as poiling
places. In some states, public buildings (schools, libraries, etc.) are used, while
other states — most notably California - rely heavily on private property (even
private homes) as voting locations, Expedited elections complicate the choice of
polling places in that many of these buildings - public or private - are already
reserved for non-electoral functions. Moreaver, growing sensitivity about access
for voters with disabilities has narrowed the class of properties that are
considered suitable locations ~ a smaller pool that might shrink further in the
face of expedited elections. Many jurisdictions facing expedited elections could
respond with reduced number of polling locations or switch entirely to voting-by-
mail, which eliminates the need for polling places entirely;

& Poll worker recruitment/training. In addition to places for Election Day, there is
also the need for peopie to staff them. Assuming a jurisdiction does not do away
with polling places entirely (see above), each polling place requires workers to
check registration and voter identification (where applicable), provide provisional
ballots as required under HAVA, ensure proper access to the polls for voters with
disabilities, offer assistance to bilingual voters, and generally manage the polling
place on Election Day. Given the increasing complexity of the poll worker’s job -
and the shrinking pool of people ready, willing and able to do it ~ an expedited
election could make it difficult for state and local election officials to recruit
enough people to staff the polls and train them to do their jobs properly.

In fairness, some of these difficulties couid (and tikely would) be overcome by state
and local election officials” - indeed, all Americans’ - desire to show unity in the type
of tragic attack this bill envisions. Nevertheless, while it is natural to hope for and
expect such a “can-do” attitude, it may not be prudent to count on it,

The Committee’s best resource on these matters is state and local election officials
themselves., Thus, to the extent that they have not been consulted in drafting H.R.
2844 or other “continuity of Congress” legislation ~specifically on the issue of
expedited elections - it would be my recommendation that you do so.

To summarize, my understanding of state laws and local practices involved in
conducting elections suggests that the choice of an interval for expedited elections as
part of “continuity of Congress” legislation could create difficulties for election
administration. Thus, any such interval should be derived following consultation with
the state and local election officials with responsibility to conduct such elections,

In conclusion, I commend the Committee once again for considering this difficult
issue and appreciate the opportunity to provide testimony today.

Sincerely,

Doug Chapin



83

Senator Russell D. Feingold

Hearing before the Senate Judiciary Committee
“Ensuring the Continuity of the United States Government: The Congress.”

Mr. Chairman, thank you for holding this hearing on what steps Congress should
take to protect the continuity of Congress following a catastrophic terrorist attack. As we
approach the second anniversary of the terrorist attacks of September 11%, 2001, we are
reminded that the dangers of mass terror are very real. Protecting the country from
terrorism should be the highest priority for this Congress, but no security system is
infallible, and there is always a danger of further attacks on the scale of 9/11. Itis our
responsibility to anticipate catastrophic events of this kind, and do everything we can to
make sure the country is prepared to survive them with our democracy intact.

The Continuity of Government Commission’s report highlights the consequences
for the continuity of our government if a terrorist attack kills or incapacitates a large
number of representatives or senators. Mass vacancies in the House or Senate could
seriously obstruct Congress from responding to the crisis created by the attack. Were the
president, vice-president and cabinet also to be killed, presidential succession could be
thrown into disarray. There are serious questions as to whether the laws that would apply
in such a scenario, including the federal Constitution, state election laws, and legislative
rules of procedure, are adequately structured to deal with crises of this kind.

Some have recommended amendments to the United States Constitution to address
these threats to the continuity of our government. I approach all proposals to amend our
Constitution with great caution, because changes to our fundamental charter can have far-
reaching consequences and are extremely difficult to undo. But the goal of these
proposed amendments is unquestionably laudable, and they deserve careful scrutiny.

I particularly appreciate the Commission’s efforts to address the question of
whether federal legislation could be adequate to address the threat, because I believe a
constitutional amendment is almost never appropriate when an issue can be addressed
with legislation. 1 look forward to reviewing in the Judiciary Committee the
Commission’s arguments on this subject and to hearing from other experts.

Amending the Constitution should be a last resort. Since the Bill of Rights, only
17 amendments have been adopted, out of the thousands that have been proposed. But
times of national crisis have in the past shown the need for re-examination of the
Constitution, as when the assassination of President Kennedy led to the adoption of the
Twenty-Fifth Amendment. Securing our democracy is a paramount goal, and in the
weeks and months ahead, Congress must determine whether changes to our national
charter are necessary to accomplish that goal.
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The Honorable John Cornyn, United States Senator

Chairman, Senate Subcommittee on the Constitution, Civil Rights and Property Rights
United States Senate

Dirksen Senate Office Building Room 139

Washington, DC 20510

Dear Senator Cornyn:

Thank you for the opporiunity to comment regarding the proposals pending before the
Subcommittee which would require special elections to be held to fitl multiple congressional
vacancies resulting from a catastrophic event.

{ write to express concern that requiring these special elections to be held within 21 days
after a catastrophe would resuit in the disfranchisement of both candidates and voters, and
would undermine public confidence in the legitimacy of the election process.

Although it is conceivable that these special elections could be conducted on an
expedited schedule, attempting to do so within a 21-day period would effectively prohibit party
candidates from being nominated in a primary election. In the aftermath of a national
emergency that would prompt these special elections, election procedures, which impose
additional restrictions on the ability of voters to nominate and choose among candidates for
office, will undermine their confidence in the integrity of the election process.

A 21-day special election schedule would have a dramatic impact on the ability of
military and overseas voters to participate in the election process. For many years, the Federal
Voting Assistance Program within the Department of Defense has advocated a 45-day turn-
around time for absentee ballots to reach and be returned by military and overseas voters as
being the minimum period necessary to prevent the disfranchisement of these voters.
Currently, the state of North Dakota makes absentee and early voting available to voters 40
days before the election, still five days short of the Federal Voting Assistance Program
recommendation. A 21-day election cycle would further reduce this timeframe.

Since absentee baliots are not printed and distributed to any voters until after the fist of
candidates has been finalized, the actual time availabie for any absentee voter to receive and
cast an absentee ballot would be significantly less than 21 days. Disabled, elderly voters, and
other voters who have come to rely on the U.S. Postal Service to deliver and return absentee
balfots on time would lose their opportunity to participate due to the expedited schedule required
for a special election held within a 21-day period.

The selection of poliing places for these special elections would result in an additional
impediment to the election process, and could result in the disfranchisement of voters. Many
local jurisdictions must enter into contracts with private businesses to use a facility as a polling
place in any election, and currently must do so at least 70 days before Election Day to ensure
that the facility will be available and that proper notice of the voting location may be provided.

If you want to choose your own future, VOTE! - Tuesday Zwetow - 2000-2002 Get Out the Vote Sfogan Winnier - Bismarck Vo Tech
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Senator Cornyn
September 8, 2003
Page two

Given such short notice for a special election, many usual poliing places are likely to be
unavaitabte. If it becomes necessary to consolidate polling places as a result, voters will have
less opportunity to learn where the polling place has been relocated.

In summary, a 21-day schedule for special elections has the potentiat to undermine
public confidence in the election process just when this confidence would be needed most.

If the Subcommittee chooses to recommend the enactment of legistation to provide for
special elections in these cases, | urge that a more realistic time period to accommodate the
legitimate interests of voters, candidates, and political parties, such as 60 days, or more, be
considered. In any event, federal legislation in this area should be very narrowly tailored to
address the catastrophic scenario, and not spill over into any other type of special election for
federal office.

Thank you for your consideration of my comments regarding this matter.
ely,

o . Fong
Deputy Secretary of Sfate
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Mr, Chairman: Thank you for the opportunity to submit this
statement for inclusion in the record of your September 9, 2003 hearing on
legislation and/or Constitutional Amendments to provide for succession in
the event that a majority of members of the House of Representatives (or a
large number smaller than that depending on how one reads historical
precedents) are killed or sufficiently incapacitated from the performance
of their duties.

My name is Curtis Gans. 1 am and have been for the past 26 years
vice-president and director of the non-partisan, non-profit, tax-exempt
institution called the Committee for the Study of the American Electorate
which has been studying and reporting on issues surrounding voter
participation for a quarter of a century. And based on the knowledge and
experience gained from that study, I would like to comment on the issues
before this committee.

In the best of all possible worlds or even in a reasonable one, this

Cobenitig artdiithe: Stutydotatenamesidde Blswknakyy. Only in light of

PMB 294
Suite 900
601 Pennsyivania Avenue, N.W.,, South Building
Washington, D.C. 20004

(P) 202 546-3221 « (F) 202 546-35671 » (e-mail) csnag@erols.com
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terror attacks that threatened both the President and Congress on September 11, 2001 were we
made aware of the problem of succession and the lack of procedures for such succession in the
U.S. House of Representatives in the event a future attack was successful. Thus, the irrational
has made this hearing a rational response to potential impending crisis.

There are essentially two proposals before you — one a broad and necessarily vague
Constitutional Amendment conveying upon Congress the right to provide for such succession in
a timely manner of its choosing and the other, embodied in H.R. 2844, to provide for special
elections in each District whose representative has been killed or otherwise rendered unable to
perform his or her duties within three weeks of that event.

While understanding the motivation for the latter response — to swiftly provide for a
popular mandate for the new member ~ it is clear to me that such a procedure would be next to
impossible to implement, would not result in any real popular mandate and would denigrate the
democracy it purports to promote.

Under the terms of this proposal, the political parties would have two weeks to nominate
a successor, the public would have one week to consider the choices and election officials would
have a total of three weeks to prepare for such an election. It is possible to conceive that the
major parties might arrive at choices within two weeks, but it would be next to impossible for
those other than the major parties to meet the criteria to qualify for the ballot in such a short time
and thus it would both deny citizens access to candidacy and the public to a fuller choice than
the two major parties. As such this procedure is likely to be both challenged and ruled
unconstitutional,

One week is too short a time for a campaign, for edifying the citizens of the nature of
their choices and for mobilizing the electorate to provide a reasonable mandate for the new
member. It is a prescription for minimal and uninformed turnout and, perhaps, bad
representation.

And three weeks is not adequate time for election officials to prepare for elections — not
enough time to set up an adequate number of polling places and polling stations within them; not
enough time to recruit the volunteers needed to administer the elections; not enough time to
provide the requisite materials informing people of procedures, their rights and, in the states
which require such information, the pamphlets that allow them to know more about what’s on
the ballot; not enough time to perform valid tests of the integrity of the equipment being used;
not enough time to establish adequate counting procedures; not enough time, in short, to ensure
an election whose results people will respect.

While I sympathize with the desires of the proponents of H.R. 2844, there arc other ways
to tie succession to the will of the electorate. It should be possible, under the broad terms of the
Constitutional Amendment proposed by the bi-partisan commission headed by The Hon. Alan
Simpson and Lloyd Cutler, to establish procedures for an interim Member until an election
people can have faith in - one that permits a reasonable nominating and ballot access period;
allows all possible choices to enter; provides for a robust and edifying campaign; offers some
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reasonable participation and permits election officials to carry out an election which the public
will recognize as valid. One can envision, for instance, that an interim Member could be selected
by the highly representative state legislatures of the several states, each operating as a
Committee of the Whole, under a procedure that would honor the results of the immediately
previous election — namely that the interim Member be of the party which won the seat in that
district. It would then be possible for government to have a degree of legitimate continuity until
a special election can be held in a timely and orderly manner to restore the full mandate of the
electorate.

Whatever is done in this matter, it should not be done in haste — either in deciding what
to do about this problem or deciding the successor to a leadership that can no longer perform its
function.

Thank you for your consideration of these views.
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Mr. Chairman and Members of the Committee:

The September 11™ terrorist attacks could have been far worse had one of the airplanes
hijacked by the terrorists struck the United States Capitol. The attack would have come
Jjust as the House was going into session and the House Appropriations Committee met in
the Capitol building. Many members of Congress could have been killed or injured in
such an attack. The question of how to maintain the continuity of our government,

especially the membership of the House, is of critical importance.

At this hearing on the issue of ensuring the continuity of government—especially the
Congress—in the aftermath of a national disaster, I will be discussing the issues
associated with holding special elections in a short timeframe. There are three key points

I want to make in my testimony today.

> First, in many states, current laws limit the ability of election administrators to

conduct a special election in a short timeframe.

> Second, Congress can use its powers to regulate elections to ensure that special

elections held after a national disaster are done quickly and successfuily.}

> Third, technological changes—coupled with meaningful improvements in election
administration—will make special elections easier to hold on short notice in the

future.2
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Regardless of whether or not one supports a constitutional amendment to make it possible
to replace House members via appointment, the issue of how to ensure that special
elections can be conducted quickly and effectively remains. If Congress determines that
a constitutional amendment is necessary to remedy the continuity of government
problem, passing such an amendment will likely take some time, given the
supermajorities that have to be attained in the House and Senate, and the supermajority of
state legislatures who must ratify such an amendment. Therefore, special elections will
likely remain the way in which House members are chosen when vacancies arise for

some time.

The fundamental question is this: how can Congress make the special election process
work so that vacancies in the House can be filled in a timely manner? Answering this
question requires rethinking the way elections are currently conducted because in many
states the laws that govern elections today are typically not designed to facilitate speedy

special elections.
The Current Environment

We are all in the midst of getting a national civics lesson about special elections, courtesy
of the State of California. The gubernatorial recall illustrates the issues associated with
running a special election, and the pitfalls that need to be avoided. Here, state law makes
quickly conducting a special election difficult. For example, consider the following two

factors:
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1 Under California law, any special election that affects more than 1,000 voters
must be conducted on a single day in poll site voting. Local election officials

cannot conduct the election using innovations such as vote-by-mail.

2. Because of the tight timeframe and the lack of additional resources available to
pay for the election, officials are being forced to consolidate precinets, which will

make it more difficult for voters to get to the polls on Election Day.’

The problems associated with running a poll site election on short notice is well
illustrated by the example of Los Angeles County. To run a countywide election, Los
Angeles has to find 5,000 poll sites—or approximately 2,000 poll sites if they consolidate
precincts—and to hire about 25,000 poll workers, To put these numbers in perspective,
5,000 sites is roughly equal to the number of Starbucks in the United States and 2,000
sites is larger than the number of Wal-Marts worldwide. The 25,000 poll workers in Los
Angeles on Election Day outnumber the LAPD three to one. The County does not
control any of these polling places or have any of these poll workers as permanent
employees. Every election is a new process; the availability of poll sites and poll workers
has to be re-confirmed. And with six language minority populations in the County, all
voting information has to be prepared in 7 languages, and certain poll sites have to have
either bilingual poll workers or interpreters in order to comply with the Voting Rights

Act. Additionally, approximately 20 percent of voters in California will vote absentee.*
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The California situation is not helped by the fact that the threshold for being on the recall
ballot is exceptionally low. Voting machines are not generally meant to handle a race
with 135 candidates on the ballot, and the size of the ballot is likely to create even more

problems at poll sites on Election Day, not to mention problems counting the votes.®

Another Model - Vote-by-Mail with Early Voting

The California experience illustrates the difficulties of conducting a precinct-based
election in a short period of time. However, if one looks north from California to
Oregon, there is a different model of elections that could serve as a mode! for how to do
special elections more effectively. In 1981, Oregon began conducting short-term special
eléctions using vote-by-mail and it quickly grew in popularity because it was easy and
inexpensive for election administrators to implement and made it easy for voters to
vote—the ballot box came to them. Since 1996, when voters passed a referendum that

expanded vote-by-mail, all elections have been conducted using this method.’

In Oregon, all registered voters are automatically sent a ballot 14 to 18 days prior to an
election. The voter then votes the ballot, places it in the secrecy envelope, seals it, and
places it in the return envelope. The voter then either mails it back or returns it to a ballot
drop-off location by 8:00 p.m. on Election Day. The votes are then tabulated and results
reported. Among the benefits of the by-mail system is that it generally results in more
accurate ballots being cast’ and provides all voters with equal access to the voting

process.®
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The effectiveness of vote-by-mail has been recognized internationally. The United
Kingdom’s Electoral Commission—which is analogous to the soon to be established
Election Administration Commission—has recently recommended that all local elections
in the UK be held using vote-by-mail. This determination was made after a series of
experiments were conducted by the Commission in local elections held in both 2002 and

2003.°

Vote-by-mail is not without its drawbacks; perhaps most problematic is that the voting
technology currently used for vote-by-mail-—paper ballots of some sort—are not
accessible to the disabled. However, this problem can be overcome by combining vote-
by-mail with early voting on touch screen voting systems that are fully accessible. Los
Angeles County has been successful in encouraging its disabled and language minority
communities to use early voting so that these voters can vote on systems that are fully

accessible.

Addressing the Problem

If Congress wants special elections to work in crisis situations, then Congress can follow

two paths, which are not mutually exclusive.

> First, it could require states and localities to develop legally binding plans for how
they would hold a special election in a short timeframe. These plans would be

reviewed by the Election Administration Commission or outside experts to ensure



95

that they were comprehensive and addressed all problems associated with holding

an election in a short timeframe.

> Second, Congress could pass a law that would govern all special elections held in
the aftermath of a national disaster. This might structure the candidate selection
process by parties and encourage localities to conduct these elections by using
vote-by-mail, supplemented by limited poll site early voting and, in the future,
internet voting. This same result could be obtained if Congress gave the Election
Administration Commission the power to issue binding rules governing special

elections that occur after a national disaster.

The Election Administration Commission could also put together a group of experts—not
limited to election officials—that would think through the problem without preconception
and develop short-, medium-, and long-range plans for ensuring that special elections can

be conducted in a short period.

For short-notice special elections to be conducted successfully, the federal government
should be willing to pay for these elections so that localities have the money they need to
do the job right. Congress could require the General Services Administration or the
Election Administration Commission to fund the steps necessary for states and localities
to be prepared for a special election. For example, these funds might pay for special

contracts with any contractors—such as ballot printing or direct mailing firms—that will
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be needed to ensure that any special election can be conducted in an expedited manner.
Similarly, these funds might be used to pay the premium necessary to hire poll workers

and to pay for poll sites on short notice.

Oue of the primary limitations on how quickly special elections can be held is the time it
takes to ensure that individuals covered by the Uniformed and Overseas Civilian
Absentee Voting Act (UOCAVA) can participate in the election, and I would defer to the
Federal Voting Assistance Program as to how quickly these voters can be servedina
crisis. I would note that FVAP is a leader in promoting the use of technological
innovations by local election officials to improve service to UOCAVA voters, and their
innovations—such as the SERVE Internet voting project that is being implemented in

2004—are likely to make serving this population easier in the future.

We do not have a tradition in the United States of evaluating various ways of conducting
elections in order to determine if we can do things better. The Election Administration
Commission should be required to conduct evaluations of election management
techniques that can facilitate the rapid completion of a special election, and conduct
experiments in elections to determine what works best. The United Kingdom’s Electoral
Commission has been conducting experiments in local elections in Britain since 2000—
working with local governments with the agreement of the political parties-—to identify
the best ways to conduct elections. Such an ongoing effort in the United States will bring
forth the best ways to conduct special elections as conditions and technological

improvements occur.
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Biographical Note

Thad Hall is a program officer with The Century Foundation. He was a member of the
professional staff of the National Commission on Federal Election Reform. In 2001, he
served on the peer review committee for the Federal Voting Assistance Program’s Voting
Over the Intemet (VOI) initiative and is currently part of the evaluation team for the
Secure Electronic Registration and Voting Experiment (SERVE), which will allow
certain uniformed service personnel and overseas civilians to register and to vote online
in the 2004 elections. His book with R. Michael Alvarez—Point, Click, and Vote: the
Future of Internet Elections—will be published later this year by the Brookings
Institution Press. Two articles on administering elections for voters with special needs
are forthcoming in the American Review of Public Administration and the International
Journal of Public Administration. He has a Ph.D. in political science from the University
of Georgia. Before coming to The Century Foundation, he worked for Governor Zell

Miller of Georgia and for the Southern Governors’ Association.
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Before the United States Senate Committee on the Judiciary
Hearing on

“ENSURING THE CONTINUITY OF THE UNITED STATES
GOVERNMENT: THE CONGRESS”

1 want to thank Senator Comyn for chairing this very important hearing before the
Full Committee today. There is good reason to believe that the Capitol was the target of
the fourth plane hijacked two years ago on September 11™. Congressional action was
vital in ensuring that our nation quickly responded to the terrorist attacks by passing
critical legislation.

Immediately after the attacks on our nation, the members of both legislative
bodies gathered together on the Capitol steps. We did that, at least in part, to demonstrate
fo the nation and the world that the work of the American government would continue.

In the weeks after September 11, Congress passed: a $40 billion emergency supplemental
for recovery and response to terrorist attacks on the United States; the Air Transportation
Safety and System Stabilization Act to preserve the continuity of the U.S. transportation
system,; legislation to honor fallen firefighters; and Treasury and General Government
Appropriations Act to provide funding for counterterrorism measures. The work of the
people needed to be done — it needed to be done immediately and the Congress
responded.

September 11 revealed that we are resilient people whose government is capable
and prepared to respond in a national emergency. However, the fact remains that if a
horrific event caused mass casualties in the Congress, there is no way to quickly
reconstitute the House of Representatives. The Constitution provides for the replacement
of House members through the special election process, which on average could take four
months. In the event of a catastrophic attack, elections could certainly take longer.

In the 99" through 107" Congress, the average time it took states to hold special
elections to fill House vacancies caused by death was 126 days, or over 4 months. Some
of these vacancies lasted as long as nine months. With this as a backdrop, it is
particularly troubling that there is no precedent for holding dozens or hundreds of special
elections at the same time.



100

The Seventeenth Amendment provides that Senate vacancies can be replaced by
gubernatorial appointment until special elections can be held. But the truth of the matter
is that neither body of Congress is prepared for the possibility of having a large number
of incapacitated members.

One of the possible solutions to this dilemma is to look to the Constitution. Qur
Constifution gives us specific provisions for filling vacancies in the House and Senate,
however, we do not have a procedure in place to fill mass vacancies without a
constitutional amendment. A Constitutional amendment could give Congress the power
to provide by legislation for the appointment of temporary replacements to fill vacant
seats in the House of Representatives after a catastrophic attack and to temporarily fill
seats in the House of Representatives and Senate that are held by incapacitated members.

The question of a Constitutional Amendment is a serious one to consider and I
know that my colleagues in the Senate and House are always reluctant to amend the
Constitution — as am I.  And [ agree that these are issues which will require considerable
debate and a thorough examination of the possible options. Consideration of how our
country and our governmental institutions would operate in the aftermath of an attack
which caused mass vacancies in Congress present difficult questions my colleagues in the
Congress and the American public must identify and resolve.

I thank the witnesses for appearing before us today and I look forward to hearing
from all of you about these very important issues.

H##
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Tuesday, September 9, 2003, 10 a.m., Dirksen Senate Office Building Room 226

N.B. Every letter we have received thus far from state and local
elections officials expresses at least mild — if not serious —
concerns about any 21-day expedited special elections regime.

Alaska
. Lt. Governor (Laura A. Glaiser, Director, Division of Elections)
Delaware
. New Castle County (Howard G. Scholl, Jr., Deputy Administrative Director,
Department of Elections)
Florida
. Lafayette County (Lana B. Morgan, Supervisor of Elections)
. Osceola County (Donna Bryant, Supervisor of Elections)
. Sarasota County (Kathy Dent, Supervisor of Elections)
. Sumter County (Karen S. Krauss, Supervisor of Elections)
. St. Lucle County (Gertrude Walker, Supervisor of Elections)
. Pasco County (Kurt S. Browning, Supervisor of Elections)
. Florida State Association of Supervisors of Elections (Kay Clem, President)
Idaho
. Secretary of State (Ben Ysursa)
Indiana
. Secretary of State (J. Bradley King and Kristi Robertson, Co-Directors, Election
Division)
. Allen County (Pam Finlayson, Director of Elections)
Kentucky
. Fayette County (Donald W. Blevins, Clerk and Chairman, Board of Elections)
. State Board of Elections (Sarah Ball Johnson, Assistant Director)
Maryland

. State Board of Elections (Linda H. Lamone, Administrator)
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Minnesota
. Cook County (Braidy Powers, Auditor-Treasurer)
. Chippewa County (Jon Clauson, Auditor-Treasurer)
. Ramsey County (Dorothy A. McClung, Director, Property Records and Revenue)
. Sherburne County (Ramona Doebler, Auditor-Treasurer)
. Secretary of State (Mary Kiffmeyer)
. Pine County (Cathy Johnson, Election Administrator)

Missouri
. Pike County (Bob Kirkpatrick, Clerk of the County Court)
St. Francis County (Mark L. Hedrick, County Clerk)
Daviess County (Linda Steward, County Clerk)
Jefferson County (Eleanor Koch Rehm, County Clerk)
Sullivan County (Mike Hepler, Clerk, Sullivan County Commission)
Franklin County (Debbie Door, County Clerk)

* & ¢ & 9

North Carolina
. State Board of Elections (Johnnie F. McLean, Deputy Director)
. Guilford County (George N. Gilbert, Director of Elections)

Pennsylvania
. Bureau Of Commissions, Elections & Legislation (Monna J. Accurti, Commissioner)

South Carolina

. Pickens County (Marilyn W. Bowers, Director, Registration and Elections)
South Daketa
. Secretary of State (Kea Warne, Election Supervisor)
Texas
. Secretary of State (Geoffrey S. Connor)
Vermont
. Secretary of State (Kathleen DeWolfe, Director of Elections)
Washington

. Yakima County (Corky Mattingly, County Auditor)
Chelan County (Evelyn L. Arnold, County Auditor)

. Clark County (Greg Kimsey, County Auditor)

. Thurston County (Kim Wyman, County Auditor)

. Island County (Suzanne Sinclair, County Auditor)

Wisconsin
. State Elections Board (Kevin J. Kennedy, Executive Director)
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OFFICE OF THE LT. GOVERNOR DIVISION OF ELECTIONS

PO, BOX 110017
JUNEAU, ALASKA 99811-0017
PHONE. (907) 465-4511

Sepiember 4, 2003

Senator John Cornyn

Chairman, Senate Subcommittee on the Constitution, Civil Rights and
Property Rights

Dirksen Senate Office Building Room 139

Washington, DC 20510

Dear Senator Comyn:

Tharnk you for the opportunity to respond to the questions relating to the conduct of a
special election in a time of crisis.

During a time of national crisis, asswming Alaska amended our statutes accordingly and
forfeired elements of election procedure that we consider essential, it still may not be
possible for us to conduct a special election in 21 days. The vastness of our state and the
diversity of its people create unique challenges when we conduct scheduled elections ~
special elections require additional considerations.

To your questions:
1. Is 21 days enough to conduct expedited special elections during crisis
circumstances, as a mechanical matter?

If Alaska were required to conduct this type of election in 21 days, there are several
concerns regarding the AccuVote process.

AccuVote programming would rake several days, depending on the number of
candidates and races

Logic and Accuracy testing, delivering the memory cards to the regions (ensuring

aregional test) and distribution of the remote cards to the Accu-Vote
Coordinators/City Clerks could take at least 10 days.

& orivied o recyaled paper
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Shipping and delivery of AccuVote systems might prove problematic due to the

fact that many communities in Alaska are served only by air or bat traffic. If the
weather is inclement - including fog and wind -~ the cards and equipment could

take a week or 10 days to amive in remote locations.

I1 is perhaps more reasonable, if required 1o conduct a special election in 21 days, that
Alaska issue paper ballots to be hand counted. Accu Vote optical scan and touch screen
systems would not be used due to programming and shipping challenges caused by the
shortened timeline.

‘Ballot printing would rake at least 10 days on a "rush" order for statewide ballots.

Ballots could not be printed in time to distribute to the election boards in the rural areas.
Duc to mail delivery in remote areas of Alaska, ballots and supplies must be mailed at
least two weeks prior to the election to ensure delivery of the mailerials. As a result, there
would only be one week, in this timeline, for ballots to be printed.

Regional offices do not keep large quantities of various election materials on hand. Forms
and materials must be printed in time for distribution to the election boards. There are
envelopes used in elections that take several weeks to print. Currently, forms and
envelopes often take at least six to eight weeks to print.

21 days would not be sufficient time to train election officials in rural Alaska because of
the vast size and amount of time it 1akes to travel 1o these locations. In addition, it would
be extremely difficult to recruit election workers and polling places in this short time
frame. If the special election were called during the prime subsistence (spring hunts,
summer fishing & gathering, spring/summer whaling seasons) gathering months,
recruitment of election workers on short notice would pose additonal problems. The
notification and training of election officials seems 10 be the most challenging aspect of
meeting a 21 day election deadline, and should be a critical consideration.

Securing polling places could be more difficult as sites may be unavailable on such short
notices. Time to secure alternative sites would be limited. Notifying voters of new
locations would provide an additional challenge.

Due to the vast size of our state and the remoteness of many of Alaska's voting precincts,
ballots and supplies (including the voter registers) are sent to precincts by mail in those
arcas not on a road system. After 9-11, areas in remotc Alaska, areas without road or
ferry connections, felt the impact more severely than the urban areas. In a like situation,
it may be impossible to deliver ballots and supplies to these locations.
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2. Is 21 days enough to conduct expedited special elections during crisis
circumstances, as a matter of democratic integrity?

There could be no primary election. A means for determining the candidates on the
ballot would have to be devised. A process for nomination by petition for those
candidates not representing a recognized political party, within the 21 days seems
improbable.

Selection of candidates, filing period, and submission of candidate declarations would
need to be addressed, especially under the limited
time frame.

3. Would 21 days effectively disenfranchise any voters, such as absentee voters,
military and overseas voters, or other categories of voters?

In this circumstance should Alaska have only a paper ballot, considering a filing period
and submission of the candidate’s names to the Division of Elections, (even if only S
days are allotted), once the ballot is sent to the printer to print, it may be impossible to
ship it to all Alaskan communities. (Even with special agreements with air services) As
a result, some voters would be disenfranchised because they would not have access to a
ballot.

There would not be enough time for a 60-day special advance ballot.

Absentee and Early Voring would most likely be sacrificed under a 21 day deadline.
Simply printing and distributing ballots within the timeframe is questionable.

The Federal Voting Assistance Program (FVAP) has been advocating for years to secure
a 45 day period for availability of absentee ballots, but the FVAP ballot distribution
deadline would be drastically shortened. (if absentee ballots are considered at all)

Internet voting might afford the opportunity to conduct an election in 21 days in Alaska,
but those voters who do not have access 10 computers, would certainly be
disenfranchised.

4. If 21 days is problematic, how long would it take to ensure proper mechanical
operation of expedited special elections during crisis circumstances,
consistent with democratic integrity, and offering all voters - including
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Senator Cornyn
Seprember 4, 2003
Page 4 of 4

absentee voters, military and overseas voters, and any other category of
voters -- 8 meaningful opportunity to vote?

Alaska’s law for such an election requires that the election to fill a vacancy be held 45 to
60 days after the governor issues a proclamation. The proclamation is required 5 days
.after the vacancy occurs. That is an appropriate time frame for our situation. It was not
chosen arbitrarily or randomly. To reduce the time frame by half or two thirds would
limit voters’ and candidates' access to the process and increase the influence of political
insiders. '

Lastly, I would agree with my colleagues in other states. I would hope that any federal
legislation in this area would be carefully drafted 1o address elections in times of crisis
only, 50 as not to threaten the individual states’ implementation of elections,

Again, thank you for the opportunity to comment.

incerely,

Director

cc: Lieutenant Governor Loren Leman
United States Senator Ted Stevens
United States Senator Lisa Murkowski
United States Representative Don Young



STATE OF DELAWARE
DEPARTMENT OF ELECTIONS FOR NEW CASTLE COUNTY

CanvoL STATE OFFICE BUILDING
820 N. FRENCH STREET
WILMINGTON, DELAWARE 19801-3831

September 4, 2003 TELCrHONE: (302) 577 - 3484
Fax; (302) $77 - 6E45
James C. Ho
Chief Counsel .
U.8. Senate Subcommittee on the Constitution, Civil Rights & Property Rights
Dirksen Senate Office Building Room 139
Washington, DC 20510

Dear Mr. Ho:

Mr. R. Doug Lewis, the Election Center's Executive Director, asked me and other
Elaction Officials to respond to your inquiry as to whether 21 days is enough time to
feasibly and practically conduct expedited special elections in the direct aftermath of a
catastrophic terrorist attack on Congress. Thank you for seeking advice from those on
the front lines. Please understand that this is my response to the questions you posed
and should not be construed in any manner as an official or unofficial position of tha
State of Delaware or any other State official. Furthermore, my responses are based on
my understanding of the capability of the Department of Elections for New Castle County
{o respond to the catastrophe as described above. Election Officials in Delaware’s other
counties or the Commissioner of Elections may have different views on these subjects.

1 am the Deputy Administrative Director for the Department of Elections for New
Castle County, Delaware. In Defaware elections are run by the State. Thus, | am a State
employee and in collaboration with the Administrative Director have responsibility for
registering voters and conducting elections within Delaware's largest county. | have
served as an Election Administrater for 10 years, and have been actively involved in the
planning, preparation and conduct of numerous primary, general and special elections.
Additionally | served on the Election Center's National Task Force on Election Reform,
and am a Certified Elections/Registration Administrator,

As | understand the task, it is to respond to the four guestions listed below
without regard to constitutional requirements or existing state and/or federal laws. |
assume that the clock starts the day that the disaster occurred in lieu of any other
guidance, that we have sufficient supplies and materials on hand, that necessary funding
is quickly disbursed to the Department, and that there are no problems in configuring the
State’s Election Management Systemn for the Special Election. Additionally, | -am
assuming that there are no nationwide or local disruptions as a result of the catastrophe
that would impact on our abiiity to prepare for the election. Changes in any of these
assumptions would result in my revising my responses to the four questions.

As a matter of information, Delaware uses a full face Direct Electronic Voting
Systemn with a paper ballot set over 504 voting positions,
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1. Is 21 days enough to conduct expedited special elections during crisis
circumstances, as a mechanical matter?

NO. lf would not be possible to properly accomplish all the required tasks within 21
days. An important factor is staff. We have a small and very competent staff. They
cannot, however, accomplish all the tasks required for such an election without
augmentation. The experience and training of the augmentees, especiaily in the
warehouse, could significantly impact my estimates that are detailed below.

a. My staff estimates that it would take 45 days to appoint and train the
2,000+ Poll Workers necessary for such an election. We would expedite the
process by appointing those who served in the most recent General Election and
then fill in where those folks can't or wan't serve. The appointment ‘ofters would
probably be mailed within 3 days of the catastrophe. The first training class would
be scheduled for the 7" or 8" day following the catastrophe and conclude
approximately 32 days laler. We reserve between § and 7 days for verifying
training, makeup classes and to deal with contingencies. | trust my staffs
estimate, but under optimal conditions where we do not encounter any delays or
other problems, we should be able to shave the time to about 40 very intense and
long days.

b. The absentee process would not properly function within 21 days thus
disenfranchising an undetermined number of volers. See the response to question
© 3 for details,

c. | believe the other processes involved in conducting a Special Election as
you described could be completed within 28 days under optimal circumstances
where we have lrained and experienced augmentees and do not encounter any
problems. These optimal circumstances include having the candidates names
within 2 fo 3 days of the beginning of the preparation period. These would be
intense and long days of 12 to 14 hours with no days off. Where our warehouse
augmentees lack experience and training, time necessary to prepare the voting
machines for the election would most likely increase from 28 days to between 30
and 35 days. A complicating factor in this estimate is that the same person is
responsible for several specialized tasks. These lasks are thus done sequentially.
The fechnical requirements and expertise required for these tasks preciudes them
being assigned to different persons and completed simultaneously. This resuits in
a longer total peried to complele all the required tasks.

2. Is 21 days enough to conduct expedited special elections during crisis
circumstances, as a matter of democratic integrity?

Most likely NO!  The process of selecting candidates is very imporiant, There
needs to be an adequate amount of time (5 to 7 days at a minimum) for those
involved to make intelligent choices. The custom in Delaware is to wait until alter
an elected official whose office is filled by a Special Election to be interred before a
Special Election is called to fill his or her seat. A similar period should be
considered as part of dealing with a national calastrophe. Additionally,
campaigning would be limited and the voters would most likely not have sufficient
time fo make an informed and wise decision in a very important election.

M)
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3. Would 21 days effectively disenfranchise any voters, such as absentee
voters, military and overseas voters, or other categories of voters?

ABSOLUTELY. Absentee ballots would most likely be available within 2 days of
the time that the candidates for the election were set. Local folks who promptly
submit their application for an Absentee Ballot would most likely have no problems
voling within the 21 day period unless the volume is so heavy that we cannot
process the applications and mail the ballots to meet our same day received
(application) same day mailed (baliot) standard. Folks who are within the
Conlinental United States and submit their applications promptly might not be able
to complete the process within the 21 day period since it involves 3 mailings.
Depending on thelr location a maiting couid lake as long as 5 to 7 days to reach its
destination. The Federal Voting Assistance Program (FVAP) recommends 45 days
transit time for mailing a ballot to an overseas person and receiving it back. This is
a 2 maifing process (out and back). The scenario we are considering is a 3 mailing
process (application mailed in, ballot mailed out and baliot returned) which would
most likely increase that time, In the absence of other information, | believe the
minimum time o allot for a 3 mailing process is 45 days. A significant defay by a
voter in submilting his or her absentee application or in any other part of the
process would greatly increase the probability that a person’s ballot would not be
received in time to be counted.

4. If 21 days is problematic, how long would it take to ensure proper
mechanical operation of expedited special elections during crisis
circumstances, consistent with democratic integrity, and offering all voters -
including absentee voters, military and overseas voters, and any other
category of voters ~- a meaningful opportunity to vote?

45 days from the date candidates are set. This would provide sufficient time to
properly prepare, avoid disenfranchising absentee voters and {o conduct a good
clection. Details for this estimate are in the responses to gquestions 1 through 3
above,

| hope that this is of some value, Thank you again for soliciting input from those most
directly impacted. Please contact me if | can be of further assistance.

Sincerely,

Ht 855 )

HOWARD G. SHOLL, JR,
Deputy Adminisirative Director
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Lana B. Morgan
Lafayette County Supervisor of Elections
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September 5, 2003

Senator John Cornyn

Chm. Senate Subcommittee on the Const., Civil Rights and Property Rights
Dirksen Senate Office Bldg., Rm 139

Washington DC 20510

The Honorable Senator Cornyn:

[ am writing regarding the questions refating to a proposed 21 day special ¢lection.

Even under crisis circumstances, the 21 day election would be just about impossible.
When we had the plain paper ballot and hand tabulation we could conduct an election on
a four week turn around with the 10 day extension for military and overseas ballots. Since
we have all automated equipment, I am afraid there would be no way to have the paper
ballots printed on the required stock and the machines programmed in this short of a time
frame. The ballot has to be laid out by the Supervisor before sending it to the printer. The
printer has to lay it out using their overlay and then fax or email it back for proofing by
the Supervisor of Elections office before the ballots can be printed. This process may
take 5-7-days if the proofs are correct. It may be another 4-6 days, before I receive the
ballots. Then the absentee ballots have to be mailed and the overseas ballots and at least
two weeks has already passed. Poll workers have to be trained and the polling locations
readied for use. The tabulation equipment must be tested, notice of the Logic and
Accuracy test has to be advertised in the paper and the list goes on.

The cost of a Special Election is secondary to the other demands of conduction an
election. The estimated cost to conduct a Special Election would be around $10,000

dollars and I am a very small county.

If you have any other concerns, just let me know and I will try to be as honest with you as
possible.

Sincerely,

Oe . at
Lan“?ﬁ':dogrga:ﬂ\ A
Supervisor of Elections
Lafayette County
Mayo FL 32066

Post Office Box 76
Mayo, Florida 32066
386-204-1261 ; vote
Fax 386-294-2164

or Yo
Lataystiesoe @ allitel net No grtﬁ::
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DONNA BRYANT
SUPERVISOR OF ELECTIONS Mailing Address:
OSCEOLA COUNTY P.0. BOX 420759
330 N. BEAUMONT AVENUE Kissimmee, FL 34742
KISSIMMEE, FLORIDA (407) 343-3900
hitp-//www oscelections.org FAX: (407)343-3852

September 4, 2003

Senator John Corayn

Chajrman, Senate Subconwmitiee on the Constitution, Civil Rights
and Property Rights

Dirksen Senate Office Butlding Room 139

Waghingten, DC 20510

Dear Senator Cornyn:

The Foresight of the proposals pending in Congress on special elections in 2 national
erergency situation is to be commended. Florida has had. in recent vears, many spewial
stections for legislative seats and has exteusive experience in implementing those
elections under a demanding schedule.

The cost of a special election for Osceola County, Florida, on optical scan g uxpmem I8
FI68.874.80, for 100,000 voters.

The question of time to conduct special efections depends on a number of issues.
Twent-one days would be sullicient for our conary if the Florida Siatute 123162 (mamil
absentes ballots to overseas voters 30 days before each election) was waived. Also the
requirements of L5, Justice for equal protection of minorities are a concem, Preparing
ballots in several Lm.,uage.s is & time facior 10 be considered. An election during the
summer months in Flotida would disenfranchise many volers who are “lemporartly
away” a1 that lime a8 absentee ballots cannot be {orwarded.

Military and overseas volers could timely vote if internet voting is utilized.

Thirty-live days to conduel the election would provide maximum opportunity for most.
noi all. slectors 1o cast their batlot,

Donna Bryant j

Supervisor of Elections
Osceola County

Sincerely,

Fmail: osc_soe@onceolaorg
AN AFFIRMATIVE ACTION = EQUAL OPPORTUNITY EMPLOYER
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September 4, 2003

Senator John Cornyn, Chairman

James C. Ho, Chief Counsel

Senate Subcommittee on the Constitution,
Civil Rights and Property Rights

Dirksen Senate Office Building Room 139

Washington, D.C. 20510

Dear Senator:

With response to your request as to whether 21 days is enough time to feasibly
and practically conduct expedited elections in the direct aftermath of a
catastrophic attack on Congress, I will respond to your questions in the order
asked.

1. It would probably be possible to conduct a special election in 21 days during
special circumstances, mechanically, but it would be a real stretch. In Sarasota
County, preparation of the ballot would take at least one full day; it would take a
week to write and get a return on our absentee ballot, although this could be a
problem strategically with all of the vendors needing to respond in such a crunch
period and could take much longer. This would leave about 14 days to mail and
have absentee ballots returned. Preparation of 1600 DRE's wouid require two
weeks time with delivery taking one week, if all goes smoothly. Poll workers
would need to be recruited (approximately 1800) and trained. Polling locations
would need to be secured. There is also a question of how the election would be
advertised. What about those away from home, or military or overseas? How
would we handle candidate qualification and candidate finance concerns?

2. Is 21 days enough to conduct expedited special elections during a crisis
circumstance, as a matter of democratic integrity? My response is no. With
elections under the microscope since 2000 and with the many required elements
listed above, we could be sacrificing the integrity of the election. There is too
much room for error that would be multiplied in a crisis situation. Many Voters
could be disenfranchised, casting doubt on the outcome of the election. "

3. Absentee, military and overseas voters could be effectively disenfranchised.
In 2000, even with the 10 day extended period following the election in Florida,
many voters still did not have sufficient time for their ballots to be returned and

counted.

4. We discussed the amount of adequate time to ensure a good election o
recently in Florida when we discussed the elimination of the second primary.
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Our compressed election cycle with the second primary allowed for only 9 weeks
for three elections. Florida Supervisors of Elections argued that this was an
impossible time frame and suggested to our legisiature a minimum of eight
weeks preparation time. The legislature, in turn, suspended the second primary.
So my opinion is a minimum of eight weeks.

With reference to the cost of such a special election, I estimate it would take
$400,000 in Sarasota County alone. This would include overtime, extra security
measures and extra technical support which would be critical in @ RUSH
environment.

1 believe it wise to ask the advice of the election officials who are actually in the
trenches and have the expertise to make elections happen. I thank you for the
opportunity to share my thoughts with you.

Sincerely,
Kathy Dent

Supervisor of Elections
Sarasota County, Florida



OFFICE OF
KAREN S. KRAUSS
Supervisor of Elections

Sumter County
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DATE: September 4, 2003

TO: James C. Ho, Chief Counsel
FROM: Karen S. Krauss, Supervisor of Elections

SUBJECT: Expedited Elections

As a Supervisor of Elections, these are my concerns regarding expedited elections within 21 days of a
catastrophic terrorist attack on Congress.

Sumter County uses the iVotronic Touch Screen Voting Machines, To put on a countywide election
there is a lot of prep ion time Ived such as ballot layout, coding, loading and testing the
machines but even more of a concern is the turn around time on getting the absentee ballots printed
and ready to mail. If you look at the current laws in Florida there is very little room for error in
“reparing for an election as far as the preparation time. There are also other matters to be considered
ach as available polling places, training and placing poll work upplies, logic and accuracy tests,
legal advertising, canvassing board members, sample ballots and we alsc have early voting at least 10

days before each election.

You also inquired about disenfranchising any voters, such as absentee voters, military and overseas
voters and others. With a 21 day time frame I would say yes this would be a major problem.
Everything that has to be prepared for these voters just cannot be accomplished in 21 days and plus
receive these ballots back in sufficient time.

As for the cost of a special election, it wouldn’t be any less than what it costs right now to puton a
county wide election. Sumter County is not a very large county but it would still cost approximately
between $70,000 and $80,000.00 which would not be budgeted for in the above situation. It could
cause a hardship on the smaller counties.

I hope I have been of some assistance. Please know that every Supervisor of Elections would do
anything within our power to put on a successful election for our voters but we are not miracle
workers either. We must have sufficlent time to do our jobs successfully.

Respectfully,

Karen S. Krauss
Supervisor of Elections
Sumter County

Supervisor of Elections” Main Office » 220 E. McCollum Avenue o Bushnell, Florida 33513-6124'e (352) 793-0230
FAX:(352)793-0232 » http://www sumterelections.ore & E-Mail: Kkrauss@sumterelections.org
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gut'uule Walker

Supervisor of Eiections
St Lucle County

2300 Virginla Avenue » F1. Plerce. Florido 34982 « (772} 462-1500 « Fax({772) 462-1439
Gertrude Walker
St. Lucie County Supervisor of Elections

Ta; The Honorable James Ho

Chief Counsel

U.S. Senate Subcommittee on the Constitution, Civil Righis and Property Rights
Date: September 9, 2003
Subject: Requested reply

1 am aware of the 21-day proposal and listed below are my answers and concerns:

1. s 21 days gh to } pedited special elections during crisis cir a8 e
matter?

Answer: NO. 21 days is NOT sufficient time to prepare for a possible countywide clection
capecinlly doring » crisis situation such as a terrorist attack on Ameriea.

2. Is 21 days gh to d pedited spocial elections during crisis circumatances, as 8 matter of
democratic integrity?

Answer: NO. The tinie it takes to contact, prepare a contract; confirm ADA compliance of polling
places alone takes more than 20 days. Not to mention a qualifying period that is equal and fair to
all, appointing/training poll workers, ordering/preparing and testing ballots and systems setup
would take ut least 45 days or longer.

3. Wonld 21 days effectively disenfranchise any voters, such as absentee voters, military and overseas
voters, or other estegories of voters?

Answer: Yes. Additionally assuming this is a result of a terrorist attack, how would we expect
ballots to be shipped to cover a countywide election? Chances are that shipping; airlines and
trucking agencies wonld be on high alert and generally not in operation until the country was back
on stable ground. This wonld make ballot orders next to impossible.

4. I 21 days is problematic, how long would it take to ensure proper mechanical operation of expedited
special clections during crisis cir i with di atic integrity, and offering all
voters — including absentee vofers, military and overseas voters, any other category of voters ~ a

mesningful opportunity to vore?

Answer: 45 days. There wouid be a huge disenfranchisement of the overseas and military
personnel that are protecting our country. Since the average mailing deadline of 38 days prior to
the election is insufficient, and we add the additiona) 16 days afterwards, that gives a total of 45
days. ¥ wonld ider this the absol ini to assure the integrity of the clection.

The cstimated cost associnted for running such elections would be $400,000.00. Hepefully what I have
contributed will help.

280 NW. Courty Club Diive  «  Port §t. Lucle, Fiorda 34986 » {772} 871-8410 « Fox(772) 871-5328
9340 . Federal Highway « Port §t. Lucle, Florida 34952 « (772)337-6623 » Fax(772) 337-58626
www.slcelectionscom - e-mall gerinide@sicelections.com
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Kurt S. Browning

Supervisor of Elections
Pasco County
Post Office Box 300
Dade City, FL 33526-0300

September 10, 2003

Mr. James C. Ho

Chief Counsel

U.S. Senate Subcommittee on the Constitution,
Civil Rights and Property Rights

Dirksen Senate Office Building, Room 139

Washington, D.C. 20510

Dear Mr. Ho:

1 apologize for the delay in getting this information to you as requested by Mr. Ed Kast,
State Director, Florida Division of Elections. [ hope the following information will still
be of some value to you.

It is my opinion after having served 24 years as the Supervisor of Elections for Pasco
County, Florida, that 21 days does not give enough time to adequately prepare for and
conduct an election. In the event of a terrorist attack on Congress, the last thing that
should be contemplated would be hastily held elections. Under this scenario, it would be
adding insult to injury.

Additionally, conducting an election within 21 days would be very problematic as it
relates to preparing and mailing absentee ballots to overseas servicemen and women. It
would also not allow sufficient time for the timely return of these ballots to be counted.

My opinion is that it would take a minimum of 45 days with 60 days being more realistic.
Also, as requested, an election will cost Pasco County approximately $225,000.00

I appreciate the opportunity to comment on this issue. As always, please call me if you
have any questions or need additional information.

Kurf S/ Browning

KSHitlc
€ost Pasco Government Center David “Hap" (lark Professional Center West Pasco Government Center
Dode City Lond O' Lokes Neuw Port Aichey
(352) 5¢1-430¢ {813) 929-1088 (727) 847-816¢

poscovotes.com
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F.S.A.S.E.

Florida State Association
. U of Supervisors of Elections
Founded in 1946, the F.5.AS.E. it a professi jation of Florida's Supervisors of Elections,

The Association seeks changes in election laws to bencfit voters, provides educational opportunitiea
for its members and offers a forum for the exchange of ideas among election officials,

Execative 003

Comanittee 20032004 ptember 8, 2003

President

Kay Cl;‘; Senator John Cornyn

1750 25t ‘s'mc"ﬁ“‘“y Chairman, Senate Subcommittee on the Constitution, Civit Rights and Property

Vero Beach, FL 32960 Rights

772.567.8187 Dirksen Senate Office Building Room 138

Prosident.Elest Washington, DC 20510

Bill Cowles

Orange County Dear Senator Cornyn:

gﬁ'ﬂ%ﬁi“‘“’ It has been brought to my attention that Congress is considering having expedited
Citrus County elections in the event that & catastrophic terrorist attack on Congress occurs. | have
N a few concerns about the logistics of having a special election only twenty-one days
T:U'e‘;,ﬁ . after just such an event. They are as follows:

Bradford County

Absentee ballots would not have enough time to be created, proofed, printed, mailed
Treasurer 1o voters and then mailed back to our office. Absentee voters, military and overseas

gg?‘wm vaters would definitely be disenfranchised. Florida law presently states absentee
ballots must be mailed to overseas voters thirty-five days before the primary and

Past-President forty-five days before the general in order to allow adequate time for the voter to

Theresa LePore receive and return their baliot, Obviously, if we only had twanty-one days this would

Board of nat happen.

Directors 20032004

onmie Jonos Hypothetically, we could create an absentee ballot in three days, one day for

proofing, one week for it to be printed, three days to stuff and mall the baliots, arid we

Escambia C
scambia County are already up to fourteen days before the ballots are even mailed. Once the

Sylvis Stephens absentee baliots have been created, we wouid then be abie ta move on to creating
Jackson County and proofing baliot for the touchscreen machines. The touchscreens then get
Lasra Dees programmed, tested and prepsred to be shipped to the poliing locations. At the bare
Hamilton County minimum we need forty-five days in order to accomplish afl of the above and not
i i i lection.

Zﬁ‘y Hilt compromise the integrity of the election,

us County The cost of having 2 special election in the event of just such a crisis would cost
John Stafford Indian River Counly, Florida, with 74,000 registered voters, $145,000.
Duvai County
Fred Galey
Brevard County
Karen Krauss
Sumter County
Holly Whiddon President, Florida State Association
Glades Connty Of Supervisors of Elections
Gertrude Walker
St. Lucic County
Philinds Young
Lee County
General Counsel

Ronsld Labasky, Esq.
ESASE « PO.Box 350 » Tallahassee, FL 32302 » (850) 681-0311
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Corporations Division
30,

BENYSURSA
- TR 208 334-2301
SECRETARY G STATE Uniform Commercial Code Division
208 334-310
Faezimile
208 334.2847
Trademarks/Noturics Division
208 334.2300
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Mr. James C. To

Chief Counsel

U.S. Senate Subcommittee on the Constitution,
Civil Rights & Property Rights

Dirksen Senate Office Buifding, Rm. 139
Washington, DC 20510

Dear Mr. Ho:

As chief election ificial for the State of Idaho, I am concerned with any proposal
thar would require an election to be conducted in a 21 day time period. There is no
question that 21 days would be a mechanical nightmare, integrity of the election would
be compromised and certainly absentee voters, particularly military and overseas voiers
would be disenfranchiscd unless the deadline 1o accept absentee ballots were extended
several days after the day of the election.

I believe that at least a six week period would be required 10 enable election
officials and voters 1o maintain integrity in the election process. | further belicve that if
the unfortunate sitnation arises, an immediate appointment to fil} the vacancies would
allow our national government to continue to operate at a most critical time.

T would appreciate your assistance in conveying my concerns and thoughts to
Chairman Cornyn.

Sincerely,

Ben

BEN YSURSA
Secretary of State

BY/pdy
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J. Bradiey King, Co-Dlrecto
STATE OF 'ND!ANA Kristi Robertson, CmDirecta‘;
TODD ROKITA, Secretary of State ELECTION DIVISION
302 WEST WASHINGTON STREET, ROOM E204
INDIANAPOLLS, INDIANA 46204-2743

Telephone: (317) 232-3939
Fax: (317) 233-8783

September 3, 2003

The Honorable John Cornyn, United States Senator

Chairman, Sepate Subcommitiee on the Constitution, Civil Rights and Property Rights
United States Senate

Dirksen Senate Office Building Room 139

Washington, DC 20510

Dear Senator Cornyn:

Thank you for the opportunity to comment regarding the proposals pending before the
Subcommittee which would require special elections to be held to fill multiple
congressional vacancies resulting from a catastrophic event.

We write to express our concem that requiring these special elections to be held within

21 days after a catastrophe would result in the disfranchisement of both candidates and
voters. and would undermine public confidence in the legitimacy of the election process.

Although it is conceivable that these special elections could be conducted on an
expedited schedule, attempting to do so within a 21 day period would effectively prohibit
Democratic and Republican party candidates from being nominated in a primary, and
would preclude the nomination of independent or minor party candidates through any
voter petitioning process. In the aftermath of a national emergency that would prompt
these special elections, election procedures which impose additional restrictions on the
ability of voters to nominate and choose among candidates for office will undermine their
confidence in the integrity of the election process,

A 21 day special election schedule would have a dramatic impact on the ability of

military and overseas voters to participate in the election process. For many years, the
Federal Voting Assistance Program within the Departiment of Defense has advocated a 45

day turn-around time for absentee ballots to reach and be returned by military and
overseas voters as being the minimum period necessary to prevent the disfranchisement
of these voters.

Since absentee ballots are not printed and distributed to any voters until after the st of
candidates has been finalized, the actual time available for apy absentee voter to receive
and cast an absentee ballot would be significantly less than 21 days. Large numbers of
disabled and other voters who can rely on the U.S. Postal Service to deliver and return

An Equal Opportunity Employer
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absentee ballots on time wonld lose their opportunity to participate due to the expedited
schedule required for a special election held within a 21 day period.

The selection of polling places for these special elections would result in an additional
impediment to the election process. and could result in the disfranchisement of voters.

Many local jurisdictions must enter into contracts with private businesses (and even some
homeowners) to use a facility as a polling place in any election, and currently must do so
thirty to sixty days before clection day to ensure that the facility will be available. Given
such short notice for a special election, many usual polling places are likely to be
unavailable. If it becomes necessary to consolidate polling places as a result, voters will
have less opportunity to Jeamn where the polling place has been relocated. Some voters
will inevitably lose their race against the clock to reach the correct polling place before
the polls close.

In summary, 2 21 day schedule for special elections has the potential to undermine public
confidence in the election process just when this confidence would be needed most.

If the Subcomumittee chooses 1o recorumend the enactment of Jegislation to provide for
special elections in these cases, we would urge that a more realistic time period to
accommodate the legitimate interests of voters, candidates, and political parties, such as
30 to 60 days, be considered. In any eveunt, federal legislation in this area should be very
parrow]y tailored to address the catastrophic scenario, and not spill over into any other
type of special election for federal office.

Thank you for your consideration of our comments regarding this matter.
J. Bradley King Kiisti Robertson
Co-Director Co-Director
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éEN COUNTY ELECTION BOARD

S

rown Andrew M. Downs David M. Wright Pamela Finlayson
Clerk Allen Circuit Court  Democratic Member Republican Member Director of Elections

September 8, 2003

James C, Ho

Chief Counse!

U.S. Senate Subcommittee on the Constitution
Civil Rights & Property Rights

Dirksen Senate Office Building Room 139
Washington, DC 20510

Dear Mr. Ho,

Mr. R. Doug Lewis, Executive Director of the Election Center, asked me and other Election
Officials 1o respond to your inquiry as to whether 21 days is enough time, either as a mechanical
matter, or as a matter of democratic integrity, to conduct special elections during crisis
circumstances. I will attempt to respond as succinctly as possible.

I believe responses from election officials will relate directly to each jurisdiction’s size, voter
registration system and voting system. Allen County, Indiana serves approximately 210,000
active registered voters. We have 298 precincts. We have a fully automated voter registration
system. We use a first generation Direct Recording Electronic Voting System for precinct voting
and Optical Scan Ballots for absentee voting.

I have some experience with putting together a federal level special election. In 1989, ten
counties in northeast Indiana had to hold a special election to replace Dan Coats who was then
our Representative for the then 4" yus. Congressional District. The Governor of Indiana put out
the notice of special election on January 8, 1989. The candidates were selected by caucus of
precinct committeemen of the Republican and Democratic Parties and certified by the Secretary
of State on February 8, 1989. We received certification of candidates on Monday, February 13,
1989 and held an election on Tuesday, March 28, 1989. This gave us 56 working days from date
of announcement and 30 working days from date of certification of the candidates. I do not
remember working weekends or overtime for this election. Election preparation was
straightforward.

602 South Cathoun Street Room 119 @ Fort Wayne, IN 46802-1713
Phone (260) 449-7329 ® Fax (260) 449-7908
E-mail pam.finlayson@co.allen.in.us
www.allericounty.us
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The key elements for success would be the response of the general public and governmental
structures, strong leadership in each jurisdiction and a crisis election plan in place. We find that
local people respond to an emergency. I have faith that in a crisis situation, all forces would
come together for a solution. That said; the primary consideration is simple logistics.

With the simplified ballot of a special election, we could vote people by regions in a few large
voting locations. This level of consolidation is not possible in most elections with the large
number of districts that come into play on each ballot. Consolidation would equate to fewer
voting locations and more efficient use of precinct workers and equipment. This efficiency
would lighten the burden of precinct worker recruitment, notification and training and voting
location setup. This efficiency would also require the use of fewer machines since voters would
move through the voting process at a much faster rate.

Is 21 days enough to conduct expedited special elections during crisis circumstances, as a
mechanical matter?

Is 21 days enough to conduct expedited special elections during crisis circumstances, as a
matter of democratic integrity?

Would 21 days effectively disenfranchise any voters, such as absentee voters, military and
overseas voters, or other categories of voters?

If 21 days is problematic, how long would it take to ensure proper mechanical operation of
expedited special elections during crisis circumstances, consistent with democratic integrity,
and offering all voters -- including absentee voters, military and overseas voters, and any
other category of voters -- a meaningful opportunity to vote?

When we look at 21 days, we realize we are looking at 21 days of non-stop work, no days off,
with overtime. If everything came together for us and we modified some processes currently
required in Indiana, we in the Allen County Election Board office believed we could have
everything in place within 21 days except for absentee voting. This process cannot begin until
the candidates are in place and the ballots prepared. I would imagine that a week would be a
conservative estimate of time required for candidate selection and ballot preparation. Some voter
verification must remain in place or this type of voting can be abused on a large scale. There is
also the simple logistics of communication with these voters and turn around time for ballot
material. With that, we have now reduced the voting period to two weeks. During that two-
week period we also need time to schedule bi-partisan teams to go into the field and vote those
who are confined. We do not believe we can turn around the ballot material that fast and not
disenfranchise voters.

In Allen County, Indiana, we believe we would need at least 30 days for the entire process with
at least 21 days for voting absentees. We can fax ballots to overseas voters in Indiana. E-mail
and faxed communication would have to be fully utilized. Mail service would not meet the
needs of those overseas.
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All of our considerations are based upon the presumption that our county has not been attacked
and we are fully functional. I hope you find this information helpful as you work through this
important question.

Sincerely,
TR Ao
Pam Finlayson

Director of Elections
Allen County, Indiana
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Donald W. Blevins

Clerk of Fayette County

September 8, 2003

James C. Ho

Chief Counsel

U.S Senate Subcommittee on the Constitution, Civil Rights and Property Rights
Dirksen Senate Office Building Room 139

Washington, D.C. 20510

Dear Mr. Ho:

Mr. R. Doug Lewis has asked members of the Election Center to take the opportunity to respond
1o your questions relating to the aftermath of a catastrophic terrorist aftack on Congress and
conducting expedited special elections within 2] days. I would like to state that I feel it was a
very wise decision on your part fo ask these questions of those officials that would be dealing
directly with the situation and | thank you for this opportunity.

1 can relate personally to limitations that must be considered when any type of election is to be
conducted within my jurisdiction. [ have been elected County Clerk for Fayette County
Kentucky since 1981. For the past 22 years it has been my statutory responsibility to provide all
aspects for elections. I also, by statute, serve as the Chairman of the Fayette County Board of
Elections. Fayette County has approximately 165,000 voters, 251 precincts, and over 1,000
election officers that serve at the polling places. Iserved on the Election Center's National Task
Force on Election Reform, the Kentucky Help American Vote Act Advisory Committee and
numerous other Task Forces in Kentucky.

1, Is 21 days gh to conduct expedited special elections during crisis circumstance,
as a mechanical matter?

NO. It would be physically impossible to complete even minimum requirerents for any
clection in 21 days. ’ )

Candidate Filings - Time would be required to allow for candidates 1o file for office.
Independent candidates (which require large numbers of voter signatures on petitions) and minor
party candidates must be given ballot access, Just a very few days here would back up the entire
process but ballot access must be protected.

Ballot and Voting Device Preparation - Time must be allotted for ballot preparation once
the candidates who are to appear on the ballot are known, Minimum turnaround time in my
Jjurisdiction for absentee ballot printing for the simplest ballot is 10-12 days. The vendor who
sets our voting devices (a DRE Shouptronic 1242) also sets devices for 90 of our 120 counties.
The vendor could not physically do this in 21 days. Another situation that must be considered is

162 East Main St. » Lexington, KY 40507 « 859 / 253-3344
Fax 859 /231-9619
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the reguirement that machines remain impounded for 30 days sfier any general election. What if
the catestrophe happened during this time period? This problem could be solved with legal
changes by federal statute, but all machines need 10 be locked at least 10 days to protect the
integrity of the previous election as well as to provide for the possibility of recanvass and
recounts. After the machines are set they must then be tested by staff and certified by the Board
of Elections. This increases the time element by at least two days. There is the need for the
machines to be delivered to the voting precinets, We contract 2 moving company to complete
this task. This takes, at the very least, eight days.

Precinet Locations - We usually have about four months to secure proper, handicap
accessible locations for all precincts. The facilities have time to plan for election days well in
advance. Without advance notice and confirmation, many locations would not be available for
voters. There is also the added problem of informing voters whose locations have changed, of
where they will be voring. This would increase the amount of work required by our staff as well

. as expenses and would require a time allotment to complete,

Election Officers - One of the major challenges would be to secure election officers to
serve at the polls. Again, time and planning are the things that make an election happen. Many
officers would not want or be able to serve. In this case, statutes regarding numbers of officers
and parties of officers protect the fairness and integrity of the election and need to be kept in
place. Even in the best of situations securing election officers has become a most difficult task.
Training of officers and training facilities are other avenues that must be taken into consideration.
Training officers and having them at the facility on election day would be physically impossible
to accomplish in 21 days.

Staff Numbers and Time - Regular staff experienced in election detail is limited: This
type of personnel with clection knowledge and expertise is not readily available. Additional staff
would be required and be required to work quite a bit of overtime to complete tasks not requiring
specific election knowledge. I think it would also be a factor to consider “Patriotic Depression”
of all Americans and workers after a catastrophe of this nature.

Absentee Voting - 21 days would definitely disenfranchise many voters, especially senior
citizens, military, and overseas voters. (See question 3 for detailed explanation.)

2. Is 21 days gh to conduct expedited special elections during crisis circamstances,
as a matter of democratic integrity?

NO. Elections are important business and even though continuity would be a factor in
this situation it would not be fair to American voters 1o push elections so quickly that they feel
disenfranchised, especially during a time of catastrophe. Out of respect to Jost Americans,
campaigning would be limited and many people would be uninformed. There would not be
sufficient time for candidates to take stands on many issues, let alone get their ideas to the voting

public.

. 03
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3. Would 21 days effectively disenfranchise any voters, such as absentee voters,
wmilitary and overseas voters, and other categories of voters?

YES, YES, YES. Inmy jurisdiction it would be impossible to have absentee ballots
printed in less than 10-12 days from the time the candidates are known. This would leave only 9
or 10 days to mail ballots out and have them returned by mail. Three specific groups would be
severely affected by this limited time factor. Military and overseas citizens for obvious postal
reasons would be affected. American troops serving overseas in combat areas would be
completely disenfranchised. Senior citizens would be affected simply because it takes them a
longer time period to do things. They usually make plans for absentee voting well in advance
and many of these ballots would not be retumed. Regular paper absentee ballots in Kentucky
require four separate mailings between the voter and the county clerk, Mail delivery would make
it impossible to mail and receive ballots to voters with this limited time frame.

Federal law requires 2 minimum of 30 days for absentee ballots. If an absolute minimum
of 35 days was allowed to conduct the election, most overseas citizens and military would be
completely disenfranchised. It is never desirable to disenfranchise any group but military and
overseas citizens represent the smallest number of voters. After a terrorist attack of such
magnitude, this situation may be acceptable but certainly not desirable.

4. If 21 days is problematic, how long would it take to ensure proper mechanical
operation of expedited special elections during crisis circumstances, consistent with
democratic integrity, and offering all voters — including absentee voters, military
and overseas voters, and any other category of voters — a meaningful opportunity to
vote?

From my experience a minimum of 45 days from the day the candidates are set would be
the absolute minimum. This would provide sufficient time to conduct the election with integrity
and faimess and without disenfranchising absentee, oversess citizens and military voters. Kesp
in mind that time is included here for proper respect to the situation, ballot access, certifying
candidates, printing and mailing absentee ballots, securing and training election officers, securing
polling locations and providing extra staff. Elections are a very precise business and must be
conducted in a manner where all mistakes are eliminated before the election begins.

A total of 50 states must be taken into consideration when setting a time element of this
nature. States are dealing with many new situations such as statewide data bases, provisional
voting, and new voting devices and vendors resulting from the Help America Vote Act. This
opens the election process to a wide oppormity for mistakes. A time element too pressing could
well result in unforeseen disasters and joss of voter confidence in the election process.

Sincer?y,

Donald W. Blevins

Fayette County Clerk

Chairman,

Fayeite County Board of Elections

P
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State Board of Elections

140 Walnut Strect
Frankfort, Rentucky 40601-3240
Joln:: }’ il;n.fwn . Phonet (502) 573-7100 Fax: (502} 573-1369 Mary Sue lHelm
ARmin Website: www,s0s.state Ky.us/elccdiv.him Execulive Director

Seplember 8, 2003

The Honorable John Cornyn

United States Senator

Chairrnan, Senate Subcommittee on the Constitution, Civil Rights and Property Rights
Dirksen Senate Office Building Room 139

Washington, DC 20510

Dear Senator Cornyn:

We have recently been made aware of a 21-day proposal for filling vacancies in congressional
offices as result of a disaster or emergency situation. We are very concemed with maintaining
the integrity of an election in such a short time span,

Our current state law on vacancles in congressional offices calls for an election 35-days from
the lime the Governor issues a proclamation of the vacancy. The statute allows ample time for
candidate nomination, election preparation including printing of the ballot, publishing of the
ballot in the newspaper, and absentee voling.

it is often very difficult for voters to request the absentee ballot application, fill out and send
back, mail baliot back to voter, voter fili out and mail to election official within our current 50-day
absentee voting for regutar elections, and our 15-day absentee voting for all special elections. If
we were to adjusl our current 35-day special eleclions to a 21-day election, we would have to
diminish our absentee voting time, which would adversely affect the voter.

We would prefer a minimum 35-day time frame for conducting a vacancy in congressional office

election. Thank you for your time and please do not hesitate to contact our office should you
have any guestions.

Sincerely,

s anad Bl S oo

Sarah Ball Johnson
Assistan{ Director

e o )
sgeren Equal Oppertunity Emplayes M/F/D (SX
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MARYLAND
STATE BOARD OF ELECTIONS
P.0. BOX 5486, ANNAPOLIS, MARYLAND 21401-0486  PHONE (410) 269-2840

Ross Goldstein
Terry Holliday
Candidacy and Campaign Finance

Linda M. Lamone, Esg.
Administrator

Timothy G. Augusting
Deputy Administrator

September 5, 2003

Via Facsimile and Electronic Mail Only

The Honorable John Comyn

Chairman, Senate Subcommittee on the Constitution; Civil Rights, and Property Rights
United States Senate "

139 Dirksen Senate Office Building

Washington DC 20510

Dear Senator Cornyn:

Thank you for the opportunity to comment on the proposals concerning the continuity on
Congressional operations. As the Administrator of Elections for the State of Maryland, I would
like to offer a pragmatic opinion on the proposal requiring special elections to be held within 21
days to fill congressional vacancies resulting fom a catastrophic event.

Electjon administration is a complex and interdependent operation. While many election
preparation activities occur simultaneously, there are many fundamental activities that must be
completed in a specific order and are dependent upon previcusly completed events, Any
shortening of the tire required to have a special election will significantly impact the electoral
process, the participation of candidates and voters, and undermine public confidence in the
electoral process. The proposal to require a special election within 21 days afier 2 catastrophic
event would not be feasible in Maryland.

Although special elections are ofien conducted on an expedited schedule, conducting a
special general election within 2] days of a catastrophic event wonld effectively prohibit the
Democratic and Republican Parties from nominating candidates through their primary election
process, preclude the use of the petition process to nominate candidates from other political
parties, and limit the timeframe for voter registration. Additionally, the administrative steps
required to conduct an election (i.e., accepting candidate filings, ballot preparation, identifying
polling places, recruiting and training election judges, absentee voting) could not be completed
within 21 days. This proposal would significantly alter the normal democratic processes and
would jeopardize the public's confidence in the openness, fairness, and integrity of the electoral

process.

In addition, conducting a special election within 21 days of a catastrophic event would
effectively disenfranchise absentee, disabled, military, and overseas voters. This timeframe does
not provide sufficient time for the absentee ballot application process, the finalization of the
candidate lst, the printing and mailing of absentee ballots, and the return through the U.S. Postal

(410) 9742012 Toll Free Phone Number (800} 222-8683 151 West Street, Suite 200
Relay Sarvice (30D) 735-2258 htin/fwww. elections.state.md.us Annzpolis, Maryland 21401
&3~ 2004 8-l 6102 v28 0l¥ SNOILOF1E 40 Q¥vog ALVLS QW-uold 8£140  EO~BO-S
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Service of the voted ballot. You should be aware that the Departmnent of Defense’s Federal
Vaoting Assistance Program advocates a minirmum timeframe of 45 days for absentse voting by
military and overseas voters.

If the Subcommittes chooses 1o recommend the enactment of legislation 1o provide for
special elections in this case, I would recommend that a more reasopable timeframe be
considered. Under current Maryland law, a special election for a vacancy in the office of
Representative in Congress must be scheduled at least 36 days affer the date that the vacancy
occurs. For a vacancy in the office of United States Senator, the Governor appoints an individual
to fill the vacancy, and unless the vacancy occurs within 21 days before the filing deadline, the
special elections are scheduled for the same time as the next regular statewide primary and
general elections. The statutory method of filling a vacancy in the office of United States
Senator is the most cost effective and orderly process to conduct a special election.

Althongh Maryland’s timeframe is tight, it does afford the election administration process
to be completed while providing sufficient time for candidates and voter to participate and
maintaining public confidence in the electoral process. As suggested by other states, I would
urge the U.S. Congress to resirict any legislation requiring a special election within a specific
timeframe to be limited only in response to a catastrophic event.

Lastly, the cost of a special election with Maryland’s current voting equipment would be
approximately $8 million. This estimate is based upon the use of optical scan voting equipment.
Because Maryland is in the process of implementing a Direct Recording Electronic (DRE) voting
system statewide, the estimated cost of a special election using a DRE voting system is

unknown.

Thank you for allowing clection officials to provide our practical experience while the
Subcommittee is considering these proposals. If you or your Subcommittee staff have any
questions or require additional information, please do not hesitate to contact me at 410-26%-

2840,

Sincerely,

o e

Linda H. Lamone
Administrator

LHL/nbt
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Cook County Auditor-Treasurer

COURT HOUSE » P.0. BOX 1150 « GRAND MARAIS, MINNESOTA 55604-1150 « (218) 387-3000 « FAX (218)387-3043

Braidy Powers
{218) 387-3000 ext 146
braidy.powers@co.cook.mn.us

September, 5, 2003

To Whom It May Concern:

Cook County is a very small rural county. We could mechanically conduct a hand-
count paper ballot election with the county cowrthouse as the sole polling place within
the 21 days.

I believe that the integrity of the process would suffer greatly. Would the candidates
be of high quality? The election judges would not be as well trained as usual.
Would the electorate be as aware of the election and the of the candidates
qualifications as they should be? Would the electorate be able to make good
decisions based on very little information?

1 believe that overseas and absentee voters would effectively be disenfranchised.
Many people plan activities around the electoral cycle. They would be caught
without time to make changes. Marginal voters of any type would be caught
unawares and lose the option to vote.

I believe it would take at least twice what is being proposed, that is, 42 days.

I think a better option would be for states to have an orderly rule of succession for
federal offices, much like the presidency, with an orderly special election to follow.

Sincerely,

Braidy Powers
Cook County Auditor-Treasurer
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CHIPPEWA COUNTY AUDITOR/TREASURER

Tslephone 320-269-7347 . 828 Nerth {1th Syeat - Montsvdea, Minnesota 56265

JON CLAUSON
Auditor/Treasurer

September $, 2003

Senator John Comyn, Chairmman

Senate Subcomumitiee on the Constitution,
Civil Rights and Property Rights

Dirksen Senate Office Building, Room 139
Washington, DC 20510

RE: Election Law Proposals
Dear Senator Comyn,

1t has come 1o my atiention that there are proposals being considered that would
provide a 21 day time period for emergency elections to be held as the result of attacks
that would cause the loss of life of a large number of congressional officers and/or other

elected officials.

in my opinion a 21 day time period does not provide sufficient time 10 conduct an
election under any circumstances. Currently, in Minnesota we operate on an approximate
60 day cycle with mast precincts using some sort of elecironic vote counting equipment
(precinct count or central count optical scan). The 60 day cycle includes the filing period
all the way through to election day. This time line is extremely tight when considering
computer programming and ballot printing and distribution.

‘Whether a crisis situation or a regular election, a 21 day time frame is almost
impossible to make without jeopardizing democratic integrity. ! think the recall election
in California is a good example. Consider the number of candidates who filed for
election and the process needed Lo trim that number down for a fair election.

The Help America Vote Act (HAVA) is presenting a number of challenges to
election administrators aiready. Only having 21 days would make it very difficult to
provide equal access to overseas and military voters.

{ hope that my input is useful, {f you have questions | can be reached at 320-269-

7447 or by email 1o jelauson(ico.chippewa.mn.us.
Respectfully,

Jon Clauson,
Auditor/Treasurer

AN EQUAL OPPORTUNITY EMPLOYER



132

/08/2003 13:11 FAX 651 266 2188 RAMSEY COUNTY PROPERTY

Property Records and Revenne

Director

Dorothy A. MeClung

845 Governmens Center West

50 West K X
— ‘est Kellogg Boulevard Fax:

St. Paul, MN 55102-1696 TTD#:

September 4, 2003

James C. Ho

Chief Counse!

U.S. Senate Subcommitiee on the Constitution, Civil Rights & Property Rights
Dirksen Senate Office Building, Room 139

Washington, DC 20510

Dear Mr. Ho,

1 am the election official for Ramsey County, Minnesota and have the following
responses to your four guestions.

1. Is 21 days enough to conduct expedited special elections during crisis
circumstances, as a mechanical matter?

Answer: Yes. We have conducted special elections in less than 21 days.

2. Is 21 days enough to conduct expedited special elections during crisis
circumnstances, as a matter of democratic integrity?

Answer: Yes.

3. Would 21 days sffectively disenfranchise any voters, such as absentee
voters, military and overseas voters, or other categories of voters?

Answer: Some voters residing overseas in remote locations would
clearly be disenfranchised by an election process that
encompassed only 21 days from start to finish.

4. If 21 days is problematic, how long would it take to ensure proper
mechanical operation of expedited special elections during crisis
circumstances, consistent with democratic integrity, and offering all voters
— including absentee voters, military and overseas voters, and any other
category of voters — a meaningful opportunity to vote?

‘"Minnmu‘a First Home Rule County
=2

ool

266-2199
266-2002
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Answer: We periodically conduct special elections within 33 days of an

election being called. However, to ensure that all voters,
- particularly those overseas, are able to vote, it would be better

to have a 56 day window in which to conduct a special election.
In fieu of such a schedule, it may be beneficial for Congress to
authorize voting at U.S. mifitary and consular facilities overseas,
with expedited delivery of election materials to and from the
United States. Alternatively, some form of electronic voting
could be made available to overseas voters.

If you have any additional questions about the special election process, please
feel free to contact me.

Sincerely,

Lot O MNe

Dorothy A. MgClung, Director

DAM:ek
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September 4, 2003 Sherburne County
AUDITOR/TREASURER
RAMONA DOEBLER

James C. He, Chief Counsel

.S, Senate Subcommittes on the Constitution,
Civil Rights & Property Rights

Dirksen Senate Office Building, Room 139
Washington, DC 20510

Re:  Disasters and Congressional Elections
Dear Mr, Ho:
In these unusual times, I can see that it is important to have laws, policies, and rules in

place to deal with such disasters, and for us to pray that such terrible things never happen
again.

“T'Shotiid first tell you that our county had a 2002 population of 71,537, and that we are
one of the fastest growing counties in Minnesota. Currently, there are almost 38,000
registered voters in 29 voting precincts in Sherburne County. So, my comments and
opinions are based only on my knowledge and experience administering elections in this
county for the past 33 years. I appreciate your asking for locel officials’ opinions and
hope that they will be of some benefit.

1. Is 21 days gh to conduct expedited special elections during crisis

cir asa hanical matter?

21 days (3 weeks) is not much time. However, in emergencies we do and have done
what we have to administer elections properly. With the technology available today for
drafting and printing ballots, the coming of the DRE terminals, etc. it could be done in
Sherburne County.

2. Is 21 days enough to conduct expedited special elections during crisis
circumstances, as a matter of democratic integrity?

After the tragedy September 11, just two years ago, I think we were first stunned that
such a terrible thing could happen in our country. Ii’s hard to say how the American
public would react to another devastating event such as this. 21 days might not be
enough time for many voters to be ready to educate themselves about candidates, much
less to believe proper elections could be prepared and accomplished in such a short
amount of tire.

3. Would 21 days effectively disenfranchise any voters, such as absentee voters,
military and overseas voters, or other categories of voters?

In Minnesota 30 days is required for absentee ballots to be available prior to any slection.
Most applications and voted ballots come in the last 2 to 3 wecks before Election Day for

13880 Highway 10
Elk River, MN 5§5330-4601
763-241-2861 O 1-800-438-0576 (1 Fax: 763-241-2869



135

F O HUDE U LI035 14009 U/ Us/ 4003 Ussidd #3820 PLU0S/00S

the Federal, State and County Elections. If the availability of absentee ballots is
comumunicated thoroughly, military and overseas voters are accommodated and allowed
to vote via the Internet or other means to guaranty their voted ballots will be accepted and
counted, etc. this should not disenfranchise anyone. The new HAVA requirements
should help enable anyone who wishes to vote to be able 1o do so.

4. 1f 21 days is problematic, how long would it take to ensure proper mechanical
operation of expedited special elections during crisis circumstances, etc...

As [ wrote earlier, I think an election within 21 days is feasible in Sherburne County, but
more time would be better for the following reasons. The more time the public would
have to recover from the shock of such an event, chances would be better they would be
prepared to vote and believe elections were administered correctly and fairly, and with
democratic integrity. More time would also show there was consideration given to
voters, and to the diverse qualities and conditions of the individual states.

Sincegrely,

ona Doebler, Auditor/Treasurer
‘Sherpurne County, MIffnesoE
13880 Highway 10 NW

Elk River, Minnesota 55330
763-241-2867 or 1-800-438-0576
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Mary Kiffineyer
MINNESOTA SECRETARY OF STATE

September 8, 2003

Senator John Cornyn

Chairman

U.S. Senate Subcommittee on the Constitution
Civil Rights & Property Rights

Dirksen Senate Office Building Room 319
Washington, D.C. 20510

Dear Senator John Cormnyn:

We have been asked to respond to H.R. 2844 that would require states to hold special
elections for the House of Representatives in extraordinary circumstances. I am
submitting to you many of the same comments that T made to the House Committee on
this issue.

Minnesota could, with changes to certain State laws, conduct expedited special elections
in the direct aftermath of a catastrophic terrorist attack on Congress within the proposed
21-day period as set forth in this bill. Minnesota’s current special election procedure is
very close to the proposed 21-day timetable. To enable an individual to take office
immediately when Congress is in session the Governor must issue a writ for a special
election within five days of the vacancy and the special election must take place 28 days
after the writ is issued.

However, a short time period such as 21 days means that a number of military and
overseas voters will have a limited time period to apply for an absentee ballot, receive it,
and then have it delivered to the polling place after it is voted. Other absentee votes
would also be affected, but to a different degree. Multiple facets of candidate selection
and election administration would have to be changed, for example: candidate
recruitment, filing, and party nomination. Issues associated with polling place and poll
worker availability may arise. The period for the voting public to become aware of the
election and be informed about the candidates is reduced. Certainly in such disastrous
circumstances, our county would be facing very unique circumstances and it might justify
a unique way or resolving the importance of continuity of government.

Another way of resolving this issue is through an appointment. Minnesota has a specific
procedure in the event of a US Senate vacancy, which provides that “...the governor
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may make a temporary appointment to fill any vacancy. An appointee shall hold office
until a successor is elected and qualified at a special election or until a successor is
elected...for a regular six-year term.” (Minn. Stat. 204D.28) This is an option used for a
US Senate vacancy, which your committee might consider.

However, if a federal continuity law is enacted, [ also believe that this law should
specifically state who decides when the qualifications have been met, who initiates the
process and when the time table for a special election starts,

For election officials it is not only the policy, but also implementation that must be
addressed. I trust that these comments will be of assistance in your deliberations and
would be glad to assist in addressing any further issues you may have.

Sincerely,

Mary Kiffmeyer
Secretary of State

* 180 State Office Building % 100 Constitution Avenve % St. Paul, MN 55155-1299 % (651} 296-2803

* Fax (651) 2969
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September 8, 2003

Senator John Cornyn

Calty Johnson, Deputy, Elest/Tax 320-629-5631.
Kays Jorgensen, Auditor 320-620-5632

Tamimy Kubesh, Deeds 8206295630
Pamela Lawrence, Deputy, Delg, Tax  320.629-5628
Terry Lovgren, Land Tr. 320-620-5629
Busan Youngblom, Payiolt 320-629-5833

Chairman, Senate Subcommitiee on the Constitution,
Civil Rights and Property Rights
Dirken Senate Office Building, Room 138

Washington, DC 20510

RE: Disasters and Congressional Elections

Dear Senator Cornyn:

it has been brought to my attention that a proposal has been made to allow for
expedited special elections within 21 days in the case of an extreme national

emergency.

| don’t believe 21 days is enough time to allow for accurate and democratically
held elections because accurate programming of election equipment and the
printing of baliots would be nearly impossible. In addition, | don't fes! vendors
would be able o provide the necessary election supplies in a timely manner in
order for the local slection officials to disfribute such supplies to the precincts,

As a matter of democratic integrity, | would question the ability of candidates to
effectively reach potential voters as to their views and standpoints on various
issues. As candidate filings occur, | also would be very concerned, the necessary
information on the candidates could be received, processed and sent to the local
jurisdictions that quickly without a high risk of errors, The ability to correct any
arrors would be quite uniikely given the short amount of allowed time.

21 days is simply not enough time to provide and allow for the return of ballots
from absentee, military and overseas voters effectively disenfranchising these

groups of voters.

Z00/100°d 49SHS
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Senator Cornyn
September 8, 2003
Page Two

Finally, the costs associated with any special election are high. Given a 21-day
time constraint, required publications, the receiving and distribution of necessary
supplies and the programming of equipment would be extremely costly at 2 multi-
state or national level.

As a side note, the State of Minnesota was "put to the test” when Senator
Wellistone passed away last October several days prior to the General Election.
Although the state came through with, | believe, flying colors, we were already
well under way with the election process, making it considerably easier to
properly adjust to the circumstances. As it was, court challenges ensued and the
state’s election process in general, and the handling of this particular situation,
was brought into question and put under the microscope.

| appreciate your consideration in this matter.

Singerely,

% Lﬂ"\._,
Cathy Johnsol

Election Administrator

Z00/700°d 436#d G161 €007-80-d35
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.(P t/Ce Gmnty

Phone: (578) neh-2qre

BOB KIRKPATRICK

CLERK OF THE COUNTY COURT
EDNA BROWN &
MELISSA KEMPKE

Couzt

JACKV, STUMBAUGH, JR.
WESTERN COMMISSIONER

September 5, 2003
TO: Jarnes Ho
FROM: Bob Kirkpatrick

Pike County Clerk (Local Election Authority)
Pike County, Missouri

Bowling Green, Misjouri 63384

DEPUTY CLERKS

JANET MILLER &

PAULA MARSHALL
DEPUTY CLERKS
VOTER REGISTRAYION

RE: Response to your Inquiry about holding an elgction in a 21 day period of time due to a

terrorist act against Congress.

Holding an elaction within twanty-one days will not wdrk well in aur rural area because of the

foliowing situations:

A Mechanically ~ it would not be possible to seifict the candidates, get the ballots printed
and returned, hold the election and get the baiots counted accurstely — unless you
disposed of the usual baliot production process, printed them locally and counted them

by hand,

B, Dermocratically - there are significant issues ¥ith choosing candidates and holding the
election within 21 days. This gives the wealthy person a huge advantage because they
do not have to raise funds. They can immedigtely access the media and the slection is

over bafore the less wealthy candidate can fuhd his campaign.

C. Overseas and Absentee Batlots ~ would not dea possibility in 21 days. Perhaps, if you
suspended the normal pre-cautions, it might §e possible to execute this process by use
of fax and email but the assurance of an alecfion without fraud would be moot.

Within 60 days, we could hold 2 vieble election provided some of the standard requirements were

suspended. We could give ten days for candidates to

Kieclare and fifty days to raise money and

campaign. We could get viable ballots, countable by hachine printed, distributed to absentees
and returned. The military would have to make some pxtra efforts to distribute and collect
overseas ballots and facilitate shipmant of ballots in order to get them counted. We could do itin

sixty days.
Thanks for Asking,

Bob Kirkpalrick & Staff
Pike County Clerk's Office

BK/ph
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TR S
COUNTY OF ST. FRANCOIS
‘ & ~MARK L. HEDRICK COUNTY CLERK ==
ELECTIONS AND VOTER REGISTRATION
Courthouse
Farmington, MO 63640 (578) 756-5411
FAX (573) 7562817

September 5, 2003

Senator John Comyn

Chairman, Senate Subcommittee on the Constitution
Civil Rights and Property Rights .

Dirksen Senate Office Building Room 139
Washington, DC 20510

Senator Comyn:

T am writing concerning the issue of 4 21-day t=]ectmr I havc Imany concerns about this
1ssue and wish to address some of them. .

"~ As. far as mechamcally, the company that do&s the: pnnung of ballots may be one the
. greatest issues, especially if several counties arg: requc.stmg the ballotson an em&rgency
basis as our printing company is used by many counties in the state. - Alo, my county
" works with the Accu-Vote computer tabulated ballots system that requires disks be
progmmmcd for each precinct. This programruing is done by an election support .
* cornpany and then shipped to us. Agam vntb B ’vcral counties on the same sysiem, time is
an issue.. ‘

In 8 countywide clection', I staff 200 to 250 poll workers, With short notice, it could be
hard to notify, receive confirmation or replace these workers. In order to combine
precincts for an election thereby requiring less poll workers, voters would have to be
notified and the time frame may be too short. '

1 know that an clection can be done in 21 days due to court orders, but T.am concarned
that certain disasters may make an election official’s resources limited. It would depend

on the type of crisis.

Absentee voters, military voters, and overseas voters imight feel unable to receive, vote,
and return their ballots in a timely manner, possibly czusing feelings of
disenfranchisement. Some of my elections involve more then a thousand votes by mail.
Preparation of the disability list and requests alone takes several days to prepare. This
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would require additional staff and hours to process them rapidly. Provided we have the
ballots from the printer it could be done, but it woule! require costly additional expenses
in the conduct of the election. A countywide election under normal circumstances cost
approximately $50,000. :

It should be stressed that the type of disaster would matter greatly. Given al resources,
without strain to those resources, I believe that I could produce an effective election in 21

days. If the crisis distresses any area of the resources réquired for the election, problems
could arise and may prevent a successful election within this time frame.

Thank you for you attention,
Sincerely,
Mork A fpaiek

Mark L. Hedrick
St. Francois County Clerk
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Telephone: (660)663-2641 Reta Rains, Deputy Clerk

September 4, 2003

The Honorable James C. Ho

Chief Counsel

U.S. State Subcommittce on the Constitution
Dirksen Senate Office Building, Room 139
Washington, DC 20510

Dear Sir:

I have become aware of a hearing planned for next week regarding the integrity and
feasibility of special elections held in emergency situations within 21 days of a disaster.
Having been the Chief Election Officer of Daviess County Missouri for over twenty
years, | would advise that this is not possible. I would suggest, instead, that in each state,
the Lisutenant Governor and one other state-wide elected official be temporarily
appointed o represent each state in the Senate, making their actions the law of the land
until such time as a special election could be held properly.

‘There are critical steps to be taken. First, there would need to be a “vacancy in the
office” declared. Who would be responsible for that measure? Next, the Governors of
each state would have to order an election held; the Secretaries of State would have to
publish notice and open candidate filings. This measure alone would require 10 (o 14
days. The ballots would have to be styled, printed and published. Computer programs
for scanning and counting would have to be developed. This step will require 30 to 45
days, because each senatorial and congressional district could have more than one
division in each precinct. Once the ballots are printed, overseas absentee ballots take
another 30 to 45 days from the time ofrequest by the voter to delivery of the voted ballot
at election headquarters.

An estimate of 70 to 90 days would be absolutely necessary to maintain the integrity and
establish the mechanics of this election.

Respectfully submitted,

Linda Steward,
Daviess County Clerk
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Jeannie Goff

Chief Deputy
Elections-Voter
Registration
636-797-5485

Email: jgofi@jeficomo.org

Margie Southerland
Chief Deputy
Administration
636-797-5478

Ermail:
msoutherland@jeffoomo.org

Web Site Address:
www jeffeomo.org/clerk

Office Fax:
636-797-5360

VOTE-and the choice
is yours

REGISTER-or you
have NO choice

DON'T VOTE-and
the choice is theirs
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ELEANOR KOCH REHM
County Clerk

@gzz&s f %ﬁ(w@‘

JEFFERSON COUNTY
ADMINISTRATION CENTER
728 MAPLE STREET/PO Box 100
HuLssoro MO 63050

September 4, 2003

Dear Senator Cornyn:

Please be assured that this office would be able to conduct expedited special elec-
tions during crisis circumstances, as a mechanical matter or democratic integrity. Just re-
cently my staff was court ordered to conduct a special election with only about 5 days no-
tice. The election was held without a problem. It was a smalier election, but none the
less successful. We have a common election vendor with other counties. A problem
would be if the vendor is unable to produce supplies in time depending on the number of
counties that they would be handling.

1t is always the possibility of disenfranchising voters that are out of our jurisdic-
tion, such as military and overseas voters, but our county has few. We have phone num-
bers for most of the frequent voters to help expedite information, efc. Although mailing
absentee ballots overseas one way has taken up to 6 weeks for delivery and then addi-
tional time for return. We do feel that the Post Office will do their utmost to expedite de-

livery and refurn.

In addition, if legal action follows, certainly the Judiciary would look with a for-
giving eye. Continuity of government is priority in the case of Federal Officers.

If you require additional information, please direct them to my Chief Deputy
Clerk, Jeannie Goff @ jgoff@jeffoomo.org.

Sincerely,

Eleanor Koch Rehm
Jefferson County Clerk
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Mike Hepler

Clerk, Sullivan County Commission
Michelle Cornell, Deputy
Jackie Morris, Deputy
PHONE 660-265-3786
Milan, Missouri 63556

September 5, 2003

SENATOR JOHN CORNYN
DIRKSEN SENATE OFFICE BUILING RM 139
WASHINGTON DC 20510

RE: 21 DAY ELECTION PROPOSAL

Dear Sir;

Please be advised 21 days is not enough time to conduct an election electronically
with our optical scan system. Due to the fact that stock would bave to be ordered, then
printed, then programmed, which would in itself take longer than a 21 day period. I feel
that an election could be conducted with paper ballots utilizing a hand count only system
with 2 modest reduction of democratic integrity. However, it would be impossible to
effectively deal with absentee voters, especially military and overseas voters.

In closing I would suggest a minimum of 42 days be allowed to effectively
accommodate all of our voters, with any democratic integrity, even at that a paper ballot
and hand count would probably still be the practical choice due to the limited time for
printing; programming, etc.....

Sincerely,

Mike Hepler
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DEBBIE DOOR

CLERK OF THE COUNTY COMMISSION
Franklin County
300 E. Main Street, Room 201
UNION, MISSOURI 63084

{636) 583-6355  (636) 583-6364
FAX: {636) 583-7320
freoclerk@yhti.ner

September 8, 2003

Serator John Comyn

Chairman, Senate Subcommittee on the Constitution, Civil Rights and Property Rights
Dirksen Senate Office Building Room 139

Washington, DC 20510

Dear Senator Comya:

It is difficult for me to imagine having the ability to properly conduct & congressional
election in 21 days. I believe that there would be voters who would not be able to vote,
such as military and overseas voters. In my opinion, provisions do need to be made for
catastrophic events to ensure continuity, bt botding emergency elections throughout the
nation could lead to another catastrophic situation. I believe it would compromise the
integrity of our election systems. Remember, Missourians voted Mel Camaban in to
office three weeks after he was buried. Common sense has been thrown to the wind.

Three weeks is not enough time o propesly educate the voters on the candidates. His
also pot enough time to get all of the printed material ready for an election, again if every
voting precinct in the United States is holding elections too, Tam a newly elected County
Clerk, but I would think temporary appointments would make more sense at least for 90
to 120 days at a minimum. Look at the mess in California right now trying to do a recall
and elect one new governor. Imagine the chaos of trying to elect all new members to the
Senate and Congress immediately after a “catastrophic” situation in every congressional
district throughout the United States.

Our Constitution was written to protect us and ensure our rights through a fair and
impartial election process. [ believe that a Constitutional amendment would be in order
now, with more thought and effort being put into sefting up procedures for disaster and
congressional elections.

Franklin County Clerk



STATE BOARD OF ELECTIONS

6400 Mail Service Center ® Raleigh, North Carolina 27699-6400

GARY'O. B{&R’I‘LETT Mailing Address:
Executive Director P.O. BOX 27255
RALEIGH, NC 27611-7255

(919) 733-7173

FAX (919) 715-6135

September §, 2003

Senator John Cornyn, Chairman

Senate Subcommittee on the Constitution,
Civil Rights and Property Rights

Dirksen Senate Office Building, Room 139

Washington, DC 20510

ear Senator Cornyn:

The consideration of an emergency election for members of Congress has come to my attention. My understanding
is that an election could be scheduled to be conducted within 21 days of some catastrophic event. Please allow me

10 express my Concerns.

Elections administrators are a rare breed in that we take whatever we are given and somehow make it work. There
is not a single elections administrator that would hesitate to put into place the necessary elements for an emergency
election, however, none of us are able to add more hours in the day to execute the steps necessary for an orderly
election that would allow the voters to have confidence in the results,

North Carolina bas a significant military population and 21 days is insufficient to provide the ballot transit time
necessary to reach the military and overseas voters. Obviously many of these voters would be disenfranchised. We
have tried to protect absentee ballot availability time of 50 days before the election. This provides transit time and
does not include printing time.

Costs would become a significant factor. Whenever a "rush” is placed on orders it results in a price increase or a
decrease in the product quality. There are a limited nimber of printers capable or willing to print ballots, therefore,
when the demand is high and every jurisdiction is using the same printer for the same election some will receive
ballots earlier than others thus creating an unequal application - a concern for those states and jurisdictions subject to
preclearance requirements. Securing and staffing sufficient polling sites couid also be problematic. Depending on
the extent of the catastrophe, previously trained personnel may not be available necessitating the location and

training of new persons.

Generally we recommend a minimum of 75 days between the decision to call for an election and the conduct of the
election. Obviously elections can be accomplished in a shorter timeframe but it will not provide confidence in the

process or further the appearance of democracy.

Thank you for the opportunity to voice these views. If I may provide additional information please do not hesitate to
contact me.

Sincerely,

Jodswie f. Meltss
Deputy Director

LOCATION: 506 NORTH HARRINGTON STREET & RALEIGH, NORTH CAROLINA 27603
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GUILFORD COUNTY
BOARD OF ELECTIONS

September 8, 2003

The Honorable John Comyn

Chairman, Senate Subcommitiee on the Constitution, Civil Rights and
Property Rights

Dirksen Senate Office Building Room 139

‘Washington, DC 20510

Dear Senator Cormnyn:

Tunderstand your subcommittee is conducting hearings, on Tuesday, September
9, 2003, on proposals for addressing the expeditious replacement of members of the
Congress in the event of a catastrophic evenr impacting the legislative branch of
government. Among the leading contenders o address this matter are, I believe,
proposals 1o provide for replacement of members of the Congress through interim
emergency appointments or by elections conducted within 21 days of the event.

In my view, and that of my senior staff members, to attempt, within 21 days
following such a catastrophic event, to carry our the fundamental requirerents of an
clection would be chaotic. These requirements include:

a. candidates file (or be chosen) to run

b. prepare, audit and test ballots

c. notify (and train) precinct officials and notify polling places

d. program machines or print ballots and deliver supplies to polling places
e. receive and process absentee requests

£, send (and receive) absentee ballots

Even if we were able to execute the mechanics of such an election, serious
questions arise regarding what has been accomplished. Could such an election offer the
kind of democratic integrity sssential to our concept of legitimate government? This is
unlikely on several counts. For example, “democratic integrity” should include the
criterion of an informed electorate. Whils we might be able to conduct an election
accurately and without fraud, the electorate would know little about whom it had elected.
Another aspect of “democratic integrity” is equal protection. Numerous voters,
particularly these such as absentée voters, military and overseas voters, would not have
an apportunity to vote in the tme frame proposed.

Elections do not take place in 2 vacuum. Events such as those hypothesized

would likely far overshadow public concern for or interest in voting. It is highly unlikely
that sufficient public or media atiention regarding Congressional candidates could be

Post Office Box 3427 * Greensboro, North Carolina 27402 + Phone (336) 641-3836

pEz
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gamnered to provide the electorate any meaningful sense about those on whom they were
voting, Such an election conld produce extremely dangerous resulis particularly at a time
of such, inevitable high, emotional content,

This latter point of course could produce equally dangerous results if an interim
emergency appointment process did not offer strong democratic safeguards. The filling
of such seats by the Governors or State legislatures with “of the same party...”
requirements could help preserve important principles of our republic even under an
appointment process.

Thank you for the opportunity to submit my views on this matter. My six years as
a Legislative Assistant in the U, §. Senate and more than 15 years of Director of
Elections for Guilford County, NC, have given me both incentive and maty opportunities
of consider the origins of the strength of our republic. This issue certainly lies at its

heart.
Sincerely, / -

George N. Gilbert
Director of Elections

cc:  Senator John Edwards
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COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF STATE

BUREAU OF COMMISSIONS, ELECTIONS & LEGISLATION
304 NORTH OFFICE BUILDING

HARRISBURG, PA 17120

717-787-5280

FAX: 717-705-0721

September 8, 2003

The Honorable John Cornyn

Chairman, U.S. Senate Subcommittee on the Constitution, Civil Rights & Property Rights
Dirksen Senate Office Building, Room 139

Washington, DC 20510

Dear Senator Cornyn:

Reference is made to correspondence that I received from Mr. Doug Lewis, Executive Director
of the Election Center, Inc. Mr. Lewis asked that I send my comments to you regarding whether
21 days is enough time in Pennsylvania to feasibly and practically conduct expedited special
elections in the direct aftermath of a catastrophic terrorist attack on the members of Congress.
The Pennsylvania Department of State has three concerns regarding a 21 day expedited schedule
for special elections. Our concerns are the disenfranchisement of candidates, disenfranchisement
of voters and the integrity of the special election.

Our first concern is the disenfranchisement of candidates, Pursuant to the Pennsylvania Election
Code, qualified parties file nomination certificates to nominate candidates for special elections
and they could do so following an expedited election calendar for a special election. Political
bodies (all other political entities in the Commonwealth), however, must circulate and file
nomination papers to access the ballot for special elections; these entities must be provided with
adequate time to do so or they will be denied access to the ballot. Additional time is required to
challenge the nomination papers and for the courts to resolve the challenges. Time must be build
into the election calendar for all candidates to withdraw and for the political parties and political
bodies to file substitutions or the political parties and political bodies could be disenfranchised.

The integrity of the special election can only be guaranteed by providing adequate time for the
county boards of elections and voter registrars to prepare for the special election. The following
events must take place after the candidates are nominated and their names are certified for the
ballot. The county boards of elections must prepare and print accurate ballots including absentee
ballots and specimen ballots, and program voting machines (currently lever voting machines and
electronic voting systems are used in Pennsylvania). If the county board of elections is required
to print election materials in a language other than English, all election materials must be
translated into that language (currently, in Pennsylvania, the only alternate language is Spanish).
Supplies, including the materials specifically made for certain electronic voting systems must be
available and programmers must be available to program the lever machines and electronic
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voting systems (some programming is done by the electronic voting system vendor) and testing
of the system must occur. Polling places must be identified, and, if polling places used for
primaries and November elections are not available, other polling places must be located and
advertised so that electors who vote at the polling place know where they will be located for the
special election. District election officials must be contacted, and, if the elected and appointed
officials are unavailable, other personnel must be identified, then training must be conducted for
these officials. Specimen ballots and street lists must be prepared for distribution. Absentee
ballots must be mailed to all qualified absentee electors and absentee electors lists prepared.
Following the close of voter registration, district registers must be printed. Election materials
must be delivered to the polling places. Finally an election notice must be prepared and
published in newspapers in the pertinent district. If adequate time is not provided for these
administrative duties, the special election could be fraught with errors and a disaster could occur.

Our final concern is that voters could be disenfranchised if a 21 day expedited schedule is
implemented.  Absentee voters, including military and oversees electors, could be
disenfranchised by this expedited schedule since adequate time may not be provided for the
absentee ballots to be printed and distributed. The absentee electors may not be provided enough
time to vote the absentee ballot and return the voted ballot to the county board of elections. As
you may already know, one federal agency, the Federal Voting Assistance Program within the
Department of Defense advocates a 45 day turn-around time for absentee ballots to reach military
and oversees electors and for these electors to return the voted ballot, therefore, preventing
disenfranchisement of these voters.

Pennsylvania currently allows a minimum of 60 days to prepare for and conduct a special
election. Although the 60-day period could be shortened, it could not be shortened to 21 days
without threatening the integrity of the special election and potentially disenfranchising voters.

Thank you for considering our comments and should you have any questions, please feel free to
contact me at (717) 787-5280.

Sincerely,

Monna J. Accurti
Commissioner

C: The Honorable A. Pedro Cortés
Secretary of the Commonwealth

Doug Lewis
Executive Director
The Election Center
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COUNTY OF PICKENS

Registrations and Elections

COUNCH, MEMBERS

RONALD B. HARRISON, Chairman
'ORMAN D. LANGSTON

AMES B. LONDON

JAMES H. PATTEN

C.ROY COLLINS

COUNTY ADMINISTRATOR
Alan M, Ours
CLERK TO COUNCIL
Denna F. Owen

September 5, 2003

Senator John: Cornyn

Chairman, Senate Subcommittee on the Constitution
Civil Rights Division

Dirksen Senate Offics Building Room 138
Washington DC 20510

RE: Expedited Special Elections

Thank you for allowing local and state election officials to have input in this very
important change. It seems as though we are finding ourselves having to think outside the
box more and more because of situations we may possible have to deal with. I am a Public
Information Officer for cur Pickens County Emergency Preparedness Office so I have some
background in preparing for disasters. I would strongly recommend that we have a plan
similar to their disaster plan that would allow us to hold efficient and accurate elections
in a very short period of time to replace our government officials in the case of a massive
errorist attack on our natioen,

1. Is 21 days enough to conduct expedited special elections during crisis circumstances, as
a mechanical matter?

This would reguire using one of the newer Direct Record Electronic (DRE) voting systems that
are available today. With my present system, I can have absentee ballots available (for
mail or in person on DRE} the day I receive certified candidates.. I do not outsource any
printing because of the ballot-on-demand feature on my system. The Secure Election and
Registration Voting Experiment (SERVE] that is being conducted by the Federal Voting
Assistance Program (FVAP}for the 2004 elections could be expanded to allew any registered
voter to vote via the Internet for an Expedited Special Election.

2. Is 21 days enough to conduct expedited special elections during crisis circumstances, as
a matter of democratic integrity?

These newer systems also allow for an unlimited number of ballot styles to be programmed in
each voting panel. I program voting panels with every precinct and ballot style on them for
voters who vote abgentee in ocur cffice and Fail-Safe voters, This would also allow for non-
geographic voting so a voter could vote at regional sites in your county instead of having
to open every precinct. Regional voting sites such as county libraries would reduce the
number of poll managers needed thereby reducing the amount of time required to recruit and
train them. The Help America Vote Act (HAVA) requires that each State have a Statewide Voter
Registration System so each polling place could access this database to verify a voter’s
eligibility to vote and flag them ss having voted to prevent them from voting more than
onee.

222 McDaniel Avenue, B-9 . Pickens, South Carolina 29671 . Telephoue (864; 898-5948 . Fax (864) B98-5637 . E-mail: marilynb@co.pickens.se.us
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Page 2
Expedited Special Elections

3. Would 21 days effectively disenfranchise any voters, such as absentee voters, military
and overseas voters, or other categories of voters?

You would just about have to utilize some form of Internet Voting to allow voters in remote
areas to cast théir ballot. There would be no way to mail a ballot and have time for its
timely return. A vote-by-phone method could also be developed that would insure secure
access for a voter to cast his/her vote using a security password.

4. If 21 days is problematic, how long would it take to ensure proper mechanical operation
of expedited special elections during erisis circumstances, consistent with democratic
integrity, and offering all voters -- including absentee voters, nilitary and overseas
voters, and any other category of voters -- a meaningful opportunity to vote?

This would depend on the following:
-~  Filing period for candidates
- Would you have primary or only general election with every candidate on ballot
- Timeframe for publishing legal notices
-~ Plan in place for designated polling locations
- Program such as SERVE already in place, tested and ready for use
o Backup method would have to be in place because internet could possibly be down
due to terrorist attack
* Fax ballots
* Each county print paper ballots in house in case all internet and power
sources down
- Every county in the nation using an up-to-date electronic method of voting
-  Written plan for conducting Expedited Special Elections
o State level
o County level

Please do not hesitate to be in touch if you need further assistance.

Sincerely,

Marilyn W. Bowers, Director
Pickens County Registration & Elections

222 McDaniet Avenué, B-9 . Pickens; South Caroling 29671 . Telephone (864) 898-5948 . Fax (864) 898-5637 . E-mail: marilynb@co.pickens.sc.us



State Capitol, Ste 204
300 East Capitol Avenue
Pisrre, South Dakota
57501-5070
sdsos @state.sd.us

September 5, 2003

Chris Nelson
Secretary of State

Chad Heinrich
Deputy

Senator John Cornyn

Chairman, Senate Subcommittee on the Constitution,
Civil Rights and Property Rights

Dirksen Senate Office Building Room 139
Washington, DC 20510

Dear Senatar Coryn:

An election could be held in 21 days in South Dakota but there would be the problem of
getting absentee ballots to the voters and back before the poils close, sufficient time for
candidates to campaign, not enough time to inform individuals on the candidates, voter
registration deadline and voting information.

A special election would cost around $350,000.

Sincerely,

W s

Kea Warne
Election Supervisor

www.state.sd.usisos

Administration Corporations Uniform Commercial Code
(BOS) 773-3537 (B05) 773-4845 {603) 773-4422
Fax (605) 773-6580 Fax {805) 773-4550 Fax (805) 773-4550
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Exscutive Division Phone: 512-463-:
Capitol Building, 1ES ? ; P 512475.%?
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Austin, Texas 78711-2697 o S www.sos.state.trus
Geoffrey S. Connor
Secretary of State
September 8, 2003

The Honorable John Cornyn, Unitad States Senator

Chairman, Senate Subcommitiee on the Constitution, Civil Rights and Property Rights
United States Senate

Dirksen Senate Office Buikiing Room 139

Washington, DC 20510

Dear Senator Cornyn:

Thank you for the opporfunity to comment regarding the proposals pending before the
Subcommmittee which would require special elections to be held to fill multiple congressional
vacangies resulting from a catastrophic event.

If there were a national emergency, Texas would be able to conduct 2 special election within 21
days to fill a vacancy in Congress ~ if so required by law. However, the normal election
procedures would need to be abbreviated or, in extreme circumstances, some procedures may not
oceur at all. Currently, the earliest an election may occur is within 36 days. This allows for a
complete 17-day early voting period and a five-day filing period. With a 21-day election cycle,
sarly voting would have fo be dramatically reduced and the filing period would have to be
timited which eould possibly cause 2 problem by not allowing a candidate sufficient time to
circulate a petition in lieu of filing fee.

A 21-day election cycle would bave a significant effect on voting by mail. Texans overseas and
military voters face 2 huge obstacle to vote by mail. To request a ballot by mail, receive a ballot
by mail, and return the voted ballot back by mail is virtually impossible to accomplish without at
least 2 30-day mailing period. Since absentee ballots are not printed and distributed to any voters
until after the list of candidates has been finalized, the actual time available for any mail voter to
receive and cast 8 mail ballot would be significantly less than 21 days. Disebled voters and
voters over the age of 65 who rely on the U.S. Postal Service to deliver and return absentee
ballots on time could lose their opportunity to participate dus to the expedited schedule required
for a special election held within a 21 day period.

The number of elections being held on the special election date could also affect the organization
of such 2n election since many.counties contract with the same vendors to perform such services
as printing ballots, progranuming voting machines, and furnishing election forms and supplies.
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Additionally, as you are well aware, any changes in election procedures necessary to conduct
such an election would need to be precleared with the U.S. Department of Justice, which usually
takes about 60 days. Without preclearance from the Department of Justice or without specific
legislation to address “emergency” elections, the election could be challenged in court.

1 bring these practical issnes to your attention in order that you be fully aware of the procedusal
requirements and timelines incident to an election in Texas. Of course, if a catastrophic event
were to oceur, I realize that special, expedited procedures would be necessary to ensure the
stability of the government, and that Congress must weigh those concerns against the normal
election timelines and procedures. If I can further assist you as you evaluate this issue, do not
hesitate to contact me.

Thank you for your consideration of Texas’” comments regarding this matter,

Very truly yours,

SKpron

. Connor
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Deborah L. Markowilz

Redstone Building
Secretary of State

26 Terrace Street
Drawer (9

Montpefier, ¥T 05609~ 101 William A. Dalton

Deputy Secretary
Tel: (802) 828.2363
hitp:/fwww.see StREC.VEUS

Jessica G, Porer

State of Vermont Director, Profassional Reguiation

Office of the Secretary of State

Senator John Cornyn

Chairman, Senate Subcommittee on the Constitution, Civii Rights and Property Rights
Dirksen Senate Office Building Room 139

Washington, DC 20510 Faxed to (202) 228-2281

Re: Consideration of an amendment to provide for expedited elections within
21 days of a catastrophic terrorist attack on Congress.

Dear Senator Comnyn,

Current law in Vermont provides for a special primary and then an election to fill
any vacancy in the office of U.S. senator or representative, with the election {o be held
within 3 months of the date the vacancy occurs.

While in a national emergency, the Congress may enact provisions to override
Vermont's provisions, in Vermont, we could not mechanically prepare and distribute
ballots in a 21 day timeframe. We would need at least 40 days to prepare and distribute
ballots and have optic scanning machines programmed to tabulate the resuits.

There would need to be an additional time frame to either conduct a primary, or
have candidates nominated by parties or candidates petition to be on the ballot.

| would think that we would need at least 60 days to preserve the integtity of the
nomination and election process.

This sixty day period would also allow time to get ballots to military & overseas
voters.

| would estimate that a special election on an expedited schedule to fill a vacancy
in U.S. senate or representative would cost the state of Vermont approximately
$200,000.

Sincerely,

; Uy
Ksthleen DeWoife (
Director of Elections
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Yakima County Auditor

Corky Mattingly, Auditor
Lynda Sissom, Assistant Auditor

September &, 2003

U.S. Senate Subcommittee on the Constitution
Civil Rights & Property Rights

Dirksen Office Senate Building Rm 139
‘Washington DC 20510

Attn: James C. Ho, Chief Counsel

We, the clection administrators of Yakima County, Washington, do not feel 21 daysisa
sufficient amount of time to conduct an election and retain the integrity of our processes
especially during crisis circumstances. 21 days is not enough time for ballot layout,
ordering, printing and distribution. A 21-day timeframe would definitely disenfranchise
our overseas and military voters — there would not be sufficient time to mail out the
ballots and have the voters vote and return ballots within a 21 day period.

Forty-five days is the optimum number of days required, however, if necessary we feel
we could conduct an election with a minimum of 30 days and be able to still maintain the
integrity of our processes.

Q Sincerely,

Corky Mattingly
Yakima County Auditor

128 North Sccond Street « Room 117 » Yakima, Washingion 98901 -+ (509) 574-1400 - FAX (509) 574-1341

i Admini ' Electi Licenes Payrofl Recording
[ZRE R74.140% Era sein eme TOTAL P.O1
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EvelynL

Ho, James (Judiciary)

From: Evelyn Arnold [Evelyn.Arnold@CO.CHELAN.WA US]
Sent:  Monday, September 08, 2003 7:38 PM

To: ‘electioncent@pdq.net’; Ho, James (Judiciary)
Subject: Letter .doc

1 hope this letter works. Please let me know if there is more I can do. Evelyn

Evelyn L. Arnold, CPA

AUDITOR

Chelan County

September 8, 2003

Honorable John Cornyn )
Chairman, Senate Subcommittee on the Constitution, Civil Rights & Property Rights
Dirksen Senate Office Building Room 139

Washington, DC 20510

Dear Senator Cornyn,

I have heard about the 21 day proposal and have a few concerns. We would be able to mechanical
expedite such an clection in Chelan County, but we would not be able to conduct such an election with
democratic integrity. We would need more time to make sure we did not disenfranchise our absentee,
military and overseas voters. In Chelan County about 70% of our voters have chosen to vote by
absentee ballot; so this could disenfranchise more than 50% of our voters.

I believe we would need at least 45 days to conduct an election. Once internet voting has proven secure
we could get by with less time. Until then we need at least 45 days.

Thanks so much for reviewing my concerns. If you have any questions please contact me at

Sincerely,

Evelyn Amold

Chelan County Auditor
9/8/2003
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/ proud past, promising future

AUDITOR
GREG KIMSEY

September 9, 2003

Senator John Comyn

Chairman, Senate Subcommittee on the Constitution, Civil Rights and
Property Rights

Dirksen Senats Office Building Room 138

Washington, DC 2051

RE: Disasters and Congressional Elections
Dear Senator Cornyn,

James C. Ho, Chief Counsel of the U.S. Sanate Subcommittee on the Constitution, Civil
Rights & Property askad me 1o write you with my thoughts on the conduct of an
expedited special election in the direct aftermath of a catastrophic terrorist attack on
Congress. in particular he asked me to respond fo the question of whether it was
practical and/or feasible to conduct this election in a three week time perlod with a high
level of integrity for the election without disenfranchising voters. My answer is “NO."

Assuming that an adequate supply of election materlals (particularly ballots and
envelopes for ballots) were on hand when the crisis occurred a minimum of seven
wesks would be required to conduct the election. Because thousands of jurisdictions
would be attempting to conduct this election at the same time with no ablilty to plan in
advance and at a time of national crisis, If election materials had to be acquired it would
require at {east three or four additional weeks.

The timeline for this election would look something like this:

Week 1 - Candidate filing

Waeek 2 - Design and print ballots

Waeek 3 - Assemble bailot materials for mafling

Week 4 - Mall ballots to military/overseas voters

Week 5 - Mail ballots to angoing absentee voters (state law requires these fo be mailed
20 days before an slection).

Week 6 - Print notifications of election in newspaper

Week 7 - Set up polling places, conduct election

1300 Franklin  P.O. Box 5000 » Vancouver, WA 98666-5000

(360) 397-2078 » Fax (360) 397-6007 » www.clarkwa.goviaudicor
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We would also require ten days to certify the election. Among other activities during
that time we would be examining the thousands of provisional ballots we receive to
ensure which of these voters are elligible to vote on the office on the baliot.

An issue of deep concern to me if this expedited special election occurred is how
difficult it would be for voters to gather enough information to cast an informed ballot. In
this situation the media's resources and the public's attention would be focused on the
cHsis and not on evaluating the candidates. This could well result in individuals being
elected to office that In a nommal situation would not survive the scrutiny of the press
and the public.

Thank you for the opportunity to share my views with you on this subject. If you would
like to discuss this further { can be reached by telephane at (360) 387-2078, or via e-

mail at greq.kimsey@clark.wa.gov.

Sincerely,

Greg Kimsey
Clark County auditor

Cc: Doug Lewis, Executive Director, The Election Center, inc.
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S Kim Wyman

THURSTON COUNTY AUDITOR

WA S HE LN GO N
SINCE 1852

September 9, 2003

The Honorable John Cornyn

Chairman, Senate Subcommittee on the Constitution
Civil Rights and Property Rights

Dirksen Senate Office Building Room 139
Washington, DC 20510

Dear Senator Cornyn,

1 am the election official for Thurston County, Washington. I have heard about the 21-
day proposal regarding a special election for members of congress in the case of a
terrorist attack. I have concerns with rushing the election process during a time of
national crisis. It is paramount that the leaders we send to congress represent their
constituents, especially in a time of uncertainty.

As far as the mechanics of an election, 21 days would not be enough time to conduct an
expedited special election during crisis circumstances, The length and timing of the
candidate filing period needs to be considered. The filing period typically lasts for a period
of 5-15 days. If the filing period is to be part of the 21 days allocated to conduct the
election, there would not be enough time to prepare.

For our county specifically, 21 days would be problematic as 2/3 of our voters receive an
absentee ballot every election. 21 days would not be enough time to print, mail and
receive ballots back by Election Day. Mailing military and overseas ballots would also be
problematic for similar reasons. Washington State currently meets the federal
requirements for overseas and military voters by mailing them approximately 45 days
before the election and accepting them through our certification period, which is 10-15
days past election day. Accommodating polisite voters would also be difficult in 21 days.
Preparing the printed materials (ballots), voting devices, and tabulation equipment would
take longer than 21 days.

In our county, following the candidate filing period, it would take a minimum of 45 days

2000 Lakeridge Drive SW, Olympia, Washington 98502-6090 VOICE (360) 786-5224
FAX (360) 786-5223 E-mail: wymank@co.thurston.wa.us
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prior to the election to prepare and 10-15 days to certify the election. This timeline would
help ensure the proper mechanical operation of expedited special elections during crisis
circumstances, consistent with democratic integrity, and offering all voters -- including
absentee voters, military and overseas voters, and any other category of voters -- a
meaningful opportunity to vote.

I would also add that the cost of a special countywide election of this type would be
between $275,000-350,000 for our county, which has 125,000 registered voters. It is
imperative that we spend these dollars wisely by conducting an election in a crisis
situation to the same high standards we have for all elections we administer.

If we learned but one lesson from the November 2000 election, it should be that people
must believe in the process if they are to believe the results. We need adequate time to
conduct any election and 21 days is not enough time. Please let me know if you need any
other information and thank you for this opportunity to comment on this important issue.

Sincerely,
Framr o

Kim Wyman
Thurston County Auditor

2000 Lakeridge Drive SW, Olympia, Washington 98502-6090 VOICE (360) 786-5224
FAX (360) 786-5223 E-mail: wymank@eo.thurston.wa.us
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Island County Auditor

Suzanne Sinclair, C.PA,

Post Office Box 5000 September 10, 2003
T Coupeville, WA 98239
Senator John Comyn:

Chairman, Senate Subcommittee on the Constitution, Civil Rights, and Property Rights
Dirksen Senate Office Building, Room 139
Washington, DC 20510

Dear Senator Cornyn:
1 understand that the Senate is considering a 21-day election process as part of

emergency preparedness in case of terrorist attack or other calamity. The purpose of this
emergency election process would be to provide continuity of government.

1 am an elected Auditor in Washington State. I am responsible for the conduct and
integrity of elections in Island County, which has 40,000 regi d voters in a populati
of about 73,000 people. In Washington State the majority of voters vote by mail ballot. In
Island County, 62% of our voters use a mail baflot.

As a mechanical p ,a ful twenty-one day election would be doubtful.
By act of Congr ies in Washington will be using optical-scan type ballots for
mail balloting and poll voting. Some counties may use DREs for poll voting. Opticai-
scan ballots are printed on specific kinds of paper and are printed to provide one ballot
for each voter. There is a limited number of paper suppliers and a limited ber of
ballot printers. Island County would have to print 40,000 ballots. King County, with the
City of Seattle, would have to print over a million. The kind of crisis that this emergency

ticipates, with its 1y d timeline, would put an enormous strain

on the printing vendors. I am not conﬁdcm that Washington could conduct a “normal”
election in 21 days.

A twenty-one day election held entirely by voting at the polis would avoid the
mail ballot preparation and transit time, but it would still disenfranchise absentee voters,
military voters, and overseas voters. For states with mail balloting, there would be a very
difficult time at the polling places due to voter confusion.

Twenty-one days would not allow an election with full democratic integrity.
There would be little time for candidates to explain positions and no time to prepare voter
information materials. This would seriously imdermine the perception of legitimacy of
the election, as voters would feel rushed and under-informed.

There would be 1o time to mvestlgate provxsxonal ballots or for any real
deliberation by g boards, lting in d or other possible
errors in tabulating results

Military and overseas voters would effectively be disenfranchised. Their votes are
fragile enough as it is, due to the unpredictability of foreign and military postal services.
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Absentee voters would likely be disenfranchised by the compressed timeline. Many of
them are out of state for three or four months, and in the disaster scenario envisioned by
this proposal, it’s hard to believe that even the U.S. postal service would be operating at
full capacity and normaicy.

For Island County, I believe that 53 days is the bare minimum to conduct a
meaningful election. This number is comprised of 3 days for candidate filing, 14 days for
printing and preparation, 20 days to mail ballots to absentees, military voters, and
overseas voters, 1 election day, and 15 days following for receiving absentees, military
ballots, and overseas ballots and tabulating results. Campaigning would be possible over
34 of those days, but would depend on the media, which may or may not be functioning
fully. Even then, some disenfranchisement would take place because postal time might be
unpredictable.

The cost of such an election would be higher than usual. I would anticipate a lot
of overtime hours in order to meet the compressed deadlines, and I would anticipate
higher service and supply costs with no time for competitive pricing. While I believe that
citizens would puil together, it would be imprudent planning to rely on patriotic fervor to
reduce the election cost. In Island County, a normal general election costs about $70,000.
Under emergency conditions it could easily reach $140,000.

With all due respect, if 1 may put in my two cents as a citizen, I think that in the
case of numerous, sudden vacancies in Congress caused by a terrorist attack or other
calamity, & hurried, frenzied election is not really conducive to solid self-government. 1
would suggest that the states’ governors appoint members of the states’ legislatures to the
federal legislative body, followed by elections at the next regular general election,
whether an even year or an odd year. Congress could stipulate that the appointee must be
of the same political party as the previous member of Congress. It is unlikely that such
appointments would be a majority of a state’s delegation, although anything is possible,
but even so, Congress would still be composed of people elected by their peers, even ifa
smaller constituency.

Thank you for the opportunity to participate in this important discussion. I hope this is
helpful information. Please let me know if you have any questions.

Yours truly,

360-679-7367
suzannes@co.island. wa.us
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State of Wisconsin \ Elections Board

Post Office Box 2973

132 Ezsl Wilson Strect, 2 Floor

Madisor, W1 53701-2973 EEVIN 3. KENNEDY
nice (S08) 266-8005 Executive Director

X (508) 267-D500
Rmail: seb@schstate wits
hitpuelections.Bate W

September 5, 2003 Sent by Fax and e-mail

The Honorable John Comyn, United States Senator

Chairman, Senate Subcommittee on the Constitution, Civil Rights and Property Rights
United States Senate

Dirksen Senate Office Building Room 139

‘Washington, DC 20510

Dear Senator Comyn:

Thank you for the opportunity to comment regarding the proposals pending before the
Subcommittee which would require special elections to be held to i1l multiple congressional
vacancies resulting from a catastrophic event. I am the chief state election official for
Wisconsin. Iwill endeavor to respond to your inquiries.

Twenty-one days would not be enough time to conduct an expedited special election in a crisis
situation. Election preparation requires securing polling places, retaining poll workers,
qualifying candidates, preparing ballots, delivering absentee ballots, setting up voting equipment
and conducting the election. Candidate qualification requires a notice and filing process that will
take at feast 6 days, the current minjrurn under Wisconsin law. Ballot preparation, voting
equipment programming and set up would take at Jeast 1 week.

This leaves a week for absentee voting, This would effectively eviscerate the abseniee voting
privilege. The primary effect would be felt by military and overseas electors.

Twenty-one days would not be enough timne to time to ensure the integrity of the democratic
process. Candidate qualification would be so abbreviated that candidates would not have the
time to meet qualification requirements, even if these requiremnents were loosened o expedite the
process. In a crisis situation the focus of candidates and voters will likely be on the crisis and its
daily impact. There would be no time for effectively winnowing the field through a primary, so
the winner will likely have a small plurality of the vote

Twenty-one days would effectively disenfranchise many voters. Overseas and military electors
generally need 45 days of ballot transit time. Voters would have very little opportunity to leam
abont the qualifications of the candidates, the time of voting and Jocation of the polling place.
Voters with disabilities would likely have a more difficult time participating in the proposed
timeframe. )

Sixty-two days is the minimum time necessary 1o ensure proper mechanical operation of an
expedited special election , consistent with democratic integriry and offering all voters the
opportunity a meaningful opportunity to vote.
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Senator Cornyn
Sepetmber 5. 2003
Pags 2

An expedited special election would likely cost the state of Wisconsin and local government at
Jeast $2 million dollars in out of pocket costs for notices, ballots, postage, poll worker salary,
voting equipment vendor support and supplies. The cost of state and local election officials
salaries and fringe benefits would be increased for overtime and other work would be set aside
for the conduct of the expedited special election,

A 21 day schedule for special elections has the potential to undermine public confidence in the election
process just when this confidence would be needed most. Na expedited election process needs to be put
in place, bot it should not be so abbreviated that individuals clected under the process lose credibility.

If you need additional information please contact e at 608-266-8087 or
kevin kennedy@seb.state wius.

State Elections Board

Executive Director

HitLegisistation/2003/Prposed Federal Crisis Leg $.5.03
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U.S. SENATOR PATRICK LEAHY

CONTACT: David Carle, 202-224-3693 VERMONT

Statement of Senator Patrick Leahy
Senate Committee on the Judiciary
Hearing on Ensuring the Continuity of the United States Government
September 9, 2003

This week marks the second anniversary of the tragic events of September 11, 2001. It
was a day that shook our Nation to the core, but also drew us closer as Americans.

In the wake of the terrorist attacks, we quickly joined together in a bipartisan effort to
improve airport security, increase cooperation between our terrorist-fighting agencies and
our first-line defenders, and grant the Administration powers it claimed necessary to
ferret out and pursue terrorists. Since then, we have continued to review our laws and
policies to make sure they promote our fight against terrorism, while preserving the
liberties, freedoms and rights that make America the great Nation that it is.

One issue that we have not yet addressed is how best to ensure the continuity of our
government in the event of a catastrophic attack that kills or incapacitates large numbers
of government officials. The doomed United Airlines flight that crashed in Pennsylvania
two years ago reminds us that those who hate us will go after our Nation’s leadership and
national symbols like the Capitol, What would have happened if the brave passengers
aboard that flight had not fought back and prevented it from reaching its target?

The problem of ensuring the continuity of our governmental institutions is most acute in
the House of Representatives. Under our current Constitution, State governors can
immediately fill vacancies in the Senate by appointment. Vacancies in the House,
however, require a special election. This means that many districts could go
unrepresented for significant periods during a time of crisis, depending on how long it
takes for States to prepare ballots, set up polling places, and take whatever other steps are
necessary for special elections to be held.

September 11" brought a new urgency to this issue, and there have been a number of
proposals for addressing House vacancies in the event of a national emergency that
prevents a significant number of Members from serving. Some have proposed amending
the Constitution to allow for the emergency appointment of Representatives. Others have
argued that this approach is unnecessary and dangerous — unnecessary because States are
capable of holding special elections quickly enough to guarantee the functioning of
Congress, and dangerous because it would involve a fundamental departure from our
constitutional heritage.

senator_leahy @leahy.senate.gov

hitp://leahy.senate.gov/
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More than any other Federal body, the House of Representatives reflects the Founders’
belief that the people should choose their leaders, and that those leaders should be
directly accountable to the people. Without exception, every person who has served as a
Member of the House was elected to that office by the people of his or her district. To
quote James Madison, the “definition of the right of suffrage is very justly regarded as a
fundamental right of republican government. It was incumbent on the Convention,
therefore, to define and establish this right in the Constitution. To have left it open for
the occasional regulation of the Congress, would have been improper for the reason just
mentioned.”

Proposals to amend our Federal Constitution bear a heavy burden. Amendment is
appropriate only when there is a pressing need that cannot be addressed by other means.
While the possibility that the House could be weakened by a terrorist attack is frightening
indeed, so too is transforming the essential nature of the People’s House. Amending the
Constitution should be a plan of last resort.

This is not the first time that constitutional amendments have been proposed to allow for
the emergency appointment of Representatives. Between 1945 and 1963, amidst Cold
War fears of nuclear attack, more than 30 such amendments were introduced. Yet, we
managed to survive those perilous times without having taken this momentous step.

Some have suggested that the House could change its rules so that emergency
appointments would be admitted only to the Committee of the Whole, and would not be
considered full-fledged Members. While this suggestion has some superficial appeal, it
would still result in non-elected Members acting on behalf of the people. In the past, the
House has allowed delegates from the territories and the District of Columbia to vote in
the Committee of the Whole, but these delegates were elected by the people they
represented.

Critics of the constitutional approach have proposed legislation to require expedited
elections for House seats in the event of “extraordinary circumstances.” Under this
proposal, elections would be held no later than 21 days after the Speaker of the House
announced that there were more than 100 vacancies, unless there was a previously
scheduled general election within 51 days of that announcement.

This hearing is an opportunity to determine the practical and logistical realities of holding
special elections. Among other things, we need to know how much funding, technical
assistance, and administrative support the States would need to elect replacement
Representatives in a fair and expedient manner.

We should also review existing State laws and procedures, and consider their experiences
in this area. For example, California, which could have as many as 53 Representatives to
replace, has a statute allowing for the replacement of Representatives in the event that a
catastrophe causes a vacancy in either 25 percent of ail the seats in the House or 25
percent of the seats representing California in the House. That statute requires special
elections to occur within 56 to 63 days after a proclamation from the state governor.
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I have discussed two proposals that have been advanced for filling House vacancies in a
time of national crisis, but there have been others. Former House Members Tom Foley
and Newt Gingrich have suggested giving Representatives the right to designate their
temporary successors. As part of this scheme, Representatives could announce their
designees as a part of their campaign platform, thereby giving the people some role,
albeit indirect, in choosing crisis replacements.

Regardless of the proposal, there are some basic questions that must be resolved. What
percentage of deceased or incapacitated Members would trigger emergency provisions?
What would constitute incapacity? Who would make that determination? Could such a
decision be made quickly? How would a temporarily incapacitated Member regain his or
her seat after recovery?

[Perhaps we can survive a brief interim period without a functioning House of
Representatives, especially since post-tragedy legislative actions might be governed more
by emotion than by sound policy judgments. It has also been suggested that the House
could simply carry on during an interim period, with a majority of the remaining
Members constituting a quorum. However, there are lingering questions about this
definition of quorum, as it would allow a potentially small group of Members to legislate
on behalf of a large group of people to whom they are not directly accountable.}

There is a lot to consider and many questions to answer. I am pleased that we will be
hearing from our colleagues in the House and other distinguished scholars including
Norm Omstein who has devoted much of his valuable time to this issue. I look forward to
their testimony.

HHEH#H#H
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The Election Center ftion of vote regisrtion and siesion ofcals
12543 Westella, Suite 100 Houston, TX 77077 Phone: 281-293-0101 Fax: 281-293-0453 or 281-293-8739

Email: electioncent@pdg.net Website: www.electioncenter.org
September 9, 2003

Testimony for U.S. Senate Hearings
On Disasters and Special Elections
Senate Judiciary Commlttee

Sub ittee on C:
By
R. Doug Lewis, Executive Director, CERA

Senators and Distinguished Guests:

Thank you for providing an opportunity for the nation’s elections administrators to have input into these
hearings about how Congress would fill vacancies in the Congress should a national disaster occur.

It is sobering indeed to have to contemplate a situation that would require the use of any special provisions,
whether natural disasters or human caused disasters. In a climate where, for some, it is acceptable to use
violence rather than votes to achieve their goals, the planning is made necessary about how to react and
replenish our democracy’s representatives. This planning process can even have the positive attribute of
covering all manners of disasters which would otherwise might not have received careful review and planning
necessitated by either natural or human disasters.

The Election Center is a national non-partisan, nonprofit organization that represents since 1985 the nation’s
voter registration and elections officials and administrators at the city, township, county and state levels. Our
members voluntarily join from both the local and state levels, and it is the largest elections organization in
America, We specialize in voter registration and elections administration issues and we are the only
organization in the U.S. to specialize exclusively in these issues. The Election Center is principally a training
and resource organization to assist elections professionals in making democracy work better for America’s
voters. In addition, to extensive training seminars, the Election Center partners with Aubum University
certify America’s elections administrators in an academically oriented program of courses to improve
professional competence which can lead to this nation’s highest designation for the elections profession, the
designation of Certified Elections Registration Administrator (CERA).

Additionally, the Election Center serves as the administrative management body for the National Association of
State Election Directors (NASED) in running its Voting Systems Qualification program, where voting systems
in America are tested to the Federal Voting Systems Standards to assure qualified hardware and software is
used in American elections.

The Election Center has long been a resource for both the Congress and for Federal government agencies
including the Senate Rules Committee, the House Administration Committee, the Federal Election Commission
and its Office of Election Administration; the U. S. Justice Department; the Federal Voting Assistance Program;
the General Accounting Office; and U.S. Health and Human Services, as well as scores of state government
agencies and legislative bodies. The Center has also been a consultant to international governments for
elections and has done training of international elections administrators.
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To get directly to the matter at hand, we were asked for input on whether national elections to
replace Congressional Representatives could be held within 21 days and what impact such a 21-
day requirement would have on the democratic process.

First let me tell you that elections administrators don’t want to complicate the process in any
time of national emergency. We get the message that this would be a “dire emergency” and that
unusual occurrences or events would create the nced for immediate response.

To respond, however, in a manner that gives you policy-makers a full range of things to consider
before passing any legislation related to reacting to national disasters and/or provide for methods
of Congressional successors to be put in place as quickly as possible, it is incumbent upon us to
raise issues that can be too easily glossed over.

The underlying assumption for ordering a quick election would be to assure that the nation’s
business is attended to and that it is done with the people’s elected representatives.

But that presents the first question: What is an election? Is it a date-certain event so that voters
can vote, or is it more than that? Is an election in American democracy really a “process” that
includes time for the identification of candidates, the ability of the candidates to mount a
campaign, to raise funds, to attract supporters, to inform the voters of what their choices are
between individual contestants, and then going to the polls to make that choice?

The point is that if it is only an event, then we can structure an event in a short time-frame and
carry off the event as flawlessly as possible. If, however, you define it in the broader “process”
terms, then you have to allow the process time to work.

It has been mentioned that many who are looking at this issue do not want to break with the
tradition of having House members being elected rather than being appointed -- even for a short
duration. We have no quarre] with that viewpoint. At the same time, it seems to us that the
tradition of our form of democracy must weigh in equally on tradition that allows us the time to
know our candidates, the issues, the choices and the selection by voters of their choices.

The genius of American democracy is that it creates fundamental faith in voters that it is fair,
free, and has great integrity. But sometimes it is terribly inefficient and cumbersome and time
consuming and maddeningly frustrating in its complexities, and yet it works.

So before we can have a “general or special election” there has to be some thinking allotted to
our primary election process. Do we just abrogate the primary selection and jump to the general
or special election? Do we allow political parties to get together to choose nominees and
eliminate the process that most states use in allowing the primary voters of those parties to select
candidates? What about the opportunities for independent candidates and minor party
candidates? Or do we do like California did recently and just have a2 minimum number of low
threshold requirements and allow all who can meet the low threshold apply for a ballot position?
Are we prepared for 50 or a 100 candidates or more for each of these openings?
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Additionally, what does Congress set as a threshold for what constitutes a “national emergency”?
Is it the loss of 25 members? 50 members? 100 members? A quorum?

Lessons that we learned in New York when 9/11 happened (because an election was also set in
NY for that time period) is that you need a few days just to assess what kind of disaster happened
to you and what resources are even available to you. Is transportation available, can the usual
delivery trucks run, can traffic flow, are offices available, is electricity available, etc.

We don’t have a preconceived notion here about what are the right policy answers, only an
administrative viewpoint that you need to consider these questions before deciding the general
election question. And the states, which have traditionally set the processes and qualifications
for these choices, have a variety of answers and solutions here. Presumably, the Congress is
going to say that a national emergency needs to take precedence and that national interests are
superior to states” interests.,.and that is even probably the correct viewpoint, but deciding that
issue alone is not without its impact on “tradition”. Federal law here will definitely have to
vacate all of the state laws concerning these practices in order to stay on the Federal timetable.
And the states and locales will have to create new policies and procedures that will apply to this
election only.

Currently, under “special election” situations, we allow for a period of time for the primary
process to work but in a limited fashion. The difference in the situation here is that we are filling
usually one or two Representative slots at any given time and that the election, while important,
does not have the same sense of importance that a pational election to fill numerous vacancies
would presumably have in a case of national emergency.

We polled selected members from around the country to get a representative sample of what
elections administrators would want to conduct an election with integrity, with fairness to the
voters and the candidates, and which would result in serving the interests of democracy - all
within a heightened environment of a national emergency.

While the responses indicated a variety of dates ranging from the shortest time period of 35 days
(after determination of who the candidates will be) to a period of four months, it appears that
elections administrators feel that they can conduct an election with as few as 45 days but would
be far more confident that the interest of democracy would be best served by having up to 60
days to get the elections held an organized.

Why do we need that much time especially in face of a national emergency? There has to be
some process for the filing and qualification of candidates and most of our folks believe that bare
minimums_of 7 days is the shortest period and the largest number believe 10 days is necessary.
There then has to be a period of ballot preparation, either printing paper ballots or programming
clectronic voting devices. In today’s technology world those are both specialized functions and
cannot be purchased or produced at every local printer or with local technology specialists in the
vast majority of cases. In the most extreme instance of total cooperation with nothing going
wrong anywhere, we can accomplish most of this within seven to 10 days.
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Voter registration needs new considerations. What is the period to be allowed for registration
cutoff in this kind of election, and when do elections offices need to have the voter registration
cards to voters in a shortened time frame?

You can now begin preparation of Absentee Ballots for the disabled, permanent absentee voters
(depending on state laws), and military and overseas voters. We need “transit” time for those
voters to be mailed a ballot, delivery of the ballot to them, a reasonable amount of time to
complete the ballot, and then to return the ballot to us.  Some of these we can receive and count
even after Election Day, so we can pick up some days within the election countdown of 45 to 60
days, but not all of that time. Actually condensing the time here is probably the wrong way to do
this; if we had more time on the front end of the process to allow us to get those ballots to the
voters we could then require all of them to be in by Election Day so that the results are known
shortly after Election Day.

Somewhere in here has to be time for voters to find out who is officially on the ballot and to
discover information about them. Do we just trust that the news media can do this job for us?
What if the entire nation’s electricity is crippled or even significant portions of it? Will the law
allow some flexibility for instances of when best laid plans hadn’t anticipated the kind of
disasters confronting us?

Next, if using electronic or optical scan voting devices, we have to prepare that equipment and
make it ready and test it before we press it into service. In a “special” election situation we can
accomplish this because we generally know the limited turnout that will show for a “special”
election, which is generally significantly less than we get in a general election. But in this
instance, the presumption is that for all purposes we have to anticipate that this is a larger general
election and that means preparing significantly higher numbers of voting devices for use than in
special elections,

We can normaily staff a special election quickly with office staff and key volunteers and key
election week workers because it is a manageable size; in this instance we are talking about
being overwhelmed with an election the size of a normal general election but now with only a
limited number of days to do what it takes us months to do in preparation for a general election.
Perhaps Congress can give election officials the ability to commandeer the services of county
and city employees to serve as poll workers and election workers during a national emergency
and waive any labor laws contradicting such uses.

While there may be only a handful of candidates on the ballot (one race in most jurisdictions in
America) but within our urban centers there will be multiple Congressional candidates races.
And the preparation is the same regardless of how many offices are on the ballots. We still have
to find the appropriate number of polling sites (many of which will NOT be available to us in
this kind of election), staff it with poll workers, machines, ballots, and information - all of which
takes months normally. The simple act of ordering ballot paper involves ordering months in
advance for jurisdictions and is purchased in some by the boxcar load. Notifying voters of their
polling sites all by itself can take a considerable amount of time especially if it is different for
this election than normal elections (because the same facilities may not be available to us.
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Election official and precinct worker training has to come somewhere in this process and it can
only come after time to recruit enough people to serve (and enough reserves when the traditional
10 percent and higher do not show up).

One item to consider is that it may be necessary to do such an election by U. S. Mail rather than
through polling sites, although most American jurisdictions don’t have enough experience with
massive vote by mail programs such as Oregon and Washington have. It would, however, allow
us to eliminate the time spent on polling place sites (and making sure they are accessible) and
poll workers. Of course this assumes that the U.S. Postal Service is functional during such a
national emergency.

Now, rather than saying that all of that negates the ability to run an election under emergency
circumstances, we want you to know that a Can-Do attitude means that we can and will
overcome most of these limitations. But to offer an overly ambitious 21-day time period is very
likely to court an election disaster on top of a national disaster.

Our best answer and best advice is to give us a minimum of 45 days and every day you can grant
that gets us closer to 60 days increases the likelihood that the election will mean more to the
candidates and the voters and allow us to build in the kinds of quality assurance and integtity
processes that have been the hallmark of elections in America. It is our understanding that one
of the House bills indicates that if such an emergency occurs 51 days in advance of a regularly
scheduled election, then we wait until the regularly scheduled election. If so, then shouldn’t that
be the minimum number of days before any election is scheduled?

None of this anticipates what courts will do within this environment. But as policy makers, you
may have to consider what kind of legal challenges will be recognized in a time of national
emergency and what latitude judges will have in delaying or ordering additional candidates on
ballots, or the many other examples we can give you as to how courts can obviate the best
intentions of elections planners.

We have skipped any cost considerations in the hopes that a true national emergency means that
costs at each level are ignored, but this may or may not be a valid assumption.

One last note of caution: When Election Day is over, there will still not be any seated members
of Congress. It takes a period of days after the election to do the “vote canvass,” whereby we
roll in the absentee votes coming in from military and overseas voters and we will still have to
qualify all of the provisional ballots that are cast in such an election. In most states we can
accomplish that effort in 5 to 10 days, but in some even 15 days is going to be an extreme
limitation due the high numbers they have to resolve. So you need to take into consideration that
whatever number you set for the election process leading to Election Day, that we still will have
some back-end processes that are necessary and vital to a valid election. And one of the large
considerations is the question: do you eliminate provisional voting in such an emergency? Or
eliminate all absentee votes that cannot or do not arrive prior to Election Day?

There are probably easier solutions than elections but any process which looks at appointing or
selecting replacements also needs to consider the public’s willingness to accept the succession
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plan. As long as other governmental bodies are involved in the succession plan and elected
governmental representatives are providing successors, then perhaps it will be accepted. But if
there is a choice of appointment rather than general public election, it may be wise to consider
letting state legislators elect members from their chambers to replace lost officials so that
experienced legislators can serve in the interim and will not lose time leaming the legislative
process while trying to react to the national emergency.

Elections administrators in America are used to doing the impossible and doing so on less
money and resources than they should. They will perform well in any national emergency. All
we ask is that you not structure it in such a way to place the process in an overly risky, overly
ambitious timetable which courts an additional disaster. Remember clearly that for the public to
have faith in the government, they first have to have faith in the process that elected the
government.
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Mr. Chairman and members of the committee, I speak here today as we approach
the two year anniversary of the attacks of September 11", T have a simple message:
Congress must act to ensure it is able to reconstitute itself if, God forbid, terrorists were
to perpetrate an attack on the first branch of government. This is no longer the stuff of
Tom Clancy novels. Plotters of the September 11™ attacks have told the media that the
fourth plane, United flight 93, was headed for the Capitol, and but for its forty minute
delay at takeoff and the bravery of the passengers on that flight, we might very well have
had no functioning Congress for several months, just at the time the strong leadership of
Congress in our constitutional system was required. I cannot commend this committee
enough for taking up this important subject, and I urge serious deliberation on the matter,
but deliberation with dispatch, for, unfortunately, the timetable for action is in the hands
of those who would attack the United States, not our own.

My testimony has two aims. First, to explain and urge you to consider the
analysis and recommendations of the Continuity of Government Commission, in
particular, the reasoning that led us to the conclusion that a constitutional amendment to
provide for temporary appointments in extreme circumstances is what is necessary to
ensure the continuity of Congress. Second, to analyze an alternative to our
recommendation that has been proposed, special elections on an extremely expedited
timetable, and to show how our commission seriously considered such an option, but
ultimately found it unworkable,

The Continuity of Government Commission is a bipartisan, non-profit

commission run by the American Enterprise Institute and the Brookings Institution. 1
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serve as senior counselor. Presidents Jimmy Carter and Gerald Ford serve as our
honorary co-chairs. It is co-chaired by a former member of this committee, Senator Alan
Simpson and Lloyd Cutler, White House counsel to presidents Carter and Clinton. It
includes two former Speakers of the House, Thomas Foley and Newt Gingrich, a former
House minority leader, Robert Michel, and several others who served in the Congress in
addition to other high level positions: Lynn Martin, Kweisi Mfume and Leon Panetta.
Other commissioners have served in high positions in the executive and judicial branches
of government: Phillip Bobbitt, Ken Duberstein, Charles Fried, Jamie Gorelick, Nicholas
Katzenbach, Robert Katzmann (serving on the commission to consider the judiciary
only), and Donna Shalala.

Our commission held two all day public hearings on the continuity of Congress,
where we heard testimony from constitutional, congressional and legal scholars. We
solicited input from the public and have received numerous faxes, emails and letters from
concerned citizens, many of whom took the time to send us detailed proposals. At the
end of our deliberative process, we counted unanimous support for our report’s analysis
and recommendations.

Here in a nutshell is what we found:

Continuity of Congress: The Problem

In the aftermath of an attack that killed or severely injured a large number of

representatives and senators, there is a high probability that there would be no

functioning Congress, or a Congress with such a small membership as to call into
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question the legitimacy of its actions. A catastrophic attack that killed many members
would directly affect the House of Representatives because the Constitution effectively
prevents the swift filling of vacancies in that body. An equally problematic scenario
would be an attack that left many members incapacitated, which would affect both the
House and Senate because neither chamber can easily replace living, but incapacitated,
members until the next general election. The twin problems of mass death and
incapacitation would threaten the functioning of Congress just at the time our country is

most in need of strong leadership.

1. The Problem of Mass Vacancies

The House of Representatives would be severely affected by mass vacancies
caused by a catastrophic attack. The difficulty is rooted in our Constitution, which
prescribes different methods for filling vacancies in the House and Senate. For vacancies
in the House of Representatives, ARTICLE 1, SECTION 2, CLAUSE 4 provides that "when
vacancies happen in the representation from any state, the executive authority thereof
shall issue writs of election to fill such vacancies." A special election is the only method
for filling House vacancies. By contrast, the Seventeenth Amendment, which governs
vacancies in the Senate, provides that “when vacancies happen in the representation of
any state in the Senate, the executive authority of such state shall issue writs of election
to fill such vacancies; provided, that the legislature of any state may empower the
executive thereof to make temporary appointments until the people fill the vacancies by
election as the legislature may direct.” Because almost all state legislatures have given

their governor the power to make temporary appointments until an election is held,
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Senate vacancies are, in practice, filled almost immediately by gubernatorial

appointment.

The House of Representatives would have many seats vacant for a significant
period of time in the aftermath of an attack because the process of filling vacancies by
special election takes on average four months. In the 99™ through the 107" Congress, the
average time it took states to hold special elections to fill House vacancies caused by
death was 126 days. Some of these vacancies were filled in as little as two and a half
months, while others lasted for over nine. Differences in state laws and the
circumstances of the vacancy greatly affect the time it takes to hold a special election.
Some states dispense with primaries for special elections. Others give the governor broad
discretion on the timing of the election. The timing of the election is often affected by
when in the course of the term the vacancy occurs. Some states do not {ill vacant seats if

they occur in the last six months of a term.

There are good reasons for the length of time it takes to hold special elections,
Candidates need a significant period of time to qualify for the ballot (e.g., by securing a
number of signatures). Many states require political party primaries rather than allowing
the parties to select their candidates directly. A real campaign requires time for
candidates to communicate with voters, debates to take place, the media to scrutinize the
candidates, etc. When an unexpected election takes place, it is important to give time for
voters to register. And there are logistical limitations on setting up polling places and

printing ballots, along with a need for lead time to secure and test voting machines And
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to hire and train poll workers. Some of these logistical challenges, like printing sample
ballots and regular ballots, are complicated greatly if there are multiple special elections

going on at the same time.

How quickly could states hold special elections if they adopted new laws that
expedited those elections? Under ideal circumstances, states that dispense with primaries
and streamline their special election process might be able to complete a special election
within two months. The commission estimates, however, that in the chaos after an attack,
it would be difficult for even the most expedited elections to take place within three

months.

But what is the consequence to Congress if there are large numbers of vacancies
that last for months? There are, in reality, two equally unpalatable scenarios. Either
Congress would not be able to function at all because it would not have enough members
to field a quorum, or the House might try to act with a very small number of members in

ways that would question its legitimacy.

How Mass Vacancies Might Prevent Congress from Functioning at All

Like any legislative body, the United States Congress has a quorum requirement,
a provision to ensure that a minimum number of members is present for the consideration
of important business. Without such a requirement, a few members might meet and pass

legislation, even though the voting members would represent only a fraction of the
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American people. But Congress’ quorum requirement is more rigid than those in other
legislative bodies because it is embedded in the United States’ Constitution and cannot be
changed without a constitutional amendment. ART. 1, SEC. S provides that "...a Majority
of each [House] shall constitute a Quorum to do Business; but a smaller Number may
adjourn from day to day, and may be authorized to compel the Attendance of absent
Members, in such Manner, and under such Penalties as each House may provide." Itis
clear from the text of the Constitution and subsequent precedents that once it is
established that no quorum is present, the only actions that the House or Senate may take
are to adjourn or to compel the attendance of absent members. No other business can be

conducted.

Under the most commonsense reading of this clause, the Constitution requires that
a majority of the whole number of each house of Congress be present in order for that
house to hold votes of substance. Under this interpretation, if fewer than 218 members of
the House of Representatives were alive, then Congress could not function until special
elections filled enough vacancies to reach the constitutional quorum requirement. Mass
vacancies would mean that no legislation could be passed, as all legislation requires the
assent of both houses. No appropriations could be made; no declaration of war; no laws
passed to assist in the gathering of intelligence or apprehension of terrorists. If the
Speaker of the House was killed, the House could not elect a new Speaker— who would
be the third person in the line of succession? If the president or vice president were
killed, no new vice president could be confirmed, as the appointment of a new vice

president requires the consent of both the House and Senate. Given the length of time it
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takes to hold special elections, Congress could not function in these important areas for

months.

How a large number of vacancies might call into question

the legitimacy of Congressional Action

In practice, the official interpretations by the House and the Senate of their
quorum requirements have not been as stringent as the constitutional language would
seem to require. Parliamentary rulings in the House and Senate, beginning during the
Civil War, have defined the quorum more liberally than a majority of the members of
cach house. The quorum requirement in the House is now defined by precedent as a

majority of the members who are “chosen, sworn and living.”

The most significant aspect of the current interpretation for the purposes of
continuity of government is the provision that only a majority of the living members
needs to be present for a vote rather than a majority of the whole number of seats. In the
case of a few deaths in the House, the change in the number needed for the quorum
would be insubstantial. (If 2 members of the 435 were dead the quorum requirement
would be 217 instead of the 218 with no deaths and a full membership). But in the case
of a large number of deaths, the current interpretation of the quorum requirement would
have serious consequences. On the one hand, it would ensure that the House could
operate with a quorum even after a massive death toll. But at the same time, it would

allow the House to operate with just a handful of members. Take, for example, an attack
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that kills all but 9 members of Congress. Five of those nine would constitute a quorum,
and that tiny, unrepresentative group could pass legislation out of the House. More
troubling is the intersection of the Presidential Succession Act with an attack on
Congress. In the case of the death of the president and vice president, a nine-member
House could then elect a new Speaker, who would become president of the United States
for the remainder of the term. Many would question the legitimacy of that president and

the actions of the House with a severely diminished membership.

Finally, there are several scenarios that would not affect the issue of calling a
quorum, but would be troubling nonetheless. An attack that killed 200 members of the
House of Representatives would not cripple the Congress, but it might drastically alter
the political and geographical balance of the Congress. An attack might occur when one
party caucus was meeting, effectively wiping out most of one party but not the other. It
is also possible that an attack would hit when state or regional delegations were meeting,

thus eliminating representation for a part of the country for many months.

The Problem of Incapacitated Members

In the past, there has been little concern about the long-term disability or incapacitation
of members of Congress, and no provisions exist in rules, law, or the Constitution about
defining incapacitation or replacing such members, temporarily or permanently, if they
are unable to perform their duties for extended periods of time. This is partly because the
Framers barely considered the consequences of incapacitation for any office. There is a

fleeting mention in ART. 2, SEC. 1 that Congress could provide for officers who might act
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when the president was incapacitated. But none of our presidential succession acts have
defined incapacity or dealt with it in a substantive way. It was only with the Twenty-fifth
Amendment in 1965 that incapacity was seriously addressed. That Amendment was not
in place to deal with serious incapacity issues in the Garfield and Wilson presidencies as
well as a number of other lesser incidents. The question of incapacity was not considered
at all for members of Congress, as the loss, even for months or years, of one, two, or

three members out of 100 of 435 would not be a debilitating event.

But the loss for weeks, months, or years of tens or hundreds of incapacitated
lawmakers is another story. The secret creation of a bomb and radiation-proof bunker for
Congress at the Greenbrier resort in West Virginia during the Cold War was based on the
assumption that a nuclear attack on Washington would kill most members of Congress.
The objective then was assuring, with the notice available from the time missiles were
launched in Siberia until they arrived in Washington, that Congress could evacuate the
200 miles or so to the Greenbrier. No contingency plans existed for an attack without

notice, or one that caused not death, but widespread incapacitation.

The threat from terrorism is different. Not only could there be an attack—
including a nuclear one—with no notice, but the threat of chemical and biological
warfare, or exploding jet fuel, also makes widespread temporary incapacitation a more
likely scenario, and perhaps a more vexing problem. In the event of multiple deaths, the
Senate at least, can quickly fill vacancies via gubernatorial appointments. But neither the

House nor the Senate can fill vacancies due to temporary incapacitation. For

10
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incapacitated members, the relevant seats would be effectively vacant until the member
recovers or dies and is replaced, or until the next general election. In this case, the
quorum problem looms larger, since even under the expansive definition of a majority of
those lawmakers “chosen, sworn, and living”, incapacitated members would be included
in the definition but unable to help constitute the quorum. For example, if 220 members
of the House of Representatives were alive but unable to perform their duties, there could

be no quorum

How Incapacitation Affects Congress

When vacancies occur in Congress, there are established processes for filling
them (special election in the House; gubernatorial appointment followed by special
election in the Senate). When a member of Congress is alive but unable to perform his or
her duties, there is no way to fill what is in effect a temporary vacancy. Under normal
circumstances, this does not pose a problem for the functioning of government. Ifa
handful of Senators are incapacitated, the institution can function, short a few votes. But
if there are large numbers of incapacitated members, the continuity of Congress is
threatened. In the House of Representatives, no special election is called until a seat is
declared vacant. Similarly, in the Senate, no gubernatorial appointment or special
election can occur if there is no vacancy. Mass incapacitation brings with it all the
problems that mass vacancies in the House of Representatives would, but it is worse in
three respects. First, mass incapacitation affects both the House and the Senate. Second,

the temporary vacancies caused by incapacitation would not be filled for an indefinite
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amount of time, only until the member recovers, dies, or the term of office ends. Third,
mass incapacitation makes it virtually certain that Congress would be unable to reach its

quorum requirement even under its most lenient interpretation.

Continuity of Congress: Recommendations

It is essential that large numbers of congressional vacancies be filled shortly after
they occur to ensure that in the event of a catastrophic attack, Congress can continue to
function in a way that properly represents the American people. To address this problem,
the Commission recommends a constitutional amendment to give Congress the power to
provide by legislation for the appointment of temporary replacements to fill vacant seats
in the House of Representatives after a catastrophic attack and to temporarily fill seats in

the House of Representatives and Senate that are held by incapacitated members.

The commission favors a relatively simple amendment that authorizes Congress
to specify the details of the solution with implementing legislation. The procedure for
temporary appointments would only need to become operative if there were large scale
vacancies, not for ordinary vacancies. Governors could make the temporary
appointments, or members could specify a list of successors in advance to fill vacancies.
A third option is a combination of these two methods: governors would select from a list
provided in advance by each member of Congress. Incapacitated members of Congress
who are replaced by temporary appointees, should be able to reclaim their seats as soon

as they determine that they are able to carry out their duties.

12
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There are many more details that the commission has considered and that would have to
be addressed by legislation. However, the central point is that a constitutional
amendment is needed to allow Congress to provide for temporary appointments in the

case of mass vacancies or incapacitations of member of Congress.

Why Expedited Special Elections are not the Answer

Since the release of our report, there has been much discussion of the question of
continuity of Congress. There is widespread acceptance that there is a problem ensuring
continuity of Congress that calls for a solution, although a few seem to want to wish the
problem away. We have found many members of Congress and the public convinced
that our recommendations are sound. There have however been several lines of criticism
against our approach, and one major alternative proposed.

The two major criticisms of our approach are (1) that we should be reluctant to
amend the constitution and (2) that our proposal undermines the House of
Representatives as the “People’s House” as it allows for some members of the House of
Representatives to be appointed rather than elected, albeit in the most extreme
circumstances.

On the question of amending the constitution, our commissioners could not agree
more that we should have a profound reluctance to amend the constitution. A
constitutional amendment is a serious step and one that is hard to reverse. Constitutional

amendments should be reserved for problems that cannot be solved through legislative
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means. Qur reservations about constitutional amendments notwithstanding, our
commission looked at every option short of amending the constitution and concluded that
they would all fall far short of ensuring the continuity of Congress after a catastrophic
attack.

The second objection is that temporary appointments, even those made in the
most extreme circumstances, undermine the House as the “People’s House.” Every
member of the House of Representatives has been elected by the people. No one has ever
served there by appointment as many have in the Senate. Those who make this
argument, also advocate federal legislation that would require states to dramatically speed
up special elections. The idea is that if special elections can be held very quickly, then
Congress will not have trouble functioning for more than a few weeks and that therefore
no constitutional amendment or temporary appointments would be needed.

The commission takes very seriously the argument that the House is distinctively
the “People’s House.” Six of our commissioners served in the House of Representatives
for a total of 128 years. The procedure for filling ordinary vacancies works well, and the
House is not hampered by having one or two seats vacant for several months as special
elections are held. It is our contention, however, that the House cannot be the “People’s
House™ unless it adequately represents the people as a whole. The founders, who were
concerned with the subject of elections for the House, were also clear that the House was
to represent the whole country. If there are 300 vacancies in the House and the remaining
135 proceed with business, then more than two-thirds of the country would not be
represented in its decisions. Furthermore, if Congress were unable to function and the

country had to rely on executive rule, a benign form of martial law, for many months,
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that would hardly fulfill the democratic promise of the “People’s House.” Our position is
that we need the broadly representative chamber of the House of Representatives after an
attack, and if we do not allow for emergency interim appointments in these extreme
circumstances, we will have either a chamber that represents very few people or one that

does not function at all.

The major alternative to our commission’s recommendation is federal legislation
to pre-empt state laws requiring that states hold expedited special elections. One such
bill is proposed by Representative Sensenbrenner and requires elections within 21 days,
with 14 days for the parties to select candidates and another seven for the general
election. Advocates of this sort of proposal believe that it solves the problem of the
continuity of Congress without requiring a constitutional amendment or employing

temporary appointments.

Our commission considered and seriously analyzed the option of expedited
special elections. Our conclusion was that there is no way to hold democratic special
elections in less than two months under normal circumstances and in the aftermath of an
attack, it would be hard to imagine holding such elections within three months, We
believe that two or three months is too long to be without a Congress, especialily in a time

of great national crisis.

There are two major reasons why very quick special elections are a bad idea. First, it is

not possible from an election administration perspective to hold elections in a short time
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period. Second, even we were able to have very quick elections, they would not be
democratic elections in the normal sense. There would be no time for candidate
recruitment or primaries and little time for the voter to get to know candidates.

On the question of the mechanics of holding elections, there are some states that
are able to hold special elections under ordinary conditions within two and a half months.
This is only possible because these states eliminate party primaries. Candidates are
usually selected by party committees. While it is perfectly legitimate for a state to bypass
the primary system, do we want to mandate that no state would be allowed to have party
primaries in selecting candidates for a special election?

Beyond the need for a primary, elections are complex activities. Poll sites have to
be secured, poll workers hired, ballots designed, and ballots printed. In each of these
areas, there are serious problems with holding an unannounced election. Take for
example the printing of ballots. There are limited numbers of ballot printing companies.
In a general election where there is an election day set years in advance, companies can
stagger the printing of ballots. But imagine holding hundreds of elections across the
country on short notice. The example of the California recall is fresh in our minds.
Officials there are struggling mightily to hold an election in one state in 80 days. Printing
presses are furiously printing ballots, and the number of polling places is greatly reduced
from a regular election.

Think also of unregistered voters. The announcement of an election with due
notice to voters allows those who are unregistered or have moved to a new jurisdiction to
properly register. Quick elections would effectively disenfranchise these voters. Short

elections would not allow for the casting of absentee ballots. Seven days is not enough to
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print ballots, receive requests from voters who need absentee ballots, mail the ballots and
receive them back. While some vote absentee as a convenience, there are many who are
too frail to visit a polling place or out of town for legitimate reasons. Most troubling of
all are overseas military voters, who are serving to defend our country, but would be
unable to vote in elections following an attack at the heart of our nation. What about
state and federal laws concerning campaign finance, disclosure requirements, etc? At
every turn, having elections too quickly undermines the democratic character of the
clections.

In addition to many of the election administration difficulties is the question of
what sort of election we could have in just a few days or weeks, Who could run in such
an election but the richest or most famous? Would there be time for debates? Would
candidates be able to run ads informing voters of their positions, promises and character?
Would the media have time to scrutinize the candidates? In short, such elections could be
mere coronations for the rich and famous, who would run without voters knowing much

at all about them—and nothing about alternatives to them.

Finally, proposals to hold quick special elections do nothing for the case of incapacitated
House members or Senators. As their seats would not be technically vacant, there would
be no way to hold special elections, and Congress might not be able to function at all for

an indefinite period of time.

Our commission did not come lightly to the conclusion in favor of a constitutional

amendments providing for temporary appointments in the case of mass vacancies and
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incapacitations. But after serious study and deliberation, we unanimously endorse that
recommendation. We have a hole in our constitutional fabric, one that might result in a
country without a Congress for many months after a catastrophic attack on our
government. The fact that you are holding these hearings shows a seriousness of purpose
on the part of this committee. We offer our recommendations with the hope that it will
aid you in your endeavor to strengthen the greatest democratic beacon in the free world,

the United States Congress.



195

RON PAUL 203 CANNON HOUSE OFFICE BUILDING
14TH DISTRICT, TEXAS WASHINGTON, DC 20515

1202} 2282831

FINANCIAL SERVICES COMMITTEE

e Congress of the Tnited States T

312 SOUTH MAN

OVERSIGHT AND INVESTIGATIONS {361} 576-1231
HONETa s Tt TS BHouse of Repregentatives seowesrano e
: FREEPQRT, TX 77541
INTERNATIONAL RELATIONS Wazbmgtun, BE 20515-4314 19781 230-0000
COMMITTEE

SUBCOMMITTEES:

ASiA AND THE PACIFC Statement of Congressman Ron Paul for the Hearing

JoT economic couwrree | Ensuring the Continuity of the United States Government: The

Congress. "
Senate Judiciary Committee
9-09-03

Mr. Chairman, thank you for holding this hearing and for providing me the opportunity to
present comuments on the important issue of how to maintain continuity of government if
a majority of members of the House of Representatives are incapacitated. This issue has
recently attracted attention because of the proposal of the “Continuity of Government
(COG) Commission,” that the Constitution be amended to allow appointed persons to fill
vacancies in the House in the event of an emergency.

Since the COG Commission made its’ proposal I, along with other members of Congress,
journalists, academics, and policy experts, have expressed concerns that having appointed
members serve in Congress function is inconsistent with the House’s historic function as
the branch of Congress most directly accountable to the people. A superior way to
address concerns regarding continuity of House operations in the event of an emergency
is contained in HR 2844, the Countinuity of Representation Act, introduced by my
distinguished colleague, House Judiciary Chairman James Sensenbrenner.

Even with the direct election of Senators, the fact that members of the House are elected
every two years while Senators run for statewide office every six years, means that
members of the House of Representatives are still more accountable to the people than
any other part of the federal government. Appointed members of Congress simply cannot
be truly representative. Turning once again to Federalist 52, we find this point eloquently
made by Mssrs Madison and Hamilton: “As it is essential to liberty that the government
in general should have a common interest with the people, so it is particularly essential
that the branch of it under consideration should have an immediate dependence on, and
an intimate sympathy with, the people. Frequent elections are unquestionably the only
policy by which this dependence and sympathy can be effectually secured.”

Mr. Chairman, there are those who say that the power of appointment is necessary in
order to preserve checks and balances and thus prevent an abuse of executive power. Of
course, I agree that it is very important to carefully guard our constitutional liberties in
times of crisis, and that an over-centralization of power in the Executive Branch is one of
the most serious dangers to that liberty. However, Mr. Chairman, during a time of crisis it
is all the more important to have representatives accountable to the people making the
laws. Otherwise, the citizenry has no check on the inevitable tendency of government to

i 2 @ reppaul@mailhouse.q
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infringe on the people’s liberties at such a time. I would remind my colleagues that the
only reason we are reexamining provisions of the PATRIOT Act is because of public
concerns that this Act gives up excessive liberty for a phantom security. Appointed
officials would not be as responsive to public concerns.

Supporters of this plan claim that the appointment power will be necessary in the event of
an emergency and that the appointed representatives will only be temporary. However,
the laws passed by these “temporary” representatives will be permanent.

Mr. Chairman, this country has faced the possibility of threats to the continuity of this
body several times throughout our history, yet no one suggested removing the people’s
right to vote for members of Congress. For example, the British in the War of 1812
attacked the city of Washington, yet nobody suggested the states could not address the
lack of a quorum in the House of Representatives though elections. During the Civil War,
the neighboring state of Virginia, where today many Capitol Hill staffers and members
reside, was actively involved in hostilities against the Untied States Government, yet
Abraham Lincoln never suggested that non-elected persons serve in the House.

The Constitution already provides the framework for Congress to function after a
catastrophic event. Article I section 2 grants the governors of the various states authority
to hold special elections to fill vacancies in the House of Representatives. Article [
section 4 gives Congress the authority to designate the time, manner, and place of such
special elections if states should fail to act expeditiously following a national emergency.
As Hamilton explains in Federalist 59, the “time, place, and manner” clause was
specifically designed to address the kind of extraordinary circumstances imagined by
COGC. Hamilton characterized authority over federal elections as shared between the
states and Congress, with neither being able to control the process entirely.

Chairman Sensenbrenner’s bill exercises Congress’ power to regulate the time, place and
manner of elections by requiring the holding of special elections within 21 days after the
Speaker or acting Speaker declares a majority of House members are incapacitated. This

proposal protects the people's right to choose their representatives at the time when such

a right may be most important, while ensuring continuity of the legislative branch.

T have no doubt that the people of the states are quite competent to hold elections in a
timely fashion. After all, it is in each state's interest to ensure it has adequate elected
representation in Washington as soon as possible. The re-call election in California shows
it is possible to have a gubernatorial election, in the most populous state in the union no
less, in less than three months time. Surely it is possible to hold an election in a
Congressional district in under that amount of time.

In conclusion, I once again thank the Chairman of this Committee for allowing me to
express my views before the House. I also once again urge my colleagues to reject any
proposal that takes away the people’s right to elect their representatives and instead
support HR 2844, the Continuity of Congress Act, which ensures an elected Congress can
continue to operate in the event of an emergency. This is what the Drafters of the
Constitution intended.
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It’s time to sound the tocsin. The Constitution of the United States is often
ignored, but, the original words, as amended, remain.

Now, we confront the possibility that changes will be made to the
Constitution which will fundamentally alter its underlying principles, its structure,
and its restraints.

The neo-conservative American Enterprise Institute and Strobe Talbott’s
neo-liberal Brookings Institution, funded by several foundations, including
Carnegie, Packard, Hewlett, and the John and Catherine MacArthur Foundation,
have joined forces to launch a Continuity of Government (COG) Commission whose
recommendations, if enacted, could radically transform the Constitutional structure
which has endured with changes for more than 200 years.

The COG cause is urging Congress to quickly approve (by two-thirds votes in
both Houses) Constitutional amendments which, in COG’s view, would enhance the
“legitimacy” of the U.8, Congress as a legislative body following a hostile nuclear or
CBW attack which eliminated or incapacitated a “substantial”’ number of members
of the U.S. House of Representatives.

Should Congress first craft and adopt an amendment along the lines
advocated by COG's, three-fourths of the states would then be prodded to ratify the
amendment.

One of the Constitutional amendment drafts put forward by COG stipulates
that “Congress shall have the power to regulate by law the filling of vacancies that
may occur in the House of Representatives and Senate in the event that a
substantial number of members are killed or incapacitated.”

Such an amendment would, in effect, give Congress the power to act as a
permanently seated Constitutional convention, able to change the law regarding
selection of its members whenever it might choose to do so.

Tom Lizardo, Chief of Staff to Congressman Ron Paul, observes that a
supposedly minimalist Constitutional amendment could lead to maximum damage
to our republic.

“The notion of a ‘broad’ amendment is perhaps worse than the notion of loose
construction.’” Broad amendments actually tend to give the color of law to just about
all things, whereas broad construction at least gives us a continued argument
against the constitutionality of that construction. ... The idea that we have a
constitutional amendment that would give Congress the right ‘by legislation’ to
consider if and when there ought be appointed members of that body is worse even
than a constitutional amendment announcing the appoint powers.... That an
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amendment should pass and that Congress, without further restraints, might define
(again, by legislation’) such terms as ‘substantial numbers’ (of vacancies) or ‘times
of national emergency’ should give pause to all concerned. Even worse they [COG]
are so bold as to suggest that appointment for “incapacitation” might even be
granted when no emergency exists.”

Lizardo points out that COG completely ignores the fact that “a Congress of
199 elected members and 236 appointed members would be far less legitimate!
What if the majority of elected members voted against a measure while the vast
majority of appointed officials passed the measure into law? The only thing
remotely resembling the ‘will of the people,” would have been overturned by
appointed ‘representatives.’”

Lizardo says “To suggest that when a small number of members do business
it is suspect as to legitimacy is to attack things we do on the House floor every
week! ... better the legitimacy of the few elected than that of the ‘many appointed!”

Another COG proposal would give each governor the authority to fill
vacancies (or incapacitations) in his state’s Congressional delegation.

Would California Republicans welcome the prospect of Governor Gray Davis
filling 53 vacancies in California’s Congressional delegation? For that matter,
would New York Democrats welcome the possibility of GOP Governor George
Pataki filling as many as 29 New York Congressional seats?

Under the Seventeenth Amendment, governors may fill vacancies in the
Senate pending decisions in special or regular elections. The Seventeenth
Amendment is premised on the recognition that the Senate is supposed to represent
the states and the House, the people. Never in American history have members of
the House been chosen by governors on the basis of death or incapacitation.

COG Co-Chairman Alan Simpson says these gubernatorial appointments
would be “temporary”, but we ought be skeptical. After all, there are some
“temporary” taxes and regulations which have been on the books for decades.
Moreover, who defines “incapacitated”?

The COG scheme would let candidates for Congress (and even worse,
members following elections) designate their own successors by appointing
alternates to fill their slots should they die. Voters could embrace one set of policies
and get something entirely different if the views of the alternate disagree with those
of the principal.

All of these proposals constitute cures far worse than the problems they
purport to address. In the unlikely event that “substantial” numbers of
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representatives were to be unavailable for service or be incapacitated, there almost
certainly would be some left to carry on.

Even with only a handful of members, under present rules, a quorum of the
living and sworn can be established. And, of course, special elections at the state
level can be held expeditiously.

Transferring control of the House from the process of direct popular election
would constitute rule by elites, not accountable to the people.

Since ancient times, there have always been those who think they know
what’s best for the rest of us, but we must not let them substitute Plato’s republic
for the American republic. We must not let them undercut traditional democratic
processes in the guise of promoting democracy.

Arguing further against COG arguments is the fact that, through its Article
I, Section 4 authority, Congress already may require quick special elections to fill
vacancies in the House. The only rationale for any other approach would be the
overriding necessity for Congress to act in a matter of days rather than waiting
weeks for new members to be elected and assembled.

Such a necessity seems unlikely. The President has the authority to respond
to an attack, whether through law enforcement methods or as commander-in-chief.
The War Powers Act, whether Constitutional or not, already allows him to take
action and wait thirty days before notifying Congress. It took about one month
after “September 11t before the U.S. military began operations in Afghanistan.

In the case of mass vacancies, appointees or unelected alternates could
significantly shift the balance of power in the House, Were Congress to be called on
to pass sweeping emergency legislation (as happened in 2001 with the USA Patriot
Act), much damage could be done by the time the elected members took their seats.

Consistent with its commitment to advance a Constitutional agenda, The
Conservative Caucus has persuaded Mrs. Phyllis Schlafly of Eagle Forum to chair a
new “Coalition to Preserve an Elected Congress (CPEC)”. The Coalition, which has
already had several discussions among its members, includes Notre Dame Law
Professor Emeritus Charles E. Rice, Northwestern Law Professor Stephen Presser,
Dr. James McClellan, co-editor of a recent edition of The Federalist Papers and
former chief counsel to the U.S. Senate Judiciary Subcommittee on Separation of
Powers, California attorney William Shearer, Nevada pro-family activist Janine
Hansen, Congressman Ron Paul (R-Tex.), and Dr. Edwin Vieira, Chairman of the
National Alliance for Constitutional Money.
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It’s bad enough when the Constitution of the United States is ignored. Far
worse is the prospect of its fundamental principles being set aside in the wake of an
establishment-backed putsch that would amend the Constitution in such a manner
as to undermine principles of Federalism, separation of powers, and accountability
to the American people.

The fear of terrorism should not be used to scare Americans into
surrendering our liberties. It would be a terrible mistake to abandon our
representative government in the face of terrorism, and it certainly is not necessary.
We should adhere to the Constitution itself, and make use of the rules changes
passed by the House in February. It is the fear of calamities — real or imagined ~
which cause people to surrender their liberties. The calamity passes, but the lost
liberty seldom returns.
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L The Continuity of Government Commission’s Proposal

The Continuity of Government Commission (COGC) warns of “a high probability” that,
if a terrorist attack killed or incapacitated many members of Congress, “there would be no
functioning Congress, or a Congress with such small membership as to call into question the
legitimacy of its actions.” (p. 6). The COGC recommends: “A constitutional amendment to give
Congress the power to provide by legislation for the appointment of temporary replacements to
fill vacant seats in the House of Representatives after a catastrophic attack and to temporarily fill
seats in the House of Representatives and Senate that are held by incapacitated members.” The
COGC further recommends that Congress enact a law providing for temporary appointments be
made by the states’ governors, either without restriction or from a list of successors drawn up in
advance by the member whose death or incapacity has occurred.

1L The Existing Provisions

Under the present Constitution, vacancies in the Senate can immediately be filled by
appointment by the governor. Vacancies in the House, however, require a special election. The
Constitution does not specifically deal with incapacity of a member of Congress. In 1981, the
House declared vacant the seat of a comatose member when she was unable to be sworn in after
her re-election. Although there is no precedent for the House to declare a member incapacitated
during his term, it is a fair conjecture that both the House and Senate already possess that power
by implication.

HI.  Unnecessary and Dangerous

The COGC proposal is a result of prolonged and serious consideration. It has an
appealing simplicity and breadth. On further reflection, however, the proposal is unnecessary as
well as dangerous to the integrity of our representative government.

IV.  Importance of Election of the House by the People

Without a single exception, every person who has ever served as a member of the House
of Representatives has been elected to that office by the People of his district. This is a non-
negotiable point. The Constitution provides that those are qualified as electors of the House who
are qualified as electors of the most numerous branch of the state legislature. In commenting on
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this in The Federalist, no. 52, James Madison wrote: “The definition of the right of suffrage is
very justly regarded as a fundamental article of republican government. It was incumbent on the
Convention therefore to define and establish this right, in the Constitution. To have left it open
for the occasional regulation of the Congress, would have been improper for the reason just
mentioned.”

Not even a pressing necessity should justify even a supposedly “temporary” abrogation of
the right of the people to elect their representatives. Indeed, it is precisely in times of crisis or
catastrophe that it is most important to preserve in the representatives “an immediate dependence
on, and an intimate sympathy with the people.” (The Federalist, no. 52) If a terrorist attack
decimated the House of Representatives, the confidence of the people in our democratic
institutions would be enhanced by their direct election of the replacement members and would be
diminished by the appointment of those replacements by executive fiat

V. A Constitutional Amendment is Unnecessary
A.  Expedited Special Elections

In any event, it is not necessary to amend the Constitution to enable Congress to function
after a catastrophic attack. Vacancies in the Senate can be filled immediately by appointment of
the governor. With respect to the House of Representatives, the states can expedite the required
special elections to fill vacancies. The COGC reports that the average length of a vacancy since
1985, from the death of a member until his replacement was sworn in after the special election,
was 126.4 days. (Appendix IV). It is fair to surmise that the elapsed time could be shortened
under the urgency created by a terrorist attack,

B. Legitimacy of a Temporarily Reduced House

Special elections, however, do not happen overnight. 1t is fair to ask: If an attack left the
House of Representatives with only a handful of members, how could it legitimately function?
The answer is two fold: First, although the Constitution provides that “a Majority of each
[House] shall constitute a quorum to do business” (Art. I, Sec. 5, cl. 1), it is a debatable but fair
conclusion that each House has the inherent power to exclude deceased and incapacitated
members in calculating the number necessary for a quorum. The issue is pertinent primarily with
respect to the House of Representatives, since Senate vacancies can be filled immediately by the
governor. Suppose, as the COGC report conjectures, “only five House members survive” (p. 2)
an attack. And suppose those five members proceeded to act as the House. The republic would
survive quite well. The COGC states that such a small membership could “call into question the
legitimacy of its actions.” (p. 6). But numerous laws have been enacted, often by voice vote,
with very few House members present, including, for example, the Wartime Emergency
Supplemental Appropriations of 2003, the legitimacy of which have not been called into
question. Also, a House of five elected members would have more “legitimacy,” as the living
continuation of the only directly elected entity in our government, than would a House composed
of those five elected members and 430 appointed members. Any concern about a small surviving
House enacting imprudent legislation should be allayed by the bicameral requirement of the
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concurrence of the Senate, which could be immediately restored to full strength by appointment
after an attack.

Incidentally, the Patriot Act was enacted by the full House and Senate after 9/11. That act
is a subject of debate and concern as a dubious and hasty response to that crisis. If both elected
chambers of Congress can produce such a questionable law, why would it make sense to nail into
the Constitution a potential warrant to empower a Congress, dominated by unelected appointees,
to enact whatever it sees as an appropriate response to such a crisis?

C. Stand-by Emergency Legislation

Expedited special elections provide one basic solution to the crisis scenario painted by the
COGC report. The second solution is for Congress to enact stand-by legislation, including
provisions for funding, authorizing the president to take appropriate action to deal with any
catastrophic event even if the Congress has been practically wiped out. Such legislation should
include sunset provisions requiring re-approval by Congress as soon as it is reconstituted. In
short, we do not need to abrogate even “temporarily” the principle of our elective government to
deal with a terrorist attack or other catastrophe.

V1.  Unavoidable Difficulties in Any Constitutional Amendment

The COGC report “recommends an amendment of a general nature that allows Congress
to address the details through implementing legislation.” (p. 58). The amendment proposed by
Professor Michael Glennon (p. 51) provides “Congress shall have power to regulate by law the
filling of vacancies that may occur in the House of Representatives in the event that a substantial
number of members are killed or incapacitated.” This language is unavoidably open to broad
interpretation and potential abuse. What are the limits, if any, to the potential definitions of
“substantial” and “incapacitated”? Nor is there any discernible limit to the legislation Congress
would be authorized to enact. The proposal by Norman J. Omstein embodies the concept of
gubernatorial appointment from a list of “designated successors” named by the House member or
senator. This provision is designed to forestall appointments made uniformly from the
governor’s own party that could change the political composition of the Congress. The Ornstein
proposal is for a constitutional amendment rather than a statute. It understandably leaves
uncovered some questions which could arise. For example, it requires that the member must
designate his successors “in advance.” But “in advance” of what? If he must designate them
before the election, the people are voting, in effect, not for the one member but for his team
which must include “not fewer than 3 nor more than 7 emergency interim successors.” Or if the
member is allowed to designate his successors after his election, how does that contribute to a
fully informed decision by the voters on election day? In the Omnstein proposal, moreover, the
member is mandated to “‘review and, as necessary, promptly revise the designations” to ensure
that there are always at least three. If, before the election, he named Able, Baker and Charlie as
his successors, could he later substitute Delta, Easy and Fox? Of does a successor, once
designated, acquire a form of tenure so that he cannot be replaced without his consent?

These and other questions that could be raised illustrate the complications that would
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necessarily arise from the abandonment, even on a “temporary” basis, of the constitutional
mandate for popular election of the House. Nor could such complications be avoided by
requiring the governor to appoint a successor of his own choice from the same party as the
deceased or incapacitated member. In light of the ideological diversity within the Democratic
and Republican parties, appointment by the governors even from the same party could change the
ideological composition of the Congress contrary to the will of the people.

VII. De Not Experiment with the Constitution

To raise these questions is not to fault the Glennon and Ornstein proposals, which were
seriously and studiously crafted. They are, however, proposals for constitutional amendments.
The ambiguities and open questions unavoidable found in them reinforce the conclusion that
constitutional amendments ought to be proposed only with extreme caution. The amendment
proposed by COGC is at war with the right of the people always to elect their members of the
House of Representatives. The proposed amendment, moreover, is unnecessary. When it is not
necessary to amend the Constitution, it is necessary not to amend the Constitution.
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Why are some people now trying to abolish the most democratic feature of our constitutional republic,
namely, the right of the people to elect the U.S. House of Representatives?

An elite group of former Clinton advisers and former public officials of both political parties gathered at
the American Enterprise Institute in Washington to announce their proposal to convert the House of
Representatives from an elected body to an appointed body in the event of a national emergency. This
group calls itself the Continuity of Government (COG) Commission, and the acronym is apt. The COG
Commission is trying to be a cog that manipulates our constitutional process of self-government.

COG offers a "solution" in search of a hypothetical problem that doesn't exist and may never exist. COG
hypothesizes that it would be a second disaster if, after a terrorist attack on the U.S. Capitol killed most
members of Congress, we then had to wait several months for special elections to fill the House
vacancies.

It should not be high on our worry list that the House couldn't pass bills until special elections are held.
Almost every year Congress goes about four months without passing anything significant.

COG proposes a constitutional amendment that would allow House members to be appointed, a
procedure that is now unconstitutional. After painting an emotional picture of a worst-case scenario with
most members of Congress killed, COG is hoping that Americans' fear of a recurrence of the events of
9/11 will bamboozle Congress into precipitous action.

COG draws a dramatic word picture of what might have happened if United Flight 93 had departed on
time and hit the U.S. Capitol instead of being forced down in Pennsylvania. In fact, only a handful of
congressmen were in the Capitol that morning.

One of COG's proposals would simply give Congress plenary power to fill vacant seats "if a substantial

9/8/2003
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number of members are killed or incapacitated." Another alternative would empower each governor to
replace his state's dead or disabled House members (e.g., Governor Gray Davis could appoint 53
Representatives from California).

The text of COG's proposed constitutional amendment contains far more words than the entire ten
amendments of the Bill of Rights and is a Rube Goldberg-like plan (i.e., complex and impractical). COG
would require each House and Senate member to designate in advance three to seven successors to fill
his seat if it becomes vacant, and the governor would appoint Representatives from among those so
designated.

Each House and Senate member would be empowered to "revise the designations” of his successors at
any time. Thus, in the 2004 elections, voters would be given the task of electing a congressional
candidate to whom is attached several shadows who would fade in and out of the possibility of serving
in Congress and whose actual appointment would depend on the governor's choice.

Each governor's "appointment authority” would kick in after a majority of governors issued a
proclamation that an "emergency” exists because a majority of the Representatives in that state are dead
or "unable to discharge" their duties. The process gets even stickier if the disabled Representative rises
from his sick bed and tries to resume the office to which he was legitimately elected.

James Madison did a better job of writing the Constitution than COG, whose members include Donna
Shalala, Lynn Martin, Kweisi Mfume, Tom Foley and Newt Gingrich. Our present Constitution already
allows governors to fill U.S, Senate vacancies, allows states to advance their timetables for special
House elections, and allows Congress to require an expedited timetable.

COG's co-chairman is Lloyd Cutler, confidant of Presidents Carter and Clinton, who was also co-
chairman of the 1983 Commitiee on the Constitutional System that tried (fortunately unsuccessfully) to
change the U.S. Constitution in a dozen ways in order to eliminate our Separation of Powers. A co-
sponsor of COG is the Brookings Institution, whose president Strobe Talbott (Clinton's foreign policy
adviser) famously wrote in Time Magazine that "nationhood as we know it will be obsolete” and that he
rejoiced in the coming "birth of the Global Nation."

The United States survived the real national emergencies of the Civil War and the burning the U.S.
Capitol by the British in 1814 without giving up our right to elect members of the U.S. House of
Representatives. We should never relinquish that right.

Phyllis Schlafly is a constitutional attorney, the author of 20 books, and the president of Eagle Forum,
She was a Reagan appointee to the Commission on the Bicentennial of the United States Constitution.
32 Briarcliff, St. Louis 63124, 314-993-5509

9/8/2003
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Statement to be submitted to the Senate Judiciary Committee

by the Honorable Alan Simpson and the Honorable Lynn Martin

We write today as former members of the first branch of government to express our
strong belief that Congress should act to ensure that it would be able to reconstitute itself
after a catastrophic terrorist attack. The danger is real that terrorists could try to sow the

seeds of chaos in America by attempting to destabilize our government.

It almost happened on September 11%, We know that the fourth plane, United Flight 93,
was headed for Washington, DC, and very likely for the greatest symbol of our American
democracy, the Capitol Dome. If that plane had hit when there were significant numbers
of members of Congress on the floor, there would have been many casualties, and much

shock and horror in the nation.

But even worse, it is very likely that an attack of this sort would have debilitated
Congress, not allowing it to function for many months, just at the time when political
leadership was needed. It is because of the bravery of the passengers of Flight 93, that
this great institution of our government, the Congress, was able to function in the months

after that fateful day.

For the past year, we have served as commissioners on the Continuity of Government
Commission, a bipartisan effort run by the American Enterprise Institute and the

Brookings Institution. The commission includes a very impressive group of former high
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government officials from both sides of the aisle. It is co-chaired by Senator Simpson
and Lloyd Cutler, White House counsel to presidents Carter and Clinton. It includes two
former Speakers of the House, Thomas Foley and Newt Gingrich, a former minority
leader of the House, Robert Michel, two former White House chiefs of staff, Ken
Duberstein and Leon Panetta, a former attorney general, Nicholas Katzenbach, a former
solicitor general, Charles Fried, a sitting judge, Robert Katzmann, two former cabinet
secretaries, Lynn Martin and Donna Shalala, a former member of Congress who serves as
president of the NAACP, Kweisi Mfume, a former high ranking official in the Defense
and Justice Departments, Jamie Gorelick, and a constitutional law scholar with

experience in the State Department, Phillip Bobbitt.

This diverse group with extensive experience in government came to a unanimous
conclusion. We need a constitutional amendment that will empower Congress in the case
of a catastrophic attack to provide for the appointment of temporary replacements to fill
seats in the House of Representatives and to temporarily fill seats in the House and the

Senate that are held by incapacitated members.

We are all reluctant to tinker with the Constitution unless it is absolutely necessary, but
we came to recommend such an amendment because we could find no other way to

ensure Congress could continue to function after a catastrophic attack.

Why is Congress so vulnerable? First, in the case of an attack killing many members of

Congress, the House of Representatives would not be able to fill its vacancies quickly. In
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the Senate, governors may make appointments to fill vacancies until special elections can
be held. In the House, the constitution provides only one method for filling vacancies:

special elections. Those elections take on average four months to hold.

If there were a large number of vacancies, the House might not be able to meet its
quorum requirement and would be unable to conduct the nation’s business. The
constitution provides that a quorum is a majority of each body. Using that strict

interpretation, if 218 members were killed, the House could not act.

Think of the legislation that was passed in the three months after September 11% the
authorization of force in Afghanistan; provisions for transportation security;

appropriations to rebuild New York and the Pentagon.

Under a looser interpretation of the quorum, a small number of members might continue
to operate the House, but surely with questionable legitimacy, we all believe. Would a
law that was passed by a majority of the 35 remaining members of the House be valid?
Or imagine the nightmare scenario if the president and the vice president were killed
along with a large part of the Congress (perhaps at a State of the Union address). The
remaining say 35 members would elect a Speaker of the House, who would become
President of the United States under the provisions of the presidential succession act.
The bottom line is simply that unless large numbers of vacancies in the House of
Representatives are temporarily filled very swiftly, Congress would not be able to act or

it would act with questionable legitimacy.
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A second problem is that of large-scale incapacitation. This chamber had a very direct
experience with an anthrax attack. If the particles had spread more widely, there might
have been large numbers of senators becoming very ill and spending months recovering
in intensive care units. The Senate would cease to function if more than half were so
affected. For this reason we believe that if the body is unable to continue, temporary
appointments should stand in for incapacitated Senators and Members until they recover

to reclaim their seats.

There are many details that are necessary to address in any legislation to implement an
amendment such as the one we recommend. Our goal today is to respectfully urge that it
is essential for Congress to begin to act to preserve itself as an institution, even if
terrorists were to ry to attack its members. The chairmen and members of the Senate
Judiciary Committee are to be sincerely commended for holding a hearing on this
important topic, and we pledge to assist you in any possible way you may believe to be

useful in your future deliberations on this critical subject.
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Two days after September 11, Congress approved legislation expediting benefits for
public safety officers killed or injured in the line of duty that day.Three days after
September 11, Congress appropriated $40 billion in emergency funds for recovery from and
response 10 the attacks, as well as legislation authorizing the use of military force. A week
later, Congress approved additional legislation to stabilize and secure our economy and our
airports, and to provide compensation for the victims of the September 11 attacks.And in
subsequent weeks, Congress enacted several other bills and appropriations measures to
bolster national security and upgrade our capabilities to combat terrorism.

Yet two years later, Congress has failed to establish one vital protection: Ensuring that the
important institutions of our government will continue to operate on behalf of the American
people should another attack occur.

In order to address this gap in our national security, I chaired the first in a series of
congressional hearings Tuesday. The overwhelming conclusion of this first hearing was that
our current laws are woefully inadequate, because they fail to guarantee continuity of
Congress.

Under our Constitution, Congress cannot act without a majority of its members
present. There is good reason for such a provision, as one Constitutional Convention
delegate urged, in this extended country, embracing so great a diversity of interests, it would
be dangerous to the distant parts to allow a small number of members of the two houses to
make laws,

This commitment to federalism and national representation has a cost, however: The
same requirement also empowers terrorists to shut down the Congress by killing or
incapacitating a sufficient number of representatives or senators.

The problem is that states may empower their governors to appoint senators in cases of
vacancies, and 48 states have done so, but the Constitution provides no immediate
mechanism for filling vacancies in the House, nor for redressing incapacitated members in
either the House or the Senate.

For example, if 50 senators were in the hospital and unable either to perform their duties
or resign, they could not be replaced. The Senate could be unable to operate for up to four
years.

The Continuity of Government Commission, a bipartisan panel of former congressional
leaders and government officials across the political spectrum, has unanimously endorsed a
constitutional amendment to provide for emergency interim appointments, in cases of
catastrophic attack, until special elections can be held.Just as the 25th Amendment ensures
continuity of the presidency, the proposed amendment would ensure continued
congressional operations.Indeed, some members of Congress have already introduced their
own constitutional amendment proposals, joined by a bipartisan coalition of more than 80

http://dynamic. washtimes.com/print_story.cfm?StoryID=20030911-084143-5999r 9/15/2003
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CO-SPORSOTS.

Alternatively, a group of U.S. representatives, including some prominent Republican
House members, have introduced a statutory proposal to require expedited special elections
in cases of emergency.Parties would have two weeks to nominate candidates, and the
election would occur seven days later.

I'm open to any proposal that gets the job done, and I respect the sincere desires of many
House members to preserve, to the maximum extent possible, the tradition that every
member of the House is elected.

T am concerned, however, that expedited special elections either take too long to conduct
to ensure adequate continuity, or will sacrifice too many other important principles, such as
meaningful elections and voting rights in the process. It is one thing to plan for an election
that has been scheduled months or even years in advance.lt is quite another to conduct an
election from a standing start.

At the hearing, we heard expert testimony that special elections take months to conduct. It
takes time to qualify the candidates, hire poll workers, prepare voter rolls and voting
machines, and reserve polling locations. Then there's election results verification and
qualification of winners.

[ am also deeply concerned with testimony that such expedited elections would
effectively disenfranchise military and other absentee voters. Americans who put their lives
at stake to protect democracy against threats abroad have every right to participate in
democracy at home. It would be impossible to send and receive absentee ballots to our
troops overseas under such limited time constraints. Also, giving voters and candidates just
seven days to debate issues and examine qualifications also presents serious concerns of
democratic integrity.

Notably, state and local election officials who have explained their views to us
unanimously expressed concerns with conducting elections in such a dramatically shortened
timeframe.

This week's hearing was, | hope, just the first step in a longer process of ensuring that our
more than 200-year experiment in self-government will never perish from this earth.We
must begin the process of sending the message to terrorists that there is nothing they can do
to stop the American government from securing freedom here and around the globe.
Nobody likes planning for their own demise, but two years is too long to wait. The time to
plan for the unthinkable is now.

Sen. John Cornyn, Texas Republican, is chairman of the Senate subcommittee on the

Constitution, Civil Rights and Property Rights. He will co-chair a hearing on Tuesday with
Sen. Trent Lott to review the presidential succession statute.

Copyright © 2003 News World Communications, inc. Al rights reserved.

Return to the article

http://dvnamic.washtimes.com/print story.cfm?StoryID=20030911-084143-5999r 9/15/2003
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National Defense Committee
Rear Admiral (Ret.) James J. Carey--Chairman
Samuel F. Wright--Director, Military Voting Rights Project

1201 S. Court House Rd., #735 * Arlington, DC 22204
T43-486-4247(voice) 703-486-1274(fax) * email: samwright30@yahoo.com

September 3, 2003

Senator John Cornyn

Chairman, Subcommittee on Constitution, Civil Rights and Property Rights
Senate Judiciary Committee

United States Senate

Dirksen 139

‘Washington, DC 20510

Attention: James C. Ho, Esq.
Chief Counsel

Re: Military absentee voting in special elections
Dear Senator Cornyn:

On September 11, 2001, United Flight 93 crashed in Pennsylvania. But for the
heroic resistance of the passengers, the aircraft might very well have crashed into the
Capitol, killing hundreds of members of the Senate and House of Representatives. [ am
informed that your subcommittee will conduct a hearing on such a tragic scenario on
September 9.

As you know, our Constitution provides for Governors to appoint interim
Senators in case of vacancy, but there is no provision for appointing members of the U.S.
House of Representatives. The only way to fill a House vacancy is through a special
election. 1am informed that the September 9 hearing will consider the need for 2
constitutional amendment to provide for the appointment of U.S. Representatives if there
are simultaneously a large number of vacancies.

1 am also informed that some prominent House members are opposed to the
appointment of House members, even in the nightmare scenario under consideration.
The alternative proposal is to hold a series of "snap elections" with only three weeks
notice, in order to fill the House vacancies expeditiously. I am writing to alert your - .
subcommittee to the likelihood that such snap elections could not provide any realistic
prospect for absentee voting, especially for the young men and women who serve in our
Armed Forces. Accordingly, the National Defense Committee favors your proposed
constitutional amendment providing for gubernatorial appointments to be followed by
special elections later, if feasible.
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Absentee voting is difficult for military personnel even in biennial general
elections. As a nation, we still conduct absentee voting essentially as we did in World
War 11, by shipping pieces of paper around the world by "snail mail." There are three
time-consuming steps in the absentee voting process. The absentee ballot request must
travel from the voter to the local election official, then the unmarked absentee ballot must
travel from the election official to the voter. Finally, the marked ballot must travel from
the voter back to the election official. Each of these steps can take weeks so long as the
states require that the actual piece of paper travel by physical rather than electronic
means. Each step introduces the opportunity for error or delay, resulting in
disenfranchisement.

Last year, I wrote to each state's Chief State Election Official (CSEQ), asking
them to make every effort to facilitate absentee voting by the brave young men and
women who are away from home and prepared to lay down their lives in defense of our
country. I also included a questionnaire that I devised, showing the rate of
disenfranchisement in military absentee voting. Attachment (1) is a copy of that
questionnaire. [ asked each CSEO to distribute my letter and questionnaire to local
election officials in his or her state.

Ten CSEOs responded to my letter, but only Missouri Secretary of State Matt
Blunt distributed my questionnaire and obtained and reported responses. Attachment (2)
is a copy of Secretary Blunt's letter to me, dated August 21, 2003, with enclosures
(including a chart showing data on a county-by-county basis).

Secretary Blunt distributed my questionnaire to the 116 local election jurisdictions
in Missouri dnd obtained and reported data for 105 of those jurisdictions. (The City of St.
Louis was one of the holdouts.) For military absentee voters in those 105 jurisdictions, in
the 2002 general election, the disenfranchisement rate was 41.3%. Those 105
jurisdictions received 1,147 completed Federal Post-Card Applications (FPCAs) relating
to the 2002 general election, and the local election officials mailed 1,136 absentee ballots
in response to those applications. Two completed FPCAs were rejected as untimely, and
nine more were rejected for procedural deficiencies. Of the 1,136 absentee ballots mailed
in response to completed FPCAs, only 673 ballots came back on time and were counted.
Fifty ballots came back on time but were rejected for procedural deficiencies, and another
81 ballots were rejected because they arrived after the deadline November 5, 2002).
Another 350 ballots never came back at all.

Absentee voting in a special congressional election is even more difficult, because
the service member must be aware that his or her Representative has died or resigned and
must submit an application for an absentee ballot. In the "snap election” scenario
envisioned by some House members, military absentee voting (or probably any absentee
voting) would be completely out of the realm of possibility.

Under a pilot project of the Department of Defense, perhaps as many as 100,000
military personnel will have the opportunity to vote by electronic means in the. 2004
presidential election. That will be a big improvement over 2000, when onty 84 military
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personnel voted electronically in the closest election in our nation’s history, but that still
means that the other 1.3 million active duty service members must vote by traditional
means, using snail mail. It will be many years, if ever, before the Department of Defense
and state and local election officials will be ready to implement electronic absentee
voting for a special congressional election held with just three weeks notice.

I hope that this information is useful to your subcommittee in its important

deliberations. If you want more information from me or the National Defense
Committee, please do not hesitate to call on me.

Sincerely,

/Samuel F.

Enclosures
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SAMUEL F. WRIGHT

Attorney at Law

437 New Jersey Avenue, S.E. * Washmgton,} DC 20003
703-486-4247(voice) 703-486-1274(fax) * email: samwright50@yahoe.com

July 14, 2002

Dear Election Official:

The contentious aftermath of the 2000 Presidential election, in Florida, brought to
light the long-hidden problem that a substantial percentage of the military personnel who
try to vote are not, in fact, able to cast ballots that are counted. It is my working
hypothesis that the disenfranchisement rate among military voters approaches 50%.

The basic problem is insufficient ballot transmission time. For military personnel
in combat and/or at sea, mail service is often slow and intermittent. For that reason, the
Department of Defense (DoD) has recommmended that each State provide a minimum of
45 days for the ballot to go from the election official to the voter and back. That means
that you need to have ballots printed and ready to mail by September 21, 2002. Will you
meet that deadline?

Another problem is that many local election officials do not accept the Federal
Post Card Application (FPCA) as a simultaneous voter registration application and
absentee ballot request, as recommended by 42 U.S.C. 1973{f-3(3). Universal acceptance
of the FPCA is essential. Military and State Department voting assistance officers store
and distribute FPCAs. It is not feasible for them to maintain a supply of 50 different
State forms. When you respond to an absentee ballot request with a second form that the’
applicant must complete, the almost inevitable result is the disenfranchisement of the
voter. I invite your attention to the attached letter-to-the-editor by William Shepard.

Still another problem is that military personnel and others sometimes fail to
comply strictly with the many technical rules in submitting their absentee ballots and
absentee ballot requests. Please apply the doctrine of substantial compliance in these
instances. If the absentee ballot request or the affidavit on the back of the ballot return’
envelope complies substantially with your State law requirements, please accept 1t, even
if it does not comply with every last jot and tittle.” If a completed oe
some critical piece of information, please contact the applicant by e ‘(n t
years, DoD has suggested that military voters include e-mail addresses in the "remarks" . ‘
section of the FPCA.) It may also be possible for you to obtain the ‘needed infon by
contacting the apphcant's parent or other relative who still lives in your _yunsd:cnon» ';

Please remember that hard-working military personnel are very busy (especially in
wartime, like now), and many are voting for the first time. The VAOs are also ery busy,‘
and being a VAO is a collateral duty for a junior officer or mld-grade enlisted i
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many other important responsibilities.

Please understand that I am trying to find solutions, not to assign blame. There
are many reasons why would-be absentee voters are disenfranchised, and I am not trying
to lay this problem at the feet of election officials. Because there are many problems,
there are also many needed solutions. New Federal and State laws may be needed.
Adjustments in your State's election calendar may be needed in order to make it possible
for you to mail out absentee ballots in a timely manner. Required procedures may need to
be simplified, or perhaps just better explained in the instructions that accompany the
absentee ballot. DoD and the services can certainly do a better job of assigning, training,
and motivating VAQOs. The data that you report will help address all of these problems.

1. The absentee ballot application
a. How many completed FPCAs did you receive for the 2002 general election?

b. How‘many of those cbmpfeted FPCAs did you act on favorably by sending out
absentee ballots?

¢. How many completed FPCAs did you reject as untimely?

d. How many completed FPCAs did you reject for procedural reasons other than
timeliness? _ What were the most common reasons for rejecting a completed
FPCA that was timely received?

Please note that the sum of b, ¢, and d should equal a.

2. The unmarked absentee ballot

a. On what date did you start mailing out absentee ballots for the 2002 general election?

b. How many ballots did you mail on that first day?

¢. Did you, on that date, mail out ballots to all applicants who had submitte
FPCAs prior to that date? - K not, why not? + -+

d. How many absentee ballots did you mail out (to F PCA voters) aﬁer the ﬁrst date when
you mailed ballots? :

3.- The marked absentee ballot

a. For the 2002 general election, what was the deadline for the receipt in ybur office of a’
mailed-in absentee ballot?
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b. Among FPCA voters, how many absentee ballots did you receive by that deadline and
count?

¢. Among FPCA voters, how many absentee ballots arrived after that deadline and were
not counted?

d. Among FPCA voters, how many absentee ballots did not come back at all (as of
November 30, 2002)?

e. Among FPCA voters, how many absentee ballots arrived on time but were rejected for
other reasons? ‘What were the most common reasons for rejecting absentee

ballots that were timely received?

I realize that FPCA voters (military personnel, military family members, and all
Americans outside the U.S.) constitute a small percentage of your absentee ballot
population. You undoubtedly receive absentee ballot requests from college students,
business travelers, disabled persons, etc. For that reason, it would be most helpful if you
could separate out the FPCA voters in completing this questionnaire.

Please note that I have written this questionnaire in a manner that the numbers
will add up and make sense. For example, if you received 100 completed FPCAs [item
1(a)}, and if you received and counted 60 absentee ballots from those 100 persons [item
3(b)], then the disenfranchisement rate is 40%. I hope that I have thought of every
possible contingency. If I have missed something, please let me know, as this is an
ongoing effort.

Please return your questionnaire to me by December 31, 2002.  Thank you for
your cooperation, and thank you especially for your efforts to facilitate the
enfranchisement of the brave young men and women who are away from home and
prepared to lay down their lives in defense of our country.

Sincerely,

Samuel F. ' Wright

Attachment (copy of William Shepard's letter)
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Dor't disenfranchise Maryland S absentee voters

Your Nov. 29 editorial “Mrs. Saver-
brey’s tenacity” addresses Mary-
land's absentee voting procedures.

You note that for absentee ballot
requests that came'in close toNov. 8,
voters were allowed to mail in letters
in Heu of sworn affidavits. Your edi-
torial decries this, and you say that
“requiring [a sworn affidavit] does
offer some reassurance about the
integrity of the process.” Really? Just
what does it add of real substance?

1spent three days'in Rockville as
part of the Republican volunteer
teamn that examined absentee ballot
requests, I personally examined
750 such request. Of that entire
count, I recall just one that did not
clearly on its face, state why an
absentee ballot was ded, i

these applicants a bureaucratic
form affidavit that would have been
returned by them as a condition
precedent for an absentee ballot, in
nearly all cases so late as to disen-
franchise the voter.

Your view reminded me of my

attempt to vote by absentee ballotin_

the congressional election of 1966.1
was stationed in Vietnars at the time.
Weeks passed, and finally, the week

before the election, I received not.

the requested absentee ballot, butan
application for one: Of course I was
disenfranchised-— the solution that
your editorial advocates.

Durmgourcheckofprocedufes, 2 pint<:
“ed, by means of xplananon,

it was obvious that rio fraud had
occurred in Montgomery County. It
also d clear that the Elec-

terms -that accorded with the
statute. I do not understand what
would have been added by sending

tions Board has expanded its prac-
tices beyond the letter of Mary-
land's elections law. That needs to

"almost blind. et that one paSs
too. i
- waLxAM SHEPARD
- Potomac . -

be tied up, but. along the lmes of
legitimizing good practice, nat dis-
enfmnchxsmg voters.
T'll share with your readers two
incidents from'a rather boring
three days at the electxons board. -
The Glend ive at
my table noticed t.hat partofabal-,
lot-affidavit, from a 98-year-old-
Republican, was in spidéry hand-
writing. Then it became more leg’-
ible, and we saw.the nonon “hélped.
by my son.” We letit pass. An hour

later I was: -astonished to find ariaffi:|

JEUD g
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OFFICE OF THE SECRETARY OF STATE
STATE OF MISSOURI

MarT BLunt J EFF%%SS?& Cirv STATE CAPITOL
SECRETARY OF STATE ROOM 208
(573 751-2379

August 21, 2003

Mr. Samuel F. Wright
Attorney at Law

437 New Jersey Avenue, S.E.
Washington, D.C. 20003

Deer Mr. Wright= ", e~

1 asked local election authorities in Missouri to complete your survey regarding military
absentee ballots. The survey was sent to all 116 local election authorities in Missouri,
including our six election boards, one county election director and 109 county clerks.
The responses from those jurisdictions are contained on the enclosed form. Ten counties
and one city (St. Louis) did not respond to the survey. I have encouraged them to
respond, but having not yet received any information, I thought you would prefer this
incomplete data rather than no data at all. If we successfully acquire the requested
information from any jurisdiction, we will send you a revised version of the attached.

Missouri election officials received approximately 1,147 federal postcard applications
and mailed approximately 1,136 absentee ballots to military personnel. Only two FPCAs.
were rejected as untimely and nine were rejected for procedural reasons.

Election authorities estimated that 673 ballots were received by the deadline (11-5-02)
and counted. Eighty-one ballots were received after the deadline, 350 were not returned

and fifty ballots were rejected.

These numbers came directly from local election authorities and specific questlons
- conceming those numbers would be directed to the county cIerks or election boards L

can assist you further, please contact my office : =

Sincerely,

Matt Blunt

1i

Enclosure
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SAMUEL F. WRIGHT
Attorney af Law
437 New Jersey Avenue, S.E. * Washington, DC 20003
703-486-4247(voice) 703-486-1274(fax) * email: samwright50@yahoo.com

August 28, 2003

Honorable Matt Blunt
Secretary of State of Missouri
State Capitol

Jefferson City, MO 65101

Re: Military voting statistics
Dear Secretary Blunt:

Thank you for your letter of August 21, and thank you especially for circulating
my questionnaire among the 116 local election officials and obtaining responses from 105
of them. I have incorporated your statistics into "Law Review" 96 (copy enclosed). This
article will be published in The Officer, monthly magazine of the Reserve Officers
Association (ROA), possibly in October but more likely in November. So thatIcan
truthfully refer to you as a member of ROA, I purchased you a one-year membership,
which cost me $25 (in case you are required to report gifts).

I am also enclosing a list of my 35 Missouri contacts. [ am sending to each of
them a copy of your letter and this letter.

Very rcspztfullyzi 1/

Samuel F. Wright

Enclosures

Copy to: RADM James J. Carey, USNR (Ret.)
Ms. Polli Brunelli (Department of Defense)
All Missouri contacts (list enclosed)
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LAW REVIEW 96

LOCAL ELECTION OFFICIALS RESPOND TO ROA SURVEY ﬁ

3 %
By CAPT Samuel F. Wright, JAGC, USNR* _—, Py / / ée p

In May 2002, I sent out, on ROA stationery, 51 personalized but essentially identical
letters, to each of the Chief State Election Officials (CSEOs). In most states, the
Secretary of State is the CSEO. In the July 2002 issue of The Officer, we published the
letter to Alabama Secretary of State Jim Bennett as Law Review 49. You can find that
letter, or any previous Law Review article, on our web site, at www.roa.org. Click on
“Legislative Affairs” then “Law Review Archive” at the bottom of the drop-down menu.

Together with each letter, I provided a questionnaire asking the number of completed
Federal Post Card Applications (FPCAs) received for the 2002 general election, the
number of FPCAs rejected for lateness or other reasons, the number of absentee ballots
mailed, the number of ballots received on time and counted, the number received on time
but rejected for procedural reasons, the number received late, and the number of ballots
that never came back at all. T asked each CSEO to distribute my letter, and the
questionnaire, to local election officials in his or her state. Ten CSEOs responded to my
letter, but only two distributed my letter and questionnaire to local election officials! ~*

Missouri Secretary of State Matt Blunt, a member of ROA, distributed my questionnaire
to all 116 local election officials in his state and obtained and reported responses from
105 of them. (The City of St. Louis was one of the hold-outs.) The 105 responding:
election officials reported receiving approximately 1,147 completed FPCAs and mailing
ballots to 1,136 of those applicants. Two completed FPCAs were rejected as untimely
and nine were rejected for procedural reasons. Of the ballots mailed in response to -
completed FPCAs, 673 came back on time and were counted, for a success rate of 58.7%
(673 of 1,147). F ifty ballots that came back on time were rejected for procedural reasons,
and 81 ballots were rejected because they arrived after the deadiine (5 November 2002):
About 350 ballots never came back at all. ) .

Secretary Blunt xs a graduate of the United States Naval Academy
Naval Reserve.:In the aﬁemath of the:il I Septembet atrocmes he.

After the 2002 electxon, I received completed questionnaires from 1
countties.’ hx )ust those 14 counties, the number of dxsenfranchlsed 1
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14 counties, submitted completed FPCAs but did not end up casting ballots that were
counted.

Among those 14 Florida counties, the best was Indian River County, with an 85.5%
success rate. The Supervisor of Elections received 83 completed FPCAs and mailed
ballots to all 83. Seventy-one (71) of those ballots came back on time and were counted
(85.5% of 83). Four ballots came back on time but were rejected for lack of a witness on
the ballot retum envelope. Another eight ballots never came back at ail.

The worst Florida county, among those submitting information, was Orange County.
That Supervisor of Elections reported receiving 13 completed FPCAs 223 mailing ballots
to nine of the 13. (Four completed FPCAs were rejected as untimely.) Among the nine
ballots mailed, none came back to be counted.

In Law Review 49, [ asked ROA members to contact their local election officials, seeking
cooperation to facilitate the enfranchisement of military personnel and their family
members. As a result of the mention in The Officer, I heard from two South Carolina
counties. '

In Horry County, South Carolina, the Board of Registration and Elections reported
receiving 17 completed FPCAs and mailing ballots to 15 of the 17. (Two completed
FPCAs were rejected as untimely.) Of the 15 ballots mailed, 13 came back on time and
were counted. The other two ballots came back late and were not counted.

In Richland County, South Carolina, the Board of Voter Registration reported receiving
67 completed FPCAs and mailing ballots to 64 of the 67. (Three completed FPCAs were
rejected as untimely.) Of the 64 ballots mailed, 26 came back on time and were counted.
Another two ballots came back late, and 35 ballots never came back at all. (The
completed questionnaire did not account for the 64 ballot.)

I will be sending out a new batch of letters to CSEQs, possibly as early as November
2003 (one year before the presidential election). I greatly appreciate the assistance of
ROA members in bringing this issue to the attention of state and local election officials
and state legislators.

‘What we really need is electronic voting. As a nation, we are still conducting absentee...
voting essentially as we did in World War II, by shipping pieces of paper around the
world by “snail mail.” Under a Department of Defense program, perhaps as many as
100,000 military personnel will have the opportunity to vote by electronic means in the
2004 presidential election. That is a big improvement over 2000, when only 84 military
personnel voted electronically in the closest presidential election in our nation’s history.
But that still leaves more than 1.3 million military personnel who will have to vote by
traditional means, via snail mail, if they are to vote at all.
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