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H.R. 4032 AND A DRAFT BILL, THE VETERANS 
SELF-EMPLOYMENT ACT OF 2004

WEDNESDAY, JUNE 16, 2004

U.S. HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON BENEFITS, 

COMMITTEE ON VETERANS’ AFFAIRS, 
Washington, DC 

The subcommittee met, pursuant to notice, at 11:14 a.m., in room 
340, Cannon House Office Building, Hon. Henry Brown (chairman 
of the subcommittee) presiding. 

Present: Representatives Brown, Miller, Brown-Waite, Michaud, 
and Davis. 

OPENING STATEMENT OF CHAIRMAN BROWN 
Mr. BROWN. Good morning. Let me apologize for the delay. I 

think we are up and operating now. 
Today we’re taking testimony on two bills, H.R. 4032, the Vet-

erans Fiduciary Act of 2004, and the draft bill, the Veterans Self-
Employment Act of 2004. 

Mrs. Davis, Mr. Michaud and Mr. Evans introduced H.R. 4032 
in response to testimony the subcommittee received last summer in 
our oversight hearing on the VA fiduciary program. 

The bill would add protections for incompetent veterans when 
their benefits are misappropriated by the person or entity charged 
with overseeing their VA benefits. 

This legislation is similar to Public Law 108-203, which deals 
with Social Security recipients. 

We’ll also take testimony on the proposed Veterans Self-Employ-
ment Act of 2004. This draft legislation would allow veterans, 
members of the Selected Reserve, survivors and dependents to use 
up the one-third of their VA educational assistance benefits toward 
the costs associated with the purchase of a franchise, as long as the 
company sponsor provides required training to the new franchise 
owner. 

I now recognize the ranking member Mr. Michaud for his open-
ing remarks. 

OPENING STATEMENT OF HON. MICHAEL H. MICHAUD 

Mr. MICHAUD. Thank you very much, Mr. Chairman. I want to 
thank you for holding this hearing today on Mrs. Davis’ fiduciary 
bill and the Chairman’s draft veterans’ employment legislation. I 
want to welcome the witnesses and thank them in advance for 
their testimony. And Mr. Chairman, I’d like to submit my opening 
remarks for the record. 
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Mr. BROWN. No objection. 
Mr. MICHAUD. Thank you. 
[The prepared statement of Congressman Michaud appears on p. 

17.] 
Mr. BROWN. Would any other member like to be heard? Opening 

remarks? 
[No response.] 
Mr. BROWN. The first panel this morning is representing the De-

partment of Veterans Affairs, Mr. Jack McCoy. He’s the Director 
of the Education Service at the Veterans Benefits Administration. 

Mr. McCoy is accompanied by Mr. Robert Epley, Associate Dep-
uty Under Secretary for Policy and Program Management at VBA, 
and Mr. John Thompson, the VA Deputy General Counsel. Mr. 
McCoy, you may begin. 

STATEMENT OF JACK MCCOY, DIRECTOR, EDUCATION SERV-
ICE, VETERANS BENEFITS ADMINISTRATION, ACCOMPANIED 
BY ROBERT EPLEY, ASSOCIATE DEPUTY UNDER SECRETARY 
FOR POLICY AND PROGRAM MANAGEMENT, VETERANS BEN-
EFITS ADMINISTRATION AND JOHN THOMPSON, DEPUTY 
GENERAL COUNSEL, DEPARTMENT OF VETERANS AFFAIRS 

Mr. MCCOY. Mr. Chairman, members of the Subcommittee, 
thank you for this opportunity to appear today before this sub-
committee to provide you with my summary statement. 

I am pleased to testify today on H.R. 4032 and the draft bill, the 
Veterans Self-Employment Act of 2004. Let me first discuss H.R. 
4032, the Veterans Fiduciary Act of 2004. 

We support the concept of strong and steady oversight of the fi-
duciary program. Therefore, we are in agreement with the basic in-
tent of the proposed legislation. As it is currently written, we felt 
it would be difficult to administer. 

Section 3 requires conducting a background investigation on any 
proposed fiduciary to include determining if the proposed fiduciary 
has been convicted of any offense resulting in imprisonment for 
more than one year. Background investigations can be waived 
under prescribed regulation for certain classes to include parent of 
a minor beneficiary, spouse or parent of an incompetent bene-
ficiary, our court-appointed fiduciaries. 

VA believes that it would be unnecessarily burdensome to deter-
mine if a potential fiduciary previously in prison for more than one 
year has been rehabilitated. Our operating procedures already re-
quire us to confirm the integrity and reputation in the community 
of a potential fiduciary by interviewing one or more character wit-
nesses and conducting a face-to-face interview with the proposed fi-
duciary. 

Social Security records regarding any of that agency’s fiduciary 
investigations should be made available to VA upon request. Social 
Security has approximately 6.8 million representative payees com-
pared with 100,000 for VA. In many instances, Social Security may 
have already performed a background investigation. 

We support waiving the background investigation only for the 
parents of minor beneficiaries not to include beneficiaries of VA in-
surance proceeds. 
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Our current operating procedures already require assessing the 
qualifications of all other fiduciaries, and we believe this should 
continue to protect beneficiaries. 

We could, however, support waiving background investigations 
on individual fiduciaries receiving minimal VA benefits to be ad-
justed by the cost of living. Section 5 requires conducting periodic 
on-site reviews of any fiduciary that serves 15 or more individuals 
or is a community-based non-profit social service agency or any 
other type of agency serving 50 or more individuals. 

We support this provision except that on-site reviews for commu-
nity-based non-profit social service agencies should be required 
only if such an agency were fiduciary for 15 or more individuals 
and does not act as a payee for any Social Security beneficiaries. 

VA typically uses community-based non-profit social service 
agencies only in cases where there are minimal benefits payable. 
To require on-site reviews for each such fiduciary would be an un-
justified use of resources. 

We agree with the annual certifications by community-based 
non-profits that they are in compliance with VA regulatory require-
ments, bonded if required, and provide proof that they are licensed 
if required by their state. 

We also agree with providing a biannual report to the House and 
Senate Veterans’ Affairs Committee on the results of inspections 
and any other reviews of fiduciaries to include the number of re-
sults of reviews, number of cases in which misuse was discovered. 
And we agree with the requirements for VA to repay benefits to a 
beneficiary when misuse by the fiduciary is determined to be a re-
sult of negligent failure of the Secretary to investigate or monitor 
a fiduciary or when a loss occurs where the fiduciary is in an insti-
tution or represents 15 or more awards. 

Now I’d like to discuss the Veterans Self-Employment Act of 
2004. Mr. Chairman, this draft bill would permit individuals enti-
tled to educational assistance benefits under Chapter 30, 32 and 35 
of Title 38 and Chapter 1606 of Title 10. United States Code, to 
use those benefit program to help defray the costs of training asso-
ciated with the purchase of a franchise. 

A lump sum payment would be made to the eligible individual 
in an amount equal to the cost of training a new owner of a fran-
chise or one-third the total amount of educational assistance the in-
dividual has remaining on the day VA approves the individual’s ap-
plication for educational assistance, whichever is less. 

The number of months of entitlement charge would be calculated 
by dividing the amount paid to the individual by that individual’s 
full-time monthly benefit rate. The Secretary would be required to 
prescribe regulations establishing standards and qualifications for 
approval of training associated with the purchase of the franchise 
and for approving organizations or entities offering the training. 

The Secretary would also have the discretion to delegate respon-
sibility for approving such training and training organizations, for 
education benefits purposes, to the state approving agencies. 

Mr. Chairman, we certainly believe it’s important to promote and 
actively facilitate participation by veterans in training and opportu-
nities that will result in suitable employment, including self-em-
ployment and small business ownership. Conceptually, therefore, 
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we appreciate the objectives of the draft legislation. However, we 
have concerns about the effect of this legislation in achieving its 
desired objective. Further, funds covering the costs associated with 
this proposal have not been included in the President’s budget, and 
VA is unable to identify offsetting savings to defray those costs. 
Consequently, we cannot support the draft bill at this time. 

Our survey of franchises show that franchise vendors do not reg-
ularly disclose a definite amount for owner training. Unlike edu-
cational institutions, which have uniform training costs that are 
published in a catalog or bulletin, it is not clear that franchise ven-
dors necessarily have such established costs for training or, if they 
do, are willing to break out and publicly disclose them. 

Moreover, where franchise vendors do create such training costs 
for purposes of this legislation, VA would have no real baseline for 
each individual case upon which to assess the justification of those 
costs. 

Absent this ability by the department, we would anticipate a sig-
nificant potential for fraudulent manipulation that could under-
mine the integrity of benefit payments for this training. The same 
conditions make it difficult for us to assess the appropriateness of 
the proposed cap on the amount of this training benefit to one-third 
of the amount of the individual’s remaining educational assistance 
entitlement, as well as to estimate the cost of this proposal. 

Nevertheless, our preliminary cost estimate indicates that enact-
ment of this draft bill would result in a benefit cost of $778,000 in 
fiscal year 2005 and a 10 year cost of 11.9 million for fiscal years 
2005 to 2014. 

Mr. Chairman, this concludes my statement. I would be pleased 
to respond to any questions from you or the subcommittee. 

[The prepared statement of Mr. McCoy appears on p. 23.] 
Mr. BROWN. Thank you, Mr. McCoy. I appreciate very much your 

openness and frankness on both of these bills. At this time, I’ll rec-
ognize Mrs. Davis, please. 

OPENING STATEMENT OF HON. SUSAN A. DAVIS 

Mrs. DAVIS. Thank you very much, Mr. Chairman. I did want to 
give an opening statement to the bill. I thought we might have 
opening statements just generally for the hearing. But I appreciate 
very much your holding this hearing and thank you for that. I 
think this is an important issue, and I really want to thank Mr. 
McCoy as well for being here and for presenting his testimony. 

Perhaps we could just step back a second in terms of why we’re 
here and why this is important. We know that some veterans or 
their dependents who receive VA benefits are just not able to man-
age their own finances or face difficulties doing so, whether it’s 
physical or mental disabilities for other reasons. In fact, over 
100,000 of America’s VA beneficiaries require a family member, a 
guardian or other person to act as their fiduciary to oversee their 
government benefits. 

In the hearings that we held, we recognized that there are prob-
lems. In Southern California there are 1,082 veterans and other 
beneficiaries who have a fiduciary appointed through the San 
Diego regional office. Of this number, 723 have a legal custodian, 
either a professional fiduciary or a non-professional fiduciary, just 
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a family member or a friend. Another 97 beneficiaries have a court-
appointed fiduciary. 

And I’m interested, as I know my colleagues are as well, in pro-
tecting the benefits of these brave veterans from our communities 
and the benefits of veterans nationwide. 

Caring for a dependent veteran involves using the payments the 
VA sends each month to pay utility bills, buy food and to meet 
other needs on behalf of the veteran. 

Last year during our hearing into the VA’s fiduciary program, I 
learned that some of these veterans are not being properly cared 
for because their fiduciary does not properly handle the tremen-
dous responsibility. In fact, I was surprised to learn that some fidu-
ciaries had held payments completely from the veteran. 

The Office of Inspector General found extreme cases in which VA 
fiduciaries had embezzled thousands of dollars from dependent vet-
erans over periods of several years without timely intervention by 
the VA. 

In my district office of San Diego, my staff has tried to assist vet-
erans who lost out on their payments only to learn that under cur-
rent law the VA does not have the authority to replace the benefits 
when misuse has occurred. 

Because of the flaws in the law and the lack of oversight, it is 
our most vulnerable veterans, those that do not have the ability to 
manage their own finances, who are suffering and who are paying 
the price. 

I was also surprised to learn that Congress has not adjusted this 
law giving this vulnerable class of veterans new protections in over 
25 years. So that is largely why we’re here to go back and review 
this. 

The Veterans Fiduciary Act of 2004, H.R. 4032, provides veterans 
with protections similar to those recently enacted to protect Social 
Security beneficiaries. And surely our nations veterans also deserve 
these same protections. 

Clearly, Mr. Chairman, we have a responsibility to take action 
to adjust the law accordingly to protect the benefit of all of our na-
tion’s veterans and their families. And I think additionally we have 
a responsibility to the taxpayers to assure that their money is no 
longer misused or stolen and that it reaches those who have coura-
geously served our country. 

My legislation gives American veterans new protections and new 
avenues to recoup their losses. It would also send a clear message 
to those who accept the great responsibility of overseeing veterans’ 
benefits that repercussions will ensue if the veteran is not properly 
looked after and cared for. 

H.R. 4032 gives the VA the ability to impose monetary civil fines 
against fiduciaries who withheld payments from the veteran. It 
also allows the VA to seek damages against a fiduciary and to re-
imburse the payments to the veteran. 

In addition to help ensure the fiduciary is trustworthy from the 
beginning, my bill requires the VA to conduct an investigation and 
inquire whether the proposed fiduciary has been in prison for more 
than one year. This bill does not require a full criminal investiga-
tion background check before it could officially recognize a fidu-
ciary, so I hope that we will recognize that this is limited. Only 
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when a proposed fiduciary has been in prison for more than one 
year, check to make sure that that has not occurred. 

In cases where the fiduciary is the parent of a minor, the spouse 
or an incompetent beneficiary or a court-appointed fiduciary, the 
Secretary will have the flexibility to provide a more limited expe-
dited investigation. 

And finally, because it is my goal to protect our veterans, H.R. 
4032 requires the VA to repay the veteran for lost benefits when 
it fails to act after misuse or when a problem involving the fidu-
ciary is reported to VA officials. 

I think it’s critical that we protect the benefits of the veterans 
who are most in need of our care. So I’m very pleased that we are 
looking at this issue so closely today, Mr. Chairman, and we can 
perhaps massage it and look at some areas where we can manage 
some of the changes, but in the end we’ll come out with a bill that 
really works well for our veterans. Thank you very much. 

Mr. BROWN. Thank you, Mrs. Davis. I know the hearing certainly 
revealed how our most vulnerable veterans were being abused, and 
I appreciate your bringing this to our attention. 

I have one quick question about the draft bill or the agenda. Mr. 
McCoy, your testimony’s first concern is that portions of the fran-
chise fee allocated for training is not typically broken out. Thus 
there would be no way to ensure the amount assigned would be ap-
propriate. That’s why I’ve drafted the bill in such a way as to limit 
the percentage of VA educational benefits the veterans could use 
to defray training costs to 33 percent. 

I’ve also not yet introduced the bill, so would could informally 
work through the issues you’ve listed. 

We are truly breaking new ground in empowering veterans to 
start franchise businesses with this proposed legislation. That said, 
would you be willing to participate in an informal work group to 
try to work through the concerns you have have raised? It would 
entail not more than two meetings at about one hour each. 

Mr. MCCOY. Yes, sir. We would be more than willing to partici-
pate. 

Mr. BROWN. Mr. Michaud, did you have a question? 
Mr. MICHAUD. Thank you, Mr. Chairman. I have a letter from 

Congressman Frost concerning a constituent’s wife who was inap-
propriately removed as his fiduciary. She has since been reinstated 
and I’d request that his letter be made part of throughout record. 

Mr. BROWN. Without objection. 
Mr. MICHAUD. Thank you, Mr. Chairman. 
[The provided material appears on p. 19.] 
Mr. MICHAUD. Mr. McCoy, according to this correspondence a VA 

field examiner has the authority to remove and select a fiduciary, 
and his decisions cannot be appealed. Since such a decision may in-
volve substantial restriction of lifestyle activities as well as deple-
tion of beneficiary fund when used to pay the alternate fiduciary, 
what is the specific legal authority for such a policy? And can you 
explain why such a policy would not violate the due process clause 
understood the United States Constitution? 

Mr. MCCOY. I would ask Mr. Thompson to respond to that. 
Mr. THOMPSON. Yes, Congressman. I’m not familiar with this 

particular situation, but Title 38 gives VA broad discretion and I 
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think appropriately so in determining who should be a fiduciary 
and whether that fiduciary is performing adequately in protecting 
the interests of the veteran. 

Many, many veterans who have representative payees are dissat-
isfied, number one, with the status of having to have their benefits 
paid to a fiduciary at all. And number two, understandably, they 
are sometimes dissatisfied with the way that fiduciary is per-
forming his or her services. 

I think that given the number of very dissatisfied customers in 
that regard, one would want to be very careful in adding to the ad-
judication system a new class of claimants who could appeal these 
VA determinations, especially given the fact that the overwhelming 
majority of these have been adjudicated mentally incompetent. 

I’m not aware of any constitutional right of an incompetent vet-
eran to have a fiduciary of his or her choice. Those people are 
under legal disability and Congress has, I think, very prudently 
provided that the Secretary is authorized to step in and appoint 
someone who, in the view of the Secretary and at the Secretary’s 
discretion, should serve in the capacity of payee. 

Mr. MICHAUD. Is it practice to be named a fiduciary common, 
widespread, or is it isolated and rare? And should the bill be 
amended to include specific authority to the Secretary to appoint 
a temporary fiduciary for a limited period of time such as three to 
six months where a fiduciary alleged to have misused funds or ben-
eficiary who is alleged to be incompetent in appealing the decision. 

Mr. MCCOY. CFR 13.63 does give us the authority to appoint a 
temporary custodian. 

Having said that, we would not normally do this until an inves-
tigation had been done of the accusation against the guardian and 
the party who made the accusation. But we do have the authority 
and we do use it. 

There are a number of changes in guardians over time but, 
again, the majority of those are for reasons such as the guardian 
moves or the guardian doesn’t want to do it any longer. Serving as 
a fiduciary is something that’s hard to get people to do in the first 
place. 

Mr. MICHAUD. Is it really widespread? Is it really isolated or rare 
instances when there is a change. 

Mr. MCCOY. I would say it’s more isolated. 
Mr. BROWN. Thank you, Mr. Michaud. Are there any other ques-

tions? Mrs. Davis. 
Mrs. DAVIS. Thank you, Mr. Chairman. I want to just go back to 

that for a second. Now thinking about the time period from when 
perhaps investigation might commence and the veteran still needs 
help and assistance, what happens during that interim period then 
normally? 

Mr. MCCOY. There are two options. Obviously, the first option is 
that we get an accusation that has not been substantiated. In that 
case, payment would continue to the fiduciary. To go back to what 
Mr. Thompson said earlier, these are often incompetent veterans 
who obviously do not like what is happening in their lives. 

The second option is that we can suspend benefit payments to 
the fiduciary or beneficiary while we’re doing the investigation. 
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Normally we try not to do that because of the beneficiary not get-
ting any benefits during that time. 

Mrs. DAVIS. What would you like to see happen? And do you 
think there’s a better way to do this? 

Mr. MCCOY. We talked about doing background investigations. 
We believe that the face-to-face interview that we do, the talking 
to character witnesses in the community in most cases takes care 
of that. 

We would like to have money to do a credit check on these people 
that we appoint as fiduciaries. I’d like to see that. 

Mrs. DAVIS. That seems like that would be a relatively easy 
thing to do. 

Mr. MCCOY. I think it would be, other than cost. 
Mrs. DAVIS. The cost from the credit agencies? 
Mr. MCCOY. Yes, ma’am. 
Mrs. DAVIS. Maybe there would be a way to work some of that 

out. I don’t know. What we don’t want to do is hurt the veteran 
in the meantime and certainly not to create unnecessary hardships 
on fiduciaries that are essentially clean and with family members 
I think that’s particularly difficult to do. 

I wonder, Mr. Chairman, if we could just go back to the issue of 
the investigation and the expedited investigation and see is there—
I know that there are concerns about that, and you mentioned that, 
is that the more narrow way of looking of looking at that, is that 
a continuing problem? Do you see that that is, you know, causing 
a lot of grief on behalf of the VA? 

Mr. MCCOY. I’m not sure I quite understand the question. In ac-
tually doing the investigation? 

Mrs. DAVIS. Well, I know that you have concerns about doing 
that, having the investigation, looking into an individual’s record, 
and I’m just wondering how we might narrow that so it doesn’t cre-
ate—it’s not an unnecessary hardship, but at the same we’re able 
to catch those individuals who really are not there for the right 
reasons. 

Mr. MCCOY. I think that is something we could definitely work 
with you on. The thought of asking a potential fiduciaries whether 
they have a criminal record: what are they going to say? Once we 
know they do have a criminal record, does that automatically re-
move them from the possibility of being a fiduciary? I think that 
these are questions that would concern us that we’d have to talk 
about. 

Mrs. DAVIS. I appreciate that. I think there are some instances 
in which, perhaps, that’s something that happened in the past and 
it’s a family member. 

Do you, offhand, and I know that you’re new to the position, but 
does anybody have any statistics on the number of the individuals 
who in fact do have felony records who are fiduciaries? Do those 
tend to be non-relatives? 

Mr. MCCOY. No, we do not have that information. Stated very 
broadly, if you looked at the cases the IG talks about, that the IG 
talked about in 2003, in the majority of those cases, the field exam-
iner saw that something was going on, and the cases were referred 
to the IG by VA. 
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But no. You have spouse payees, you have court appointed fidu-
ciaries, and there doesn’t seem to be pattern as to who misuses the 
funds. 

Mrs. DAVIS. If there were a provision added to the expedited in-
vestigations, perhaps a cutoff in terms of the dollars that fiduciary 
works with, would that make sense? 

Mr. MCCOY. I think, yes, definitely. 
Mrs. DAVIS. Okay. So we might need to add a provision. Thank 

you. 
I certainly look forward to working with you on this. I think we 

can come up with something that’s reasonable. Thank you. Thank 
you, Mr. Chairman. 

Mr. BROWN. Thank you, Mrs. Davis. And thank you, gentlemen, 
for being here and participating in this discussion. 

Mr. MCCOY. Thank you. 
Mr. BROWN. Next panel. Mr. John Pickering is the former chair 

of the Commission on Law and Aging at the American Bar Associa-
tion. Welcome back, Mr. Pickering. 

Mr. PICKERING. Thank you, sir. 
Mr. BROWN. He’s accompanied by Ms. Nancy Coleman, the Direc-

tor of the Commission on Law and Aging. 
Mr. John Gay is Vice President of Government Relations at 

International Franchise Association and is accompanied by Mr. 
James Amos, Jr., the Chairman Emeritus of Mail Boxes Inc. and 
the Managing Partner of Eagle Alliance Partners. 

Rounding out this panel is Ms. Beth Buehlmann, Vice President 
and Executive Director for the Center for Workforce Preparations, 
who is here on behalf of the U.S. Chamber of Commerce. 

Thank you for coming. Mr. Pickering, we’ll start with you. 

STATEMENTS OF JOHN H. PICKERING, FORMER CHAIR, COM-
MISSION ON LAW AND AGING, AMERICAN BAR ASSOCIATION, 
ACCOMPANIED BY NANCY M. COLEMAN, DIRECTOR, COM-
MISSION ON LAW AND AGING, AMERICAN BAR ASSOCIATION; 
JOHN F. GAY, VICE PRESIDENT, GOVERNMENT RELATIONS, 
INTERNATIONAL FRANCHISE ASSOCIATION, ACCOMPANIED 
BY JAMES H. AMOS, JR., CHAIRMAN EMERITUS OF MAIL 
BOXES ETC. AND MANAGING PARTNER, EAGLE ALLIANCE 
PARTNERS; BETH B. BUEHLMANN, VICE PRESIDENT AND EX-
ECUTIVE DIRECTOR, CENTER FOR WORKFORCE PREPARA-
TION, U.S. CHAMBER OF COMMERCE 

STATEMENT OF JOHN H. PICKERING 

Mr. PICKERING. Thank you, Mr. Chairman. I have submitted a 
prepared statement, which I will ask to be made part of the record 
at this time. 

Mr. BROWN. Yes, without objection. 
Mr. PICKERING. Thank you. The American Bar Association has 

developed policy in many areas to protect vulnerable older people, 
whether they have been found lacking capacity under state guard-
ianship statutes or in Social Security capability determinations or 
in veterans’ incompetency proceedings. 
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The ABA is very pleased to be here today and to have appeared 
before you in July 2003. We’re also pleased with the subsequent de-
velopments since our prior testimony. 

First, our Social Security recommendations were substantially 
adopted in public law number 108-203 dated March 2, 2004. 

Second, H.R. 4032, The Veterans Fiduciary Act of 2004, which is 
the subject of today’s hearings, includes the changes recommended 
by the American Bar Association and adopted for the Social Secu-
rity program. Thus, H.R. 4032 contains various reforms made in 
the public law 108-203, such as bonding of payees, making whole 
a beneficiary when the payee misuses funds, and greater oversight 
on the part of the Department of Veterans Affairs for making sure 
that the system responds to the needs of vulnerable veteran bene-
ficiaries. 

The Department of Veterans Affairs Office of Inspector General 
(OIG) has commented over the years about needed changes in the 
fiduciary beneficiary system. The OIG findings are similar to those 
found by the Social Security Inspector General with regard to the 
Social Security representative payment program. 

The Findings show that required accountings have not been filed 
in a timely fashion and, thus, the agencies have not been able to 
identify whether funds were spent properly. 

The reforms included in H.R. 4032 will go a long way in attempt-
ing to meet the shortcomings shown by the Office of Inspector Gen-
eral. We are pleased that the Veterans’ Administration is substan-
tially supporting H.R. 4032. They have raised a few questions that 
we have not had an opportunity to study yet. I request that I be 
given time for a brief response to those questions, which would go, 
of course, to the Veterans’ Administration as well. And I would like 
a short time in which to do that if I might. 

Mr. BROWN. Yes, we’d be happy to accommodate you on that. 
Mr. PICKERING. Thank you. I appreciate the opportunity to be 

here today and to comment favorably on the constructive reforms 
that this committee is making in representative payee programs to 
protect our vulnerable older citizens, beneficiaries of Social Secu-
rity, and our veterans. 

On a personal note in conclusion, I might say I am a veteran of 
World War II. And while I am not in need, I think, of any par-
ticular competency determination at the moment, but against the 
time when that might happen and so on, I am very personally 
much pleased with all the work this committee has been doing on 
behalf of our older citizens. You are much to be applauded. Thank 
you very much, both officially on behalf of the American Bar Asso-
ciation and personally on my own behalf. Thank you, sir. 

[The prepared statement of Mr. Pickering appears on p. 37.] 
Mr. BROWN. We always welcome you to these hearings, and we 

appreciate your advocacy, too, for those who can’t help themselves. 
We’re grateful for your testimony and your continued support. 
Thanks for being with us today. 

Mr. PICKERING. Thank you. 
Mr. BROWN. Nancy, do you have anything? 
[No response.] 
Mr. BROWN. Mr. Gay. 



11

STATEMENT OF JOHN F. GAY 

Mr. GAY. Thank you, Mr. Chairman. Mr. Chairman, Ranking 
Member Michaud, and other members of the subcommittee, I ap-
preciate this opportunity to testify on the Veterans Self-Employ-
ment Act of 2004. And Mr. Chairman, thanks to you and your staff 
for listening to the concerns of the franchise community, and the 
concerns of veterans in proposing this innovative program, and 
that thanks comes not just from me. I just flew back last night 
from our board of directors’ meeting and was able to brief them on 
this bill, and there was much excitement, and the appreciation 
comes from there as well. 

This bill would give veterans a chance to, as we say, be in busi-
ness for themselves but not by themselves. 

The International Franchise Association was established in 1960 
and is the oldest and largest U.S. franchising trade group, and we 
represent 900 franchisor members, 6,000 franchisee members and 
300 supplier numbers. 

As you mentioned, with me is Jim Amos. In addition to what you 
had mentioned about him, Jim is a decorated Marine Corps vet-
eran of Vietnam, and he is a board member of the Veterans’ Cor-
poration, and last but not least, is a former chairman of the Inter-
national Franchise Association. 

In March, the IFA released the results of an unprecedented 
study of the impact of franchising on the U.S. economy. What we 
learned was eye opening. The half million dollar study conducted 
by PricewaterhouseCoopers found that there are more than 760,000 
franchise businesses in the U.S., and those businesses generate 
jobs for 18 million Americans and a total economic output of $1.53 
trillion, and that’s almost 10 percent of the private sector economy. 

In the counties that make up the first Congressional district of 
South Carolina, Mr. Chairman, there are over 3,000 franchise busi-
nesses that employ almost 40,000 workers. Mr. Michaud, in your 
district there are roughly 1,650 franchise businesses employing 
18,000 workers. And Mrs. Davis, in the counties in your district, 
7,300 franchise establishments employing over 95,000 workers. 

Clearly, franchising is a critical engine of economic growth in 
this country. Over 75 industries utilize the franchising model, ev-
erything from hotels to lawn care to tax preparation to movers. The 
list goes on. And even in down times franchising creates jobs. 
There are countless stories of people downsized from their compa-
nies who have chosen franchising as a way to become their own 
boss and control their own destiny. 

There are two types of franchising predominantly. One is product 
distribution franchising, and that is where the franchisee sells the 
franchisors products. An example of that would be car dealerships, 
gas stations, soft drink distributorships. 

Business format franchising is the other type, and that is the 
type of franchising represented by the IFA. And that is where the 
franchisee not only sells the franchisors goods and services with 
the franchisor’s trademark, but they operate the business according 
to a system provided by the franchisor. And among the things pro-
vided by the franchisor are training, marketing materials and an 
operations manual. There are many examples of business format 
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franchising including quick service restaurants, automotive serv-
ices, lodging, tax preparation, etc. 

Franchising opportunities come in all shapes and sizes as well. 
To give you a few examples. For an initial investment of about 
$32,000 you could open a home cleaning franchise, and about 
$9,000 of that initial investment would be the franchise fee which 
would cover training, equipment, purchases, et cetera. 

To open a quick service restaurant though, the range can be 
$300,000 to $2.8 million depending on the size and location of the 
establishment, and the franchise fee there is about $45,000 to 
$50,000. To start a major full service hotel, the initial investment 
can be $70 million with a franchise fee in the range of $85,000. 

The training provided to franchisors to franchisees is diverse as 
the lines of business themselves but can include materials such as 
sales, costing and pricing, customer service, inventory control, qual-
ity standards, operational management, and business computer 
systems. The training also would likely include education on the 
specialized knowledge involved in the brand policies and services 
and practices of that particular system. 

The IFA is not a newcomer to the idea that veterans and fran-
chising can make a great team. In 1991, during the Gulf War, the 
IFA established the Veterans Transition Franchise Initiative, 
known as ‘‘VetFran.’’ Through that program , and it’s two years 
since its relaunch, nearly 100 franchises have been acquired by the 
program by veterans and an estimated 75 agreements are pending. 

I’ll talk a bit about the Veterans Self-Employment Act of 2004. 
Mr. Chairman, we understand that you are seeking a program 

that is not burdensome and not one that would lead to new regula-
tion in franchising but rather it would open up the greatest num-
ber of franchise opportunities to the greatest number of veterans, 
and we believe that this proposal has hit that mark and will allow 
more veterans to purchase franchising. 

As with any new proposal, we have some questions and concerns 
about how it might work, and we would like the opportunity to 
work with you on that. 

I would like, if I could, to take a moment to address something 
that was raised by Mr. McCoy. While it is true that—I’m just an-
ticipating a question—while it is true that in the uniform franchise 
offering circular that franchisors are required to provide to 
franchisees, but typically training and education costs are not bro-
ken out. Typically those costs are broken out for accounting pur-
poses by the franchisor. So I believe we do have a good idea of the 
training and educational costs involved in that. 

You can understand how Mr. McCoy came to the conclusion 
about that, but I would appreciate the opportunity to work with 
him and the subcommittee on that question and others. Thank you 
very much. 

[The prepared statement of Mr. Gay appears on p. 43.] 
Mr. BROWN. Ms. Buehlmann. 

STATEMENT OF BETH B. BUEHLMANN 

Ms. BUEHLMANN. Mr. Chairman, Mr. Michaud, members of the 
subcommittee, thank you for inviting me today. I am the Vice 
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President and the Executive Director for the Center for Workforce 
Preparation, CWP. 

CWP is a nonprofit affiliate of the U.S. Chamber of Commerce, 
which is the world’s largest business federation representing more 
than three million businesses and organizations of every size, sec-
tor and region. 

In partnership with over 2500 state and local chapters across the 
country, CWP is addressing a key employer concern—hiring, train-
ing, retaining and advancing qualified workers. We are in the fore-
front of helping businesses and chambers in their communities, use 
and build resources to develop a skilled workforce and support pro-
ductive work places. 

Using workforce development is the context for my remarks. I’m 
going to focus on several things including general employment fac-
tors that impact veterans, barriers faced by military personnel en-
tering the civilian workforce, findings from a demonstration mili-
tary transition model used by CWP in a high military discharge 
community and conclude with a few comments regarding the Vet-
erans Self-Employment Act of 2004. 

In CWP surveys of small and medium sized businesses over the 
past three years, employers report difficulty in finding qualified 
workers due to a lack of skills. In addition, within two years, about 
30 percent these employers report that they no longer believe that 
the skills of their current workforce will keep pace. 

In 1950, 80 percent of jobs were classified as unskilled. Today it’s 
just the opposite, with an estimated 85 percent of all jobs classified 
as skilled. To be competitive, workers must have at least 15 years 
of education and training. However, only 40 percent of adults in 
the workforce have any post-secondary degree. This discrepancy is 
magnified for veterans, many of whom have had no formal training 
beyond high school other than what was provided to them during 
their time in the service. In addition, the unemployment rate 
among service members transitioning into the workforce for the 
first time is twice the national average. 

Many service members are unable to see how the training they 
received in the military translates into mainstream employment 
opportunities. Further, there is little connectivity between the mili-
tary’s Transition Assistance Program, TAP, and the resources 
available in communities to connect transitioning military and 
their spouses to jobs. 

American military veterans possess a wealth of experiences and 
abilities, high in skills that employers are looking for. Yet many 
are having difficulty finding employment. They do not know how 
to translate their skills into the civilian economy, and they do not 
have the knowledge or the resources available to them to assist 
this transition. 

For the past two years, CWP has managed an effort to assist 
military personnel transitioning from armed services into civilian 
sectors. 

We designed a successful demonstration program that aligned re-
sources of the military, businesses through chambers, and the pub-
licly-funded workforce investment system to create a seamless con-
nection of services and support. This model responds to local and 
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regional needs and brings the whole community to bear in the suc-
cessful transitioning of military personnel and their spouses. 

From this experience we learned three things—workforce devel-
opment systems, employers and the military must form partner-
ships that promote greater communication and exchange of infor-
mation to provide transitioning military with a full range of re-
sources and options. 

The military must become a key stakeholder in the transitioning 
process by taking more responsibility for assisting veterans in pre-
paring for work beyond military service. And more efficient use 
should be made of the military’s TAP process to better support 
military personnel as they reenter civilian life. 

To sum up the situation, the United States is facing: an impend-
ing shortage of skilled workers; a majority of incumbent workers 
without post-secondary educational who will not meet escalating 
skill needs without retraining or continuing education; a military 
transition system that does not encourage veterans to go into busi-
ness for themselves; and a TAP process that needs to be better con-
nected to community resources and employers. 

The Veterans Self-Employment Act of 2004 begins to address 
these concerns. It provides a new option to veterans for training 
and job creation and employment that is consistent with the chal-
lenges we’re facing in future labor markets with an impending 
shortage of qualified workers. Employers understand the relation-
ship between a skilled workforce and remaining competitive. 

Future job growth is going to be in small and medium sized busi-
nesses. Allowing veterans the option for training that leads to fran-
chise development corresponds to where the new jobs are likely to 
be created. 

We respectfully suggest, however, the subcommittee consider two 
things, connecting the proposed training to jobs in high growth in-
dustries through coordination with the publicly-funded workforce 
investment system, chambers of commerce and education and 
training providers, and modifying the TAP process to include access 
to entrepreneurship training and franchise development training as 
provided for in the Veterans Self-Employment Act. 

I would also suggest, given the comment that Mr. McCoy made, 
you would connect with the U.S. Department of Education and the 
U.S. Department of Labor as they have processes in place to certify 
training providers and we might want to use these resources when 
working with the Veterans’ Administration to deal with the issue 
raised by Mr. McCoy. 

In conclusion, we believe that the Veterans Self-Employment Act 
of 2004 would encourage entrepreneurship and stimulate economic 
development, especially in locations that have high military dis-
charge and unemployment rates among veterans as well as the 
local citizenry. 

Again, I thank you for this opportunity and look forward to re-
sponding to questions that you may have. 

[The prepared statement of Ms. Buehlmann appears on p. 50.] 
Mr. BROWN. If I could, I’d ask that you, Mr. Gay and his staff 

work with Mr. McCoy as we work through this proposed legisla-
tion. I think you’ve come up with some good ideas. I think there’s 
a lot of basic franchise information already in place and I think it 



15

would certainly help maybe quiet some of the concerns Mr. McCoy 
might have as we work through this bill. 

Ms. BUEHLMANN. We’d welcome that opportunity. 
Mr. BROWN. I appreciate very much your testimony. I don’t have 

any further questions; you answered the questions I had. 
Mr. Michaud, do you have a question? 
Mr. MICHAUD. Thank you very much, Mr. Chairman. I’ve got a 

question for Mr. Pickering, actually two. Should a beneficiary have 
the right to appeal a determination to replace a fiduciary with an 
alternate fiduciary? The first question. 

My second one is, under current law, VA does not have specific 
authority to appoint a temporary fiduciary until after a beneficiary 
is given 60 days to contest a proposed finding of incompetency. In 
your experience, would such an authority be desirable? 

Mr. PICKERING. I believe such an authority is available under the 
Social Security system. And while we have not specifically studied 
that within the American Bar Association, my personal view is cer-
tainly our veterans should have the same protection that our Social 
Security claimants have. I see no reason for differentiating between 
the two. What’s sauce for the goose ought to be sauce for the gan-
der here. 

Mr. MICHAUD. Thank you, sir. 
Mr. BROWN. Mrs. Davis? 
Mrs. DAVIS. Thank you, Mr. Chairman. Mr. Pickering, thank you 

very much for being here once again. I appreciate it. 
Going back to the idea of an expedited investigation in cases 

where the estate perhaps is minimal, would you think it’s reason-
able to have some kind of a cutoff point, perhaps an amount equal 
to the benefit payable to a veteran with no dependents who is rated 
about 30 percent? 

Mr. PICKERING. I didn’t hear all of your question. 
Mrs. DAVIS. I’m wondering whether you think that it’s possible 

to have a cutoff point where the estate is minimal for an expedited 
investigation of the fiduciary, if that authority should be granted 
or whether that’s something the VA should pursue. 

Mr. PICKERING. Offhand, I don’t see any reason to object to that. 
If the amounts are minimal and there is a reasonable cutoff period, 
at least one that allows an investigation to be made—always there 
are problems but some of these run on much too long. I think it 
was Dr. Samuel Johnson who once said, ‘‘The sentence of hanging 
powerfully concentrates the mind.’’ Well, a deadline for doing some-
thing sometimes helps get it done. I would personally have no ob-
jection to that. 

Ms. COLEMAN. Let me add one statement, and that is I think 
there is a different issue involved when you have a veteran who 
only has veterans benefits and when you have a veteran who has 
additional benefits coming from some other source, either employ-
ment pensions or something else. The VA has a decision about VA 
benefits. A court has a decision about other kinds of benefits. So 
that relationship needs to be looked at when you’re trying to either 
do expedited procedures or you’re trying to decide whether or not 
the veteran’s fiduciary is the appropriate person to be handling the 
VA portion or the VA plus whatever else is going on. So it’s not 
only a decision within the VA. 
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Again, I think that Mr. McCoy raised the issue of representative 
payees, as well, in the Social Security system, so there is also the 
issue of who is the representative payee, who is the guardian of the 
local jurisdiction, and who is the VA fiduciary. So I think those 
have to be taken into account as well. 

Mrs. DAVIS. Are there some areas in the background checks that 
you think we should particularly be looking at? What’s a red flag 
for you? 

Ms. COLEMAN. Credit. Credit checks are the biggest red flags. 
However, while background checks of potential fiduciaries are, gen-
erally, a good idea the American Bar Association has policy that 
was established unrelated to the Social Security policy, which has 
to do with former felons and the extent to which collateral sections 
infringe or otherwise frustrate their ability to reenter society suc-
cessfully. That policy, adopted by the American Bar Association in 
August 2003, prohibits ‘‘unreasonable discrimination’’ of convicted 
persons through ‘‘denial of . . . private professional or occupational 
license, permit of certification . . . on grounds related to the convic-
tion, unless engaging in the conduct underlying the conviction 
would provide a substantial basis for denial even if the person had 
not been convicted.’’ (ABA Standards for Criminal Justice (3d ed.), 
Collateral Sanctions and Discretionary Disqualification of Con-
victed persons, standard 19c3–3, Aug. 2003) 

A past conviction shouldn’t automatically be a red flag. As you 
said, it could have happened 25 years ago. So, while it’s something 
that should, at least, be taken into consideration, a past conviction 
should not, necessarily, automatically, prohibit a person from be-
coming, or serving as, a fiduciary. 

Mrs. DAVIS. Okay. Thank you. I look forward to working with 
you as well. Thank you. 

Mr. BROWN. Are there further questions? 
[No response.] 
Mr. BROWN. If not, let me express my appreciation for you all 

coming in to offer your testimony. Mr. Pickering, we always wel-
come you back. Thank you for your continuing advice. 

Mr. PICKERING. Thank you very much, Mr. Chairman. I appre-
ciate those kind words. At my age, I don’t know how much longer 
I’ll be hearing them. 

[Laughter.] 
Mr. BROWN. We, neither one of us, is a spring chicken. Without 

any further business, we stand adjourned. 
[Whereupon, at 12:10 p.m., the subcommittee was adjourned.] 
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